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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. 03—-067-1]

Ports of Entry for Certain Plants and
Plant Products

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Direct final rule.

SUMMARY: We are amending the
regulations governing the importation of
nursery stock and other articles by
designating the ports of Atlanta,
Georgia, and Agana, Guam, as plant
inspection stations. The addition of the
two plant inspection stations will help
reduce transportation time and costs to
importers who must currently import
plants through inspection stations that
are considerably distant from the
importers’ facilities.

DATES: This rule will be effective on
February 17, 2004, unless we receive
written adverse comments or written
notice of intent to submit adverse
comments on or before January 20,
2004. If we receive written adverse
comments or written notice of intent to
submit adverse comments, we will
publish a document in the Federal
Register withdrawing this rule before
the effective date.

ADDRESSES: You may submit comments
or notice of intent to submit adverse
comments by postal mail/commercial
delivery or by e-mail. If you use postal
mail/commercial delivery, please send
four copies (an original and three
copies) to: Docket No. 03-067-1,
Regulatory Analysis and Development,
PPD, APHIS, Station 3C71, 4700 River
Road Unit 118, Riverdale, MD 20737—
1238. Please state that your comment
refers to Docket No. 03—067-1. If you
use e-mail, address your comment to

regulations@aphis.usda.gov. Your
comment must be contained in the body
of your message; do not send attached
files. Please include your name and
address in your message and ‘“Docket
No. 03—067-1"" on the subject line.

You may read any comments that we
receive on this docket in our reading
room. The reading room is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: MTr.
James A. Petit de Mange, Senior Staff
Officer, Quarantine Policy, Analysis and
Support, PPQ, APHIS, 4700 River Road
Unit 60, Riverdale, MD 20737-1232;
(301) 734—8295.

SUPPLEMENTARY INFORMATION:

Background

The regulations in 7 CFR part 319
prohibit or restrict the importation of
certain plants and plant products into
the United States to prevent the
introduction of plant pests. The
regulations contained in ““Subpart—
Nursery Stock, Plants, Roots, Bulbs,
Seeds, and Other Plant Products,”
§§319.37 through 319.37-14 (referred to
below as the regulations), restrict,
among other things, the importation of
living plants, plant parts, and seeds for
propagation.

In § 319.37-14 of the regulations,
paragraph (b) contains a list of approved
ports of entry through which restricted
articles may be imported into the United
States. Restricted articles that do not
require a permit may be imported
through any of the approved ports of
entry; restricted articles that do require
a permit, because of their greater plant
pest and disease risk, may be imported
only through ports equipped with
special inspection and treatment
facilities. These ports, known as plant
inspection stations, are indicated on the
list by an asterisk.

Currently, 14 plant inspection stations
operate at or near many major U.S. ports
and airports. These facilities are
designed for inspection and, in some
cases, treatment of imported plants and
seeds. Plant Protection and Quarantine
(PPQ) staffs plant inspection stations
with officers who specialize in, among
other things, entomology, plant
pathology, and botany.

At plant inspection stations, PPQ
officers inspect imported plants and
seeds to ensure that they are free from
plant pests and diseases that are known
not to occur in the United States and
that they otherwise comply with U.S.
import regulations. When pests or
diseases are detected, PPQ may require
that the planting material be treated,
exported, or destroyed.

In order to be designated as a plant
inspection station, a building must have
adequate space for inspection areas to
be set up, laboratory facilities for pest
and disease identification, provide easy
access by shipments for inspection, and,
in most cases, contain various treatment
facilities. We have determined that the
facilities in Atlanta, GA, and Agana, GU,
satisfy the criteria for designation as
plant inspection stations.

Therefore, in accordance with the
procedures explained below under
“Dates,” this rule amends the list of
ports of entry in § 319.37-14(b) by
replacing the current entries for Atlanta,
GA, and Agana, GU, on the list and
designating those ports as plant
inspection stations.

Dates

We are publishing this rule without a
prior proposal because we view this
action as noncontroversial and
anticipate no adverse public comment.
This rule will be effective, as published
in this document, on February 17, 2004,
unless we receive written adverse
comments or written notice of intent to
submit adverse comments on or before
January 20, 2004.

Adverse comments are comments that
suggest the rule should not be adopted
or that suggest the rule should be
changed.

If we receive written adverse
comments or written notice of intent to
submit adverse comments, we will
publish a document in the Federal
Register withdrawing this rule before
the effective date. We will then publish
a proposed rule for public comment.
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As discussed above, if we receive no
written adverse comments or written
notice of intent to submit adverse
comments within 30 days of publication
of this direct final rule, this direct final
rule will become effective 60 days
following its publication. We will
publish a document in the Federal
Register, before the effective date of this
direct final rule, confirming that it is
effective on the date indicated in this
document.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review under Executive
Order 12866.

This proposed rule would add
Atlanta, GA, and Agana, GU, as ports of
entry through which individuals and
companies would be able to import
nursery stock. This action would save
business costs to concerned individuals
and companies, making the routing of
nursery stock materials to other
authorized entry ports unnecessary.

We are amending the regulations
governing the importation of nursery
stock and other articles by designating
the ports of Atlanta, Georgia, and Agana,
Guam, as plant inspection stations. The
addition of the two plant inspection
stations will help reduce transportation
time and costs to importers who must
currently import plants through
inspection stations that are considerably
distant from the importers’ facilities.

The United States imported about 700
million plant units in 2002, about 4.6
percent over the previous year and 21
percent above 2000 level.? Nursery
stock imports were valued at $591
million in 2002, an increase of about
135 percent over a decade ago. The
major sources are Canada (50.4 percent),
Netherlands (25.5 percent), Costa Rica
(3.9 percent), Mexico (2.7 percent), and
Taiwan (2.2 percent). Nursery stock
exports were valued at $250 million in
2002, about 13 percent over 1992 total.2

Planting seeds are imported from
many countries, with a few countries
accounting for the major proportion of
U.S. total planting seed imports. The
leading suppliers are Chile ($105.8
million), Canada ($105 million), the
Netherlands ($36.5 million), Argentina
($21.2 million), China ($17.9 million),
Japan ($14 million), Finland ($11.1
million), Australia ($8.3 million),
Denmark ($7.5 million), and India ($7.1

1USDA/APHIS/PPQ, WADS Database, June 2003.
2USDA/ERS, Foreign Agricultural Trade of the
United States, June 30, 2003.

million) in 2001.3 These 10 countries
accounted for $334.4 million, or about
84 percent, of total U.S. planting seed
imports.

Nursery Stock Industry

The availability of good quality
nursery stock and seeds contributes to
domestic production of food grains,
field crops, cotton, oil crops, vegetables,
herbs, flowers, trees, and shrubs.
Presently, imported nursery stock and
seeds can enter the United States with
a phytosanitary certificate through 14
approved plant inspection stations.
Atlanta, GA, and Agana, GU, though not
listed as approved Federal plant
inspection stations, currently serve as
ports of entry for other restricted articles
that do not require a permit. The new
facilities in Georgia and Guam have the
capacity and resources to handle the
importation of nursery stock and seeds,
which will allow them to be listed as
plant inspection stations.

This action may result in reduced
costs for importers by making the
routing of nursery stock materials
through another plant inspection station
unnecessary when the materials are
destined for the regions of Atlanta, GA,
or Agana, GU. Importers and
distributers both in Atlanta, GA, and
Agana, GU, should benefit from
transportation cost savings and reduced
plant injury that can result during
transport.

The Agana International Airport
serves Guam and surrounding islands,
which are growing tourist centers.
Currently, most of the nursery stock
imported into Guam is routed through
Hawaii. Very little is imported from
Asian sources because of the time and
cost involved in shipping to Federal
plant inspection stations in Hawaii and
then to Guam. Additionally, plant
mortality is high due to the additional
time involved routing through
Honolulu, HI, which is a major factor
apart from the shipping cost. The direct
air cargo cost from Narita, Japan, to
Honolulu, HI, is $11.96 per kilogram
and from Hawaii to Guam is $6.65 per
kilogram for a total routing cost from
Narita to Guam of $18.61 per kilogram.
The direct air cargo cost from Narita to
Guam is $7.04 per kilogram. Thus, as
Agana becomes an approved Federal
plant inspection station, importers will
benefit from direct importation of
nursery stock materials from Japan,
Taiwan, China, the Philippines, and
other Asian countries through reduced
transportation costs. Presently there are

3USDA/FAS, FAS Online: U.S. Planting Seed
Trade Archives (http://www.fas.usda.gov/
seed_arc.html)

20 establishments engaged in nursery
stock trade in Guam. The number of
establishments that import nursery
stock may increase because of the
reduced transportation costs, reduced
time, and lower probability of damaged
plants.

The Hartsfield Atlanta International
Airport is becoming a major air cargo
hub. It is an entry port for other
restricted articles that do not require a
permit and is much closer to most
nursery stock importers from the
surrounding areas and States (northern
Alabama, North Carolina, South
Carolina, southern Virginia, Kentucky,
and Tennessee) than any of the other
closest Federal plant inspection stations
in Miami, FL, New Orleans, LA, and
Orlando, FL. There are about 470 retail
nursery companies in Georgia alone, of
which 141 are in metropolitan areas.
Nursery retailers from the surrounding
areas that import products would
benefit from reduced routing costs and
reduced mortality of plants that usually
occurs from multiple box openings for
inspection and from the longer time
elapsed between the place of origin and
the final destination.

Impact on Small Entities

The Regulatory Flexibility Act
requires that agencies consider the
economic impact of their rules on small
entities. The Small Business
Administration (SBA) has established
the size standards for determining
which economic entities meet the
definition of a small firm. A retail
nursery or lawn and garden store
(NAICS code 444220) 4 is defined as a
small business if it employs 100 or
fewer workers. Resort hotels, golf
courses, and local governments that use
nursery stock for parks and landscaping
could be affected. Additionally,
specialized groups such as horticultural
societies, arboreta, and individual plant
hobbyists who import and exchange
nursery stock and small lots of seed
could also be affected.

Nationally, there are 6,845
establishments that are engaged in
selling trees, shrubs, other plants, seeds,
bulbs, mulch, and related products
(NAICS 444220). About 470 of these are
in Georgia, including the Atlanta
metropolitan area. There are 20
companies currently engaged in nursery
stock trade in Guam. Over 99 percent
are small entities. However, specialized
groups such as horticultural societies,
arboreta, several resort hotels, golf
courses, and local governments that use
imported plants for landscaping

4U.S. Census Bureau, 1997 Economic Census,
Wholesale Trade-Subject Series, August 2000.
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projects, and individual hobbyists who
collect, grow, exhibit, preserve,
exchange, and donate special nursery
stocks and seeds could also be affected.
The exact present size and number of
these entities are difficult to determine.

Since Atlanta, GA, and Agana, GU,
already serve as ports of entry for other
restricted articles and have the capacity
and resources to handle the importation
of nursery stock and seeds, no effect on
Federal Government processing of
permits and inspection of imported
materials is expected. Also, no effects
on other Federal agencies and State and
local governments are expected. Since
imports of these materials are a small
fraction of the total domestic supply of
nursery stock and seeds, no substantial
change in supply and price is expected.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 319

Bees, Coffee, Cotton, Fruits, Honey,
Imports, Logs, Nursery stock, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Rice, Vegetables.

= Accordingly, 7 CFR part 319 is
amended as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

» 1. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 450 and 7701-7772; 21
U.S.C. 136 and 136a; 7 CFR 2.22, 2.80, and
371.3.

m 2.In §319.37—14, paragraph (b), the
list of ports of entry is amended by
revising the entries for Atlanta, Georgia,
and Agana, Guam, to read as follows:

§319.37-14 Ports of entry.

* * * * *
(b] * * %

List of Ports of Entry

Georgia

Atlanta

Hartsfield Atlanta International Airport,
Atlanta, GA 30320. * * *

Guam
Agana

Guam International Airport, Tamuning,
GU 96931.

* * * * *

Done in Washington, DG, this 11th day of
December, 2003.

Bobby R. Acord,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 03-31203 Filed 12—17-03; 8:45 am)]
BILLING CODE 3410-34-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72
RIN 3150-AH28

List of Approved Spent Fuel Storage
Casks: Standardized NUHOMSE-24P,
-52B, —-61BT, —32PT, and —24PHB
Revision

AGENCY: Nuclear Regulatory
Commission.

ACTION: Direct final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending its
regulations revising the Transnuclear,
Inc., Standardized NUHOMSH
Horizontal Modular Storage System
(Standardized NUHOMSE System)
listing within the “List of approved
spent fuel storage casks” to include
Amendment No. 7 in Certificate of
Compliance (CoC) Number 1004.
Amendment No. 7 will incorporate
changes in support of the Amergen
Corporation plans to load damaged fuel
and additional fuel types at its Oyster
Creek Nuclear Station. Specifically, the
amendment will add damaged Boiling
Water Reactor spent fuel assemblies and
additional fuel types to the authorized
contents of the NUHOMS"-61BT Dry

Shielded Canister under a general
license. In addition, the amendment
includes three minor changes to the
Technical Specifications to correct
inconsistencies and remove irrelevant
references.

DATES: The final rule is effective March
2, 2004, unless significant adverse
comments are received by January 20,
2004. A significant adverse comment is
one which explains why the rule would
be inappropriate, including challenges
to the rule’s underlying premise or
approach, or would be ineffective or
unacceptable without a change. If the
rule is withdrawn, timely notice will be
published in the Federal Register.
ADDRESSES: You may submit comments
by any one of the following methods.
Please include the following number
(RIN 3150-AH28) in the subject line of
your comments. Comments on
rulemakings submitted in writing or in
electronic form will be made available
to the public in their entirety on the
NRC rulemaking website. Personal
information will not be removed from
your comments.

Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—-0001, ATTN:
Rulemakings and Adjudications Staff.

E-mail comments to: SECY@nrc.gov. If
you do not receive a reply e-mail
confirming that we have received your
comments, contact us directly at (301)
415-1966. You may also submit
comments via the NRC’s rulemaking
website at http://ruleforum.llnl.gov.
Address questions about our rulemaking
website to Carol Gallagher (301) 415—
5905; e-mail cag@nrc.gov.

Hand deliver comments to: 11555
Rockville Pike, Rockville, Maryland
20852, between 7:30 am and 4:15 pm
Federal workdays [telephone (301) 415—
1966].

Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at (301)
415-1101.

Publicly available documents related
to this rulemaking may be viewed
electronically on public computers
located at the NRC’s Public Document
Room (PDR), Public File Area O-1F21,
One White Flint North, 11555 Rockville
Pike, Rockville, Maryland. The PDR
reproduction contractor will copy
documents for a fee. Selected
documents, including comments, can be
viewed and downloaded electronically
via the NRC rulemaking website at
http://ruleforum.lInl.gov.

Publicly available documents created
or received at the NRC after November
1, 1999, are available electronically at
the NRC’s Electronic Reading Room at
http://www.nrc.gov/NRC/ADAMS/
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index.html. From this site, the public
can gain entry into the NRC’s
Agencywide Document Access and
Management System (ADAMS), which
provides text and image files of NRC’s
public documents. If you do not have
access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the NRC
PDR Reference staff at 1-800-397—-4209,
301-415-4737, or by e-mail to
pdr@nrc.gov. An electronic copy of the
proposed CoG, proposed Technical
Specifications (TS), and preliminary
Safety Evaluation Report (SER) can be
found under ADAMS Accession Nos.
ML032100773, ML032100775, and
ML032100776, respectively.

CoC No. 1004, the revised Conditions
for Cask Use and TS, the underlying
SER for Amendment No. 7, and the
Environmental Assessment (EA) are
available for inspection at the NRC
Public Document Room, 11555
Rockville Pike, Rockville, MD. Single
copies of these documents may be
obtained from Jayne McCausland, Office
of Nuclear Material Safety and
Safeguards, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, telephone (301) 415-6219, e-mail
jmm2@nrc.gov.

FOR FURTHER INFORMATION CONTACT:
Jayne M. McCausland, telephone (301)
415-6219, e-mail jmm2@nrc.gov, of the
Office of Nuclear Material Safety and
Safeguards, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001.

SUPPLEMENTARY INFORMATION:

Background

Section 218(a) of the Nuclear Waste
Policy Act of 1982, as amended
(NWPA), requires that “[t]he Secretary
[of the Department of Energy (DOE)]
shall establish a demonstration program,
in cooperation with the private sector,
for the dry storage of spent nuclear fuel
at civilian nuclear power reactor sites,
with the objective of establishing one or
more technologies that the [Nuclear
Regulatory] Commission may, by rule,
approve for use at the sites of civilian
nuclear power reactors without, to the
maximum extent practicable, the need
for additional site-specific approvals by
the Commission.” Section 133 of the
NWPA states, in part, that “[t]he
Commission shall, by rule, establish
procedures for the licensing of any
technology approved by the
Commission under Section 218(a) for
use at the site of any civilian nuclear
power reactor.”

To implement this mandate, the NRC
approved dry storage of spent nuclear
fuel in NRC-approved casks under a

general license by publishing a final
rule in 10 CFR part 72 entitled, “General
License for Storage of Spent Fuel at
Power Reactor Sites” (55 FR 29181; July
18, 1990). This rule also established a
new Subpart L within 10 CFR part 72,
entitled “Approval of Spent Fuel
Storage Casks” containing procedures
and criteria for obtaining NRC approval
of spent fuel storage cask designs. The
NRC subsequently issued a final rule on
December 22, 1994 (59 FR 65920), that
approved the Standardized NUHOMS®
System (NUHOMSP—24P and —52B)
cask designs and added them to the list
of NRC-approved cask designs in
§72.214 as CoC No. 1004. Amendments
3, 5, and 6, respectively, added the
—61BT, —32PT, and —24PHB designs to
the Standardized NUHOMS! System.

Discussion

On March 29, 2002, and as
supplemented on February 14, 2003,
and July 10, 2003, the certificate holder,
Transnuclear, Inc. (TN), submitted an
application to the NRC to amend CoC
No. 1004 to incorporate changes in
support of the Amergen Corporation
plans to load damaged fuel and
additional fuel types at its Oyster Creek
Nuclear Station. Specifically, the
amendment will add damaged Boiling
Water Reactor (BWR) spent fuel
assemblies and additional fuel types to
the authorized contents of the
NUHOMSP-61BT Dry Shielded Canister
under a general license. In addition,
three minor changes to the TS were
requested to correct inconsistencies and
remove irrelevant references. No other
changes to the Standardized NUHOMSH
System were requested in this
application. The NRC staff performed a
detailed safety evaluation of the
proposed CoC amendment request and
found that an acceptable safety margin
is maintained. In addition, the NRC staff
has determined that there is still
reasonable assurance that public health
and safety and the environment will be
adequately protected.

This direct final rule revises the
Standardized NUHOMS"® System listing
in §72.214 by adding Amendment 7 to
CoC No. 1004. The amended TS are
identified in the NRC staff’s SER for
Amendment 7.

The amended Standardized
NUHOMSE® System, when used in
accordance with the conditions
specified in the CoC, the TS, and NRC
regulations, will meet the requirements
of part 72; thus, adequate protection of
public health and safety will continue to
be ensured.

Discussion of Amendments by Section

Section 72.214 List of Approved Spent
Fuel Storage Casks

Certificate No. 1004 is revised by
adding the effective date of Amendment
Number 7.

Procedural Background

This rule is limited to the changes
contained in Amendment 7 to CoC No.
1004 and does not include other aspects
of the Standardized NUHOMS System.
The NRC is using the “direct final rule
procedure” to issue this amendment
because it represents a limited and
routine change to an existing CoC that
is expected to be noncontroversial.
Adequate protection of public health
and safety continues to be ensured. The
amendment to the rule will become
effective on March 2, 2004. However, if
the NRC receives significant adverse
comments by January 20, 2004, then the
NRC will publish a document that
withdraws this action and will address
the comments received in response to
the proposed amendments published
elsewhere in this issue of the Federal
Register. A significant adverse comment
is a comment which explains why the
rule would be inappropriate, including
challenges to the rule’s underlying
premise or approach, or would be
ineffective or unacceptable without a
change. A comment is adverse and
significant if:

(1) The comment opposes the rule and
provides a reason sufficient to require a
substantive response in a notice-and-
comment process. For example, a
substantive response is required when:

(A) The comment causes the NRC staff
to reevaluate (or reconsider) its position
or conduct additional analysis;

(B) The comment raises an issue
serious enough to warrant a substantive
response to clarify or complete the
record; or

(C) The comment raises a relevant
issue that was not previously addressed
or considered by the NRC staff.

(2) The comment proposes a change
or an addition to the rule, and it is
apparent that the rule would be
ineffective or unacceptable without
incorporation of the change or addition.

(3) The comment causes the NRC staff
to make a change (other than editorial)
to the CoC or TS.

These comments will be addressed in
a subsequent final rule. The NRC will
not initiate a second comment period on
this action. However, if the NRC
receives significant adverse comments
by January 20, 2004, then the NRC will
publish a document that withdraws this
action and will address the comments
received in response to the proposed
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amendments published elsewhere in
this issue of the Federal Register.

Voluntary Consensus Standards

The National Technology Transfer Act
of 1995 (Pub. L. 104-113) requires that
Federal agencies use technical standards
that are developed or adopted by
voluntary consensus standards bodies
unless the use of such a standard is
inconsistent with applicable law or
otherwise impractical. In this direct
final rule, the NRC would revise the
Standardized NUHOMS® System listed
in §72.214 (List of NRC-approved spent
fuel storage cask designs). This action
does not constitute the establishment of
a standard that establishes generally
applicable requirements.

Agreement State Compatibility

Under the “Policy Statement on
Adequacy and Compatibility of
Agreement State Programs’’ approved by
the Commission on June 30, 1997, and
published in the Federal Register on
September 3, 1997 (62 FR 46517), this
rule is classified as Compatibility
Category “NRC.” Compatibility is not
required for Category “NRC”
regulations. The NRC program elements
in this category are those that relate
directly to areas of regulation reserved
to the NRC by the Atomic Energy Act of
1954, as amended (AEA), or the
provisions of Title 10 of the Code of
Federal Regulations. Although an
Agreement State may not adopt program
elements reserved to NRC, it may wish
to inform its licensees of certain
requirements via a mechanism that is
consistent with the particular State’s
administrative procedure laws, but does
not confer regulatory authority on the
State.

Plain Language

The Presidential Memorandum dated
June 1, 1998, entitled “Plain Language
in Government Writing,”” directed that
the Government’s writing be in plain
language. The NRC requests comments
on this direct final rule specifically with
respect to the clarity and effectiveness
of the language used. Comments should
be sent to the address listed under the
heading ADDRESSES above.

Finding of No Significant
Environmental Impact: Availability

Under the National Environmental
Policy Act of 1969, as amended, and the
NRC regulations in Subpart A of 10 CFR
part 51, the NRC has determined that
this rule, if adopted, would not be a
major Federal action significantly
affecting the quality of the human
environment and, therefore, an
environmental impact statement is not

required. The rule would amend the
CoC for the Standardized NUHOMSH
System within the list of approved spent
fuel storage casks that power reactor
licensees can use to store spent fuel at
reactor sites under a general license by
revising the NUHOMSP-61BT to
incorporate changes in support of the
Amergen Corporation plans to load
damaged fuel and additional fuel types
at its Oyster Creek Nuclear Station.
Specifically, the amendment will add
damaged BWR spent fuel assemblies
and additional fuel types to the
authorized contents of the NUHOMSD—
61BT Dry Shielded Canister. In
addition, the amendment includes three
minor changes to the TS to correct
inconsistencies and remove irrelevant
references. The environmental
assessment (EA) and finding of no
significant impact on which this
determination is based are available for
inspection at the NRC Public Document
Room, 11555 Rockville Pike, Rockville,
MD. Single copies of the EA and finding
of no significant impact are available
from Jayne M. McCausland, Office of
Nuclear Material Safety and Safeguards,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555—-0001, telephone
(301) 415-6219, email jmm2@nrc.gov.

Paperwork Reduction Act Statement

This direct final rule does not contain
a new or amended information
collection requirement subject to the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). Existing
requirements were approved by the
Office of Management and Budget,
Approval Number 3150-0132.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a request for information or an
information collection requirement
unless the requesting document
displays a currently valid OMB control
number.

Regulatory Analysis

On July 18, 1990 (55 FR 29181), the
NRC issued an amendment to 10 CFR
part 72 to provide for the storage of
spent nuclear fuel under a general
license in cask designs approved by the
NRC. Any nuclear power reactor
licensee can use NRC-approved cask
designs to store spent nuclear fuel if it
notifies the NRC in advance, spent fuel
is stored under the conditions specified
in the cask’s CoC, and the conditions of
the general license are met. A list of
NRC-approved cask designs is contained
in § 72.214. On December 22, 1994 (59
FR 65920), the NRC issued an
amendment to part 72 that approved the

Standardized NUHOMSU System
(NUHOMSE-24P and —52B) by adding it
to the list of NRC-approved cask designs
in §72.214. Amendments 3, 5, and 6,
respectively, added the —-61BT,
—32PT,and —24PHB cask designs to the
Standardized NUHOMSH System. On
March 29, 2002, and as supplemented
on February 14, 2003, and July 10, 2003,
the certificate holder, Transnuclear, Inc.
(TN), submitted an application to the
NRC to amend CoC No. 1004 to
incorporate changes in support of the
Amergen Corporation plans to load
damaged fuel and additional fuel types
at its Oyster Creek Nuclear Station.
Specifically, the amendment will add
damaged BWR spent fuel assemblies
and additional fuel types to the
authorized contents of the NUHOMSE—
61BT Dry Shielded Canister under a
general license. In addition, the
amendment includes three minor
changes to the TS to correct
inconsistencies and remove irrelevant
references.

The alternative to this action is to
withhold approval of this amended cask
system design and issue an exemption
to the general license for each utility
that decides to use the amended cask
system design. This alternative would
cost both the NRC and the utilities more
time and money because each utility
would have to pursue an exemption.

Approval of the direct final rule will
eliminate this problem and is consistent
with previous NRC actions. Further, the
direct final rule will have no adverse
effect on public health and safety. This
direct final rule has no significant
identifiable impact or benefit on other
Government agencies. Based on this
discussion of the benefits and impacts
of the alternatives, the NRC concludes
that the requirements of the direct final
rule are commensurate with the NRC’s
responsibilities for public health and
safety and the common defense and
security. No other available alternative
is believed to be as satisfactory, and
thus, this action is recommended.

Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act of 1980 [5 U.S.C. 605(b)],
the NRC certifies that this rule will not,
if issued, have a significant economic
impact on a substantial number of small
entities. This direct final rule affects
only the licensing and operation of
nuclear power plants, independent
spent fuel storage facilities, and
Transnuclear, Inc. The companies that
own these plants do not fall within the
scope of the definition of “small
entities” set forth in the Regulatory
Flexibility Act or the Small Business
Size Standards set out in regulations
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issued by the Small Business
Administration at 13 CFR part 121.

Backfit Analysis

The NRC has determined that the
backfit rule (10 CFR 50.109 or 10 CFR
72.62) does not apply to this direct final
rule because this amendment does not
involve any provisions that would
impose backfits as defined. Therefore, a
backfit analysis is not required.

Small Business Regulatory Enforcement
Fairness Act

In accordance with the Small
Business Regulatory Enforcement
Fairness Act of 1996, the NRC has
determined that this action is not a
major rule and has verified this
determination with the Office of
Information and Regulatory Affairs,
Office of Management and Budget.

List of Subjects in 10 CFR Part 72

Administrative practice and
procedure, Criminal penalties,
Manpower training programs, Nuclear
materials, Occupational safety and
health, Penalties, Radiation protection,
Reporting and recordkeeping
requirements, Security measures, Spent
fuel, Whistleblowing.

= For the reasons set out in the preamble
and under the authority of the Atomic
Energy Act of 1954, as amended; the
Energy Reorganization Act of 1974, as
amended; and 5 U.S.C. 552 and 553; the
NRC is adopting the following
amendments to 10 CFR part 72.

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL, HIGH-LEVEL
RADIOACTIVE WASTE, AND
REACTOR-RELATED WASTE
GREATER THAN CLASS C WASTE

= 1. The authority citation for part 72
continues to read as follows:

Authority: Secs. 51, 53, 57, 62, 63, 65, 69,
81,161, 182, 183, 184, 186, 187, 189, 68 Stat.
929, 930, 932, 933, 934, 935, 948, 953, 954,
955, as amended, sec. 234, 83 Stat. 444, as
amended (42 U.S.C. 2071, 2073, 2077, 2092,
2093, 2095, 2099, 2111, 2201, 2232, 2233,
2234, 2236, 2237, 2238, 2282); sec. 274, Pub.
L. 86—373, 73 Stat. 688, as amended (42
U.S.C. 2021); sec. 201, as amended, 202, 206,
88 Stat. 1242, as amended, 1244, 1246 (42
U.S.C. 5841, 5842, 5846); Pub. L. 95-601, sec.
10, 92 Stat. 2951 as amended by Pub. L. 102—
486, sec. 7902, 106 Stat. 3123 (42 U.S.C.
5851); sec. 102, Pub. L. 91-190, 83 Stat. 853
(42 U.S.C. 4332); secs. 131, 132, 133, 135,
137, 141, Pub. L. 97—425, 96 Stat. 2229, 2230,
2232, 2241, sec. 148, Pub. L. 100-203, 101
Stat. 1330-235 (42 U.S.C. 10151, 10152,
10153, 10155, 10157, 10161, 10168).

Section 72.44(g) also issued under secs.
142(b) and 148(c), (d), Pub. L. 100-203, 101

Stat. 1330-232, 1330-236 (42 U.S.C.
10162(b), 10168(c),(d)). Section 72.46 also
issued under sec. 189, 68 Stat. 955 (42 U.S.C.
2239); sec. 134, Pub. L. 97—-425, 96 Stat. 2230
(42 U.S.C. 10154). Section 72.96(d) also
issued under sec. 145(g), Pub. L. 100-203,
101 Stat. 1330235 (42 U.S.C. 10165(g)).
Subpart J also issued under secs. 2(2), 2(15),
2(19), 117(a), 141(h), Pub. L. 97—425, 96 Stat.
2202, 2203, 2204, 2222, 2244 (42 U.S.C.
10101, 10137(a), 10161(h)). Subparts K and L
are also issued under sec. 133, 98 Stat. 2230
(42 U.S.C. 10153) and sec. 218(a), 96 Stat.
2252 (42 U.S.C. 10198).

= 2.In §72.214, Certificate of
Compliance 1004 is revised to read as
follows:

§72.214 List of approved spent fuel
storage casks.
* * * * *

Certificate Number: 1004.

Initial Certificate Effective Date: January
23, 1995.

Amendment Number 1 Effective Date:
April 27, 2000.

Amendment Number 2 Effective Date:
September 5, 2000.

Amendment Number 3 Effective Date:
September 12, 2001.

Amendment Number 4 Effective Date:
February 12, 2002.

Amendment Number 5 Effective Date:
[Reserved].

Amendment Number 6 Effective Date:
December 22, 2003.

Amendment Number 7 Effective Date:
March 2, 2004.

SAR Submitted by: Transnuclear, Inc.

SAR Title: Final Safety Analysis Report for
the Standardized NUHOMSE Horizontal
Modular Storage System for Irradiated
Nuclear Fuel.

Docket Number: 72—1004.

Certificate Expiration Date: January 23,
2015.

Model Number: Standardized NUHOMSE—
24P, NUHOMS® -52B, NUHOMS®-61BT,
NUHOMSE-32PT, and NUHOMS® —24PHB.

* * * * *

Dated at Rockville, Maryland, this 19th day
of November, 2003.

For the Nuclear Regulatory Commission.
William F. Kane,
Acting Executive Director for Operations.
[FR Doc. 03—-31207 Filed 12—-17-03; 8:45 am]
BILLING CODE 7590-01-P

FEDERAL ELECTION COMMISSION
11 CFR Parts 4 and 111
[Notice 2003-25]

Statement of Policy Regarding
Disclosure of Closed Enforcement and
Related Files

AGENCY: Federal Election Commission.
ACTION: Statement of policy.

SUMMARY: The Commission is adopting
an interim policy with respect to
placing closed files on the public record
in enforcement, administrative fines,
and alternative dispute resolution cases.
The categories of records that will be
included in the public record are
described below. This is an interim
policy only; the Commission will
conduct a rulemaking in this respect,
with full opportunity for public
comment, in 2004.
EFFECTIVE DATE: January 1, 2004.
FOR FURTHER INFORMATION CONTACT:
Vincent J. Convery, Jr., Assistant
General Counsel, 999 E Street, NW.,
Washington, DC 20463, 202—-694—1650
or 1-800-424-9530.
SUPPLEMENTARY INFORMATION: The
“confidentiality provision” of the
Federal Election Campaign Act, 2 U.S.C.
431 et seq., (FECA), provides that: “Any
notification or investigation under
[Section 437g] shall not be made public
by the Commission * * * without the
written consent of the person receiving
such notification or the person with
respect to whom such investigation is
made.” 2 U.S.C. 437g(a)(12)(A). For
approximately the first twenty-five years
of its existence, the Commission viewed
the confidentiality requirement as
ending with the termination of a case.
The Commission placed on its public
record the documents that had been
considered by the Commissioners in
their determination of a case, minus
those materials exempt from disclosure
under the FECA or under the Freedom
of Information Act, 5 U.S.C. 552,
(FOIA). See 11 CFR 5.4(a)(4). In AFL—-
CIO v. FEC, 177 F.Supp.2d 48 (D.D.C.
2001), the district court disagreed with
the Commission’s interpretation of the
confidentiality provision and found that
the protection of section 437g(a)(12)(A)
does not lapse at the time the
Commission terminates an
investigation. 177 F.Supp.2d at 56.
Following that district court decision,
the Commission placed on the public
record only those documents that
reflected the agency’s “final
determination” with respect to
enforcement matters. Such disclosure is
required under section 437g(a)(4)(B)(ii)
of the FECA and section (a)(2)(A) of the
FOIA. In all cases, the final
determination is evidenced by a
certification of Commission vote. The
Commission also continued to disclose
documents that explained the basis for
the final determination. Depending
upon the nature of the case, those
documents consisted of General
Counsel’s Reports (frequently in
redacted form); Probable Cause to
Believe Briefs; conciliation agreements;
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Statements of Reasons issued by one or
more of the Commissioners; or, a
combination of the foregoing. The
district court indicated that the
Commission was free to release these
categories of documents. See 177
F.Supp.2d at 54 n.11. In administrative
fines cases, the Commission began
placing on the public record only the
Final Determination Recommendation
and certification of vote on final
determination. In alternative dispute
resolution cases, the public record
consisted of the certification of vote and
the negotiated agreement.

Although it affirmed the judgment of
the district court in AFL-CIO, the Court
of Appeals for the District of Columbia
Circuit differed with the lower court’s
restrictive interpretation of the
confidentiality provision of 2 U.S.C.
437g(a)(12)(A). The Court of Appeals
stated that: “the Commission may well
be correct that * * * Congress merely
intended to prevent disclosure of the
fact that an investigation is pending,”
and that: “deterring future violations
and promoting Commission
accountability may well justify releasing
more information than the minimum
disclosures required by section
437g(a).” See AFL-CIOv. FEC, 333 F.3d
168 (D.C. Cir. 2003) at 174, 179.
However, the Court of Appeals warned
that, in releasing enforcement
information to the public, the
Commission must “attempt to avoid
unnecessarily infringing on First
Amendment interests where it regularly
subpoenas materials of a ‘delicate nature
* * * represent[ing] the very heart of
the organism which the first amendment
was intended to nurture and protect.””
Id. at 179. (Citation omitted). The
decision suggested that, with respect to
materials of this nature, a “balancing” of
competing interests is required—on one
hand, consideration of the
Commission’s interest in promoting its
own accountability and in deterring
future violations and, on the other,
consideration of the respondent’s
interest in the privacy of association and
belief guaranteed by the First
Amendment. Noting that the
Commission had failed to tailor its
disclosure policy to avoid unnecessarily
burdening the First Amendment rights
of the political organizations it
investigates, id. at 178, the Court found
the agency’s disclosure regulation at 11
CFR 5.4(a)(4) to be impermissible. Id. at
179.

The Commission is issuing this
interim policy statement to identify
several categories of documents integral
to its decisionmaking process that will
be disclosed upon termination of an
enforcement matter. The categories of

documents that the Commission intends
to disclose either do not implicate the
Court’s concerns, e.g., categories 8, 9
and 10, or, because they play a critical
role in the resolution of a matter, the
balance tilts decidedly in favor of public
disclosure, even if the documents reveal
some confidential information.

With respect to enforcement matters,
the Commission will place the following
categories of documents on the public
record:

1. Complaint or internal agency
referral;

2. Response to complaint;

3. General Counsel’s Reports that
recommend dismissal, reason to believe,
no reason to believe, no action at this
time, probable cause to believe, no
probable cause to believe, no further
action, or acceptance of a conciliation
agreement;

4. Notification of reason to believe
findings (including Factual and Legal
Analysis);

5. Respondent’s response to reason to
believe findings;

6. Briefs (General Counsel’s Brief and
Respondent’s Brief);

7. Statements of Reasons;

8. Conciliation Agreements;

9. Evidence of payment of civil
penalty or of disgorgement; and

10. Certifications of Commission
votes.

In addition, the Commission will
make certain other documents available
which will assist the public in
understanding the record without
intruding upon the associational
interests of the respondents. These are:

1. Designations of counsel;

2. Requests for extensions of time;

3. Responses to requests for
extensions of time; and

4. Closeout letters.

The Commission is placing the
foregoing categories of documents on
the public record in all matters it closes
on or after January 1, 2004.

The Commission is not placing on the
public record certain other materials
from its investigative files, such as
subpoenaed records, deposition
transcripts, and other records produced
in discovery, even if those evidentiary
documents are referenced in, or
attached to, documents specifically
subject to release under this interim
practice. Release of these underlying
evidentiary documents may require a
closer balancing of the competing
interests cited by the D.C. Circuit.
Accordingly, the Commission will
consider the appropriateness of
disclosing these materials only after a
full rulemaking with the opportunity for
public comment. However, if a
document or record is referenced in, or

attached to, a document specifically
subject to release under this interim
practice, that document or record will
be disclosed if it is, or was, otherwise
publicly available.

The Commission will place
documents on the public record in all
cases that are closed, regardless of the
outcome. By doing so, the Commission
complies with the requirements of 2
U.S.C. 437g(a)(4)(B)(ii) and 5 U.S.C.
552(a)(2)(A). Conciliation Agreements
are placed on the public record
pursuant to 2 U.S.C. 437g(a)(4)(B)(ii).

The Commission will place these
documents on the public record as soon
as practicable, and will endeavor to do
so within thirty days of the date on
which notifications are sent to
complainant and respondent. See 11
CFR 111.20(a). In the event a Statement
of Reasons is required, but has not been
issued before the date proposed for the
release the remainder of the documents
in a matter, those documents will be
placed on the public record and the
Statement of Reasons will be added to
the file when issued.

With respect to administrative fines
cases, the Commission will place the
entire administrative file on the public
record, which includes the following:

1. Reason to Believe recommendation;

2. Respondent’s response;

3. Reviewing Officer’s memoranda to
the Commission;

4. Final Determination
recommendation;

5. Certifications of Commission votes;

6. Statements of Reasons;

7. Evidence of payment of fine; and

8. Referral to Department of the
Treasury.

With respect to alternative dispute
resolution (ADR) cases, the Commission
will place the following categories of
documents on the public record:

1. Complaint or internal agency
referral;

2. Response to complaint;

3. ADR Office’s case analysis report to
the Commission;

4. Notification to respondent that case
has been assigned to ADR;

5. Letter or Commitment Form from
respondent participating in the ADR
program;

6. ADR Office recommendation as to
settlement;

7. Certifications of Commission votes;

8. Negotiated settlement agreement;
and

9. Evidence of compliance with terms
of settlement.

When disclosing documents in
administrative fines and alternative
dispute resolution cases, the
Commission will release publicly
available records that are referenced in,
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or attached to, documents specifically
subject to release under this interim
practice.

With this interim policy, the
Commission intends to provide
guidance to outside counsel, the news
media, and others seeking to understand
the Commission’s disposition of
enforcement, administrative fines, and
alternative dispute resolution cases and,
thus, to enhance their ability to assess
particular matters in light of past
decisions. In all matters, the
Commission will continue to redact
information that is exempt from
disclosure under the FECA and the
FOIA.

As discussed above, the Commission
hereby is announcing an interim policy.
A rulemaking, with full opportunity for
public comment, will be initiated in
2004.

Dated: December 12, 2003.
Ellen L. Weintraub,
Chair, Federal Election Commission.
[FR Doc. 03—31241 Filed 12—-17-03; 8:45 am]
BILLING CODE 6715-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NM-266—-AD; Amendment
39-13388; AD 2003-25-05]

RIN 2120-AA64

Airworthiness Directives; Bombardier
Model DHC-8-102, -103, —106, —201,
-202, -301, —311, and —-315 Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Bombardier DHC—
8-102, -103, -106, -201, —202, =301,
—311, and —315 airplanes, that currently
requires inspections to detect breakage
in the struts of the rear mount strut
assemblies on the left and right engine
nacelles, and replacement of any broken
struts. The existing AD also requires
eventual replacement of all currently
installed struts with new and/or
reworked struts, as terminating action
for the inspections. The amendment
requires new repetitive inspections of
the strut assemblies for cracking of
struts replaced per the existing AD, and
replacement of any cracked strut with a
new, machined strut. The amendment
also changes the applicability of the
existing AD by adding certain airplanes
and removing certain other airplanes,

and includes an optional terminating
action for the repetitive inspections. The
actions specified by this AD are
intended to prevent failure of the engine
rear mount struts, which could result in
reduced structural integrity of the
nacelle and engine support structure.
This action is intended to address the
identified unsafe conditions.

DATES: Effective January 22, 2004.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 22,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Bombardier, Inc., Bombardier
Regional Aircraft Division, 123 Garratt
Boulevard, Downsview, Ontario M3K
1Y5, Canada. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, New York
Aircraft Certification Office, 10 Fifth
Street, Third Floor, Valley Stream, New
York; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Jon
Hjelm, Aerospace Engineer, Airframe
Branch, ANE-171, FAA, New York
Aircraft Certification Office, 10 Fifth
Street, Third Floor, Valley Stream, New
York 11581; telephone (516) 256-7523;
fax (516) 568—-2716.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 94—04-09,
amendment 39-8829 (59 FR 8393,
February 22, 1994), which is applicable
to certain Bombardier Model DHC—8—
100 and DHC-8-300 airplanes, was
published in the Federal Register on
October 9, 2003 (68 FR 58283). The
action proposed to require new
repetitive inspections of the strut
assemblies for cracking of struts
replaced per the existing AD, and
replacement of any cracked strut with a
new, machined strut. The action also
proposed to change the applicability of
the existing AD by adding certain
airplanes and removing certain other
airplanes, and proposed to include an
optional terminating action for the
repetitive inspections.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 192
airplanes of U.S. registry that will be
affected by this AD.

The actions that are currently
required by AD 94-04-09 take
approximately 16 work hours per
airplane to accomplish, at an average
labor rate of $65 per work hour.
Required parts are provided by the
manufacturer at no cost to the operators.
Based on these figures, the cost impact
of the currently required actions is
estimated to be $1,040 per airplane.

The new detailed inspection that is
required in this AD action takes
approximately 1 work hour per airplane
to accomplish, at an average labor rate
of $65 per work hour. Based on these
figures, the cost impact of the required
inspection on U.S. operators is
estimated to be $12,480, or $65 per
airplane, per inspection cycle.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

The optional terminating action, if
done, will take approximately 16 work
hours per strut to accomplish, at an
average labor rate of $65 per work hour.
Required parts will cost aproxiamately
$800 per strut. Based on these figures,
the cost impact of the optional
terminating action is estimated to be
$1,840 per strut, per airplane.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
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Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

= 2. Section 39.13 is amended by
removing amendment 39-8829 (59 FR
8393, February 22, 1994), and by adding
a new airworthiness directive (AD),
amendment 39-13388, to read as
follows:

2003-25-05 Bombardier, Inc. (Formerly de
Havilland, Inc.): Amendment 39-13388.
Docket 2001-NM—-266—AD. Supersedes
AD 94—-04—09, Amendment 39-8829.

Applicability: Model DHC-8-102, —103,
-106, —201, —202, =301, —311, and —-315
airplanes; serial numbers 003 through 509
inclusive; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the engine rear mount
struts on the left and right engine nacelles,
which could result in reduced structural
integrity of the nacelle and engine support
structure, accomplish the following:

Repetitive Inspections

(a) Within 1,000 flight hours since
installation of any new or reworked rear
mount strut per the replacement required by
paragraph (b) of AD 94-04—-09, amendment
39-8829, or within 250 flight hours after the
effective date of this AD, whichever is later;
do a detailed inspection for cracking of each
rear mount strut in the left and right engine
nacelles.

Note 1: Bombardier Service Bulletin 8-71-
24, dated August 21, 2001, does not contain
inspection procedures for the detailed
inspection required by paragraph (a) of this

AD; however, the definition of a detailed
inspection is specified in Note 2 of this AD.

Note 2: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

(1) If no crack is found, repeat the
inspection at intervals not to exceed 250
flight hours, until accomplishment of
paragraph (b) of this AD.

(2) If any crack is found, before further
flight, replace the strut with a new, improved
strut per Bombardier Service Bulletin 8-71-
24, dated August 21, 2001. Repeat the
inspection thereafter at intervals not to
exceed 50 flight hours, for that nacelle only.

Optional Terminating Action

(b) Replacement of both rear mount struts
in a nacelle with new, improved struts, by
doing all the actions specified in the Job Set-
up, Procedure, and Close-out sections of the
Accomplishment Instructions of Bombardier
Service Bulletin 8-71-24, dated August 21,
2001, ends the repetitive inspections
required by this AD for that nacelle only.
Replacement of both rear mount struts on
both the left and right engine nacelles ends
the repetitive inspections required by this
AD.

Parts Installation

(c) As of the effective date of this AD, no
person shall install an engine rear mount
strut, P/N 87110016-001, —003, —005, —007,
—009, or —011, on any airplane.

Alternative Methods of Compliance

In accordance with 14 CFR 39.19, the
Manager, New York Aircraft Certification
Office, FAA, is authorized to approve
alternative methods of compliance for this
AD.

Incorporation by Reference

(e) Unless otherwise provided in this AD,
the actions shall be done in accordance with
Bombardier Service Bulletin 8—71-24, dated
August 21, 2001. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
522(a) and 1 CFR part 51. Copies may be
obtained from Bombardier, Inc., Bombardier
Regional Aircraft Division, 123 Garratt
Boulevard, Downsview, Ontario M3K 1Y5,
Canada. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
FAA, New York Aircraft Certification Office,
10 Fifth Street, Third Floor, Valley Stream,
New York; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 3: The subject of this AD is addressed
in Canadian airworthiness directive CF—
2001-20, dated May 16, 2001.

Effective Date

(f) This amendment becomes effective on
January 22, 2004.

Issued in Renton, Washington, on
December 5, 2003.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03-31058 Filed 12-17-03; 8:45 am]|
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-137-AD; Amendment
39-13389; AD 2003-25-06]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300 B4-622R and A300 F4-622R
Airplanes, and Model A310-324 and
—325 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Airbus Model
A300 B4-622R and A300 F4—622R
airplanes, and Model A310-324 and
—325 series airplanes, that are equipped
with Pratt & Whitney PW4000 series
engines. This AD requires replacement
of the existing flexible hose assembly
that connects the oil pressure
transmitter to the main oil circuit, with
a new improved tube assembly. This
action is necessary to prevent failure of
the oil pressure indicator and low-oil-
pressure warning in the event of an
engine fire, which could result in an
unannounced shutdown of the engine.
This action is intended to address the
identified unsafe condition.

DATES: Effective January 22, 2004.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 22,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
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FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1175;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Airbus
Model A300 B4-622R and A300 F4—
622R airplanes, and Model A310-324
and —325 series airplanes, that are
equipped with Pratt & Whitney PW4000
series engines, was published in the
Federal Register on September 19, 2003
(68 FR 54872). That action proposed to
require replacement of the existing
flexible hose assembly that connects the
oil pressure transmitter to the main oil
circuit, with a new improved tube
assembly.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received. The
commenter has no objection to the
proposed AD.

Conclusion

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 139 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 10
work hours per airplane to accomplish
the required actions, and that the
average labor rate is $65 per work hour.
Required parts will be provided by the
manufacturer at no charge. Based on
these figures, the cost impact of this AD
on U.S. operators is estimated to be
$90,350, or $650 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

= 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2003-25-06 Airbus: Amendment 39-13389.
Docket 2002-NM-137-AD.

Applicability: Model A300 B4-622R and
A300 F4-622R airplanes, and Model A310—
324 and —325 series airplanes, equipped with
Pratt & Whitney PW4000 series engines;
certificated in any category; except those on
which Airbus Modification 12468 has been
accomplished in production.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the oil pressure
indicator and low-oil-pressure warning in the
event of an engine fire, which could result in
an unannounced shutdown of the engine,
accomplish the following:

Replacement

(a) Within 8 months after the effective date
of this AD, replace the existing flexible hose
assembly, part number (P/N) 113286, that
connects the oil pressure transmitter to the
main oil circuit, with a new improved tube
assembly, P/N 221-5318-501. Before further
flight after the replacement, perform a test of
the engine oil system. Do these actions
according to the Accomplishment
Instructions of the service bulletin specified
in paragraph (a)(1) or (a)(2) of this AD, as
applicable.

(1) For Model A300 B4-622R and A300
F4-622R airplanes: Airbus Service Bulletin
A300-79-6003, dated January 31, 2002.

(2) For Model A310-324 and —325 series
airplanes: Airbus Service Bulletin A310-79—
2004, dated January 31, 2002.

Note 1: Airbus Service Bulletins A300-79—
6003 and A310-79-2004 refer to Pratt &
Whitney Alert Service Bulletin PW4NAC
A79-21, dated October 15, 2001, as an
additional source of service information for
the replacement required by this AD.

Alternative Methods of Compliance

(b) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate, is
authorized to approve alternative methods of
compliance for this AD.

Incorporation by Reference

(c) The actions shall be done in accordance
with Airbus Service Bulletin A300-79-6003,
dated January 31, 2002; or Airbus Service
Bulletin A310-79-2004, dated January 31,
2002; as applicable. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 2: The subject of this AD is addressed
in French airworthiness directive 2002—
173(B), dated April 3, 2002.

Effective Date

(d) This amendment becomes effective on
January 22, 2004.

Issued in Renton, Washington, on
December 5, 2003.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03—-31059 Filed 12—17-03; 8:45 am]
BILLING CODE 4910-13-P



Federal Register/Vol. 68,

No. 243/Thursday, December 18, 2003 /Rules and Regulations

70431

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-57—-AD; Amendment
39-13390; AD 2003-25-07]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A319 and A320 Series Airplanes
Equipped With Elevator and Aileron
Computer (ELAC) L80 Standard

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Airbus Model
A319 and A320 series airplanes, that
currently requires revising the airplane
flight manual to specify procedures for
landing under certain conditions of
gusty winds and turbulence. This
amendment requires replacement of
both Elevator and Aileron Computers
(ELAGs) having L.80 standards with new
ELAGCs having L81 standards, which
terminates the requirements of the
existing AD. The actions specified by
this AD are intended to prevent
activation of the high angle-of-attack
protection during final approach for
landing, which could result in loss of
ability to flare properly during landings.
This action is intended to address the
identified unsafe condition.

DATES: Effective January 22, 2004.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 22,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Tim
Dulin, Aerospace Engineer,
International Branch, ANM—-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2141;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 2001-08-26,

amendment 39-12203 (66 FR 20912,
April 26, 2001), which is applicable to
certain Airbus Model A319 and A320
series airplanes, was published in the
Federal Register on September 18, 2003
(68 FR 54691). The action proposed to
require revising the airplane flight
manual to specify procedures for
landing under certain conditions of
gusty winds and turbulence. The action
also proposed to require replacement of
both Elevator and Aileron Computers
(ELACGCs) having L80 standards with new
ELACs having L81 standards, which
would terminate the requirements of the
existing AD.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 350
airplanes of U.S. registry that will be
affected by this AD.

The AFM revision currently required
by AD 2001-08-26 takes approximately
1 work hour per airplane to accomplish,
at an average labor rate of $65 per work
hour. Based on these figures, the cost
impact of the currently required actions
on U.S. operators is estimated to be
$22,750, or $65 per airplane.

The new replacement required in this
AD action takes approximately 1 work
hour per airplane to accomplish, at an
average labor rate of $65 per work hour.
Required parts will be provided by the
manufacturer at no cost to operators.
Based on these figures, the cost impact
of the replacement on U.S. operators is
estimated to be $22,750, or $65 per
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

= 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

= 2. Section 39.13 is amended by
removing amendment 39-12203 (66 FR
20912, April 26, 2001), and by adding a
new airworthiness directive (AD),
amendment 39-13390, to read as
follows:

2003-25-07 Airbus: Amendment 39-13390.
Docket 2002-NM-57—-AD. Supersedes
AD 2001-08-26, Amendment 39-12203.

Applicability: Model A319 and A320 series
airplanes; certificated in any category;
equipped with Elevator and Aileron
Computer (ELAC) L80 Standard having part
numbers listed in Airbus Service Bulletin
A320-27-1135, dated June 29, 2001.

Compliance: Required as indicated, unless
accomplished previously.

To prevent activation of the high angle-of-
attack protection during final approach for
landing, which could result in loss of the
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ability to flare properly during landings,
accomplish the following:

Restatement of Requirements of AD 2001-
08-26

Revision of Airplane Flight Manual (AFM)

(a) Within 10 days after May 11, 2001 (the
effective date of AD 2001-08—-26, amendment
39-12203): Revise the Limitations Section of
the AFM to incorporate the following
procedures. This may be accomplished by
inserting a copy of this AD into the AFM.
This action is required until accomplishment
of paragraph (b) of this AD.

“FOR APPROACH TO RUNWAYS WITH
KNOWN GUSTY ENVIRONMENT,
ESPECIALLY IF THESE CONDITIONS
GENERATE VERTICAL GUSTS DUE TO
THE SURROUNDING TERRAIN, OR

—REPORTED GUST WIND INCREMENT
(MAX. WIND MINUS AVERAGE WIND)
HIGHER THAN 10 KT, OR

—EXPECTED MODERATE TO SEVERE
TURBULENCE ON SHORT FINAL,

THE FLIGHT CREW SHOULD STRICTLY
ADHERE TO THE FOLLOWING
PROCEDURE:

—USE CONF 3 FOR APPROACH AND
LANDING,

—MINIMUM VAPP IS VLS + 10 KT; THE
RECOMMENDATION TO USE
MANAGED SPEED REMAINS VALID,

—CORRECT THE LANDING DISTANCE
FOR THE SPEED INCREMENT,

—IF “SINK RATE” GPWS WARNING
OCCURS BELOW 200 FT,
IMMEDIATELY INITIATE A GO
AROUND.”

New Requirements of This AD

Replacement

(b) Within 1 year after the effective date of
this AD: Replace both Elevator and Aileron
Computers (ELACs) having L80 standards
with new ELACs having L.81 standards, by
doing all the actions per paragraphs A., B.,
C., and D. of the Accomplishment
Instructions of Airbus Service Bulletin A320—
27-1135, dated June 29, 2001.
Accomplishment of this replacement ends
the requirements in paragraph (a) of this AD.

Part Installation

(c) As of the effective date of this AD, no
person may install on any airplane an ELAC
having a part number listed in the ““Old Part
Number” column in the table specified in
paragraph 2.C., “List of Components,” of
Airbus Service Bulletin A320-27-1135,
dated June 29, 2001.

Alternative Methods of Compliance

(d)(1) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate, is
authorized to approve alternative methods of
compliance for this AD.

(2) Alternative methods of compliance,
approved previously per AD 2001-08-26,
amendment 39-12203, are approved as
alternative methods of compliance with
paragraph (a) of this AD.

Incorporation by Reference

(e) Unless otherwise provided in this AD,
the actions shall be done in accordance with

Airbus Service Bulletin A320-27-1135,
dated June 29, 2001. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 1: The subject of this AD is addressed
in French airworthiness directive 2001—
508(B), dated October 17, 2001.

Effective Date

(f) This amendment becomes effective on
January 22, 2004.

Issued in Renton, Washington, on
December 5, 2003.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03-31060 Filed 12—17-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NM-295—-AD; Amendment
39-13385; AD 2003-25-02]

RIN 2120-AA64
Airworthiness Directives; Boeing

Model 777-200 and 777-300 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 777—
200 and 777-300 series airplanes, that
requires application of high-temperature
sealant in designated areas of the strut
aft dry bay. The actions specified by this
AD are intended to prevent leakage of
hydraulic fluid into the strut aft dry bay,
where high temperatures associated
with the adjacent primary exhaust
nozzle may ignite the fluid, resulting in
an uncontrolled fire in the strut aft dry
bay. This action is intended to address
the identified unsafe condition.

DATES: Effective January 22, 2004.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 22,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained

from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: ]ohn
Vann, Aerospace Engineer, Propulsion
Branch, ANM-140S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 917-6513;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to Boeing Model 777—
200 and 777-300 series airplanes was
published in the Federal Register on
November 18, 2002 (67 FR 69493). That
action proposed to require application
of high-temperature sealant to the strut
aft dry bay.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Add Inspection To Determine Whether
Sealant Was Applied During
Production

Several commenters stated that, in
some of the airplanes on the effectivity
list of Boeing Alert Service Bulletin
777-54A0016, dated January 25, 2001,
(referenced in the proposed rule as the
appropriate service bulletin), high-
temperature sealant had been applied to
the strut aft dry bay at the factory during
production with no signs of damage or
leakage. According to these
commenters, The Boeing Company
confirmed that not all the airplanes on
the effectivity list were delivered with
sealant missing from the designated
areas of the strut aft dry bay. The
commenters request, therefore, that the
AD (1) add an inspection of those areas
to determine whether sealant had been
applied during production, and (2)
require application of sealant only if
had not been applied.

The FAA concurs with the
commenters’ request. We requested and
subsequently approved a revision to the
Boeing service bulletin. Service Bulletin
777-54A0016, Revision 1, dated July 10,
2003, adds an inspection for high-
temperature sealant in the designated
areas of the strut aft bay. If it is found
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that sealant has been properly applied at
each of the designated areas during
production, no further action is
required. If it is found that sealant is
missing or damaged at any of the
designated areas, it must be applied.
Paragraphs (b)(1) and (b)(2) have been
added to this AD to specify the
appropriate action.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. In adding
paragraphs (b)(1) and (b)(2) to this AD,
we considered whether they would
increase the economic burden on any
operator or increase the scope of the AD.
Our conclusion is that, if paragraph
(b)(1) applies, it will be relieving; if
paragraph (b)(2) applies, it will be
neutral in its effect. Therefore, there is
no need to provide additional
opportunity for public comment.

Changes to 14 CFR Part 39/Effect on the
AD

On July 10, 2002, the FAA issued a
new version of 14 CFR part 39 (67 FR
47997, July 22, 2002), which governs the
FAA’s airworthiness directives system.
The regulation now includes material
that relates to altered products, special
flight permits, and alternative methods
of compliance. However, for clarity and
consistency in this final rule, we have
retained the language of the NPRM
regarding that material.

Cost Impact

We have reviewed the figures we have
used over the past several years to
calculate AD costs to operators. To
account for various inflationary costs in
the airline industry, we find it necessary
to increase the labor rate used in these
calculations from $60 per work hour to
$65 per work hour. The cost impact
information, below, reflects this
increase in the specified hourly labor
rate.

There are approximately 298 Model
777-200 and 777-300 series airplanes of
the affected design in the worldwide
fleet. The FAA estimates that 95
airplanes of U.S. registry will be affected
by this AD, that it will take
approximately 4 work hours per
airplane to accomplish the required
actions, and that the average labor rate
is $65 per work hour. Required parts
will cost approximately $20 per
airplane. Based on these figures, the cost
impact of the AD on U.S. operators is
estimated to be $26,600, or $280 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

= 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2003-25-02 Boeing: Amendment 39-13385.
Docket 2001-NM-295-AD.

Applicability: Model 777-200 and 777-300
series airplanes having line numbers 2
through 297 inclusive, 299, and 300;
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent leakage of hydraulic fluid into
the strut aft dry bay, where high temperatures
associated with the adjacent primary exhaust
nozzle may ignite the fluid, resulting in an
uncontrolled fire in the strut aft dry bay;
accomplish the following:

Application of Sealant

(a) Within 1,000 flight hours after the
effective date of this AD: Except as provided
in paragraph (b) of this AD, apply high-
temperature sealant to designated areas in the
strut aft dry bay, in accordance with the
Accomplishment Instruction of Boeing Alert
Service Bulletin 777-54A0016, dated January
25, 2001; or with Revision 1, dated July 10,
2003.

(b)(1) If, upon opening the strut aft fairing
forward access panels in accordance with the
Accomplishment Instruction of Boeing Alert
Service Bulletin 777-54A0016, dated January
25, 2001; or with Revision 1, dated July 10,
2003; it is observed that high-temperature
sealant has already been properly applied to
each of the designated areas in the strut aft
dry bay, no further action is required.

(2) If, upon opening the strut aft fairing
forward access panels in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 777-54A0016, dated January
25, 2001; or with Revision 1, dated July 10,
2003; it is observed that high-temperature
sealant has been improperly applied to any
of the designated areas in the strut aft dry
bays, re-apply the sealant in each such area
in accordance with either of the service
bulletins.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 1: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(e) The actions shall be done in accordance
with Boeing Alert Service Bulletin 777—
54A0016, dated January 25, 2001; or Boeing
Service Bulletin 777-54A0016, Revision 1,
dated July 10, 2003. This incorporation by
reference was approved by the Director of the
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Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle, Washington
98124-2207. Copies may be inspected at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Effective Date

(f) This amendment becomes effective on
January 22, 2004.

Issued in Renton, Washington, on
December 5, 2003.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03—-31061 Filed 12—17-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-78—AD; Amendment
39-13386; AD 2003-25-03]

RIN 2120-AA64
Airworthiness Directives; Bombardier

Model DHC-8-400, —401, and —402
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Bombardier Model
DHC-8-400, —401, and —402 airplanes,
that requires a one-time inspection of
the forward engine mount assemblies on
the left and right engine nacelles for
installation of pre-production engine
mount assemblies, and follow-on
corrective actions if necessary. This
action is necessary to prevent failure of
the forward engine mount, which could
result in reduced structural integrity of
the nacelle and engine support
structure. This action is intended to
address the identified unsafe condition.

DATES: Effective January 22, 2004.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 22,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Bombardier, Inc., Bombardier
Regional Aircraft Division, 123 Garratt
Boulevard, Downsview, Ontario M3K
1Y5, Canada. This information may be
examined at the Federal Aviation

Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, New York
Aircraft Certification Office, 10 Fifth
Street, Third Floor, Valley Stream, New
York; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Douglas G. Wagner, Aerospace Engineer,
Systems and Flight Test Branch, ANE—
172, FAA, New York Aircraft
Certification Office, 10 Fifth Street,
Third Floor, Valley Stream, New York
11581; telephone (516) 256—-7506; fax
(516) 568—2716.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Bombardier
Model DHC-8-400, —401, and —402
airplanes was published in the Federal
Register on October 9, 2003 (68 FR
58287). That action proposed to require
a one-time inspection of the forward
engine mount assemblies on the left and
right engine nacelles for installation of
pre-production engine mount
assemblies, and follow-on corrective
actions if necessary.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

We estimate that 11 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 2 work hours
per airplane to accomplish the required
inspection, and that the average labor
rate is $65 per work hour. Based on
these figures, the cost impact of the AD
on U.S. operators is estimated to be
$1,430, or $130 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time

required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

» Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2003-25-03 Bombardier, Inc. (Formerly de
Havilland, Inc.): Amendment 39-13386.
Docket 2002-NM-78-AD.

Applicability: Model DHC-8-400, —401,
and —402 airplanes; serial numbers 4005,
4006, 4008 through 4016 inclusive, 4018
through 4051 inclusive, and 4053;
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the forward engine
mount, which could result in reduced
structural integrity of the nacelle and engine
support structure, accomplish the following:
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Inspection

(a) Within 100 flight cycles after the
effective date of this AD: Do a general visual
inspection of the forward engine mount
assemblies on the left and right engine
nacelles for installation of pre-production
assemblies (determine the part number and
configuration for each assembly), per the
Accomplishment Instructions of Bombardier
Alert Service Bulletin A84-71-06, Revision
“A,” dated December 5, 2001. If no pre-
production engine mount assembly is
installed, no further action is required by this
AD.

Note 1: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made from within
touching distance unless otherwise specified.
A mirror may be necessary to enhance visual
access to all exposed surfaces in the
inspection area. This level of inspection is
made under normally available lighting
conditions such as daylight, hangar lighting,
flashlight, or droplight and may require
removal or opening of access panels or doors.
Stands, ladders, or platforms may be required
to gain proximity to the area being checked.”

Follow-on Corrective Actions

(b) If any pre-production engine mount
assembly is installed, do all the applicable
follow-on corrective actions (including
repetitive detailed inspections for cracking,
and rework or replacement of the pre-
production engine mount assembly if
necessary), per all the actions specified in the
Accomplishment Instructions of Bombardier
Alert Service Bulletin A84-71-06, Revision
“A,” dated December 5, 2001, at the
applicable times specified in Paragraph .,
Part D., “Compliance,” of the service
bulletin. Any replacement due to cracking
must be done before further flight.

Note 2: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

Optional Terminating Action for Follow-on
Repetitive Inspections

(c) Installation of production engine mount
assemblies on all four forward engine mounts
ends the repetitive inspection requirements
of paragraph (b) of this AD.

Part Installation

(d) As of the effective date of this AD, no
person may install an engine mount assembly
having a pre-production configuration and/or
part number 96042—07 on any airplane,
unless the assembly has been reworked per
Part B of the Accomplishment Instructions of
Bombardier Alert Service Bulletin A84-71—
06, Revision ““A,” dated December 5, 2001.

Alternative Methods of Compliance

(e) In accordance with 14 CFR 39.19, the
Manager, New York Aircraft Certification
Office, FAA, is authorized to approve
alternative methods of compliance for this
AD.

Incorporation by Reference

(f) Unless otherwise provided in this AD,
the actions shall be done per Bombardier
Alert Service Bulletin A84—71-06, Revision
“A,” dated December 5, 2001. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
Bombardier, Inc., Bombardier Regional
Aircraft Division, 123 Garratt Boulevard,
Downsview, Ontario M3K 1Y5, Canada.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
FAA, New York Aircraft Certification Office,
10 Fifth Street, Third Floor, Valley Stream,
New York; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 3: The subject of this AD is addressed
in Canadian airworthiness directive CF—
2002-07, dated January 21, 2002.

Effective Date

(g) This amendment becomes effective on
January 22, 2004.

Issued in Renton, Washington, on
December 5, 2003.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03-31062 Filed 12—-17-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 882
[Docket No. 2002N-0370]

Neurological Devices; Classification of
Human Dura Mater

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is classifying
human dura mater intended to repair
defects in human dura mater into class
II (special controls). This action is being
taken to establish sufficient regulatory
control to provide reasonable assurance
of the safety and effectiveness of the
device. Elsewhere in this issue of the
Federal Register, FDA is announcing
the availability of a guidance document
entitled ““Class II Special Controls
Guidance Document: Human Dura

Mater” that will serve as the special
control for this device.

DATES: This rule is effective January 20,
2004.

FOR FURTHER INFORMATION CONTACT:
Charles N. Durfor, Center for Devices
and Radiological Health (HFZ—410),
Food and Drug Administration, 9200
Corporate Blvd., Rockville, MD 20850,
301-594-3090.

SUPPLEMENTARY INFORMATION:

I. Background

In the Federal Register of October 22,
2002 (67 FR 64835), FDA issued a
proposed rule to classify human dura
mater into class II based on new
information regarding this device and
the recommendation of the Neurological
Devices Panel. FDA identified the draft
guidance document entitled “Class II
Special Controls Guidance Document:
Human Dura Mater; Guidance for
Industry and FDA” as the proposed
special control capable of providing
reasonable assurance of the safety and
effectiveness of the device. The device
is intended to repair defects in human
dura mater. FDA invited interested
persons to comment on the proposed
rule by January 21, 2003. FDA received
one comment.

II. Summary of the Comment and FDA’s
Response

The comment did not express an
opinion on the proposed rule. It
informed FDA of new research in
transgenic mice which suggests that it
may be difficult to distinguish whether
a patient’s cause of death is related to
Creutzfeldt-Jakob Disease (CJD) or
variant CJD based on neuropathology.
FDA appreciates receipt of the
information but does not believe it
affects the classification of human dura
mater. The guidance document “Class II
Special Controls Guidance Document:
Human Dura Mater”” recommends
clinical and histopathological methods,
including next of kin interviews and full
brain autopsy, respectively, that are
intended to identify and defer potential
human dura mater donors who have
either CJD or variant CJD.

II1. FDA’s Conclusion

Based on a review of the available
information in the preamble to the
proposed rule and placed on file in
FDA'’s Division of Dockets Management
(HFA-305), Food and Drug
Administration, 5600 Fishers Lane, rm.
1061, Rockville, MD 20852, FDA
concludes that special controls, in
conjunction with general controls,
provide reasonable assurance of the
safety and effectiveness of this device.
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Elsewhere in this issue of the Federal
Register, FDA is announcing the
availability of the class II special
controls guidance document. Following
the effective date of this final
classification rule, any firm submitting
a premarket notification (510(k)) for
human dura mater will need to address
the issues covered in the class II special
control guidance. However, the firm
need only show that its device meets the
recommendations of the guidance or in
some other way provides equivalent
assurances of safety and effectiveness.

FDA is now codifying the
classification and the class II special
control guidance document for human
dura mater by adding § 882.5975 to the
device regulations in Title 21, Code of
Federal Regulations (21 CFR). For the
convenience of the reader, FDA is also
adding § 882.1(e) to inform the reader
where to find guidance documents
referenced in 21 CFR part 882.

As discussed in the preamble to the
proposed rule (67 FR 64835), FDA
intends to transfer the regulation of
human dura mater from the Center for
Devices and Radiological Health to the
Center for Biologics Evaluation and
Research. FDA expects this transfer will
take place upon the implementation of
human-cellular and tissue-based
product regulations, including
regulations addressing donor suitability,
good tissue practices, and registration
and listing. FDA has initiated
rulemaking proceedings involving these
products. (See 64 FR 52696, September
30, 1999; 66 FR 1507, January 8, 2001;
and 66 FR 5447, January 19, 2001.) In
the interim, FDA believes that
regulation of dura mater as a class II
device subject to general and special
controls provides a reasonable
assurance of its safety and effectiveness.

IV. Environmental Impact

The agency has determined under 21
CFR 25.34(b) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

V. Analysis of Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866
and the Regulatory Flexibility Act (5
U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Public
Law 104—4). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits

(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). The agency
believes that this rule is consistent with
the regulatory philosophy and
principles identified in the Executive
order. In addition, the final rule is not

a significant regulatory action as defined
by the Executive order and so is not
subject to review under the Executive
order.

FDA has also examined the impact of
the rule under the Regulatory Flexibility
Act. The purpose of this rule is to
change the classification of human dura
mater from an unclassified medical
device into a class II medical device
subject to special controls. As an
unclassified device, this device is
already subject to premarket notification
and the general labeling provisions of
the act. There are currently five to seven
manufacturers of human dura mater
medical devices. All of the firms meet
the Small Business Administration’s
definition of a small entity (fewer than
500 employees). FDA, however, believes
that manufacturers presently marketing
this device already conform with many
of the recommendations in the special
controls guidance document. New
manufacturers of human dura mater will
only need to submit 510(k)s, as the
statute now requires them to do, and
demonstrate that they meet the
recommendations of the guidance or in
some way provide equivalent
assurances of safety and effectiveness.
In addition, biocompatibility and
structural testing recommendations are
eliminated from the guidance, which
will decrease the premarket notification
costs for manufacturers introducing new
human dura mater devices into
commercial distribution. The agency,
therefore, certifies that this rule will not
have a significant economic impact on
a substantial number of small entities.
In addition, this rule will not impose
costs of $100 million or more on either
the private sector or State, local, and
tribal governments in the aggregate, and
therefore, a summary statement or
analysis under section 202(a) of the
Unfunded Mandates Reform Act of 1995
is not required.

VI. Federalism

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. FDA has
determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various

levels of government. Accordingly, the
agency has concluded that the rule does
not contain policies that have
federalism implications as defined in
the Executive order and, consequently,
a federalism summary impact statement
is not required.

VII. Paperwork Reduction Act of 1995

This final rule does not contain
information collection provisions that
are subject to review by the Office of
Management and Budget under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

List of Subjects in 21 CFR Part 882

Medical devices.

» Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 882 is
amended as follows:

PART 882—NEUROLOGICAL DEVICES

= 1. The authority citation for 21 CFR
part 882 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 371.

= 2. Section 882.1 is amended by adding
paragraph (e) to read as follows:

§882.1 Scope.

* * * * *

(e) Guidance documents referenced in
this part are available on the Internet at
http://www.fda.gov/cdrh/guidance.html.

= 3. Section 882.5975 is added to subpart
F to read as follows:

§882.5975 Human dura mater.

(a) Identification. Human dura mater
is human pachymeninx tissue intended
to repair defects in human dura mater.

(b) Classification. Class II (special
controls). The special control for this
device is the FDA guidance document
entitled “Class II Special Controls
Guidance Document: Human Dura
Mater.” See § 882.1(e) for the
availability of this guidance.

Dated: December 5, 2003.
Linda S. Kahan,

Deputy Director, Center for Devices and
Radiological Health.

[FR Doc. 03—31174 Filed 12—17-03; 8:45 am]
BILLING CODE 4160-01-S
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CT-057-7216e; A—1-FRL—7600-2]

Approval and Promulgation of
Implementation Plans; Connecticut;
Motor Vehicle Emissions Budgets for
2005 and 2007 using MOBILEG6.2 for the
Connecticut Portion of the New York-
Northern New Jersey-Long Island
Nonattainment Area and for 2007 for
the Greater Connecticut Nonattainment
Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The EPA is approving a
revision to the Connecticut State
Implementation Plan (SIP) for the
attainment and maintenance of the one-
hour National Ambient Air Quality
Standard (NAAQS) for ground level
ozone submitted by the State of
Connecticut. The intended effect of this
action is to approve Connecticut’s 2005
and 2007 motor vehicle emissions
budgets recalculated using MOBILEG.2
for the Connecticut portion of the New
York-Northern New Jersey-Long Island
nonattainment area and to approve
Connecticut’s 2007 motor vehicle
emissions budgets for the Greater
Connecticut nonattainment area also
recalculated using MOBILE6.2. This
action is being taken under the Clean
Air Act.

DATES: This direct final rule will be
effective February 17, 2004, unless EPA
receives adverse comments by January
20, 2004. If adverse comments are
received, EPA will publish a timely
withdrawal of the direct final rule in the
Federal Register informing the public
that the rule will not take effect.
ADDRESSES: Comments may be mailed to
David Conroy, Unit Manager, Air
Quality Planning, Office of Ecosystem
Protection (mail code CAQ), U.S.
Environmental Protection Agency, EPA
New England Regional Office, One
Congress Street, Suite 1100, Boston, MA
02114-2023. Comments may also be
submitted electronically, or through
hand delivery/courier, please follow the
detailed instructions described in part
(D(B)(1)({) through (iii) of the
Supplementary Information section.
FOR FURTHER INFORMATION CONTACT: Jeff
Butensky, Environmental Planner, Air
Quality Unit, U.S. Environmental
Protection Agency, EPA New England
Regional Office, One Congress Street,
Suite 1100 (CAQ), Boston, MA 02114—
2023, (617) 918-1665,
butensky.jeff@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. How Can I Get Copies of This
Document and Other Related
Information?

1. The Regional Office has established
an official public rulemaking file
available for inspection at the Regional
Office. EPA has established an official
public rulemaking file for this action
under CT-057-7216e. The official
public file consists of the documents
specifically referenced in this action,
any public comments received, and
other information related to this action.
Although a part of the official docket,
the public rulemaking file does not
include Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
The official public rulemaking file is the
collection of materials that is available
for public viewing at the Office of
Ecosystem Protection, U.S.
Environmental Protection Agency, EPA
New England Regional Office, One
Congress Street, Suite 1100, Boston,
MA. EPA requests that if at all possible,
you contact the contact listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30
excluding federal holidays.

2. Copies of the State submittal and
EPA’s technical support document are
also available for public inspection
during normal business hours, by
appointment at the State Air Agency.
Bureau of Air Management, Department
of Environmental Protection, State
Office Building, 79 Elm Street, Hartford,
CT 06106—-1630.

3. Electronic Access. You may access
this Federal Register document
electronically through the
Regulation.gov Web site located at http:/
/www.regulations.gov where you can
find, review, and submit comments on
Federal rules that have been published
in the Federal Register, the
government’s legal newspaper, and are
open for comment.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing at the EPA Regional Office, as
EPA receives them and without change,
unless the comment contains
copyrighted material, CBI, or other
information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the

version of the comment that is placed in
the official public rulemaking file. The
entire printed comment, including the
copyrighted material, will be available
at the Regional Office for public
inspection.

B. How and To Whom Do I Submit
Comments?

You may submit comments
electronically, by mail, or through hand
delivery/courier. To ensure proper
receipt by EPA, identify the appropriate
rulemaking identification number by
including the text ‘“Public comment on
proposed rulemaking CT-057-7216d”
in the subject line on the first page of
your comment. Please ensure that your
comments are submitted within the
specified comment period. Comments
received after the close of the comment
period will be marked “late.” EPA is not
required to consider these late
comments.

1. Electronically. If you submit an
electronic comment as prescribed
below, EPA recommends that you
include your name, mailing address,
and an e-mail address or other contact
information in the body of your
comment. Also include this contact
information on the outside of any disk
or CD ROM you submit, and in any
cover letter accompanying the disk or
CD ROM. This ensures that you can be
identified as the submitter of the
comment and allows EPA to contact you
in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit your comment, and any
identifying or contact information
provided in the body of a comment will
be included as part of the comment that
is placed in the official public docket,
and made available in EPA’s electronic
public docket. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

i. E-mail. Comments may be sent by
electronic mail (e-mail) to
conroy.david@epa.gov please including
the text “Public comment on proposed
rulemaking CT-057-7216d” in the
subject line. EPA’s e-mail system is not
an ‘“‘anonymous access’’ system. If you
send an e-mail comment directly
without going through Regulations.gov,
EPA’s e-mail system automatically
captures your e-mail address. E-mail
addresses that are automatically
captured by EPA’s e-mail system are
included as part of the comment that is
placed in the official public docket, and
made available in EPA’s electronic
public docket.
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ii. Regulation.gov. Your use of
Regulation.gov is an alternative method
of submitting electronic comments to
EPA. Go directly to Regulations.gov at
http://www.regulations.gov, then click
on the button “TO SEARCH FOR
REGULATIONS CLICK HERE,” and
select Environmental Protection Agency
as Agency name to search on. The list
of current EPA actions available for
comment will be listed. Please follow
the online instructions for submitting
comments. The system is an
“anonymous access’’ system, which
means EPA will not know your identity,
e-mail address, or other contact
information unless you provide it in the
body of your comment.

iii. Disk or CD ROM. You may submit
comments on a disk or CD ROM that
you mail to the mailing address
identified in section 2, directly below.
These electronic submissions will be
accepted in WordPerfect, Word or ASCII
file format. Avoid the use of special
characters and any form of encryption.

2. By Mail. Send your comments to:
David Conroy, Unit Manager, Air
Quality Planning, Office of Ecosystem
Protection (mail code CAQ), U.S.
Environmental Protection Agency, EPA
New England Regional Office, One
Congress Street, Suite 1100, Boston, MA
02114-2023. Please include the text
“Public comment on proposed
rulemaking CT-057-7216d” in the
subject line on the first page of your
comment.

3. By Hand Delivery or Courier.
Deliver your comments to: David
Conroy, Unit Manager, Air Quality
Planning, Office of Ecosystem
Protection, U.S. Environmental
Protection Agency, EPA New England
Regional Office, One Congress Street,
11th floor, (CAQ), Boston, MA 02114—
2023. Such deliveries are only accepted
during the Regional Office’s normal
hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30
excluding federal Holidays.

C. How Should I Submit CBI to the
Agency?

Do not submit information that you
consider to be CBI electronically to EPA.
You may claim information that you
submit to EPA as CBI by marking any
part or all of that information as CBI (if
you submit CBI on disk or CD ROM,
mark the outside of the disk or CD ROM
as CBI and then identify electronically
within the disk or CD ROM the specific
information that is CBI). Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

In addition to one complete version of
the comment that includes any
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the official
public regional rulemaking file. If you
submit the copy that does not contain
CBI on disk or CD ROM, mark the
outside of the disk or CD ROM clearly
that it does not contain CBI. Information
not marked as CBI will be included in
the public file and available for public
inspection without prior notice. If you
have any questions about CBI or the
procedures for claiming CBI, please
consult the person identified in the FOR
FURTHER INFORMATION CONTACT section.

II. Rulemaking Information

On June 17, 2003, the Connecticut
Department of Environmental Protection
(CTDEP) submitted an amendment to
the Connecticut State Implementation
Plan (SIP) containing 2005 and 2007
motor vehicle emissions budgets
recalculated using the MOBILE6.2
model for the Connecticut portion of the
New York-Northern New Jersey-Long
Island nonattainment area and 2007
motor vehicle emissions budgets for the
Greater Connecticut nonattainment area.
This SIP revision fulfills the
commitment made by the CTDEP in its
February 8, 2000 SIP submittal to revise
the transportation conformity budgets
using EPA’s MOBILE6 emissions
model.? In addition, this SIP revision
demonstrates that the new levels of
motor vehicle emissions calculated
using MOBILEG6.2 continue to support
achievement of the rate of progress
requirements and projected attainment
of the one-hour ozone NAAQS for the
Connecticut portion of the New York-
Northern New Jersey-Long Island
nonattainment area and the Greater
Connecticut nonattainment area.
Connecticut held a public hearing on its
proposed SIP revision on May 27, 2003.
Today’s action approves these budgets.

Organization of this document. The
following outline is provided to aid in
locating information in this preamble.

A. Background

B. What is MOBILE6.2?

C. Are the revised budgets using
MOBILES6.2 consistent with Connecticut’s
one-hour attainment demonstration?

D. Are Connecticut’s motor vehicle
emissions budgets approvable?

1Document titled “Addenda to the Ozone
Attainment Demonstrations for the Southwest
Connecticut Severe Ozone Nonattainment Area and
Greater Connecticut Serious Ozone Nonattainment
Area,” February 8, 2000.

A. Background

The entire State of Connecticut is
designated as nonattainment for the
one-hour ozone NAAQS. Southwest
Connecticut (i.e., all of Fairfield County
except the town of Shelton, plus the
Litchfield County towns of Bridgewater
and New Milford) is part of the New
York-Northern New Jersey-Long Island
severe ozone nonattainment area, and
the remainder of Connecticut is the
Greater Connecticut serious ozone
nonattainment area. The CTDEP
submitted attainment demonstrations
for both the Southwest Connecticut and
Greater Connecticut ozone
nonattainment areas on September 16,
1998, and EPA published proposed
rulemakings on CTDEP’s attainment
demonstrations on December 16, 1999.
64 FR at 70332—-70364 (December 16,
1999).

EPA’s December 16, 1999 proposal to
approve the attainment demonstration
for the Greater Connecticut area was
contingent upon several issues. The
issues relevant to this action were the
submittal of an adequate motor vehicle
emissions budget that was consistent
with attainment and a commitment to
revise the motor vehicle emissions
budget within one year after official
release of EPA’s MOBILE6 emissions
model. The CTDEP submitted the
required motor vehicle emissions
budgets (calculated using EPA’s
MOBILE5b emissions model) for Greater
Connecticut on February 8, 2000. The
motor vehicle budgets submitted for
Greater Connecticut on February 8, 2000
were calculated using then-current EPA
guidance. This guidance is articulated
in two memoranda which detail how
states should incorporate the benefits of
the federal motor vehicle Tier 2
standard into their SIPs, “Guidance on
Motor Vehicle Emissions Budgets in
one-hour Ozone Attainment
Demonstrations,” issued November 3,
1999, and ““One-hour Ozone Attainment
Demonstrations and Tier2/Sulfur
Rulemaking,” issued November 8, 1999.
In addition, states that have attainment
demonstrations that include interim
MOBILE5b-based estimates of the
federal motor vehicle Tier 2 standards
are required to submit motor vehicle
emissions budgets using the EPA’s April
2000 MOBILES5 guidance, “MOBILE5
Information Sheet #8: Tier 2 Benefits
Using MOBILE5.”2 EPA granted full
approval to the Greater Connecticut

2The final rule on Tier 2 Motor Vehicle
Emissions Standards and Gasoline Sulfur Control
Requirements (“Tier 2 standards”) for passenger
cars, light trucks, and larger passenger vehicles was
published on February 10, 2000 (65 FR 6698).
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attainment demonstration on January 3,
2001 (66 FR 633).

For the Connecticut portion of the
New York-Northern New Jersey-Long
Island nonattainment area, EPA’s
December 16, 1999 rulemaking
proposed to conditionally approve the
ozone attainment SIP for the
nonattainment area, and in the
alternative, to disapprove the SIP if the
specified conditions were not satisfied.
The only condition of importance to
today’s action is the submittal of
adequate MOBILE5b 2007 motor vehicle
emissions budgets that are consistent
with attainment, and a commitment to
revise the 2007 motor vehicle emissions
budgets within one year after official
release of EPA’s MOBILE6 emissions
model. In the February 8, 2000
submittal, the CTDEP submitted revised
2007 motor vehicle emissions budgets
(determined with MOBILE5b), which
EPA found adequate on June 16, 2000
(65 FR 37778-37779). Connecticut also
committed to revise its motor vehicle
emissions budgets within one year after
release of MOBILE®.3 In addition, the
CTDEP incorporated the federal motor
vehicle Tier 2 standards program into
the SIP and provided the necessary SIP
commitments as part of revisions
submitted to EPA in February 2000 and
October 2001,% respectively. As a result
of this submittal and the resolution of
other issues on the attainment
demonstration, EPA granted full
approval of Connecticut’s one-hour
ozone attainment demonstrations on
December 11, 2001 for the Connecticut
portion of the New York-Northern New
Jersey-Long Island nonattainment area
(66 FR 63921).

The SIP being approved today
satisfies CTDEP’s commitments to revise
motor vehicle emissions budgets within
one year after EPA’s release of the
MOBILE6 motor vehicle emissions
model. EPA published the release of the
MOBILE6 model in the Federal Register
on January 29, 2002 (67 FR 4254),
beginning the one-year time line for
submitting revised budgets. Thus, the
effective date of that Federal Register
notice constituted the start of the one-

3The Connecticut commitment for submitting
MOBILE6 budgets within one year after is codified
at 40 CFR 52.377(b) for the Greater Connecticut area
and 40 CFR 52.377(c) for the Southwest
Connecticut area.

4MOBILES5b inputs and estimates are from the
previously approved SIP submittals “Addenda to
the Ozone Attainment Demonstrations for the
Southwest Connecticut Severe Ozone
Nonattainment Area and Greater Connecticut
Serious Ozone Nonattainment Area” (submitted to
EPA on February 8, 2000) and “Updates to the
Ozone Attainment Demonstration for the Southwest
Connecticut Severe Ozone Nonattainment Area
(submitted to EPA in October 2001).

year time period for which Connecticut
was required to revise its one-hour
ozone attainment demonstration SIP
using the MOBILE6 model. Therefore,
Connecticut was required to submit this
SIP revision to EPA by January 29, 2003.
EPA subsequently released updated
versions of the model, and the latest
model update, MOBILE6.2, was used to
prepare this SIP revision.

Although not required by EPA,
CTDERP is electing to replace the existing
2005 MOBILE5b budgets for
Connecticut portion of the New York-
Northern New Jersey-Long Island
nonattainment area with MOBILE6.2
budgets. There are no applicable budget
requirements for 2005 for Greater
Connecticut, but the State previously
had 2005 budgets approved by EPA for
the Connecticut portion of the New
York-Northern New Jersey-Long Island
nonattainment area (66 FR 63921).
Connecticut is only required to submit
new 2007 budgets using the MOBILE6.2
model for the attainment year of 2007.
Therefore, EPA’s adequacy
determination will only be for the
revised attainment year budgets for 2007
for both the Connecticut portion of the
New York-Northern New Jersey-Long
Island nonattainment area and the
Greater Connecticut nonattainment area
and not for the revised reasonable
further progress (2005) budgets for the
Connecticut portion of the New York-
Northern New Jersey-Long Island
nonattainment area. This is consistent
with EPA’s approval of the previous
MOBILES5 budgets which limited the
adequacy process to only the revised
attainment year budgets, or 2007 for
both nonattainment areas in
Connecticut. EPA has notified the
public of Connecticut’s SIP revision
containing 2007 motor vehicle
emissions budgets recalculated using
the MOBILE6.2 model for the
Connecticut portion of the New York-
Northern New Jersey-Long Island ozone
nonattainment area and for the Greater
Connecticut ozone nonattainment area
on EPA’s Office of Transportation and
Air Quality Web site “SIP Submissions
Currently Under EPA Adequacy
Review” located at http://www.epa.gov/
otaq/transp/conform/currsips.htm. The
thirty-day public comment period
associated with the adequacy review
process started Friday, December 5,
2003.

B. What is MOBILE6.2?

MOBILES6.2 is an EPA emissions
factor model for estimating pollution
from on-road motor vehicles in states
outside of California. MOBILE6.2
calculates emissions of volatile organic
compounds (VOCs), nitrogen oxides

(NOx) and carbon monoxide (CO) from
passenger cars, motorcycles, buses, and
light-duty and heavy-duty trucks. The
model accounts for the emission
impacts of factors such as changes in
vehicle emission standards, changes in
vehicle populations and activity,
variations in temperature, humidity,
fuel type, vehicle type and age
distribution, and air quality programs
such as inspection and maintenance,
and many other variables. Although
some minor updates were made in 1996
with the release of MOBILESD,
MOBILES6.2 is the first major revision to
MOBILE since MOBILE5a was released
in 1993.

In developing mobile source emission
estimates, states rely on estimates of
daily vehicle miles traveled (VMT)
using travel demand forecasting models
which use variables such as population,
housing, land use, and other relevant
planning data. Resulting VMT, speed
data, vehicle age distribution, speed
data, road types, vehicle type data, and
other data are then entered into the
MOBILE6.2 model to develop on-road
vehicle emission factors. More
information on Connecticut’s travel
demand modeling is contained in the
state’s June 17, 2003 SIP submittal.

Transportation conformity is required
under section 176(c) of the Clean Air
Act. The purpose of transportation
conformity is to ensure that federally
supported highway and transit project
activities are consistent with (“‘conform
to”) the purpose of a SIP. Conformity to
the purpose of the SIP means that
transportation activities will not cause
new air quality violations, worsen
existing violations, or delay timely
attainment of the NAAQS. EPA’s
transportation conformity rule
establishes the criteria and procedures
for determining whether transportation
activities conform to the state air quality
plan. 40 CFR part 51, subpart W and
part 93. The purpose of the MOBILE6.2
transportation conformity budgets being
proposed for approval today is to cap
the emissions resulting from
Connecticut’s statewide transportation
improvement program (STIP) in the
effort to reduce emissions and achieve
the NAAQS for ground level ozone. The
modeling conducted as part of the STIP
must show that emissions are below
these emissions budgets. This process is
known as a “conformity determination.”

C. Are the Revised Budgets Using
MOBILE6.2 Consistent With
Connecticut’s One-Hour Attainment
Demonstration?

In using MOBILES.2 to calculate the
revised budgets, states must consider
whether these calculations continue to
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support attainment of the NAAQS for
ozone. EPA has articulated its policy
regarding the use of MOBILE6.2 in SIP
development in its “Policy Guidance on
the Use of MOBILES.2 for SIP
Development and Transportation
Conformity” 5 and “Clarification of
Policy Guidance for MOBILE6.2 in Mid-
course Review Areas.”  Consistent with
this policy guidance, Connecticut
submitted a relative reduction
comparison to show that its one-hour
ozone attainment demonstration SIP
continues to demonstrate attainment
when applying the new MOBILES6.2
budgets.

In developing the EPA approved one-
hour ozone attainment demonstrations,
Connecticut relied on a “weight-of-
evidence” approach that examined
photochemical grid modeling results,
emission projections, and air quality
data. As part of Connecticut’s one-hour
attainment demonstration, the level of
additional emission reductions needed
for attainment was determined by
applying a relative emission reduction
technique.” This relied on measured air
quality data and emission estimates

from 1999, along with previous
photochemical grid modeling with 2007
emission estimates, to determine
whether additional emission reductions
were necessary to provide for a
projection of attainment for Connecticut
in 2007. EPA concluded that attainment
could be demonstrated if emission
reductions expected from the federal
motor vehicle Tier 2 program were
incorporated into the SIP, and
Connecticut subsequently incorporated
this program into the SIP as part of
revisions submitted to EPA in February
2000 and October 2001, respectively.8

CTDEP used a similar approach to
determine if the 2007 MOBILES.2
emission projections remain consistent
with the approved attainment plans.
CTDEP analyzed 1999 through 2007 to
compare the relative emission
reductions projected by MOBILES.2 to
those projected by MOBILES5b to
determine if the relative reductions
estimated over the 1999-2007 period
with MOBILES6.2 equal or exceed those
estimates using MOBILE5b.

MOBILES®.2 generally calculates
higher emission factors than MOBILE5b

between the base year and the
attainment year, or 1999 and 2007 for
the budgets that are being approved
today. As can be seen in table 1, for the
Connecticut portion of the New York-
Northern New Jersey-Long Island
nonattainment area, MOBILE6.2
reductions are greater than MOBILE5b
for emissions of total precursors (39.7
tons per summer day (tpd) versus 26.6
tpd), VOC (18.3 tpd versus 7.9 tpd), and
NOx (21.4 tpd versus 18.7 tpd). In
addition, the rate of emission reductions
between the base year of 1999 and
attainment year of 2007 is also greater
with MOBILE6.2 than MOBILE5b for
total precursor emissions (46.3% versus
44.3%) and VOC emissions (52.7%
versus 44.9%); but slightly lower for
NOx emissions (41.9% versus 44.1%).
Therefore, MOBILE6.2 provides an
“excess” rate of VOC reductions that is
7.9% above what MOBILE5b provided
in the approved attainment SIP. In
addition, MOBILES6.2 provides a 2.2%
smaller rate of NOx reductions
compared to the MOBILE5b emissions
included in the approved attainment
SIP.

TABLE 1.—COMPARISON OF MOBILES5B AND MOBILEG.2 EMISSION ESTIMATES: 1999-2007

Connecticut portion of the New
York-Northern New Jersey-Long Greater Connecticut
Island nonattainment area

VOC + NOx vOoC NOx VOC + NOx vOC NOx
MOBILESD: 1999 (£Pd) .eveeiveieiieiiieeiee et siee st steestee e e saeesnee e 60.0 17.6 42.4 191.7 52.3 1394
MOBILES5b: 2007 (tpd) ... 334 9.7 23.7 109.6 30.0 79.6
M5b Reduction (tpd) ...... 26.6 7.9 18.7 82.1 22.3 59.8
MBD % REAUCTION ..ottt 443% | 44.9% | 44.1% 42.8% | 42.6% | 42.9%
MOBILEBG.2: 1999 (fP) ...eiivtieiieiiiieiiie e siie et tee sttt ee e s 85.8 34.7 51.1 272.2 107.3 164.9
MOBILE6.2: 2007 (tpd) .. 46.1 16.4 29.7 150.3 51.9 98.4
M6.2 Reduction (tpd) ..... 39.7 18.3 21.4 121.9 55.4 66.5
MB.2 % REAUCHION ...ttt 46.3% | 52.7% | 41.9% 44.8% | 51.6% | 40.3%
Difference in % Reductions (M6.2— M5bD) .......ccccoeiiiiiiiiieiieceeieee 1.9% 7.9% | —2.2% 2.0% 9.0% | —2.6%
“Excess” Reductions with MOBILEG6.2 (after VOC for NOx substitution

at 0.83 to 0.61 ratio established by EPA method) ..........ccccooiieeninnenne NA 4.9% 0.0% NA 5.5% 0.0%

To demonstrate the net beneficial
effect on ozone of the combined 7.9%
“excess’” VOC reductions and the 2.2%
NOx ‘“deficit,” CTDEP applied the
emission reduction factors previously
approved by EPA to determine the
amount of additional reductions needed
in Connecticut to ensure attainment of
the ozone standard. See Addenda to the

5Memorandum, ‘Policy Guidance on the Use of
MOBILES6.2 for SIP Development and
Transportation Conformity,” issued January 18,
2002.

6 Memorandum, ‘“Clarification of Policy Guidance
for MOBILE6.2 SIPs in Mid-course Review Areas,”
issued February 12, 2003.

766 FR 63921-63938 (December 11, 2001) for the
New York-Northern New Jersey-Long Island
nonattainment area; 66 FR 634—663 (January 3,
2001) for the Greater Connecticut area.

Ozone Attainment Demonstrations for
the Southwest Connecticut Severe
Ozone Nonattainment Area and Greater
Connecticut Serious Ozone
Nonattainment Area, section 3.B. at 4—

7 (January 14, 2000). This method
determined that emission reductions of
0.83% VOC and 0.61% NOx resulted in
an ozone air quality improvement of one

8 MOBILES5b inputs and estimates are from the
previously approved SIP submittals “Addenda to
the Ozone Attainment Demonstrations for the
Southwest Connecticut Severe Ozone
Nonattainment Area and Greater Connecticut
Serious Ozone Nonattainment Area’ (submitted to
EPA on February 8, 2000) and “Updates to the
Ozone Attainment Demonstration for the Southwest
Connecticut Severe Ozone Nonattainment Area
(submitted to EPA in October 2001). MOBILE6.2

ppb in the New York City modeling
domain. Scaling these “normalized”
values, the 2.2% MOBILE6.2 NOx
deficit described above can be offset by
3.0% (i.e., (0.83/0.61) x 2.2% = 3.0%
with rounding) of the 7.9% MOBILES6.2
VOC “‘excess.” @ This substitution
results in a final MOBILE6.2 VOC
“excess’’ reduction of 4.9% (with a net

estimates were determined as described in the
current SIP revision.

9Note that Connecticut’s submittal indicates that
the required “offset” for the level of NOx reduction
from the MOBILE6 model is 3.1%, not 3.0%. EPA
has re-run these calculations, and we believe that
the correct number is 3.0%. In either case, it is clear
that the level of VOC reduction projected by the
MOBILE6 model more than compensates for the
“deficit” in NOx reductions.
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zero balance of NOx), relative to the
MOBILE5b emissions included in the
approved attainment SIP. Similar
calculations are summarized in Table 1
for the Greater Connecticut
nonattainment area.

The methodology used in these
calculations differs from the
methodology provided in EPA
guidance,'© but Connecticut has
provided evidence that these budgets
continue to support attainment of the
ozone NAAQS by 2007 in both
nonattainment areas. First, to assess the
relative level of reduction under the
MOBILE5 model compared with the
MOBILE6 model, Connecticut compared
mobile source emission reductions from
1999 to 2007, the attainment year for
these areas. EPA’s guidance, however,
recommends comparing reductions from
the base year of the attainment
demonstration with the attainment year.
For most purposes, the base year for the
attainment demonstrations in
Connecticut was 1990. Nevertheless,
Connecticut believes that it makes more
sense to start the comparison with 1999
levels, because that was the year
Connecticut assembled its attainment
demonstration for EPA using a weight of
evidence assessment of various
emissions and air quality trends. Much
of the data used in that weight of
evidence assessment came from the late
1990’s and made projections of
attainment in 2007 by assessing how
past trends in that data would likely
proceed from 1999 forward. See e.g. the
discussion of the Regional Design Value
Rollback Analysis for the Connecticut
Nonattainment Areas (64 FR at 70341—
70342 (Greater Connecticut) and at
70359 (Southwest Connecticut)
(December 16, 1999)). Connecticut and
EPA effectively used 1999 as a base year
for several purposes when constructing
the weight of evidence analysis
supporting our approval of the state’s
attainment demonstration. Therefore,
Connecticut used 1999 as the starting
point for assessing whether the relative
level of reductions in mobile emissions
projected using MOBILES still supports
its attainment demonstration, since a
critical step in that demonstration relied
on projections from 1999 to 2007.

10 Two Memoranda: “Policy Guidance on the Use
of MOBILES.2 for SIP development and
Transportation Conformity,” issued January 18,
2002, and “Clarification of Policy Guidance for
MOBILES6.2 SIPs in Mid-course Review Areas,”
issued February 12, 2003.

Second, Connecticut used the factors
described above to compare and offset
the “deficit” in NOx reductions with
“excess” VOC reductions. EPA’s
guidance does not directly address the
situation where the overall level of
ozone precursor reductions appears to
support the weight of evidence analysis
underlying the attainment
demonstration but there is a slight
shortfall in the level of reduction for one
pollutant. Connecticut has looked to an
analogous exercise the State and EPA
undertook to calculate how to balance
between NOx and VOC reductions when
calculating emission reduction
shortfalls in ozone nonattainment areas.
EPA believes the State’s use of these
factors is a reasonable extension of that
methodology, since the goal of both
exercises is to compare the relative
benefit in reducing ozone that results
from reductions in either VOC or NOx.

Application of this methodology
provides evidence that MOBILES6.2
projects a net reduction in total ozone
precursor emissions between the 1999
base year and the 2007 attainment year
that are at least equivalent to the level
of reduction Connecticut relied on for
its attainment demonstration using
MOBILES5. These excess emission
reductions determined with MOBILE6.2
reaffirm that the transportation budgets
developed with MOBILE6.2 are
consistent with Connecticut’s
previously approved attainment
demonstrations.

In addition to the evaluation of on-
road mobile source emissions, CTDEP
also reevaluated the effects on the
attainment plan of recent changes to
2007 growth projections for other
emission source categories (i.e., point,
area, and non-road mobile sources). The
Connecticut Department of Labor’s
updated total employment projections
for the manufacturing sector are actually
lower than previous projections by
almost five percent. In addition,
population projections were also
updated. When updated employment
growth and population forecasts are
incorporated into emission
calculations,? overall ozone precursor

11 Calculations with updated CTDOL employment
projections, U.S. Census Bureau were carried out
using the procedures documented in Connecticut’s
Post-1999 Rate-of-Progress Plan. See section 3.2 and
appendix F of “Ozone Reduction Strategy for the
Southwest Connecticut Portion of the New York-
New Jersey-Connecticut Severe Nonattainment
Area: Post-1999 Rate-of-Progress Plan”’; CTDEP;

emission projections for 2007 are
slightly lower than those included in
the previously approved attainment
plan. These lower emission projections
further support the attainment plan’s
conclusion that emission reductions
included in the SIP are on target to
achieve one-hour ozone attainment by
2007 in both the Connecticut portion of
the New York-Northern New Jersey-
Long Island nonattainment area and the
Greater Connecticut area.

Connecticut must submit a mid-
course review of its attainment
demonstration by December 31, 2004 to
ensure that the state remains on track to
attain by 2007. During that mid-course
review, EPA can reconfirm that these
mobile budgets continue to support
Connecticut’s attainment
demonstration.

Lastly, to further support the approval
of Connecticut’s mobile source budgets,
EPA supplemented Connecticut’s
analysis with an analysis of its own
based on information provided by the
CTDEP. For the entire state, we
compared the relative reduction, by
percentage, between the 1990 and 2007
inventories generated using the two
different versions of the models to
ensure that the approved 1-hour ozone
attainment demonstrations for
Connecticut will continue to
demonstrate attainment by 2007. The
methodology for this relative reduction
comparison consists of comparing the
revised MOBILE6 baseline and
attainment case inventories, by
pollutant, with the previously approved
MOBILES5 inventory totals for the State
of Connecticut to determine if
attainment can still be predicted by the
attainment date.

Table 2 below contrasts Connecticut’s
revised MOBILE6-based motor vehicle
emissions inventories with the
previously approved MOBILE5-based
inventories for the two Connecticut
nonattainment areas, by pollutant,
expressed in units of tons per summer
day (tpd). These revised inventories
were developed using the latest
available information including vehicle
registration data, traffic data, vehicle
miles traveled, and growth assumptions.
Non-road emissions were calculated
using the latest version of EPA’s non-
road model.

September 2001. See: http://www.dep.state.ct.us/
air2/siprac/2001/pst99tsd.pdf.
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TABLE 2.—COMPARISON OF CONNECTICUT'S MOBILE5 AND REVISED MOBILE6-BASED EMISSIONS INVENTORIES

1990 2007 1990 2007
State of Connecticut voc | voc | Percent | o, | No, | Percent
(tpd) (tpd) (tpd) (tpd)
MOBILESb-based emissions INVENLOIY ........ccccuvieiiieieniiee e 536.3 3111 41.99 463.6 297.2 35.88
MOBILE6.2-based revised emissions iNVENLOTY .........ccccocviriiieiieiiiieniienienns 587.3 341.8 41.80 452.3 285.7 36.82
Difference in % Reductions (M6.2—M5D) ........c.coiiiiiiiiiiiiiieeiieeieeesieens | e | eeeeiieeens —0.18 | oo | e 0.94
“Excess” Reductions with MOBILE6.2 (after NOx for VOC substitution at
0.61 t0 0.83 FALI0O) ..vevveeririierisiieie et | enreneennes | eenreneens 0.0 | oo | e 0.81

This relative reduction comparison
shows that the reduction in NOx
emissions, on a percentage basis, is
greater in the revised MOBILE6-based
inventories than in the previously
approved MOBILE5 inventories. For
VOC emissions, the relative reduction in
the revised MOBILE6-based inventories
is slightly less than in the previously
approved MOBILES5 inventories.
However, the “deficit” in VOC
reductions is more than offset with the
“excess’” in NOx reductions when the
technique that Connecticut DEP used in

its analysis is performed. This analysis
satisfies the conditions outlined in
EPA’s MOBILES6 Policy guidance, and
demonstrates that the new levels of
motor vehicle emissions calculated
using MOBILE6 continue to support
achievement of the projected attainment
of the 1-Hour Ozone NAAQS by the
attainment date of 2007 for Connecticut
ozone nonattainment areas.

D. Are Connecticut’s Motor Vehicle
Emissions Budgets Approvable?

Table 3 contains Connecticut’s
revised budgets that EPA is approving

today. These budgets were developed
using the latest planning assumptions,
including 2000 vehicle registration data,
VMT, speeds, fleet mix, and SIP control
measures. For the Connecticut portion
of the New York-Northern New Jersey-
Long Island nonattainment area, EPA is
approving budgets for 2005 and 2007,
and for the Greater Connecticut
nonattainment area EPA is approving
budgets for 2007.

TABLE 3.—MOBILEG6.2 TRANSPORTATION CONFORMITY BUDGETS

Connecticut portion of the
New York-Northern New
Jersey-Long Island non-

Greater Connecticut

Year attainment area
VOC NOx VOC NOx
(tons/day) (tons/day) (tons/day) (tons/day)
2005 ettt r et 195 36.8 NA NA
2007 ettt R R R R Rt bR Rt bbb n et n et 16.4 29.7 51.9 98.4

As stated in section IIA above, EPA
has posted an announcement on EPA’s
Office of Transportation and Air Quality
Web site http://www.epa.gov/otaq/
transp/conform/currsips.htm, initiating
the adequacy review process for the
MOBILES6.2 2007 attainment year
budgets for both areas in Connecticut in
accordance with EPA guidance.?2 The
2005 budgets for the Connecticut
portion of the New York-Northern New
Jersey-Long Island nonattainment area
must be approved before being used in
a conformity analysis and are not
subject to the adequacy process. The
2007 MOBILES6.2 attainment year
budgets may be used for conformity
determinations upon EPA’s
determination of “adequate,” as
described in EPA guidance 13 and

12 Memorandum, ‘‘Conformity Guidance on
Implementation of March 2, 1999 Conformity Court
Decision,” issued May 14, 1999. A copy of this
memorandum cab be found on EPA’s Web site at
www.epa.gov/otaq/transp/tranqconf.htm.

13Policy Guidance on the Use of MOBILES for
SIP Development and Transportation Conformity;

specified in EPA’s approvals of
Connecticut’s attainment
demonstrations.1#

Once the MOBILE6.2 2007 attainment
year motor vehicle emissions budgets
for the Connecticut portion of the New
York-Northern New Jersey-Long Island
are deemed adequate, transportation air
quality conformity analyses, prepared
with MOBILEG6.2, can be evaluated in
southwestern Connecticut using the SIP-
approved MOBILE5b 2005 and the
MOBILES.2 2007 budgets for the
emission budget tests.

The MOBILES6.2 budgets for 2005 and
2007 for the Connecticut portion of the
New York-Northern New Jersey-Long
Island nonattainment area and for 2007
for the Greater Connecticut

dated January 18, 2002; see http://www.epa.gov/
otaq/models/mobile6/mé6policy.pdf.

1466 FR 63921-63938; (December 11, 2001) (see
page 63923 for a discussion regarding the MOBILE6
conformity budget adequacy determination for the
Southwest Connecticut area); 66 FR 633-663
(January 3, 2001) (see page 635 for a discussion
regarding the MOBILE6 conformity budget
adequacy determination for the Greater Connecticut
area).

nonattainment area will be approved
effective 60 days from today. Once the
MOBILES6.2 budgets are approved, all
future transportation conformity
analyses in Connecticut will be required
to demonstrate conformity with the new
MOBILE6.2 budgets.

II1. Final Action

EPA is approving Connecticut’s
revision submitted on June 17, 2003
containing 2005 and 2007 motor vehicle
emissions budgets using MOBILE6.2 for
the Connecticut portion of the New
York-Northern New Jersey-Long Island
nonattainment area and 2007 budgets
for the Greater Connecticut
nonattainment area.

The EPA is publishing this action
without a prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should relevant adverse comments be



Federal Register/Vol. 68, No. 243/ Thursday, December 18, 2003 /Rules and Regulations

70443

filed. This rule will be effective
February 17, 2004 without further
notice unless the Agency receives
relevant adverse comments by January
20, 2004.

If the EPA receives such comments,
then EPA will publish a notice
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period on
the proposed rule. Only parties
interested in commenting on the
proposed rule should do so at this time.
If EPA receives no such comments, the
public is advised that this rule will be
effective on February 17, 2004 and EPA
will take no further action on the
proposed rule. Please note that if EPA
receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

IV. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
federal Government and Indian tribes,

as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the

appropriate circuit by February 17,
2004. Interested parties should
comment in response to the proposed
rule rather than petition for judicial
review, unless the objection arises after
the comment period allowed for in the
proposal. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: December 10, 2003.
Robert W. Varney,
Regional Administrator, EPA New England.

» Part 52 of chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

» 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart H—Connecticut

m 2. Section 52.377 is amended by
revising paragraphs (b), (c) and (d) to
read as follows:

§52.377 Control strategy: Ozone.
* * * * *

(b) Approval—Revisions to the State
Implementation Plan submitted by the
Connecticut Department of
Environmental Protection on September
16, 1998, February 8, 2000 and June 17,
2003. The revisions are for the purpose
of satisfying the attainment
demonstration requirements of section
182(c)(2)(A) of the Clean Air Act for the
Greater Connecticut serious ozone
nonattainment area. The revision
establishes an attainment date of
November 15, 2007 for the Greater
Connecticut serious ozone
nonattainment area. Connecticut
commits to conduct a mid-course
review to assess modeling and
monitoring progress achieved toward
the goal of attainment by 2007, and
submit the results to EPA by December
31, 2004. The June 17, 2003 revision
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establishes MOBILE6-based motor
vehicle emissions budgets for 2007 of
51.9 tons per day of volatile organic
compounds (VOC) and 98.4 tons per day
of nitrogen oxides (NOx) to be used in
transportation conformity in the Greater
Connecticut serious ozone
nonattainment area.

(c) Approval—Revisions to the State
Implementation Plan submitted by the
Connecticut Department of
Environmental Protection on October
15, 2001 and June 17, 2003. These
revisions are for the purpose of
satisfying the rate of progress
requirement of section 182 (c)(2)(B)
through 2007, and the contingency
measure requirements of section 182
(c)(9) of the Clean Air Act, for the
Connecticut portion of the NY-NJ-CT
severe ozone nonattainment area. The
October 15, 2001 revision establishes
motor vehicle emissions budgets for
2002 of 15.20 tons per day of VOC and
38.39 tons per day of NOx to be used
in transportation conformity in the
Connecticut portion of the NY-NJ-CT
severe ozone nonattainment area. The
June 17, 2003 revision establishes motor
vehicle emissions budgets for 2005 of
19.5 tons per day of VOC and 36.8 tons
per day of NOx to be used in
transportation conformity in the
Connecticut portion of the NY-NJ-CT
severe ozone nonattainment area.

(d) Approval—Revisions to the State
Implementation Plan submitted by the
Connecticut Department of
Environmental Protection on September
16, 1998, February 8, 2000, October 15,
2001 and June 17, 2003. The revisions
are for the purpose of satisfying the
attainment demonstration requirements
of section 182(c)(2)(A) of the Clean Air
Act for the Connecticut portion of the
NY-NJ-CT severe ozone nonattainment
area. The June 17, 2003 revision
establishes MOBILE6-based motor
vehicle emissions budgets for 2007 of
16.4 tons per day of VOC and 29.7 tons
per day of NOx to be used in
transportation conformity in the
Connecticut portion of the NY-NJ-CT
severe ozone nonattainment area.
Connecticut commits to adopt and
submit by October 31, 2001, additional
necessary regional control measures to
offset the emission reduction shortfall in
order to attain the one-hour ozone
standard by November 2007.
Connecticut commits to adopt and
submit by October 31, 2001, additional
necessary intrastate control measures to
offset the emission reduction shortfall in
order to attain the one-hour ozone
standard by November 2007.
Connecticut commits to adopt and
submit additional restrictions on VOC
emissions from mobile equipment and

repair operations; and requirements to
reduce VOC emissions from certain
consumer products. Connecticut also
commits to conduct a mid-course
review to assess modeling and
monitoring progress achieved toward
the goal of attainment by 2007, and
submit the results to EPA by December
31, 2004.

[FR Doc. 03-31234 Filed 12—-17-03; 8:45 am)|]
BILLING CODE 6560-50—P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

45 CFR Part 31

Tax Refund Offset

AGENCY: Department of Health and
Human Services.

ACTION: Final rule.

SUMMARY: The Department of Health and
Human Services (HHS) is amending its
tax refund offset regulation to reflect
amendments to 31 U.S.C. 3720A made
by tax refund offset provisions of the
Debt Collection Improvement Act of
1996 (DCIA). The amended regulation
changes the process by which HHS
certifies and refers past-due debt to the
Department of Treasury for tax refund
offset to satisfy debt owed to the HHS.

EFFECTIVE DATE: December 18, 2003.

FOR FURTHER INFORMATION CONTACT:
Katherine M. Drews, Associate General
Counsel, General Law Division, Office
of the General Counsel, Cohen Building,
Room 4760, Washington DC 20201,
202-619-0150.

SUPPLEMENTARY INFORMATION:
Background

This final rule implements the tax
refund offset provisions of the Debt
Collection Improvement Act of 1996
(DCIA), Pub. L. 104-134, 110 Stat.
1321-358, codified at 31 U.S.C. 3720A.
As required by the tax refund offset
provisions of the DCIA, a Federal
agency owed a past-due debt must
notify the Secretary of the Treasury of
such debt for collection by tax refund
offset in accordance with regulations
promulgated by the Secretary of the
Treasury. The Financial Management
Service (FMS), a bureau of the
Department of the Treasury (Treasury),
is responsible for promulgating the
regulations implementing this and other
debt collection tools established by the
DCIA. The Treasury Final Rule, as
amended, is published in section 285.2
of title 31 of the Code of Federal
Regulations.

Basic Provisions

In accordance with the requirements
of the DCIA and the implementing
regulations issued by the Department of
the Treasury at 31 CFR 285.2, the rule
establishes the rules and procedures for
certifying and referring a past-due debt
to FMS for tax refund offset, correcting
and updating referral information
transmitted to FMS, and providing the
debtor with written notice at least 60
days before the Department refers a debt
to FMS. This written notice informs the
debtor of the nature and amount of the
debt, that the debt is past-due and
legally enforceable, that the Department
intends to enforce collection by
referring the debt to the Department of
the Treasury for tax refund offset, and
that the debtor has a right to inspect and
copy Department records relating to the
debt, enter into a repayment agreement,
and request review and present
evidence that all or part of the debt is
not past-due or legally enforceable.

Rules and Procedures

Except for minor changes to make the
provisions agency-specific, the final rule
is substantially identical to the Treasury
Final Rule. In accordance with the
substantive and procedural
requirements of the DCIA and the
Treasury Final Rule, the final rule
establishes HHS rules and procedures
for:

1. Certifying and referring a past-due
debt to FMS for tax refund offset.

2. Correcting and updating referral
information transmitted to FMS.

3. Providing the debtor with written
notice at least 60 days before referring
a debt to FMS. This written notice must
inform the debtor of the nature and
amount of the debt, that the debt is past-
due and legally enforceable, that the
Department intends to enforce
collection by referring the debt to the
Department of the Treasury for tax
refund offset, and that the debtor has a
right to inspect and copy Department
records relating to the debt, enter into a
repayment agreement, and request
review and present evidence that all or
part of the debt is not past-due or legally
enforceable.

Analysis of and Responses to Public
Comments

No public comments were received.

Economic Impact

We have examined the impact of this
rule as required by Executive Order
12866 (September 1993, Regulatory
Planning and Review), as amended by
Executive Order 13258 (February 2002,
Amending Executive Order 12866 on
Regulatory Planning and Review) and
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the Regulatory Flexibility Act (RFA)
(September 19, 1980; Pub. L. 96—-354),
the Unfunded Mandated Reform Act of
1995 (Pub. L. 104—4), and Executive
Order 13132 (August 1999, Federalism).

Executive Order 12866 (the Order), as
amended by Executive Order 13258,
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize the benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). A regulatory impact analysis
(RIA) must be prepared for major rules
with economically significant effects
($100 million or more in 1 year). We
have determined that the final rule is
consistent with the principles set forth
in the Order, and we find that the final
rule would not have an effect on the
economy that exceeds $100 million in
any one year. In addition, this rule is
not a major rule as defined at 5 U.S.C.
804(2). In accordance with the
provisions of the Order, the rule was
reviewed by the Office of Management
and Budget.

It is hereby certified under the RFA
that this final rule will not have a
significant economic impact on a
substantial number of small entities.
This final rule applies only to
individuals with past-due debts owed to
the United States.

Section 202 of the Unfunded
Mandates Reform Act of 1995 also
requires that agencies assess anticipated
costs and benefits before issuing any
rule that may result in expenditure of in
any 1 year by State, local, or tribunal
governments, in the aggregate, or by the
private sector, of $100 million. As noted
above, we find that the final rule would
not have an effect of this magnitude on
the economy.

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a
proposed rule (and subsequent final
rule) that imposes substantial direct
requirement costs on State and local
governments, preempts State law, or
otherwise has Federalism implications.
We have reviewed the final rule under
the threshold criteria of Executive Order
13132, Federalism, and have
determined that this final rule would
not have substantial direct impact on
States, or on the distribution of power
and responsibilities among the various
levels of government. As there are no
Federalism implications, a Federalism
impact statement is not required.

For purposes of the Paperwork
Reduction Act, 44 U.S.C. chapter 35,
this final rule will impose no new

reporting or record-keeping
requirements on any member of the
public.

List of Subjects in 45 CFR Part 31

Administrative practice and
procedure, Taxes, Claims, and Debts.

» For the reasons set forth in the
preamble, HHS amends 45 CFR Subtitle
A as follows: Revise part 31 to read as
follows:

PART 31—TAX REFUND OFFSET

Sec.
31.1
31.2
31.3
31.4
31.5
31.6
31.7

Purpose and scope.

Definitions.

General rule.

Certification and referral of debt.

Notice.

Review of Departmental records.

Review of a determination that a debt
is past-due and legally enforceable.

Authority: 31 U.S.C. 3720A, 31 CFR 285.2,
E.O. 12866, E.O. 13258.

§31.1 Purpose and scope.

(a) Purpose. This part prescribes the
Department’s standards and procedures
for submitting past-due, legally
enforceable debts to the Department of
the Treasury for collection by tax refund
offset.

(b) Authority. These standards and
procedures are authorized under the tax
refund offset provision of the Deficit
Reduction Act of 1984, as amended by
the Debt Collection Improvement Act of
1996, codified at 31 U.S.C. 3720A, and
the implementing regulations issued by
the Department of the Treasury at 31
CFR 285.2.

(c) Scope. (1) This part applies to all
Departmental Operating Divisions and
Regional Offices that administer a
program that gives rise to a past-due
non-tax debt owed to the United States,
and to all officers or employees of the
Department authorized to collect such
debt. This part does not apply to any
debt or claim owed to the Department
of Health and Human Services by
another Federal agency.

(2) Nothing in this part precludes the
Department from pursuing other debt
collection procedures, including
administrative wage garnishment under
part 32 of this title, to collect a debt that
has been submitted to the Department of
the Treasury under this part. The
Department may use such debt
collection procedures separately or in
conjunction with the offset collection
procedures of this part.

§31.2 Definitions.
In this part, unless the context
otherwise requires:
Administrative offset means
withholding funds payable by the

United States (including funds payable
by the United States on behalf of a State
government) to, or held by the United
States for, a person to satisfy a claim.

Day means calendar day. For
purposes of computation, the last day of
the period will be included unless it is
a Saturday, Sunday, or a Federal legal
holiday, in which case the next business
day will be considered the last day of
the period.

Debt or claim means an amount of
money, funds, or other property
determined by an appropriate official to
be owed to the United States from any
individual, entity, organization,
association, partnership, corporation, or
State or local government or
subdivision, except another Federal
agency.

Debtor means an individual,
organization, association, partnership,
corporation, or State or local
government or subdivision indebted to
the Government, or the person or entity
with legal responsibility for assuming
the debtor’s obligation.

Department means the Department of
Health and Human Services, and each of
its Operating Divisions and regional
offices.

Evidence of service means
information retained by the Department
indicating the nature of the document to
which it pertains, the date of mailing of
the document, and the address and
name of the debtor to whom it is being
sent. A copy of the dated and signed
written notice of intent to offset
provided to the debtor pursuant to this
part may be considered evidence of
service for purposes of this regulation.
Evidence of service may be retained
electronically so long as the manner of
retention is sufficient for evidentiary
purposes.

FMS means the Financial
Management Service, a bureau within
the Department of the Treasury.

IRS means the Internal Revenue
Service, a bureau of the Department of
the Treasury.

Legally enforceable means that there
has been a final agency determination
that the debt, in the amount stated, is
due and there are no legal bars to
collection action.

Operating division means each
separate component, within the
Department of Health and Human
Services, including, but not limited to,
the Administration for Children and
Families, Administration on Aging, the
Centers for Disease Control and
Prevention, the Centers for Medicare &
Medicaid Services, the Food and Drug
Administration, the National Institutes
of Health, and the Office of the
Secretary.
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Past-due debt means a debt which the
debtor does not pay or otherwise resolve
by the date specified in the initial
demand for payment, or in an
applicable written repayment agreement
or other instrument, including a post-
delinquency repayment agreement.

Secretary means the Secretary of the
Department of Health and Human
Services, or the Secretary’s designee
within any Operating Division or
Regional Office.

Taxpayer identifying number means
the identifying number described under
section 6109 of the Internal Revenue
Code of 1986 (26 U.S.C. 6109). For an
individual, the taxpayer identifying
number is the individual’s social
security number.

Tax refund offset means withholding
or reducing a tax refund payment by an
amount necessary to satisfy a debt owed
to the United States by the payee(s) of
a tax refund payment.

Tax refund payment means any
overpayment of Federal taxes to be
refunded to the person making the
overpayment after the IRS makes the
appropriate credits as provided in 26
U.S.C. 6402 for any liabilities for any tax
on the part of the person who made the
overpayment.

§31.3 General rule.

(a) Any past-due, legally enforceable
debt of at least $25, or such other
minimum amount as determined by the
Secretary of the Treasury, shall be
submitted to FMS for collection by tax
refund offset.

(b) FMS will compare tax refund
payment records, as certified by the IRS,
with records of debts submitted by the
Department under this part. A match
will occur when the taxpayer
identification number and name of a
payment certification record are the
same as the taxpayer identifying number
and name control of a debtor record.
When a match occurs and all other
requirements for tax refund offset have
been met, FMS will reduce the amount
of any tax refund payment payable to a
debtor by the amount of any past-due
legally enforceable debt. Any amounts
not offset will be paid to the payee(s)
listed in the payment certification
record.

8§31.4 Certification and referral of debt.

(a) Certification. The Secretary shall
certify to FMS that:

(1) The debt is past-due and legally
enforceable in the amount submitted
and that the Department will ensure that
collections are properly credited to the
debt;

(2) Except in the case of a judgment
debt or as otherwise allowed by law, the

debt is referred within ten (10) years
after the Department’s right of action
accrues;

(3) The Department has made
reasonable efforts to obtain payment of
the debt, and has:

(i) Submitted the debt to FMS for
collection by offset and complied with
the administrative offset provision of 31
U.S.C. 3716(a) and related regulations,
to the extent that collection by
administrative offset is not prohibited
by statute;

(ii) Notified, or made a reasonable
attempt to notify, the debtor that the
debt is past-due, and unless paid within
60 days of the date of the notice, the
debt may be referred to Treasury for tax
refund offset. For purposes of this
regulation, the Department has made a
reasonable attempt to notify the debtor
if the agency uses the current address
information contained in the
Department’s records related to the debt.
If address validation is desired or
necessary, the Department may obtain
information from the IRS pursuant to 26
U.S.C. 6103(m)(2)(4) or (5).

(iii) Given the debtor at least 60 days
to present evidence that all or part of the
debt is not past-due or not legally
enforceable, considered any evidence
presented by the debtor, and determined
that the debt is past-due and legally
enforceable; and

(iv) Provided the debtor with an
opportunity to make a written
agreement to repay the debt; and

(4) The debt is at least $25.

(b) Referral. (1) The Secretary shall
submit past-due, legally enforceable
debt information for tax refund offset in
the time and manner prescribed by the
Department of the Treasury.

(2) For each debt referred under this
part, the Secretary will include the
following information:

(i) The name and taxpayer identifying
number, as defined in 26 U.S.C. 6109,
of the debtor responsible for the debt;

(ii) The amount of such past-due and
legally enforceable debt;

(iii) The date on which the debt
became past-due; and

(iv) The designation of the
Department referring the debt.

(c) Correcting and updating referral.
(1) After referring a debt under this part,
the Secretary shall promptly notify the
Department of the Treasury if:

(i) An error was made with respect to
information transmitted to the
Department of the Treasury;

(ii) The Department receives a
payment or credits a payment to the
account of a debtor referred for tax
refund offset; or

(iii) The debt amount is otherwise
incorrect.

(2) The Department shall provide the
certification required under paragraph
(a) of this section for any increases to
amounts owed.

(d) Rejection of certification. If the
Department of Treasury rejects a
certification because it does not comply
with the requirements of paragraph (a)
of this section, upon notification of the
rejection and the reason(s) for rejection,
the Secretary will resubmit the debt
with a corrected certification.

§31.5 Notice.

(a) Requirements. If not previously
included in the initial demand letter
provided under section 30.11, at least 60
days before referring a debt for tax
refund offset, the Secretary shall mail,
by first class mail to the debtor’s last
known address, written notice
informing the debtor of:

(1) The nature and amount of the

debt;

(2) The determination that the debt is
past-due and legally enforceable, and
unless paid within 60 days after the date
of the notice, the Secretary intends to
enforce collection by referring the debt
the Department of the Treasury for tax
refund offset; and

(3) The debtor’s rights to:

(i) Inspect and copy Department
records relating to the debt;

(ii) Enter into written agreement to
repay the amount of the debt;

(iii) Request review and present
evidence that all or part of the debt is
not past-due or not legally enforceable.

(b) The Secretary will retain evidence
of service indicating the date of mailing
of the notice. The notice may be
retained electronically so long as the
manner of retention is sufficient for
evidentiary purposes

§31.6 Review of Departmental records.

(a) To inspect or copy Departmental
records relating to the debt, the debtor
must send a written request to the
address designated in the notice
described in section 31.5. The request
must be received by the Department
within 60 days from the date of the
notice.

(b) In response to a timely request as
described in paragraph (a) of this
section, the designated Department
official shall notify the debtor of the
location and time when the debtor may
inspect and copy such records. If the
debtor is unable to personally inspect
such records as the result of
geographical or other constraints, the
Department will arrange to send copies
of the records to the debtor.
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§31.7 Review of a determination that a
debt is past-due and legally enforceable.

(a) Requesting a review. (1) If the
debtor believes that all or part of the
debt is not past-due or not legally
enforceable, the debtor may request a
review by the Department by sending a
written request to the address provided
in the notice. The written request must
be received by the Department within
60 days from the date of the notice or,
if the debtor has requested to inspect the
records, within 30 days from the
debtor’s inspection of the records or the
Department’s mailing of the records
under section 31.6(b), whichever is
later.

(2) The request for review must be
signed by the debtor, state the amount
disputed, and fully identify and explain

the evidence that the debtor believes
supports the debtor’s position. The
debtor must submit with the request any
documents that the debtor wishes to be
considered, or the debtor must state in
the request that additional information
will be submitted within the above
specified time period.

(3) Failure to timely request a review
will be deemed an admission by the
debtor that the debt is past-due and
legally enforceable, and will result in a
referral of the debt to the Department of
the Treasury without further action.

(b) Review. Upon the timely
submission of evidence by the debtor,
the Department shall review the dispute
and shall consider its records and any
documentation and evidence submitted
by the debtor. The Department shall

make a determination based on the
review of the written record, and shall
send a written notice of its decision to
the debtor. There is no administrative
appeal of this decision.

(c) A debt that previously has been
reviewed pursuant to this part, or that
has been reduced to a judgment, will
not be reconsidered under this part
unless the evidence presented by the
debtor disputes payments made or
events occurring subsequent to the
previous review or judgment.

Dated: September 22, 2003.
Tommy G. Thompson,
Secretary.
[FR Doc. 03—-31043 Filed 12—17-03; 8:45 am]
BILLING CODE 4150-26-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. 02-106-1]

Importation of Fruits and Vegetables

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We propose to amend the
fruits and vegetables regulations to list
a number of fruits and vegetables from
certain parts of the world as eligible,
under specified conditions, for
importation into the United States. All
of the fruits and vegetables, as a
condition of entry, would be inspected
and subject to treatment at the port of
first arrival as may be required by an
inspector. In addition, some of the fruits
and vegetables would be required to
meet other special conditions. We also
propose to recognize areas in Peru as
free from the South American cucurbit
fly. These actions would provide the
United States with additional types and
sources of fruits and vegetables while
continuing to protect against the
introduction of quarantine pests through
imported fruits and vegetables.

DATES: We will consider all comments
that we receive on or before February
17, 2004.

ADDRESSES: You may submit comments
by postal mail/commercial delivery or
by e-mail. If you use postal mail/
commercial delivery, please send four
copies of your comment (an original and
three copies) to: Docket No. 02-106-1,
Regulatory Analysis and Development,
PPD, APHIS, Station 3C71, 4700 River
Road Unit 118, Riverdale, MD 20737—
1238. Please state that your comment
refers to Docket No. 02-106-1. If you
use e-mail, address your comment to
regulations@aphis.usda.gov. Your
comment must be contained in the body
of your message; do not send attached
files. Please include your name and

address in your message and ‘“Docket
No. 02—106-1"" on the subject line.

You may read any comments that we
receive on this docket in our reading
room. The reading room is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: MTr.
Wayne Burnett, Senior Import
Specialist, PPQ, APHIS, 4700 River
Road Unit 140, Riverdale, MD 20737—
1236; (301) 734-6799.

SUPPLEMENTARY INFORMATION:

Background

The regulations in “Subpart—Fruits
and Vegetables” (7 CFR 319.56 through
319.56-8, referred to below as the
regulations) prohibit or restrict the
importation of fruits and vegetables into
the United States from certain parts of
the world to prevent the introduction
and spread of plant pests that are new
to or not widely distributed within the
United States.

At the request of various importers
and foreign ministries of agriculture, we
propose to amend the regulations to list
a number of fruits and vegetables from
certain parts of the world as eligible,
under certain conditions, for
importation into the United States. We
also propose to list certain fruits and
vegetables that have been imported into
the United States under a permit
without being specifically listed in the
regulations to improve the transparency
of our regulations.

The fruits and vegetables referred to
in this document would have to be
imported under a permit and would be
subject to the requirements in § 319.56—
6 of the regulations. Under § 319.56-6,
all imported fruits and vegetables, as a
condition of entry into the United
States, must be inspected; they are also
subject to disinfection at the port of first
arrival if an inspector requires it.

Section 319.56—6 also provides that any
shipment of fruits and vegetables may
be refused entry if the shipment is so
infested with plant pests that an
inspector determines that it cannot be
cleaned or treated.

Some of the fruits and vegetables
proposed for importation would have to
meet other special conditions. The
proposed conditions of entry, which are
discussed below, appear adequate to
prevent the introduction and spread of
quarantine pests through the
importation of these fruits and
vegetables.

We have prepared a pest risk
assessment or, in two cases, a decision
sheet, for each of the fruits and
vegetables that we propose to add,
unless we have allowed their entry
previously under a permit. Copies of the
pest risk assessments and decision
sheets are available from the person
listed under FOR FURTHER INFORMATION
CONTACT.

We also propose to make other
amendments to update and clarify the
regulations and improve their
effectiveness. Our proposed
amendments are discussed below by
topic.

Inspected and Subject to Disinfection

Section 319.56-2t lists fruits and
vegetables that may be imported into the
United States upon inspection and
subject to disinfection. We propose to
amend that list to include additional
fruits and vegetables from certain
countries; some of the fruits and
vegetables would be added in response
to requests that we have received, while
others have been imported into the
United States under a permit but are not
listed in the regulations. We also
propose to make miscellaneous,
nonsubstantive changes to § 319.56-2t.
All of these proposed changes are
discussed below.

African Horned Cucumber From Chile

We propose to amend § 319.56-2t to
allow the entry of the African horned
cucumber (Cucumis metuliferus) fruit
from Chile. The pest risk assessment
indicates that there are no quarantine
pests associated with the African
horned cucumber fruit from Chile that
are likely to follow the import pathway.
Therefore, we believe that the African
horned cucumber from Chile may be
imported into the United States under
the requirements in § 319.56—6. The pest



Federal Register/Vol.

68, No. 243/ Thursday, December 18, 2003 /Proposed Rules

70449

risk assessment was limited to the
continental United States. Therefore, we
would require African horned cucumber
from Chile to be shipped in boxes
labeled “Not for importation or
distribution in HI, PR, VI, or Guam.”

Annona spp. from Grenada

We propose to amend § 319.56-2t to
allow the entry of commercial fruit
shipments of cherimoya (Annona
cherimola), soursop (A. muricata),
custard apple (A. reticulata), sugar
apple (A. squamosa), and atemoya (A.
squamosa x A. cherimola) into the
United States from Grenada.

The Government of Grenada
requested that we authorize the
importation of these commodities
several years ago, before we routinely
prepared pest risk assessments
according to the guidelines provided by
the Food and Agriculture Organization
and the North American Plant
Protection Organization. At that time,
we prepared decision sheets. Decision
sheets contain relatively the same
information that is contained in modern
pest risk assessments, but without the
standardized format.

The decision sheet identified three
internal feeders as quarantine pests in
the West Indies: Bephratelloides
cubensis, Talponia batesi, and
Cerconota anonella. Because of the
possibility that these internal feeders
may have existed in Grenada, we did
not issue a permit to allow the
importation of Annona spp. fruit.
Subsequently, Grenada informed us that
they did not have those pests. We
agreed to reconsider their import
request if a survey determined that the
internal feeders were indeed not present
in Annona spp. fruit grown in Grenada.
Grenada conducted a 3-year survey for
the internal feeders and sampled more
than 16,000 fruits, and no internal
feeders or quarantine pests were found.
In addition to approving the survey
protocol, the Animal and Plant Health

Inspection Service (APHIS) periodically
observed the survey. More information
on the survey and copies of the report
may be obtained from the person listed
under FOR FURTHER INFORMATION
CONTACT.

We would limit imports of Annona
spp. fruit to commercial shipments
because produce grown commercially is
less likely to be infested with plant
pests than noncommercial shipments.
Noncommercial shipments are more
prone to infestations because the
commodity is often ripe to overripe,
could be a variety with unknown
susceptibility to pests, and is often
grown with little or no pest control.
Commercial shipments, as defined in
§319.56-1, are shipments of fruits and
vegetables that an inspector identifies as
having been produced for sale and
distribution in mass markets.
Identification of a particular shipment
as commercial is based on a variety of
indicators, including, but not limited to,
the quantity of produce, the type of
packaging, identification of a grower or
packing house on the packaging, and
documents consigning the shipment to
a wholesaler or retailer.

Based on the survey results and the
decision sheet, we believe that
restricting imports of Annona spp. fruit
to commercial shipments and requiring
inspection at the port of first arrival
would be adequate to mitigate any pest
risks. Therefore, we propose to list
Annona spp. fruits from Grenada in
§319.56-2t.

Fruits and Vegetables From Mexico

The regulations in § 319.56-2(e)
provide that any fruit or vegetable,
except those otherwise restricted, may
be imported under permit if APHIS is
satisfied that the fruit or vegetable meets
one of several conditions:

(1) The fruit or vegetable is not
attacked in the country of origin by
quarantine pests.

(2) It has been treated or is to be
treated for all quarantine pests in the
country of origin, in accordance with
conditions and procedures that may be
prescribed by the Administrator.

(3) It is imported from a definite area
or district in the country of origin that
is free from all quarantine pests that
attack the fruit or vegetable and its
importation is in compliance with the
criteria of § 319.56-2(1).

(4) It is imported from a definite area
or district of the country of origin that
is free from quarantine pests that attack
the fruit or vegetable and the criteria of
§ 319.56-2(f) are met with regard to
those quarantine pests, provided that all
other quarantine pests that attack the
fruit or vegetable in the area or district
of the country of origin have been
eliminated from the fruit or vegetable by
treatment or any other procedures that
may be prescribed by the Administrator.

Prior to 1992, APHIS did not
specifically amend the regulations to list
those fruits and vegetables for which we
issued a permit after determining that
the fruit or vegetable was eligible for
entry under the regulations in § 319.56—
2(e). However, in 1992, in an effort to
increase transparency, we changed our
approach and began to amend the
regulations to specifically list all newly
eligible fruits and vegetables (i.e., those
that were not previously eligible under
a specific administrative instruction or
imported under permit in accordance
with §319.56-2(e)). In most cases, we
have not amended the regulations to list
the fruits and vegetables that were
allowed entry exclusively under permit
prior to our decision to specifically list
the commodities in the regulations.

In this document, we propose to list
the following fruits and vegetables in
§ 319.56-2t. These fruits and vegetables,
which we determined meet the criteria
of § 319.56-2(e)(4), have been imported
into the United States from Mexico
under permit since before 1992.

Common name

Botanical name

Plant part(s)

Allium
Asparagus ...
Beet
Carrot
Coconut

EQOPIaNt ......oeiiiiiie e

Grape
Jicama ..
Lemon
Lime, sour
Parsley ........
Pineapple
Prickly-pear pad ....
Radish
Tomato ..

LU = S

Allium spp
Asparagus officinalis
Beta vulgaris
Daucus carota ...
Cocos nucifera
Solanum melongena
Vitis spp
Pachyrhizus tuberosus ...
Citrus limon
Citrus aurantiifolia
Petroselinum crispum ...
Ananas comosus
Opuntia spp ..........
Raphanus sativus

Lycopersicon lycopersicum

OpUNLIA SPP wevvvevrierierire e

Whole plant.
Whole plant.
Whole plant.
Whole plant.

Fruit without husk.
Whole plant.

Fruit, cluster, leaves.
Whole plant.

Fruit.

Fruit.

Whole plant.

Fruit.

Pad.

Whole plant.
Whole plant.

Fruit.
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In addition, although the flower of
banana (Musa spp.) and the
inflorescence of cucurbits
(Cucurbitaceae) are currently listed in
§ 319.56—2t as admissible plant parts
from Mexico, the fruit of banana and the
flower and fruit of cucurbits have been
admissible as well under permit.
Therefore, we propose to amend the
existing entries for bananas and
cucurbits from Mexico so that all
admissible plant parts of those
commodities are listed in § 319.56-2t.

While a few quarantine pests have
been detected on these particular fruits
and vegetables during inspection at the
ports, they have been eliminated from
the fruit or vegetable by treatment or
other procedures. Therefore, we believe
that these fruits and vegetables, or plant
parts, should be listed in § 319.56-2t so
that the regulations specifically indicate
that these commodities may be
imported from Mexico. In accordance
with § 319.56-6, these fruits and
vegetables would continue to be
inspected at the port of first arrival and,
if required by an inspector, disinfected
at the port of first arrival.

Coconut Fruit With Milk and Husk
From Mexico

In 1989, we prepared a decision sheet
in response to Mexico’s request to
export coconut fruit with milk and husk
to the United States. Because we
identified two quarantine pests of
concern (the red ring nematode
[Rhadinaphelenchus cocophlus] and
lethal yellowing disease), we denied the
request.

Since that time, however, we have
determined that the risk associated with
red ring nematode is low. In 1992, we
amended 7 CFR 319.37-5(g) to allow
seed coconuts to be imported into the
United States from Costa Rica, where
the red ring nematode is also known to
occur, since the risk associated with
introducing red ring nematode in seed
coconuts was determined to be low.
Prior to that amendment, the
importation of seed coconut was
allowed only from Jamaica, where the
red ring nematode is not known to
occur. Given that the risk associated
with the red ring nematode is the same
for seed coconuts and coconuts with
milk and husk, and that seed coconut
from Costa Rica has been successfully
imported into the United States for over
a decade, we have reconsidered
Mexico’s request and propose to allow
coconut fruit with milk and husk to be
imported into the United States from
Mexico if inspected at the port of first
arrival in accordance with § 319.56—6.
Because the risk associated with the red
ring nematode is low, we believe that

inspection at the port of first arrival is
sufficient to mitigate the risk.

To mitigate the risk associated with
lethal yellowing disease, we propose to
allow coconut fruit with milk and husk
to be imported into the United States
from Mexico under conditions similar to
the existing conditions for the
importation of seed coconuts from Costa
Rica and Jamaica. Seed coconuts
imported into the United States from
Costa Rica or Jamaica must be of either
the Malayan dwarf variety or the
Maypan variety, which are resistant to
lethal yellowing disease. The seed
coconuts must be accompanied by a
phytosanitary certificate which declares
that the coconuts are either the Malayan
dwarf variety or the Maypan variety.

Therefore, we are proposing to require
that the coconut fruit with milk and
husk be accompanied by a
phytosanitary certificate issued by the
national plant protection organization
(NPPO) of Mexico with an additional
declaration stating that the fruit is of the
Malayan dwarf variety or Maypan
variety (=F; hybrid, Malayan
DwarfxPanama Tall), based on
verification of the parent stock.
Inspection at the port of entry would
further mitigate the risk associated with
lethal yellowing disease. We believe
that these proposed conditions are
adequate to prevent the introduction of
the quarantine pests of concern.
Therefore, we propose to list coconut
fruit with milk and husk from Mexico
in §319.56-2t.

Pitaya From Mexico

Based on a pest risk assessment
conducted for pitaya from Mexico that
identified the pests of concern as the
Mediterranean fruit fly (Medfly,
Ceratitis capitata), fruit flies of the
genus Anastrepha, gray pineapple
mealybug (Dymicoccus neobrevipes),
and passionvine mealybug (Planococcus
minor), we propose to allow the entry of
pitaya from Mexico only under certain
conditions.

In addition to requiring that pitaya
from Mexico be subject to inspection
and disinfection at the port of entry, we
would require that the pitaya be grown
in an area that has been recognized as
a fruit fly-free area. The regulations in
§319.56-2(h) list the municipalities in
Mexico that APHIS has determined
meet the criteria of § 319.56—2(e) and (f)
with regard to freedom from the Medfly
and fruit flies of the genus Anastrepha.

The fruit would have to be
accompanied by a phytosanitary
certificate issued by Mexico’s NPPO
declaring that the fruit originated in an
area designated in § 319.56-2(h) as free
from pests and, upon inspection, was

found free of D. neobrevipes and P.
minor. These additional conditions
would be necessary to assure us that the
product originated in a fruit fly-free area
and was inspected and found free of the
specified mealybugs.

Because the pest risk assessment was
limited to the continental United States,
we would require pitaya from Mexico to
be shipped in boxes labeled “Not for
importation or distribution in HI, PR,
VI, or Guam.”

We believe that these proposed
conditions are adequate to prevent the
introduction of the quarantine pests of
concern. Therefore, we propose to list
pitaya from Mexico in § 319.56—2t.

Other Amendments to § 319.56-2t

In many cases, the entries for specific
fruits and vegetables in the table in
§319.56—2t include additional
conditions, such as restrictions on the
distribution of the fruit or vegetable or
a requirement that the fruit or vegetable
originate in a pest-free area and be so
certified on a phytosanitary certificate.
We propose to remove those additional
conditions from the table and place
them in a new paragraph (b) in
§ 319.56-2t. In the table, the entries in
which the additional conditions had
appeared would instead include a
reference to the paragraph or paragraphs
in the new paragraph (b) where the
applicable conditions would appear. We
believe this reorganization of the
information contained in the table
would make the table easier to read and
use and would eliminate the need to
repeat the same conditions multiple
times when those conditions apply to
more than one fruit or vegetable.

In order to minimize the number of
restrictions in the proposed new
paragraph (b), we would state certain
requirements more generally. For
instance, rather than stating that a
phytosanitary certificate must be issued
by the NPPO of a specific country, we
would state that the phytosanitary
certificate must be issued by the NPPO
of the country of origin. Because the
term “‘country of origin” is not defined
in the regulations, we propose to add a
definition of the term “country of
origin” in § 319.56—1. The term
“country of origin” would be defined as
“Country where the plants from which
the plant products are derived were
grown,” which is consistent with the
definition provided in the standards of
the International Plant Protection
Convention of the United Nations’ Food
and Agriculture Organization.

The entries for some of the fruits and
vegetables in the current regulations
specify that the commodity may not be
imported into or distributed within
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certain areas. For example, papaya from
Guatemala is prohibited entry into
Hawaii due to the papaya fruit fly, and
cartons in which fruit is packed must be
stamped “Not for importation into or
distribution within HI.” However, for
other commodities, such as dasheen
from Indonesia, the required statement
refers only to distribution (i.e., the
statement does not refer to both
importation and distribution). For
consistency, we would specify that the
importation into, as well as the
distribution within, certain areas is
prohibited.

Under § 319.56—2t, lucuma, mountain
papaya, and sand pear from Chile may
be imported from a Medfly-free area.
However, the regulations do not specify
that a phytosanitary certificate declaring
that the commodity was grown in a
Medf{ly-free area must accompany the
shipment. We propose to add that
requirement for those commodities.

We also propose to make grammatical
changes and updates throughout the list
of fruits and vegetables. The footnote for
Haiti concerning Executive Order 12779
would be removed because that
Executive order was revoked on October
16, 1994 (59 FR 52403, published
October 18, 1994). The footnote
requiring that no green may be visible
on the shoot of asparagus from Austria
would be removed and added to the
entry for asparagus from Austria. We
would also amend the entry for
watermelon from Spain by changing the
scientific name provided for
watermelon from Citrullus vulgaris to C.
lanatus. C. lanatus is the most current
scientific name for watermelon, and C.
vulgaris is a synonym.

Melon and Watermelon From Certain
Countries in South America

We propose to amend the regulations
to allow the entry of commercial
shipments of watermelon and several
varieties of melon (Cucumis melo L.
subsp. melo) into the United States from
Peru. The specific varieties of melon
that would be considered for
importation include cantaloupe, netted
melon (muskmelon, nutmeg melon, and
Persian melon), vegetable melon (snake
melon and oriental pickling melon), and
winter melon (honeydew and casaba
melon).

At the request of the Government of
Peru, we conducted a pest risk
assessment for melon and watermelon
from Peru. In that assessment, we
identified the pests of concern as the
South American cucurbit fly (A.
grandis) and the gray pineapple
mealybug. We propose to allow the
entry of melon and watermelon from
Peru only under certain conditions to

prevent the introduction into the United
States of the South American cucurbit
fly and the gray pineapple mealybug.
These proposed conditions, which are
discussed below, are similar to the
existing conditions under which certain
melon and watermelon may be imported
from Ecuador (§ 319.56-2y) and from
Brazil and Venezuela (§ 319.56—2aa).

The melon and watermelon would
have to be grown in areas of Peru
considered by APHIS to be free of the
South American cucurbit fly. Peru
recently provided APHIS with fruit fly
survey data that demonstrate that the
Departments of Lima, Ica, Arequipa,
Moquegua, and Tacna meet the criteria
for freedom in § 319.56—2(e) and (f)
relative to the South American cucurbit
fly. (The survey data is available upon
request from the person listed under FOR
FURTHER INFORMATION CONTACT.)
Therefore, we propose to consider those
areas as free of the South American
cucurbit fly in Peru and to list them as
such.

In addition, shipments of melon and
watermelon would have to be
accompanied by a phytosanitary
certificate issued by the Peruvian NPPO
that includes a declaration that the fruit
was grown in an area recognized to be
free of the South American cucurbit fly,
and upon inspection, was found free of
the gray pineapple mealybug. We would
also specify in the regulations that only
commercial shipments of melon and
watermelon from Peru may be imported,
given that, as discussed previously with
respect to Annona spp. fruit from
Grenada, produce grown commercially
is less likely to be infested with plant
pests than noncommercial shipments.

The pest risk assessment was limited
to the continental United States.
Therefore, we would require melon and
watermelon from Peru to be shipped in
boxes labeled “Not for distribution in
HI, PR, VI, or Guam.” All shipments of
melon and watermelon would have to
be labeled in accordance with § 319.56—
2(g), which states, in part, that the box
of fruit imported into the United States
must be clearly labeled with the name
of the orchard or grove of origin, or the
name of the grower; and the name of the
municipality and State in which it was
produced; and the type and amount of
fruit it contains.

We believe that the above conditions
would be adequate to guard against the
introduction of quarantine pests into the
United States with melon and
watermelon imported from Peru.

As noted previously, the requirements
for cantaloupe and watermelon from
Ecuador are in § 319.56-2y, and the
requirements for melons and
watermelon from Brazil and Venezuela

are in § 319.56—2aa. Because these
sections are similar, we propose to
combine them into a single section,
which would also contain the
requirements described above for
melons and watermelon from Peru. The
section would be entitled “Conditions
governing the entry of melon and
watermelon from South America.”

Specific reference to each country’s
agricultural department would be
changed to the more general reference of
the country’s NPPO, thus avoiding the
need to amend the regulations should
the specific name of the NPPO change.
In § 319.56—-2y(a)(2), “South American
cucurbit fruit fly”” would be corrected to
“South American cucurbit fly
(Anastrepha grandis).” The requirement
for phytosanitary certificates for
cantaloupe, honeydew melon, and
watermelon from Brazil and Venezuela,
which would be moved from § 319.56—
2aa(a)(2) to § 319.56—2y(b)(1) for Brazil
and § 319.56—2y(c)(1) for Venezuela,
would be amended to modify the
requirement for the additional
declaration. Rather than requiring that
the declaration indicate that the
cantaloupe or melons were grown in an
area recognized to be free of the South
American cucurbit fly, we would
replace the terms ‘““‘cantaloupe or
melons” with the more general term
“fruit.” Because we are combining two
sections into a single section, changes
such as updating references to “‘this
section” to read “this paragraph” would
be necessary. In addition, we would
make other minor, nonsubstantive
grammatical and style changes for
consistency.

Watermelon, Squash, Cucumber, and
Oriental Melon From the Republic of
Korea

We propose to allow watermelon,
squash (Curcurbita maxima), cucumber
(Cucumis sativus), and oriental melon
(C. melo) to be imported into the United
States from the Republic of Korea under
certain conditions, which would be set
forth in § 319.56—2aa. (As discussed
above, the current § 319.56—2aa would
be combined with § 319.56—2y.) These
fruits can be the host of several
quarantine pests, including the
pumpkin fruit fly (Bactrocera depressa),
the cotton caterpillar (Diaphania
indica), and the Asian corn borer
(Ostrinia furnacalis), which were
identified as pests with high pest-risk
potential in the pest risk assessment.
The cucumber green mottle mosaic
virus was identified as a quarantine pest
with medium pest-risk potential in the
pest risk assessment.

We believe that the following
conditions would guard against the
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entry of the specified quarantine pests
in shipments of watermelon, squash,
cucumber, and oriental melon imported

from the Republic of Korea into the
United States:

The watermelon, squash, cucumber, and oriental melon must be grown in pest-
proof greenhouses registered with the Republic of Korea’s NPPO.

The NPPO must inspect and regularly monitor greenhouses for plant pests. The
NPPO must inspect greenhouses and plants, including fruit, at intervals of no
more than 2 weeks, from the time of fruit set until the end of harvest.

The NPPO must set and maintain fruit fly traps in greenhouses from October 1 to
April 30. The number of traps must be set as follows: Two traps for green-
houses smaller than 0.2 hectare in size; three traps for greenhouses 0.2 to 0.5
hectare; four traps for greenhouses over 0.5 hectare and up to 1.0 hectare;
and for greenhouses greater than 1 hectare, traps must be placed at a rate of

four traps per hectare.

The NPPO must check all traps once every 2 weeks. If a single pumpkin fruit fly
is captured, that greenhouse will lose its registration until trapping shows that

the infestation has been eradicated.

The fruit may be shipped only from December 1 through April 30
Each shipment must be accompanied by a phytosanitary certificate issued by
NPPO, with the following additional declaration: “The regulated articles in this
shipment were grown in registered greenhouses as specified by 7 CFR

319.56-2aa".

Condition Quarantine pest to which it applies

B. depressa, D. indica, O. furnacalis.

B. depressa, D. indica, O. furnacalis, cucumber green mottle
mosaic Vvirus.

B. depressa.

B. depressa.

.......................... B. depressa.

B. depressa, D. indica, O. furnacalis, cucumber green mottle
mosaic Vvirus.

B. depressa, D. indica, O. furnacalis.

Each shipment must be protected from pest infestation from harvest until export.
Newly harvested fruits must be covered with insect-proof mesh or a plastic tar-
paulin while moving to the packinghouse and awaiting packing. Fruit must be
packed within 24 hours of harvesting, in an enclosed container or vehicle or in
insect-proof cartons or cartons covered with insect-proof mesh or plastic tar-
paulin, and then placed in containers for shipment. These safeguards must be
intact when the shipment arrives at the port in the United States.

Grapes from the Republic of Korea

We propose to allow the importation
of grapes (Vitis spp.) into the United
States from the Republic of Korea under
certain conditions that would be set
forth in a new § 319.56-211. The
quarantine pests of concern for grapes
grown in the Republic of Korea that
were rated “high” in the pest risk
assessment are the yellow peach moth
(Conogethes punctiferalis), grapevine
moth (Eupoecilia ambiguella), leaf-
rolling torix (Sparganothis pilleriana),
apple heliodinid (Stathmopoda
auriferella), and the plant pathogenic
fungus Monilinia fructigena. Another
quarantine pest of concern is the moth
Nippoptilia vitis, which was rated
“medium” in the pest risk assessment.
We propose the following phytosanitary
measures to guard against the entry of
quarantine pests in shipments of grapes
imported from the Republic of Korea
into the United States:

(1) The fields where the grapes are
grown must be inspected during the
growing season by the NPPO. The NPPO
must inspect 250 grapevines per
hectare, inspecting leaves, stems, and
fruit of the vines.

(2) If evidence of C. punctiferalis, E.
ambiguella, S. pilleriana, S. auriferella,
or M. fructigena is detected during
inspection, the field will immediately
be rejected, and exports from that field
will be canceled until visual inspection

of the vines shows that the infestation
has been eradicated.

(3) Fruit must be bagged from the time
the fruit sets until harvest.

(4) Each shipment must be inspected
by NPPO before export. For each
shipment, NPPO must issue a
phytosanitary certificate with an
additional declaration stating that the
fruit in the shipment was found free
from C. punctiferalis, E. ambiguella, S.
pilleriana, S. auriferella, M. fructigena,
and N. vitis.

We believe that these proposed
growing, inspection, and shipping
requirements would be adequate to
prevent the introduction of quarantine
pests into the United States with grapes
imported from the Republic of Korea.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. The rule
has been determined to be not
significant for the purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget.

In accordance with 5 U.S.C. 603, we
have performed an initial regulatory
flexibility analysis, which is set out
below, regarding the economic effects of
this proposed rule on small entities.
Based on the information we have, there
is no reason to conclude that adoption
of this proposed rule would result in

any significant economic effect on a
substantial number of small entities.
However, we do not currently have all
of the data necessary for a
comprehensive analysis of the effects of
this proposed rule on small entities.
Therefore, we are inviting comments on
potential effects. In particular, we are
interested in determining the number
and kind of small entities that may
incur benefits or costs from the
implementation of this proposed rule.
Under the Plant Protection Act (7
U.S.C. 7701-7772), the Secretary of
Agriculture is authorized to regulate the
importation of plants, plant products,
and other articles to prevent the
introduction of plant pests into the
United States or the dissemination of
plant pests within the United States.
We propose to amend the fruits and
vegetables regulations to list a number
of fruits and vegetables from certain
parts of the world as eligible, under
specified conditions, for importation
into the United States. All of the fruits
and vegetables, as a condition of entry,
would be inspected and subject to such
disinfection at the port of first arrival as
may be required by an inspector. In
addition, some of the fruits and
vegetables would be required to meet
other special conditions. We also
propose to recognize areas in Peru as
free from the South American cucurbit
fly. These actions would provide the
United States with additional kinds and
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sources of fruits and vegetables while
continuing to provide protection against
the introduction and spread of
quarantine pests.

Availability of and Request for
Production and Trade Data

For some of the commodities
proposed for importation into the
United States in this document, data on
the levels of production are unavailable
for a number of reasons. Some of these
commodities are not produced in
significant quantities either in the
United States or in the country that
would be exporting the commodity to
the United States. Generally, statistical
data are less available for commodities
produced in small quantities when
compared to a country’s more widely or
commercially produced commodities.
The uncertainty surrounding the cost
and availability of transportation and
the demand for the commodity in the
United States increases the difficulty in
obtaining estimates of the potential
volume of commodities exported from
foreign countries to the United States.

Therefore, we are requesting the
public to provide APHIS with any
available data regarding the production
or trade of Annona spp. in the United
States and Grenada and pitaya in the
United States and Mexico. These data
will assist us in further assessing the
effects that allowing the importation of
these commodities could have on U.S.
producers or consumers.

Effects on Small Entities

Data on the number and size of U.S.
producers of the various commodities
proposed for importation into the
United States in this document are not
available. However, since most fruit and
vegetable farms are small by Small

Business Administration standards, it is
likely that the majority of U.S. farms
producing the commodities discussed
below are small. Potential economic
effects that could occur if this proposal
is adopted are discussed below by
commodity and country of origin.

African horned cucumber from Chile.
We propose to amend the regulations to
allow the entry of African horned
cucumber from Chile. African horned
cucumber is a specialty crop that is
grown in small quantities. Less than 20
acres of the fruit are cultivated in
California; and less than 10 acres in
Region V (Olmue) and Region X
(Osorno) of Chile have been cultivated
since 1996. Approximately 32,000
pounds of fruit are expected to be
shipped to the United States annually
from March to May. There is no reason
to believe that allowing imports of
African horned cucumber from Chile
would have any significant economic
impact on U.S. entities. In addition, we
believe that U.S. consumers of African
horned cucumber would benefit from
the increase in its supply and
availability.

Annona spp. from Grenada. In this
document, we propose to allow the
entry of commercial fruit shipments of
cherimoya, soursop, custard apple,
sugar apple, and atemoya, which are
species of Annona, into the United
States from Grenada. In the United
States, Annona spp. are apparently a
specialty crop produced on a small scale
mainly in southern California; thus no
data on the U.S. production of Annona
spp. are available. Although no separate
data are available on the production and
trade of Annona spp. from Grenada,
data may have been included with the
production of all apples. From 2001 to
2003, Grenada produced an average of

533 metric tons of apples. In addition,
Annona spp. exports may be included
under the category of “apples, not
elsewhere specified,” which includes
wild apples. The 3-year average for
exports of apples, not elsewhere
specified, from Grenada is 5 metric tons.
We believe any exports to the United
States would be minimal and would not
have any significant economic effect on
U.S. producers, whether small or large,
or consumers. In addition, we believe
that U.S. consumers of Annona spp.
would benefit from the increase in its
supply and availability.

Fruit and vegetables from Mexico. We
propose to specifically list Allium spp.,
asparagus, banana, beets, carrots,
coconut fruit without husk, cucurbits,
eggplant, grape, jicama, lemon, sour
lime, parsley, pineapple, prickly pear
pads, radish, tomato, and tuna as
admissible fruits and vegetables from
Mexico. Because these fruits and
vegetables are admissible into the
United States from Mexico under
permit, specifically listing these
commodities in the regulations would
not have any economic effect on U.S.
producers, whether small or large, or
consumers. While production and trade
data are not available for jicama, prickly
pear, and tuna from Mexico or the
United States, data are shown for the
other commodities, as available, in table
1. The data provided in table 1 are based
on either a 2- or 3-year average. The
averages presented for most U.S. and
Mexican production and trade, as well
as for tomato exports from Mexico, are
for the 3-year period of 2000, 2001, and
2002. A 2-year average for 2000 and
2001 is given for exports from Mexico
(except tomatoes), U.S. production of
parsley and beets, and U.S. imports of
parsley and cucurbits.

TABLE 1.—U.S. AND MEXICAN PRODUCTION AND TRADE DATA (IN METRIC TONS) OF FRUITS AND VEGETABLES

U.S. imports : . .
. U.S. U.S. imports Mexican Mexican
Commodity production fromtﬁllegoun- from ngico production exports

Allium spp.:

Shallot and green oNioN .........cccceoiieieiiiiieniee s 444,429 257,784 159,953 1,021,605 599,491

GATIC et 258,680 37,806 14,776 50,894 27,544

Leek and other alliaceous vegetables .............cccceeuueee. ® 3,040 2,752 ® 87,455
ASPATAGUS .....ooiiiiiiiiiiiii i 103,060 75,086 38,231 57,545 44,378
BANANA ...veiiiiii 12,850 4,232,383 74,560 1,961,201 126,368
BEELS ittt 101,738 20,341 15,254 ® 775,100
CAITOL .ottt 1,913,700 85,037 23,508 358,054 201,944
COCONUL ... 0 63,075 4,854 1,058,667 87,584
Cucurbits:

Melon and watermelons ..........cccovvviverinieenenieeneneen 2,969,250 882,350 363,902 1,469,700 572,529

Cucumbers and gherking ..........cccooooveiiiiiiniiee e 1,078,800 15,035 1,924 416,667 7,880

Pumpkins, squash, and gourds ..........c.ccceceeeiiieieninenn. 761,253 223,697 148,343 550,000 372,294
EQOPIANT ..o 77,290 40,233 36,863 59,000 135,697
GIAPE ettt ettt ettt 6,495,380 987,124 191,477 427,497 117,510
Lemon and lime ......cccccovieiiiieieceeeec e 572,250 218,816 184,814 1,658,420 733,184
ParsleY .o 14,210 5,897 ® ® ®
PINEAPPIE ..o 302,500 348,617 19,923 598,629 117,510
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TABLE 1.—U.S. AND MEXICAN PRODUCTION AND TRADE DATA (IN METRIC TONS) OF FRUITS AND VEGETABLES—

Continued
U.S. imports : : :
; U.S. U.S. imports Mexican Mexican
Commodity production fromta;liltlescoun— from Mexico production exports
RAGISN vttt 53,781 15,338 14,654 ® )
TOMALO ..eeiiiiieiie ettt ettt ettt ettt e et e st e e seeenbeenreaens 10,590,000 804,548 664,362 2,085,831 1,551,685

1 Not available.

Coconut fruit with milk and husk
from Mexico. As noted earlier in this
document, coconut fruit without husk
have been admissible into the United
States from Mexico under permit. In this
document, we propose to allow coconut
fruit with milk and husk from Mexico
to be imported into the United States.
While the data on coconut production
and trade do not differentiate between
coconut fruit with or without husk and
milk, it is possible that an increase in
imports of coconuts into the United
States from Mexico would occur, since
coconut fruit with milk and husk have
previously been inadmissible from
Mexico. Because the U.S. production of
coconut fruit with milk and husk is
supplemented with imports in order to
satisfy the domestic demand, we do not
believe that allowing the importation of
coconut fruit with milk and husk from
Mexico would have a significant effect
on either U.S. consumers or producers.
In addition, we believe that U.S.
consumers would benefit from the
increase in the supply and availability
of coconut fruit with milk and husk
from Mexico.

Pitaya from Mexico. In the United
States, pitaya are a specialty crop

produced on a small scale; thus no data
on the U.S. production of pitaya are
available. Mexican production and trade
data are also not available.

Melon and watermelon from Peru. We
propose to amend the regulations to
allow the entry of commercial
shipments of watermelon and several
varieties of melon (Cucumis melo L.
subsp. melo) into the United States from
Peru. The specific varieties of melons
that would be considered for
importation include cantaloupe, netted
melon (muskmelon, nutmeg melon, and
Persian melon), vegetable melon (snake
melon and oriental pickling melon), and
winter melon (honeydew and casaba
melon). The melon and watermelon
from Peru would be admissible from the
Departments of Lima, Ica, Arequipa,
Moquegua, and Tacna, which we
propose to recognize as free of the South
American cucurbit fly.

From 2001 to 2003, the United States
produced an average of almost 3 million
metric tons of melon and watermelon
and imported an average of 882,350
metric tons. For that same 3-year period,
Peru produced an average of 72,337
metric tons of melon and watermelon.
For the 2-year period of 2000 and 2001,
Peru exported an average of 1,393

metric tons of melon and watermelon.
Because the U.S. production of melon
and watermelon is supplemented with
imports in order to satisfy the domestic
demand, we do not believe that
allowing the importation of melon and
watermelon from certain areas of Peru
would have a significant effect on either
U.S. consumers or producers. In
addition, we believe that U.S.
consumers of melon and watermelon
would benefit from the increase in its
supply and availability.

Watermelon, squash, cucumber, and
oriental melon from the Republic of
Korea. We propose to allow watermelon,
squash, cucumber, and oriental melon
to be imported into the United States
from the Republic of Korea (South
Korea) under certain conditions. Table 2
shows the average U.S. and South
Korean production and trade data
available for the 3-year period of 2000,
2001, and 2002, with a 2-year average
for 2000 and 2001 for exports from
South Korea. Note that data include a
broader category than what is actually
proposed to be imported; e.g., we
propose to import cucumber, but the
data are available under the broader
category of cucumber and gherkins.

TABLE 2.—PRODUCTION AND TRADE DATA (IN METRIC TONS) FOR U.S. AND SOUTH KOREAN FRUITS AND VEGETABLES

U.S. imports U.S.imports
: u.s. South Korean | South Korean
Commodity . from all coun- from South .
production tries Korea production exports
Melon and watermelons .........ccocceeeiieeeniiee e 2,969,250 882,350 0 324,260 428
Cucumbers and gherkins ........... 1,078,800 15,035 0 451,175 7,030
Pumpkins, squash, and gourds 761,253 223,697 0 240,161 515

Grapes from South Korea. We propose
to allow the importation of grapes into
the United States from South Korea
under certain conditions. From 2001 to
2003, the United States produced an
average of almost 6.5 million metric
tons of grapes and imported an average
of 987,124 metric tons. For that same 3-
year period, South Korea produced an
average of 461,198 metric tons grapes
(approximately 7 percent of the total
U.S. production) with an average export
of 101 metric tons. Because the U.S.
production of grapes is supplemented

with imports in order to satisfy the
domestic demand, we do not believe
that allowing the importation of grapes
from South Korea would have a
significant effect on either U.S.
consumers or producers. In addition, we
believe that U.S. consumers of grapes
would benefit from the increase in its
supply and availability.

This proposed rule contains
information collection requirements,
which have been submitted for approval
to the Office of Management and Budget
(see “Paperwork Reduction Act” below).

Executive Order 12988

This proposed rule would allow
certain fruits and vegetables to be
imported into the United States from
certain parts of the world. If this
proposed rule is adopted, State and
local laws and regulations regarding the
importation of fruits and vegetables
under this rule would be preempted
while the fruits and vegetables are in
foreign commerce. Fresh fruits and
vegetables are generally imported for
immediate distribution and sale to the
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consuming public and would remain in
foreign commerce until sold to the
ultimate consumer. The question of
when foreign commerce ceases in other
cases must be addressed on a case-by-
case basis. If this proposed rule is
adopted, no retroactive effect will be
given to this rule, and this rule will not
require administrative proceedings
before parties may file suit in court
challenging this rule.

National Environmental Policy Act

APHIS’ review and analysis of the
potential environmental impacts
associated with the proposed
importations are documented in detail
in an environmental assessment entitled
“Proposed Rule for the 12th Periodic
Amendment of the Fruits and
Vegetables Regulations” (September
2003). The environmental assessment
was prepared in accordance with: (1)
The National Environmental Policy Act
of 1969 (NEPA), as amended (42 U.S.C.
4321 et seq.), (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

Copies of the environmental
assessment are available for public
inspection in our reading room
(information on the location and hours
of the reading room is provided under
the heading ADDRESSES at the beginning
of this document). In addition, copies
may be obtained by writing to the
individual listed under FOR FURTHER
INFORMATION CONTACT. The
environmental assessment may be
viewed on the Internet at http://
www.aphis.usda.gov/ppd/es/
ppqdocs.html.

Paperwork Reduction Act

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection or recordkeeping
requirements included in this proposed
rule have been submitted for approval to
the Office of Management and Budget
(OMB). Please send written comments
to the Office of Information and
Regulatory Affairs, OMB, Attention:
Desk Officer for APHIS, Washington, DG
20503. Please state that your comments
refer to Docket No. 02—106—1. Please
send a copy of your comments to: (1)
Docket No. 02—106—1, Regulatory
Analysis and Development, PPD,
APHIS, Station 3C71, 4700 River Road
Unit 118, Riverdale, MD 20737-1238,
and (2) Clearance Officer, OCIO, USDA,
room 404-W, 14th Street and

Independence Avenue SW.,
Washington, DC 20250. A comment to
OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication of this proposed rule.

In this document, we propose to
amend the fruits and vegetables
regulations to list a number of fruits and
vegetables from certain parts of the
world as eligible, under specified
conditions, for importation into the
United States. All of the fruits and
vegetables, as a condition of entry,
would be inspected and subject to
treatment at the port of first arrival as
may be required by an inspector. In
addition, some of the fruits and
vegetables would be required to meet
other special conditions. We also
propose to recognize areas in Peru as
free from the South American cucurbit
fly.
yAllowing these fruits and vegetables
to be imported would necessitate the
use of certain information collection
activities, including the completion of
import permits, phytosanitary
certificates, and fruit fly monitoring
records.

We are soliciting comments from the
public (as well as affected agencies)
concerning our proposed information
collection and recordkeeping
requirements. These comments will
help us:

(1) Evaluate whether the proposed
information collection is necessary for
the proper performance of our agency’s
functions, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the proposed
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond (such as through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses).

Estimate of burden: Public reporting
burden for this collection of information
is estimated to average 0.1320 hours per
response.

Respondents: U.S. importers of fruits
and vegetables; plant health officials of
exporting countries.

Estimated annual number of
respondents: 141.

Estimated annual number of
responses per respondent: 5.5319.

Estimated annual number of
responses: 780.

Estimated total annual burden on
respondents: 103 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

Copies of this information collection
can be obtained from Mrs. Celeste
Sickles, APHIS’s Information Collection
Coordinator, at (301) 734-7477.

Government Paperwork Elimination
Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the Government
Paperwork Elimination Act (GPEA),
which requires Government agencies in
general to provide the public the option
of submitting information or transacting
business electronically to the maximum
extent possible. For information
pertinent to GPEA compliance related to
this proposed rule, please contact Mrs.
Celeste Sickles, APHIS’s Information
Collection Coordinator, at (301) 734—
7477.

List of Subjects in 7 CFR Part 319

Bees, Coffee, Cotton, Fruits, Honey,
Imports, Logs, Nursery stock, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Rice, Vegetables.

Accordingly, we propose to amend 7
CFR part 319 as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

1. The authority citation for part 319
would continue to read as follows:

Authority: 7 U.S.C. 450 and 7701-7772; 21
U.S.C. 136 and 136a; 7 CFR 2.22, 2.80, and
371.3.

2. Section 319.56—1 would be
amended by adding, in alphabetical
order, a new definition for country of
origin to read as follows:

§319.56-1 Definitions.

* * * * *

Country of origin. Country where the
plants from which the plant products

are derived were grown.
* * * * *

3. Section 319.56—2t would be revised
to read as follows:

§319.56-2t Administrative instructions:
Conditions governing the entry of certain
fruits and vegetables.

(a) The following commodities may be
imported into all parts of the United
States, unless otherwise indicated, from
the places specified, in accordance with
§319.56—6 and all other applicable
requirements of this subpart:
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Argentina .........ccoceeenee. Artichoke, globe ..........cccceeeen. Cynara SCOlymus .........cccceeveenns Immature flower head.
Basil ........cc...... Ocimum spp ....... Above ground parts.
Currant .. Ribes spp ..... Fruit.
Endive ...... Cichorium endivia Leaf and stem.
Gooseberry Ribes spp ..o Fruit.
Marjoram .. Origanum spp ..... Above ground parts.
Oregano ... Origanum spp ..... Above ground parts.
Australia ........cccoeeveenee. CUITANT .o RIDES SPP wovviiiieieee e Fruit
GOOSEDEITY ..o RIbES SPP v Fruit.
AuStria ..o Asparagus, White ..........c.ccceeeeune Asparagus officinalis ................. Shoot (no green may be visible
on the shoot).
Barbados ..........cccocuee.. Musa spp Flower.
Belgium .....cccooiiiins Allium spp Whole plant .........ccceviiniiennens (b)(5)(i)
Capsicum spp Fruit
Belize ....ccoovvevvvveein. MUSA SPP evveeereieeeiireenieee e Flower in bracts with stems.
Laurus nobilis Leaf and stem
Mentha Spp ..ooccveveerieeieeice, Above ground parts.
Carica papaya ........cccceeeeeeiennns Fruit ..o (b)(1)(i),
(b)(2)(iii)
Nephelium lappaceum .............. Fruit .o (b)(2)(i),
(b)(5)(iii)
SA0E .o Salivia officinalis ............cccceevene Leaf and stem.
Tarragon ......ccccvcveeeiieeeniieeennes Artemisia dracunculus ............... Above ground parts.
Bermuda ........ccoevennene AVOCAAD ..o Persea americana .............c....... Fruit.
Carambola Averrhoa carambola . Fruit.
Grapefruit . Citrus paradisi ....... Fruit.
Guava .... Psidium guajava .... Fruit.
Lemon ... Citrus limon ........... Fruit.
Longan .. Dimocarpus longan .. Fruit.
Loquat ............. Eriobotrya japonica .. Fruit.
Mandarin orange Citrus reticulata ........ Fruit.
Natal plum .......... Carissa macrocarpa Fruit.
Orange, SOUr .....cccovvueeeenieeeenines Citrus aurantium ...........cceeeeeuns Fruit.
Orange, SWeet ........ccccevvuvennenns Citrus Sinensis ........ccccceveveeieeenn Fruit.
Papaya Carica papaya .... Fruit.
Passion fruit ........cccccceviiiiennn. Passiflora spp Fruit.
Peach ..., Prunus persica Fruit.
Pineapple guava ... Feijoa spp ........... Fruit.
Suriname cherry Eugenia uniflora Fruit.
Bolivia .....ccoceevvveeiie. Belgian endive ...........ccccceeennenn. Cichorium intybus ...................... Leaf.
Chile ..o African horned cucumber Cucumis metuliferus .................. Fruit oo (b)(2)(i)
Babaco .......ccccccceiiiiieiiiee e, Carica X heilborni var. | FIUIt .o (b)(L)()
pentagona.
Basil ....cooiiiiiii, OCIMUM SPP. weeveeireeieinieeiieeins Above ground parts.
Lucuma .....ccceovcviieiie e Manilkara sapota (FLucuma | Fruit .........cccooeniiiiieniiiniiennens (b)(1)(i)
mammosa).
Mountain papaya ..........cccceeeueeee. Carica pubescens (FC. | FrUIt oo (b)(1)(ii)
candamarcensis).
Oregano .......cccoceeeeeeneeniieeneennns Origanum SPpP. ..ccovveerveereenieeennn Leaf and stem.
Pepper Capsicum annuum e | FIUIL L (b)(L)()
Sandpear ......ccccceeeriiieeneeees Pyrus pyrifolia ........cccccoceeinnnenn. Fruit e (b)(1)(ii)
Tarragon ........cccoceeeeviineiiieneens Artemisia dracunculus ............... Above ground parts.
China ..o Bamboo ........ccoeiiiiiii, Bambuseae spp ......ccccoeeiiiennnn. Edible shoot, free of leaves and
roots.
Colombia ........cccceeveeee Rhubarb .......cccoeiiii Rheum rhabarbarum ................. Stalk.
Snow pea . Pisum sativum subsp. sativum Flat, immature pod.
Tarragon Artemisia dracunculus ............... Above ground parts.
Cook Islands ............... Banana ........ccccceeeeviiieeiiieeennnn MUSA SPP evveeerereeiiiireesieee e Green fruit .....ccccveviie e, b))
Cucumber . Cucumis sativus . Fruit.
Drumstick .......cccoceviiiniiiiien, Moringa ......cccocvevieniiciieiie, Leaf.
pterygosperma ..........cocceeeeeeenne.
GINGEI e Zingiber officinale .. ROOL ..o (b)(2)(ii)
Indian mulberry Morinda citrifolia .... Leaf
Lemongrass . Cymbopogon spp .. Leaf
Tossa jute .... Corchorus olitorius Leaf.
Costa Rica .....ccceevennes Basil ............. Ocimum spp ...cccveeeene Whole plant.
Chinese kale .. Brassica alboglabra .. Leaf and stem.
Chinese turnip ......ccceveevcieeeennns Raphanus sativus ............ccc.e.... Root.
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Cole and mustard crops, includ- | Brassica Spp .....ccccceevevreervnnenns Whole plant of edible varieties
ing cabbage, broccoli, cauli- only.
flower, turnips, mustards, and
related varieties.
JIiCAMA .eeeiiiiiecie e Pachyrhizus tuberosus or P. | Root.
erosus.
Rambutan ........cccoceviiiniiiien. Nephelium .......ccooeiiiiiiiien, FrUt oo (b)(2)(i),
lappaceum ........ccccceeviiniiiiiienn (b)(5)(iii)
Dominican Republic .... | Bamboo .........ccccceviiniiinicnnnne Bambuseae spp ......ccccoeeiiiennnn. Edible shoot, free of leaves and
roots.
Durian .... Durio zibethinus .... Fruit.
Ecuador .......ccccoceeennen. Banana .. Musa spp ...cooeee. Flower.
Basil ....... Ocimum spp ....... Above ground parts.
Chervil ANthrisCus SPP ...cccoveevvveeeiiieenns Leaf and stem.
Cole and mustard crops, includ- | Brassica Spp .......ccocceveveeeriineennns Whole plant of edible varieties
ing cabbage, broccoli, cauli- only.
flower, turnips, mustards, and
related varieties.
RadicChio ........ccccevviiieiiiiieeie. Cichorium spp ...coovveeeiiieeeis Above ground parts.
El Salvador ................. Basil Ocimum spp Above ground parts..
Cilantro ......ccceeviiiieniie e Coriandrum sativum .................. Above ground parts..
Cole and mustard crops, includ- | Brassica Spp .....ccccceeevevvreerivnnenns Whole plant of edible varieties
ing cabbage, broccoli, cauli- only.
flower, turnips, mustards, and
related varieties.
Dill oo Anethum graveolens ................. Above ground parts.
Eggplant Solanum melongena Fruit e (b)(3)
Fennel .....cccccovevveeennnn. Foeniculum vulgare Leaf and stem .. b)(2)()
German chamomile ................... Matricaria recutita and | Flower and leaf b)(2)()
Matricaria chamomilla.
LOrOCO .oviiiiieeiiee e Fernaldia Spp ....ccoooeveeiiiieeeninenn. Flower, leaf, and stem.
Oregano or sweet marjoram ..... Origanum SPP ..cveeevvveeerinveeesnnnes Leaf and stem b)(2)()
Parsley .....ccccoceiiiiiiie, Petroselinum crispum ... Leaf and stem .. (b)(2)()
Rambutan Nephelium lappaceum Fruit e (b)(2)(i),
(b)(5)(iii)
ROseMary ......ccccccvceeeevcineeinnnnn. Rosmarinus officinalis ............... Leaf and stem .......cccccevvvveennnn. b)(2)()
Waterlily or lotus Nelumbo nucifera Roots without soil ... (b)(2)()
Yam-bean or Jicama root ......... Pachyrhizus spp Roots without SOl ..........cccecuvee. b)(2)()
France ......ccccceeeeennnen. Lycopersicon esculentum .......... Fruit e (b)(4)(ii)
Great Britain Ocimum spp Leaf and stem.
Grenada ........ccoceeeeenns Pouteria caimito ...........cccoeeeee. Fruit e (b)(3)
AEMOYA ..oooevvvviiiiiiieeieeeeeeeeeeeee Annona squamosa x A. | Fruit.
cherimola.
Bilimbi ..o, Averrhoa bilimbi ...........ccccceeees Fruit.
Breadnut ... Brosimum alicastrum Fruit.
Cherimoya Annona cherimola .... Fruit oo (b)(3)
Cocoplum . Chrysobalanus icaco Fruit.
Cucurbits ......ccocviiieniiiieeee Cucurbitaceae .........cccceevevvenns Fruit.
Custard apple .......ccocoeeeiiiernnnes Annona reticulata ...........ccccee... Fruit e (b)(3)
Durian .......... Durio zibethinus ........... Fruit.
Jackfruit ... Artocarpus heterophyllus Fruit.
Jambolan .. Syzygium cumini ... Fruit.
Jujube ....... Ziziphus spp ............. Fruit.
Langsat .. Lansium domesticum Fruit.
LitChi e Litchi chinensis .........ccccccceeneeen. Fruit.
Malay apple .....ccccoevveeicireennnn. Syzygium malaccense .............. Fruit.
Mammee apple Mammea americana .... Fruit.
Peach palm ..... Bactris gasipaes .... Fruit.
Piper ...... Piper spp viiiieee Fruit.
Pulasan .... Nephelium ramboutan-ake . Fruit.
Rambutan . Nephelium lappaceum ....... Fruit.
Rose apple .. Syzygium jambos ..... Fruit.
Santol ....... Sandoricum koetjape Fruit.
Sapote ... Pouteria sapota ........ Fruit.
SOUMSOP .eeeiiveeeiirieesiieeeeieee s Annona muricata ..........cccoceeeenne Fruit e (b)(3)
Sugar apple ... AnNnona squamosa ..........cceeeees Fruit oo (b)(3)
Guatemala .................. Artichoke, globe . Cynara scolymus ... Immature flower head.

Basil
Dill
Eggplant

Ocimum spp
Anethum graveonlens ..
Solanum melongena

Above ground parts.
Above ground parts.
Fruit.
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Fennel .....coocevviieiiie e Foeniculum vulgare ................... Leaf and stem .......cccceevvveinnnn. b)(2)()
German ........ccoceviiniiiienees Matricaria chamomile | Flower and leaf .............cccccceens (b)(2)(i)
chamomilla and Matricaria
recutita.
Jicama ....ooooviiiiiiee Pachyrhizus tuberosus or P. | Root.
erosus.
(o] (o 1o SR Fernaldia Spp ..ccccoovvvvevivveeeninenn, Flower and leaf.
MINt oo Mentha Spp ..oocvevieiieeiecice, Above ground parts.
Oregano ........ccceeeeeviiieiiiiieeins Origanum Spp. ....ccceeveereeecneennn Leaf and stem.
Papaya ......cccoooeiiiiiieiiieen carica papaya ........cccceeeeeeeennines Fruit e (b)(1)(i),
(b)(2)(iii)
Rambutan .........ccccoviiiiiiienn. Nephelium lappaceum .............. Fruit oo (b)(2)(i),
(b)(5)(iii)
Rhubarb .......ccocoeiiiiii, Rheum rhabarbarum ................. Above ground parts.
ROseMary ......cccccveeeeevcineeinnnn. Rosmarinus officinalis ............... Leaf and stem .......cccccevvvveennnn. b)(2)()
Tarragon ......ccevevicvieeeeeesiiienees Artemisia dracunculus ............... Above ground parts.
Waterlily or lotus ..........cccceeveeeee Nelumbo nucifera .............c........ Roots without s0il ..............e.... (b)(2)(i)
Haiti . Jackfruit Artocarpus heterophyllus weer | Fruit.
Honduras ........ccccee... Banana MUS SPP eveeeiirieeiiere e Flower.
Basil ...ooiiii Ocimum basilicum .........ccccueenne Leaf and stem .......cccceeviiiieennn (b)(2)(i),
(b)B)(v)
Chicory .. . | Cichorium spp ....... .... | Leaf and stem.
Cilantro ......cccceveveeeiiiie e Coriandrum sativum .... | Above ground parts.
Cole and mustard crops, includ- | Brassica Spp ........cccocevveeneennnen. Whole plant of edible varieties
ing cabbage, broccoli, cauli- only.
flower, turnips, mustards, and
related varieties.
German chamomile ................... Matricaria recutita and | Flower and leaf. ............c.c....... (b)(2)()
Matricaria chamomilla.
LOroCO ..oovviiiiiiiieiiee e Fernaldia spp .....cocovvvveniinieennn Flower and leaf
Oregano or sweet marjoram ..... Origanum SppP ....ccccveevveererecieennn Leaf and stem ........cccoeviiinnenn (b)(2)(i)
Radish .......ccccooiiiiienenn. . | Raphanus sativus ..... .... | Root.
Rambutan Nephelium lappaceum .............. Fruit e (b)(2)(i),
(b)(5)(iii)
Waterlily or lotus ..........cccceeeeeee Nelumbo nucifera .............c........ Roots without s0il ............ccce... (b)(2)(i)
Yam-bean or Jicama root ......... Pachyrhizus spp .....ccccooeivennineen. Roots without SOl ...........cccceeee. (b)(2)()
Indonesia .........ccceeene Dasheen ........cccccviieiiiienninnnn. Colocasia spp., Alocasia spp., | TUDEr .......ccccoiiiniiieiiiiieniiiees (b)(2)(iv)
and Xanthosoma spp..
ONION .o Allium cepa .....ccocevveieiiiiiicies Bulb.
Shallot ... Allium ascalonicum ................... Bulb.
Israel .....ccccooviiiiiiinennne Arugula ..o Eruca sativa .......c.cccceeviiiieninnn. Leaf and stem.
Chives ... . | Allium schoenoprasum . .o | Leaf.
Dill oo Anethum graveolens ................. Above ground parts.
MINt oo Mentha Spp ..cocovevveniieiecc, Above ground parts.
Parsley ..., Petroselinum crispum ................ Above ground parts.
Watercress ........coceecvevieeneennenne Nasturtium officinale .................. Leaf and stem.
Jamaica ........coceeeeveene Fenugreek ... Tirgonella foenum-graceum ...... Leaf, stem, root.
Jackfruit ... Artocarpus heterophyllus .......... Fruit.
vy gourd .. . | Coccinia grandis ........... weer | Fruit.
Pak choi .......ccoeviiiiiiiiciien, Brassica chinensis .................... Leaf and stem.
Pointed gourd ..........ccccooeeiiienen. Trichosanthes dioica ................. Fruit.
Japan ......ceeeeeiieeene Bamboo .......cccoiiiii Bambuseae spp ......cccoeiieiinenn. Edible shoot, free of leaves and
roots.
Mioga ginger .........cccceveviiiiennnn. Zingiber mioga ........ccoccveveennenne Above ground parts.
Mung bean ..., Vigna radiata ........ccocoeeeeeiieeinnnes Seed sprout.
Soybean ... . | Glycine max ... | Seed sprout.
Liberia .....cccoovviiiiinns JUEE oo Corchorus capsularis ................ Leaf.
Potato .........ccccoiiiiiiiiiii Solanum tuberosum .................. Leaf.
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MEXIiCO ...covvvvveviireerenen. AllIUM s AllIUM SPP oo Whole plant.
Anise ..... Pimpinella anisum . Leaf and stem.
Apple ..... Malus domestica ... Fruit, e (b)(1)(iii)
Apricot ... Prunus armeniaca . Fruit. e (b)(1)(iii)
Arugula ..... Eruca sativa ............. Leaf and stem.
Asparagus Asparagus officinalis Whole plant.
Banana ........ccccceeeeviiieeiiieeennnnn MUSA SPP evvveerrreeeiireesieee e Flower and fruit.
Bay leaf ......ccocoieiiiiiii Laurus nobilis ........ccccoeveveennnenn. Leaf and stem.
Beet Beta vulgaris .... | Whole plant.
Blueberry ..., Vaccinium Spp. ...c.ccoeveeeeniiieeinins Fruit.
[OF: 14 (o) SRR Daucus carota .......cccceeevveeeennn. Whole plant.
COCONUL .ot Cocos nucifera ........ccceevveeeennne. Fruit without husk.
Fruit with milk and husk. ........... (b)(5)(v)
Cucurbits ......ccooveiiiiiiiies Cucurbitaceae ...........cccoceveviens Inflorescence, flower, and fruit.
Eggplant ........ccccceeiiiiiniiiien, Solanum melongena ................. Whole plant.
Fig oo Ficus carica .......ccccceevvenvininnennn Fruit oo (b)(1)(iii),
(b)(2)(0)
Grape ....... AV/ITESIES] o] o RPN Fruit, cluster, and leaf
Grapefruit . Citrus paradisi .......... Fruit. e (b)(1)(iii)
Jicama ......... Pachyrhizus tuberosus . Whole plant.
Lambsquarters .........cccccceenunenn. Chenopodium Spp .....ccceeveeenins Above ground parts.
Lemon ....ccociiiieneee e Citrus limon ......ccooovevveeriiieenn Fruit.
Lime, sour Citrus aurantiifolia . Fruit.
Mango ....cccveeiiee e Mangifera indica ...........ccceeeueeee. Fruit, e (b)(1)(iii)
Orange ......ccceevieeeeeniieeeesieee s Citrus SiNensis .........cccceevcveeennines Fruit. e (b)(1)(iii)
Parsley Petroselinum crispum Whole plant.
Peach ....... Prunus persica ......... Fruit. e (b)(1)(iii)
Persimmon .. Diospyros spp ... Fruit, e (b)(1)(iii)
Pineapple . Ananas comosus ... Fruit.
Pitaya ....cccooveviiie e Hylocereus spp .....ccccevvvveenennnn. Fruit, e (b)(1)(iv),
(b))
Piper ....oveviieecee e Piper Spp v Leaf and stem.
Pomegranate Punica granatum ... Fruit. e (b)(1)(iii)
Porophyllum .... Porophyllum spp ... Above ground parts.
Prickly-pear pad . Opuntia spp ........... Pad.
Radish ............. Raphanus sativus ..... Whole plant.
Rambutan .........cccoococeiiiieennnnnn. Nephelium lappaceum .............. Fruit. e (b)(2)(i),
(b)(5)(iii)
RoOsemMary ......ccccoceeeiiiiieeninnnn. Rosmarinus officinalis ............... Above ground parts.
Salicornia .. Salicornia spp Above ground parts.
Tangerine ......cccoceeeevieeeniieeens Citrus reticulata .........cccocceeernns Fruit. e (b)(1)(iii)
TEPegUAIE ..ccvveevereeeririeeeiiee s Leucaena Spp. .ccoveveeriiereeniinnnn Fruit.
Thyme ...... Thymus vulgaris .......ccccceceeeennes Above ground parts.
Tomato .. Lycopersicon lycopersicum ....... Whole plant.
Tuna ...... OpuUNtia SPP weveervveeeeiieeeeiieee e Fruit.
MOrocco .....ccccccvveennnn. Strawberry Fragaria spp ....c.ccccevvenne Fruit.
Morocco and Western | TOMato .......cccceeveeeeniieieniiieennnes Lycopersicon esculentum .......... Fruit. e (b)(4)(ii)
Sahara.
Netherlands ................. Leek i AllIUM SPP oo Whole plant. ........ccccoiiiiniieenne (b)(5)(i)
Radish Raphanus sativus .. Root.
New Zealand ............... Avocado Persea americana . Fruit.
Fig ...... Ficus carica ........ Fruit.
Oca ........ Oxalis tuberosa ..... Tuber.
Nicaragua ........c.ccc...... Cilantro .....ccccveeveeieeiiee e Coriandrum sativum Above ground parts.
Cole and mustard crops, includ- | Brassica SPpp .......ccoceerevveerriineenns Whole plant of edible varieties
ing cabbage, broccoli, cauli- only.
flower, turnips, mustards, and
related varieties..
Eggplant ... Solanum melongena Fruit. ............. (b)(3)
Fennel .....ccccceevvveeennen. Foeniculum vulgare Leaf and stem. . b)(2)()
German chamomile Matricaria recutita and M. | Flower and leaf .............ccccceeel (b)(2)()
chamomilla.
Loroco Fernaldia Spp ....ccocoevveiiiieeeninenn. Leaf and stem.
Mint ........ Mentha spp Above ground parts.
Parsley Petoselinum crispum ................. Above ground parts.
Radicchio .......ccoceevvvvveeiiireeie, Cichorium spp ..ccvevvvveeeiieeeiis Above ground parts.
Rambutan ..........ccooceeiiiieennnnn. Nephelium lappaceum .............. Fruit e (b)(2)(i),
(b)(5)(iii)
ROSemMary ......ccccoceeeiiiieennnnnn. Rosmarinus officinalla Above ground parts
Waterlily or lotus Nelumbo nucifera .........ccceeueee.. Roots without sOil ..........cccceueeee. b)(2)()
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Yam-bean or Jicama root ......... Pachyrhizus spp ....cccccecvveennnn. Roots without SOl .........ccccceueee. b)(2)()
Panama .......ccccceeneen. Basil .| OCIMUM SPP weveeiieieeiiieeeieee s Above ground parts.
Bean, green and lima ................ Phaseolus vulgaris and P. | Seed.
lunatus.
Belgian endive ..........cccooeiiiennnn. Cichorium Spp ...coceevevnciienienns Above ground parts.
Chervil ... Anthriscus cerefolium ... Above ground parts.
Chicory ..... Cichorium spp .......... Above ground parts.
Eggplant Solanum melongena Fruit.
Endive ..o Cichorium Spp ...eoevveeeeiieeeins Above ground parts.
Fenugreek ... Tirgonella foenum-graceum ...... Leaf and stem.
Lemon thyme .. Thymus citriodorus Leaf and stem.
Mint ... Mentha spp ........... Above ground parts.
Oregano .......ccooeeeveeneeniieennennns Origanum SPpP ....eevveerveerverieeennns Above ground parts.
Rambutan ..........ccooceeiiiieennnnnn. Nephelium lappaceum .............. Fruit e (b)(2)(i),
(b)(5)(iii)
Rosemary ......ccccooceeiiiieennnnnn. Rosmarinus officinalis ............... Above ground parts.
Tarragon .......ccevevicvieeeeeesiiiiinees Artemisia dracunculus ............... Above ground parts.
Peru ..o, Argula .... Eruca sativa ............. Leaf and stem.
Basil ....... Ocimum spp ....... Leaf and stem.
Carrot .... Daucus carota .... Root.
Chervil Anthriscus spp Leaf and stem.
Cole and mustard crops, includ- | Brassica Spp .......cccccceeevveeneennnen. Whole plant of edible varieties
ing cabbage, broccoli, cauli- only.
flower, turnips, mustards, and
related varieties..
Cornsalad .......c.ccoooveniiiiieniens Valerianella Spp ......cccocveveennens Whole plant.
Dill e Anethum graveolens ................. Above ground parts.
Lambsquarters ..........ccoceecuvennen. Chenopodium album ................. Above ground parts.
Lemongrass ..... Cymbopogon spp Leaf and stem.
Marijoram ........ Origanum spp ..... Above ground parts.
Mustard greens Brassica juncea .. Leaf.
Oregano .....cceevveeeeriieeeenieee s Origanum SPpP ....eeeevviveeerineeennnne. Leaf and stem.
Parsley ..o, Petroselinum crispum ................ Leaf and stem.
Radicchio .. Cichorium spp .......... Leaf.
Swiss chard . Beta vulgaris ...... Leaf and stem.
Thyme ...... Thymus vulgaris Above ground parts.
Philippines .........ccc...... JiCAMA ..eeiiiieece e Pachyrhizus tuberosus or P. | Root.
erosus.
Poland ........ccoccieeeninnn. Pepper ... CapsiCum SPP ...eeevevieeeeieee s Fruit.
TOMALO ...oooviiieiiiiie e Lycopersicon esculentum .......... Fruit.
Republic of Korea ....... Angelica ......ccoovviiiiiiiiceee Aralia elata ........cccccoevviieniiennenne Edible shoot.
ASter greens ......cccceeveeeeeiieeennes Aster scaber ... Leaf and stem.
Bonnet bellflower ....................... Codonopsis lanceolata .............. Root.
Chard .....ccocvveeieenne Beta vulgaris subsp. cicla .. Leaf.
Chinese bellflower Platycodon grandiflorum ........... Root.
Dasheen ........ccccoviiieiiiiennnnnn. Colocasia spp., Alocasia spp., | ROOt .......ccccooviiiiniiiiiiiieeniieees (b)(2)(iv)
and Xanthosoma spp.
Eggplant Solanum melongena Fruit.
Kiwi ........ Actinidia deliciosa ..... Fruit.
Lettuce ...cooovvveiiiiceeee Lactuca sativa .........ccoceevrvennne Leaf.
MUQWOTL ... Artemisia vulgaris ...........cccceeene Leaf and stem.
Onion Allium cepa Bulb
Shepherd’s pursue ..........cccoc.e. Capsell bursa .......cccoeeviienins Leaf and stem.
Strawberry Fragaria spp .....cccccovverieiiiiennn. Leaf and stem.
Watercress Nasturtium official .. Leaf and stem.
Youngia greens .........cccceveeeeenns Youngia sonchifolia Leaf, stem, and root.
Sierra Leone ............... CaSSAVA oo Manihot esculenta .............c....... Leaf.
Jute Corchorus capsularis Leaf.
POtato ....ccooveieiieeeeee Solanum tuberosum Leaf.
St. Vincent and the TUIMENC eeiiiieeeiiieeeeee s Curcuma longa ........ccceeevveeenins Rhizome.
Grenadines.
South Africa ................ Artichoke, globe ..........cccceeenie Cynara scolymus .........cccceeeenee. Immature flower head.
Pineapple .......ccccooviiiiiiiiien. ANANAS SPP veeeeieee e Fruit.
Spain oo Eggplant ... Solanum melongena Fruit e (b)(3)
TOMALO .vvveviieeeciiee e Lycopersicon escyulentum ........ Fruit oo (b)(4)(ii)
Watermelon .......ccccceevveeiieeennnns Citrullus lanatus ...........cccceeeennes Fruit oo (b)(3)
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Suriname .......cccceeveenns Amaranth .......cccceeveeviineniineennns Amaranthus Spp ......cccceevvvveennns Leaf and stem.
Black palm nut .. Astrocaryum Spp .....cocceeeniineeenns Fruit.
Jessamine ............. Cestrum latifolium ...........cccceeee Leaf and stem.
Malabar spinach .... Bassella alba .........cccccocvveeennnn. Leaf and stem.
Mung bean ............ Vigna radiata ........cccceceveeiiernnnns Seed sprout.
Pak choi ...... Brassica chinensis .................... Leaf and stem.
Sweden ......ccceviieeennns Dill ........... Astrocaryum graveolens ........... Above ground parts.
Taiwan .........ccccceeeeenne Bamboo .......ccccoiiiiii Bambuseae spp ......cccoeeeieninenn. Edible shoot, free of leaves and
roots.
Burdock .......coccoeiiiiiieiiieeen Arctium lappa .......cccceeeeeeiiieeene Root.
Wasabi (Japanese horseradich) | Wasabia japonica .........c............ Root and stem.
Thailand .........cccoceeeene Dasheen ........cccccoviieiiiinennnnnn. Alocasia spp., Colocaisa spp., | Leaf and stem.
and Xanthosoma spp..
TUMENC .eeiiiiiieciiiee e Curcuma domestica .........c........ Leaf and stem.
TONGA «oovvveeeiieee e Burdock ... Arctium lappa ............... Root, stem, and leaf.
Jicama ..... Pachyrhizus tuberosus . Root.
Pumpkin ......... Cucurbita maxima ........ Fruit.
Trinidad and Tobago .. | Lemongrass .... Cymbopogon citratus ... Leaf and stem.
Leren .............. Calathea allouia ........... Tuber.
Shield leaf ... Cecropia peltata ........c.ccccoeeeenns Leaf and stem.
Zambia ......cceeeeiiiiiennns SNOW PEA .evvveevieeeeciieeesieee s Pisum sativum spp. sativum ..... Flat, immature pod.

(b) Additional restrictions for
applicable fruits and vegetables as
specified in paragraph (a) of this
section.

(1) Free areas.

(i) The commodity must be from a
Medfly-free area listed in § 319.56-2(j)
and must be accompanied by a
phytosanitary certificate issued by the
national plant protection organization
(NPPO) of the country of origin with an
additional declaration stating that the
commodity originated in a Medfly-free
area.

(ii) The commodity must be from a
Medfly-free area listed in § 319.56—2(j)
and must be accompanied by a
phytosanitary certificate issued by the
NPPO of the country of origin with an
additional declaration stating that the
commodity originated in a free area.
Fruit from outside Medfly-free areas
must be treated in accordance with
§ 319.56—2x of this subpart.

(iii) The commodity must be from a
fruit-fly free area listed in § 319.56—2(h)
and must be accompanied by a
phytosanitary certificate issued by the
NPPO of the country of origin with an
additional declaration stating that the
commodity originated in a free area.

(iv) The commodity must be from a
fruit-fly free area listed in § 319.56—2(h)
and must be accompanied by a
phytosanitary certificate issued by the
NPPO of the country of origin with an
additional declaration stating: “These
regulated articles originated in an area
free from pests as designated in 7 CFR
319.56—-2(h) and, upon inspection, were
found free of Dymicoccus neobrevipes
and Planococcus minor.”

(2) Restricted importation and
distribution.

(i) Prohibited entry into Puerto Rico,
Virgin Islands, Hawaii, and Guam.
Cartons in which commodity is packed
must be stamped “Not for importation
into or distribution within PR, VI, HI, or
Guam.”

(ii) Prohibited entry into Puerto Rico,
Virgin Islands, and Guam. Cartons in
which commodity is packed must be
stamped ‘“Not for importation into or
distribution within PR, VI, or Guam.”

(iii) Prohibited entry into Hawaii.
Cartons in which commodity is packed
must be stamped “Not for importation
into or distribution within HI.”

(iv) Prohibited entry into Guam.
Cartons in which commodity is packed
must be stamped “Not for importation
into or distribution within Guam.”

(3) Commercial shipments only.

(4) Stage of fruit.

(i) The bananas must be green at the
time of export. Inspectors at the port of
arrival will determine that the bananas
were green at the time of export if: (1)
Bananas shipped by air are still green
upon arrival in the United States; and
(2) bananas shipped by sea are either
still green upon arrival in the United
States or yellow but firm.

(ii) The tomatoes must be green upon
arrival in the United States. Pink or red
fruit may only be imported in
accordance with §319.56—2dd of this
subpart.

(5) Other conditions.

(i) Must be accompanied by a
phytosanitary certificate issued by the
NPPO of the country of origin with an
additional declaration stating that the

commodity is apparently free of
Acrolepiopsis assectella.

(ii) Entry permitted only from
September 15 to May 31, inclusive, to
prevent the introduction of a complex of
exotic pests including, but not limited
to a thrips (Haplothrips chinensis) and
a leafroller (Capua tortrix).

(iii) Must be accompanied by a
phytosanitary certificate issued by the
NPPO of the country of origin with an
additional declaration stating that the
fruit is free from Coccus moestus, C.
viridis, Dysmicoccus neobrevipes,
Planococcus lilacinus, P. minor, and
Psedococcus landoi; and all damaged
fruit was removed from the shipment
prior to export under the supervision of
the NPPO.

(iv) Must be accompanied by a
phytosanitary certificate issued by the
NPPO of the country of origin with an
additional declaration stating that the
fruit is free from Planococcus minor.

(v) Must be accompanied by a
phytosanitary certificate issued by the
national plant protection organization of
the country of origin with an additional
declaration stating that the fruit is of the
Malayan dwarf variety or Maypan
variety (=F1 hybrid, Malayan
DwarfxPanama Tall) (which are
resistant to lethal yellowing disease)
based on verification of the parent stock.
(Approved by the Office of Management
and Budget under control number 0579-
0049)

4. Sections 319.56—2y and 319.56—2aa
would be revised and a new § 319.56—
211 would be added to read as follows:
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§319.56-2y Conditions governing the
entry of melon and watermelon from certain
countries in South America.

(a) Cantaloupe and watermelon from
Ecuador. Cantaloupe (Cucumis melo)
and watermelon (fruit) (Citrullus
lanatus) may be imported into the
United States from Ecuador only in
accordance with this paragraph and all
other applicable requirements of this
subpart:

(1) The cantaloupe or watermelon
may be imported in commercial
shipments only.

(2) The cantaloupe or watermelon
must have been grown in an area where
trapping for the South American
cucurbit fly (Anastrepha grandis) has
been conducted for at least the previous
12 months by the national plant
protection organization (NPPO) of
Ecuador, under the direction of APHIS,
with no findings of the pest.”

(3) The following area meets the
requirements of paragraph (a)(2) of this
section: The area within 5 kilometers of
either side of the following roads:

(i) Beginning in Guayaquil, the road
north through Nobol, Palestina, and
Balzar to Velasco-Ibarra (Empalme);

(ii) Beginning in Guayaquil, the road
south through E1 26, Puerto Inca,
Naranjal, and Camilo Ponce to Enriquez;

(iii) Beginning in Guayaquil, the road
east through Palestina to Vinces;

(iv) Beginning in Guayaquil, the road
west through Piedrahita (Novol) to
Pedro Carbo; or

(v) Beginning in Guayaquil, the road
west through Progreso, Engunga,
Tugaduaja, and Zapotal to El Azucar.

(4) The cantaloupe or watermelon
may not be moved into Alabama,
American Samoa, Arizona, California,
Florida, Georgia, Guam, Hawaii,
Louisiana, Mississippi, New Mexico,
Puerto Rico, South Carolina, Texas, and
the U.S. Virgin Islands. The boxes in
which the cantaloupe or watermelon is
packed must be stamped with the name
of the commodity followed by the words
“Not to be distributed in the following
States or territories: AL, AS, AZ, CA, FL,
GA, GU, HI, LA, MS, NM, PR, SC, TX,
VI,

(b) Cantaloupe, honeydew melons,
and watermelon from Brazil.
Cantaloupe, honeydew melons, and
watermelon may be imported into the
United States from Brazil only in
accordance with this paragraph and all
other applicable requirements of this
subpart:

7 Information on the trapping program may be
obtained by writing to the Animal and Plant Health
Inspection Service, International Services, Stop
3432, 1400 Independence Avenue SW.,
Washington, DC 20250-3432.

(1) The cantaloupe, honeydew
melons, or watermelon must have been
grown in the area of Brazil considered
by APHIS to be free of the South
American cucurbit fly in accordance
with § 319.56—-2(e)(4) of this subpart.

(i) The following area in Brazil is
considered free of the South American
cucurbit fly: That portion of Brazil
bounded on the north by the Atlantic
Ocean; on the east by the River Assu
(Acu) from the Atlantic Ocean to the
city of Assu; on the south by Highway
BR 304 from the city of Assu (Acu) to
Mossoro, and by Farm Road RN-015
from Mossoro to the Ceara State line;
and on the west by the Ceara State line
to the Atlantic Ocean.

(ii) All shipments of cantaloupe,
honeydew melons, and watermelon
must be accompanied by a
phytosanitary certificate issued by the
NPPO of Brazil that includes a
declaration indicating that the fruit was
grown in an area recognized to be free
of the South American cucurbit fly.

(2) The cantaloupe, honeydew
melons, and watermelon must be
packed in an enclosed container or
vehicle, or must be covered by a pest-
proof screen or plastic tarpaulin while
in transit to the United States.

(3) All shipments of cantaloupe,
honeydew melons, and watermelon
must be labeled in accordance with
§ 319.56—2(g) of this subpart.

(c) Cantaloupe, honeydew melons,
and watermelon from Venezuela.
Cantaloupe, honeydew melons, and
watermelon may be imported into the
United States from Venezuela only in
accordance with this paragraph and all
other applicable requirements of this
subpart:

(1) The cantaloupe, honeydew
melons, or watermelon must have been
grown in the area of Venezuela
considered by APHIS to be free of the
South American cucurbit fly in
accordance with §319.56-2(e)(4) of this
subpart.

(i) The following area in Venezuela is
considered free of the South American
cucurbit fly: The Paraguana Peninsula,
located in the State of Falcon, bounded
on the north and east by the Caribbean
Ocean, on the south by the Gulf of Coro
and an imaginary line dividing the
autonomous districts of Falcon and
Miranda, and on the west by the Gulf of
Venezuela.

(ii) All shipments of cantaloupe,
honeydew melons, and watermelon
must be accompanied by a
phytosanitary certificate issued by the
NPPO of Venezuela that includes a
declaration indicating that the fruit was
grown in an area recognized to be free
of the South American cucurbit fly.

(2) The cantaloupe, honeydew
melons, and watermelon must be
packed in an enclosed container or
vehicle, or must be covered by a pest-
proof screen or plastic tarpaulin while
in transit to the United States.

(3) All shipments of cantaloupe,
honeydew melons, and watermelon
must be labeled in accordance with
§ 319.56—2(g) of this subpart.

(d) Cantaloupe, netted melon,
vegetable melon, winter melon, and
watermelon from Peru. Cantaloupe,
netted melon, vegetable melon, and
winter melon (Cucumis melo L. subsp.
melo); and watermelon may be imported
into the United States from Peru only in
accordance with this paragraph and all
other applicable requirements of this
subpart:

(1) The fruit may be imported in
commercial shipments only.

(2) The fruit must have been grown in
the area of Peru considered by APHIS to
be free of the South American cucurbit
fly in accordance with § 319.56—2(e)(4)
of this subpart.

(i) The Departments of Lima, Ica,
Arequipa, Moquegua, and Tacna in Peru
are considered free of the South
American cucurbit fly.

(ii) All shipments must be
accompanied by a phytosanitary
certificate issued by the NPPO of Peru
that includes a declaration indicating
that the fruit was grown in an area
recognized to be free of the South
American cucurbit fly, and upon
inspection, were found free of the gray
pineapple mealybug (Dymicoccus
neobrevipes).

(3) The fruit must be packed in an
enclosed container or vehicle, or must
be covered by a pest-proof screen or
plastic tarpaulin while in transit to the
United States.

(4) All shipments of fruit must be
labeled in accordance with §319.56—
2(g) of this subpart, and the boxes in
which the fruit is packed must be
labeled ‘“Not for distribution in HI, PR,
VI, or Guam.”

§319.56-2aa Conditions governing the
entry of watermelon, squash, cucumber,
and oriental melon from the Republic of
Korea.

Watermelon (Citrullus lanatus),
squash (Curcurbita maxima), cucumber
(Cucumis sativus), and oriental melon
(Cucumis melo) may be imported into
the United States from the Republic of
Korea only in accordance with this
paragraph and all other applicable
requirements of this subpart:

(a) The fruit must be grown in pest-
proof greenhouses registered with the
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Republic of Korea’s national plant
protection organization (NPPO).

(b) The NPPO must inspect and
regularly monitor greenhouses for plant
pests. The NPPO must inspect
greenhouses and plants, including fruit,
at intervals of no more than 2 weeks,
from the time of fruit set until the end
of harvest.

(c) The NPPO must set and maintain
fruit fly traps in greenhouses from
October 1 to April 30. The number of
traps must be set as follows: Two traps
for greenhouses smaller than 0.2 hectare
in size; three traps for greenhouses 0.2
to 0.5 hectare; four traps for greenhouses
over 0.5 hectare and up to 1.0 hectare;
and for greenhouses greater than 1
hectare, traps must be placed at a rate
of four traps per hectare.

(d) The NPPO must check all traps
once every 2 weeks. If a single pumpkin
fruit fly is captured, that greenhouse
will lose its registration until trapping
shows that the infestation has been
eradicated.

(e) The fruit may be shipped only
from December 1 through April 30.

(f) Each shipment must be
accompanied by a phytosanitary
certificate issued by NPPO, with the
following additional declaration: “The
regulated articles in this shipment were
grown in registered greenhouses as
specified by 7 CFR 319.56—2aa.”

(g) Each shipment must be protected
from pest infestation from harvest until
export. Newly harvested fruit must be
covered with insect-proof mesh or a
plastic tarpaulin while moving to the
packinghouse and awaiting packing.
Fruit must be packed within 24 hours of
harvesting, in an enclosed container or
vehicle or in insect-proof cartons or
cartons covered with insect-proof mesh
or plastic tarpaulin, and then placed in
containers for shipment. These
safeguards must be intact when the
shipment arrives at the port in the
United States.

* * * * *

§319.56-2I Conditions governing the
entry of grapes from the Republic of Korea.
Grapes (Vitis spp.) may be imported
into the United States from the Republic
of Korea under the following conditions:

(a) The fields where the grapes are
grown must be inspected during the
growing season by the Republic of
Korea’s national plant protection
organization (NPPO). The NPPO will
inspect 250 grapevines per hectare,
inspecting leaves, stems, and fruit of the
vines.

(b) If evidence of Conogethes
punctiferalis, Eupoecilia ambiguella,
Sparganothis pilleriana, Stathmopoda
auriferella, or Monilinia fructigena is

detected during inspection, the field
will immediately be rejected, and
exports from that field will be canceled
until visual inspection of the vines
shows that the infestation has been
eradicated.

(c) Fruit must be bagged from the time
the fruit sets until harvest.

(d) Each shipment must be inspected
by the NPPO before export. For each
shipment, the NPPO must issue a
phytosanitary certificate with an
additional declaration stating that the
fruit in the shipment was found free
from C. punctiferalis, E. ambiguella, S.
pilleriana, S. auriferella, or M.
fructigena, and Nippoptilia vitis.

Done in Washington, DC, this 11th day of
December, 2003.

Bobby R. Acord,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 03—-31202 Filed 12—17-03; 8:45 am]
BILLING CODE 3410-34-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72

RIN 3150—AH28

List of Approved Spent Fuel Storage
Casks: Standardized NUHOMS[-24P,
-52B, -61BT, —32PT, and —24PHB
Revision

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending its
regulations revising the Transnuclear,
Inc., Standardized NUHOMSO
Horizontal Modular Storage System
(Standardized NUHOMSO System)
listing within the “List of approved
spent fuel storage casks” to include
Amendment No. 7 in Certificate of
Compliance Number 1004. Amendment
No. 7 would incorporate changes in
support of the Amergen Corporation
plans to load damaged fuel and
additional fuel types at its Oyster Creek
Nuclear Station. Specifically, the
amendment would add damaged Boiling
Water Reactor spent fuel assemblies and
additional fuel types to the authorized
contents of the NUHOMSO-61BT Dry
Shielded Canister under a general
license. In addition, the amendment
would include three minor changes to
the Technical Specifications to correct
inconsistencies and remove irrelevant
references.

DATES: Comments on the proposed rule
must be received on or before January
20, 2004.

ADDRESSES: You may submit comments
by any one of the following methods.
Please include the following number
(RIN 3150-AH28) in the subject line of
your comments. Comments on
rulemakings submitted in writing or in
electronic form will be made available
to the public in their entirety on the
NRC rulemaking Web site. Personal
information will not be removed from
your comments.

Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001, ATTN:
Rulemakings and Adjudications Staff.

E-mail comments to: SECY@nrc.gov. If
you do not receive a reply e-mail
confirming that we have received your
comments, contact us directly at (301)
415-1966. You may also submit
comments via the NRC’s rulemaking
Web site at http://ruleforum.llnl.gov.
Address questions about our rulemaking
Web site to Carol Gallagher (301) 415—
5905; email cag@nrc.gov.

Hand deliver comments to: 11555
Rockville Pike, Rockville, Maryland
20852, between 7:30 am and 4:15 pm
Federal workdays [telephone (301) 415—
1966].

Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at (301)
415-1101.

Publicly available documents related
to this rulemaking may be viewed
electronically on public computers
located at the NRC’s Public Document
Room (PDR), Public File Area O-1F21,
One White Flint North, 11555 Rockville
Pike, Rockville, Maryland. The PDR
reproduction contractor will copy
documents for a fee. Selected
documents, including comments, can be
viewed and downloaded electronically
via the NRC rulemaking Web site at
http://ruleforum.lInl.gov.

Publicly available documents created
or received at the NRC after November
1, 1999, are available electronically at
the NRC’s Electronic Reading Room at
http://www.nrc.gov/NRC/ADAMS/
index.html. From this site, the public
can gain entry into the NRC’s
Agencywide Document Access and
Management System (ADAMS), which
provides text and image files of NRC’s
public documents. If you do not have
access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the NRC
PDR Reference staff at 1-800—-397—-4209,
301-415-4737, or by email to
pdr@nrc.gov. An electronic copy of the
proposed Certificate of Compliance
(CoC), Technical Specifications (TS),
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and preliminary safety evaluation report
can be found under ADAMS Accession
Nos. ML032100773, ML032100775, and
ML032100776, respectively.

FOR FURTHER INFORMATION CONTACT:
Jayne M. McCausland, telephone (301)
415-6219, e-mail, jmm2@nrc.gov of the
Office of Nuclear Material Safety and
Safeguards, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001.

SUPPLEMENTARY INFORMATION: For
additional information see the direct
final rule published in the final rules
section of this Federal Register.

Procedural Background

This rule is limited to the changes
contained in Amendment 7 to CoC No.
1004 and does not include other aspects
of the Standardized NUHOMSO System.
The NRC is using the “direct final rule
procedure” to issue this amendment
because it represents a limited and
routine change to an existing CoC that
is expected to be noncontroversial.
Adequate protection of public health
and safety continues to be ensured.

Because NRC considers this action
noncontroversial and routine, the
proposed rule is being published
concurrently as a direct final rule. The
direct final rule will become effective on
March 2, 2004. However, if the NRC
receives significant adverse comments
by January 20, 2004, then the NRC will
publish a document that withdraws this
action and will address the comments
received in response to the proposed
amendments published elsewhere in
this issue of the Federal Register. A
significant adverse comment is a
comment where the commenter
explains why the rule would be
inappropriate, including challenges to
the rule’s underlying premise or
approach, or would be ineffective or
unacceptable without a change. A
comment is adverse and significant if:

(1) The comment opposes the rule and
provides a reason sufficient to require a
substantive response in a notice-and-
comment process. For example, a
substantive response is required when—

(A) The comment causes the NRC staff
to reevaluate (or reconsider) its position
or conduct additional analysis;

(B) The comment raises an issue
serious enough to warrant a substantive
response to clarify or complete the
record; or

(C) The comment raises a relevant
issue that was not previously addressed
or considered by the NRC staff.

(2) The comment proposes a change
or an addition to the rule, and it is
apparent that the rule would be
ineffective or unacceptable without
incorporation of the change or addition.

(3) The comment causes the NRC staff
to make a change (other than editorial)
to the CoC or TS.

These comments will be addressed in
a subsequent final rule. The NRC will
not initiate a second comment period on
this action.

List of Subjects In 10 CFR Part 72

Administrative practice and
procedure, Criminal penalties,
Manpower training programs, Nuclear
materials, Occupational safety and
health, Penalties, Radiation protection,
Reporting and recordkeeping
requirements, Security measures, Spent
fuel, Whistleblowing.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 553, the NRC
is proposing to adopt the following
amendments to 10 CFR part 72.

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL, HIGH-LEVEL
RADIOACTIVE WASTE, AND
REACTOR-RELATED WASTE
GREATER THAN CLASS C WASTE

1. The authority citation for Part 72
continues to read as follows:

Authority: Secs. 51, 53, 57, 62, 63, 65, 69,
81, 161, 182, 183, 184, 186, 187, 189, 68 Stat.
929, 930, 932, 933, 934, 935, 948, 953, 954,
955, as amended, sec. 234, 83 Stat. 444, as
amended (42 U.S.C. 2071, 2073, 2077, 2092,
2093, 2095, 2099, 2111, 2201, 2232, 2233,
2234, 2236, 2237, 2238, 2282); sec. 274, Pub.
L. 86—373, 73 Stat. 688, as amended (42
U.S.C. 2021); sec. 201, as amended, 202, 206,
88 Stat. 1242, as amended, 1244, 1246 (42
U.S.C. 5841, 5842, 5846); Pub. L. 95-601, sec.
10, 92 Stat. 2951 as amended by Pub. L. 102—
486, sec. 7902, 106 Stat. 3123 (42 U.S.C.
5851); sec. 102, Pub. L. 91-190, 83 Stat. 853
(42 U.S.C. 4332); secs. 131, 132, 133, 135,
137, 141, Pub. L. 97—-425, 96 Stat. 2229, 2230,
2232, 2241, sec. 148, Pub. L. 100-203, 101
Stat. 1330-235 (42 U.S.C. 10151, 10152,
10153, 10155, 10157, 10161, 10168).

Section 72.44(g) also issued under secs.
142(b) and 148(c), (d), Pub. L. 100-203, 101
Stat. 1330-232, 1330-236 (42 U.S.C.
10162(b), 10168(c), (d)). Section 72.46 also
issued under sec. 189, 68 Stat. 955 (42 U.S.C.
2239); sec. 134, Pub. L. 97—-425, 96 Stat. 2230
(42 U.S.C. 10154). Section 72.96(d) also
issued under sec. 145(g), Pub. L. 100-203,
101 Stat. 1330-235 (42 U.S.C. 10165(g)).
Subpart J also issued under secs. 2(2), 2(15),
2(19), 117(a), 141(h), Pub. L. 97-425, 96 Stat.
2202, 2203, 2204, 2222, 2244, (42 U.S.C.
10101, 10137(a), 10161(h)). Subparts K and L
are also issued under sec. 133, 98 Stat. 2230
(42 U.S.C. 10153) and sec. 218(a), 96 Stat.
2252 (42 U.S.C. 10198).

2.In §72.214, Certificate of
Compliance 1004 is revised to read as
follows:

§72.214 List of approved spent fuel
storage casks.
* * * * *

Certificate Number: 1004.

Initial Certificate Effective Date: January
23, 1995.

Amendment Number 1 Effective Date:
April 27, 2000.

Amendment Number 2 Effective Date:
September 5, 2000.

Amendment Number 3 Effective Date:
September 12, 2001.

Amendment Number 4 Effective Date:
February 12, 2002.

Amendment Number 5 Effective Date:
[Reserved].

Amendment Number 6 Effective Date:
December 22, 2003.

Amendment Number 7 Effective Date:
March 2, 2004.

SAR Submitted by: Transnuclear, Inc.

SAR Title: Final Safety Analysis Report for
the Standardized NUHOMSO Horizontal
Modular Storage System for Irradiated
Nuclear Fuel.

Docket Number: 72—1004.

Certificate Expiration Date: January 23,
2015.

Model Number: Standardized NUHOMSO—
24P, NUHOMS[O-52B, NUHOMSO-61BT,
NUHOMSO-32PT, and NUHOMSO-24PHB.

* * * * *

Dated at Rockville, Maryland, this 20th day
of November, 2003.

For the Nuclear Regulatory Commission.
William F. Kane,
Acting Executive Director for Operations.
[FR Doc. 03—-31208 Filed 12—17-03; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2001-NM-111-AD]
RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300 B2 Series Airplanes; A300 B4
Series Airplanes; A300 B4-600, B4—
600R, F4-600R, and C4—605R Variant F
(Collectively Called A300-600) Series
Airplanes; and A310 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to certain
Airbus Model A300 series airplanes,
that currently requires either a one-time
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ultrasonic inspection, or repetitive
visual inspections and eventual
ultrasonic inspection, to detect cracking
of the longitudinal skin splice above the
mid-passenger door panels, and
corrective actions if necessary. This
action would require repetitive
ultrasonic inspections to detect cracking
of certain skin lap joints in additional
areas of the fuselage and repair if
necessary. This action also would
expand the applicability of the existing
AD to include additional airplanes. The
actions specified by the proposed AD
are intended to detect and correct
cracking of certain skin lap joints,
which could result in reduced structural
integrity and decompression of the
airplane. This action is intended to
address the identified unsafe condition.
DATES: Comments must be received by
January 20, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2001-NM-—
111-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227—-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2001-NM-111-AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Anthony Jopling, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056: telephone (425) 227-2190:
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written, views, or arguments as they
may desire. Communications shall
identify the Rules Docket number and

be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of comments received.

Submit comments using the following
format:

+ Organize comments issue-by issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

 For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2001-NM—-111-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docked No.
2001-NM-111-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

On January 31, 2000, the FAA issued
AD 2000-02-39, amendment 39-11557
(65 FR 5756, February 7, 2000),
applicable to certain Airbus Model
A300 series airplanes, to require either
a one-time ultrasonic inspection, or
repetitive visual inspections and
eventual ultrasonic inspection, to detect
cracking of the longitudinal skin splice
above the mid-passenger door panels,
and corrective actions if necessary. That
action was prompted by notification
from the Direction Générale de
I’Aviation Civile (DGAC), which is the
airworthiness authority for France, that
during a routine maintenance check on
an Airbus Model A300 series airplane,

a horizontal crack of 35.6 inches was

detected in the surrounding panel above
the right mid-passenger door. The
requirements of that AD are intended to
detect and correct cracking of the
longitudinal skin splice (skin lap joint)
above the mid-passenger door panels,
which could result in reduced structural
integrity of the fuselage pressure vessel.

Actions Since Issuance of Previous Rule

Since the issuance of that AD, further
analysis by the manufacturer revealed
that additional areas with similar stress
loading and design may also be affected
by cracking. Because of the similar
stress loading and design, cracking of
certain skin lap joints may exist on all
Airbus Model A300 B4-600, B4-600R,
F4—-600R, C4-605R Variant F
(collectively called A300—600), and
A310 series airplanes; therefore, those
airplanes may also be subject to the
same unsafe condition described above.
The DGAC issued French airworthiness
directive 2002—639(B), dated December
24, 2002, to ensure the continued
airworthiness of these airplanes in
France. That French airworthiness
directive supersedes French
airworthiness directives 2000-001—
300(B)R1 and 2001-071(B).

Explanation of Relevant Service
Information

For Model A300 B2 and A300 B4
series airplanes, Airbus has issued
Service Bulletins A300-53-0354,
Revision 02, dated December 13, 2001;
A300-53-0356, dated December 26,
2000; and A300-53-0357, dated
December 26, 2000. These service
bulletins describe procedures for
repetitive ultrasonic inspections to
detect cracking in certain skin lap joints,
and repair if necessary.

* Service Bulletin A300-53—-0354
describes procedures for repetitive
inspections of skin lap joints located
above the mid-passenger doors. If repair
is necessary, operators are instructed to
do temporary or final repair, as
applicable, per the applicable repair
drawing.

* Service Bulletin A300-53-0356
describes procedures for repetitive
inspections of skin lap joints located
below the mid-passenger doors and in
the lower fuselage aft of the wing. If
repairs is necessary, operators are
instructed to do a final repair per the
applicable Airbus structural repair
manual. The effectivity of this specific
service bulletin excludes those airplanes
modified by Airbus Modification 2611
in production.

 Service Bulletin A300-53-0357
describes procedures for repetitive
inspections on skin lap joints located
above the aft-passenger doors. If repair
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is necessary, operators are instructed to
contact Airbus for repair instructions.

For Model A300-600 series airplanes,
Airbus has issued Service Bulletin
A310-53-6129, Revision 02, dated
December 13, 2001, which describes
procedures for repetitive ultrasonic
inspections to detect cracking in skin
lap joints located above the mid-
passenger doors, and repair if necessary.

For Model A310 series airplanes,
Airbus has issued Service Bulletin
A310-53-2112, dated December 26,
2000, which describes procedures for
repetitive ultrasonic inspections to
detect cracking in skin lap joints located
below the aft passenger door, and repair
if necessary.

Accomplishment of the actions
specified in the service bulletins are
intended to adequately address the
identified unsafe condition.

FAA'’s Conclusions

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the DGAC,
reviewed all available information, and
determined that AD actions is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would
supersede AD 2000-02-39 to continue
to require either a one-time ultrasonic
inspection, or repetitive visual
inspections and eventual ultrasonic
inspection, to detect cracking of the
longitudinal skin splice above the mid-
passenger door panels, and corrective
actions if necessary. The proposed AD
would also require repetitive ultrasonic
inspections to detect cracking of certain
skin lap joints in additional areas of the
fuselage, and repair if necessary. The
actions would be required to be
accomplished in accordance with the
service bulletins described previously,
except as discussed below.

Explanation of Change Made to Existing
Requirements

The FAA has changed all references
to a “detailed visual inspection” in the
existing AD to “detailed inspection” in
this action.

Explanation of Change to Applicability

In this proposed AD the FAA has
revised the applicability of affected
Airbus Model A300 series airplanes to
“Airbus Model A300 B2 Series
Airplanes” and “Airbus Model A300 B4
Series Airplanes” to match the most
recent type certificate data sheet for the
affected models.

Also, for Model A300 series airplanes,
the applicability of the existing AD
includes serial numbers ““1 through 156
inclusive.” In this action the
applicability for Airbus Model A300 B2
and B4 series airplanes has been
changed to include serial numbers
0003 through 0156 inclusive.” The
airplanes with serial numbers 1 and 2
were destroyed by the manufacturer.

No Flight With Cracks

Airbus Service Bulletins A300-53—
0354, Revision 02; A300-53—-0356; and
A300-53-6129, Revision 02; allow flight
with cracking of certain lengths, as
specified in the applicable service
bulletin. This proposed AD would not
allow flight with any cracking,
regardless of crack length. We have
determined that because of the safety
implications and consequences
associated with such cracking, any
cracking must be repaired before further
flight.

Difference Between the Proposed AD
and the Service Information

Operators should note that, although
the service bulletins specify that the
manufacturer may be contacted for
disposition of certain repair conditions
and repetitive inspections after a final
repair, this proposal would require the
repair of those conditions to be
accomplished in accordance with a
method approved by either the FAA, or
the DGAC (or its delegated agent). In
light of the type of repair that would be
required to address the identified unsafe
condition, and consonance with existing
bilateral airworthiness agreements, the
FAA has determined that, for this
proposed AD, a repair approved by
either the FAA or the DGAC would be
acceptable for compliance with this
proposed AD.

Cost Impacts

There are approximately 128
airplanes of U.S. registry that would be
affected by this proposed AD.

The ultrasonic inspection that is
currently required by AD 200-02—-39
takes approximately 4 work hours per
airplane to accomplish, at an average
labor rate of $65 per work hour. Based
on these figures, the cost impact of the
currently required actions is estimated
to be $260 per airplane.

The detailed inspection that is
currently required by AD 2000-01-39
takes approximately 2 work hours per
airplane to accomplish, at an average
labor rate of $65 per work hour. Based
on these figures, the cost impact of the
currently required actions is estimated
to be $130 per airplane.

The ultrasonic inspection that is
proposed in this AD action would take
approximately 1 work hour per airplane
to accomplish, at an average rate of $65
per work hour. Based on these figures,
the cost impact of this proposed
inspection on U.S. operators is
estimated to be $8,320, or $65 per
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
Is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
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location provided under the caption
ADDRESSES

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-11557 (65 FR
5756, February 7, 2000), and by adding
a new airworthiness directive (AD), to
read as follows:

Airbus: Docket 2001-NM-111-AD.
Supersedes AD 2000-02-39,
Amendment 39-11557.

Applicability: Model A300 B2 series
airplanes; A300 B4 series airplanes; A300
B4-600, B4—600R, and C4—605R Variant F
(Collectively Called A300-600) series
airplanes; and A310 series airplanes;
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct cracking of certain
skin lap joints, which could result in reduced
structural integrity and decompression of the
airplane, accomplish the following:

Restatement of Certain Requirements of AD
2000-02-39

Ultrasonic or Detailed Visual Inspection

(a) For Model A300 series airplanes having
serial number (S/N) 0003 through 0156
inclusive: Within 14 days after January 31,
2000 (the effective date of AD 2000-02-39,
amendment 39-11557), accomplish the
requirements of either paragraph (a)(1) or
(a)(2) of this AD, in accordance with Airbus
All Operators Telex (AOT) A300-53A0352,
dated January 4, 2000.

(1) Perform a one-time ultrasonic
inspection to detect cracking of the
longitudinal skin splice above the mid-
passenger door panels below stringer 11 (left-
and right-hand) and between frames 28A and
30A.

(i) If no cracking is detected: No further
action is required by this paragraph.

(ii) If any cracking is detected: Before
further flight, accomplish the requirements of
paragraph (b) of this AD.

(2) Perform a detailed inspection to detect
cracking of the longitudinal skin splice above
the mid-passenger door panels below stringer
11 (left- and right-hand) and between frames
28A and 30A.

Note 1: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as
mirrors, magnifying lenses, etc., may be used.
Surface cleaning and elaborate access
procedures may be required.”

(i) If no cracking is detected: Accomplish
the requirements of paragraphs (a)(2)(i)(A)
and (a)(2)(i)(B) of this AD.

(A) Repeat the detailed inspection
thereafter at intervals not to exceed 80 flight
cycles; and

(B) Within 90 days after January 31, 2000:
Accomplish the requirements of paragraph
(a)(1) of this AD.

(ii) If any cracking is detected: Before
further flight, accomplish the requirements of
paragraph (b) of this AD.

Corrective Actions

(b) For airplanes on which any cracking is
detected during any inspection required by
paragraph (a)(1) or (a)(2) of this AD: Before
further flight, install either a temporary or
final repair, in accordance with Airbus AOT
A300-53A0532, dated January 4, 2000.

(1) If a temporary repair is installed: Prior
to the accumulation of 2,000 flight cycles
after the installation of the repair, install the
final repair.

(2) If a final repair is installed: No further
action is required by paragraphs (a) and (b)
of this AD.

New Requirements of This AD

Inspections and Corrective Actions: Model
A300 B2 and B4 Series Airplanes

(c) For Model A300 B2 and A300 B4 series
airplanes with S/Ns 0003 through 0305
inclusive: From the airplane interior, do an
ultrasonic inspection to detect cracking of the
skin lap joint located above the mid-
passenger door panel below stringer 11,
between frames 28A and 31, on the left and
right sides of the airplane, as applicable, per
the Accomplishment Instructions of Airbus
Service Bulletin A300-53—0354, Revision 02,
dated December 13, 2001 Do the inspection
at the times specified in paragraphs (c)(1) or
(c)(2) of this AD, as applicable.
Accomplishment of this inspection
terminates the repetitive inspections required
by paragraph (a)(2)(i)(A) of this AD.

(1) For airplanes with S/Ns 0003 through
0156 inclusive, except those airplanes on
which the final repair in AOT A300—
53A0352, Dated January 4, 2000; or Airbus
Service Bulletin A300-53-0354, Revision 02,
dated December 13, 2001, has been
accomplished: Do the inspection within
2,500 flight cycles after the inspection per
paragraph (a) of this AD, or within 14 days
after the effective date of this AD, whichever
occurs later. If no cracking is detected, repeat
the inspection thereafter at intervals not to
exceed 2,500 flight cycles.

(2) For airplanes with S/Ns 0157 through
0305 inclusive, except those airplanes on
which the final repair in Airbus Sevice
Bulletin A300-53-0354, Revision 02, dated

December 13, 2001, has been accomplished:
Do the initial inspection at the applicable
time specified in paragraph (c)(2)(i) or
(c)(2)(ii) of this AD. If no cracking is detected,
repeat the inspection thereafter at intervals
not to exceed 6,500 flight cycles.

(i) For airplanes with less than 20,500
flight cycles as of the effective date of this
AD: Inspect before the accumulation of
20,500 total flight cycles or within 19 months
after the effective date of this AD, whichever
occurs later.

(ii) For airplanes with 20,500 total flight
cycles or more, but less than 26,500 total
flight cycles as of the effective date of this
AD: Inspect within 500 flight cycles after the
effective date of this AD.

(d) Accomplishment of the actions
specified in Airbus Service Bulletin A300—
53—-0354, Revision 01, dated December 26,
2000, before the effective date of this AD, is
considered acceptable for compliance with
the requirements of paragraph (c) of this AD.

(e) If any cracking is detected during any
inspection per paragraph (c) of this AD: Do
paragraphs (e)(1) and (e)(2) of this AD, as
applicable.

(1) If any crack is detected in Area A as
defined in Figure 1 of Airbus Service Bulletin
A300-53-0354, Revision 02, dated December
13, 2001: Before further flight, repair per a
method approved by either the Manager,
International Branch, ANM—116, Transport
Airplane Directorate, FAA, or the Direction
Générale de I’Aviation Civile (DGAC) (or its
delegated agent).

(2) If any crack is detected in Area B as
defined in Figure 1 of Airbus Service Bulletin
A300-53-0354, Revision 02, dated December
13, 2001: Before further flight, do a
temporary repair or final repair, as
applicable, per the Accomplishment
Instructions of the service bulletin.

(f) For Model A300 B2 and A300 B4 series
airplanes with S/Ns 0003 through 0305
inclusive which have been repaired per
paragraph (d)(2) of this AD: Do paragraph
(f)(1) of (f)(2) of this AD, as applicable.

(1) If a temporary repair has been
accomplished: Within 2,000 flight cycles
after doing the temporary repair, do the final
repair per the Accomplishment Instructions
of Airbus Service Bulletin A300-53-0354,
Revision 02, dated December 13, 2001.

(2) If a final repair has been accomplished:
Perform repetitive inspections per a method
and at intervals approved by either the
Manager, International Branch, ANM-116,
Transport Directorate, FAA, or the DGAC (or
its delegated agent).

(g) For Model A300 B2 and A300 B4 series
airplanes, except those airplanes with Airbus
Modification 2611 accomplished in
production: Prior to the accumulation of
30,300 total flight cycles, or within 19
months after the effective date of this AD,
whichever occurs later, do the inspections in
paragraphs (g)(1) and (g)(2) of this AD.

(1) From the airplane interior: Do an
ultrasonic inspection to detect cracking of the
skin lap joint located below the mid-
passenger door panel, below stringer 27,
between frames 28A and 30A, on the left and
right sides of the airplane, as applicable, per
the Accomplishment Instructions of Airbus
Service Bulletin A300-53—-0356, dated
December 26, 2000.
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(i) If no cracking is detected: Repeat the
inspection required by paragraph (g)(1) of
this AD thereafter at intervals not to exceed
4,100 flight cycles.

(ii) If any cracking is detected in area A as
defined in Figure 1 of Airbus Service Bulletin
A300-53-0356: Before further flight, repair
the affected area per a method approved by
either the Manager, International Branch,
ANM-116, or the DGAC (or its delegated
agent). Upon completion of the repair, do
repetitive inspections of the affected area per
a method and at intervals approved by one
of the airworthiness authorities listed above.

(2) Do an external ultrasonic inspection to
detect cracking of the skin lap joint located
in the lower fuselage, aft of the wing, below
the mid-passenger door panel, below stringer
52, between frames 56 and 58, on the left and
right sides of the airplane, as applicable, per
the Accomplishment Instructions of Airbus
Service Bulletin A300-53-0356, dated
December 26, 2000. If an internal or external
repair doubler approved by the FAA or the
DGAC (or its delegated agent), of Airbus
design origin, has been installed in this area,
the doubler does not need to be removed for
inspection of this area.

(i) If no cracking is detected: Repeat the
inspection required by paragraph (g)(2) of
this AD thereafter at intervals not to exceed
4,100 flight cycles.

(ii) If any cracking is detected in Area B as
defined in Figure 1 of Airbus Service Bulletin
A300-53-0356: Before further flight, do a
final repair per the Accomplishment
Instructions of Airbus Service Bulletin A300—
53-0356.

(h) For Model A300 B2 and A300 B4 series
airplanes, except those on which Airbus
Service Bulletin A300-53-0209 has been
accomplished: From the airplane interior, do
an ultrasonic inspection to detect cracking of
the skin lap joint located below the aft-
passenger door panel, below stringer 28,
between frames 72 and 76 on the left and
right sides of the airplane, as applicable, per
the Accomplishment Instructions of Airbus
Service Bulletin A300-53—-0357, dated
December 26, 2000. If an internal or external
repair doubler is installed in this area,
inspection of this area is not required.
Perform the inspection at the later of the
times specified in paragraphs (h)(1) and
(h)(2) of this AD.

(1) Prior to the accumulation of 24,100
total flight cycles for S/Ns 0003 through 0156
inclusive, or 29,500 total flight cycles for
S/Ns 0157 through 0305 inclusive.

(2) Within 2,000 flight cycles or 19 months
after the effective date of this AD, whichever
occurs first.

(i) If no cracking is detected during the
inspection required by paragraph (h) of this
AD: Repeat the inspection required by
paragraph (h) of this AD at the intervals
specified in paragraph (i)(1) and (i)(2) of this
AD, as applicable.

(1) For Model A300 B2 and A300 B4 series
airplanes with S/Ns 003 through 0156
inclusive: Repeat the inspection thereafter at
intervals not to exceed 3,400 flight cycles.

(2) For Model A300 B2 and A300 B4 series
airplanes with S/Ns 0157 through 0305
inclusive: Repeat the inspection thereafter
not to exceed 5,400 flight cycles.

(j) For all Model A300 B2 and A300 B4
series airplanes; if any cracking is detected
during the inspection required by paragraph
(h) of this AD; Before further flight, repair the
affected area, per a method approved by
either the Manager, International Branch,
ANM-116, or the DGAC (or its delegated
agent).

Inspections and Corrective Actions: Model
A310 Series Airplanes

(k) For Model A310 series airplanes; prior
to the accumulation of 29,500 total flight
cycles, or within 19 months after the effective
date of this AD, whichever occurs later: From
the airplane interior, do an ultrasonic
inspection to detect cracking of the skin lap
joint located below the aft-passenger door
panel, below stringer 28, between frame 72
and frame 76, on the right and left sides of
the airplane, as applicable, per the
Accomplishment Instructions of Airbus
Service Bulletin A310-53-2112, dated
December 26, 2000. If an internal or external
repair doubler is installed in any inspection
area, inspection of that specific area is not
required.

(1) If no cracking is detected: Repeat the
inspection thereafter at intervals not to
exceed 5,400 flight cycles.

(2) If any cracking is detected: Before
further flight, repair the affected area, per a
method and at repetitive intervals approved
by either the Manager, International Branch,
ANM-116, or the DGAC (or its delegated
agent).

Inspections and Corrections Actions: Model
A300-600 Series Airplanes

(1) For Model A300-600 series airplanes:
From the airplane interior, do an ultrasonic
inspection to detect cracking of the skin lap
joint located above the mid-passenger door
panel, below stringer 11, between frames 28A
and 31, on the right and left sides of the
airplane, as applicable, per the
Accomplishment Instructions of Airbus
Service Bulletin A300-53—6129, Revision 02,
dated December 13, 2001. Do the inspection
at the applicable time specified in paragraph
(M(1), M(2), or (1)(3) of this AD. If no cracking
is detected, repeat the inspection thereafter at
intervals not to exceed 6,500 flight cycles.

(1) For airplanes with less than 20,500
flight cycles as of the effective date of this
AD: Inspect before the accumulation of
20,500 total flight cycles or within 19 months
after the effective date of this AD, whichever
occurs later.

(2) For airplanes with 20,500 total flight
cycles or more, but less than 26,500 total
flight cycles as of the effective date of this
AD: Inspect within 500 flight cycles after the
effective date of this AD.

(3) For airplanes with 26,500 total flight
cycles or more as of the effective date of this
AD: Inspect within 200 flight cycles or 30
days after the effective date of this AD,
whichever occurs later.

(m) If any cracking is detected during any
inspection per paragraph (1) of this AD: Do
paragraphs (m)(1) and (m)(2) of this AD, as
applicable.

(1) If any crack is detected in Area A as
defined in Figure 1 of Airbus Service Bulletin
A300-53-619, Revision 02, dated December

13, 2001: Before further flight, repair per a
method approved by either the Manager,
International Branch, ANM-116, or the
DGAC (or its delegated agent).

(2) If any crack is detected in Area B as
defined in figure 1 of Airbus Service Bulletin
A300-53-6129, Revision 02, dated December
13, 2001: Before further fight, do a temporary
repair or final repair, as applicable, per the
Accomplishment Instructions of Airbus
Service Bulletin A300-53—-6129, Revision 02,
dated December 13, 2001.

(n) For airplanes which have been repaired
per paragraph (m)(2) of this AD: Do
paragraph (n)(1) or (n)(2) of this AD, as
applicable.

(1) If a temporary repair has been
accomplished: Within 2,000 flight cycles
after doing the temporary repair, do the final
repair per the Accomplishment Instructions
of Airbus Service Bulletin A300-53-6129,
Revision 02, dated December 13, 2001.

(2) If a final repair has been accomplished:
Perform repetitive inspections per a method
and at intervals approved by either the
Manager, International Branch, ANM-116, or
the DGAC (or its delegated agent).

Credit for Previous Service Bulletin Revision

(o) Accomplishment of the actions in
Airbus Service Bulletin A300-53-6129,
Revision 01, dated December 26, 2000, before
the effective date of this AD, is considered
acceptable for compliance with the
requirements of paragraph (1) of this AD.

Submission of Inspection Results to
Manufacture Not Required

(p) Although the service bulletins
referenced in this AD specify to submit
information to the manufacture, this AD does
not include such a requirement.

Alternative Methods of Compliance

(g)(1) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116, is
authorized to approve alternative methods of
compliance for this AD.

(2) Alternative methods of compliance,
approved previously in accordance with AD
2000-02—-39, amendment 39-11557, are
approved as alternative methods of
compliance with the applicable actions in
this AD.

Note 2: The subject of this AD is addressed
in French airworthiness directive 2002—
639(B), dated December 24, 2002.

Dated: Issued in Renton, Washington, on
December 11, 2003.

Kevin M. Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03—31194 Filed 12—17-03; 8:45 am]
BILLING CODE 4910-13-M
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2002-NM-126—-AD]
RIN 2120-AA64

Airworthiness Directives; Bombardier
Model DHC-8-101, —102, —103, —106,
-201, -202, -301, -311, and -315
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to all
Bombardier Model DHC-8-101, —102,
-103, -106, —201, —202, —301, —311, and
—315 airplanes. This proposal would
require a detailed inspection of the wing
leading edge de-icer boots to determine
if they comply with the patch size and/
or patch number limits in the critical
zone as defined in the Aircraft
Maintenance Manual; and corrective
action, if necessary. This action is
necessary to prevent reduced
aerodynamic smoothness of the wing
leading edge de-icer boots and possible
reduced stall margin, which could result
in a significant increase in stall speeds,
leading to a possible stall prior to
activation of the stall warning. This
action is intended to address the
identified unsafe condition.

DATES: Comments must be received by
January 20, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2002—NM—
126—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2002-NM-126—AD” in the
subject line and need not be submitted

in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Bombardier, Inc., Bombardier Regional
Aircraft Division, 123 Garratt Boulevard,
Downsview, Ontario M3K 1Y5, Canada.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the FAA,
New York Aircraft Certification Office,
10 Fifth Street, Third Floor, Valley
Stream, New York.

FOR FURTHER INFORMATION CONTACT: Ezra
Sasson, Aerospace Engineer, Systems
and Flight Test Branch, ANE-172, FAA,
New York Aircraft Certification Office,
10 Fifth Street, Third Floor, Valley
Stream, New York 11581; telephone
(516) 256—7520; fax (516) 568—2716.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

» Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

 For each issue, state what specific
change to the proposed AD is being
requested.

* Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact

concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2002—NM-126—AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2002-NM-126-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

Transport Canada Civil Aviation
(TCCA), which is the airworthiness
authority for Canada, notified the FAA
that an unsafe condition may exist on
certain Bombardier Model DHC-8-101,
-102, -103, -106, —201, —-202, —-301,
—311, and —315 airplanes. The
manufacturer has revised the Aircraft
Maintenance Manual (AMM) to tighten
the limit on the size and number of
repair patches on the de-icer boots in
the wing critical zone to avoid any
adverse effect to the aerodynamic stall
margins. The new limits are based on
the airplane aerodynamic characteristics
and the smoothness of the boots.
Reduced aerodynamic smoothness of
the wing leading edge de-icer boots, and
possible reduced stall margin, if not
corrected, could result in a significant
increase in stall speeds, leading to a
possible stall prior to activation of the
stall warning.

Explanation of Relevant Service
Information

Bombardier has issued revisions to
the AMM, listed in the following table,
which describe procedures for a
detailed inspection of the wing leading
edge de-icer boots for damage and to
determine if they comply with the patch
size and/or patch number limits in the
critical zone as defined in the AMM.
The AMM revisions also describe
procedures for replacement of non-
compliant de-icer boots with new de-
icer boots, if necessary.
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TABLE—AMM REVISIONS

Program
Model— AMM— %’gﬁgg} Chapter— | Revision— Dated—
(PSM)—
DHC-8-101, —-102, —103, and —106 .................... Series 100 1-8-2 30-10-48 49 | October 3, 2001.
DHC-8-201, and —202 Series 200 1-82-2 | 30-12-00 11 | October 19,
2001.
DHC-8-301, =311, and =315 ......cccccveevvveeeiieeenne Series 300 ....ccoveveeiiiee e 1-83-2 | 30-10-48 | ..cccceecvveenn October 30,
2001.

1Temporary Revision (TR) 30-21.

Accomplishment of the actions
specified in the applicable AMM
revision is intended to adequately
address the identified unsafe condition.

TCCA classified these actions as
mandatory and issued Canadian
airworthiness directive CF—2001-43,
dated November 23, 2001, to ensure the
continued airworthiness of these
airplanes in Canada.

FAA’s Conclusions

These airplane models are
manufactured in Canada and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the TCCA has
kept us informed of the situation
described above. We have examined the
findings of the TCCA, reviewed all
available information, and determined
that AD action is necessary for products
of this type design that are certificated
for operation in the United States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the Canadian airworthiness directive
described previously, and corrective
actions, if necessary. The corrective
actions involve the temporary revision
of the Aircraft Flight Manual (AFM) to
specify operating limitations, and
eventual replacement of the de-icer
boots with new boots.

Cost Impact

We estimate that 200 airplanes of U.S.
registry would be affected by this
proposed AD, that it would take

approximately 2 work hours per
airplane to accomplish the proposed
inspection, and that the average labor
rate is $65 per work hour. Based on
these figures, the cost impact of the
proposed AD on U.S. operators is
estimated to be $26,000, or $130 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted. The cost
impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this

action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Bombardier, Inc. (Formerly de Havilland,
Inc.): Docket 2002-NM-126—AD.

Applicability: All Model DHC-8-101,
-102, -103, -106, —-201, —-202, =301, —311,
and —315 airplanes; certificated in any
category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent reduced aerodynamic
smoothness of the wing leading edge de-icer
boots and possible reduced stall margin,
which could result in a significant increase
in stall speeds, leading to a possible stall
prior to activation of the stall warning;
accomplish the following:

Maintenance Manual Reference

(a) The term ‘“Aircraft Maintenance
Manual,” or the acronym “AMM,” as used in
this AD, means the chapter of the Bombardier
Aircraft Maintenance Manuals listed in Table
1 of this AD, as applicable:
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TABLE 1.—AMM REFERENCE
Program
Model— AMM— %’gﬁgg} Chapter— | Revision— Dated—
(PSM)—
DHC-8-101, —-102, —103, and —106 .................... Series 100 1-8-2 30-10-48 49 | October 3, 2001.
DHC-8-201, and —202 Series 200 1-82-2 | 30-12-00 11 | October 19,
2001.
DHC-8-301, =311, and =315 .......cccceouerrvrriienene. Series 300 ....ccooveeiiiieiieeeeneee 1-83-2 | 30-10-48 (1) | October 30,
2001.

1Temporary Revision (TR) 30-12.

Detailed Inspection

(b) Within 60 days after the effective date
of this AD: Perform a detailed inspection of
the wing leading edge de-icer boots to
determine if the de-icer boots comply with
the patch size and/or patch number limits in
the critical zone as defined in the AMM.

Note 1: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface

cleaning and elaborate access procedures
may be required.”

(1) If all de-icer boots are within the patch
size and/or patch number limits in the
critical zone as defined in the AMM, no
further action is required by this paragraph.

(2) If any de-icer boot exceeds the patch
size and/or patch number limits in the
critical zone as defined in the AMM,
accomplish the corrective actions required by
paragraph (c) of this AD.

Corrective Actions

(c) For de-icer boots that require the
corrective actions described in paragraph
(b)(2) of this AD, accomplish the following
corrective actions:

TABLE 2.—PERFORMANCE PENALTIES

(1) Before further flight, insert the contents
of Table 2 of this AD in the Limitations
Section of the Aircraft Flight Manual (AFM)
and advise flight crews to comply with the
performance penalties detailed in Table 2 of
this AD.

(2) Within 24 months after the effective
date of this AD, replace all wing de-icer boots
that exceed the patch size and/or patch
number limits in the critical zone as defined
in the AMM, with new de-icer boots, in
accordance with the applicable AMM
referenced in Table 1 of this AD. Remove the
contents of Table 2 of this AD from the AFM,
and terminate the requirements to comply
with the performance penalties after all
replacements are accomplished.

AFM sections

AFM limits with de-ice boot
patch limits exceeded
Note: Flap settings as

applicable to aircraft model

T/O Speed: Sub-Section 5-2
Vi, Vi & V2

Final T/O Climb Speed

Add:

5 kt (flap 0°)
5 kt (flap 5°)
5 kt (flap 10°)
5 kt (flap 15°)
Add:

5 kt (flap 0°)

T/O WAT Limit: Sub-Section 5-3

Note: Weight reduction not required when limited by maximum structural weight.

Subtract:

18 kg, 400 Ib. (flap 0°)
90 kg, 200 Ib. (flap 5°)
No change (flap 10°)
No change (flap 15°)

T/O Climb: Sub-Section 5—4
1st Seg. Gradient

2nd Seg. Gradient

Final Seg. Gradient

Subtract:

0.008 (flap 0°)
0.004 (flap 5°)
0.004 (flap 10°)
0.004 (flap 15°)
Subtract:

0.005 (flap 0°)
0.002 (flap 5°)
0.002 (flap 10°)
0.002 (flap 15°)
Subtract:

0.009 (flap 0°)

T/O Field Length: Sub-Section 5-5
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TABLE 2.—PERFORMANCE PENALTIES—Continued
AFM limits with de-ice boot
paicn s excocded
applicable to aircraft model
TOR, TOD & ASD ..ttt e oottt e e o4 b ettt e e e 4okt bttt e e oo 1k ettt e e e e e aaaa b et et e e e e e b e e e e e e e e et neeeas Add:

16% (flap 0°)
16% (flap 5°)
16% (flap 10°)
16% (flap 15°)

Net T/O Flight Path: Sub-Section 5-6
[ L G = Uo 1= o | PSSRt

4th Seg. Net Gradient

Flap Retraction INItIAtION SPEEU .......cc.eiiiiiiiiiii ittt sttt et e

Subtract

0.005 (flap 0°)
0.002 (flap 5°)
0.002 (flap 10°)
0.002 (flap 15°)
Subtract:

0.012 (flap 0°)
Add:

5 kt (flap 5°)

5 kt (flap 10°)
5 kt (flap 15°)

Enroute Climb Data: Sub-Section 5-7
Enroute Climb Speed

Net Climb Gradient

OEI-CIMD CINING ..ttt ettt et s bt et e e a bt b e e she e e bt e nabeebe e et eenbeesaneenes

Landing Speed: Sub-Section 5-8
Approach, Go-around & Vref

Add:

5 kt
Subtract:
0.004
Subtract:
1,200 ft

Add:

5 kt (flap 5°)
5 kt (flap 10°)
5 kt (flap 15°)
5 kt (flap 35°)

Landing WAT Limit: Sub-Section 5-9
Note: Weight reduction not required when limited by maximum structural weight.

Subtract:

860 kg, 1900 Ib.(flap 10°)
225 kg, 500 Ib. (flap 15°)
180 kg, 400 Ib. (flap 35°)

Landing Climb Data: Sub-Section 5-10
PN o] o] (o T Tod g €1 o R R @4 [T o] o T €1 = To 1= o | SRS

Balked Landing Gross Climb Gradient

Subtract:

0.010 (flap 5°)
0.003 (flap 10°)
0.002 (flap 15°)
Subtract:

0.035 (flap 10°)
0.017 (flap 15°)
0.016 (flap 35°)

Landing Field Length: Sub-Section 5-11

Add:

23% (flap 10°)
16% (flap 15°)
10% (flap 35°)

Brake Energy: Sub-Section 5-12
ACCEIISTIOP BLE. .. ettt h e bbbttt bt b et b et

(=10 To 14 T T = 30 PSPPSR

Add

7% (flap 0°)
7% (flap 5°)
7% (flap 10°)
7% (flap 15°)
Add:

30% (flap 10°)
20% (flap 15°)
8% (flap 35°)
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Parts Installation

(d) As of the effective date of this AD, no
person may install—on any airplane—a de-
icer boot patch in the critical zone of the
wing de-icer boots that exceeds the AMM
limits referenced in paragraph (b) of this AD.

Alternative Methods of Compliance

(e) In accordance with 14 CFR 39.19, the
Manager, New York Aircraft Certification
Office (ACO), FAA, is authorized to approve
alternative methods of compliance for this
AD.

Note 2: The subject of this AD is addressed
in Canadian airworthiness directive
CF-2001-43, dated November 23, 2001.

Issued in Renton, Washington, on
December 10, 2003.

Kevin Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03-31183 Filed 12-17-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003—-NM-80-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model

A300 B4-600 and A300 C4-600 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Airbus Model A300 B4-600 and
A300 C4-600 series airplanes. This
proposal would require a one-time
inspection to detect damage of the
pump diffuser guide slots (bayonet) of
the center tank fuel pumps, the pump
diffuser housings, and the pump
canisters; repetitive inspections to
detect damage of the fuel pumps and the
fuel pump canisters; and corrective
action, if necessary. This action is
necessary to detect and correct damage
of the center tank fuel pumps and fuel
pump canisters, which could result in
separation of a pump from its electrical
motor housing, loss of flame trap
capability, and a possible fuel ignition
source in the center fuel tank. This
action is intended to address the
identified unsafe condition.

DATES: Comments must be received by
January 20, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation

Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2003—NM—
80—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227—-1232. Comments
may also be sent via the Internet using
the following address:
9-anm-nprmcomment@faa.gov.
Comments sent via fax or the Internet
must contain ‘“Docket No. 2003-NM—
80—AD” in the subject line and need not
be submitted in triplicate. Comments
sent via the Internet as attached
electronic files must be formatted in
Microsoft Word 97 or 2000 or ASCII
text.

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT: Tim
Backman, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2797;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

 For each issue, state what specific
change to the proposed AD is being
requested.

* Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of

the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2003—NM-80-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2003-NM-80-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The Direction Générale de I’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
notified the FAA that an unsafe
condition may exist on certain Airbus
Model A300 B4-600 and A300 C4—600
series airplanes. The DGAG previously
advised the FAA that damaged center
tank fuel pumps and pump canisters
had been found on Airbus Model A300
B4-600R and A300 F4—600R series
airplanes. Investigation revealed that the
pump canister legs had cracked due to
fatigue. In one instance, this led to the
separation of the upper part of the pump
canister from its lower part attached at
the center tank bottom wall. Fatigue
cracking was also found at the base of
the fuel pump diffuser housing. The
DGAC has since advised the FAA that
fuel tank pump canisters have also been
found broken on Model A300 B4-600
and A300 C4-600 series airplanes,
which are consequently subject to the
unsafe condition identified in this
proposed AD: separation of a fuel pump
from its electrical motor housing, loss of
flame trap capability, and a possible fuel
ignition source in the center fuel tank.

Related Rulemaking

On December 23, 1999, the FAA
issued AD 99-27-07, amendment 39—
11488 (65 FR 213, January 4, 2000), for
all Model A300 B4-600R and A300 F4—
600R series airplanes. That AD requires
a one-time inspection for damage of the
center tank fuel pumps and fuel pump
canisters, repetitive inspections of the
fuel pumps and fuel pump canisters,
and replacement of damaged parts with
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new or serviceable parts. The actions
specified by that AD are intended to
detect damage to the fuel pump and fuel
pump canister, which could result in
loss of flame trap capability and could
provide a fuel ignition source in the
center fuel tank.

Explanation of Relevant Service
Information

Airbus has issued All Operators Telex
(AOT) A300-600—28A6075, dated
February 20, 2003, which describes
procedures for the following:

* A one-time detailed inspection to
detect cracks, fretting, and other damage
of the lower part of the pump diffuser
guide slots (bayonet) of the center tank
fuel pumps and the bottom of the pump
diffuser housings; and replacement of
any damaged pump and its
corresponding fuel pump canister with
new parts.

* A one-time detailed inspection to
detect cracks of the center tank fuel
pump canisters, and replacement of any
cracked fuel pump canister and its
corresponding fuel pump with new
parts.

» Repetitive detailed inspections to
detect damage of the fuel pumps, and
replacement of any damaged pump with
a new part.

* Repetitive nondestructive test
(NDT) inspections to detect damage of
the fuel pump canisters, and
replacement of any damaged canister
with a new part. Replacement of a
canister would reset the inspection
schedule for the next inspection to
7,000 flight cycles, to be repeated within
1,500-flight-cycle intervals.
Replacement of a canister eliminates the
need to reinspect the fuel pumps.

» A report of the findings for each
inspection.

The DGAC classified this AOT as
mandatory and issued French
telegraphic airworthiness directive
2003-085 (B), dated February 21, 2003,
to ensure the continued airworthiness of
these airplanes in France.

Airbus AOT A300-600-28A6075
refers to Airbus Alert Service Bulletin
A300-28A6061, Revision 04, dated
August 1, 2002, as an additional source
of service information for
accomplishment of the NDT
inspections.

FAA'’s Conclusions

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral

airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the DGAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in and in accordance with the AOT
described previously, except as
discussed under “Differences Between
Proposed AD and AOT/French
Airworthiness Directive.” This
proposed AD would also require that
operators report their findings to the
manufacturer.

Differences Between Proposed AD and
AOT/French Airworthiness Directive

The DGAC issued French
airworthiness directive 2003—-085 (B) as
“telegraphic.” The FAA agrees that the
unsafe condition could warrant
immediate attention but finds it
unnecessary to immediately adopt this
rule. At the time of issuance, this
proposed AD would affect only two
airplanes. The FAA has been advised
that the one-time detailed inspections
specified in paragraph (a) of this
proposed AD (with a proposed
compliance time of 15 days) have been
accomplished for both affected
airplanes. Furthermore, the proposed
compliance time for the repetitive
inspections is long enough to provide
notice and the opportunity for public
comment on the proposed rule.

The applicability/effectivity for the
French airworthiness directive/AOT
includes A300 B4-600 and A300 C4—
600 series airplanes, which are
identified as “A300—600 aircraft without
a fuel trim tank system (pre-production
Mod 4801).” The only Model A300 C4—
600 airplane listed on the type
certificate data sheet is the A300 C4-605
Variant F. Therefore, the applicability of
this proposed AD is Model A300 B4—
601, A300 B4-603, A300 B4-620, and
A300 C4-605 Variant F series airplanes;
except those equipped with a fuel trim
tank system.

The French airworthiness directive
excludes certain airplanes (serial
numbers 546, 553, 618, and 623) that
“have already been inspected per
Airbus Alert Service Bulletin A300-
28A6061.” However, that inspection

must be repeated at regular intervals.
The FAA finds that those airplanes are
still subject to the identified unsafe
condition and should be included in the
applicability of this proposed AD.

Interim Action

This is considered to be interim
action. The inspection reports that
would be required by this proposed AD
would enable the manufacturer to
obtain better insight into the nature,
cause, and extent of the fuel pump
damage, and eventually to develop final
action to address the unsafe condition.
Once final action has been identified,
the FAA may consider further
rulemaking.

Changes to 14 CFR Part 39/Effect on the
Proposed AD

On July 10, 2002, the FAA published
a new version of 14 CFR 39 (67 FR
47997, July 22, 2002), which governs the
FAA’s AD system. This regulation now
includes material that relates to altered
products, special flight permits, and
alternative methods of compliance
(AMOCGs). This proposed AD does not
include this material; however, the
office authorized to approve AMOCs is
identified in paragraph (d).

Change to Labor Rate Estimate

We have reviewed the figures we have
used over the past several years to
calculate AD costs to operators. To
account for various inflationary costs in
the airline industry, we find it necessary
to increase the labor rate used in these
calculations from $60 per work hour to
$65 per work hour. The cost impact
information, below, reflects this
increase in the specified hourly labor
rate.

Cost Impact

The FAA estimates that 2 airplanes of
U.S. registry would be affected by this
proposed AD. The detailed inspections
would take about 2 work hours per
airplane, and the NDT inspection would
take about 5 work hours per airplane,
per inspection cycle. The average labor
rate is $65 per work hour. Based on
these figures, the cost per airplane is
estimated to be $130 for the detailed
inspections and $325 per NDT
inspection.

The FAA has been advised that the
proposed one-time detailed inspections
have already been accomplished for
both of the U.S.-registered airplanes.
Therefore, the future economic cost
impact of this proposed AD on U.S.
operators would be only $325 per
airplane, per each of the repetitive NDT
inspections.
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The cost impact figures discussed in
AD rulemaking actions represent only
the time necessary to perform the
specific actions actually required by the
AD. These figures typically do not
include incidental costs, such as the
time required to gain access and close
up, plan, or perform other
administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Airbus: Docket 2003—-NM—-80—AD.

Applicability: Model A300 B4-601, A300
B4-603, A300 B4-620, and A300 C4-605
Variant F series airplanes; certificated in any
category; except those airplanes equipped
with a fuel trim tank system (Airbus
Modification 4801).

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct damage of the center
tank fuel pumps and fuel pump canisters,
which could result in separation of a pump
from its electrical motor housing, loss of
flame trap capability, and a possible fuel
ignition source in the center fuel tank,
accomplish the following:

Detailed Inspections

(a) Within 15 days after the effective date
of this AD (unless accomplished previously),
perform detailed inspections as specified in
paragraphs (a)(1) and (a)(2) of this AD, in
accordance with paragraph 4.2 of Airbus All
Operators Telex (AOT) A300-600—28A6075,
dated February 20, 2003.

Note 1: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

(1) Inspect the lower part of the pump
diffuser guide slots (bayonet) of the center
tank fuel pumps and the bottom of the pump
diffuser housings to detect cracks, fretting,
and other damage. Replace any damaged
pump and the corresponding fuel pump
canister with new parts before further flight
in accordance with the AOT.

(2) Inspect the center tank fuel pump
canisters to detect cracks. Replace any
cracked fuel pump canister and the
corresponding fuel pump with new parts
before further flight in accordance with the
AOT.

Repetitive Inspections

(b) Within 600 flight hours after the
effective date of this AD: Perform a detailed
inspection of the fuel pumps, and an eddy
current inspection of the fuel pump canisters,
to detect damage. Do the inspections in
accordance with paragraph 4.3 of Airbus
AOT A300-600-28A6075, dated February 20,
2003. Replace any damaged part with a new
part before further flight in accordance with
the AOT. Repeat the inspections at intervals
not to exceed 1,500 flight cycles.

(c) Within 7,000 flight cycles after canister
replacement as specified in paragraph (b) of
this AD: Perform an eddy current inspection
of the fuel pump canisters to detect damage
in accordance with Airbus AOT A300-600—
28A6075, dated February 20, 2003. Replace
any damaged part with a new part before
further flight in accordance with the AOT.
Thereafter repeat the inspection at intervals
not to exceed 1,500 flight cycles.

Note 2: Airbus AOT A300-600-28A6075
refers to Airbus Alert Service Bulletin A300—
28A6061, Revision 04, dated August 1, 2002,
as an additional source of service information
for accomplishment of the eddy current
inspection required by paragraph (b)(2) of
this AD.

Reporting Requirement

(d) At the applicable time specified in
paragraph (d)(1) or (d)(2) of this AD: Submit
a report of findings (both positive and
negative) of each inspection required by this
AD, in accordance with Airbus AOT A300-
600-28A6075, dated February 20, 2003.
Information collection requirements
contained in this AD have been approved by
the Office of Management and Budget (OMB)
under the provisions of the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.) and have been assigned OMB Control
Number 2120-0056.

(1) For any inspection accomplished after
the effective date of this AD: Submit the
report within 10 days after performing that
inspection.

(2) For any inspection accomplished before
the effective date of this AD: Submit the
report within 10 days after the effective date
of this AD.

Alternative Methods of Compliance

(e) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
FAA, is authorized to approve alternative
methods of compliance for this AD.

Note 3: The subject of this AD is addressed
in French telegraphic airworthiness directive
2003-085 (B), dated February 21, 2003.

Issued in Renton, Washington, on
December 10, 2003.

Kevin Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 03—31182 Filed 12—17-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2002-NM-352-AD]
RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-135 and —-145
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Empresa Brasileira de
Aeronautica S.A. (EMBRAER) Model
EMB-135 and —145 series airplanes.
This proposal would require
replacement of the air turbine starters
(ATS) with modified ATSs. This action
is necessary to prevent sheared ATS
output shafts, which could result in oil
flowing down the engine accessory gear
box shafts and dripping into the engine
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compartments, and consequent oil fire,
in-flight shutdown, and/or rejected take-
off. This action is intended to address
the identified unsafe condition.

DATES: Comments must be received by
January 20, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM—-114,
Attention: Rules Docket No. 2002—NM—
352—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2002-NM-352—AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Empresa Brasileira de Aeronautica S.A.
(EMBRAER), P.O. Box 343-CEP 12.225,
Sao Jose dos Campos—SP, Brazil. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1175;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

 For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2002-NM-352—-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2002-NM-352-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The Departmento de Aviacao Civil
(DAC), which is the airworthiness
authority for Brazil, notified the FAA
that an unsafe condition may exist on
certain EMBRAER Model EMB-135 and
—145 series airplanes. The DAC advises
that it has received reports of
interference problems between the
engine air turbine starter (ATS) output
shafts and the engine accessory gear box
(AGB) shafts, which resulted in sheared
ATS output shafts. Sheared ATS output
shafts could result in oil flowing down
the engine AGB shafts and dripping into
the engine compartments, and
consequent oil fire, in-flight shutdown,
and/or rejected take-off.

Explanation of Relevant Service
Information

EMBRAER has issued Service Bulletin
145-80—0004, Change 01, dated October
22, 2001, which describes procedures
for replacing the existing ATS with a
modified ATS. That service bulletin
references Honeywell Service Bulletin
3505910-80-1710, Revision 1, dated
August 7, 2001, as an additional source
of service information for
accomplishment of the modification.
The Honeywell service bulletin is
included within the EMBRAER service
bulletin. The procedures in the

Honeywell service bulletin include
inspecting the magnetic drain plug for
metal contamination, inspecting the
ATS output shafts for interference
marks, modifying the ATS output shafts
by machining/drilling holes and
installing a restrictor, and installing
modified ATSs on the airplane.
Accomplishment of the actions
specified in the service bulletin is
intended to adequately address the
identified unsafe condition. The DAC
classified this service bulletin as
mandatory and issued Brazilian
airworthiness directive 2001-09-04,
dated October 10, 2001, to ensure the
continued airworthiness of these
airplanes in Brazil.

FAA’s Conclusions

These airplane models are
manufactured in Brazil and are type
certificated for operation in the United
States under the provisions of § 21.29 of
the Federal Aviation Regulations (14
CFR 21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DAC has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the DAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the service bulletin described
previously, except as described below.

Difference Between the Brazilian AD
and the Proposed AD

The effectivity listed in the original
issue of EMBRAER Service Bulletin
145—-80-0004, dated May 23, 2001, was
the same as the applicability listed in
Brazilian airworthiness directive 2001—
09-04, dated October 10, 2001. When
EMBRAER Service Bulletin 145-80—
0004, Change 01, dated October 22,
2001, was issued, the effectivity was
revised and additional airplanes were
added to the effectivity of the service
bulletin. The Brazilian airworthiness
directive has not been revised; therefore,
the applicability does not match the
current effectivity listed in Change 01 of
the service bulletin. The applicability of
this proposed AD references the
effectivity as listed in Change 01 of the
service bulletin so all affected airplanes
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are addressed. This difference has been
coordinated with the DAC.

Cost Impact

The FAA estimates that 290 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 1 work hour per airplane
to accomplish the proposed actions, and
that the average labor rate is $65 per
work hour. There would be no charge
for required parts. Based on these
figures, the cost impact of the proposed
AD on U.S. operators is estimated to be
$18,850, or $65 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted. The cost
impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the

Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Empresa Brasileira de Aeronautica S.A.
(EMBRAER): Docket 2002-NM-352—-AD.

Applicability: Model EMB-135 and —145
series airplanes, as listed in EMBRAER
Service Bulletin 145-80-0004, Change 01,
dated October 22, 2001; certificated in any
category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent sheared air turbine starters
(ATS) output shafts, which could result in oil
flowing down the engine accessory gear box
shafts and dripping into the engine
compartments, and consequent oil fire, in-
flight shutdown, and/or rejected take-off,
accomplish the following:

Replacement of ATSs With Modified ATSs

(a) Within 800 flight hours after the
effective date of this AD, replace the ATSs
with modified ATSs in accordance with the
Accomplishment Instructions of EMBRAER
Service Bulletin 145-80-0004, Change 01,
dated October 22, 2001.

Note 1: Honeywell Service Bulletin
3505910-80—1710, Revision 1, dated August
7, 2001, is incorporated within the pages of
EMBRAER Service Bulletin 145-80-0004,
Change 01, dated October 22, 2001.

(b) Accomplishment of the specified
actions before the effective date of this AD in
accordance with EMBRAER Service Bulletin
145-80-0004, dated May 23, 2001, is
considered acceptable for compliance with
paragraph (a) of this AD.

Alternative Methods of Compliance

(c) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate, is
authorized to approve alternative methods of
compliance for this AD.

Note 2: The subject of this AD is addressed
in Brazilian airworthiness directive 2001-09—
04, dated October 10, 2001.

Issued in Renton, Washington, on
December 10, 2003.

Kevin Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03—31181 Filed 12—-17-03; 8:45 am]|
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2002-NM-335-AD]
RIN 2120-AA64

Airworthiness Directives; Boeing
Model 707 and 720 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Boeing Model 707 and 720 series
airplanes. This proposal would require
repetitive inspections of the upper and
lower barrel nuts and bolts that retain
the aft trunnion support fitting of each
main landing gear for corrosion, cracks,
and loose or missing nuts and bolts;
torque checks of the upper and lower
bolts to verify the torque is within a
specified range; and corrective actions,
if necessary. This action is necessary to
detect and correct cracking and/or loss
of the barrel nuts and bolts that retain
the aft trunnion support fitting, which
could result in the collapse of the main
landing gear upon landing. This action
is intended to address the identified
unsafe condition.

DATES: Comments must be received by
February 2, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2002-NM—
335—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2002-NM-335—-AD"”" in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the FAA, Transport
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Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Candice Gerretsen, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—4056; telephone
(425) 917-6428; fax (425) 917—6590.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

» Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

* Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2002-NM-335-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2002-NM-335—AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The FAA has received reports
indicating that one operator found
cracks in the barrel nut that attaches the
aft trunnion bearing cap of the main
landing gear to the trunnion support
fitting and that another operator
discovered that the barrel nut and bolt
were missing, on Boeing Model 707
series airplanes. The cause of the
cracking is stress corrosion. This
condition, if not detected and corrected,
could result in cracking and/or loss of
the barrel nuts and bolts that retain the
aft trunnion support fitting, which
could result in the collapse of the main
landing gear upon landing.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing 707/720 Alert Service Bulletin
A3509, dated June 13, 2002, which
describes procedures for performing
repetitive detailed inspections of the
upper and lower barrel nuts and bolts
that retain the aft trunnion support
fitting of each main landing gear for
corrosion, cracks, and loose or missing
nuts and bolts; torque checks of the
upper and lower bolts to verify the
torque is within the specified range; and
corrective actions, if necessary. The
corrective actions consist of performing
a detailed inspection of the aft trunnion
bearing cap and aft trunnion support
fitting for corrosion, and repair if
necessary; performing a magnetic
particle inspection of the aft trunnion
bearing cap for cracks, and replacement
if necessary; and reinstalling the main
landing gear trunnion with new Inconel
barrel nuts and bolts to retain the aft
trunnion support fitting.
Accomplishment of the actions
specified in the service bulletin is
intended to adequately address the
identified unsafe condition.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require accomplishment of the actions
specified in the service bulletin
described previously.

Cost Impact

There are approximately 230
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
42 airplanes of U.S. registry would be
affected by this proposed AD.

It would take approximately 1 work
hour per airplane to accomplish the
proposed detailed inspection of the
upper and lower barrel nuts and bolts

and the torque check. The average labor
rate is $65 per work hour. Based on
these figures, the cost impact on U.S.
operators is estimated to be $2,730, or
$65 per airplane, per inspection and
torque check.

It would take approximately 3 work
hours per airplane to accomplish the
proposed detailed inspection of the aft
trunnion bearing cap. The average labor
rate is $65 per work hour. Based on
these figures, the cost impact on U.S.
operators is estimated to be $8,190, or
$195 per airplane.

It would take approximately 4 work
hours per airplane to accomplish the
proposed installation of the new Inconel
barrel nut and bolt and the main landing
gear trunnion. The average labor rate is
$65 per work hour. Based on these
figures, the cost impact on U.S.
operators is estimated to be $10,920, or
$260 per airplane.

Required parts would cost
approximately $3,380 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this proposed AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
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location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 2002-NM-335-AD.

Applicability: Model 707 and 720 series
airplanes, as listed in Boeing 707/720 Alert
Service Bulletin A3509, dated June 13, 2002;
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct cracking and/or loss
of the upper and lower barrel nuts and bolts
that retain the aft trunnion support fitting,
which could result in the collapse of the
main landing gear upon landing, accomplish
the following:

Service Bulletin References

(a) The term “service bulletin,” as used in
this AD, means the Accomplishment
Instructions of Boeing 707/720 Alert Service
Bulletin A3509, dated June 13, 2002.

Initial Inspection

(b) Within 60 days after the effective date
of this AD, for each main landing gear,
perform the inspection specified in
paragraph (b)(1) of this AD and the torque
check specified in paragraph (b)(2) of this
AD, in accordance with the service bulletin.

(1) Perform a detailed inspection of the
upper and lower barrel nuts and bolts that
retain the aft trunnion support fitting for
corrosion, cracks, and loose or missing nuts
and bolts.

(2) Torque check the upper and lower bolts
to verify the torque is within the range
specified in Figure 2 of the service bulletin.

Repetitive Inspections

(c) If no corrosion, crack, or loose or
missing nut or bolt is found, and the torque
is found to be within the specified range,
during the inspection and torque check
specified in paragraph (b) of this AD, then
repeat the actions specified in paragraph (b)
of this AD thereafter at intervals not to
exceed 60 days.

Corrective Actions

(d) If any corrosion, crack, or loose or
missing nut or bolt is found, or if the torque

is found not to be within the specified range,
during the inspection and torque check
specified in paragraph (b) of this AD: Before
further flight, do the corrective actions
specified in paragraphs (d)(1) through (d)(3)
of this AD. Accomplishment of these actions
constitutes terminating action for the
repetitive inspections specified in paragraph
(c) of this AD.

(1) Perform a detailed inspection of the aft
trunnion bearing cap and aft trunnion
support fitting for corrosion, in accordance
with the service bulletin. If any corrosion is
detected, before further flight, repair in
accordance with the service bulletin.

(2) Perform a magnetic particle inspection
of the aft trunnion bearing cap for cracks in
accordance with Figure 3 of the service
bulletin.

(i) If no crack is found, before further flight,
reinstall the inspected aft trunnion bearing
cap in accordance with the service bulletin.

(ii) If any crack is found, before further
flight, replace the aft trunnion bearing cap
with a new aft trunnion bearing cap in
accordance with the service bulletin.

(3) Reinstall the main landing gear
trunnion with new Inconel barrel nuts and
bolts to retain the aft trunnion support fitting,
in accordance with Figure 4 of the service
bulletin.

Terminating Action

(e) Within one year after the effective date
of this AD, for each main landing gear,
replace the upper and lower steel barrel nuts
and H-11 bolts that retain the aft trunnion
support fitting with new Inconel barrel nuts
and bolts as specified in paragraphs (d)(1)
through (d)(3) of this AD. Accomplishment of
these actions constitutes terminating action
for the requirements of this AD.

Parts Installation

(f) As of the effective date of this AD, no
person shall install a steel barrel nut with H—
11 bolt to retain the aft trunnion support
fitting, on any airplane.

Alternative Methods of Compliance

(g) In accordance with 14 CFR 39.19, the
Manager, Seattle Aircraft Certification Office,
FAA, is authorized to approve alternative
methods of compliance for this AD.

Issued in Renton, Washington, on
December 10, 2003.

Kevin Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 03-31180 Filed 12-17-03; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-175-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A310 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to certain
Airbus Model A310 series airplanes,
that requires repetitive inspections of
the fuselage skin to detect corrosion or
fatigue cracking around and under the
chafing plates of the wing root; and
corrective actions, if necessary. That AD
also provides an optional terminating
action for the repetitive inspections.
This action would reinstate repetitive
inspections in certain areas where
corrosion was detected and reworked as
required by the existing AD. The actions
specified by the proposed AD are
intended to detect and correct fatigue
cracks and corrosion around and under
the chafing plates of the wing root,
which could result in reduced structural
integrity of the airplane. This action is
intended to address the identified
unsafe condition.

DATES: Comments must be received by
January 20, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2002-NM—
175—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227—-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2002—-NM-175—-AD" in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
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the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Anthony Jopling, Program Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2190;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘“‘Comments to
Docket Number 2002-NM-175-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2002-NM-175-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

On April 21, 1998, the FAA issued
AD 98-09-20, amendment 39-10501 (63
FR 23377, April 29, 1998), applicable to
certain Airbus Model A310 series
airplanes, to require repetitive
inspections of the fuselage skin to detect
corrosion or fatigue cracks around and
under the chafing plates of the wing
root; and corrective actions, if
necessary. That AD also provides an
optional terminating action for the
repetitive inspections. That action was
prompted by notification from the
Direction Générale de I’Aviation Civile
(DGAC), which is the airworthiness
authority for France, that it received
reports of the presence of corrosion
under the chafing plates and around the
fasteners of the wing root between
fuselage frames 36 and 39. The
requirements of that AD are intended to
detect and correct fatigue cracks and
corrosion around and under the chafing
plates of the wing root, which could
result in reduced structural integrity of
the airplane.

Actions Since Issuance of Previous Rule

Although AD 98-09-20 provides an
optional terminating action for
repetitive inspections for fatigue
cracking around and under the chafing
plates of the wing root, it has been
determined that repetitive inspections
for fatigue cracking are still necessary
on the left and right sides of frame 39,
stringer 35, if any corrosion was
reworked in this area.

Explanation of Relevant Service
Information

Since the issuance of AD 98-09-20,
Airbus has issued Service Bulletin
A310-53-2069, Revision 02, dated
September 23, 1996; Revision 03, dated
October 28, 1997; and Revision 04,
dated November 8, 2000. These service
bulletins describe the same procedures
as specified in Airbus Service Bulletin
A310-53-2069, Revision 01, dated
September 19, 1995, for repetitive
inspections to detect corrosion and
fatigue cracks around and under the
chafing plates of the wing root between
fuselage frame 36 and frame 39. These
service bulletins also include the same
procedures for follow-on and corrective
actions as Service Bulletin A310-53—
2069, Revision 01. The corrective
actions include reworking corroded
areas, oversizing and reaming holes,
installing doublers, and performing a
high frequency eddy current inspection
and an x-ray inspection. Revision 01 of
the service bulletin is cited in AD 98—
09-20 as the appropriate source of
service information.

Airbus has also issued Service
Bulletin A310-53-2070, Revision 02,
dated November 8, 2000, which
describes procedures for replacement of
the stainless steel chafing plates with
new chafing plates made of aluminum
alloy. Accomplishment of this service
bulletin eliminates the need for the
repetitive inspections for fatigue
cracking, unless corrosion was detected
and reworked on the left and/or right
side of frame 39, stringer 35. If corrosion
was detected and reworked in this area,
repetitive inspections for fatigue
cracking are still necessary. The original
issue of this service bulletin, dated
October 3, 1994, is cited in AD 98-09—
20 as an acceptable source of service
information for the optional terminating
action.

The DGAC classified Airbus Service
Bulletin A310-53-2069, Revision 04,
dated November 8, 2000, as mandatory
and issued French airworthiness
directive 2000-514—-326(B) R1, dated
May 15, 2002, to ensure the continued
airworthiness of these airplanes in
France.

FAA'’s Conclusions

This airplane model is manufactured
in France and is type certificated for
operation in the United States under the
provisions of § 21.29 of the Federal
Aviation Regulations (14 CFR 21.29)
and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. We
have examined the findings of the
DGAG, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would
supersede AD 98-09-20 to continue to
require repetitive inspections of the
fuselage skin to detect corrosion or
fatigue cracking around and under the
chafing plates of the wing root; and
corrective actions, if necessary. The
inspections would be required to be
accomplished in accordance with
Airbus Service Bulletin A310-53-2069,
Revision 04; Revision 03; Revision 02;
or Revision 01; described previously;
except as discussed below. The
replacement of the chafing plates would
be required to be accomplished in
accordance with Airbus Service Bulletin
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A310-53-2070, Revision 02; Revision
01, dated September 23, 1996; or
Original Issue; described previously;
except as discussed below. This action
would reinstate repetitive inspections
for fatigue cracking at frame 39, stringer
35, if corrosion was detected and
reworked in this area.

Differences Among Proposed Rule,
Service Information, and French
Airworthiness Directive

Although the service bulletins specify
that operators may contact the
manufacturer for disposition of certain
repair conditions, this proposal would
require operators to repair those
conditions per a method approved by
either the FAA or the DGAC (or its
delegated agent). In light of the type of
repair that would be required to address
the unsafe condition, and consistent
with existing bilateral airworthiness
agreements, we have determined that,
for this proposed AD, a repair approved
by either the FAA or the DGAC would
be acceptable for compliance with this
proposed AD.

Also, operators should note that,
although the Accomplishment
Instructions of the referenced service
bulletins describe procedures for
reporting inspection results to the
manufacturer, this proposed AD would
not require such reporting. The FAA
does not need this information from
operators.

Cost Impact

There are approximately 46 airplanes
of U.S. registry that would be affected
by this proposed AD. This proposed AD
adds no new requirements. It requires
continuation of repetitive inspections
for airplanes where corrosion was
detected and reworked at frame 39,
stringer 35. The current costs associated
with this proposed AD are reiterated in
their entirety as follows for the
convenience of affected operators:

The inspections that are currently
required by AD 98-09-20 take
approximately 68 work hours per
airplane to accomplish at an average
labor rate of $65 per work hour. Based
on these figures, the cost impact of the
currently required actions is estimated
to be $4,420 per airplane, per inspection
cycle.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific

actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-10501 (63 FR
23377, April 29, 1998), and by adding
a new airworthiness directive (AD), to
read as follows:

Airbus: Docket 2002-NM-175-AD.
Supersedes AD 98—-09-20, Amendment
39-10501.

Applicability: Model A310 series airplanes
on which Airbus Modifications 8888 and
8889 have not been accomplished,
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct fatigue cracking and
corrosion around and under chafing plates of
the wing root between fuselage frame 36 and
frame 39, which could result in reduced
structural integrity of the airplane,
accomplish the following:

Restatement of Requirements of AD 98-09-
20

Repetitive Inspections and Corrective Actions

(a) Except as provided by paragraph (b) of
this AD: Within 4 years since date of
manufacture, or within 12 months after June
3, 1998 (the effective date of AD 98-09-20,
amendment 39—10501), whichever occurs
later, perform an inspection to detect
discrepancies around and under the chafing
plates of the wing root, in accordance with
the Accomplishment Instructions of Airbus
Service Bulletin A310-53—-2069, Revision 04,
dated November 8, 2000; Revision 03, dated
October 28, 1997; Revision 02, dated
September 23, 1996; or Revision 01, dated
September 19, 1995. If any discrepancy is
found, prior to further flight, accomplish
follow-on corrective actions (i.e., removal of
corrosion, corrosion protection, high
frequency eddy current inspection, x-ray
inspection), as applicable, in accordance
with the applicable service bulletin. Repeat
the inspections thereafter at the intervals
specified in the applicable service bulletin.
After the effective date of this AD, repeat the
inspections thereafter at the intervals
specified in Revision 04 of the service
bulletin.

(b) If any discrepancy is found during any
inspection required by paragraph (a) of this
AD, and Airbus Service Bulletin A310-53—
2069, Revision 04, dated November 8, 2000;
Revision 03, dated October 28, 1997;
Revision 02, dated September 23, 1996; or
Revision 01, dated September 19, 1995; as
applicable; specifies to contact Airbus for
appropriate action: Prior to further flight,
repair in accordance with a method approved
by the Manager, International Branch, ANM-
116, FAA, Transport Airplane Directorate.
Where differences in the compliance times or
corrective actions exist between the service
bulletin and this AD, the AD prevails.

New Requirements of This AD

Optional Terminating Action

(c) Except as provided by paragraph (d) of
this AD: Accomplishment of the replacement
of the stainless steel chafing plates with new
chafing plates made of aluminum alloy, in
accordance with Airbus Service Bulletin
A310-53-2070, Revision 02, dated November
8, 2000; Revision 01, dated September 23,
1996; or the Original Issue, dated October 3,
1994; constitutes terminating action for the
repetitive inspections required by paragraph
(a) of this AD.

Continuation of Repetitive Inspections

(d) Within 30 days after the effective date
of this AD: Do a review of the airplane
maintenance records to determine if any
corrosion was detected and reworked on the
left and/or right side of frame 39, stringer 35,
during the accomplishment of any corrective
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action or repair specified in paragraphs (a) or
(b) of this AD. If any corrective action or
repair has been accomplished in this area,
perform an inspection for fatigue cracking of
frame 39, stringer 35, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A310-53—-2069, Revision 04,
dated November 8, 2000. Do the initial
inspection at the threshold specified in
Figure 1 of the service bulletin, or within 30
days after the effective date of this AD,
whichever is later. Repeat the inspection
thereafter at the intervals specified in Figure
1 of the service bulletin. If any discrepancy
is found, prior to further flight, accomplish
the applicable follow-on corrective actions in
accordance with the Accomplishment
Instructions of the service bulletin.

Submission of Information Not Required
(e) Although the service bulletins
referenced in this AD specify to submit
information to the manufacturer, this AD
does not include such a requirement.

Alternative Methods of Compliance

(f) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate, is
authorized to approve alternative methods of
compliance for this AD.

Note 1: The subject of this AD is addressed
in French airworthiness directive 2000-514—
326(B) R1, dated May 15, 2002.

Issued in Renton, Washington, on
December 10, 2003.

Kevin Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03—31179 Filed 12—17-03; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-136890-02]
RIN 1545-BA90

Transfers To Provide for Satisfaction
of Contested Liabilities; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to notice of proposed
rulemaking by cross-reference to
temporary regulations.

FOR FURTHER INFORMATION CONTACT:
Norma Rotunno (202) 622-7900 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:

Background

The proposed rulemaking by cross-
reference to temporary regulations that
are the subject of this correction are
under section 461(f) of the Internal
Revenue Code.

Need for Correction

As published, the proposed
rulemaking by cross-reference to
temporary regulations (REG-136890—
02), contains an error that may prove to
be misleading and is in need of
clarification.

Correction of Publication

Accordingly, the publication of the
proposed rulemaking by cross-reference
to temporary regulations (REG—-136890—
02), which is the subject of FR. Doc. 03—
29043, is corrected as follows:

1. On page 65646, column 1, in the
preamble, under the subject heading
“Comments and Public Hearing”,
paragraph 3, line 8, the language
“March 2, 2003. A period of 10
minutes” is corrected to read “March 2,
2004. A period of 10 minutes”.

Cynthia E. Grigsby,

Acting Chief, Publications and Regulations
Branch, Legal Processing Division, Associate
Chief Counsel (Procedures and
Administration).

[FR Doc. 03-31163 Filed 12—17-03; 8:45 am)]
BILLING CODE 4830-01-U

DEPARTMENT OF COMMERCE

Patent and Trademark Office

37 CFR Part 2

[Docket No. 2003-T-023]

RIN 0651-AB67

Changes in the Requirements for

Amendment and Correction of
Trademark Registrations

AGENCY: Patent and Trademark Office,
Commerce.

ACTION: Proposed rule.

SUMMARY: This document contains a
correction to a notice of proposed
rulemaking by cross-reference to
temporary regulations relating to the
transfer of indebtedness or stock of a
taxpayer or related persons or of a
promise to provide services or property
in the future to provide for the
satisfaction of an asserted liability that
the taxpayer is contesting.

SUMMARY: The United States Patent and
Trademark Office (“Office”) proposes to
amend its rules to eliminate the
requirement that a request for
amendment or correction of a
registration be accompanied by the
original certificate of registration or a
certified copy thereof, and the
requirement that an application to
surrender a registration for cancellation

be accompanied by the original
certificate or a certified copy; and add

a requirement that a request for
correction of a mistake in a registration
be filed within one year of the date of
registration.

DATES: To be ensured of consideration,
written comments must be received on
or before February 2, 2004. No public
hearing will be held.

ADDRESSES: The Office prefers that all
comments be sent by electronic mail to
TMSection7Comments@uspto.gov.
Written comments may also be
submitted by mail or hand delivery to:
Commissioner for Trademarks, 2900
Crystal Drive, Arlington, VA 22202—
3514, attention Mary Hannon. Copies of
all comments will be available for
public inspection in Suite 10B10, South
Tower Building, 10th floor, 2900 Crystal
Drive, Arlington, Virginia 22202-3514,
from 8:30 a.m. until 5 p.m., Monday
through Friday.

FOR FURTHER INFORMATION CONTACT:
Mary Hannon, Office of the
Commissioner for Trademarks, by
telephone at (703) 308-8910, ext. 137; or
by e-mail to mary.hannon@uspto.gov.
SUPPLEMENTARY INFORMATION: The Office
proposes to amend its rules to (1)
eliminate the requirement that a request
for amendment or correction of a
registration be accompanied by the
original certificate of registration or a
certified copy thereof, and the
requirement that an application to
surrender a registration for cancellation
be accompanied by the original
certificate or a certified copy; and (2)
add a requirement that a request for
correction of a mistake in a registration
be filed within one year of the date of
registration.

References below to ““the Act,” “the
Trademark Act,” or ‘“‘the statute” refer to
the Trademark Act of 1946, 15 U.S.C.
1051 et seq., as amended.

One Year Time Limit for Requests for
Correction of Registrations

Currently, there is no time limit set
forth in §§2.174 and 2.175 for filing a
request for correction of a mistake in a
registration under section 7(g) or 7(h) of
the Trademark Act. Some registrants
have filed requests to correct an error in
a mark years after the date of
registration. Granting these requests is
harmful to examining attorneys and
third parties who search Office records,
because they do not have accurate
information about existing registrations.
Therefore, the Office proposes to amend
§§2.174 and 2.175 to require that all
requests for correction of a registration
be filed within one year after the date
of registration, even where a mistake in
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a registration resulted from an Office
€ITOor.

Applicants and registrants are advised
to carefully review notices of
publication, notices of allowance, and
certificates of registration to ensure that
the data is correct, so that any necessary
requests for correction can be filed
within one year of the date of
registration.

Requirement For Submission of
Original Certificate of Registration or
Certified Copy

Currently, § 2.172 requires that an
application for surrender of a
registration for cancellation under
section 7 of the Trademark Act be
accompanied by the original certificate,
if not lost or destroyed. If the original
certificate is submitted, the Office will
destroy the certificate once the
registration is cancelled. If the original
certificate does not accompany the
request, the Office assumes that the
certificate is lost or destroyed, and
processes the request for cancellation.

Sections 2.173, 2.174, and 2.175(b)
currently require that a request for
amendment or correction of a
registration under section 7 of the
Trademark Act be accompanied by the
original certificate of registration or a
certified copy thereof. The Office
amends or corrects the registration by
attaching an updated registration
certificate, showing the amendment or
correction, to the original certificate of
registration and to the printed copies of
the registration in the Office. See 37
CFR 2.173(c), 2.174 and 2.175(c). The
Office returns the original registration
certificate, or certified copy thereof,
with the updated registration certificate
attached, to the owner of record. TMEP
§§ 1609.01 and 1609.09.

The Office believes that requiring the
registrant to submit the original
certificate or a certified copy is
unnecessary and inefficient. The Office
proposes to eliminate this requirement.
When amending or correcting a
registration, the Office will send the
updated registration certificate showing
the amendment or correction to the
registrant, and instruct the registrant to
attach it to the certificate of registration.
The Office will also update its own
records to show the amendment or
correction. The Office will send an
updated registration certificate to the
owner of record.

Discussion of Specific Rules

The Office proposes to amend
§§2.172, 2.173, 2.174, 2.175, and 2.176.

The Office proposes to amend §2.172
to eliminate the requirement that an
application to surrender a trademark

registration for cancellation be
accompanied by the original certificate
of registration.

The Office proposes to amend §2.173
to eliminate the requirement that a
request for amendment of a trademark
registration be accompanied by the
original certificate of registration or a
certified copy thereof.

The Office proposes to amend §2.174
to: (1) Eliminate the requirement that a
request for correction of a mistake by
the Office in a trademark registration
pursuant to section 7(g) of the
Trademark Act be accompanied by the
original certificate of registration or a
certified copy thereof; and (2) add a
requirement that a request for correction
of a mistake by the Office be filed
within one year of the date of
registration.

The Office proposes to amend § 2.175
to: (1) Eliminate the requirement that a
request for correction of a mistake by a
registrant in a trademark registration
pursuant to section 7(g) of the
Trademark Act be accompanied by the
original certificate of registration or a
certified copy thereof; and (2) add a
requirement that a request for correction
of a mistake by a registrant be filed
within one year of the date of
registration.

The Office proposes to amend § 2.176
to change “Examiner of Trademarks” to
“Post Registration Examiner.”

Rule Making Requirements

Regulatory Flexibility Act

The Deputy General Counsel for
General Law of the United States Patent
and Trademark Office has certified to
the Chief Counsel for Advocacy of the
Small Business Administration that the
proposed rule changes will not have a
significant impact on a substantial
number of small entities (Regulatory
Flexibility Act, 5 U.S.C. 605(b)).

Executive Order 13132

This rule making does not contain
policies with federalism implications
sufficient to warrant preparation of a
Federalism Assessment under Executive
Order 13132 (Aug. 4, 1999).

Executive Order 12866

This rule making has been determined
not to be significant for purposes of
Executive Order 12866 (Sept. 30, 1993).

Paperwork Reduction Act

This rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). Existing collections of
information and recordkeeping
requirements have been reviewed and

approved by OMB under OMB Control
Number 0651-0009, Trademark
Processing. Notwithstanding any other
provision of law, no person is required
to respond to nor shall a person be
subject to a penalty for failure to comply
with a collection of information subject
to the requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB control number.

List of Subjects in 37 CFR Part 2

Administrative practice and
procedure, Trademarks.

For the reasons given in the preamble
and under the authority contained in 35
U.S.C. 2 and 15 U.S.C. 1123, as
amended, the Office proposes to amend
part 2 of title 37 as follows:

PART 2—RULES OF PRACTICE IN
TRADEMARK CASES

1. The authority citation for 37 CFR
part 2 continues to read as follows:

Authority: 15 U.S.C. 1123, 35 U.S.C. 2,
unless otherwise noted.

2. Revise §2.172 to read as follows:

§2.172 Surrender for cancellation.

Upon application by the registrant,
the Director may permit any registration
to be surrendered for cancellation.
Application for surrender must be
signed by the registrant. When there is
more than one class in a registration,
one or more entire class(es) but less than
the total number of classes may be
surrendered. Deletion of less than all of
the goods or services in a single class
constitutes amendment of registration as
to that class (see §2.173).

3. Amend § 2.173 by revising
paragraph (a) to read as follows:

§2.173 Amendment of registration.

(a) A registrant may apply to amend
a registration or to disclaim part of the
mark in the registration. The registrant
must submit a written request
specifying the amendment or
disclaimer. This request must be signed
by the registrant and verified or
supported by a declaration under § 2.20,
and accompanied by the required fee. If
the amendment involves a change in the
mark, the registrant must submit a new
specimen showing the mark as used on
or in connection with the goods or
services, and a new drawing of the
amended mark. The registration as
amended must still contain registrable
matter, and the mark as amended must
be registrable as a whole. An
amendment or disclaimer must not
materially alter the character of the

mark.
* * * * *
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4. Revise § 2.174 to read as follows:

§2.174 Correction of Office mistake.

(a) Whenever a material mistake in a
registration, incurred through the fault
of the United States Patent and
Trademark Office, is clearly disclosed
by the records of the Office, a certificate
of correction stating the fact and nature
of the mistake, signed by the Director or
by an employee designated by the
Director, shall be issued without charge
and recorded. A printed copy of the
certificate of correction shall be attached
to each printed copy of the registration
certificate. Thereafter, the corrected
certificate shall have the same effect as
if it had been originally issued in the
corrected form. In the discretion of the
Director the Office may issue a new
certificate of registration without charge.

(b) A request for correction of an
Office error in a registration must be
filed within one year after the date of
registration.

5. Amend § 2.175 by revising
paragraphs (a) and (b) to read as follows:

§2.175 Correction of mistake by
registrant.

(a) Whenever a mistake has been
made in a registration and a showing
has been made that the mistake
occurred in good faith through the fault
of the registrant, the Director may issue
a certificate of correction. In the
discretion of the Director, the Office
may issue a new certificate upon
payment of the required fee, provided
that the correction does not involve
such changes in the registration as to
require republication of the mark.

(b) Application for such action must:

(1) Be filed within one year after the
date of registration;

(2) Include the following:

(i) Specification of the mistake for
which correction is sought;

(ii) Description of the manner in
which it arose; and

(iii) A showing that it occurred in
good faith;

(3) Be signed by the registrant and
verified or include a declaration in
accordance with §2.20; and

(4) Be accompanied by the required
fee.

* * * * *

6. Amend § 2.176 to read as follows:

§2.176 Consideration of above matters.
The matters in §§2.171 to 2.175 will
be considered in the first instance by the
Post Registration Examiner. If the action

of the Examiner is adverse, registrant
may request the Director to review the
action under § 2.146. If the registrant
does not respond to an adverse action of
the Examiner within six months of the

mailing date, the matter will be
considered abandoned.

Dated: December 9, 2003.
James E. Rogan,

Under Secretary of Commerce for Intellectual
Property and Director of the Patent and
Trademark Office.

[FR Doc. 03—-31904 Filed 12—17-03; 8:45 am)]
BILLING CODE 3510-16-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CT-057-7216d; A—1-FRL-7600-1]

Approval and Promulgation of
Implementation Plans; Connecticut;
Motor Vehicle Emissions Budgets for
2005 and 2007 Using MOBILE®6.2 for
the Connecticut Portion of the New
York-Northern New Jersey-Long Island
Nonattainment Area and for 2007 for
the Greater Connecticut Nonattainment
Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing to
approve a revision to the Connecticut
State Implementation Plan (SIP) for the
attainment and maintenance of the one-
hour National Ambient Air Quality
Standard (NAAQS) for ground level
ozone submitted by the State of
Connecticut. EPA is proposing approval
of Connecticut’s 2005 and 2007 motor
vehicle emissions budgets recalculated
using MOBILES6.2 for the Connecticut
portion of the New York-Northern New
Jersey-Long Island nonattainment area
and 2007 motor vehicle emissions
budgets for the Greater Connecticut
nonattainment area. This action is being
taken under the Clean Air Act.

DATES: Written comments must be
received on or before January 20, 2004.
ADDRESSES: Comments may be mailed to
David Conroy, Unit Manager, Air
Quality Planning, Office of Ecosystem
Protection (mail code CAQ), U.S.
Environmental Protection Agency, EPA
New England Regional Office, One
Congress Street, Suite 1100, Boston, MA
02114-2023.

Comments may also be submitted
electronically, or through hand
delivery/courier, please follow the
detailed instructions (Part (I)(B)(1)(i)
through (iii) of the SUPPLEMENTARY
INFORMATION section) described in the
direct final rule which is located in the
Rules section of this Federal Register.
FOR FURTHER INFORMATION CONTACT: Jeff
Butensky, Environmental Planner, Air

Quality Unit, U.S. Environmental
Protection Agency, EPA New England
Regional Office, One Congress Street,
Suite 1100 (CAQ), Boston, MA 02114—
2023, (617) 918-1665,
butensky.jeff@epa.gov.

SUPPLEMENTARY INFORMATION: In the
Rules section of this Federal Register,
EPA is approving the State’s SIP
submittal as a direct final rule without
a prior proposal because the Agency
views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If EPA receives no adverse
comments in response to this action, we
contemplate no further activity. If EPA
receives adverse comments, we will
withdraw the direct final rule and we
will address all public comments we
receive in a subsequent final rule based
on this proposed rule. EPA will not
institute a second comment period. Any
parties interested in commenting on this
action should do so at this time. Please
note that if EPA receives adverse
comment on an amendment, paragraph,
or section of this rule and if that
provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

For additional information, see the
direct final rule which is located in the
Rules section of this Federal Register.

Dated: December 10, 2003.
Robert W. Varney,
Regional Administrator, EPA New England.
[FR Doc. 03—31233 Filed 12—17-03; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[1.D. 112803A]
RIN 0648-AR74

Fisheries of the Exclusive Economic
Zone Off Alaska; Rebuilding
Overfished Fisheries

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of availability; request
for comments.

SUMMARY: The North Pacific Fishery
Management Council (Council) has
submitted for Secretarial review
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Amendment 17 to the Fishery
Management Plan for Bering Sea/
Aleutian Islands King and Tanner Crabs
(FMP). This amendment would
implement a rebuilding plan for the
overfished stock of Pribilof Islands blue
king crab. This action is intended to
ensure that conservation and
management measures continue to be
based on the best scientific information
available and enhance the Council’s
ability to achieve, on a continuing basis,
optimum yield from fisheries under its
authority.

DATES: Comments on the amendment
must be submitted on or before February
17, 2004.

ADDRESSES: Comments may be
submitted to Sue Salveson, Assistant
Regional Administrator, Sustainable
Fisheries Division, Alaska Region,
NMFS, P.O. Box 21668, Juneau, AK
99802-1668, Attn: Lori Durall.
Comments also may be sent via
facsimile (fax) to 907-586—7465.
Comments will not be accepted if
submitted via e-mail or Internet. Courier
or hand delivery of comments may be
made to NMFS in the Federal Building,
Room 420, Juneau, AK 99801.Copies of
Amendment 17 to the FMP, and the
Environmental Assessment (EA)
prepared for the amendment are
available from the above address.

FOR FURTHER INFORMATION CONTACT:
Gretchen Harrington, 907-586—7228 or
gretchen.harrington@noaa.gov.

SUPPLEMENTARY INFORMATION: NMFS
declared the Pribilof Islands stock of
blue king crab (Paralithodes platypus)
overfished because the spawning stock
biomass was below the minimum stock
size threshold defined in Amendment 7
to the FMP. Amendment 7 specified
objective and measurable criteria for
identifying when any of the crab
fisheries covered by the FMP are
overfished or when overfishing is
occurring (64 FR 11390, March 9, 1999).

On September 23, 2002, NMFS
notified the Council that the Pribilof
Islands blue king crab stock was
overfished (67 FR 62212, October 4,
2002). The Council then took action to
develop a rebuilding plan within 1 year
of notification as required by section
304(e)(3) of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act). In October
2003, the Council adopted Amendment
17, the rebuilding plan, to accomplish
the purposes outlined in the national
standard guidelines to rebuild the
overfished stock.

Amendment 17 specifies a time
period for rebuilding the stock intended
to satisfy the requirements of the
Magnuson-Stevens Act. Under the
rebuilding plan, the Pribilof Islands blue
king crab stock is estimated to rebuild,
with a 50—percent probability, within 10
years. The stock will be considered
“rebuilt” when it reaches the maximum
sustainable yield stock size level in 2
consecutive years. This rebuilding time
period is as short a possible and takes
into account the status and biology of
the stock, the needs of fishing
communities, and the interaction of the
overfished stock within the marine
ecosystem, as required by the
Magnuson-Stevens Act in section
304(e)(4)(A)(1).

The rebuilding plan consists of a
framework that references the State of
Alaska’s harvest strategy. Section 8.3 of
the FMP defers to the State of Alaska the
authority to develop and implement
harvest strategies, with oversight by
NMFS and the Council. The rebuilding
harvest strategy, and alternative harvest
strategies, were developed and analyzed
by the Alaska Department of Fish and
Game and reviewed and adopted by the
Alaska Board of Fisheries. The
rebuilding harvest strategy, and detailed
alternatives analysis, were reviewed by
the Council, its Scientific and Statistical
Committee, and Crab Plan Team for
consistency with the FMP, Magnuson-
Stevens Act, and the National Standard
guidelines. The analysis prepared for
the rebuilding harvest strategy is
contained in the EA prepared for this
action.

The rebuilding harvest strategy,
which closes the directed fishery until
the stock is rebuilt, should result in
more spawning biomass than allowing a
fishery during rebuilding, because more
large male crab would be conserved and
fewer juveniles and females would die
due to incidental catch and discard
mortality. More spawning biomass
would be expected to produce larger
year-classes when environmental
conditions are favorable.

This conservative rebuilding plan is
warranted at this time for this stock
given the concerns regarding the
rebuilding potential of this stock, the
potential vulnerability to overfishing,
and the poor precision of survey
estimates. The other alternatives under
consideration, which would allow
fishing prior to stock rebuilding, would
not provide sufficient safeguards for this
vulnerable stock. The preferred
alternative, while forgoing harvest in the

short-term, is the strongest guarantee
that the stock will be healthy and
support a fishery in the long term. Once
rebuilt, fishing communities would
once again have expanded opportunities
(both fishing and processing) in this
potentially lucrative fishery. As this
rebuilding plan applies the same
restrictions to all participants, the plan
allocates the fishery restrictions fairly
and equitably among sectors of the
fishery. Likewise, the plan allocates all
recovery benefits fairly and equitably
among sectors of the fishery.

No additional habitat or bycatch
measures are part of this rebuilding plan
because neither habitat nor bycatch
measures are expected to have a
measurable impact in rebuilding.
Habitat is protected from fishing
impacts by the existing Pribilof Islands
Habitat Conservation Zone, which
encompasses the majority of blue king
crab habitat. Bycatch of blue king crab
in both crab and groundfish fisheries is
a negligible proportion of the total
population abundance.

An EA was prepared for Amendment
17 that describes the management
background, the purpose and need for
action, the management alternatives,
and the environmental and socio-
economic impacts of the alternatives. A
copy of the EA can be obtained from
NMFS (see ADDRESSES).

The Magnuson-Stevens Act requires
that each regional fishery management
council submit each FMP or FMP
amendment it prepares to NMFS for
review and approval, disapproval, or
partial approval. The Magnuson-Stevens
Act also requires that NMFS, upon
receiving an FMP or FMP amendment,
immediately publish a notification in
the Federal Register that the
amendment is available for public
review and comment. This action
constitutes such notice for FMP
Amendment 17. NMFS will consider
public comments received during the
comment period in determining
whether to approve this FMP
amendment. To be considered, a
comment must be received by close of
business by the last day of the comment
period (see DATES), regardless of the
comment’s postmark or transmission
date.

Dated: December 12, 2003.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 03-31226 Filed 12-17-03; 8:45 am]|
BILLING CODE 3510-22-S



70486

Notices

Federal Register
Vol. 68, No. 243

Thursday, December 18, 2003

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
statements of organization and functions are
examples of documents appearing in this
section.

DEPARTMENT OF AGRICULTURE
Forest Service

Payette National Forest, Krassel and
McCall Ranger Districts, Idaho; and
Boise National Forest, Cascade Ranger
District, Idaho; South Fork Salmon
River Subbasin Noxious Weed
Management

AGENCY: Forest Service, USDA.
ACTION: Notice of intent to prepare an
environmental impact statement (ELS).

SUMMARY: The USDA Forest Service will
prepare an environmental impact
statement (EIS) for management of
noxious and invasive weeds in the
South Fork Salmon River (SFSR)
Subbasin. The analysis area of
approximately 788,660 acres includes
headwater streams to the Salmon River
and includes portions of the Boise
National Forest (BNF) and Payette
National Forest (PNF) in central Idaho.
The subbasin is immediately adjacent to
and upstream of the Frank Church River
of No Return (FC-RONR) Wilderness.
The purpose of the proposed project is
to identify and treat noxious and
invasive weeds using a variety of
methods including herbicide
application by hand and aerial spraying.
The need is to minimize the impacts of
noxious and invasive weeds. The EIS
will disclose the environmental effects
of the proposed action and alternatives.
The Forest Service now invites
comments on the scope of the analysis
and the issues to address.

DATES: Comments must be received by
January 19th, 2004. The Draft EIS is
expected in October 2004, and the Final
EIS is expected in April 2005.
ADDRESSES: Send written comments to:
District Ranger, Krassel Ranger District,
P.O. Box 1026, McCall, Idaho 83638.
FOR FURTHER INFORMATION CONTACT: Ana
Egnew, Krassel Ranger District, P.O. Box
1026, McCall, Idaho 83638 or phone
(208) 634—0600.

SUPPLEMENTARY INFORMATION:

Purpose and Need for Action

The purpose of the proposed project
is to:

* Prioritize weed species and
treatment areas;

* Identify and treat weed infestations
using a variety of methods including
herbicide application by hand and aerial
spraying;

 Prevent or limit the introduction
and establishment of noxious and
invasive weed species; and

* Maintain native plant communities
and watershed function.

The SFSR Subbasin is an ecologically
important, relatively pristine area where
the spread of noxious and invasive
weeds could result in unacceptable
consequences on fish and wildlife
habitat, recreation, and other resources.

Proposed Action

The overall management objective of
the proposed action is to maximize the
treatment of noxious and invasive
weeds throughout the SFSR Subbasin.
The proposed action would prioritize
noxious and invasive weed species and
treatment areas within the Subbasin
based on the following goals:

1. Treat all known sites less than 5
acres in size with the goal of
eradication.

2. Reduce all established areas of
noxious and invasive weeds greater than
5 acres in size by 50 percent.

Treatment would begin by
determining the minimum tool
necessary to achieve management
objectives (see below). Treatment
methods would include removal by
hand pulling and shovel, herbicide
treatment by hand, herbicide treatment
with truck mounted equipment, aerial
application of herbicides, and biological
control. Limits would be placed on the
type, amount, and location of herbicide
use. Noxious and invasive weed
management would also include
education and preventive measures
such as area closures and weed-free hay
requirements and inspections. Weeds
would be treated on a maximum area of
3,000 acres each year in the SFSR
Subbasin. The distribution of treatment
acres between ground application, aerial
application, and mechanical treatment,
and biological control would likely vary
on a yearly basis; however, it is
expected that ground application would
dominate.

The minimum tool approach means
that managers would use the minimum
necessary weed treatment method(s) to
accomplish management objectives.

The minimum tool approach would
be implemented on a site-specific basis.
A number of steps would be followed to
determine and implement the most
appropriate site-specific treatment
method including:

* Detection of the weed;

* Prioritization of weed treatment at a
particular site;

e Determination if sensitive
environmental receptors are present;

* Consideration of potential for
adverse effects;

» Determination of the treatment
methods, including minimum tool
method;

* Selection of appropriate treatment
method for the weed; and

» Treatment followed by restoration
and monitoring, as necessary.

Possible Alternatives

A “No Action” alternative is required
under NEPA regulations and also serves
as a baseline for comparison of other
alternatives. The No Action Alternative
would be no chemical treatment,
because no environmental analysis has
ever been completed for noxious weed
treatment in the SFSR Subbasin.
Another alternative to be considered
would include the same noxious weed
treatment methods that are used on the
remainder of the Payette National
Forest.

Scoping Process

The Forest Service is seeking
comments from individuals,
organizations, Tribal governments, and
federal, state, and local agencies
interested in or affected by this project.
Public participation will be solicited
through news releases, scoping meetings
and requests for written comments. The
first formal opportunity to comment is
to respond to this notice of intent,
which initiates the scoping process (40
CFR 1501.7). Scoping includes: (1)
Identifying potential issues, (2)
identifying significant issues, (3)
exploring alternatives, and (4)
identifying potential environmental
effects of the proposed action and
alternatives.

Preliminary Issues

The Forest Service has identified the
following nine potential issues. Public
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input will help determine which of
these issues and what other issues merit
detailed analyses.

* Issue 1—Water Quality: Effects to
water quality.

* Issue 2—Soil: Effects to soil
productivity.

* Issue 3—Fisheries Resources: Effects
to listed species.

* Issue 4—Vegetation: Effects on
native plant communities and rare
plants.

* Issue 5—Fire and Fuels: Effects on
fire regimes and spread of weeds due to
fire.

« Issue 6—Wildlife Resources: Effects
on big game, listed species, Forest
Service sensitive species, and PNF and
BNF Management Indicator Species
(MIS).

* Issue 7—Recreation: Effects to
inventoried Roadless Areas, Wild and
scenic Rivers, adjacent Wilderness, and
visual resources.

* Issue 8—Cultural Resources: Effects
of treatment methods on cultural
resources, particularly Traditional
Cultural Properties (TCP).

* Issue 9—Human Health: Effects of
herbicide use on human health.

Comment Requested

This notice of intent initiates the
scoping process that guides the
development of the EIS. To assist the
Forest Service in identifying and
considering issues and alternatives,
comments should be as specific as
possible. Reviewers may wish to refer to
the Council on Environmental Quality
Regulations for implementing the
procedural provisions of the National
Environmental Policy Act at 40 CFR
1503.3 in addressing these points.
Comments received, including the
names and addresses of those who
comment, will be part of the project
record and will be available for public
inspection.

Early Notice of Importance of Public
Participation in Subsequent
Environmental Review

The Draft EIS is proposed to be
available for public comment in October
of 2004. The comment period on the
Draft EIS will be 45 days from the date
the Environmental Protection Agency
publishes the notice of availability in
the Federal Register.

The Forest Service believes it is
important to give reviewers notice of
several court rulings related to public
participation in the environmental
review process. First reviewers of draft
EISs must structure their participation
in the environmental review of the
proposal so that is meaningful and alerts
an agency to the reviewer’s position and

contentions. Vermont Yankee Nuclear
Power Corp., v NRDC, 435 U.S. 519, 553
(1978). Also, environmental objections
that could be raised at the draft EIS
stage, but that are not raised until
completion of the final EIS, may be
waived or dismissed by the courts. City
of Angoon v. Hodell, 803 F .2d 1016,
1002 (9th Cir. 1986), and Wisconsin
Heritages, Inc., v. Harris, 490 F. Supp.
1334, 1338 (E. D. Wis. 1980). Because of
these court rulings, it is important that
those interested in this proposed action
participate by the close of the 45-day
comment period so substantive
comments and objections are made
available to the Forest service at a time
when it can meaningfully consider them
and respond to them in the final EIS.

Nature of Decision To Be Made

This decision will be whether or not
to implement specific noxious weed
management activities in the SFSR
Subbasin, and if so, what types of weed
treatments would be implemented. The
decision would include any mitigation
measures needed in addition to those
prescribed in the Forest Plans.

Responsible Official

I am the responsible official for the
preparation of the EIS. The deciding
officials for the decision to accompany
the Final EIS are: Mark J. Madrid, Forest
Supervisor, Payette National Forest,
P.O. Box 1026, McCall, Idaho 83628;
and Richard A. Smith, Forest
Supervisor, Boise National Forest, 1249
South Vinnell Way, Suite 200, Boise,
Idaho 83709.

Dated: December 12, 2003.
Mark J. Madrid,
Forest Supervisor.
[FR Doc. 03—31190 Filed 12—-17-03; 8:45 am]|
BILLING CODE 3410-11-M

CHEMICAL SAFETY AND HAZARD
INVESTIGATION BOARD

Sunshine Act Meeting

In connection with its investigation
into the cause of a deadly explosion and
the leakage of 26,000 pounds of aqua
ammonia into the atmosphere from the
DD Williamson & Co., Inc. plant in
Louisville, Kentucky on April 11, 2003,
the United States Chemical Safety and
Hazard Investigation Board announces
that it will convene a public meeting
beginning at 9:30 a.m. local time on
January 14, 2004, at the Galt House, 140
North Fourth Street, Louisville, KY,
40202—telephone: (502) 568—5200.

At the meeting CSB staff will present
to the Board the results of their
investigation into this incident,

including an analysis of the incident
together with a discussion of the key
findings, root and contributing causes,
and draft recommendations. The CSB
staff presentation will focus on three
key safety issues: overpressure
protection, hazard evaluation systems,
and engineering at small facilities.

This incident occurred at 2:10 a.m. on
Friday, April 11, 2003, when a vessel
explosion at the DD Williamson plant
killed an operator and caused extensive
damage to the western end of the
facility. As a consequence of the
explosion, 26,000 pounds of aqua
ammonia (29.4% ammonia solution in
water) leaked into the atmosphere,
forcing the evacuation of 26 residents.
The DD Williamson plant employs
approximately 45 people and is located
in a mixed industrial and residential
neighborhood approximately 1.5 miles
east of downtown Louisville.

Recommendations proposed in the
investigative report are issued by a vote
of the Board and address identified
safety deficiencies uncovered during the
investigation, and specify how to correct
the situation. Safety recommendations
are the primary tool used by the Board
to motivate implementation of safety
improvements and prevent future
incidents. The CSB uses its unique
independent accident investigation
perspective to identify trends or issues
that might otherwise be overlooked.
CSB recommendations may be directed
to corporations, trade associations,
government entities, safety
organizations, labor unions and others.

After the staff presentation, the Board
will allow a time for public comment.
Following the conclusion of the public
comment period, the Board will
consider whether to vote to approve the
final report and recommendations.

All staff presentations are preliminary
and are intended solely to allow the
Board to consider in a public forum the
issues and factors involved in this case.
No factual analyses, conclusions or
findings should be considered final.
Only after the Board has considered the
staff presentation and approved the staff
report will there be an approved final
record of this incident.

The meeting will be open to the
public. Please notify CSB if a translator
or interpreter is needed, at least 5
business days prior to the public
meeting. For more information, please
contact the Chemical Safety and Hazard
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Investigation Board at (202) 261-7600,
or visit our Web site at: www.csb.gov.

Christopher W. Warner,

General Counsel.

[FR Doc. 03-31330 Filed 12—-16-03; 12:52
pm]

BILLING CODE 6350-01-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-601]

Tapered Roller Bearings and Parts
Thereof, Finished and Unfinished, from
the People’s Republic of China: Final
Results of 2001-2002 Administrative
Review and Partial Rescission of
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Final Results of 2001—
2002 Administrative Review and Partial
Rescission of the Review.

SUMMARY: We have determined that
sales of tapered roller bearings and parts
thereof, finished and unfinished, from
the People’s Republic of China, were
made below normal value during the
period June 1, 2001, through May 31,
2002. We are also rescinding the review,
in part, in accordance with 19 CFR §
351.213(d)(3).

Based on our review of comments
received and a reexamination of
surrogate value data, we have made
certain changes in the margin
calculations of all of the reviewed
companies. Consequently, the final
results differ from the preliminary
results. The final weighted-average
dumping margins for these firms are
listed below in the section entitled
“Final Results of the Review.”” Based on
these final results of review, we will
instruct the U.S. Customs and Border
Protection to assess antidumping duties
based on the difference between the
export price and normal value on all
appropriate entries.

EFFECTIVE DATE: December 18, 2003.

FOR FURTHER INFORMATION CONTACT: S.
Anthony Grasso or Andrew R. Smith,
Group 1, Office I, Antidumping/
Countervailing Duty Enforcement,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue NW, Washington,
DC 20230; telephone (202) 482—-3853 or
(202) 482-1276, respectively.

SUPPLEMENTARY INFORMATION:

Background

On February 14, 2003, the Department
published the preliminary results of this
review of tapered roller bearings and
parts thereof, finished and unfinished
(“TRBs”) from the People’s Republic of
China (“PRC”). See Tapered Roller
Bearings and Parts Thereof, Finished
and Unfinished, From the People’s
Republic of China: Preliminary Results
of 2001-2002 Administrative Review
and Partial Rescission of Review, 68 FR
7500 (February 14, 2003) (“Preliminary
Results”). The period of review (“POR”)
is June 1, 2001, through May 31, 2002.
This review covers the following
producers or exporters (referred to
collectively as “‘the respondents”):
Wanxiang Group Corporation
(“Wanxiang”’), China National
Machinery Import & Export Corporation
(“CMC”), Tianshui Hailin Import and
Export Corporation (‘“Hailin”), Luoyang
Bearing Corporation (Group)
(“Luoyang”), Liaoning MEC Group Co.
Ltd. (“Liaoning”), Peer Bearing
Company - Changshan (“CPZ”), and
Yantai Timken Co., Ltd. (“Yantai
Timken”’)

We invited parties to comment on the
Preliminary Results. On March 17, 2003,
we received case briefs from the Timken
Company (“the petitioner”’), CPZ, and
Yantai Timken. On March 24, 2003, the
Timken Company and Yantai Timken
submitted rebuttal briefs.

The Department has conducted this
administrative review in accordance
with section 751 of the Tariff Act of
1930, as amended (“the Act”).

Scope of Review

Merchandise covered by this review is
TRBs from the PRC; flange, take up
cartridge, and hanger units
incorporating tapered roller bearings;
and tapered roller housings (except
pillow blocks) incorporating tapered
rollers, with or without spindles,
whether or not for automotive use. This
merchandise is currently classifiable
under the Harmonized Tariff Schedule
of the United States (“HTSUS”’) item
numbers 8482.20.00, 8482.91.00.50,
8482.99.30, 8483.20.40, 8483.20.80,
8483.30.80, 8483.90.20, 8483.90.30,
8483.90.80, 8708.99.80.15, and
8708.99.80.80. Although the HTSUS
item numbers are provided for
convenience and customs purposes, the
written description of the scope of the
order and this review is dispositive.

Rescission of Review in Part

As noted in the Preliminary Results,
on September 10, 2002, Hailin,
Wanxiang, Luoyang, Liaoning, and CMC
withdrew their requests for review. The

petitioner did not request reviews of any
of these companies. Therefore, pursuant
to 19 CFR § 351.213(d)(1), because these
companies withdrew their requests for
review within 90 days of the date of
publication of the notice of initiation of
this review and no other party requested
a review of these companies, we are
rescinding the review with respect to
Hailin, Wanxiang, Luoyang, Liaoning,
and CMC.

Use of Facts Otherwise Available

As discussed in detail in the
Preliminary Results, we have
determined that companies which did
not respond to the Department’s
questionnaire in this proceeding should
not receive separate rates and, thus, are
viewed as part of the PRC-wide entity.
Moreover, as noted in the Preliminary
Results, we determine that, in
accordance with sections 776(a) and (b)
of the Act, the use of adverse facts
available is appropriate for companies
that did not respond to our requests for
information. No party in this proceeding
has commented on these issues since
the publication of the Preliminary
Results. Thus, for these final results, we
have continued to assign the rate of
33.18 percent to companies that are part
of the PRC-entity.

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs by parties to this review
are addressed in the “Issues and
Decision Memorandum” from Jeffrey
May, Deputy Assistant Secretary, Import
Administration, to James J. Jochum,
Assistant Secretary, Import
Administration, dated December 11,
2003 (“Decision Memorandum’), which
is hereby adopted by this notice.
Attached to this notice as an Appendix
is a list of the issues that parties have
raised and to which we have responded
in the Decision Memorandum. Parties
can find a complete discussion of all
issues raised in this investigation and
the corresponding recommendations in
this public memorandum, which is on
file in the Department’s Central Records
Unit, located in Room B-099 of the main
Department building (“CRU”). In
addition, a complete version of the
Decision Memorandum can be accessed
directly on the Internet at http://
ia.ita.doc.gov/frn/ under the heading
“China PRC.” The paper copy and
electronic version of the Decision
Memorandum are identical in content.

Changes Since the Preliminary Results

Based on our review of comments
received and a reexamination of
surrogate value data, we have made
certain changes to the calculations for
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the final results. These changes are
discussed in the following Comments in
the Decision Memorandum or in the
referenced final calculation memoranda
for particular companies:

All Companies

Certain adjustments were made to the
overhead, SG&A, and profit ratios. See
Decision Memorandum at Comment 5.

CPzZ

In the Preliminary Results we used
data on Japanese exports to India to
value the hot-rolled alloy steel used by
CPZ to manufacture the subject
merchandise. For these final results, we
revised this surrogate value. Instead, we
relied on data for Japanese exports to
Indonesia to value the hot-rolled alloy
steel used to manufacture the subject
merchandise. See Decision
Memorandum at Comment 3 and the
Memorandum from Team to Susan
Kuhbach: “Factors of Production Values
Used for the Final Results,” dated
December 11, 2003.

Yantai Timken

We revised Yantai Timken’s final
results calculations to correct several
minor reporting and clerical errors
noted by Yantai Timken in its case brief.
See Memorandum from Case Analyst to
File, “Final Results Calculation
Memorandum for Yantai Timken
Company, Ltd.” (“Yantai Timken’s Calc
Memo”’), dated December 11, 2003,
which is on file in the Department’s
CRU.

As noted in the Preliminary Results,
and consistent with our treatment of
subsidized inputs in TRBs XIV, TRBs
X1II, and TRBs XII, we do not use the
prices paid by PRC producers of TRBs
for inputs that we have a reason to
believe or suspect are subsidized.
Accordingly, for a particular input that
Yantai Timken purchased from a market
economy country, for these final results,
we have used a surrogate value instead
of the market price paid by Yantai
Timken and used in the Preliminary
Results. (See Yantai Timken’s Calc
Memo for a more detailed discussion of
this issue.)

Final Results of Review

We determine that the following
dumping margins exist for the period
June 1, 2000, through May 31, 2001:

Weighted-average

Exporter/manufacturer margin percentage

Peer Bearing Company

- Changshan ............. 0.00
Yantai Timken Co., Ltd. 18.75
PRC-wide rate .............. 33.18

Assessment Rates

In accordance with 19 CFR §
351.212(b)(1), we have calculated
importer (or customer)-specific
assessment rates for the merchandise
subject to this review. To determine
whether the duty assessment rates were
de minimis, in accordance with the
requirement set forth in 19 CFR §
351.106(c)(2), we calculated importer
(or customer)-specific ad valorem rates
by aggregating the dumping margins
calculated for all U.S. sales to that
importer (or customer) and dividing this
amount by the total value of the sales to
that importer (or customer). Where an
importer (or customer)-specific ad
valorem rate was greater than de
minimis, we calculated a per unit
assessment rate by aggregating the
dumping margins calculated for all U.S.
sales to that importer (or customer) and
dividing this amount by the total
quantity sold to that importer (or
customer). Where an importer (or
customer )-specific ad valorem rate was
de minimis, we will order the Customs
Service to liquidate without regard to
antidumping duties.

All other entries of the subject
merchandise during the POR will be
liquidated at the antidumping duty rate
in place at the time of entry.

The Department will issue
appropriate assessment instructions
directly to U.S. Customs and Border
Protection (“CBP”’) within 15 days of
publication of these final results of
review.

Cash Deposit Requirements

The following cash deposit rates will
be effective upon publication of these
final results for all shipments of TRBs
from the PRC entered, or withdrawn
from warehouse, for consumption on or
after the publication date of this notice,
as provided for by section 751(a)(1) of
the Act: (1) the cash deposit rates for the
reviewed companies will be the rates
shown above except that, for firms
whose weighted-average margins are
less than 0.5%, and therefore, de
minimis, the Department shall require
no deposit of estimated antidumping
duties; (2) for a company previously
found to be entitled to a separate rate
and for which no review was requested,
the cash deposit rate will be the rate
established in the most recent review of
that companys; (3) for all other PRC
exporters of subject merchandise, the
rate will be the PRC country-wide rate,
which is 33.18 percent; and (4) for non-
PRC exporters of subject merchandise
from the PRC, the cash deposit rate will
be the rate applicable to the PRC
exporter that supplied that exporter.

These deposit rates shall remain in
effect until publication of the final
results of the next administrative
review.

Notification to Importers

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR § 351.402(f)
to file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this review period.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of doubled
antidumping duties.

Notification Regarding APOs

This notice also serves as a reminder
to parties subject to administrative
protective orders (“APQ”) of their
responsibility concerning the return or
destruction of proprietary information
disclosed under APO in accordance
with 19 CFR § 351.305, which continues
to govern business proprietary
information in this segment of the
proceeding. Timely written notification
of the return/destruction of APO
materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and terms of an APO is a violation
which is subject to sanction.

We are issuing and publishing this
determination and notice in accordance
with sections section 751(a)(1) and
771(i) of the Act.

Dated: December 11, 2003.
James J. Jochum,

Assistant Secretary for Import
Administration.

Appendix

List of Comments and Issues in the
Decision Memorandum

Comment 1: Peer Bearing Company -
Changshan’s (“CPZ”) Market Economy
Steel

Comment 2: Valuing the Steel Input
Used by CPZ to Manufacture Cups and
Cones

Comment 3: Cups and Cones Surrogate
Value: Japanese Exports to India Versus
to Indonesia

Comment 4: Gorrect the Surrogate Value
Calculated Using Japanese Exports to
India

Comment 5: Financial Ratios: HMT’s
Financial Records and Calculate Using a
Simple Average

Comment 6: Discontinue Excluding
Negative Dumping Margins

Comment 7: Amelioration of the
Anomalous Situation Arising from the
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Petitioner Owning 100% of Yantai
Timken

Comment 8: Yantai Timken Reported
Steel Values Clerical Error

Comment 9: Yantai Timken Packing
Values Clerical Error

Comment 10: Yantai Timken Part-
Specific Costs

[FR Doc. 03-31223 Filed 12-17-03; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE
International Trade Administration
Export Trade Certificate of Review

ACTION: Notice of issuance of an Export
Trade Certificate of Review, Application
No. 03—-00006.

SUMMARY: The Department of Commerce
has issued an Export Trade Certificate of
Review to Western Fruit Exporters, LLC
(“WFE”). This notice summarizes the
conduct for which certification has been
granted.

FOR FURTHER INFORMATION CONTACT:
Jeffrey C. Anspacher, Director, Office of
Export Trading Company Affairs,
International Trade Administration, by
telephone at (202) 482-5131 (this is not
a toll-free number), or by e-mail at
oetca@ita.doc.gov.

SUPPLEMENTARY INFORMATION: Title III of
the Export Trading Company Act of
1982 (15 U.S.C. 4001-21) authorizes the
Secretary of Commerce to issue Export
Trade Certificates of Review. The
regulations implementing Title III are
found at 15 CFR part 325 (2003).

The Office of Export Trading
Company Affairs (“OETCA”) is issuing
this notice pursuant to 15 CFR 325.6(b),
which requires the Department of
Commerce to publish a summary of the
Certificate in the Federal Register.
Under section 305(a) of the Act and 15
CFR 325.11(a), any person aggrieved by
the Secretary’s determination may,
within 30 days of the date of this notice,
bring an action in any appropriate
district court of the United States to set
aside the determination on the ground
that the determination is erroneous.

Description of Certified Conduct
I. Export Trade
1. Products

Brine sweet cherries in any stage of
processing and finished maraschino
cherry products in any stage of
packaging.

2. Services

Inspection, quality control, marketing
and promotional services.

3. Technology Rights

Proprietary rights to all technology
associated with Products or Services,
including, but not limited to: patents,
trademarks, service marks, trade names,
copyrights, trade secrets, know-how.

4. Export Trade Facilitation Services (as
They Relate to the Export of Products,
Services and Technology Rights)

All export trade-related facilitation
services, including, but not limited to:
Consulting and trade strategy; sales and
marketing; export brokerage; foreign
marketing research; foreign market
development; overseas advertising and
promotion; product research and design
based on foreign buyer and consumer
preferences; communication and
processing of export orders; inspection
and quality control; transportation;
freight forwarding and trade
documentation; insurance; billing of
foreign buyers; collection (letters of
credit and other financial instruments);
provision of overseas sales and
distribution facilities and overseas sales
staff, legal, accounting and tax
assistance; management information
systems development and application;
assistance and administration related to
participation in government export
assistance programs.

II. Export Markets

The Export Markets include all parts
of the world except the United States
(the fifty states of the United States, the
District of Columbia, the
Commonwealth of Puerto Rico, the
Virgin Islands, American Samoa, Guam,
the Commonwealth of the Northern
Mariana Islands, and the Trust Territory
of the Pacific Islands).

III. Export Trade Activities and
Methods of Operation

In connection with the promotion and
sale of Members’ Products, Services,
and/or Technology Rights into the
Export Markets, WFE and/or one or
more of its Members may:

1. Design and execute foreign
marketing strategies for its Export
Markets;

2. Prepare joint bids, establish export
prices for Members’ Products and
Services, and establish terms of sale in
Export Markets in connection with
potential or actual bona fide
opportunities;

3. Grant sales and distribution rights
for the Products, whether or not
exclusive, into designated Export
Markets to foreign agents or importers
(“exclusive”” meaning that WFE and/or
one or more Members may agree not to
sell the Products into the designated
Export Markets through any other

foreign distributor, and that the foreign
distributor may agree to represent only
WEFE and/or one or more Members in
the Export Markets and none of its
competitors);

4. Design develop and market generic
corporate labels for use in Export
Markets;

5. Engage in joint promotional
activities directly targeted at developing
Export Markets, such as: arranging trade
shows and marketing trips; providing
advertising services; providing
brochures and industry newsletters;
providing product, service, and industry
information; conducting international
market and product research; and
procuring, international marketing,
advertising, and promotional services;

6. Share the cost of joint promotional
activities among the Members;

7. Conduct product and packaging
research and development exclusively
for export in order to meet foreign
regulatory requirements, foreign buyer
specifications, and foreign consumer
preferences;

8. Negotiate and enter into agreements
with governments and other foreign
persons regarding non-tariff trade
barriers in Export Markets such as
packaging requirements, and providing
specialized packing operations and
other quality control procedures to be
followed by WFE and Members in the
export of Products into the Export
Markets;

9. Assist each other in maintaining
the quality standards necessary to be
successful in the Export Markets;

10. Provide Export Trade Facilitation
Services with respect to Products,
Services and Technology (including
such items as commodity fumigation,
refrigeration and storage techniques,
and other quality control procedures to
be followed in the export of Products in
Export Markets;

11. Advise and cooperate with
agencies of the United States
government in establishing procedures
regulating the export of the Members’
Products, Services and/or Technology
Rights in Export Markets;

12. Negotiate and enter into purchase
agreements with buyers in Export
Markets regarding export prices,
quantities, type and quality of Products,
time periods, and the terms and
conditions of sale;

13. Broker or take title to Products
intended for Export Markets;

14. Purchase Products from non-
Members to fulfill specific sales
obligations, provided that WFE and/or
one or more Members shall make such
purchases only on a transaction-by-
transaction basis and when the
purchasing Members are unable to
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supply, in a timely manner, the
requisite Products at a price competitive
under the circumstances;

15. Solicit non-Member producers to
become Members;

16. Communicate and process export
orders;

17. Procure, negotiate, contract, and
administer transportation services for
Products in the course of export,
including overseas freight
transportation, inland freight
transportation from the packing house
to the U.S. port of embarkment, leasing
of transportation equipment and
facilities, storing and warehousing,
stevedoring, wharfage and handling,
insurance, and freight forwarder
services;

18. Arrange for trade documentation
and services, customs clearance,
financial instruments, and foreign
exchange;

19. Arrange financing through private
financial entities, government financial
assistance and incentive programs and
other arrangements;

20. Bill and collect monies from
foreign buyers, and arrange for or
provide accounting, tax, legal and
consulting services in relation to Export
Trade Activities and Methods of
Operation;

21. Enter into exclusive agreements
with non-Members to provide Export
Trade Services and Export Trade
Facilitation Services;

22. Open and operate overseas sales
and distribution offices and companies
to facilitate the sales and distribution of
Products in the Export Markets;

23. Negotiate and enter into
agreements with governments and
foreign persons to develop countertrade
arrangements, provided that this
Certificate does not protect any conduct
related to the sale of goods in the United
States that are imported as part of any
countertrade transactions;

24. Refuse to deal with or provide
quotations to other Export
Intermediaries for sales of Members’
Products into Export Markets;

25. Require common marking and
identification of Members’ Products
sold in Export Markets;

26. Exchange information as
necessary to carry out Export Trade
Activities and Methods of Operation,
including:

(a) Information about sales, marketing
efforts, and sales strategies in Export
Markets, including pricing; projected
demand in Export Markets for Products;
customary terms of sale; and foreign
buyer and consumer product
specifications;

(b) Information about the price,
quality, quantity, source and delivery

dates of Products available from WFE
and its Members for export;

(c) Information about terms and
conditions of contracts for sales in
Export Markets to be considered and/or
bid on by WFE and/or Members;

(d) Information about joint bidding
opportunities;

(e) Information about methods by
which export sales are to be allocated
among WFE and/or Members;

(f) Information about expenses
specific to exporting to and within
Export Markets, including
transportation, transshipments, inter-
modal shipments, insurance, inland
freight to port, port storage,
commissions, export sales,
documentation, financing and customs
duties or taxes;

(g) Information about U.S. and foreign
legislation and regulations, including
federal marketing order programs that
may affect sales to Export Markets;

(h) Information about WFE’s or
Members’ export operations, including
sales and distribution networks
established by WFE or Members in
Export Markets, and prior export sales
by Members, including export price
information; and

(i) Information about claims or bad
debts by WFE’s or Members’ customers
in Export Markets.

IV. Definitions

“Export Intermediary” means a
person who acts as distributor, sales
representative, sales or marketing agent,
or broker, or who performs similar
functions, including providing, or
arranging for the provision of, Export
Trade Facilitation Services.

V. Members (Within the Meaning of
Section 325.2(1) of the Regulations)

Eola Cherry Company, Inc., Gervais,
Oregon; Diana Fruit Co., Inc., Santa
Clara, California; Johnson Foods Co.,
Inc., Sunnyside, Washington; and
Oregon Cherry Growers, Inc., Salem,
Oregon.

VI. Terms and Conditions of Certificate

1. Neither WFE nor any Member shall
intentionally disclose, directly or
indirectly, to any other Member any
information about its or any other
Member’s costs, production, capacity,
inventories, domestic prices, domestic
sales, terms of domestic marketing or
sale, or U.S. business plans, strategies,
or methods, unless (1) such information
is already generally available to the
trade or public; or (2) the information
disclosed is a necessary term or
condition (e.g., price, time required to
fill an order, etc.) of an actual or
potential bona fide sale and the

disclosure is limited to the prospective
purchasing Member.

2. Each Member shall determine
independently of WFE and each other
the quantity of Products each will make
available for export or sell through WFE.
WFE may not require any Member to
accept any offer for sale or require any
Member to export any minimum
quantity of Products.

3. Any agreements, discussions, or
exchanges of information under this
Certificate relating to quantities of
Products available for Export Markets,
product specifications or standards,
export prices, product quality or other
terms and conditions of export sales
(other than export financing) shall be in
connection only with actual or potential
bona fide export transactions or
opportunities and shall include only
those Members participating or having a
genuine interest in participating in such
transactions or opportunities, provided
that WFE and/or the Members may
discuss standardization of Products and
Services for purposes of making bona
fide recommendations to foreign
governmental or private standard setting
organizations.

4. Meetings at which WFE and
Members allocate export sales and
establish export prices shall not be open
to the public.

5. Participation by WFE and/or
Members in any Export Trade Activity
or Method of Operation under this
Certificate shall be entirely voluntary as
to WFE and/or the Members, subject to
the honoring of contractual
commitments for sales of Products,
Services or Technology Rights in
specific export transactions. A Member
may withdraw from coverage under this
Certificate at any time by giving written
notice to WFE, a copy of which WFE
shall promptly transmit to the Secretary
of Commerce and the Attorney General.

6. WFE and the Members will comply
with requests made by the Secretary of
Commerce on behalf of the Secretary or
the Attorney General for information or
documents relevant to conduct under
the Certificate. The Secretary of
Commerce will request such
information or documents when either
the Attorney General or the Secretary
believes that the information or
documents are required to determine
that the Export Trade, Export Trade
Activities and Methods of Operation of
a person protected by this Certificate of
Review continue to comply with the
standards of section 303(a) of the Act.

VII. Protection Provided by Certificate

This Certificate protects WFE and its
directors, officers, and employees acting
on its behalf, as well as its Members,
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and their directors, officers, and
employees acting on their behalf, from
private treble damage actions and
governmental criminal and civil suits
under U.S. Federal and state antitrust
laws for the export conduct specified in
the Certificate and carried out during its
effective period in compliance with its
terms and conditions.

VIII. Effective Period of Certificate

This Certificate continues in effect
from the effective date indicated below
until it is relinquished, modified or
revoked as provided in the Act and the
Regulations.

IX. Other Conduct

Nothing in this Certificate prohibits
WFE and its Members from engaging in
conduct not specified in this Certificate,
but such conduct is subject to the
normal application of the antitrust laws.

X. Disclaimer

The issuance of this Certificate of
Review to WFE by the Secretary of
Commerce with the concurrence of the
Attorney General under the provisions
of the Act does not constitute, explicitly
or implicitly, an endorsement or
opinion by the Secretary of Commerce
or the Attorney General concerning
either (a) the viability or quality of the
business plans of WFE or its Members
or (b) the legality of such business plans
of WFE or its Members under the laws
of the United States (other than as
provided in the Act) or under the laws
of any foreign country.

The application of this Certificate to
conduct in Export Trade where the
United States government is the buyer
or where the United States Government
bears more than half the cost of the
transaction is subject to the limitations
set forth in Section V(D) of the
“Guidelines for the Issuance of Export
Trade Certificates of Review (Second
Edition),” 50 FR 1786 (January 11, 1985)
(“Guidelines”).

In accordance with the authority
granted under the Act and Regulations,
this Export Trade Certificate of Review
is hereby granted to Western Fruit
Exporters, L.L.C.

The effective date of the Certificate is
December 8, 2003. A copy of this
certificate will be kept in the
International Trade Administration’s
Freedom of Information Records
Inspection Facility Room 4102, U.S.
Department of Commerce, 14th Street
and Constitution Avenue, NW,,
Washington, DC 20230.

Dated: December 15, 2003.
Jeffrey C. Anspacher,
Director, Office of Export Trading Company
Affairs.
[FR Doc. 03—-31323 Filed 12—17-03; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE
International Trade Administration

Notice of Allocation of Tariff Rate
Quotas on the Import of Certain
Worsted Wool Fabrics for Calendar
Year 2004

December 12, 2003.

AGENCY: Department of Commerce,
International Trade Administration.
ACTION: Notice of allocation of 2004
worsted wool fabric tariff rate quota.

SUMMARY: The Department of Commerce
(Department) has determined the
allocation for Calendar Year 2004 of
imports of certain worsted wool fabrics
under tariff rate quotas established by
Title V of the Trade and Development
Act of 2000 as amended by the Trade
Act of 2002. The companies that are
being provided an allocation are listed
below.

FOR FURTHER INFORMATION CONTACT:
Sergio Botero, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-4058.

SUPPLEMENTARY INFORMATION:

BACKGROUND:

Title V of the Trade and Development
Act of 2000 (The Act) as amended by
the Trade Act of 2002 creates two tariff
rate quotas, providing for temporary
reductions in the import duties on two
categories of worsted wool fabrics
suitable for use in making suits, suit-
type jackets, or trousers. For worsted
wool fabric with average fiber diameters
greater than 18.5 microns (Harmonized
Tariff Schedule of the United States
(HTS) heading 9902.51.11), the
reduction in duty is limited to 4,500,000
square meters per year. For worsted
wool fabric with average fiber diameters
of 18.5 microns or less (HTS heading
9902.51.12), the reduction is limited to
3,500,000 square meters per year. The
Act requires the President to ensure that
such fabrics are fairly allocated to
persons (including firms, corporations,
or other legal entities) who cut and sew
men’s and boys’ worsted wool suits and
suit-like jackets and trousers in the
United States and who apply for an
allocation based on the amount of such
suits cut and sewn during the prior
calendar year. Presidential Proclamation
7383, of December 1, 2000, authorized

the Secretary of Commerce to allocate
the quantity of worsted wool fabric
imports under the tariff rate quotas. On
January 22, 2001, the Department
published regulations establishing
procedures for applying for, and
determining, such allocations. 66 FR
6459, 15 CFR 335.

On August 28, 2003, the Department
published a notice in the Federal
Register (68 FR 51767) soliciting
applications for an allocation of the
2004 tariff rate quotas with a closing
date of September 29, 2003. The
Department received timely
applications for the HTS 9902.51.11
tariff rate quota from 13 firms. The
Department received timely
applications for the HTS 9902.51.12
tariff rate quota from 14 firms. All
applicants were determined eligible for
an allocation. Most applicants
submitted data on a business
confidential basis. As allocations to
firms were determined on the basis of
this data, the Department considers
individual firm allocations to be
business confidential.

FIRMS THAT RECEIVED
ALLOCATIONS:

HTS 9902.51.11, fabrics, of worsted
wool, with average fiber diameter
greater than 18.5 micron, certified by
the importer as suitable for use in
making suits, suit-type jackets, or
trousers (provided for in subheading
5112.11.60 and 5112.19.95). Amount
allocated: 4,500,000 square meters.

Companies Receiving Allocation:
Bowdon Manufacturing Co., Inc--Bowdon, GA
Calvin Clothing Company, Inc.--Scranton, PA
Hartmarx Corporation--Chicago, IL
Hartz & Company, Inc.--Frederick, MD
Hugo Boss Cleveland, Inc-Brooklyn, OH
JA Apparel Corp.--New York, NY
John H. Daniel Co.--Knoxville, TN
Majer Brands Company, Inc.-Hanover, PA
Saint Laurie Ltd--New York, NY
Sewell Clothing Company, Inc.--Bremen, GA
Southwick Clothing L.L.C.--Lawrence, MA
Toluca Garment Company-Toluca, IL
The Tom James Co.--Franklin, TN

HTS 9902.51.12, fabrics, of worsted
wool, with average fiber diameter of
18.5 micron or less, certified by the
importer as suitable for use in making
suits, suit-type jackets, or trousers
(provided for in subheading 5112.11.30
and 5112.19.60). Amount allocated:
3,500,000 square meters.

Companies Receiving Allocation:
American Fashion, Inc.--Chula Vista, CA
Retail Brand Alliance, Inc. d/b/a Brooks Brothers--
New York, NY
Hartmarx Corporation--Chicago, IL
Hartz & Company, Inc.--Frederick, MD
Hugo Boss Cleveland, Inc.-Brooklyn, OH
JA Apparel Corp.--New York, NY
John H. Daniel Co.--Knoxville, TN
Majer Brands Company, Inc.-Hanover, PA
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Martin Greenfield--Brooklyn, NY

Saint Laurie Ltd--New York, NY

Sewell Clothing Company, Inc.--Bremen, GA
Southwick Clothing L.L.C.--Lawrence, MA
Toluca Garment Compan-Toluca, IL

The Tom James Co.--Franklin, TN

Dated: December 12, 2003.
James C. Leonard III,

Deputy Assistant Secretary for Textiles,
Apparel and Consumer Goods Industries,
Department of Commerce.

[FR Doc. E3—00584 Filed 12—-17-03; 8:45 am]|
BILLING CODE 3510-DR-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 103003D]

Marine Mammals; Photography Permit
Application No. 1050-1727-00

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Receipt of application.

SUMMARY: Notice is hereby given that
the NOAA Pribilof Islands Restoration
Project Office, National Ocean Service,
7600 Sand Point Way, Seattle, WA
98115 [Principal Investigator: John
Lindsay] has applied in due form for a
permit to take Northern fur seal seals
(Callorhinus ursinus) for purposes of
commercial/educational photography.
DATES: Written or telefaxed comments
must be received on or before January
20, 2004.

ADDRESSES: The application and related
documents are available for review
upon written request or by appointment
in the following office(s):

Permits, Conservation and Education
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910; phone
(301)713—2289; fax (301)713-0376; and

Northwest Region, NMFS, 7600 Sand
Point Way NE, BIN C15700, Bldg. 1,
Seattle, WA 98115-0700; phone
(206)526—6150; fax (206)526-6426; and,

Alaska Region, NMFS, P.O. Box
21668, Juneau, AK 99802—-1668; phone
(907)586-7221; fax (907)586—7249.

FOR FURTHER INFORMATION CONTACT:
Ruth Johnson or Jennifer Jefferies
(301)713-2289.

SUPPLEMENTARY INFORMATION: The
subject permit is requested under the
authority of section 104(c)(6) of the
Marine Mammal Protection Act of 1972,
as amended (16 U.S.C. 1361 et seq.), the
Regulations Governing the Taking and
Importing of Marine Mammals (50 CFR
part 216). Section 104(c)(6) provides for

photography for educational or
commercial purposes involving marine
mammals in the wild not listed as
endangered or threatened. NMFS is
currently working on proposed
regulations to implement this provision.
However, in the meantime, NMFS has
received and is processing this request
as a “‘pilot” application for Level B
Harassment of non-listed marine
mammals for photographic purposes.

The applicant proposes to take by
harassment up to 2000 northern fur
seals each year during ground and
underwater filming activities. The
purpose of the proposed project is to
collect high-definition digital media of
contemporary norther fur seals on the
Pribilof Islands, particularly breeding
and territorial behaviors in a natural
setting on rookeries and haulout areas
for public television documentary
series. The documentary series will
combine footage of northern fur seals
with original research, photographs and
other documents about the history of
commercial fur sealing on the Pribilofs
with emphasis on key historical figures.
The action area is the Pribilof Islands,
including St. George, St. Paul, Walrus
and Otter Islands and Sea Lion Rock.
The Permit would expire 2 years after
the date of issuance.

In compliance with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), an initial
determination has been made that the
activity proposed is categorically
excluded from the requirement to
prepare an environmental assessment or
environmental impact statement.

Written comments or requests for a
public hearing on this application
should be mailed to the Chief, Permits,
Conservation and Education Division,
F/PR1, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910. Those
individuals requesting a hearing should
set forth the specific reasons why a
hearing on this particular request would
be appropriate.

Comments may also be submitted by
facsimile to (301) 713-0376, provided
the facsimile is confirmed by hard copy
submitted by mail and postmarked no
later than the closing date of the
comment period. Please note that
comments will not be accepted by e-
mail or by other electronic media.

Concurrent with the publication of
this notice in the Federal Register,
NMFS is forwarding copies of this
application to the Marine Mammal
Commission and its Committee of
Scientific Advisors.

Dated: December 11, 2003.
Stephen L. Leathery,

Chief, Permits, Conservation and Education
Division, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 03—31227 Filed 12—17-03; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 103103A]

Marine Mammals; File Nos. 704-1698
and 1044-1706

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Issuance of permits.

SUMMARY: Notice is hereby given that
the following applicants have been
issued permits to take marine mammals
parts from species of marine mammals
under NMFS jurisdiction for purposes
of scientific research: (1) The University
of Alaska Museum, 907 Yukon Drive,
P.O. Box 756960, Fairbanks, AK 99775
(Dr. Gordon Jarrell, Principal
Investigator (PI)); and (2) The Alaska
Sea Otter and Steller Sea Lion
Commission (TASSC), 6239 B Street,
Suite 204, Anchorage, AK 99518 (Dr.
Dolly Garza, PI).

ADDRESSES: The permits and related
documents are available for review
upon written request or by appointment
in the following office(s):

Permits, Conservation and Education
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910; phone
(301)713—2289; fax (301)713—-0376; and

Alaska Region, NMFS, P.O. Box
21668, Juneau, AK 99802—1668; phone
(907)586—7221; fax (907)586—7249.

FOR FURTHER INFORMATION CONTACT:
Ruth Johnson or Amy Sloan, (301)713—
2289.

SUPPLEMENTARY INFORMATION: On
September 8, 2003, notice was
published in the Federal Register (68
FR 52905) that requests for scientific
research permits to take marine
mammal parts had been submitted by
the above-named organizations. The
requested permits have been issued
under the authority of the Marine
Mammal Protection Act of 1972, as
amended (16 U.S.C. 1361 et seq.), the
Regulations Governing the Taking and
Importing of Marine Mammals (50 CFR
part 216), the Endangered Species Act of
1973, as amended (ESA; 16 U.S.C. 1531
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et seq.), the regulations governing the
taking, importing, and exporting of
endangered and threatened species (50
CFR parts 222-226), and the Fur Seal
Act of 1966, as amended (16 U.S.C. 1151
et seq.).

File No. 704-1698: The University of
Alaska Museum is authorized to take,
import and export specimen samples
(whole carcasses; hard and soft parts)
from all marine mammal species
(pinnipeds and cetaceans) under NMFS
jurisdiction. The objective of this permit
is to archive specimens for future bona
fide research at the University of Alaska
and other institutions in the U.S. and
world-wide.

File No. 1044-1706: TASSC is
authorized to take, import and export
parts and tissues from marine mammals
taken from legally subsistence hunted
Steller sea lions and other species. The
objectives of this research are to
promote Alaska Native participation in
Steller sea lion conservation and
management; assess the health and
condition of Steller sea lions through
biological data and tissue collection;
educate and inform the public on the
traditional and contemporary
relationship between the Steller sea lion
and Alaska Natives; and work with
regulatory agencies toward the common
goal of enhancing and protecting
healthy Steller sea lion populations.

Issuance of these permits, as required
by the ESA, was based on a finding that
such permits (1) were applied for in
good faith, (2) will not operate to the
disadvantage of the endangered species
which is the subject of these permits,
and (3) are consistent with the purposes
and policies set forth in section 2 of the
ESA.

Dated: December 12, 2003.
Stephen L. Leathery,

Chief, Permits, Conservation and Education
Division, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 03—31228 Filed 12—17-03; 8:45 am]
BILLING CODE 3510-22-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Establishment of Import Limits for
Certain Wool and Man-Made Fiber
Textile Products Produced or
Manufactured in Belarus

December 12, 2003.

AGENCY: Committee for the

Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner, Bureau of Customs and
Border Protection establishing limits.

EFFECTIVE DATE: January 1, 2004.

FOR FURTHER INFORMATION CONTACT:
Naomi Freeman, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-4212. For information on the
quota status of these limits, refer to the
Quota Status Reports posted on the
bulletin boards of each Customs port,
call (202) 927-5850, or refer to the
Bureau of Customs and Border
Protection Web site at http://
www.customs.gov. For information on
embargoes and quota re-openings, refer
to the Office of Textiles and Apparel
Web site at http://otexa.ita.doc.gov.
SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The Bilateral Textile Memorandum of
Understanding dated January 10, 2003
between the Governments of the United
States and Belarus establishes limits for
the period January 1, 2004 through
December 31, 2004.

These limits may be revised if Belarus
becomes a member of the World Trade
Organization (WTO) and the United
States applies the WTO agreement to
Belarus.

In the letter published below, the
Chairman of CITA directs the
Commissioner, Bureau of Customs and
Border Protection to establish the limits.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 68 FR 1599,
published on January 13, 2003).
Information regarding the availability of
the 2004 CORRELATION will be
published in the Federal Register at a
later date.

James C. Leonard III,

Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

December 12, 2003.

Commissioner,
Bureau of Customs and Border Protection,
Washington, DC 20229.

Dear Commissioner: Pursuant to section
204 of the Agricultural Act of 1956, as
amended (7 U.S.C. 1854); Executive Order
11651 of March 3, 1972, as amended; you are
directed to prohibit, effective on January 1,
2004, entry into the United States for
consumption and withdrawal from

warehouse for consumption of textiles and
textile products in the following categories,
produced or manufactured in Belarus and
exported during the twelve-month period
beginning on January 1, 2004 and extending
through December 31, 2004:

Twelve-month restraint

Category limit

9,646,000 square me-
ters of which not
more than 1,590,000
square meters shall
be in Category 622-
L 1

67,320 dozen.
34,680 dozen.

1Category 622-L: only HTS numbers
7019.51.9010, 7019.52.4010, 7019.52.9010,
7019.59.4010, and 7019.59.9010.

Products in the above categories exported
during 2003 shall be charged to the
applicable category limit and sublimit for
that year (see directive dated January 21,
2003) to the extent of any unfilled balance.
In the event the limit and sublimit
established for that period have been
exhausted by previous entries, such products
shall be charged to the limit and sublimit set
forth in this directive.

The limits set forth above are subject to
adjustment pursuant to the current bilateral
agreement between the Governments of the
United States and Belarus.

This limits may be revised if Belarus
becomes a member of the World Trade
Organization (WTO) and the United States
applies the WTO agreement to Belarus.

In carrying out the above directions, the
Commissioner, Bureau of Customs and
Border Protection should construe entry into
the United States for consumption to include
entry for consumption into the
Commonwealth of Puerto Rico.

The Committee for the Implementation of
Textile Agreements has determined that this
action falls within the foreign affairs
exception of the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

James C. Leonard III,
Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. E3—00585 Filed 12—17-03; 8:45 am]|
BILLING CODE 3510-DR-S

COMMODITY FUTURES TRADING
COMMISSION

In the Matter of Intermarket Clearing
Corporation—Request for Vacation
From Designation as Derivatives
Clearing Organization

AGENCY: Commodity Futures Trading
Commission.

ACTION: Proposed order.

SUMMARY: In response to a request by the
Intermarket Clearing Corporation
(“ICC”), the Commodity Futures
Trading Commission (“Commission” or
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“CFTC”) is proposing to issue an order
vacating ICC’s designation as a
Derivatives Clearing Organization
(“DCO™).

ADDRESSES: Interested persons should
submit their views and comments to
Jean A. Webb, Secretary, Commodity
Futures Trading Commission, Three
Lafayette Centre, 1155 21st Street, NW.,
Washington, DC 20581. In addition,
comments may be sent by facsimile
transmission to facsimile number (202)
418-5521, or by electronic mail to
secretary@cftc.gov. Reference should be
made to “ICC”.

DATES: Comments must be received by
December 23, 2003.

FOR FURTHER INFORMATION CONTACT: R.
Trabue Bland, Attorney, Division of
Clearing and Intermediary Oversight,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581. Telephone: (202) 418-5430. E-
mail: thland@cftc.gov.

SUPPLEMENTARY INFORMATION:

I. Statutory Background

Section 5b(d) of the Commodity
Exchange Act?® provides that DCOs that
clear contracts for boards of trade
designated by the Commission as
contract markets prior to a certain date
are deemed registered with the
Commission. Under section 1a(29)(C) of
the Act, registered DCOs are ‘“‘registered
entities.” Section 7 of the Act 2 provides
that “any person that has been
designated or registered as a registered
entity in the manner herein provided
may have such designation or
registration vacated and set aside by
giving notice to the Commission
requesting that its designation or
registration as a registered entity be
vacated, which notice shall be served at
least ninety days prior to the date
named therein as the date when
vacation of designation or registration
shall take effect.”” ICC has requested that
the vacation of its registration take place
before the expiration of the ninety-day
period. In response to the request, the
Commission is proposing to exempt ICC
from the notice requirements of section
7 of the Act pursuant to section 4(c) of
the Act,? which gives the Commission
broad exemptive authority and then
vacate ICC’s registration.

II. Request for Vacation of Registration

A. Background

By letter to the Division of Clearing
Intermediary Oversight, the ICC

17 U.S.C. 7a-1 (2003).
27 U.S.C. 11 (2003).
37 U.S.C. 6¢ (2003).

submitted a request for the vacation of
registration.4 The ICC is a registered
DCO under section 5b(d) of the Act and
thus a registered entity as defined in
section 1a(29)(C) of the Act. The ICC is
a wholly owned subsidiary of The
Options Clearing Corporation (“OCC”’),
another registered DCO. For the past
several years, ICC has not engaged in
any clearing activities, and thus the
OCC wishes to merge the ICC into the
OCC. At the completion of the merger,
ICC will cease to exist as a corporate
entity. Therefore, the ICC requests that
the Commission vacate the registration
of ICC as a DCO.

Section 7 of the Act allows “any
person that has been designated or
registered as a registered entity in the
manner herein provided may have such
designation or registration vacated and
set aside by giving notice to the
Commission requesting that its
designation or registration as a
registered entity be vacated, which
notice shall be served at least ninety
days prior to the date named therein as
the date when vacation of designation or
registration shall take effect.” ICC
served notice to the Commission on
November 17, 2003. However, the
merger of ICC and OCC will take place
before the end of the calendar year 2003,
which will occur before the expiration
of the ninety-day notice requirement
required by section 7 of the Act.
Therefore, at ICC’s request, pursuant to
section 4(c) of the Act, the Commission
proposes to exempt ICC from section 7’s
90-day notice requirement.

B. Public Interest Considerations

This proposed order is waiving the
section 7 90-day notice requirement
pursuant to section 4(c) of the Act,
which grants the Commission broad
exemptive authority. Section 4(c) of the
Act provides that, in order to promote
responsible economic or financial
innovation and fair competition, the
Commission “may, by rule, regulation
or order, exempt any class of
agreements, contracts or transactions,
including any person or class of persons
offering, entering into, rendering advice
or rendering other services with respect
to, the agreement, contract, or
transaction, from the contract market
designation requirement of section 4(a)
of the Act, or any other provision of the
Act * * *if the Commission

4The letter, dated November 17, 2003, was sent
to John Lawton, Deputy Director and Chief Counsel
of the Division of Clearing and Intermediary
Oversight.

determines that the exemption would be
consistent with the public interest.” ®
As explained above, the ICC has not
operated as a clearing entity in a
number of years. The merger of ICC into
OCC will allow the OCC to streamline
its operations. The Commission believes
that exempting ICC from the 90-day
requirement of section 7 is consistent
with the public interest, is consistent
with the purposes of the Act and would
have no adverse effect on the ability of
OCC to fulfill its self-regulatory
responsibilities imposed by the Act.

II1. Conclusion

After consideration of the ICC request,
the Commission is proposing to exempt
ICC from the 90-day notice requirement
of section 7 of the Act. Furthermore, the
Commission proposes to vacate the
Intermarket Clearing Corporation’s
registration as a derivatives clearing
organization upon completion of the
merger between ICC and OCC.

The Commission specifically invites
comment on whether it should vacate
the registration of ICC and whether the
Commission should exempt ICC from
the 90-day notice requirement of section
7. In addition to issues specified above,
the Commission welcomes comment on
any aspect of the proposed order.

IV. Cost-Benefit Analysis

Section 15(a) of the Act requires the
Commission to consider the costs and
benefits of its action before issuing a
new regulation or order under the Act.
By its terms, section 15(a) does not
require the Commission to quantify the
costs and benefits of a new regulation or
to determine whether the benefits of the
proposed regulation outweigh its costs.
Rather, section 15(a) simply requires the
Commission to “consider the costs and
benefits” of its action.

Section 15(a) further specifies that
costs and benefits shall be evaluated in
light of five broad areas of market and
public concern: Protection of market
participants and the public; efficiency,
competitiveness, and financial integrity
of futures markets; price discovery;
sound risk management practices; and
other public interest considerations.
Accordingly, the Commission could in
its discretion give greater weight to any
one of the five enumerated areas and
could in its discretion determine that,
notwithstanding its costs, a particular
rule was necessary or appropriate to
protect the public interest or to
effectuate any of the provisions or to

5 See, e.g. 65 FR 77993 (December 13, 2000)
(adopting final rules pursuant to the 4(c)
exemption).
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accomplish any of the purposes of the
Act.

The proposed order is intended to
vacate the registration of the ICC, in
order to allow the Options Clearing
Corporation to merge with the ICC. The
Commission has considered the costs
and benefits of the order in light of the
specific provisions of section 15(a) of
the Act.

1. Protection of Market Participants and
the Public

The ICC does not provide any clearing
services to any designated contract
markets. Accordingly, the proposed
order should have no effect on the
Commission’s ability to protect market
participation and the public.

2. Efficiency and Competition

The proposed order is not expected to
have an effect on efficiency or
competition.

3. Financial Integrity of Futures Markets
and Price Discovery

The proposed order should have no
effect, from the standpoint of imposing
costs or creating benefits, on the
financial integrity or price discovery
function of the commodity futures and
options markets.

4. Sound Risk Management Practices

The proposed order should have no
effect on sound risk management
practices.

5. Other Public Interest Considerations

The proposed order will have the
positive effect of allowing the OCC to
streamline its operations.

V. Proposed Order

Upon due consideration, and
pursuant to its authority under section
7 of the Act to vacate the designation of
a registered entity and pursuant to its
authority under section 4(c) of the Act
to exempt ICC from the requirement that
notice be served within 90 days of
vacation, the Commission finds that:

(1) The Intermarket Clearing
Corporation (“ICC”) is currently
registered with the Commission as a
derivatives clearing organization
(“DOC”’) under section 5b(d) of the
Commodity Exchange Act (the “Act”);

(2) ICC has not engaged in activity as
a DCO for several years;

(3) ICC proposes to merge into The
Options Clearing Corporation, which is
also registered as a DCO;

(4) Upon the effectiveness of that
merger, ICC will cease to exist as a
corporate entity;

(5) ICC has requested that the
Commission terminate ICC’s registration

as a DCO upon the effectiveness of that
merger;

(6) The merger of ICC and OCC will
take place before the expiration of the
ninety day requirement of section 7 of
the Act; and

(7) Exempting ICC from the 90-day
requirement of section 7 of the Act will
have no adverse effect on any of the
regulatory or self-regulatory
responsibilities imposed by the Act and
will be consistent with the public
interest.

Therefore, the Commission hereby
orders that ICC’s designation as a DCO
be and hereby is vacated upon the
effectiveness of that merger.

Issued in Washington, DC, on December
12, 2003, by the Commission.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 03—-31220 Filed 12—-17-03; 8:45 am]
BILLING CODE 6351-01-M

DEPARTMENT OF DEFENSE
Department of the Air Force

Proposed Collection; Comment
Request

AGENCY: Department of the Air Force,
DoD.

ACTION: Notice.

The Department of Defense has
submitted to OMB for clearance, the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Title, Form Number, and OMB
Number: Application for Establishment
of Air Force Junior ROTC Unit;
AFOATS Form 59; OMB Number 0701—
0114.

Type of Request: Extension.

Number of Respondents: 1.

Responses per Respondent: 1.

Annual Responses: 40.

Average Burden per Response: 30
minutes.

Annual Burden Hours: 20.

Needs and Uses: The information
collection requirement is necessary to
obtain information about schools that
would like to host an Air Force Junior
ROTC unit. Respondents are high school
officials who provide information about
their school. The completed form is
used to determine the eligibility of the
school to host an Air Force JROTC unit.

Affected Public: Not-For-Profit
Institutions; State, Local or Tribal
Government.

Frequency: On Occasion.

Respondent’s Obligation: Required to
obtain or retain benefits.

OMB Desk Officer: Mr. Edward C.
Springer.

Written comments and
recommendations on the proposed
information collection should be sent to
Mr. Springer at Office of Management
and Budget, Desk Officer for DoD, Room
10236, new Executive Office Building,
Washington DC 20503.

Pamela Fitzgerald,

Air Force Federal Register Liaison Officer.
[FR Doc. 03—-31169 Filed 12—17-03; 8:45 am]
BILLING CODE 5001-01-P

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.
SUMMARY: The Leader, Regulatory
Information Management Group, Office
of the Chief Information Officer invites
comments on the submission for OMB
review as required by the Paperwork
Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before January
20, 2004.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Melanie Kadlic, Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503, or should be electronically
mailed to the Internet address
Melanie_Kadlic@omb.eop.gov.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. chapter 35) requires that
the Office of Management and Budget
(OMB) provide interested Federal
agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Regulatory Information Management
Group, Office of the Chief Information
Officer, publishes that notice containing
proposed information collection
requests prior to submission of these
requests to OMB. Each proposed
information collection, grouped by
office, contains the following: (1) Type
of review requested, e.g., new, revision,
extension, existing or reinstatement; (2)
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Title; (3) Summary of the collection; (4)
Description of the need for, and
proposed use of, the information; (5)
Respondents and frequency of
collection; and (6) Reporting and/or
Recordkeeping burden. OMB invites
public comment.

Dated: December 15, 2003.
Angela C. Arrington,

Leader, Regulatory Information Management
Group, Office of the Chief Information Officer.

Office of Innovation and Improvement

Type of Review: New.

Title: Application for Grants under
the State Charter School Facilities
Incentive Grant Program.

Frequency: Annually.

Affected Public: State, local, or tribal
gov’t, SEAs or LEAs.

Responses Burden hours

Reporting and recordkeeping NOUr DUIGEN: .........ooiiii ettt et e et e e aaee e e nes 12

4,800

Abstract: This is a grant application
for a program to give States incentive
grants to establish new or enhance
existing per-pupil facilities aid
programs for charter schools.

This information collection is being
submitted under the Streamlined
Clearance Process for Discretionary
Grant Information Collections (1890—
0001). Therefore, the 30-day public
comment period notice will be the only
public comment notice published for
this information collection.

Requests for copies of the submission
for OMB review; comment request may
be accessed from
http://edicsweb.ed.gov, by selecting the
“Browse Pending Collections” link and
by clicking on link number 2424. When
you access the information collection,
click on “Download Attachments” to
view. Written requests for information
should be addressed to Vivian Reese,
Department of Education, 400 Maryland
Avenue, SW., Room 4050, Regional
Office Building 3, Washington, DC
20202-4651, or to the e-mail address
vivan.reese@ed.gov. Requests may also
be electronically mailed to the Internet
address OCIO_RIMG@ed.gov or faxed to
202-708-9346. Please specify the
complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be directed to Kathy Axt at her
e-mail address Kathy.Axt@ed.gov.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339.

[FR Doc. 03—31222 Filed 12—17-03; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Office of Vocational and Adult
Education, Department of Education;
Notice of Intent to Award Grantback
Funds to the Commonwealth of
Massachusetts Department of
Education

SUMMARY: Under section 459 of the
General Education Provisions Act
(GEPA), 20 U.S.C. 1234h, the Secretary
of Education (Secretary) intends to
repay to the Commonwealth of
Massachusetts Department of Education
(MADOE), under a grantback agreement,
an amount equal to 75 percent of the
principal amount of funds recovered by
the U.S. Department of Education
(Department) in resolution of findings
42,51, 54, 57, and 60 of the State’s
Single Audit Reports for the years ended
June 30, 1997 (ACN: 01-97—88064); June
30, 1998 (ACN: 01-98-08038); and June
30, 1999 (ACN: 01-99-08038),
respectively. The Department’s recovery
of funds followed two settlement
agreements executed by the parties
under which the MADOE refunded
$2,432,628 to the Department in full
resolution of the findings noted above.
The MADOE has submitted to the
Department a grantback application in
accordance with section 459(a) of GEPA.
This notice describes the MADOE’s plan
for use of the repaid funds and the terms
and conditions under which the
Secretary intends to make those funds
available. This notice also invites
comments on the proposed grantback.

DATES: We must receive your comments
on or before January 20, 2004.

ADDRESSES: All written comments
should be addressed to Maurice James,
Chief, State Administration Branch,
Office of Vocational and Adult
Education, U.S. Department of
Education, 400 Maryland Avenue, SW.,
Mary E. Switzer Building, Room 4319,
MS 7323, Washington, DC 20202.

FOR FURTHER INFORMATION CONTACT:
Maurice James. Telephone: (202) 205—
8781 or via Internet at:
maurice.james@ed.gov.

If you use a telecommunications
device for the deaf (TDD), you may call
the Federal Information Relay Service
(FIRS) at 1-800—877—-8339.

SUPPLEMENTARY INFORMATION:
A. Background

Under two settlement agreements
between the Department and the
MADQOE, the Department recovered
$3,841,433 from the MADOE in full
resolution of claims arising under the
Carl D. Perkins Vocational and
Technical Education Act of 1998
(Perkins III), 20 U.S.C. 2301 et seq., the
Elementary and Secondary Education
Act of 1965, as amended, 20 U.S.C. 6301
et seq., and the Individuals with
Disabilities Education Act, as amended,
20 U.S.C. 1401, 1411-1419. Of the total
amount recovered under the two
agreements, $2,432,628 resolved Perkins
II-related findings cited in
Massachusetts’ Single Audit Reports
covering State fiscal years (FYs) 1997
(ACN: 01-97-88064), 1998 (ACN: 01—
98-98009) and 1999 (ACN: 01-99—
08038). In its grantback application, the
MADOE requests repayment of 75
percent of the $2,432,628 recovered by
the Department for Perkins IlI-related
claims.

The Department’s claim of $2,432,628
for Perkins Ill-related findings was
contained in a May 25, 2001 program
determination letter (PDL) and
accompanying Matrix of Closed
Findings (Matrix) issued by the Deputy
Assistant Secretary for Vocational and
Adult Education and other Department
officials. The Matrix noted that the
MADOE violated the Federal
requirements governing matching and
time distribution. Specifically, the
MADOE failed to match, from non-
Federal sources and on a dollar-for-
dollar basis, Federal funds reserved for
State administration. In addition, the
MADOE failed to keep proper time
distribution records for salaries and
fringe benefits paid with Perkins III
funds. These findings were resolved
through the Department’s Cooperative
Audit Resolution and Oversight
Initiative (CAROI).



70498

Federal Register/Vol. 68, No. 243/ Thursday, December 18, 2003/ Notices

The CAROI process culminated in the
two settlement agreements under which
the MADOE refunded to the Department
a principal amount of $2,432,628 for
Perkins Ill-related claims. The
settlement agreements were executed in
May 2001. The Department received full
payment for these determinations in
October 2001.

B. Authority for Awarding a Grantback

Section 459(a) of GEPA, 20 U.S.C.
1234h(a), provides that whenever the
Secretary has recovered funds following
a final audit determination with respect
to any applicable program, the Secretary
may consider those funds to be
additional funds available for the
program and may arrange to repay to the
State or local educational agency
affected by that determination an
amount not to exceed 75 percent of the
recovered funds. The Secretary may
enter into this grantback arrangement if
the Secretary determines that—

(1) The practices or procedures of the
recipient that resulted in the violation of
law have been corrected and the
recipient is in all other respects in
compliance with the requirements of
that program;

(2) The recipient has submitted to the
Secretary a plan for the use of those
funds pursuant to the requirements of
that program and, to the extent possible,
for the benefit of the population that
was affected by the failure to comply or
by the misuse of funds that resulted in
the recovery; and

(3) The use of the funds in accordance
with that plan would serve to achieve
the purposes of the program under
which the funds were originally paid.

C. Plan for Use of Funds Awarded
Under a Grantback Arrangement

Pursuant to section 459(a)(2) of GEPA,
the MADOE has applied for a grantback
of $1,824,471, or 75 percent of the
$2,432,628 refunded to the Department
for Perkins Ill-related claims under the
two settlement agreements, and has
submitted a plan for use of the proposed
grantback funds, consistent with Perkins
III. The MADOE has implemented a
system to address the requirement in
Perkins III to match administration costs
on a dollar-for-dollar basis. The MADOE
will not count towards the match any
State administrative expenditures for
staff that are not 100 percent related to
vocational education. The positions
funded from Perkins III administrative
funds will be supported by monthly
time sheets, and their costs will be
counted toward the match.

A May 2002 on-site monitoring visit
by Department staff confirmed that the
MADQOE has implemented policies and

procedures for the process and
reconciliation of salary charges to
Federal programs, including the Perkins
III account. Adjustments will be made to
the Federal accounts in a timely
manner, and any excess charges will be
the responsibility of the State. The
salary adjustment plan that was
implemented specified a monthly
reporting requirement. There are no
plans to alter these procedures. There
were no questioned costs in this area
based on the FY 2002 audit conducted
by the independent public accounting
firm of Deloitte and Touche.

D. Consultation in the Development of
the Grantback Application

In developing the grantback
application, the MADOE states that it
solicited input from:

» Secondary and postsecondary
educators in the State;

» Workforce training and
development organizations;

* Massachusetts Community College
Executive Office;

* Massachusetts Association of
Vocational Administrators;

» Massachusetts Tech Prep
Roundtable;

» Massachusetts Postsecondary
Perkins Committee.

According to the MADOE, each
constituency group reviewed and
supported the identified priorities. The
priorities include:

» Improving the transition of career
and technical education (CTE) students
from high school to college CTE
programs;

 Supporting the development and
implementation of Statewide secondary
to postsecondary “pathways” in
information technology, health and pre-
engineering career fields;

* Increasing the participation and
completion of CTE programs that lead to
nontraditional training and
employment;

* Increasing the pool of highly
qualified vocational technical educators
through a Web-based licensing and job
bank system and an improved pre-
service program for new vocational
technical educators; and

 Providing support to Perkins-
eligible secondary and postsecondary
schools and colleges to add new CTE
programs for occupations in information
technology, health and pre-engineering,
or to assist these schools and colleges in
attaining national program approval or
business and industry standards in
these three areas.

The MADOE'’s grantback application
indicates that the Executive Director for
the Massachusetts Community College
System is especially supportive of the

grantback priority that focuses on the
improvement of postsecondary CTE
student retention and graduation rates.
Approximately 50 percent of the
proposed grantback activities will
support a strengthened partnership
between secondary and postsecondary
education institutions.

E. Description of the State’s Current
Activities Under the Applicable
Program

The MADOE’s CTE unit is directly
responsible for administering programs
authorized under Perkins III. The unit is
also responsible for approving programs
under Charter 74 (the State law for CTE)
and for providing technical assistance to
school districts, community colleges,
and other agencies on issues related to
the transition from school to careers.

According to the MADOE, over the
past three years, the CTE unit has
focused its work on addressing the four
core indicators in the State’s Perkins
accountability system. These efforts
address:

* Improving academic and technical
skill gains for secondary and
postsecondary CTE students;

* Increasing the number of CTE
students graduating from high school
and receiving a two-year associate
degree or a one- or two-year certificate;

» Improving the placement of
students in technical careers related to
their fields of study; and

* Increasing the number of students
enrolled in and completing
nontraditional programs.

To reach these goals the CTE unit has
focused on:

* Supporting whole school
restructuring through the State’s
membership in the High Schools that
Work initiative. The State network is
comprised of 30 high schools, including
many of the most challenged schools in
the Commonwealth;

 Offering State-sponsored
professional development highlighting
“best practices” that lead to improved
student achievement. Perkins III local
recipients provide high-quality
professional development through the
use of a mandated ‘15 percent or more
set-aside” of State leadership funds. The
State has designed its professional
development programs in a manner
intended to increase teachers’
knowledge of academic and technical
subject matter and to support school-
wide academic initiatives in such areas
as reading, writing and mathematics;

» Providing additional financial
resources to school districts’ CTE
programs through the MADOE’s
“Academic Support Grants” to increase
the number of CTE students passing the
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Massachusetts Comprehensive
Assessment System exam (a
requirement for receiving a high school
diploma);

* Encouraging and supporting
schools and colleges in applying for and
receiving national program approval
and helping students to earn industry or
State-recognized credentials;

» Supporting the development of a
career and technical assessment system
that would lead to issuing a certificate
of occupational proficiency;

» Providing strong tech-prep
programs that lead to increased numbers
of CTE students successfully
transitioning to and completing two-
year and four-year postsecondary
programs of study; and

» Providing technical assistance and
professional development specifically
targeted to increasing the number of
CTE students enrolling in and
completing nontraditional programs.

In its grantback application, the
MADOE states that for the past two
years, the CTE unit’s administration and
staff have analyzed the data collected
from their work addressing the four core
indicators and identified particular
areas of need for the focus of the
grantback application. In addition, the
Perkins program compliance audit,
conducted in May 2002 by a team from
the Department’s Office of Vocational
and Adult Education, and subsequent
report support the need for the
initiatives outlined in the grantback
application.

F. Proposed Initiatives

The following is a description of the
seven proposed initiatives, as outlined
in the MADOE’s grantback application:

(1) Successful transition of CTE
students from high school to college—
competitive grant program.

The MADOE proposes to offer a
competitive request for proposal (RFP)
to Perkins-eligible secondary and
postsecondary institutions to develop
collaborative programs that focus on
intensive college transition and
preparation programs for CTE high
school students. This initiative would
focus on the academic and technical
preparedness needed for a student’s
success at the postsecondary level.
Programs would include academic
school year preparedness and transition
activities with an intensive summer
program for entering college students.

(2) Development and dissemination of
Statewide secondary-to-postsecondary
pathways in information technology,
health and pre-engineering/engineering
career fields.

The MADOE’s CTE unit proposes to
develop specific high school-to-college

(four-year high school to one-year, two-
year and four-year college) program
pathways in health, information
technology and engineering.
Competencies, course and program
sequencing, syllabi, curricula,
articulation processes, workplace
opportunities and assessment models
will be identified in all three career
areas. All of the resources produced as
part of this initiative will be posted at
the CTE unit’s Web site for employers,
schools and colleges. The CTE unit also
will provide professional development
opportunities to support Statewide
implementation of the pathway models.
This initiative will be aligned with and
be part of the implementation of the
new system to issue Certificates of
Occupational Proficiency and the new
Massachusetts Vocational-Technical
Career 74 Regulations.

(3) Workplace models in high-wage,
high-demand career and technical
education pathways—competitive grant
program.

The MADOE proposes to issue a
competitive RFP to Perkins-eligible
school districts and colleges to develop
and provide workplace models in
health, information technology and
engineering program pathways. Program
models must include intensive
workplace projects, employer
mentoring, academic and technical skill
competency attainment related to course
content, collaborative project
development that includes industry
employees and high school and college
staff, and assessment of both product
outcomes for industry and academic
and technical skill gain by students.

(4) Increased participation in and
completion of technical education
programs that lead to nontraditional
training and employment.

The MADOE is proposing a two-
pronged study to alter current career
and technical education enrollment
patterns. A contractor will be selected
through a competitive “request for
response” (RFR) process to study the
current nontraditional enrollment
patterns in secondary career and
technical education programs. The
study will examine the underlying
factors for selecting a career major and
take into consideration any recent
research done in the field. The study
will also include actions that the
MADQOE and school districts can take to
help alter current secondary career and
technical education enrollment patterns.

(5) Web-based Perkins accountability
system.

The MADOE proposes to develop a
Web-based application for licensing
vocational technical educators. This
will be an enhancement to the State’s

current ‘“Educator Licensure and
Recruitment” system, known as ELAR.
The system will allow applicants to
request waivers, search jobs and post
resumes, and make fee payments online.
It will be linked to the State’s educator
preparation education programs and its
vocational educator testing center. The
new system will include an on-line
faculty register that will be used by
MADOE staff to ensure that all current
vocational technical education teachers
employed by school districts and
collaboratives have the appropriate
credentials.

(6) High-wage, high-demand career
and technical education—competitive
grant program.

The MADOE will issue a competitive
RFP for Perkins-eligible secondary and
postsecondary institutions with career
and technical programs. Grantees will
use funds either to begin a new CTE
program in high-wage, high-demand
fields within the three cluster areas or
to update existing programs in those
clusters to align with national program
standards or industry-recognized
certifications. The MADOE believes that
there is an inadequate number of
technically skilled workers to fill the
jobs being created in technology-driven
services. As a result of rapid growth in
this sector, demand for professional and
technical workers, including in fields
requiring less than a four-year degree for
entry-level positions, is expected to
expand the fastest and generate the most
new jobs in the State. It is also expected
that engineering and architectural
services will grow by 13 percent and
generate 4,300 new jobs. Of the 25
fastest growing occupations in the State,
more than half are related to
information technology and health care.

(7) Vocational technical education
teachers’ pre-service training.

The Massachusetts Board of
Education recently approved a new set
of vocational technical education
regulations that became effective on
September 1, 2003. The teacher
credentialing portion of the regulations
contains a new provision that requires
vocational technical education teacher
candidates to earn 21 college degree
credits in professional education
courses. These courses include a three
credit college degree seminar
specifically designed for new teachers.
New teachers will be required to take
these courses in their first year of
teaching. As part of the State’s effort to
prepare first-year vocational technical
education teachers better, a “new
teachers tool kit” will be developed in
consultation with the State’s three
vocational technical educator
preparation programs. The tool kit will
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be based upon the professional
standards for vocational technical
education teachers contained in the
regulations. Topics covered in the tool
kit may include, but are not limited to,
student grading, assigning and
reviewing homework, classroom
management, lesson planning,
developing a course syllabus and
project-based learning, and pertinent
State and Federal laws and regulations.

G. The Secretary’s Determination

The Secretary has carefully reviewed
the plan submitted by the MADOE and
other relevant documentation. Based
upon that review, the Secretary has
determined that the conditions under
section 459(a) of GEPA have been met.

This determination is based upon the
best information available to the
Secretary at the present time. If this
information is not accurate or complete,
the Secretary is not precluded from
taking appropriate administrative
action. In finding that the conditions of
section 459(a) of GEPA have been met,
the Secretary makes no determination
concerning any pending audit
recommendations or other
investigations.

H. Notice of the Secretary’s Intent To
Enter Into a Grantback Arrangement

Section 459(d) of GEPA requires that,
at least 30 days before entering into an
agreement to award funds under a
grantback arrangement, the Secretary
publish in the Federal Register a notice
of intent to do so, and the terms and
conditions under which the payment
will be made.

In accordance with section 459(d) of
GEPA, notice is hereby given that the
Secretary intends to make funds
available to the MADOE under a
grantback agreement. The grantback
award would be in the amount of
$1,824,471, which is 75 percent—the
maximum percentage authorized by
GEPA—of the principal recovered by
the Department as a result of the final
audit determinations and resolution of
the Perkins IIl-related claims.

I. Terms and Conditions Under Which
Payments Under a Grantback
Arrangement Would Be Made

The MADOE has agreed to comply
with the following terms and conditions
under which payment under a grantback
arrangement would be made:

(1) The MADOE will expend the
funds awarded under the grantback in
accordance with —

(a) All applicable statutory and
regulatory requirements, and

(b) The plan that was submitted and
any amendments to the plan that are

approved in advance by the Secretary;
and

(2) All funds received under this
grantback arrangement must be
obligated by September 30, 2004, in
accordance with section 459(c) of GEPA
and the MADOE’s plan;

(3) The MADOE will, no later than 90
calendar days after the expiration date
of the approved grantback award,
submit a report to the Secretary that—

(a) Indicates that the funds awarded
under the grantback have been
expended in accordance with the
proposed plan, and

(b) Describes the results and
effectiveness of the projects for which
the funds were spent; and

(4) Separate accounting records must
be maintained documenting the
expenditures of funds awarded under
the grantback arrangement.

Electronic Access to This Document

You may view this document, as well
as all other Department of Education
documents published in the Federal
Register, in text or Adobe Portable
Document Format (PDF) on the Internet
at the following site: www.ed.gov/
legislation/FedRegister.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
888-293-6498; or in the Washington,
DC area at (202) 512—-1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.access.gpo/nara/
index.html.

(Catalog of Federal Domestic Assistance
Number 84.048, Basic State Grants for
Vocational Education)

Dated: December 11, 2003.
Richard T. LaPointe,

Deputy Assistant Secretary for Vocational
and Adult Education.

[FR Doc. 03-31010 Filed 12—17-03; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY
Federal Energy Regulatory
Commission

[Docket No. EC04-35-000, et al.]

Madison Gas and Electric Company, et
al.; Electric Rate and Corporate Filings

December 10, 2003.
The following filings have been made
with the Commission. The filings are

listed in ascending order within each
docket classification.

1.Madison Gas and Electric Company;
MGE Energy, Inc.; MGE Power LLC;
MGE Power West Campus LLC

[Docket Nos. EC04—-35-000 and EL04—32—
000]

Take notice that on December 5, 2003,
Madison Gas and Electric Company,
MGE Energy, Inc., MGE Power LLC and
MGE Power West Campus filed an
Application for Approval of the
Disposition of Jurisdictional Facilities
under section 203 of the Federal Power
Act, 16 U.S.C. 824b (2000), and Petition
for Declaratory Order. MGE Power West
Campus, a non-utility subsidiary of
MGE Energy and MGE Power, states that
it will develop, construct and own
generating assets and associated
interconnection facilities and lease
those facilities under a long-term lease
to its corporate affiliate, MGE.

Comment Date: December 29, 2003.

2.Duquesne Power, L.P.

[Docket No. EG04-21-000]

Take notice that on December 8, 2003,
Duquesne Power, L.P., (applicant) filed
with the Federal Energy Regulatory
Commission an application for
determination of exempt wholesale
generator status pursuant to part 365 of
the Commission’s regulations. The
applicant is a limited partnership that
will engage directly or indirectly and
exclusively in the business of owning
and/or operating eligible facilities in the
United States and selling electric energy
at wholesale. The applicant states that it
proposes to own and operate an
approximately 436 megawatt four-unit
coal-fired generating station located in
Shamokin Dam, Pennsylvania. The
applicant states that it is seeking a
determination of its exempt wholesale
generator status and all electric energy
sold by the applicant will be sold
exclusively at wholesale.

Comment Date: December 29, 2003.

Standard Paragraph

Any person desiring to intervene or to
protest this filing should file with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with rules 211 and
214 of the Commission’s rules of
practice and procedure (18 CFR 385.211
and 385.214). Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. All such
motions or protests should be filed on
or before the comment date, and, to the
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extent applicable, must be served on the
applicant and on any other person
designated on the official service list.
This filing is available for review at the
Commission or may be viewed on the
Commission’s Web site at http://
www.ferc.gov, using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
filed to access the document. For
assistance, call (202) 502—8222 or TTY,
(202) 502—8659. Protests and
interventions may be filed electronically
via the Internet in lieu of paper; see 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “e-Filing” link. The
Commission strongly encourages
electronic filings.

Magalie R. Salas,
Secretary.

[FR Doc. E3—00589 Filed 12—-17-03; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP03-398-000]

Northern Natural Gas Company; Notice
of Informal Settlement Conference

December 12, 2003.

Take notice that an informal
settlement conference will be convened
in this proceeding commencing at 10
a.m. on Tuesday, December 16, 2003
and if necessary, 9 a.m. on Wednesday,
December 17, 2003 at the offices of the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC,
20426, for the purpose of exploring the
possible settlement of the above-
referenced docket.

Any party, as defined by 18 CFR
385.102(c), or any participant as defined
by 18 CFR 385.102(b), is invited to
attend. Persons wishing to become a
party must move to intervene and
receive intervenor status pursuant to the
Commission’s regulations (18 CFR
385.214).

For additional information, please
contact Michael Cotleur (202) 502—8519
michael.cotleur@ferc.gov, William
Collins (202) 502-8248
william.collins@ferc.gov, or Kevin Frank
(202) 502—-8065 kevin.frank@ferc.gov.

Magalie R. Salas,

Secretary.

[FR Doc. E3—00590 Filed 12-17-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RM98-1-000]

Records Governing Off-the Record
Communications; Public Notice

December 12, 2003.

This constitutes notice, in accordance
with 18 CFR 385.2201(b), of the receipt
of exempt and prohibited off-the-record
communications.

Order No. 607 (64 FR 51222,
September 22, 1999) requires
Commission decisional employees, who
make or receive an exempt or prohibited
off-the-record communication relevant
to the merit’s of a contested on-the-
record proceeding, to deliver a copy of
the communication, if written, or a
summary of the substance of any oral
communication, to the Secretary.

Prohibited communications will be
included in a public, non-decisional file
associated with, but not a part of, the
decisional record of the proceeding.

Unless the Commission determines that
the prohibited communication and any
responses thereto should become a part
of the decisional record, the prohibited
off-the-record communication will not
be considered by the Commission in
reaching its decision. Parties to a
proceeding may seek the opportunity to
respond to any facts or contentions
made in a prohibited off-the-record
communication, and may request that
the Commission place the prohibited
communication and responses thereto
in the decisional record. The
Commission will grant such a request
only when it determines that fairness so
requires. Any person identified below as
having made a prohibited off-the-record
communication shall serve the
document on all parties listed on the
official service list for the applicable
proceeding in accordance with Rule
2010, 18 CFR 385.2010.

Exempt off-the-record
communications will be included in the
decisional record of the proceeding,
unless the communication was with a
cooperating agency as described by 40
CFR 1501.6, made under 18 CFR
385.2201(e)(1)(v).

The following is a list of prohibited
and exempt communications recently
received in the Office of the Secretary.
The communications listed are grouped
by docket numbers. These filings are
available for review at the Commission
in the Public Reference Room or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the eLibrary
(FERRIS) link. Enter the docket number
excluding the last three digits in the
docket number field to access the
document. For Assistance, please
contact FERC, Online Support at
FERCOnlineSupport@ferc.gov or toll
free at (866)208—-3676, or for TTY,
contact (202)502—-8659.

EXEMPT
Docket No. Date filed Presenter or requester
1. ProjECt NO. 2232407 ...oouiiiieiiie ettt sttt b e bt he et e e nb e ab e nae et s 11-28-03 | Hon. John Edwards.
2. Docket No. CP02-90-000 12-2-03 | James Martin.
3. Docket No. CP02-78-000 12-2-03 | Linda Kokemuller, et al.
4. Project No. 2030-000 ......... 12-4-03 | Peter Lickwar.
5. Project NO. 2086—000 .........oeiueerueeimeeitienieeaieestee et siee et e aseesbeesabeesseeebeesteeesaeesaneenbeeabeenreeannes 12-12-03 | Dr. Knox Mellon.
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Magalie R. Salas,

Secretary.

[FR Doc. E3—00591 Filed 12—-17-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Public Utility District No. 2 of Grant
Project No. P-2114-116; County
Washington; Errata Notice

December 12, 2003.

On November 3, 2003, the
Commission issued a ‘“Notice of
Application Tendered for Filing with
the Commission, Soliciting Additional
Study Requests, and Establishing
Procedural Schedule for Relicensing
and a Deadline for Submission of Final
Amendments” in the above-referenced
proceeding.

Item “1.” of the referenced Notice
read “Deadline for filing additional
study requests and requests for agency
cooperating status: December 22, 2003.”
The date should have been: December
29, 2003.

Magalie R. Salas,

Secretary.

[FR Doc. E3-00592 Filed 12—17-03; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-7599-8 |

Notice of Request for Initial Proposals
(IPs) for Projects To Be Funded From
the Water Quality Cooperative
Agreement Allocation (CFDA 66.463—
Water Quality Cooperative
Agreements)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: EPA is soliciting Initial
Proposals (IPs) from States, Tribes, local
governments, universities, non-profits,
and other eligible entities, as shown
below in the section called Eligible
Applicants, interested in applying for
Federal assistance for Water Quality
Cooperative Agreements (CFDA 66.463)
under the Clean Water Act (CWA)
section 104(b)(3). EPA Headquarters
intends to award an estimated $3.5
million to eligible applicants through
assistance agreements ranging in size
from $10,000 up to $500,000 for Water
Quality Cooperative Agreements, which
are for unique and innovative projects

that address the requirements of the
National Pollutant Discharge
Elimination Systems (NPDES) program
with special emphasis on wet weather
activities, i.e., storm water, combined
sewer overflows, sanitary sewer
overflows, and concentrated animal
feeding operations as well as projects
that enhance the ability of the regulated
community to deal with non-traditional
pollution problems in priority
watersheds. From the IPs received, EPA
estimates that 30 to 35 projects may be
selected to submit full applications.

The Agency intends to make available
at least $200,000 per year of the annual
appropriation for Water Quality
Cooperative Agreements, from FY 2004
through FY 2005, for projects which
address cooling water intake issues to
include technical and environmental
studies. The Agency has made available
$600,000 from FY 2001 through FY
2003. It is expected that the $200,000
available for cooling water intake
projects in FY 2004 will be used to fund
a project approved in a prior year.

The Agency reserves the right to reject
all IPs and make no awards.

DATES: EPA will consider all IPs
received on or before 5 p.m. Eastern
Time, February 17, 2004. IPs received
after the due date, may be reviewed at
EPA’s discretion.

ADDRESSES: It is preferred that IPs be
electronically mailed (E-mailed) to
WQCA2004@EPA.GOV. If mailed
through the postal service or other
means, three copies should be sent to:
Barry Benroth, 4204M, WQCA2004 U.S.
Environmental Protection Agency, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460.

The following address must be used
for delivery of the copies by an
overnight delivery or courier service:
Barry Benroth, 4204M, WQCA2004,
Phone 202-564-0672, U.S.
Environmental Protection Agency,
Room 7324 ], EPA East, 1201
Constitution Avenue, NW., Washington,
DC 20004.

FOR FURTHER INFORMATION CONTACT:
Barry Benroth by telephone at 202-564—
0672 or by E-mail at
benroth.barry@epa.gov.

SUPPLEMENTARY INFORMATION:

Purpose of This Request Is for Initial
Proposals

The Office of Wastewater
Management, Office of Water at EPA
Headquarters is requesting IPs from
States, Tribes, local governments, non-
profit organizations and other eligible
entities under the Clean Water Act
Section 104(b)(3) for unique and
innovative projects that address the

requirements of the National Pollutant
Discharge Elimination Systems (NPDES)
program with special emphasis on wet
weather activities, i.e., storm water, and
concentrated animal feeding operations
as well as projects that enhance the
ability of the regulated community to
deal with non-traditional pollution
problems in priority watersheds.

An organization whose IP is selected
for possible Federal assistance must
complete an EPA Application for
Assistance, including the Federal SF—
424 form (Application for Federal
Assistance, see 40 CFR 30.12 and 31.10).

Organizations who have an existing
agreement under this program are
eligible to compete with proposals for
new awards.

The Office of Wastewater Management,
Office of Water, EPA Headquarters Has
Identified the Following High Priority
Areas for Consideration

Assistance agreements awarded under
Section 104(b)(3) may only be used to
conduct and promote the coordination
and acceleration of activities such as
research, investigations, experiments,
training, education, demonstrations,
surveys, and studies relating to the
causes, effect, extent, prevention,
reduction, and elimination of water
pollution. These activities, while not
defined in the statute, advance the state
of knowledge, gather information, or
transfer information. For instance,
“demonstrations” are generally projects
that demonstrate new or experimental
technologies, methods, or approaches
and the results of the project will be
disseminated so that others can benefit
from the knowledge gained. A project
that is accomplished through the
performance of routine, traditional, or
established practices, or a project that is
simply intended to carry out a task
rather than transfer information or
advance the state of knowledge,
however worthwhile the project may be,
is not a demonstration. Research
projects may include the application of
established practices when they
contribute to learning about an
environmental concept or problem.

The Office of Wastewater
Management at EPA Headquarters has
identified several subject areas for
priority consideration. EPA will award
Assistance Agreements for research,
investigations, experiments, training,
demonstrations, surveys and studies
related to the causes, effects, extent,
prevention, reduction, and elimination
of water pollution in the subject areas
shown below in bold. Example projects
are shown for each area.
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Water and Wastewater Infrastructure

Benefits assessment of wastewater
infrastructure investments including
funding from the Clean Water State
Revolving Fund program.

Tools, techniques, benchmarking, or
training for more efficient wastewater
and other systems performance.

Capacity development for Tribes,
Native Villages, and small communities
to effectively operate and maintain
water and wastewater treatment
facilities.

Innovative water efficiency programs
or techniques to reduce infrastructure
costs or municipal water use.

Demonstration of remote techniques
for assessing the performance and
environmental impacts of on-site/
decentralized wastewater systems.

Innovative approaches or methods to
reduce risk or impact of terrorist or
other attacks to integrity and
effectiveness of wastewater collections
and treatment.

Impacts of Wet Weather Flows

Test results achieved by peak excess
flow technologies in collection systems
at CSO outfalls and at treatment plants,
and test performance of devices before
and after blending. Testing may include
pollutants in effluent or ambient
settings.

Measure, or develop tools to
determine the effectiveness of storm
water BMPs.

Develop and pilot storm water
discharge and ambient water monitoring
techniques for gauging water quality
improvements.

Develop and pilot sample
performance measures for use by small
Municipal Separate Storm Sewer
Systems (MS4s) to incorporate into
storm water management plans.

Outreach on low impact development
(LID) and its potential uses.

Provide tools to help permitees select
options and overcome barriers in storm
water pollution prevention plan
development.

Pathogens

Conduct studies on monitoring
pathogens in wastewater and biosolids,
including bacterial, viruses and
parasites.

Conduct studies on treatability of
pathogens in wastewater.

Characterization of impacts of PH
levels on municipal infrastructure
systems (pretreatment discharges to
POTWs).

National Pollutant Discharge
Elimination System (NPDES) Program
Strategies To Implement Watershed-
based Efforts

Conduct a demonstration project that
provides support to facilitate watershed-
based permitting and trading.

Develop and pilot innovative
techniques to facilitate NPDES program
management for enhanced results,
integrity and/or efficiency.

Animal Feeding Operations

Develop and demonstrate innovative
or alternative technologies for CAFOs to
treat/process wastewater or manage
manure.

CAFO producer outreach programs to
train/educate the industry on
implementation of the CAFO rule.

EPA may also consider other project
areas for funding to the extent
authorized by CWA section 104(b)(3)
and to the extent funds are available for
such project areas.

Statutory Authority, Applicable
Regulations, and Funding Level

Water Quality Cooperative
Agreements are awarded under the
authority of section 104(b)(3) of the
Clean Water Act (33 U.S.C. 1254(b)(3)).

The regulations governing the award
and administration of Water Quality
Cooperative Agreements are 40 CFR part
30 (for institutions of higher learning,
hospitals, and other non-profit
organizations) and 40 CFR part 31 and
40 CFR part 35, subparts A and B (for
States, Tribes, local governments,
intertribal consortia, and interstate
agencies).

Applicants requested to submit a full
application (SF—424) will be required to
comply with Intergovernmental Review
requirements (40 CFR part 29).

Applicants must provide a Dun and
Bradstreet (D&B) Data Universal
Numbering System (DUNS) number
with the full application. Organizations
may obtain the number by calling, toll
free, 1-866—705—-5711.

Total funding available for award by
Headquarters will depend on EPA’s
appropriation for Fiscal Year 2004;
however, it is estimated that $3.5
million will be available for funding
approved projects. The average size of
an award is anticipated to be
approximately $100,000.

Construction projects, except for the
construction required to carry out a
demonstration project, and acquisition
of land, are not eligible for funding
under this program. New or on-going
programs to implement environmental
controls are not eligible for funding
under this program.

Request for Initial Proposal Format and
Contents

IPs should be limited to four pages.
Full application packages should not be
submitted at this time. It is
recommended that confidential
information not be included in the IP.
The following format should be used for
all IPs:

Name of Project:

Point of Contact: (Individual and
Organization Name, Address, Phone
Number, Fax Number, E-mail Address)

Is This a Continuation of a Previously
Funded Project (if so, please provide the
number and status of the current grant
or cooperative agreement):

Proposed Award Amount:

Proposed Awardee Cost Share: (Cost
sharing is not required)

Description of General Budget
Proposed To Support Project:

Project Area: (based on areas of
interest shown above)

Project Description: (Should not
exceed three pages of single-spaced text)

Expected Accomplishments or
Product, With Dates, Environmental
Results and Interim Milestones: This
section should also include a discussion
of a communication plan for
distributing the project results to
interested parties.

Describe How the Project Meets the
Evaluation Criteria Specified Below:

EPA IP Evaluation Criteria

EPA will award Water Quality
Cooperative Agreements on a
competitive basis and evaluate IPs based
on the following criteria (maximum
points for each element are shown).

» The relationship of the proposed
project to the priorities identified in this
notice. (5)

» How well the project proposes to
address a nationally important need,
issue, or interest. (30)

e Communication plan to transfer
results of the project to other potentially
interested parties. (25)

* How well the project furthers the
goal of the Clean Water Act to prevent,
reduce, and eliminate water pollution.
(20)

 Leverage of other resources (e.g.,
cost share, participation by other
organizations) as part of the proposed
approach. (10)

* Cost effectiveness and
reasonableness of the proposal. (10)

The IPs will be evaluated by EPA staff
on the elements shown above.
Maximum points equals 100. EPA may
consider IPs even if all criteria are not
fully met, provided the proposed
projects meet the applicable statutory
and regulatory requirements and funds
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are available for such projects. IPs
which are not in compliance with the
notice, i.e., do not provide the required
information, are submitted by ineligible
applicants, are considered to be
primarily construction projects, or are
for the acquisition of land will not be
considered.

IP Selection

Final selection of IPs will be made by
the Director, Office of Wastewater
Management. Selected organizations
will be notified and requested to submit
a full application. It is expected that
unsuccessful applicants will be notified
by e-mail.

Eligible Applicants

Eligible applicants for assistance
agreements under section 104(b)(3) of
the Clean Water Act are State water
pollution control agencies, Tribal
governments, intertribal consortia,
interstate agencies, and other public or
non-profit private agencies, institutions,
organizations and individuals.

Application Procedure

Electronic transmittal of IPs is
preferred to facilitate the review
process. Hard copies are acceptable.
Please send three copies of the IPs if it
is not electronically transmitted.

Dispute Resolution Process

Procedures at 40 CFR 30.63 and 40
CFR 31.70 apply.

Type of Assistance

It is expected that all the awards
under this program will be cooperative
agreements. States, interstate agencies,
federally recognized tribes, and
intertribal consortia meeting the
requirements at 40 CFR 35.504 may
include the funds for Water Quality
Cooperative Agreements in a
Performance Partnership Grant (PPG) in
accordance with the regulations
governing PPGs at 40 CFR part 35,
subparts A and B. For states and
interstate agencies that choose to do so,
the regulations provide that the work
plan commitments that would have
been included in the WQCA must be
included in the PPG work plan. A
description of the Agency’s substantial
involvement in cooperative agreements
will be included in the final agreement.

Schedule of Activities

This is the estimated schedule of
activities for submission, review of
proposals and notification of selections:

February 17, 2004—RFIPs due to EPA.

March 29, 2004—Initial approvals
identified and sponsors of projects
selected for funding will be requested to

submit a formal application package.
Schedule may be modified based on the
level of response.

A list of selected projects will be
posted on the Office of Wastewater
Management Web site http://
www.epa.gov/owm/wqca/2004.htm.
This web site may also contain
additional information about this
request. Deadline extensions, if any,
will be posted on this web site and not
in the Federal Register.

Dated: December 11, 2003.

Jane S. Moore,

Deputy Director, Office of Wastewater
Management.

[FR Doc. 03-31236 Filed 12—17-03; 8:45 am|]
BILLING CODE 6560-50—P

FEDERAL COMMUNICATIONS
COMMISSION

Notice of Public Information
Collection(s) Being Reviewed by the
Federal Communications Commission,
Comments Requested

December 10, 2003.

SUMMARY: The Federal Communications
Commission, as part of its continuing
effort to reduce paperwork burden
invites the general public and other
Federal agencies to take this
opportunity to comment on the
following information collection(s), as
required by the Paperwork Reduction
Act (PRA) of 1995, Public Law No. 104—
13. An agency may not conduct or
sponsor a collection of information
unless it displays a currently valid
control number. No person shall be
subject to any penalty for failing to
comply with a collection of information
subject to the Paperwork Reduction Act
that does not display a valid control
number. Comments are requested
concerning (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Commission, including
whether the information shall have
practical utility; (b) the accuracy of the
Commission’s burden estimate; (c) ways
to enhance the quality, utility, and
clarity of the information collected; and
(d) ways to minimize the burden of the
collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology.
DATES: Written Paperwork Reduction
Act (PRA) comments should be
submitted on or before February 17,
2004. If you anticipate that you will be
submitting comments, but find it
difficult to do so within the period of
time allowed by this notice, you should

advise the contact listed below as soon
as possible.

ADDRESSES: Direct all Paperwork
Reduction Act (PRA) comments to
Judith B. Herman, Federal
Communications Commission, Room 1—
C804, 445 12th Street, SW., Washington,
DC 20554 or via the Internet to Judith-
B.Herman@fcc.gov.

FOR FURTHER INFORMATION CONTACT: For
additional information or copies of the
information collection(s), contact Judith
B. Herman at 202—-418-0214 or via the
Internet at Judith-B.Herman@fcc.gov.
SUPPLEMENTARY INFORMATION:

OMB Control No.: 3060—-1046.

Title: Implementation of the Pay
Telephone Reclassification and
Compensation Provisions of the
Telecommunications Act of 1996, CC
Docket No. 96—128, Report and Order.

Form No.:N/A.

Type of Review: Revision of a
currently approved collection.

Respondents: Business or other for-
profit.

Number of Respondents: 1,023
respondents; 7,140 responses.

Estimated Time Per Response: 100
hours.

Frequency of Response: Quarterly
reporting requirement, third party
disclosure requirement, and
recordkeeping requirement.

Total Annual Burden: 714,000 hours.

Total Annual Cost: N/A.

Needs and Uses: The Commission
issued a Report and Order in CC Docket
No. 96-128, FCC 03-235, in which final
rules were adopted that altered the
previous payphone compensation rules.
The new rules place the liability to
compensate payphone service providers
(PSPs) for payphone-originated calls on
the facilities-based long distance
carriers from whose switches such calls
are completed. The new rules were not
put in effect immediately to allow
industry time to prepare for
implementation of the new rules.
Accordingly, the Order adopted interim
rules initially adopted in the Second
Order on Reconsideration until the new
rules outlined in CC Docket No. 96-128
become effective. The interim rules
received OMB approval on 11/14/03
and are currently in effect. The
Commission is now seeking OMB
approval of the final rules. The interim
rules will be vacated and the new rules
will go into effect on the first day of the
next full quarter following the date of
OMB approval.

OMB Control No.: 3060—-0894.

Title: Certification Letter Accounting
for Receipt of Federal Support—CC
Docket Nos. 96—45 and 96—-262.

Form No.:N/A.
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Type of Review: Revision of a
currently approved collection.

Respondents: State, local or tribal
government.

Number of Respondents: 52.

Estimated Time Per Response: 3-5
hours.

Frequency of Response: On occasion
and annual reporting requirements.

Total Annual Burden: 162 hours.

Total Annual Cost: N/A.

Needs and Uses: The Commission
requires states to certify that carriers
within the state had accounted for its
receipt of federal support in its rates or
otherwise used the support pursuant
with Section 254(e). In an Order on
Remand, the Commission modifies the
high-cost universal service support
mechanism for non-rural carriers and
adopts measures to induce states to
ensure reasonable comparability of rural
and urban rates in areas served by non-
rural carriers.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 03—31155 Filed 12—17-03; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

[DA 03-3178]

Freeze on High Power Use of the 460—
470 MHz Band Extended

AGENCY: Federal Communications
Commission.

ACTION: Notice.

SUMMARY: In this document the Federal
Communications Commission (FCC)
announces that its freeze on the filing of
applications for high power operations
on 12.5 kHz offset channels in the
private land mobile radio 460—470 MHz
band, which had been originally set to
expire October 16, 2003, will instead be
extended. In June 2000, the FCC
established the Wireless Medical
Telemetry Service (WMTS), and allotted
a total of 13.5 megahertz of spectrum on
a primary basis in three blocks (608-614
MHz, 395-1400 MHz, and 1427—
1429.5). To prevent potential
interference to medical telemetry
operations the FCC froze applications
for high power use of offset channels in
the 460-470 MHz band on October 16,
2000 for a period not to exceed three
years. Thus, the freeze was set to expire
on October 16, 2003. The purpose of the
three year freeze was to give hospitals
sufficient time to migrate their medical
telemetry operations from the 460-470
MHz band to the new WMTS bands.

DATES: For up to 180 days after October
16, 2003, the freeze on the filing of
applications for high power operations
on 12.5 kHz offset channels in the
private land mobile radio 460—470 MHz
band, will continue in the “freeze”
status.

FOR FURTHER INFORMATION CONTACT: John
Kuzma, P.E., john.kuzma@fcc.gov,
Public Safety and Private Wireless
Division, Wireless Telecommunications
Bureau, (202) 418-7479, or TTY (202)
418-7233.

SUPPLEMENTARY INFORMATION: This is a
summary of FCC Public Notice, DA 03—
3178, released October 15, 2003. The
full text of this document is available for
inspection and copying during normal
business hours in the FCC Reference
Center, 445 12th Street, SW.,
Washington, DC 20554. The complete
text may be purchased from the FCC’s
copy contractor, Qualex International,
445 12th Street, SW., Room CY-B402,
Washington, DC 20554. The full text
may also be downloaded at: http://
www.fcc.gov/wtb. Alternative formats
are available to persons with disabilities
by contacting Brian Millin at (202) 418—
7426 or TTY (202) 418-7365 or at
bmillin@fcc.gov.

1. On September 23, 2003, the
American Hospital Association (AHA)
reported that, based on its recent,
informal polling of hospitals, there has
been virtually no migration of medical
telemetry systems to the WMTS
frequencies. AHA notes that high power
use in the 460-470 MHz band has the
potential to interfere with existing
medical telemetry systems that have not
moved to the WMTS frequencies and
has proposed a thirty-month plan for the
transition of medical telemetry
equipment into the WMTS frequencies.

2. The decision to extend the freeze is
procedural in nature and therefore not
subject to the notice and comment and
effective date requirements of the
Administrative Procedure Act.
Moreover, there is good cause for not
using notice and comment procedures
in this case, or making the freeze
extension effective 30 days after
publication in the Federal Register. The
FCC finds that such procedures would
be impractical, unnecessary and
contrary to the public interest as our
compliance would undermine the
public policy rationale of the freeze in
the first place. The decision to impose
a temporary extension of the freeze is
not intended to reflect on the ultimate
resolution of the use of this band, but
is intended to maintain the FCC’s
regulatory options in the band pending
the resolution of such issues described
herein and to the continue to protect

against harmful interference to medical
telemetry operations pending such
resolutions. This action is authorized
under sections 4(i), 4(j), and 303(r) of
the Communications Act of 1934, as
amended, 47 U.S.C. §§ 154(i), 154(j),
303(r), and is taken under delegated
authority pursuant to §§0.131 and 0.331
of the Commission’s rules, 47 CFR
0.131, 0.331.

Federal Communications Commission.
Ramona Melson,

Deputy Chief, Public Safety and Private
Wireless Division.

[FR Doc. 03—31217 Filed 12—17-03; 8:45 am)]
BILLING CODE 6712-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

Agency Information Collection
Activities: Submission for OMB
Review; Comment Request

AGENCY: Federal Deposit Insurance
Corporation.

ACTION: Notice of information
collections to be submitted to OMB for
review and approval under the
Paperwork Reduction Act of 1995.

SUMMARY: In accordance with
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.), the FDIC hereby gives notice
that it plans to submit to the Office of
Management and Budget (OMB) a
request for OMB review and approval of
the following information collection
systems described below.

1. Type of Review: Renewal of a
currently approved collection.

Title: Application for Consent to
Exercise Trust Powers.

Form Number: 6200/09.

OMB Number: 3064-0025.

Annual Burden:

Estimated annual number of
respondents: 18.

Estimated time per response: 14
applications—8 hours; 4 applications—
24 hours.

Total annual burden hours: 208
hours.

Expiration Date of OMB Clearance:
January 31, 2004.

SUPPLEMENTARY INFORMATION: Insured
State nonmember banks submit
applications to FDIC for consent to
exercise trust powers. Applications are
evaluated by FDIC to verify
qualifications of bank management to
administer a trust department and to
ensure that bank’s financial condition
will not be jeopardized as a result of
trust operations.

2. Type of Review: Renewal of a
Currently Approved Collection.
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Title: Appraisal Standards.

OMB Number: 3064-0103.

Annual Burden:

Estimated annual number of
respondents: 5,346.

Estimated number of responses:
328,600.

Estimated time per response: 15
minutes.

Average annual burden hours: 82,150
hours.

Expiration Date of OMB Clearance:
February 29, 2004.

SUPPLEMENTARY INFORMATION: FIRREA
directs the FDIC to prescribe
appropriate standards for the
performance of real estate appraisals in
connection with federally related
transactions under its jurisdiction. The
information collection activities
attributable to 12 CFR part 323 are a
direct consequence of the statutory
requirements and the legislative intent.
DATES: Comments on these collections
of information are welcome and should
be submitted on or before January 20,
2004, to both the OMB reviewer and the
FDIC contact listed below.

ADDRESSES: Information about this
submission, including copies of the
proposed collections of information,
may be obtained by calling or writing
the FDIC contact listed below.

* Mail: Leneta G. Gregorie, (202) 898—
3719, Legal Division, Federal Deposit
Insurance Corporation, 550 17th Street,
NW., Washington, DC 20429.

Joseph F. Lackey, Jr., Office of
Management and Budget, Office of
Information and Regulatory Affairs,
New Executive Office Building, Room
10236, Washington, DC 20503.

Dated: December 10, 2003.

Federal Deposit Insurance Corporation.
Robert E. Feldman,

Executive Secretary.
[FR Doc. E3—00555 Filed 12—-17-03; 8:45 am]|
BILLING CODE 6714-01-P

FEDERAL RESERVE SYSTEM

Change in Bank Control Notices;
Acquisition of Shares of Bank or Bank
Holding Companies

The notificants listed below have
applied under the Change in Bank
Control Act (12 U.S.C. 1817(j)) and
§ 225.41 of the Board’s Regulation Y (12
CFR 225.41) to acquire a bank or bank
holding company. The factors that are
considered in acting on the notices are
set forth in paragraph 7 of the Act (12
U.S.C. 1817(j)(7)).

The notices are available for
immediate inspection at the Federal
Reserve Bank indicated. The notices

also will be available for inspection at
the office of the Board of Governors.
Interested persons may express their
views in writing to the Reserve Bank
indicated for that notice or to the offices
of the Board of Governors. Comments
must be received not later than January
2, 2004.

A. Federal Reserve Bank of
Richmond (A. Linwood Gill, III, Vice
President) 701 East Byrd Street,
Richmond, Virginia 23261-4528:

1. Herman Eugene Ratchford, Triangle
Real Estate of Gastonia, Inc., Herman
Eugene Ratchford, Jr., and James Henry
Ratchford, all of Gastonia, North
Carolina, as a group acting in concert to
acquire voting shares of First South
Bancorp, Inc., Spartanburg, South
Carolina, and thereby indirectly acquire
voting shares of First South Bank,
Spartanburg, South Carolina.

Board of Governors of the Federal Reserve
System, December 12, 2003.

Robert deV. Frierson,

Deputy Secretary of the Board.

[FR Doc. E3—00587 Filed 12—17-03; 8:45 am]
BILLING CODE 6210-01-S

FEDERAL RESERVE SYSTEM

Formations of, Acquisitions by, and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied to the Board for approval,
pursuant to the Bank Holding Company
Act of 1956 (12 U.S.C. 1841 et seq.)
(BHC Act), Regulation Y (12 CFR part
225), and all other applicable statutes
and regulations to become a bank
holding company and/or to acquire the
assets or the ownership of, control of, or
the power to vote shares of a bank or
bank holding company and all of the
banks and nonbanking companies
owned by the bank holding company,
including the companies listed below.

The applications listed below, as well
as other related filings required by the
Board, are available for immediate
inspection at the Federal Reserve Bank
indicated. The application also will be
available for inspection at the offices of
the Board of Governors. Interested
persons may express their views in
writing on the standards enumerated in
the BHC Act (12 U.S.C. 1842(c)). If the
proposal also involves the acquisition of
a nonbanking company, the review also
includes whether the acquisition of the
nonbanking company complies with the
standards in section 4 of the BHC Act
(12 U.S.C. 1843). Unless otherwise
noted, nonbanking activities will be
conducted throughout the United States.
Additional information on all bank
holding companies may be obtained

from the National Information Center
Web site at www.ffiec.gov/nic/.

Unless otherwise noted, comments
regarding each of these applications
must be received at the Reserve Bank
indicated or the offices of the Board of
Governors not later than January 12,
2004.

A. Federal Reserve Bank of Boston
(Richard Walker, Community Affairs
Officer) 600 Atlantic Avenue, Boston,
Massachusetts 02106-2204:

1. Manulife Financial Corporation,
Toronto, Canada; to become a bank
holding company by acquiring 100
percent of the voting shares of John
Hancock Financial Services, Inc.,
Boston, Massachusetts, and thereby
indirectly acquire First Signature Bank
and Trust Company, Portsmouth, New
Hampshire.

In connection with this application,
John Hancock Financial Services, Inc.,
Boston, Massachusetts; to become a
bank holding company by acquiring 100
percent of the voting shares of First
Signature Bank and Trust Company,
Portsmouth, New Hampshire.

B. Federal Reserve Bank of
Richmond (A. Linwood Gill, III, Vice
President) 701 East Byrd Street,
Richmond, Virginia 23261-4528:

1. Community Capital Corporation,
Greenwood, South Carolina; to merge
with Abbeville Capital Corporation,
Abbeville, South Carolina, and thereby
indirectly acquire The Bank of
Abbeville, Abbeville, South Carolina.

C. Federal Reserve Bank of St. Louis
(Randall C. Sumner, Vice President) 411
Locust Street, St. Louis, Missouri 63166-
2034:

1. Home Bancshares, Inc., Conway,
Arkansas; to retain 32.25 percent of the
voting shares of TCBancorp, Inc., North
Little Rock, Arkansas, and thereby
indirectly retain voting shares of Twin
City Bank, North Little Rock, Arkansas.

Board of Governors of the Federal Reserve
System, December 12, 2003.

Robert deV. Frierson,

Deputy Secretary of the Board.

[FR Doc. E3—00586 Filed 12—-17-03; 8:45 am]|
BILLING CODE 6210-01-S

FEDERAL RESERVE SYSTEM

Federal Open Market Committee;
Domestic Policy Directive of October
28, 2003

In accordance with § 271.25 of its
rules regarding availability of
information (12 CFR part 271), there is
set forth below the domestic policy
directive issued by the Federal Open
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Market Committee at its meeting held
on October 28, 2003.1

The Federal Open Market Committee
seeks monetary and financial conditions
that will foster price stability and
promote sustainable growth in output.
To further its long—run objectives, the
Committee in the immediate future
seeks conditions in reserve markets
consistent with maintaining the federal
funds rate at an average of around 1
percent.

By order of the Federal Open Market
Committee, December 12, 2003.

Vincent R. Reinhart,
Secretary, Federal Open Market Committee.

[FR Doc. E3—00588 Field 12-17-03; 8:45 am]
BILLING CODE 6210-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary

Office of Public Health and Science;
Statements of Organizations,
Functions, and Delegations of
Authority

Part A, Office of the Secretary (OS) of
the Statement of Organization,
Functions, and Delegation of Authority
for the Department of Health and
Human Services (HHS), chapter AC,
Office of Public Health and Science
(OPHS), as last amended at 67 FR
71568, dated December 2, 2002, is being
amended to reflect the realignment of
personnel oversight, administration, and
management functions for the U.S.
Public Health Service (PHS)
Commissioned Corps in the OPHS.
Specifically, it realigns these functions
in a newly established Office of
Commissioned Corps Force
Management (ACQ) and in the Office of
the Surgeon General (ACM). The
changes are as follows:

I. Under Part A, Chapter AC, Office of
Public Health and Science, make the
following changes:

A. Under Paragraph AC.10
Organization, insert the following line at
the end of the listing:

N. Office of Commissioned Corps
Force Management (ACQ)

B. Under Paragraph AC.20, Functions,
make the following changes:

1Copies of the Minutes of the Federal Open
Market Committee meeting on October 28, 2003,
which includes the domestic policy directive issued
at the meeting, are available upon request to the
Board of Governors of the Federal Reserve System,
Washington, DC 20551. The minutes are published
in the Federal Reserve Bulletin and in the Board’s
annual report.

1. Delete Paragraph, “K. Office of the
Surgeon General (ACM),” in its entirety
and replace with the following:

K. Office of the Surgeon General
(ACM)

Section ACM.00 Mission—The Office
of the Surgeon General (OSG) is headed
by the SG who reports to the Assistant
Secretary for Health (ASH), provides
staff support for: (1) Activities relating
to membership on the Board of Regents
of the Uniformed Services University of
the Health Sciences and as principal
health official for PHS on matters
related to policies affecting PHS faculty
and students (10 U.S.C. 2113(a)(3)); (2)
activities related to responsibilities on
other boards are assigned, including the
(a) National Library of Medicine; (b)
Armed Forces Institute of Pathology
(AFIP); (c) American Medical
Association (AMA) House of Delegates;
and (d) Executive Committee,
Association of Military Surgeons of the
United States. The Office provides
support to the SG; (3) in issuing
warnings to the public on identified
health hazards; (4) for review of the
particulars of Department of Defense
(DoD) plans for transportation, open
testing and disposal of lethal chemicals
and biological agents and in
recommending precautions necessary to
protect the public health and safety
binding on the Secretary, DoD, which
can only be overridden by the President
(50 U.S.C. 1512 (2) & (3)); (5)
communicating with professional
societies to receive, solicit, and channel
concerns regarding health policy in
behalf of the ASH; (6) maintaining
liaison with the Surgeons General of the
Armed Forces and the Department of
Veterans Affairs; (7) representing PHS at
national and international health and
professional meetings to interpret PHS
philosophy, policies, organizational
responsibilities and programs, as
assigned; (8) providing management and
oversight for the community-based,
civilian Medical Reserve Corps program;
(9) providing liaison with governmental
and non-governmental organizations on
matters pertaining to military and
veterans affairs; and, (10) assuring day-
to-day management of the Corps’
operations, force readiness, and field
command of deployments of the
Commissioned Corps.

Section ACM.10 Organization:
includes the following components:

+ Immediate Office of the Surgeon
General (ACM)

* Office of Science and
Communications (ACM1)

* Office of Commissioned Corps
Operations (ACM2)

* Office of Force Readiness and
Deployment (ACM3)

* Office of Reserve Affairs (ACM4)

Section ACM.20 Functions:

(a) Immediate Office of the Surgeon
General (ACM): (1) Advises the ASH on
matters relating to protecting and
advancing the public health of the
Nation; (2) manages special
deployments that address Presidential
and Secretarial initiatives directed
toward resolving critical public health
problems; (3) as requested, serves as a
spokesperson on behalf of the Secretary
and the ASH, addressing the quality of
public health practice on the Nation; (4)
provides supervision of activities
relating to the day-to-day management
of operations and deployment of officers
of the Commissioned Corps; (5)
provides advice to the ASH,
collaborating with the Office of
Commissioned Corps Management
(OCCFM), on the policies and
implementation related to the
appointment, promotion, assimilation,
recognition, professional development,
and other matters required for the
efficient management of the Corps; (6)
provides liaison with governmental and
non-governmental organizations on
matters pertaining to military and
veterans affairs; (7) directs and oversees
internal office administrative operations
(including proposing and executing
office budgets); and (8) convenes
periodic meetings of the flag officers to
obtain senior level advice concerning
the day-to-day management of Corps’
operations.

(b) Office of Science and
Communications (ACM1): (1)
Coordinates activities to plan, develop,
introduce, and evaluate Surgeon
General’s Reports, Calls-to-Action,
workshops, and other authoritative
statements; (2) advises the SG on
science, data, and evidence pertaining
to population-based public health and
the furtherance of public health
priorities; (3) represents the SG in
efforts to coordinate federal public
health activities with similar activities
in the States and local areas; (4)
coordinates and is responsible for the
preparation of SG correspondence,
speeches, and communications; (5)
represents the SG at conferences,
symposia, and community events; and
(6) coordinates the receipt of senior
level advice from the Chief Professional
Officers, the Surgeon General’s
Professional Advisory Council, and
categorical Professional Advisory
Committees.

(c) Office of Commissioned Corps
Operations (ACM2):

Section ACM2.00 Mission: (1)
Provides advice to the SG on matters
related to the day-to-day management of
Commissioned Corps operations,
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including active duty and reserve
components; (2) implements the
policies established by the ASH for the
operations of the PHS Commissioned
Corps; (3) provides for the delivery of
training and for career development,
and applies professional credentialing
requirements for the Corps; (4) manages
systems required for selecting personnel
for appointment, promotion,
assimilation, and award recognition, for
evaluating officer performance, and for
processes required for disability
retirement, disciplinary, and other-than-
honorable discharge purposes; (5)
implements officer and force accession
plans through a staff of recruiters,
including an Associate Recruiters
Program; (6) manages personnel
administration systems for the
permanent or temporary assignment,
deployment, and detail of Corps
members; (7) implements policies
established by the ASH for
commissioned and warrant officers on
active duty, Commissioned Officer
Student Training Extern Program
(COSTEP), reserve officers, retired
officers, and survivors of deceased
officers; (8) prepares all personnel
orders for approval and signature by the
ASH; (9) makes recommendations to the
SG on individual details for review and
action by the ASH; (10) reviews and
makes recommendations on proposed
blanket personnel agreements
negotiated by the ASH; (11) reviews and
makes recommendations on the
temporary deployments of officers not
specifically under an assignment to
another Operating or Staff Division of
the Department or another Department
or agency covered by a memorandum of
agreement or blanket detail agreement;
(12) provides technical review and
recommendations to the SG on appeals
of adverse actions that would result in
the termination of officers’ commissions
and on formal Equal Employment
Opportunity complaints; (13) maintains
liaison with the OCCFM, and, as
directed, with Departmental Operating
and Staff Divisions and, as directed,
with non-departmental entities to which
officers are assigned under blanket
agreements; and (14) works with
OCCFM and agencies to identify career
development assignments, and to
identify officers to be recommended for
directed reassignments where
appropriate.

Section ACM2.10 Organization. The
Office of Commissioned Corps
Operations is headed by a Director, who
reports to the SG, and includes the
following components:

» Immediate Office of the Director
(ACM2)

* Division of Commissioned Corps
Recruitment (ACM21)

* Division of Commissioned Corps
Assignment (ACM22)

* Division of Commissioned Corps
Training and Career Development
(ACM23)

* Division of Commissioned Corps
Officer Support (ACM24)

Section ACM2 2.0 Functions

(1) Immediate Office of the Director
(ACM2): (1) Advises the SG on all
matters related to the operations
management of the PHS Commissioned
Corps; (2) provides for the day-to-day
management of Commissioned Corps
operations, implements policies
received from the ASH for personnel,
training, readiness, assignment,
deployment, promotion, and retirement
for all officers; (3) collaborates with
OCCFM on the development and
implementation of Commissioned Corps
policies; (4) coordinates the application
of information technology and support
for the execution of OSG activities; (5)
manages the process for adverse action
decisions and other-than-honorable
discharges; and (6) is responsible for the
appropriate exercise of delegated
authorities and responsibilities.

(2) Division of Commissioned Corps
Recruitment (ACM21): (1) Implements
approved programs to assure awareness
of the Corps and its career opportunities
among health professional schools and
associations, provider institutions, and
the public; (2) in accordance with
policies, goals, and strategies
established by the ASH, carries out
programs and activities designed to
attract new health personnel to the
Corps, to attract officers already in the
Corps to designated assignments, and to
promote the Corps and service in it; (3)
manages an Associate Recruiter Program
and otherwise mobilizes recruitment
activity among the active duty, reserve,
and retired officers; (4) assists OCCFM
in promoting the effective and efficient
utilization of the Corps within all
venues where the Corps is utilized; and
(5) carries out approved recruitment
programs specifically for reserve
components and other Corps personnel
asset programs.

(3) Division of Commissioned Corps
Assignments (ACM22): (1) Addresses
and meets the short-term and long-term
placement requirements for active-duty
and reserve component personnel
established by the ASH and developed
by OCCFM, including the
Commissioned Corps and the warrant
Corps, by category; (2) works with
OCCFM to identify and categorize the
types of assignments for which Corps
members and its reserve personnel
assets may be required; (3) implements

a billet management system utilizing
standards developed by OCCFM, and
approved by the ASH; (4) evaluates and
grades billets to which officers are to be
assigned in accordance with standards
established by OCCFM,; (5) assures that
assignments of officers and the billets to
which assigned are consistent and
appropriately categorized and
identified; (6) reviews all proposed
officer personnel actions and prepares
orders for signature by the ASH; (7)
implements, manages, and monitors
approved blanket personnel agreements
and individual details; (8) reviews and
recommends to the ASH the temporary
deployment of all officers not
specifically under an assignment to
another operating or staff division of the
Department or another department or
agency; and (9) administers a system to
monitor assignments.

(4) Division of Commissioned Corps
Training and Career Development
(ACM23): (1) Identifies and manages
training resources required for
establishing and maintaining the
readiness and proficiency of the
members of the Corps; (2) operates
Commissioned Officer education and
training systems, providing basic, mid-
career, and specialized training
programs; (3) monitors officer
compliance with credentialing
standards; (4) implements career
development programs and provides
individual career counseling; (5)
coordinates COSTEP; (6) administers
training programs; and (7) assists
officers with retirement planning.

(5) Division of Commissioned Corps
Officer Support (ACM24): (1)
Coordinates the assignment of members
of boards convened for the purpose of
recommending appointments,
promotions, assimilation actions,
approval of award nominations,
disability retirements, and other boards
that may be required to support
operations; (2) supports the boards
convened by OSG; (3) administers a
system for assuring credentialing,
licensing, and other regulatory
compliance, and for the periodic
evaluation of the individual members of
the Corps, including Corps reserve
personnel assets; (4) reviews all
personnel evaluations to assure that
Corps standards are being maintained;
and (5) maintains the official personnel
records of the Corps.

(d) Office of Force Readiness and
Deployment (ACM3): (1) Administers
readiness activities to include (a) advice
to the ASH and OCCFM on strategic and
long term readiness planning, (b)
assurance of the accuracy and
maintenance of an adequate roster of the
readiness status of officers, (c)
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development and maintenance of
systems for the tracking, mission critical
training, mobilization, and deployment
of commissioned officers; (d)
supervision of a teaching staff charged
with officer instruction using plans,
strategies, and materials, consistent with
policy developed by the ASH, necessary
for officers to fulfill readiness and
deployment standards; and (e)
coordination of logistics for after-action
requirements about deployments; (2)
administers and oversees mobile
medical teams and other special
operations team activities and supports
the OASPHEP with resources as
required for emergency operations at
headquarters and in the field; (3)
provides day-to-day management and
oversight of the USA Freedom Corps
Medical Reserve Corps (MRC) program
by: (a) Managing the MRC grant program
and (b) providing technical assistance to
MRC communities on a variety of
community and outreach issues; (4)
maintains liaison with the OSPHEP and
other Federal entities as appropriate;
and (5) manages and supervises
temporary deployments of all officers
not specifically under an assignment to
another Operating or Staff Division of
the Department or another Department
or agency.

(e) Office of Reserve Affairs (ACM4):
(1) Develops and maintains reserve
components or assets, except for
extended active duty reserve officers, in
accordance with established plans; (2)
serves as the SG’s principal advisor on
activities related to the preparedness
and activation of the Corps reserve
personnel assets; (3) in conjunction with
the OCCFM conducts strategic and long-
term planning for Corps reserve
personnel assets; and (4) coordinates the
assignments of Corps reserve personnel
assets, to support the missions of HHS
as well as those of the DoD, the U.S.
Coast Guard, the National
Oceanographic and Atmospheric
Administration, the Department of
Justice, and other federal, state, and
local agencies.

2. At the end of Section AC.20
Functions, insert the following new
component:

N. Office of Commissioned Corps
Force Management (ACQ)

Section ACQ.00 Mission. The Office
of Commissioned Corps Force
Management (OCCFM), under the
direction of a Director who reports to
the ASH, (1) Develops policies and
proposes regulations in order to carry
out a comprehensive force management
program for the Commissioned Corps;
(2) convenes and manages policy and
planning related boards and

committees; (3) develops workforce and
officer standards, conducts workforce
planning for all components of the
Commissioned Corps and evaluates
workforce effectiveness; (4) maintains
the Commissioned Corps Personnel
Manual (CCPM); (5) in coordination
with OPHS budget staff, prepares and
executes the Commissioned Corps
Personnel Services budget as
established through the Service and
Supply Fund Board and provides
liaison with that Board; (6) serves as the
Secretariat for the Public Health Service
Commissioned Corps Council; (7)
convenes periodic meetings of the flag
officers, on behalf of the Secretary and
chaired by the ASH, to obtain senior
level policy advise; (8) develops policies
and programs for the recruitment,
appointment, promotion, assimilation,
training, and evaluation of all
commissioned and warrant officers of
the Commissioned Corps; (9) establishes
time lines, performance standards, and
measurements for the evaluation of the
operations and management of the
Commissioned Corps; (10) works closely
with the OSG to facilitate operations
and implementation of policies and
programs; and (11) oversees the
Beneficiary Medical Program, systems
for the compensation of members of the
Corps, and the programs for survivor
assistance, medical affairs, and any
other function that may be conducted in
behalf of the ASH under a contract or
memorandum of agreement, or
performed within any other component
of the department.

Section ACQ.10 Organization. The
Office of Commissioned Corps Force
Management is headed by a Director,
who reports to the ASH, and includes
the following components:

* Immediate Office of the Director
(ACQ)

* Recruitment, Marketing, and
Information Systems Division (ACQ1)

» Workforce Policy and Plans
Division (ACQ2)

* Program Evaluation and Oversight
Division (ACQ3)

Section ACQ.20 Functions:

(a) Immediate Office of the Director
(ACQ): (1) Advises the ASH on all
matters related to the development of
policies affecting all officers, whether
active-duty, reserve, or retired; (2)
convenes and manages policy and
planning related boards and
committees; (3) directs the development
of issuances and maintenance of the
Commissioned Corps Personnel Manual,
including all policies and regulations
requiring approval of the ASH or the
Secretary; (4) develops and executes the
budget for the operation of OCCFM,
including contracted or subsidiary

services; (5) reviews the Commissioned
Corps Personnel Services budget as
established through the Service and
Supply Fund Board and provides
liaison with that Board; (6) oversees the
policy development and
implementation for the activities carried
out by the Program Support Center
(PSC) and/or other contractors for the
implementation of Corps-related
services; (7) assures the availability of
information technology and support for
the execution of Commissioned Corps
personnel activities for OCCFM and
OSG; (8) works with external federal
and non-federal organizations to
develop memorandums of agreement
and contracts as required for the
effective management and oversight of
the Corps, including the proper
assignment of contracted duties and
evaluation of contractor performance;
and (9) collaborates with other elements
of the Department as appropriate to
acquire legal opinions and services as
needed, and coordinates legislative
activities.

(b) Recruitment, Marketing, and
Information Systems Division (ACQ1):
(1) Develops recruitment strategies,
programs, materials, and other resources
directed toward attracting health
professional audiences who are
potential candidates to apply for and to
become officers serving in the active
duty and reserve components of the
Commissioned Corps; (2) plans and
prepares a public affairs program
designed to raise awareness of members
of the public, the press, and other
external constituencies, to promote
interest in the activities of the
Commissioned Corps; (3) develops and
oversees information technology and
systems to support recruitment,
personnel and Corps management
functions and collaborates with the OSG
on their implementation, usage, and
improvement; (4) provides daily liaison
with agencies and their respective
human resource functions to promote
the effective and efficient use of officers
and to incorporate agency-specific
marketing information into recruiting
programs.

(c) Force Policy and Plans Division
(ACQ2): (1) Conducts a program of
comprehensive force planning including
a billet evaluation and management
system, including working with
agencies to determine requirements for
commissioned corps staffing by
professional category, and developing
short and long-term manpower
projections to assist in directing
recruitment; (2) develops issuances for,
and maintains, the CCPM, as well as
regulations required for the management
of the Commissioned Corps; (3)
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develops a broad range of personnel
standards, including commissioning,
professional, and officer competency
standards; (4) develops training and
education policy and career
development guidelines and materials;
(5) develops and maintains policies for
billet description, grading, and
classification that reflect both
commissioned corps and agency
requirements; (6) advises the ASH on
policy pertaining to deployments, and
on mission nature, size, duration and
mix and blend of the use of active duty
and reserve officers for deployments; (7)
conducts force planning for all elements
of reserve assets, and recommends
policy to support plans, goals, and
objectives; (8) develops policy,
guidelines, and standard memoranda of
agreement for individual and blanket
details; and (9) works with the Program
Evaluation and Oversight Division and
other uniformed services to identify and
adapt best practices to improve
efficiency and effectiveness, and for the
purpose of developing systems to
provide the highest quality services to
the agencies and to the commissioned
officer community.

(d) Program Evaluation and Oversight
Division (ACQ3): (1) Develops and
implements evaluations and
assessments of the Commissioned Corps
in meeting its goals, objectives and
milestones; (2) manages relationships
with the PSC and all contractors; (3)
assures that programs contain
appropriately time framed goals,
objectives, and outcomes by which to
monitor and assess progress and
performance; (4) conducts after action
assessments and evaluations pertaining
to the use of the Commissioned Corps
for deployments, special assignments, or
other non-routine uses of officers; (5)
oversees and evaluates the medical
benefit and payroll programs; (6)
conducts periodic program reviews of
all aspects of the management and
utilization of the Commissioned Corps;
and (7) develops methods and
approaches to monitor satisfaction and
follow up concerning services provided
to various customers, and provides
feedback to program officials.

II. Continuation of Policy: Except as
inconsistent with this reorganization, all
statements of policy and interpretations
with respect to the Commissioned Corps
of the PHS heretofore issued and in

effect prior to this reorganization are
continue in full force and effect.

III. Delegation of Authority: All
delegations and redelegations of
authority made by officials and
employees of affected organizational
components will continue in them or
their successors pending further
redelegation, provided they are
consistent with this reorganization.

1V. Funds, Personnel, and Equipment:
Transfer of organizations and functions
affected by this reorganization shall be
accompanied by direct and support
funds, positions, personnel, records,
equipment, supplies and other
resources.

Dated: December 11, 2003.

Ed Sontag,

Assistant Secretary for Administration and
Management.

[FR Doc. 03-31242 Filed 12—17-03; 8:45 am)]
BILLING CODE 4150-28-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

[30Day—10-04]

Proposed Data Collections Submitted
for Public Comment and
Recommendations

The Centers for Disease Control and
Prevention (CDC) publishes a list of
information collection requests under
review by the Office of Management and
Budget (OMB) in compliance with the
Paperwork Reduction Act (44 U.S.C.
Chapter 35). To request a copy of these
requests, call the CDC Reports Clearance
Officer at (404) 498-1210. Send written
comments to CDC, Desk Officer, Human
Resources and Housing Branch, New
Executive Office Building, Room 10235,
Washington, DC 20503 or by fax to (202)
395-6974. Written comments should be
received within 30 days of this notice.

Proposed Project: NCHS
Questionnaire Design Research
Laboratory (OMB No. 0920-0222)—
Revision—National Center for Health
Statistics (NCHS), Centers for Disease
Control and Prevention (CDC). The
NCHS Questionnaire Design Research
Laboratory (QDRL) conducts
questionnaire pre-testing and evaluation
activities for CDC surveys (such as the

NCHS National Health Interview
Survey) and other federally sponsored
surveys. The most common
questionnaire evaluation method is the
cognitive interview. In a cognitive
interview, a questionnaire design
specialist interviews a volunteer
participant. The interviewer administers
the draft survey questions as written,
probes the participant in depth about
interpretations of questions, recall
processes used to answer questions and
adequacy of response categories to
express answers, while noting points of
confusion and errors in responding.

Interviews are generally conducted in
small rounds of 12 interviews; the
questionnaire is re-worked between
rounds, and revisions are tested
iteratively until interviews yield
relatively few new insights. When
possible, cognitive interviews are
conducted in the survey’s intended
mode of administration. For example,
when testing telephone survey
questionnaires, participants often
respond to the questions via a telephone
in a laboratory room. This method
forces the participant to answer without
face-to-face interaction, yet it still
allows QDRL staff to observe response
difficulties, and to conduct a face-to-
face debriefing. Five types of activities
will be carried out: (1) Survey
questionnaire development and testing
based on cognitive interviewing
methodology; (2) Research on the
cognitive aspects of survey
methodology; (3) Research on computer-
user interface design for computer-
assisted instruments, also known as
usability testing; (4) Pilot household
interviews; and (5) Studies of the
optimal design and presentation of
statistical, graphical and textual
materials.

In general, cognitive interviewing
provides useful data on questionnaire
performance at minimal cost and
respondent burden (note that
respondents receive remuneration for
their travel and effort). Similar
methodology has been adopted by other
federal agencies, as well as by academic
and commercial survey organizations.
The estimated annualized burden for
this data collection is 600 hours. CDC is
requesting OMB approval of this data
collection for 3 years.

Average bur-
Number of re-
Anticipated 2004-2007 projects Number of re- sponses per den per re-
spondents sponse
respondent (in hours)
QDRL Laboratory Interviews:
(1) National Health Interview Survey (NHIS) Modules ..........ccccoiiiiiiniiiiicniieee e 100 1 1.25
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Average bur-
Number of re-
Anticipated 2004-2007 projects Ngmgﬁée%ftge' sponses per desn gﬁ;ée'
p respondent (inphours)

(2) Behavioral Risk Factor Surveillance System Survey (BRFSS) 50 1 1.25

(3) Healthy People 2010 (HP 2010) .......ccoceerieenieeniieiiienie e 50 1 1.25

(4) National Survey of Family Growth (NSFG) .......ccccccvviiennenns 50 1 1.25

(5) Pregnancy Risk Assessment Monitoring System (PRAMS) 50 1 1.25

(6) National Health and Nutrition Examination Survey (NHANES) 50 1 1.25
(7) Other questionnaire testing:

2004 et e e e e e et et e e e e e e e e e s 100 1 1.25

2005 .... 100 1 1.25

2006 ..ooiiiiii e 100 1 1.25

(8) Perceptions of Quality of Life project ... 80 1 1.25

(9) Perceptions of Confidentiality Project .........ccccoiiiiiiiiiiiiciiiic e 50 1 1.25

(10) Perception of Statistical MapS ProJECE .........ccciouiiiiiiiiiieiieiiee et 50 1 1.25

(11) General Methodological RESEAICH ...........ccociiiiiiiiiiieiii e 100 1 1.25

Pilot Household Interviews:

2004 NHIS Modules 50 1 1.25

2005 NHIS Modules ... 50 1 1.25

2006 NHIS Modules 50 1 1.25

Focus Groups (10 groups of 10 for thre@ YEars) ........cccocceereeiiiieiiiiiieniee e 300 1 1.50

Dated: December 8, 2003.
Alvin Hall,

Director, Management Analysis and Services
Office, Centers for Disease Control And
Prevention.

[FR Doc. 03—31187 Filed 12—17-03; 8:45 am]
BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

Opportunity To Collaborate in the
Evaluation of Topical Microbicides To
Reduce Sexual Transmission of
Human Immunodeficiency Virus (HIV)

AGENCY: Centers for Disease Control and
Prevention, Department of Health and
Human Services (DHHS).

ACTION: Opportunities for collaboration
for evaluation of topical microbicides.

The Centers for Disease Control and
Prevention (CDC), National Center for
HIV, STD, and TB Prevention
(NCHSTP), Division of HIV/AIDS
Prevention-Surveillance and
Epidemiology (DHAP-SE),
Epidemiology Branch (EpiBr),
announces an opportunity for
collaboration to evaluate the safety and
preliminary efficacy of topical
microbicides designed for vaginal and/
or rectal application to reduce HIV
transmission. These evaluations will
include in-vitro assays, macaque
studies, and phase I/phase II trials in
women and men.

SUMMARY: The Division of HIV/AIDS
Prevention-Surveillance and
Epidemiology (DHAP-SE) of the
National Center of HIV, STD, and TB

Prevention (NCHSTP) at the Centers for
Disease Control and Prevention (CDC) of
the Department of Health and Human
Services (DHHS) seeks one or more
pharmaceutical, biotechnical, or other
companies that hold a proprietary
position on agents which may be useful
as microbicides to prevent sexual
transmission of HIV infection. The
selected company and CDC will execute
an Agreement under which the
company will provide a product for
CDC to study the product’s safety and
preliminary efficacy as a topical
microbicide. Initial studies will include
in-vitro assays and may include
macaque studies. Agents will be
selected for phase I and phase II trials
in women and men based upon data
obtained in the CDC studies as well as
other available published and
unpublished safety and efficacy data.
Each collaboration would have an
expected duration of one (1) to five (5)
years. The goals of the collaboration
include the timely development of data
to further the identification and
commercialization of effective topical
microbicides and the rapid publication
of research findings to increase the
number of HIV prevention technologies
proven effective and available for use.
Confidential proposals, preferably 10
pages or less (excluding appendices),
are solicited from companies with
patented or licensed agents which have
undergone sufficient preclinical testing
to be prepared to submit an
Investigational New Drug (IND)
application to the FDA within six
months of submitting the proposal.
DATES: This Notice will be open
indefinitely.
ADDRESSES: Formal proposals should be
submitted to Carmen Villar,

Epidemiology Branch, Division of HIV/
AIDS Prevention—Surveillance and
Epidemiology, NCHSTP, CDC, 1600
Clifton Road, Mailstop E-45, Atlanta,
GA 30333; Phone: (direct) 404—639—
5259, (office) 404—639-6130; Fax: 404—
639-6127; e-mail: CVillar@cdc.gov.
Scientific questions should be
addressed to Lisa A. Grohskopf, MD,
MPH, Epidemiology Branch, Division of
HIV/AIDS Prevention—Surveillance
and Epidemiology, NCHSTP, CDC, 1600
Clifton Road, Mailstop E-45, Atlanta,
GA 30333; Phone: (direct) 404—639—
6116, (office) 404—639-6146; Fax: 404—
639-6127; e-mail: Ikg6@cdc.gov.
Inquiries directed to “Agreement”
documents related to participation in
this opportunity should be addressed to
Thomas E. O’Toole, MPH, Deputy
Director, Technology Transfer Office,
CDC, 1600 Clifton Road, Mailstop K-79,
Atlanta, GA 30333; Phone: (direct) 770—-
488-8611, (office) 770-488—8607; Fax:
770—-488-8615; e-mail: TEO1@cdc.gov.

SUPPLEMENTARY INFORMATION:
Technology Available

One mission of the Epidemiology
Branch (EpiBr) of DHAP—SE/NCHSTP is
to develop and evaluate biomedical
interventions to reduce HIV
transmission. To this end, the EpiBr is
establishing contracts to conduct phase
I and phase II trials of topical
microbicides. EpiBr also funds research
in the Division of AIDS, STD, and TB
Laboratory Research (DASTLR) of the
National Center for Infectious Diseases
(NCID) at CDC and with external
laboratories to conduct macaque studies
and in-vitro studies in support of
human microbicide trials. The goal of
these efforts is to provide scientific and
technical expertise and key resources
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for the evaluation of topical
microbicides through late preclinical,
phase I and phase II safety and phase II
efficacy clinical trials.

Technology Sought

EpiBr now seeks potential
collaborators having licensed or
patented agents for use as vaginal and/
or rectal microbicides which:

(1) Have laboratory or animal model
evidence of anti-HIV activity;

(2) Have been formulated for vaginal
or rectal application;

(3) Are not entering phase III clinical
trial in the next 12 months;

(4) Have sufficient preclinical data to
submit an IND application within
approximately six months following
submission of proposal; and

(5) Have manufacturing arrangements
for production of clinical trial-grade
product (and applicator if necessary)
under Good Manufacturing Process (c-
GMP) standards.

NCHSTP and Collaborator
Responsibilities

The NCHSTP anticipates that its role
may include, but not be limited to, the
following:

(1) Providing intellectual, scientific,
and technical expertise and experience
to the research project;

(2) Planning and conducting
preclinical (in-vitro and in-vivo)
research studies of the agent and
interpreting results;

(3) Publishing research results;

(4) Depending on the results of these
preclinical investigations, NCHSTP may
elect to conduct additional research
with macaques to evaluate safety and/or
efficacy proof-of-concept; and

(5) Depending on the results of
preclinical and/or macaque studies and
FDA approval, NCHSTP may elect to
conduct phase I/II clinical trials of the
agent.

The NCHSTP anticipates that the role
of the successful collaborator(s) will
include the following:

(1) Providing intellectual, scientific,
and technical expertise and experience
to the research project;

(2) Participating in the planning of
research studies, interpretation of
research results, and as appropriate,
joint publication of conclusions;

(3) Providing NCHSTP access to
necessary proprietary technology and/or
data in support of the research
activities; and

(4) Providing NCHSTP clinical grade
(c-GMP) agent for use in preclinical and
clinical studies covered in this
collaboration.

Other contributions may be necessary
for particular proposals.

Selection Criteria

In addition to evidence of the ability
to fulfill the roles described above,
proposals submitted for consideration
should address, as best as possible and
to the extent relevant to the proposal,
each of the following:

(1) Data on the in-vitro anti-HIV
activity of the agent;

(2) Animal and other data on the
safety of the agent when applied to
mucosal surfaces;

(3) Data on the effects of the agent on
vaginal and/or rectal commensal
microbial organisms; and

(4) Data on the in-vitro activity of the
agent against other sexually transmitted
organisms.

Dated: December 11, 2003.

Joseph R. Carter,

Deputy Chief Operating Officer, Centers for
Disease Control and Prevention.

[FR Doc. 03—-31186 Filed 12—17-03; 8:45 am]
BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

Advisory Committee Information
Hotline

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that we have revised the Advisory
Committee Information Hotline (the
hotline). The hotline provides the
public with access to the most current
information available on FDA advisory
committee meetings. This notice
supersedes all previously published
announcements of FDA’s Advisory
Committee Information Hotline.

FOR FURTHER INFORMATION CONTACT:
Theresa L. Green, Committee
Management Officer (HF—4), Food and
Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-827—
1220.

SUPPLEMENTARY INFORMATION: The
Advisory Committee Information
Hotline can be accessed by dialing 1—
800-741-8138 or 301-443—-0572. The
advisory committee meeting
information and information updates
can also be accessed via FDA’s Advisory
Committee calendar at http://
www.fda.gov/oc/advisory/accalendar/
accalendar.html.

Each advisory committee is assigned
a 10-digit number. This 10-digit number
will appear in each individual notice of
meeting. The public can obtain
information about a particular advisory
committee meeting by using the
committee’s 10-digit number.
Information on the hotline is
preliminary and may change before a
meeting is actually held. The hotline
will be updated when such changes are
made. The following is a list of each
advisory committee’s 10-digit number to
be used when accessing the hotline.

ADVISORY COMMITTEE NUMBER

OFFICE OF THE COMMISSIONER

SCIENCE BOAIA 10 The FDA ... ittt bt h e bttt e b e o2 bt e e he e o2kt e e h b e oAbt eehe e e bt e ehb e et e e ea b e e ebeesabeenneeenbeenbeeanne 3014512603
CENTER FOR BIOLOGICS EVALUATION AND RESEARCH

Allergenic Products AdVISOrY COMIMIEEE .........ooiiueiiiiiiiiiitie et e e sttt e e ettt e e bt eeesbbeeesabeee e aaaeeeabeeeeeabseesanseeesanbeeeabeeeaasbeeesanren 3014512388

Biological Response Modifiers AAVISOry COMIMIEEE .......ccccuiiiiiiieiiiiie et et e et e e s esre e e s s e e e anr e e e e anreeesnneee e 3014512389

Blood Products AdVISOrY COMMIIIEE .....cccuuiiiiiiieiiiiieeiiiee e sttt e e sttt e e steeeeseaeeessteeeesseeeeassaeeeastaeeassseeeasaeeeasseeeeansaeeannsenesnnaeansns 3014519516

Transmissible Spongiform Encephalopathies AdViSOry COMIMILIEE ........coiiiiiiiiiiie et ree et e e e e 3014512392

Vaccines and Related Biological Products AdViSOry COMIMILIEE ........cccueiiiiiiiieiiiiieeiiiie et e et e et e et e et e e sbe e e e s be e e e e 3014512391
CENTER FOR DRUG EVALUATION AND RESEARCH

Anesthetic and Life Support Drugs Advisory Committee 3014512529

Anti-Infective Drugs Advisory Committee (Peds SubC) 3014512530

Antiviral Drugs Advisory Committee ...........ccceeeeviiveeennnnn. 3014512531

Arthritis Advisory COMMILEE .........cocvveeriieeiriiieenieeeeee, 3014512532

Cardiovascular and Renal Drugs AdViSOry COMMIUITEE ......cccuiiiiiiieiiiiee st e siee e e s e e e e see e e srsae e e ssaeaeessaeeesnsaeeesnneeeesnnees 3014512533
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ADVISORY COMMITTEE NUMBER
Dermatologic and Ophthalmic Drugs AdVISOry COMMILIEE ........couiiiiiiiieiii et 3014512534
Drug Safety and Risk Management Advisory Committee (Drug Abuse Subcommittee) ..........ccccocoeeiiiiiiiiiiiiniiee e 3014512535
Endocrinologic and Metabolic Drugs AdViSOry COMMILLEE .........cocuiiiiiiiiiiiie ettt 3014512536
Gastrointestinal Drugs Advisory Committee ................... 3014512538
Nonprescription Drugs Advisory Committee ... 3014512541
Oncologic Drugs Advisory COMMILLEE .........ccceevivveeiiiieeiiiieenieeeenns 3014512542
Peripheral and Central Nervous System Drugs Advisory Committee 3014512543
Pharmaceutical Science, Advisory Committee for ...........cccocceeennen. 3014512539
Psychopharmacologic Drugs AdVISOrY COMMULIEE ........couiiiiiiriieiiieitee ittt ettt ettt et e e nne e eees 3014512544
Pulmonary-Allergy Drugs AdVISOrY COMIMILEEE .........oiiiuiiiiiiiie ettt ettt et ee et e et e e e sbe e e e e be e e e e sbeeeaasbeeeasbbeeeanbeeeaanbeeesnreeenas 3014512545
Reproductive Health Drugs, AdViSOry COMMILEEE FOI ........oocuiiiiiiiiiiie it 3014512537
CENTER FOR FOOD SAFETY AND APPLIED NUTRITION
Food Advisory Committee (full committee and SUDCOMMITIEES) ........eviiiiiiiiiieiie s 3014510564
Additives and Ingredients Subcommittee
Biotechnology Subcommittee
Contaminants and Natural Toxicants Subcommittee
Dietary Supplements Subcommittee
Infant Formula Subcommittee
Nutrition Subcommittee
CENTER FOR DEVICES AND RADIOLOGICAL HEALTH
Device Good Manufacturing Practice AdViSOry COMIMIEEE ........coviiiiiiiieiiieieerie ettt 3014512398
Medical Devices Advisory Committee (comprised of 18 panels) .. N/A
Anesthesiology and Respiratory Therapy Devices Panel .... 3014512624
Circulatory System Devices Panel ..........cccoccveiiiiiniienininenn. 3014512625
Clinical Chemistry and Clinical Toxicology Devices Panel ..... 3014512514
Dental PrOAUCES PANEI .......cocuiiiiiiii ettt s b e st st s e sb e sba e e b e s s ne e reeeans 3014512518
Ear, Nose, and Throat DEVICES PANEI ........ccociuuiiiiie ettt e e e et e e e e e e et e e e e e e setbaaeeeeeeesenraeeeeeeeaanes 3014512522
Gastroenterology-Urology Devices Panel 3014512523
General and Plastic SUrgery DEVICES PaNE| ..........c.ooiiiiiiiiiiii ettt ettt sane e 3014512519
General Hospital and Personal Use DeViCes PAnEl ............ooiiiiiiiiiiiiie ettt 3014512520
Hematology and Pathology Devices Panel ............. 3014512515
Immunology Devices Panel ...........ccccccoeeeeen. 3014512516
Medical Devices Dispute Resolution Panel .... 3014510232
Microbiology Devices Panel ............ccccoeeene 3014512517
Molecular and Clinical Genetics Panel 3014510231
NEUrolOgiCal DEVICES PANEI .......coiiiiiiiiiii ettt ettt ettt e a bt e e e ket e e e s be e e e a bt e e e sbe e e aasbe e e anbeeeeabbeeeenbeeennnreeeaan 3014512513
ODbStEtriCS-GYNECOIOGY DEVICES .......eiiiiiiiiieitii ittt ettt et e e a bt e b e e et e be e e bt e ek et e et nat e et e e eab e e nbeeaaneens 3014512524
Ophthalmic Devices Panel ...........cccocceviieeennnnn. 3014512396
Orthopaedic and Rehabilitation Devices Panel . 3014512521
Radiological Devices Panel ..........ccccooiiiiiiieiiiiieenece e 3014512526
National Mammography Quality Assurance Advisory Committee .... 3014512397
Technical Electronic Product Radiation Safety Standards COMMIEE ..........ccoiiiiiiiiiiiiiiiieiiee e 3014512399
CENTER FOR VETERINARY MEDICINE
Veterinary Medicing AdVISOTY COMIMILEEE ........ooiuiiiiiiiii ittt ettt e e st bt e e sae bt e e s te et e abe e e e eabeeeeanbeeessnbeeeanbeeeaanbeeesnnes 3014512548
NATIONAL CENTER FOR TOXICOLOGICAL RESEARCH
Science AAVISOrY BOArd 10 NCTR ...ttt ettt e e b et e e e b et e e s b e e e s b bt e e sab e e e e abbe e e eabbeeesnbbeeeannreeeannnean 3014512559
Advisory Committee on Special Studies Relating to the Possible Long-Term Health Effects of Phenoxy Herbicides 3014512560
and Contaminants.
The hotline will provide the most This notice is issued under the DEPARTMENT OF HEALTH AND
recent information available on Federal Advisory Committee Act (5 HUMAN SERVICES
upcoming advisory committee meetings, U.S.C. app. 2) and 21 CFR part 14, o ]
guidance for making an oral relating to advisory committees. Food and Drug Administration

presentation during the open public Dated: December 10, 2003. [Docket No. 2002D-0371]

hearing portion of a meeting, and

. . Peter J. Pitts
procedures on obtaining copies of J ’

Class Il Special Controls Guidance

transcripts of advisory committee gsiotqiate Commissioner for External Document: Human Dura Mater;
meetings. Because the hotline will o danons. Guidance for Industry and FDA,;

communicate the most current [FR Doc. 03-31157 Filed 12—17-03; 8:45 am]| Availability

information available about any BILLING CODE 4160-01-S
particular advisory committee meeting, HHS.
this system will provide interested

. . . ACTION: Notice.
parties with timely and equal access to otice

AGENCY: Food and Drug Administration,

such information. The hotline should SUMMARY: The Food and Drug

also conserve agency resources by Administration (FDA) is announcing the
reducing the current volume of inquiries availability of the guidance entitled
individual FDA offices and employees “Class II Special Controls Guidance
must handle concerning advisory Document: Human Dura Mater.” This

committee schedules and procedures. guidance document describes a means
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by which human dura mater may
comply with the requirement of special
controls for class II devices. Elsewhere
in this issue of the Federal Register,
FDA is publishing a final rule to classify
this device type into class II (special
controls).

DATES: Submit written or electronic
comments on the guidance at any time.
ADDRESSES: Submit written requests for
single copies on a 3.5” diskette of the
guidance document entitled “Class II
Special Controls Guidance Document:
Human Dura Mater” to the Division of
Small Manufacturers, International, and
Consumer Assistance (HFZ-220), Center
for Devices and Radiological Health
(CDRH), Food and Drug Administration,
1350 Piccard Dr., Rockville, MD 20850.
Send one self-addressed adhesive label
to assist that office in processing your
request, or fax your request to 301-443—
8818. Submit written comments
concerning this guidance to the Division
of Dockets Management (HF A—-305),
Food and Drug Administration, 5630
Fishers Lane, rm. 1061, Rockville, MD
20852. Submit electronic comments to
http://www.fda.gov/dockets/ecomments.
See the SUPPLEMENTARY INFORMATION
section for information on electronic
access to the guidance.

FOR FURTHER INFORMATION CONTACT:
Charles N. Durfor, Center for Devices
and Radiological Health (HFZ—410),
Food and Drug Administration, 9200
Corporate Blvd., Rockville, MD 20850,
301-594-3090.

SUPPLEMENTARY INFORMATION:

I. Background

In the Federal Register of October 22,
2002 (67 FR 64835), FDA published a
proposed rule to classify human dura
mater into class II (special controls).
FDA identified the draft guidance
document entitled “Class II Special
Controls Guidance Document: Human
Dura Mater; Draft Guidance for Industry
and FDA” as the special control, in
conjunction with general controls, that
is capable of providing reasonable
assurance of safety and effectiveness for
this device.

FDA invited interested persons to
comment on the draft guidance by
January 21, 2003. FDA received one
comment that informed the agency of
research findings concerning
Creutzfeldt-Jakob Disease. The comment
did not express any opinion on the
guidance.

IL. Significance of Guidance

This guidance is being issued
consistent with FDA’s good guidance
practices regulation (21 CFR 10.115).
The guidance represents the agency’s

current thinking on the human dura
mater device. It does not create or confer
any rights for or on any person and does
not operate to bind FDA or the public.
An alternative approach may be used if
such approach satisfies the
requirements of the applicable statute
and regulations.

III. Paperwork Reduction Act of 1995

This guidance contains information
collection provisions that are subject to
review by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1995 (the PRA)(44
USC 3501-3520). The collections of
information addressed in the guidance
document have been approved by OMB
in accordance with the PRA under the
regulations governing premarket
notification submissions (21 CFR part
807, subpart E; OMB Control No. 0910—
0120). The labeling provisions
addressed in the guidance have been
approved by OMB under the PRA under
OMB Control No. 0910-0485.

IV. Comments

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES) written or electronic
comments on the guidance at any time.
Two copies of mailed comments are to
be submitted, except that individuals
may submit one copy. Comments are to
be identified with the docket number
found in brackets in the heading of this
document. The guidance and received
comments are available for public
examination in the Division of Dockets
Management between 9 a.m. and 4 p.m.,
Monday through Friday.

V. Electronic Access

To receive a copy of “Class II Special
Controls Guidance Document: Human
Dura Mater” by fax machine, call the
CDRH Facts-On-Demand system at 800—
899-0381 or 301-827—-0111 from a
touch-tone telephone. Press 1 to enter
the system. At the second voice prompt,
press 1 to order a document. Enter the
document number (054) followed by the
pound sign (#). Follow the remaining
voice prompts to complete your request.

Persons interested in obtaining a copy
of the guidance may also do so by using
the Internet. CDRH maintains an entry
on the Internet for easy access to
information including text, graphics,
and files that may be downloaded to a
personal computer with Internet access.
Updated on a regular basis, the CDRH
home page includes device safety alerts,
Federal Register reprints, information
on premarket submissions (including
lists of approved applications and
manufacturers’ addresses), small
manufacturer’s assistance, information

on video conferencing and electronic
submissions, Mammography Matters,
and other device-oriented information.
The CDRH Web site may be accessed at
http://www.fda.gov/cdrh. A search
capability for all CDRH guidance
documents is available at http://
www.fda.gov/cdrh/guidance.html.
Guidance documents are also available
on the Division of Dockets Management
Internet site at http://www.fda.gov/
ohrms/dockets.

Dated: December 5, 2003.
Linda S. Kahan,

Deputy Director, Center for Devices and
Radiologiccal Health.

[FR Doc. 03—-31175 Filed 12—17-03; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Substance Abuse and Mental Health
Services Administration

Fiscal Year (FY) 2004 Funding
Opportunity

ACTION: Notice of funding availability
for Statewide Family Network Grants.

Authority: Section 520 A of the Public
Health Service Act, as amended and subject
to the availability of funds.

SUMMARY: The Substance Abuse and
Mental Health Services Administration
(SAMHSA), Center for Mental Health
Services (CMHS) announces the
availability of FY 2004 funds for
Statewide Family Network Grants. A
synopsis of this funding opportunity, as
well as many other Federal Government
funding opportunities, is also available
at the Internet site: http://
www.grants.gov.

For complete instructions, potential
applicants must obtain a copy of the
standard Infrastructure Grants Program
Announcement (INF-04 PA), and the
PHS 5161-1 (Rev. 7/00) application
form before preparing and submitting an
application. The INF-04 PA describes
the general program design and
provides instructions for applying for all
SAMHSA Infrastructure Grants,
including Statewide Family Network
Grants. Additional instructions and
requirements specific to the Statewide
Family Network Grants are described
below.

Funding Opportunity Title: Statewide
Family Network Grants.

Announcement Type: Initial.

Funding Opportunity Number: SM
04-004.

Catalog of Federal Domestic
Assistance (CFDA) Number: 93.243.
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Due Date for Applications: February
27,2004.

You will be notified by postal mail
that your application has been received.

Note: Letters from State Single Point of
Contact (SPOC) in response to E.O. 12372 are
due April 27, 2004.

Funding Instrument: Grant.

Funding Opportunity Description:
The Statewide Family Networks
program is one of SAMHSA'’s
Infrastructure Grants programs.
SAMHSA'’s Infrastructure Grants
provide funds to increase the capacity of
mental health and/or substance abuse
service systems to support programs and
services. SAMHSA’s Infrastructure
Grants are intended for applicants
seeking Federal support to develop or
enhance their service system
infrastructure in order to support
effective substance abuse and/or mental
health service delivery. Statewide
Family Network Grants are intended for
applicants seeking Federal support to
act as “Agents of Transformation” in
developing or enhancing their service
system infrastructure in order to support
effective substance abuse and/or mental
health service delivery which is
consumer and family driven. The
Statewide Family Network Program is a
critical part of the SAMHSA/CMHS
effort to implement the President’s New
Freedom Commission on Mental Health
Report.

The purpose of the Statewide Family
Networks program is to enhance State
capacity and infrastructure to be more
oriented to the needs of children and
adolescents with serious emotional
disturbances and their families. The
programs goals are to: (1) Strengthen
organizational relationships; (2) foster
leadership and business management
skills among families of children and
adolescents with serious emotional
disturbance; and (3) identify and
address the technical assistance needs
of children and adolescents with serious
emotional disturbances and their
families. To achieve this goal, the
program assists family members around
the country to work with policy makers
and service providers to improve
services for children and adolescents
with serious emotional disturbances and
their families. The Statewide Family
Networks Program is designed to ensure
that families are the catalysts for
transforming the mental health and
related systems in their State by
strengthening coalitions among family
members, and between family members
and policymakers and service providers,
recognizing that family members are the
best and most effective change agents.

Background: The Statewide Family
Network Program builds on the work of
The Child, Adolescent and Services
Systems Program (CASSP), which
helped to establish a child and family
focus in programs serving children and
adolescents with serious emotional
disturbances around the county. Today,
nearly every State has active family
organizations dedicated to promoting
systems of care that are responsive to
the needs of children and adolescents
with serious emotional disturbances and
their families. Although significant
progress has been made, further support
will ensure self-sufficient, empowered
networks that will effectively participate
in State and local mental health services
planning and health care reform
activities related to improving
community-based services for children
and adolescents with serious emotional
disturbances and their families.

Estimated Funding Available/Number
of Awards: It is expected that $2.8
million will be available to fund 43
awards in FY 2004, with a limit of one
award per State. Only Category 1—
Small Infrastructure Grant awards, as
defined in the INF-04 PA, will be made.
In general, these Category 1 awards are
expected to be up to $60,000 per year
in total costs (direct and indirect). Up to
22 grantees with projects that include a
youth leadership component may
receive an additional $10,000 per year.
Applications without a youth leadership
component that include proposed
budgets that exceed $60,000 in any year
will be returned without review.
Applications with a youth leadership
component that include proposed
budgets that exceed $70,000 in any year
will be returned without review. The
actual amount available for the awards
may vary, depending on unanticipated
program requirements and the number
and quality of the applications received.
This program is being announced prior
to the annual appropriation for FY 2004
for SAMHSA'’s programs, with funding
estimates based on the President’s
budget request for FY 2004 and/or
preliminary Congressional action on
SAMHSA'’s appropriation. Applications
are invited based on the assumption that
sufficient funds will be appropriated for
FY 2004 to permit funding of a
reasonable number of applications
hereby solicited. This program is being
announced in order to allow applicants
sufficient time to plan and prepare
applications. Solicitation of applications
in advance of a final appropriation will
also enable the award of appropriated
grant funds in an expeditious manner.
All applicants are reminded, however,
that we cannot guarantee that sufficient

funds will be appropriated to permit
SAMHSA to fund any applications.

Period of Support: Awards will be
made for project periods of up to three
years, with annual continuations
depending on the availability of funds,
grantee progress in meeting program
goals and objectives, and timely
submission of required data and reports.

Eligible Applicants: Eligible
applicants are limited to domestic
private, nonprofit entities, including
faith-based entities, tribal family
organizations, and currently funded
Statewide Family Networks grantees
that: (1) Are controlled and managed by
family members; (2) are dedicated to the
improvement of mental health services
statewide; and (3) have a Board of
Directors comprised of no less than 51
percent family members. SAMHSA is
limiting eligibility to family-controlled
organizations because the goals of this
grant program are to: strengthen the
capacity of families to act as agents of
transformation in influencing the type
and amount of services provided to
them and to their children who have a
serious emotional disturbance and to
ensure that their mental health care is
consumer and family driven. Applicants
will be required to complete and sign a
Certification of Eligibility and provide
necessary supportive documentation.
This certification will be provided in
the application kit, available from the
National Mental Health Information
Center, and will also be posted on the
SAMHSA Web page along with the
NOFA.

Additional information regarding
eligibility, including program
requirements and formatting
requirements, is provided in the INF—-04
PA. Applications that do not comply
with these requirements will be
screened out and will not be reviewed.

Is Cost Sharing or Matching Required:
No.

Exceptions to the INF-04 and Other
Special Requirements: The following
information describes exceptions or
limitations to the INF-04 PA and
provides special requirements that
pertain only to the Statewide Family
Network Grants:

* Review Criteria/Project Narrative:
Applicants for Statewide Family
Networks grants are required to address
the following requirements in the
Project Narrative of their applications,
in addition to the requirements
specified in the INF-04 PA:

(1) In Section B, applicants must
describe how the primary focus of the
proposed project will be on training
capacity, network development (i.e.,
with other consumer and family
organizations), organizational and
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community readiness, and policy
development to support best practices.

(2) In Section B, applicants must
describe the applicant’s collaborations
with other family and consumer
networks, the State Director of
Consumer Affairs (if applicable), family
representatives on the State Planning
Council, and other disability groups.

(3) In Section C, applicants must
describe the applicant’s organizational
mission and how its scope of work
reflects statewide focus on families who
have children, youth and adolescents up
to age 18 with a serious emotional,
behavior or mental disorder and are
currently receiving services, or up to age
25 with a serious emotional, behavior or
mental disorder and are receiving
transitional services from children to
adult services.

(4) In Section C, applicants must
describe the extent to which the
applicant’s Board of Directors includes
family members whose children up to
age 18 with a serious emotional,
behavior or mental disorder and are
currently receiving services, or up to age
25 with a serious emotional, behavior or
mental disorder and are receiving
transitional services from children to
adult services.

(5) Applicants must clearly indicate
in their applications whether or not a
youth leadership component is included
in the proposed project. Applicants that
include a youth leadership component
must include relevant information about
the youth leadership component in all
sections of the Project Narrative and
Supporting Documentation. For
example, Section A must address the
need for a youth leadership component
in the State where the project will be
located, Section B must include a
description of the proposed approach
for implementing a youth leadership
component, Section C must include a
description of the staff, management
and related experience for the youth
leadership component, and Section D
must include a description of evaluation
and data activities for the youth
leadership component. The budget for
the youth leadership component
provided in Section E must be
separately justified and may not exceed
$10,000.

Performance Measurement: All
SAMHSA grantees are required to
collect performance data so that
SAMHSA can meet its obligations under
the Government Performance and
Results Act (GPRA). In Section D of
their applications, applicants for the
Statewide Family Networks program
must document their ability to collect
and report data on the following
indicators:

+ An increase of families served; and

* An increase in the number of
grantees that demonstrate inclusion of
consumers [adolescents and young
adults transitioning to adult services]
and family members in planning,
policy, and service delivery decisions
through (a) Having policies in place;
and (b) data on consumers [adolescents
and young adults transitioning to adult
services] and family member
participation.

SAMHSA will work with grantees to
finalize a standard methodology related
to these indicators shortly after award.
The data collection tool is yet to be
developed. Grantees will be required to
report performance data to SAMHSA on
an annual basis.

Application and Submission
Information: Complete application kits
may be obtained from: the National
Mental Health Information Center at 1—
800-789-2649. When requesting an
application kit, the applicant must
specify the funding opportunity title
and number for which detailed
information is desired. All information
necessary to apply, including where to
submit applications and application
deadline instructions, are included in
the application kit. The PHS 51611
application form is also available
electronically via SAMHSA’s World
Wide Web Home Page: http://
www.samhsa.gov (Click on “Grant
Opportunities”) and the INF-04 PA is
available electronically at http://
www.samhsa.gov/grants/2004/standard/
Infrastructure/index.asp.

When submitting an application, be
sure to type ‘““SM 04-004, Statewide
Family Networks” in Item Number 10
on the face page of the application form.
Also, SAMHSA applicants are required
to provide a DUNS number on the face
page of the application. To obtain a
DUNS Number, access the Dun and
Bradstreet Web site at http://
www.dunandbradstreet.com or call 1—
866—-705-5711.

Intergovernmental Review: Applicants
for this funding opportunity must
comply with Executive Order 12372
(E.O. 12372). E.0.12372, as
implemented through Department of
Health and Human Services regulation
at 45 CFR Part 100, sets up a system for
State and local review of applications
for Federal financial assistance.
Grantees must comply with the
requirements of E.O. 12372. Instructions
for complying with E.O. 12372 are
provided in the INF—04 PA. A current
listing of State Single Points of Contact
(SPOCs) is included in the application
kit and is available at http://
www.whitehouse.gov/omb/grants/
spoc.html.

Public Health System Impact
Statement: The Public Health System
Impact Statement (PHSIS) is intended to
keep State and local health officials
informed of proposed health services
grant applications submitted by
community-based, non-governmental
organizations within their jurisdictions.
State and local governments and Indian
tribal government applicants are not
subject to the Public Health System
Reporting Requirements. Instructions
for completing the PHSIS are provided
in the INF-04 PA.

Application Review Information:
SAMHSA applications are peer-
reviewed. For those programs where the
individual award is over $100,000,
applications must also be reviewed by
the Appropriate National Advisory
Council. Decisions to fund a grant are
based on the strengths and weaknesses
of the application as identified by the
peer review committee and approved by
the National Advisory Council, and the
availability of funds. Unless otherwise
specified, SAMHSA intends to make not
more than one award per organization
per funding opportunity in any given
fiscal year.

Checklist for Application Formatting
Requirements: SAMHSA'’s desire is to
review all applications submitted for
grant funding. However, this desire
must be balanced against SAMHSA'’s
obligation to ensure equitable treatment
of applications. For this reason,
SAMHSA has established certain
formatting requirements for its
applications. Your application must
adhere to these formatting requirements.
If you do not adhere to these
requirements, your application will be
screened out and returned to you
without review. In addition to these
formatting requirements, programmatic
requirements (e.g., relating to eligibility)
may be specified in the NOFA. Please
check the entire NOFA before preparing
your application.

» Use the PHS 5161-1 application.

* The 10 application components
required for SAMHSA applications
must be included (i.e., Face Page,
Abstract, Table of Contents, Budget
Form, Project Narrative and Supporting
Documentation, Appendices,
Assurances, Certifications, Disclosure of
Lobbying Activities, and Checklist.)

» Text must be legible.

* Paper must be white paper and 8.5"
by 11.0" in size.

» Pages must be single-spaced with
one column per page.

* Margins must be at least one inch.

» Type size in the Project Narrative
cannot exceed an average of 15
characters per inch when measured
with a ruler. (Type size in charts, tables,
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graphs, and footnotes will not be
considered in determining compliance.)

* Photo reduction or condensation of
type cannot be closer than 15 characters
per inch or 6 lines per inch.

» Pages cannot have printing on both
sides.

* Page limitations specified for the
Project Narrative (25 pages) and
Appendices 1, 3, and 4 (30 pages)
cannot be exceeded.

¢ Information provided must be
sufficient for review.

» Applications must be received by
the application deadline. Applications
received after this date must have a
proof of mailing date from the carrier
dated at least 1 week prior to the due
date. Private metered postmarks are not
acceptable as proof of timely mailing.
Applications not received by the
application deadline or postmarked a
week prior to the application deadline
will not be reviewed.

» Applications that do not comply
with the following requirements and
any additional program requirements
specified in the NOFA, or are otherwise
unresponsive to PA guidelines, will be
screened out and returned to the
applicant without review:

» Provisions relating to
confidentiality, participant protection
and the protection of human subjects
specified in Section VIII-A of this
document.

* Budgetary limitations as specified
in Sections I, Il and IV-E of this
document.

* Documentation of nonprofit status
as required in the PHS 5161-1.

To facilitate review of your
application, follow these additional
guidelines. Failure to follow these
guidelines will not result in your
application being screened out.
However, following these guidelines
will help reviewers to consider your
application.

* Please use black ink and number
pages consecutively from beginning to
end so that information can be located
easily during review of the application.
The cover page should be page 1, the
abstract page should be page 2, and the
table of contents page should be page 3.
Appendices should be labeled and
separated from the Project Narrative and
budget section, and the pages should be
numbered to continue the sequence.

* Send the original application and
two copies to the mailing address in the
PA. Please do not use staples, paper
clips, and fasteners. Nothing should be
attached, stapled, folded, or pasted. Do
not use any material that cannot be
copied using automatic copying
machines. Odd-sized and oversized
attachments such as posters will not be

copied or sent to reviewers. Do not
include videotapes, audiotapes, or CD-
ROMs.

Award Administration: Award
information, including information
about award notices, administrative
requirements and reporting
requirements, is included in the INF-04
PA.

Contact for Additional Information:
Elizabeth Sweet, SAMHSA/CMHS,
Child, Adolescent and Family Branch,
Center for Mental Health Services, 5600
Fishers Lane, Room 11C-16, Rockville,
MD 20857; 301-443-1333; E-mail:
esweet@samhsa.gov.

Dated: December 12, 2003.
Anna Marsh,

Acting Executive Officer, Substance Abuse
and Mental Health Services, Administration.

[FR Doc. 03-31158 Filed 12-17-03; 8:45 am]
BILLING CODE 4162-20-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Substance Abuse and Mental Health
Services Administration

Fiscal Year (FY) 2004 Funding
Opportunity

ACTION: Notice of funding availability
for Statewide Consumer Network
Grants.

Authority: Section 520 A of the Public
Health Service Act, as amended and subject
to the availability of funds.

SUMMARY: The Substance Abuse and
Mental Health Services Administration
(SAMHSA), Center for Mental Health
Services (CMHS), announces the
availability of FY 2004 funds for
Statewide Consumer Network Grants. A
synopsis of this funding opportunity, as
well as many other Federal Government
funding opportunities, is also available
at the Internet site: http://
www.grants.gov.

For complete instructions, potential
applicants must obtain a copy of the
standard Infrastructure Grants Program
Announcement (INF-04 PA), and the
PHS 5161-1 (Rev. 7/00) application
form before preparing and submitting an
application. The INF-04 PA describes
the general program design and
provides instructions for applying for all
SAMHSA Infrastructure Grants,
including Statewide Consumer Network
Grants. Additional instructions and
requirements specific to Statewide
Consumer Network Grants are described
below.

Funding Opportunity Title: Statewide
Consumer Network Grants (Short Title:
Statewide Consumer Networks).

Announcement Type: Initial.

Funding Opportunity Number: SM
04—-003.

Catalog of Federal Domestic
Assistance (CFDA) Number: 93.243.

Due Date for Applications: February
25, 2004.

You will be notified by postal mail
that your application has been received.

[NOTE: Letters from State Single Point
of Contact (SPOC) in response to E.O.
12372 are due April 25, 2004.]

Funding Instrument: Grant.

Funding Opportunity Description:
The Statewide Consumer Networks
program is one of SAMHSA’s
Infrastructure Grants programs.
SAMHSA'’s Infrastructure Grants
provide funds to increase the capacity of
mental health and/or substance abuse
service systems to support programs and
services. SAMHSA’s Infrastructure
Grants are intended for applicants
seeking Federal support to develop or
enhance their service system
infrastructure in order to support
effective substance abuse and/or mental
health service delivery. Statewide
Consumer Network Grants are intended
for applicants seeking Federal support
to act as ““Agents of Transformation” in
developing or enhancing their service
system infrastructure in order to support
effective substance abuse and/or mental
health service delivery which is
consumer driven. The Statewide
Consumer Network Grant Program is a
critical part of the SAMHSA/CMHS
efforts to implement the
recommendations of the Final Report of
the President’s New Freedom
Commission on Mental Health.

The purpose of the Statewide
Consumer Networks program is to
enhance State capacity and
infrastructure to be consumer-centered
and targeted toward recovery and
resiliency and consumer-driven by
promoting the use of consumers as
agents of transformation. The program
goals are to (1) strengthen organizational
relationships; (2) promote skill
development with an emphasis on
leadership and business management;
and (3) identify technical assistance
needs of consumers and provide
training and support to ensure that they
are the catalysts for transforming the
mental health and related systems in
their State. To achieve this goal, the
program assists consumer organizations
around the country to work with
policymakers and services providers to
improve services for consumers with a
serious mental illness. The Program is
designed to strengthen coalitions among
consumers, policymakers and service
providers, recognizing that the
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consumers are the best and most
effective change agents.

The Statewide Consumer Network
grants will support State-level
consumer-run organizations to assist
consumers to participate in the
development of policies, programs, and
quality assurance activities related to
the Final Report of the President’s New
Freedom Commission on Mental Health
as it applies to mental health service
delivery. Grantees are especially
encouraged to utilize training capacity,
network development, organizational
and community readiness, and policy
development to support best practices
but are not limited to these specific
activities. Examples of the types of
community services that grantees will
work to improve include State planning
boards and councils, individualized
plans of care, anti-stigma initiatives,
interactions with the criminal justice
system, supported employment
programs, rights protection, cultural
competence, outreach to people in rural
areas, people of color and older-adults:
research on recovery, trauma and
medication; evidence based
determinations and applications;
workforce development; tele-health and
other on line supports including
personal recovery pages.

Background: The Statewide Consumer
Network Grant Program builds on the
work of the Federal Community Support
Program (CSP). The Center for Mental
Health Services has supported the
development of accessible, responsive
mental health treatment, rehabilitation,
and supportive services for people with
a serious mental illness through CSP.
The mission of CSP is to promote the
development of systems of care which
help adults with serious mental illness
recover, live independently and
productively in the community, and
avoid inappropriate use of institutions.

CSP helped to establish consumer and
family organizations throughout the
country. Today, nearly every State has
an active consumer organization
dedicated to promoting systems of care
that are responsive to the needs of
people with a serious mental illness. By
providing appropriate training and tools
in the development of individualized
mental health plans, understanding the
need and use of accountability and
evaluation measures, and the many
other self-help, self-management skills,
consumers can provide the guidance
and foresight into changing the present
system to a recover-oriented system for
all peers and thereby ensuring the
implementation of the goals of the Final
Report of the President’s New Freedom
Commission on Mental Health.

Estimated Funding Available/Number
of Awards: It is expected that $1.5
million will be available in FY 2004 to
fund approximately 20-22 awards of up
to $70,000 per year in total costs (direct
and indirect), with a limit of one award
per State. It is expected that only
Category 1-Small Infrastructure Grant
awards, as defined in the INF-04 PA,
will be made. Applications that include
proposed budgets that exceed $70,000
in any year will be returned without
review. The actual amount available for
the awards may vary, depending on
unanticipated program requirements
and the number and quality of the
applications received. This program is
being announced prior to the annual
appropriation for FY 2004 for
SAMHSA'’s programs, with funding
estimates based on the President’s
budget request for FY 2004 and/or
preliminary Congressional action on
SAMHSA'’s appropriation. Applications
are invited based on the assumption that
sufficient funds will be appropriated for
FY 2004 to permit funding of a
reasonable number of applications
hereby solicited. This program is being
announced in order to allow applicants
sufficient time to plan and prepare
applications. Solicitation of applications
in advance of a final appropriation will
also enable the award of appropriated
grant funds in an expeditious manner.
All applicants are reminded, however,
that we cannot guarantee that sufficient
funds will be appropriated to permit
SAMHSA to fund any applications.

Eligible Applicants: Eligible
applicants are limited to domestic
private, nonprofit entities, including
faith-based entities and currently
funded Statewide Consumer Network
Grantees that (1) are controlled and
managed by mental health consumers;
(2) are dedicated to the improvement of
mental health services statewide; and
(3) have a Board of Directors comprised
of more than 51 percent consumers.
SAMHSA is limiting eligibility to
consumer-controlled organizations
because the goals of this grant program
are to: to strengthen the capacity of
consumers to act as agents of
transformation in influencing the type
and amount of services and supports
provided to people with a serious
mental illness and to ensure that their
mental health care is consumer driven.
Applicants will be required to complete
and sign a Certification of Eligibility and
provide necessary supportive
documentation. This certification will
be provided in the application kit,
available from the National Mental
Health Information Center, and will also

be posted on the SAMHSA Web page
along with the NOFA.

Additional information regarding
eligibility, including program
requirements and formatting
requirements, is provided in the INF-04
PA. Applications that do not comply
with these requirements will be
screened out and will not be reviewed.

Period of Support: Awards will be
made for project periods of up to three
years, with annual continuations
depending on the availability of funds,
grantee progress in meeting program
goals and objectives, and timely
submission of required data and reports.

Is Cost Sharing or Matching Required:
No.

Exceptions to the INF-04 and Other
Special Requirements: The following
information describes exceptions or
limitations to the INF-04 PA and
provides special requirements that
pertain only to the Statewide Consumer
Network Grants:

* Review Criteria/Project Narrative—
Applicants for Statewide Consumer
Networks grants are required to address
the following requirements in the
Project Narrative of their applications,
in addition to the requirements
specified in the INF-04 PA:

(1) In Section B, applicants must
describe how the primary focus of the
proposed project will include work to
transform the system through specific
training and capacity building activities,
and network and policy development
that reflects the goals of the Final Report
of the President’s New Freedom
Commission on Mental Health.

(2) In Section B, applications must
describe the applicant’s collaborations
with other family and consumer
networks, the State Director of
Consumer Affairs in the State office of
mental health (if applicable), consumers
on the State Planning Council, and other
disability groups.

(3) In Section G, applicants must
describe the applicant’s organizational
mission and how its scope of work
reflects statewide focus on consumers
with a serious mental illness and
promotes the concepts of consumer self-
help; management plan and staffing.

» Performance Measurement—All
SAMHSA grantees are required to
collect performance data so that
SAMHSA can meet its obligations under
the Government Performance and
Results Act (GPRA). In Section D of
their applications, applicants for the
Statewide Consumer Networks Program
must document their ability to collect
and report data on all the following
indicators:

* An increase in the number of
consumers served; and
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* An increase in the number of
consumers and family members in
planning, policy, and service delivery
decisions by (a) having policies in place;
and (b) data on consumers and family
member participation.

SAMHSA will work with grantees to
finalize a standard methodology related
to these indicators shortly after award.
The data collection tool has not yet been
developed. Grantees will be required to
report performance data to SAMHSA on
an annual basis.

Application and Submission
Information: Complete application kits
may be obtained from: the National
Mental Health Information Center at 1—-
800-789-2649. When requesting an
application kit, the applicant must
specify the funding opportunity title
and number for which detailed
information is desired. All information
necessary to apply, including where to
submit applications and application
deadline instructions, are included in
the application kit. The PHS 5161-1
application form is also available
electronically via SAMHSA’s World
Wide Web Home Page: http://
www.samhsa.gov (Click on “Grant
Opportunities”’) and the INF-04 PA is
available electronically at http://
www.samhsa.gov/grants/2004/standard/
Infrastructure/index.asp.

When submitting an application, be
sure to type ‘“SM 04-003, Statewide
Consumer Networks” in Item Number
10 on the face page of the application
form. Also, SAMHSA applicants are
required to provide a DUNS number on
the face page of the application. To
obtain a DUNS Number, access the Dun
and Bradstreet Web site at http://
www.dunandbradstreet.com or call 1—
866—-705-5711.

Intergovernmental Review: Applicants
for this funding opportunity must
comply with Executive Order 12372
(E.O. 12372). E.O. 12372, as
implemented through Department of
Health and Human Services regulation
at 45 CFR Part 100, sets up a system for
State and local review of applications
for Federal financial assistance.
Instructions for complying with E.O.
12372 are provided in the INF-04 PA.
A current listing of State Single Points
of Contact (SPOCs) is included in the
application kit and is available at http:/
/www.whitehouse.gov/omb/grants/
spoc.html.

Public Health System Impact
Statement: The Public Health System
Impact Statement (PHSIS) is intended to
keep State and local health officials
informed of proposed health services
grant applications submitted by
community-based, non-governmental
organizations within their jurisdictions.

State and local governments and Indian
tribal government applicants are not
subject to the Public Health System
Reporting Requirements. Instructions
for completing the PHSIS are provided
in the INF-04 PA.

Application Review Information:
SAMHSA applications are peer-
reviewed. For those programs where the
individual award is over $100,000,
applications must also be reviewed by
the Appropriate National Advisory
Council. Decisions to fund a grant are
based on the strengths and weaknesses
of the application as identified by the
peer review committee and approved by
the National Advisory Council, and the
availability of funds. Unless other wise
specified, SAMHSA intends to make not
more than one award per organization
per funding opportunity in any given
fiscal year.

Checklist for Application Formatting
Requirements: SAMHSA’s desire is to
review all applications submitted for
grant funding. However, this desire
must be balanced against SAMHSA’s
obligation to ensure equitable treatment
of applications. For this reason,
SAMHSA has established certain
formatting requirements for its
applications. Your application must
adhere to these formatting requirements.
If you do not adhere to these
requirements, your application will be
screened out and returned to you
without review. In addition to these
formatting requirements, programmatic
requirements (e.g., relating to eligibility)
may be specified in the NOFA. Please
check the entire NOFA before preparing
your application.

* Use the PHS 5161-1 application.

+ The 10 application components
required for SAMHSA applications
must be included (i.e., Face Page,
Abstract, Table of Contents, Budget
Form, Project Narrative and Supporting
Documentation, Appendices,
Assurances, Certifications, Disclosure of
Lobbying Activities, and Checklist.)

» Text must be legible.

» Paper must be white paper and 8.5"
by 11.0" in size.

» Pages must be single-spaced with
one column per page.

» Margins must be at least one inch.

» Type size in the Project Narrative
cannot exceed an average of 15
characters per inch when measured
with a ruler. (Type size in charts, tables,
graphs, and footnotes will not be
considered in determining compliance.)

+ Photo reduction or condensation of
type cannot be closer than 15 characters
per inch or 6 lines per inch.

* Pages cannot have printing on both
sides.

* Page limitations specified for the
Project Narrative (25 pages) and
Appendices 1, 3, and 4 (30 pages)
cannot be exceeded.

* Information provided must be
sufficient for review.

» Applications must be received by
the application deadline. Applications
received after this date must have a
proof of mailing date from the carrier
dated at least 1 week prior to the due
date. Private metered postmarks are not
acceptable as proof of timely mailing.
Applications not received by the
application deadline or postmarked a
week prior to the application deadline
will not be reviewed.

» Applications that do not comply
with the following requirements and
any additional program requirements
specified in the NOFA, or are otherwise
unresponsive to PA guidelines, will be
screened out and returned to the
applicant without review:

* Provisions relating to
confidentiality, participant protection
and the protection of human subjects
specified in Section VIII-A of this
document.

* Budgetary limitations as specified
in Sections I, Il and IV-E of this
document.

* Documentation of nonprofit status
as required in the PHS 5161-1.

To facilitate review of your
application, follow these additional
guidelines. Failure to follow these
guidelines will not result in your
application being screened out.
However, following these guidelines
will help reviewers to consider your
application.

* Please use black ink and number
pages consecutively from beginning to
end so that information can be located
easily during review of the application.
The cover page should be page 1, the
abstract page should be page 2, and the
table of contents page should be page 3.
Appendices should be labeled and
separated from the Project Narrative and
budget section, and the pages should be
numbered to continue the sequence.

» Send the original application and
two copies to the mailing address in the
PA. Please do not use staples, paper
clips, and fasteners. Nothing should be
attached, stapled, folded, or pasted. Do
not use any material that cannot be
copied using automatic copying
machines. Odd-sized and oversized
attachments such as posters will not be
copied or sent to reviewers. Do not
include videotapes, audiotapes, or CD-
ROMs.

Award Administration: Award
information, including information
about award notices, administrative
requirements and reporting
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requirements, is included in the INF-04
PA.

FOR FURTHER INFORMATION CONTACT: Risa
Fox, SAMHSA/Center for Mental Health
Services, 5600 Fishers Lane, Room 11C—
22, Rockville, MD 20857; 301-443—
3653; E-mail: rfox@samhsa.gov.

Dated: December 12, 2003.
Anna Marsh,

Acting Executive Officer, Substance Abuse
and Mental Health Services Administration.

[FR Doc. 03—31159 Filed 12—17-03; 8:45 am]
BILLING CODE 4162-20—P

DEPARTMENT OF HOMELAND
SECURITY

Bureau of Customs and Border
Protection

Annual User Fee for Customs Broker
Permit and National Permit; General
Notice

AGENCY: Bureau of Customs and Border
Protection, Department of Homeland
Security.

ACTION: Notice of due date for Customs
broker user fee.

SUMMARY: This is to advise Customs
brokers that the annual fee of $125 that
is assessed for each permit held by a
broker whether it may be an individual,
partnership, association or corporation,
is due by February 27, 2004. This
announcement is being published to
comply with the Tax Reform Act of
1986.

DATES: Due date for payment of fee:
February 27, 2004.

FOR FURTHER INFORMATION CONTACT:
Bruce Raine, Broker Management, (202)
927-0380.

SUPPLEMENTARY INFORMATION: Section
13031 of the Consolidated Omnibus
Budget Reconciliation Act of 1985 (Pub.
L. 99-272) established that an annual
user fee of $125 is to be assessed for
each Customs broker permit and
National permit held by an individual,
partnership, association or corporation.
This fee is set forth in the Customs
Regulations in section 111.96 (19 CFR
111.96).

Customs Regulations provide that this
fee is payable for each calendar year in
each broker district where the broker
was issued a permit to do business by
the due date which will be published in
the Federal Register annually. Broker
districts are defined in the general
notice published in the Federal
Register, volume 60, no. 187, September
27, 1995.

Section 1893 of the Tax Reform Act of
1986 (Pub. L. 99-514) provides that

notices of the date on which the
payment is due for each broker permit
shall be published by the Secretary of
the Treasury in the Federal Register by
no later than 60 days before such due
date.

This document notifies brokers that
for 2004, the due date of the user fee is
February 27, 2004. It is expected that
the annual user fees for brokers for
subsequent years will be due on or
about the 20th of January of each year.

Dated: December 11, 2003.
Jayson P. Ahern,

Assistant Commissioner, Office of Field
Operations.

[FR Doc. 03—31237 Filed 12—17-03; 8:45 am]
BILLING CODE 4820-02-P

DEPARTMENT OF THE INTERIOR

Office of the Assistant Secretary—
Indian Affairs; Application Deadline for
Self-Governance in 2005

AGENCY: Office of Self-Governance and
Self-Determination, Interior.
ACTION: Notice of application deadline.

SUMMARY: In this notice, the Office of
Self-Governance and Self-Determination
(OSG) establishes a March 1, 2004,
deadline for tribes/consortia to submit
completed applications to begin
participation in the tribal self-
governance program in fiscal year 2005
or calendar year 2005.

DATES: Completed application packages
must be received by March 1, 2004.
ADDRESSES: Application packages for
inclusion in the applicant pool should
be sent to William A. Sinclair, Director,
Office of Self-Governance and Self-
Determination, Department of the
Interior, Mail Stop 2548, 1849 C Street,
NW., Washington DC 20240.

FOR FURTHER INFORMATION CONTACT: Dr.
Kenneth D. Reinfeld, Office of Self-
Governance and Self-Determination,
Telephone 202-208-5734.
SUPPLEMENTARY INFORMATION: Under the
Tribal Self-Governance Act of 1994
(Pub. L. 103-413), as amended by the
Fiscal Year 1997 Omnibus
Appropriations Bill (Pub. L. 104-208)
the Director, Office of Self-Governance
and Self-Determination may select up to
50 additional participating tribes/
consortia per year for the tribal self-
governance program, and negotiate and
enter into a written funding agreement
with each participating tribe. The Act
mandates that the Secretary submit
copies of the funding agreements at least
90 days before the proposed effective
date to the appropriate committees of
the Congress and to each tribe that is

served by the Bureau of Indian Affairs
(BIA) agency that is serving the tribe
that is a party to the funding agreement.
Initial negotiations with a tribe/
consortium located in a region and/or
agency which has not previously been
involved with self-governance
negotiations, will take approximately
two months from start to finish.
Agreements for an October 1 to
September 30 funding year need to be
signed and submitted by July 1.
Agreements for a January 1 to December
31 funding year need to be signed and
submitted by October 1.

Purpose of Notice 25 CFR 1000.10 to
1000.31 will be used to govern the
application and selection process for
tribes/consortia to begin their
participation in the tribal self-
governance program in fiscal year 2005
and calendar year 2005. Applicants
should be guided by the requirements in
these subparts in preparing their
applications. Copies of these subparts
may be obtained from the information
contact person identified in this notice.

Tribes/consortia wishing to be
considered for participation in the tribal
self-governance program in fiscal year
2005 or calendar year 2005 must
respond to this notice, except for those
which are (1) currently involved in
negotiations with the Department; (2)
one of the 83 tribal entities with signed
agreements; or (3) one of the tribal
entities already included in the
applicant pool as of the date of this
notice.

Dated: December 2, 2003.
Aurene M. Martin,
Principal Deputy Assistant Secretary—Indian
Affairs.
[FR Doc. 03—-31161 Filed 12—17-03; 8:45 am]
BILLING CODE 4310-W8-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

Tallahatchie, Dahomey, and Coldwater
River National Wildlife Refuges

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of intent to prepare a
Comprehensive Conservation Plan and
Environmental Assessment for
Tallahatchie, Dahomey, and Coldwater
River National Wildlife Refuges, located
in the State of Mississippi.

SUMMARY: The Fish and Wildlife
Service, Southeast Region, intends to
gather information necessary to prepare
a comprehensive conservation plan and
environmental assessment pursuant to
the National Environmental Policy Act
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and its implementing regulations. The
Service is furnishing this notice in
compliance with the National Wildlife
Refuge System Administration Act of
1966, as amended (16 U.S.C. 668dd et
seq.), to achieve the following:

(1) Advise our agencies and the public
of our intentions, and

(2) Obtain suggestions and
information on the scope of issues to
include in the environmental document.

Special mailings, newspaper articles,
and other media announcements will be
used to inform the public and state and
local government agencies of the
opportunities for input throughout the
planning process.

ADDRESSES: Address comments,
questions, and requests for more
information to Stephen W. Gard, Project
Leader, North Mississippi National
Wildlife Refuge Complex, 2776 Sunset
Drive, P.O. Box 1070, Grenada,
Mississippi 38901; Telephone: 662/226—
8286; Fax: 662/226—8488; E-mail:
FWR4RWNorthMSRefuges@fws.gov.

SUPPLEMENTARY INFORMATION: By Federal
law, all lands within the National
Wildlife Refuge System are to be
managed in accordance with an
approved comprehensive conservation
plan. The plan guides management
decisions and identifies refuge goals,
long-range objectives, and strategies for
achieving refuge purposes. The
planning process will consider many
elements including wildlife and habitat
management, public recreational
activities, and cultural resource
protection. Public input in the planning
process is essential as the Service
establishes management priorities and
explores opportunities for non-invasive
and low-impact activities.

Tallahatchie National Wildlife Refuge,
established in 1990, is located in
Grenada and Tallahatchie Counties,
Mississippi. It consists of 4,083 acres
and is managed primarily to provide
habitat for migratory waterfowl. Refuge
objectives are to create a woodland
corridor along Tippo Bayou for
migratory neotropical songbirds, convert
marginal agricultural land to hardwood
forests, and provide fallow field habitat
for wintering grassland birds.

Dahomey National Wildlife Refuge,
also established in 1990, is located in
Bolivar County, Mississippi. It consists
of 9,691 acres, and is the largest
remaining tract of bottomland hardwood
forested wetlands in the northwest
portion of Mississippi. Objectives are to
provide habitat for migratory waterfowl
and other migratory birds, and to
provide recreational use and
environmental education to the public.

Coldwater River National Wildlife
Refuge, established in 1991, is located
in Tallahatchie and Quitman Counties,
Mississippi. It consists of 2,202 acres,
much of which is inaccessible during
the winter months due to backwater
flooding of the Tallahatchie River.
Objectives are to provide habitat for
migratory waterfowl, shorebirds, and
wading birds; convert marginal
agricultural land to hardwood forests;
and provide fallow field habitat for
wintering grassland birds.

Authority: This notice is published under
the authority of the National Wildlife Refuge
System Improvement Act of 1997, Pub. L.
105-57.

Dated: November 14, 2003.
J. Mitch King,
Acting Regional Director.
[FR Doc. 03-31165 Filed 12—17-03; 8:45 am)]
BILLING CODE 4310-55-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

Receipt of Applications for Permit

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of receipt of applications
for permit.

SUMMARY: The public is invited to
comment on the following applications
to conduct certain activities with
endangered species and/or marine
mammals.

DATES: Written data, comments or
requests must be received by January 20,
2004.
ADDRESSES: Documents and other
information submitted with these
applications are available for review,
subject to the requirements of the
Privacy Act and Freedom of Information
Act, by any party who submits a written
request for a copy of such documents
within 30 days of the date of publication
of this notice to: U.S. Fish and Wildlife
Service, Division of Management
Authority, 4401 North Fairfax Drive,
Room 700, Arlington, Virginia 22203;
fax 703/358-2281.
FOR FURTHER INFORMATION CONTACT:
Division of Management Authority,
telephone 703/358-2104.
SUPPLEMENTARY INFORMATION:
Endangered Species

The public is invited to comment on
the following applications for a permit
to conduct certain activities with
endangered species. This notice is
provided pursuant to Section 10(c) of
the Endangered Species Act of 1973, as
amended (16 U.S.C. 1531, et seq.).

Written data, comments, or requests for
copies of these complete applications
should be submitted to the Director
(address above).

Applicant: Gerald L. Otterbacher,

Medina, OH, PRT-074571.

The applicant requests a permit to
import the sport-hunted trophy of one
male bontebok (Damaliscus pygargus
dorcas) culled from a captive herd
maintained under the management
program of the Republic of South Africa,
for the purpose of enhancement of the
survival of the species.

Applicant: George H. Brannen, II,

Inverness, FL, PRT-080563.

The applicant requests a permit to
import the sport-hunted trophy of one
male bontebok (Damaliscus pygargus
dorcas) culled from a captive herd
maintained under the management
program of the Republic of South Africa,
for the purpose of enhancement of the
survival of the species.

Applicant: Richard B. Nilsen, Ft.

Lauderdale, FL, PRT-077045.

The applicant requests a permit to
import the sport-hunted trophy of one
male black-faced impala (Aepyceros
melampus petersi) taken in Namibia, for
the purpose of enhancement of the
survival of the species.

Applicant: James A. Shipley, Highland,

MI, PRT-077046.

The applicant requests a permit to
import the sport-hunted trophy of one
male black-faced impala (Aepyceros
melampus petersi) taken in Namibia, for
the purpose of enhancement of the
survival of the species.

Applicant: John L. Schwabland, Jr.,

Seattle, WA, PRT-077047.

The applicant requests a permit to
import the sport-hunted trophy of one
male black-faced impala (Aepyceros
melampus petersi) taken in Namibia, for
the purpose of enhancement of the
survival of the species.

Applicant: Ralph S. Cunningham,

Montgomery, TX, PRT-077050.

The applicant requests a permit to
import the sport-hunted trophy of one
male black-faced impala (Aepyceros
melampus petersi) taken in Namibia, for
the purpose of enhancement of the
survival of the species.

Applicant: Dan L. Duncan, Houston, TX,

PRT-077051.

The applicant requests a permit to
import the sport-hunted trophy of one
male black-faced impala (Aepyceros
melampus petersi) taken in Namibia, for
the purpose of enhancement of the
survival of the species.

Applicant: Wildlife Conservation

Society, Bronx, NY, PRT-079034.
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The applicant requests a permit to re-
export biological samples from maned
wolf (Chrysocyon brachyurus) to Dr.
Beat Bigler, Bern, Switzerland, for the
purpose of diagnostic and scientific
research. This notification covers
activities to be conducted by the
applicant over a five-year period.
Applicant: James J. Homann, Sr.,

Omaha, NE, PRT-080210.

The applicant requests a permit to
import the sport-hunted trophy of one
male bontebok (Damaliscus pygargus
dorcas) culled from a captive herd
maintained under the management
program of the Republic of South Africa,
for the purpose of enhancement of the
survival of the species.

Applicant: Atlanta Zoo, Atlanta, GA,
PRT-080016.

The applicant requests a permit to
import frozen semen samples from one
male giant panda (Ailuropoda
melanoleuca) from the Chengdu
Research Base of Giant Panda Breeding,
China, for the purpose of artificial
insemination for scientific research and
propagation for the enhancement of the
survival of the species.

Applicant: Michelle L. Sauther,
University of Colorado, Boulder, CO,
PRT-040035.

The applicant requests an amendment
and renewal of their permit to import
biological samples from ring-tailed
lemur (Lemur catta) collected in the
wild in Madagascar, for the purpose of
scientific research. This notification
covers activities to be conducted by the
applicant over a five-year period.
Applicant: Cleveland Metroparks Zoo,

Cleveland, OH, PRT-080013.

The applicant requests a permit to
import two male and two female captive
born ocelots (Leopardus pardalis) from
several zoos in Brazil, as part of the
Brazilian Ocelot Consortium (BOC), for
the purpose of enhancement of the
survival of the species through captive
propagation and conservation
education.

Marine Mammals

The public is invited to comment on
the following application for a permit to
conduct certain activities with marine
mammals. The application was
submitted to satisfy requirements of the
Marine Mammal Protection Act of 1972,
as amended (16 U.S.C. 1361 et seq.),
and the regulations governing marine
mammals (50 CFR Part 18). Written
data, comments, or requests for copies
of the complete applications or requests
for a public hearing on these
applications should be submitted to the
Director (address above). Anyone

requesting a hearing should give
specific reasons why a hearing would be
appropriate. The holding of such a
hearing is at the discretion of the
Director.

Applicant: Ronald J. Bartels, Schriever,

LA, PRT-080350.

The applicant requests a permit to
import a polar bear (Ursus maritimus)
sport hunted from the Baffin Bay polar
bear population in Canada prior to
February 18, 1997, for personal use.

Dated: December 5, 2003.
Michael S. Moore,

Senior Permit Biologist, Branch of Permits,
Division of Management Authority.

FR Doc. 03-31212 Filed 12-17-03; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

Endangered and Threatened Species
Permit Applications

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of receipt of application.

SUMMARY: The following applicants have
applied for permits to conduct certain
activities with endangered species. This
notice is provided pursuant to section
10(c) of the Endangered Species Act of
1973, as amended (16 U.S.C. 1531, et
seq.).

DATES: Written data or comments
should be submitted to the Regional
Director, U.S. Fish and Wildlife Service,
Ecological Services, 1 Federal Drive,
Fort Snelling, Minnesota 55111—4056,
and must be received on or before
January 20, 2004.

FOR FURTHER INFORMATION CONTACT: MTr.
Peter Fasbender, (612) 713-5343.
SUPPLEMENTARY INFORMATION:

Permit Number TE 056081-1

Applicant: EnviroScience,
Incorporated, Stow, Ohio.

The applicant requests a permit to
take (collect) listed fish and mussel
species throughout the State of Georgia.
Activities are proposed to identify
populations of listed species and to
develop methods to minimize or avoid
project related impacts to those
populations. The scientific research is
aimed at enhancement of survival of
species in the wild.

Permit Number TE 023666-0

Applicant: Eric R. Britzke, Clemson
University, Clemson, South Carolina.

The applicant requests a permit to
take (collect) the northern flying squirrel

(Glaucomys sabrinus) throughout North
Carolina and Virginia. Activities are
proposed for the enhancement of
survival of the species in the wild.

Permit Number TE 079161-0

Applicant: Paula K. Kleintjes,
University of Wisconsin-Eau Claire, Eau
Claire, Wisconsin.

The applicant requests a permit to
take (harass) Karner blue butterfly
(Lycaeides melissa samuelis) in
Wisconsin. Activities are proposed for
the enhancement of survival of
(Lycaeides melissa samuelis) in
Wisconsin. Activities are proposed for
the enhancement of survival of the
species in the wild.

Permit Number TE 0791620

Applicant: Jeremy A. Williamson,
Polk County Land and Water Resources
Department, Balsam Lake, Wisconsin.

The applicant requests a permit to
take (collect) Higgins’ eye pearlymussel
(Lampsilis higginsi) and winged
mapleleaf (Quadrula fragosa) in
Wisconsin. Activities are proposed for
the enhancement of survival of the
species in the wild.

Permit Number TE 072500

Applicant: U.S. Army Corps of
Engineers, Engineer Research and
Development Center, Champaign,
Ilinois.

The applicant requests a permit to
take Topeka shiner (Notropis topeka) in
Nlinois. Activities are proposed for the
enhancement of survival of the species
in the wild.

Dated: December 3, 2003.
T.J. Miller,
Acting Assistant Regional Director, Ecological
Services, Region 3, Fort Snelling, Minnesota.
[FR Doc. 03—31184 Filed 12—17-03; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

Receipt of Applications for
Endangered Species Permits

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of receipt of applications
for permits.

SUMMARY: The public is invited to
comment on the following applications
to conduct certain activities with
endangered species. We provide this
notice pursuant to section 10(c) of the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).
DATES: We must receive written data or
comments on these applications at the
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address given below, by January 20,
2004.

ADDRESSES: Documents and other
information submitted with these
applications are available for review,
subject to the requirements of the
Privacy Act and Freedom of Information
Act, by any party who submits a written
request for a copy of such documents to
the following office within 30 days of
the date of publication of this notice:
U.S. Fish and Wildlife Service, 1875
Century Boulevard, Suite 200, Atlanta,
Georgia 30345 (Attn: Victoria Davis,
Permit Biologist).

FOR FURTHER INFORMATION CONTACT:

Victoria Davis, telephone 404/679-4176;
facsimile 404/679-7081.

SUPPLEMENTARY INFORMATION: The
public is invited to comment on the
following applications for permits to
conduct certain activities with
endangered species. If you wish to
comment, you may submit comments by
any one of the following methods. You
may mail comments to the Service’s
Regional Office (see ADDRESSES section)
or via electronic mail (e-mail) to
“victoria_davis@fws.gov”. Please submit
electronic comments as an ASCII file
avoiding the use of special characters
and any form of encryption. Please also
include your name and return address
in your e-mail message. If you do not
receive a confirmation from the Service
that we have received your e-mail
message, contact us directly at the
telephone number listed above (see FOR
FURTHER INFORMATION CONTACT section).
Finally, you may hand deliver
comments to the Service office listed
above (see ADDRESSES section).

Our practice is to make comments,
including names and home addresses of
respondents, available for public review
during regular business hours.
Individual respondents may request that
we withhold their home address from
the administrative record. We will
honor such requests to the extent
allowable by law. There may also be
other circumstances in which we would
withhold from the administrative record
a respondent’s identity, as allowable by
law. If you wish us to withhold your
name and address, you must state this
prominently at the beginning of your
comments. However, we will not
consider anonymous comments. We
will make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, available
for public inspection in their entirety.

Applicant: Claudia Frosch, Gulf
Shores, Alabama, TE080231-0.

The applicant requests authorization
to take (trap, handle, relocate, radio-tag,
PIT-tag, and release) the Alabama beach
mouse (Peromyscus polionotus
ammobates) and Perdido Key beach
mouse (Peromyscus polionotus
trissyllepsis) while conducting presence
and absence studies and population
monitoring. The proposed activities
would occur on Bon Secour National
Wildlife Refuge, Baldwin County,
Alabama; Johnson Beach of Gulf Island
National Seashore, Escambia County,
Florida; Perdido Key State Recreation
Area, Escambia County, Florida; and
Alabama Point, Baldwin County,
Alabama.

Applicant: Jereme N. Phillips, Gulf
Shores, Alabama, TE080229-0.

The applicant requests authorization
to take (trap, mark, recapture, and
release) the Alabama beach mouse
(Peromyscus polionotus ammobates)
while conducting presence and absence
studies. The proposed activities would
occur on Bon Secour National Wildlife
Refuge, Baldwin County, Alabama.

Dated: December 3, 2003.

Jackie Parrish,

Acting Regional Director.

[FR Doc. 03-31185 Filed 12-17-03; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

Endangered and Threatened Wildlife
and Plants; 90-Day Finding for a
Petition to Delist the Preble’s Meadow
Jumping Mouse in Colorado and
Wyoming

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of 90-day petition
finding.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) announces a 90-day
finding for a petition to delist the
Preble’s meadow jumping mouse (Zapus
hudsonius preblei) under the
Endangered Species Act of 1973, as
amended. We find that the petition and
additional information in our files did
not present substantial scientific or
commercial information indicating that
delisting may be warranted. We will not
be initiating a further status review in
response to this petition. We ask the
public to submit to us any new
information that becomes available
concerning the status of or threats to
this species. This information will help
us monitor and encourage the
conservation of this species.

DATES: The finding announced in this
document was made on December 11,
2003. You may submit new information
concerning this species for our
consideration at any time.

ADDRESSES: Questions or information
concerning this petition should be sent
to the Field Supervisor, U.S. Fish and
Wildlife Service, Ecological Services,
755 Parfet, Lakewood, Colorado 80215.
The separate petition finding,
supporting data, and comments are
available for public review, by
appointment, during normal business
hours at the above address.

FOR FURTHER INFORMATION CONTACT: Ms.
Susan Linner at 303-275-2370 (see
ADDRESSES section).

SUPPLEMENTARY INFORMATION:

Background

Section 4(b)(3)(A) of the Endangered
Species Act (Act) of 1973, as amended
(16 U.S.C. 1531 et seq.), requires that the
Service make a finding on whether a
petition to list, delist, or reclassify a
species presents substantial scientific or
commercial information to demonstrate
that the petitioned action may be
warranted. This finding is to be based
on all information readily available to
the Service at the time the finding is
made. To the maximum extent
practicable, the finding shall be made
within 90 days following receipt of the
petition and promptly published in the
Federal Register. Following a positive
finding, section 4(b)(3)(B) of the Act
requires the Service to promptly
commence a status review of the
species.

The Preble’s meadow jumping mouse
is a small rodent in the family
Zapodidae and is 1 of 12 recognized
subspecies of the species Zapus
hudsonius, the meadow jumping mouse.
Preble’s is native only to the Rocky
Mountains-Great Plains interface of
eastern Colorado and southeastern
Wyoming. This shy, largely nocturnal
mouse is 8 to 9 inches long (its tail
accounts for 60 percent of its length)
with hind feet adapted for jumping. It
occurs in foothills riparian habitat from
southeastern Wyoming to south central
Colorado. Preble’s meadow jumping
mice regularly use upland grasslands
adjacent to riparian habitat, and they
may be dependent upon some amount
of open water. The species hibernates
near riparian zones from mid-October to
early May. Loss of riparian habitats and
other factors associated with
urbanization appear to be the major
threat to the species.

On August 16, 1994, the Service
received a petition from the Biodiversity
Legal Foundation to list the Preble’s
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meadow jumping mouse. On March 15,
1995, the Service published a notice of
the 90-day finding that the petition
presented substantial information
indicating that listing the Preble’s may
be warranted, and requested comments
and biological data on the status of the
mouse (60 FR 13950). On March 25,
1997, the Service issued a 12-month
finding on the petition action along with
a proposed rule to list Preble’s as an
endangered species and announced a
90-day public comment period (62 FR
14093), with subsequent reopenings of
the comment period to gather additional
information (62 FR 24387, 62 FR 67041).
The Service added the Preble’s meadow
jumping mouse to the List of
Endangered and Threatened Wildlife in
50 CFR 17.11 as a threatened species on
May 13, 1998 (63 FR 26517).

On July 27, 1999, the Service received
a petition to delist the Preble’s, dated
July 20, 1999. The Service subsequently
received two other petitions to delist the
Preble’s—one dated July 26, 1999, and
one dated August 27, 2000. These
petitions are being treated as second
petitions for the requested delisting
action, and both have been considered
in this 90-day finding.

Review of the Petition

In requesting that the Service delist
the Preble’s, the first petitioner stated
that the information available to the
Service did not justify a listing and
asked the Service to ‘“‘set aside” the Act
relative to the Preble’s to allow time to
gather more information. The third
petitioner stated that, because the
information available on the Preble’s is
limited, the Service’s listing of the
subspecies was “precipitate and
uninformed.” The Service is mandated
to use the best scientific information
available at the time we make a decision
to list a species (50 CFR 424.11(b)).
Once petitioned to list a species, we are
under statutory obligations as stated in
the Act to complete the petition process.
We did extend or reopen the comment
period twice and held three public
hearings to seek factual reports or
information that might contribute to the
development of the final rule (63 FR
26517).

The first petitioner stated that
additional information was available on
trapping conducted by private
landowners, the Forest Service, and the
State Department of Transportation that
the Service did not consider in its 1998
listing and that the Service should set
aside the listing to evaluate this new
information. The third petitioner stated
that the information coming to light in
1999 indicated a plenitude of this
subspecies. Trapping conducted by

private landowners, the Forest Service,
and the Wyoming Department of
Transportation in a number of potential
habitat sites in the North Platte drainage
occurred after the species was listed as
threatened in 1998. Although the
Service did not have this trapping
information available for consideration
during preparation of the 1998 listing
rule, we did consider in the listing rule
that the Preble’s likely occurred in these
areas because the species historically
had been collected there and these areas
have suitable habitat for the Preble’s.
Therefore, the Service took into
consideration the likely presence of the
Preble’s in these surveyed locations in
the 1998 listing rule.

The second petitioner stated that the
reason for the delisting request was the
inability to identify the mouse. We
interpret this concern, that is the
difficulty in differentiating Preble’s from
the western jumping mouse in the field,
as either a concern that (1) the listing is
invalid or (2) the taxonomic entity is not
valid. The range of the western jumping
mouse (Zapus princeps) in Wyoming
and Colorado overlaps that of Preble’s
(Hall 1981), and the two species are
similar in their appearance. Despite
difficulties in field identification, the
Preble’s can be differentiated from the
western jumping mouse. Compared to
the western jumping mouse, the Preble’s
is generally smaller and has a more
distinctly bicolored tail and a less
obvious dorsal (back) stripe. A better
technique for identification of the
Preble’s requires skulls of specimens
housed in natural history museums,
where dental characteristics (such as the
presence or absence of a tooth fold on
the first lower molar (Klingener 1963,
Hafner 1993) or the shape of a tooth
cusp) can be seen and used in
combination with distribution and
elevation. These techniques have been
useful scientific tools for almost half a
century. A third and more recent
technique to identify Preble’s uses a
combination of skull measurements in
addition to the tooth fold (which may
not always be reliable by itself due to
tooth wear) (Conner and Shenk in
press). These techniques accurately
identify most of the Preble’s specimens.
A fourth technique is genetic analysis.
Future DNA studies, including a current
study being conducted at the Denver
Museum of Nature and Science, will go
a long way towards resolving some of
the few remaining identification
inconsistencies.

In addition, ease of field identification
is not a threat to be evaluated when
making a listing determination. The Act
requires that the Service evaluate five
factors in determining whether to list a

taxon as endangered or threatened.
Under section 4(a)(1) of the Act, we
must determine whether a species
should be listed as threatened or
endangered due to one or more of the
following five factors—(1) present or
threatened destruction, modification, or
curtailment of habitat or range; (2)
overutilization for commercial,
recreational, scientific, or educational
purposes; (3) disease or predation; (4)
the inadequacy of existing regulatory
mechanisms; and (5) other natural or
manmade factors affecting the species’
continued existence. Our determination
is statutorily limited to an evaluation of
these five factors.

In response to whether the taxonomic
entity is valid, the Code of Federal
Regulations (50 CFR 424.11) states that
in listing entities as endangered or
threatened under the Act, the Service
will rely on standard scientifically
accepted taxonomy. The Preble’s
meadow jumping mouse (Zapus
hudsonius preblei) is a valid,
scientifically accepted subspecies of
meadow jumping mice (Zapus
hudsonius) (Krutzch 1954; Clark and
Stromberg 1987; Fitzgerald ef al. 1994).

The third petitioner disagreed with
the use of information available on
Zapus hudsonius and the application of
this information to Zapus hudsonius
preblei. When information specific to a
subspecies is lacking, information on
the parent species may be the best
information available for the Service to
use. We must base our determination on
the best available scientific information.
Many characteristics of the species Z.
hudonius would generally be applicable
to all its subspecies, including Z. h.
preblei.

The third petitioner stated that the
original petition to list the Preble’s
should not have been given credence
because it lacked sufficient information
on the Preble’s. Under the Code of
Federal Regulations (50 CFR 424.13 and
424.14), the Service is required to
seriously consider all petitions and
utilize all available information, not just
the petitioner’s, when making its
determination. In the 1998 listing rule,
we relied on a host of scientific
information available on the species
concerning the threats it faced and did
not make our determination based
solely on the information provided in
the original petition.

The third petitioner stated that the
1998 listing is inappropriate because of
errors in the subspecies’ geographical
distribution. The third petitioner stated
that the Service did not accept the
identification of an individual Preble’s
reportedly found in Las Animas County,
Colorado, because it would have raised
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questions regarding the subspecies’
presence in Huerfano, Costilla, and
Pueblo Counties of Colorado. As stated
in the 1998 listing rule, the Service did
not accept this identification because
further morphological analysis
determined this individual to be a
different species of mouse, the western
jumping mouse, not the Preble’s.

The third petitioner stated that
favorable habitat may occur in other
Colorado counties (Gilpin, Clear Creek,
Fremont, Teller, Huerfano, and Costilla)
that have not been surveyed. Since
receipt of the third petitioner’s petition,
surveys have been undertaken in
Fremont and Teller Counties. Gilpin,
Clear Creek, and Teller are high-
elevation counties west of known
Preble’s distribution with almost no
favorable habitat. The only favorable
habitat would occur where these
counties meet lower elevation
neighboring counties. The lower
elevation habitat within the South Platte
River drainage in northern Teller
County may be occupied by the Preble’s
near the Jefferson County line. Surveys
identified one Preble’s mouse at
approximately the county line but none
upstream within Teller County. The
habitat in Teller County is very limited
in extent because the elevation rapidly
becomes too high upstream from Teller
County’s border with Jefferson County.
Similarly, elevations in Gilpin and Clear
Creek Counties are generally too high to
support the Preble’s. At the eastern edge
of both counties, mountain drainages
exit into Jefferson County to lower
elevation streams characteristic of the
subspecies’ range. Surveys of lower
elevation streams in Gilpin and Clear
Creek Counties suggest that habitat is
marginal, at best, for the Preble’s. Any
additional habitat in these counties
would not significantly increase the size
of the Preble’s geographical distribution
and, therefore, would not alter the threat
analysis in the 1998 listing rule.

Fremont, Costilla, and Huerfano
Counties are not likely to support
Preble’s. Surveys of possibly suitable
habitats in Fremont County have failed
to document the Preble’s (Christina
Werner, Colorado Natural Heritage
Program, in litt. 2003). While a portion
of Huerfano County is within the
Arkansas River drainage (where Preble’s
has been documented in the
northernmost part), Huerfano County is
even further south of known Preble’s
range and is even less likely to have
suitable habitat for the Preble’s. Costilla
County is in the Rio Grande drainage. It
lies far from known Preble’s range,
south and west of the Arkansas River
drainage and separated by a mountain
range.

The third petitioner stated the use of
Sherman live traps as a reason why the
subspecies’ geographical distribution
cannot be fixed entirely. The
geographical distribution of the
subspecies was determined based on
small mammal surveys conducted in
Colorado and Wyoming over the past
100 years primarily using snaptraps, not
Sherman live traps. Therefore, surveys
using Sherman live traps were not the
primary information used to determine
the species’ geographical distribution.
The use of Sherman live traps in
surveying for Preble’s became standard
methodology in the early 1990s, and
information from these surveys has
refined but not significantly altered the
subspecies geographical distribution.

Additionally, the third petitioner
stated that the Service did not
accurately identify the Preble’s
geographical range because of what the
petitioner stated were errors in several
citations (Whitaker 1972; Compton and
Hugie 1993; Harrington et. al. 1995, and
Meaney and Clippenger 1996). In
defining the geographical distribution,
the Service used all scientific
information available; it did not rely
only upon the citations mentioned by
the third petitioner but used other
citations as well to give a full picture of
the species’ range.

The third petitioner cites Shenk
(1998) as saying that there is insufficient
information on Preble’s range and
ecology. While Shenk cites gaps in
knowledge on the Preble’s, Shenk’s
intent was to identify information
needed to support a conservation
strategy for the Preble’s and was not
related to the species’ listing.

The third petitioner stated that
population declines have not been
documented. The Preble’s has been
extirpated from some historically
occupied areas. Surveys have identified
various locations where the subspecies
was historically present but is now
absent (Ryon 1996). Since at least 1991,
the Preble’s has not been found in
Denver, Adams, or Arapahoe Counties
in Colorado. Its absence in these
counties is likely due to urban
development, which has altered,
reduced, or eliminated riparian habitat
(Compton and Hugie 1993; Ryon 1996).

The third petitioner referred to
statements made by unidentified parties
about lack of historical information and
about additional animals being found.
We have addressed the issue of
insufficient information in previous
paragraphs. We address the issue of
additional surveys and documentation
of additional populations in response to
additional statements by the third
petitioner below.

Based on information that (1) the
Service has identified numerous known
or potential population areas, and (2)
there are large numbers of unsurveyed
sites, the third petitioner concludes that
the Preble’s is abundant and has never
been threatened.

The Service did identify areas of
known or potential Preble’s populations
to assist local governments and other
entities in planning activities (63 FR
66777, December 3, 1998). The sites
identified as “potential” Preble’s
population areas had not been surveyed;
the presence of Preble’s in these
locations was considered possible, but
had not been verified. This list was a
preliminary estimate of potential
habitat; some of these potential sites
have since been found not to have
suitable habitat and/or not to support
Preble’s populations. The potential
habitats since found to support Preble’s
continue to be subject to the threats
listed in the 1998 listing rule.

The third petitioner asserts that the
numbers of known and potential
Preble’s habitat indicate its abundance.
The list of known or potential
populations identifies fragments of the
original Preble’s habitat. The number of
fragments may appear high but
represent only a small portion of the
original whole. The number of separate
sites reflects the amount of
fragmentation that has occurred within
historic habitat and is an indication of
the previous and continuing threats to
Preble’s habitat described in the 1998
listing rule.

Additional surveys have been
undertaken since the 1998 listing rule in
some locations throughout the
subspecies’ range where habitat was
believed suitable and where the species
was presumed to occur but had not been
documented. Some of these surveys
verified Preble’s presence at the survey
locations; others did not. While new
populations have been documented and
additional animals have been found, the
threat analysis in the 1998 listing rule
identified significant threats to the
subspecies and its habitat throughout
most of its range in both known and
potentially occupied areas. The newly
documented populations remain subject
to the threats analyzed in the 1998
listing rule.

The third petitioner stated that there
is no rational definition of habitat.
Typical habitat for the Preble’s
comprises well-developed plains
riparian vegetation with adjacent
undisturbed grassland communities and
a nearby water source. Well-developed
plains riparian vegetation typically
includes a dense combination of grasses,
forbs, and shrubs; a taller shrub and tree
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canopy may be present (Bakeman 1997).
When present, the shrub canopy is often
Salix spp. (willow), although shrub
species including Symphoricarpus spp.
(snowberry), Prunus virginiana
(chokecherry), Crataegus spp.
(hawthorn), Quercus gambelli (Gambel’s
oak), Alnus incana (alder), Betula
fontinalis (river birch), Rhus trilobata
(skunkbrush), Prunus americana (wild
plum), Amorpha fruticosa (lead plant),
Cornus sericea (dogwood), and others
also may occur (Bakeman 1997; Shenk
and Eussen 1998).

Additional research on the species’
habitat has supported and refined the
definition of habitat used in the 1998
listing rule. This recent information
indicates that, although Preble’s have
rarely been trapped in uplands adjacent
to riparian areas (Dharman 2001),
detailed studies of the Preble’s
movement patterns using radio-
telemetry found Preble’s feeding and
resting in adjacent uplands and
traveling considerable distances along
streams, as far as 1.6 km (1.0 mi) in one
evening (Shenk and Sivert 1999a; Shenk
and Sivert 1999b; Ryon 1999; Schorr
2001). These studies suggest that the
Preble’s uses uplands at least as far out
as 100 m (330 ft) beyond the 100-year
floodplain (Ryon 1999; Tanya Shenk,
Colorado Division of Wildlife, in litt.
2002).

The third petitioner also raised
several issues specifically dealing with
stated increased costs or private
property takings or life, health, and
safety issues, including disease carried
by deer mice. The Code of Federal
Regulations (50 CFR 424.11(b)) states
that the Service must make
determinations based on the basis of the
best available scientific and commercial
information regarding a species’ status,
without reference to possible economic
or other impacts of such determination.

New Information Available in the
Service’s Files

In addition to considering information
provided by the petitioners, if any, the
Service also must consider the
information readily available at the time
of this finding. Additional information
on the Preble’s has become available
since the species was listed in 1998 and
since the petitions were received. As
cited earlier, numerous surveys have
been undertaken throughout the species’
range in suitable habitat areas where the
species was presumed to occur but had
not been documented. Some of these
surveys provided verification of Preble’s
presence at the survey locations; others
did not. The survey results indicate that
the species may persist at or may have
been extirpated from individual survey

locations. Research has been conducted,
such as radio-telemetry studies on
habitat use and movements by Preble’s
that has added to current knowledge
about the species’ biology. There is new
information verifying differences in
morphological characteristics between
Zapus hudsonius preblei and related
taxa (Connor and Shenk, in press).

Information is available on the
presence of and possible increases in
threats to Preble’s and its habitat
throughout a large portion of the
species’ range, as evidenced by—(1)
section 7 consultations conducted to
address adverse effects to the Preble’s
from Federal actions and (2)
applications by private parties for
permits to take Preble’s. The Service is
in the process of preparing a recovery
plan for the Preble’s and is involved in
section 7 consultations on Federal
activities as well as assisting with the
development of Habitat Conservation
Plans addressing many private
activities. Through these efforts, we are
continually reviewing and considering
all newly available information
regarding the species’ abundance and
the threats it faces.

Finding

The Service has reviewed the
petitions, the material submitted with
the petitions and subsequent to the
petitions, and additional information in
the Service’s files. On the basis of the
best scientific and commercial data
available, the Service finds that the
petitions and information in the
Service’s files do not present substantial
information that delisting the Preble’s
meadow jumping mouse in Colorado
and Wyoming may be warranted.

References Cited

A complete list of all references cited
in this finding is available, upon
request, from the Lakewood, Colorado
Fish and Wildlife Office (see ADDRESSES
section).

Authority

The authority for this action is section
4 of the Endangered Species Act of 1973
(16 U.S.C. 1531 et seq.).

Dated: December 11, 2003.
Steve Williams,
Director, Fish and Wildlife Service.
[FR Doc. 03-31255 Filed 12-17-03; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

Draft Recovery Plan for Deinandra
conjugens (Otay Tarplant)

AGENCY: U.S. Fish and Wildlife Service,
Interior.

ACTION: Notice of document availability
for review and comment.

SUMMARY: The U.S. Fish and Wildlife
Service (“we”), announces the
availability of the Draft Recovery Plan
for Deinandra conjugens (Otay Tarplant)
for public review. This draft recovery
plan includes specific criteria and
measures to be taken in order to
effectively recover the species to the
point where delisting is warranted. We
solicit review and comment from the
public and local, State, and Federal
agencies on this draft recovery plan.

DATES: Comments on the draft recovery
plan must be received on or before
March 2, 2004 to receive our
consideration.

ADDRESSES: Hard copies of the draft
recovery plan will be available in 2 to

4 weeks. An electronic copy of this draft
plan is now available at http://
www.pacific.fws.gov/ecoservices/
endangered/recovery/default. Written
request for copies of the draft recovery
plan and submission of written
comments regarding the plan should be
addressed to the Field Supervisor, U.S.
Fish and Wildlife Service, Carlsbad Fish
and Wildlife Office, 6010 Hidden Valley
Road, Carlsbad, California 92009.
Supporting documents are available for
inspection, by appointment, during
normal business hours at the above
address.

FOR FURTHER INFORMATION CONTACT:
Kelly Goocher, Fish and Wildlife
Biologist, at the above Carlsbad address
(telephone: 760—431-9440).

SUPPLEMENTARY INFORMATION:
Background

Recovery of endangered or threatened
animals and plants is a primary goal of
our endangered species program and the
Endangered Species Act (Act) (16 U.S.C.
1531 et seq.). Recovery means
improvement of the status of listed
species to the point at which listing is
no longer appropriate under the criteria
set out in section 4(a)(1) of the Act.
Recovery plans describe actions
considered necessary for the
conservation of the species, establish
criteria for downlisting or delisting
listed species, and estimate time and
cost for implementing the measures
needed for recovery.
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The Act requires the development of
recovery plans for listed species unless
such a plan would not promote the
conservation of a particular species.
Section 4(f) of the Act requires that
public notice and an opportunity for
public review and comment be provided
during recovery plan development. We
will consider all information presented
during the public comment period prior
to approval of each new or revised
recovery plan. Substantive technical
comments may result in changes to the
recovery plan. Substantive comments
regarding recovery plan implementation
may not necessarily result in changes to
the recovery plan, but will be forwarded
to appropriate Federal or other entities
so that they can take these comments
into account during the course of
implementing recovery actions.
Individual responses to comments will
not be provided.

Deinandra conjugens is an annual
plant in the family Asteraceae. It was
federally listed as a threatened species
on October 13, 1998 (63 FR 54938). The
species occurs in southwest San Diego
County, California, and in northern Baja
California, Mexico. It occurs
predominantly on clay soils, subsoils, or
lenses (isolated areas of clay soil),
which typically support grasslands, but
may support some woody vegetation.

Agriculture and urban development,
invasion of nonnative species, and
habitat fragmentation and degradation
have resulted in the loss of suitable
habitat across the species’ range. The
species’ self-incompatible breeding
system (an individual plant cannot
pollinate itself, so successful
reproduction requires pollination
between genetically unrelated plants),
its annual habit, and the extensive
fragmentation of remaining populations
potentially create additional threats
from random population fluctuations,
reduced populations of pollinators, a
subsequent reduction in cross
pollination and gene flow between
populations, and a decline in genetic
variation. Maintenance of the genetic
variability within the species, through
cross-pollination, may be critical to
long-term survival.

Within San Diego County, the species
occurs entirely within the Multiple
Species Conservation Planning (MSCP)
area, primarily within three associated
subarea plans: the City of San Diego
Subarea Plan, the County of San Diego
Subarea Plan, and the City of Chula
Vista Subarea Plan. These subarea plans
provide for the conservation of
Deinandra conjugens and many other
listed and non-listed species by
developing a reserve system with a
monitoring and management

framework, and protecting key
populations. Additional measures
outlined in the draft recovery plan will
enhance the species’ ability to achieve
recovery.

This draft recovery plan recognizes
efforts by the local jurisdictions to
conserve Deinandra conjugens under
the MSCP, and includes additional
conservation measures designed to
ensure D. conjugens will continue to
exist, distributed throughout its extant
and historic range. Recovery is
dependent upon the conservation of
sufficient habitat to sustain populations
of D. conjugens, as well as populations
of its primary pollinators; maintaining
genetic variability within the species;
and connect conserved populations to
ensure gene flow (through cross
pollination).

The ultimate goal of this recovery
plan is to delist Deinandra conjugens
through implementation of a variety of
recovery actions including: (1)
stabilizing and protecting habitat
supporting known populations within
the conserved areas under the MSCP; (2)
surveying for new populations; (3)
assessing status of known populations;
(4) adaptively managing and monitoring
conserved areas; (5) identifying research
needs and conducting studies on
biology and ecology of the species; and
(6) developing and implementing a
community outreach plan.

Public Comments Solicited

We solicit written comments on the
draft recovery plan described. All
comments received by the date specified
above will be considered in developing
a final recovery plan.

Authority

The authority for this action is section
4(f) of the Endangered Species Act, 16
U.S.C. 1533(f).

Dated: November 28, 2003.
D. Kenneth McDermond,
Acting Manager, California/Nevada
Operations Office, Region 1, Fish and Wildlife
Service.
[FR Doc. 03—-31164 Filed 12—17-03; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

Draft Revised Recovery Plan for the
‘Alala (Corvus hawaiiensis)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of document availability
for review and comment.

SUMMARY: The U.S. Fish and Wildlife
Service (“we””) announces the
availability of a draft revised recovery
plan for the ‘Alala, or Hawaiian Crow
(Corvus hawaiiensis) for public review.
This endemic Hawaiian bird, a member
of the family Corvidae, is now believed
to be extinct in the wild and survives
only in captivity. The ‘Alala was listed
as an endangered species in 1967 (32 FR
4001). The original recovery plan for the
‘Alala was published in 1982.

DATES: Comments on the draft revised
recovery plan must be received on or
before February 17, 2004 to receive our
consideration.

ADDRESSES: Copies of the draft revised
recovery plan are available for
inspection, by appointment, during
normal business hours at the following
locations: U.S. Fish and Wildlife
Service, Pacific Islands Fish and
Wildlife Office, 300 Ala Moana
Boulevard, Room 3-122, Honolulu,
Hawaii 96850 (telephone 808-792—
9400) and Hawaii State Library, 478 S.
King Street, Honolulu, Hawaii 96813.
Requests for copies of the draft revised
recovery plan and written comments
and materials regarding this plan should
be addressed to the Field Supervisor,
Ecological Services, at the above
Honolulu address. An electronic copy of
the draft revised recovery plan is also
available at: http://endangered.fws.gov/
recovery/index.html#plans.

FOR FURTHER INFORMATION CONTACT: ]ay
Nelson, Fish and Wildlife Biologist, at
the above Honolulu address.
SUPPLEMENTARY INFORMATION:

Background

Recovery of endangered or threatened
animals and plants is a primary goal of
our endangered species program and the
Endangered Species Act (Act) (16 U.S.C.
1531 et seq.). Recovery means
improvement of the status of listed
species to the point at which listing is
no longer appropriate under the criteria
set out in section 4(a)(1) of the Act.
Recovery plans describe actions
considered necessary for the
conservation of the species, establish
criteria for downlisting or delisting
listed species, and estimate time and
cost for implementing the measures
needed for recovery.

The Act requires the development of
recovery plans for listed species unless
such a plan would not promote the
conservation of a particular species.
Section 4(f) of the Act requires that
public notice and an opportunity for
public review and comment be provided
during recovery plan development. We
will consider all information presented
during the public comment period prior
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to approval of each new or revised
recovery plan. Comments may result in
changes to the plan. Comments
regarding recovery plan implementation
will be forwarded to appropriate Federal
or other entities so that they can take
these comments into account during the
course of implementing recovery
actions. Individual responses to
comments will not be provided.

The Hawaiian Crow, or ‘Alala, is an
omnivorous, forest-dwelling bird
endemic to dry and mesic forests on the
island of Hawaii. Although ‘Alala were
still abundant in the 1890’s, their
numbers decreased sharply throughout
the twentieth century despite legal
protection conferred by the Territory of
Hawaii in 1931, the Act in 1973, and the
State of Hawaii Endangered Species Act
in 1982. Progressive range reduction
and population fragmentation have
characterized the decline. By 1987, the
wild ‘Alala population was reduced to
a single bird in north Kona, and an
unknown number in central Kona, on
the west slope of Mauna Loa volcano,
Hawaii. The last reproduction of birds
in the wild was in 1996, and the wild
population declined from 12 birds in
1992 to 2 birds (possibly 3) in 2002, and
apparent extinction in the wild in 2003.

Today, the ‘Alala is believed to
survive only in captivity. Small
population size and inbreeding are the
primary threats to the species at present,
fertility and hatching success in
captivity are currently low, and the
incidence of congenital abnormalities is
increasing.

Many factors contributed to the
decline of ‘Alala in the wild.
Destruction of most of the lowland
forests restricted the bird’s ability to
follow seasonal fruiting up and down
the mountains. The upland forests have
been thinned and fragmented, and many
fruiting plants lost, due to logging,
ranching, and the effects of grazing by
feral pigs, cattle, and sheep. Mongooses,
cats, and rats prey on ‘Alala eggs and
fledglings. Diseases carried by
introduced mosquitoes may have cause
the mortality of many ‘Alala, as they did
other forest birds. The role of ‘Io in this
decline, however, is unknown, despite
their known effect on released birds.
However, ‘To densities are higher, and
vulnerability of ‘Alala may be greater, in
areas where ungulate grazing has
reduced understory cover.

The overall objective of this plan is to
provide a framework for the recovery of
the ‘Alala so that its protection under
the Act is no longer necessary. Recovery
is contingent upon protecting and
managing suitable habitat for
reintroduction of ‘Alala. Recovery
actions include measures to protect

habitat where the taxa occurred and
habitat where the species is not known
to have occurred but which may be
suitable, restoration of degraded habitat,
removal of feral ungulates from habitat
areas, predator control, captive
propagation and reintroduction,
development of strategies to reduce
mortality of reintroduced ‘Alala by ‘Io
predation, and the development of
means to address threats of avian
disease. Key to recovery will be
propagation of ‘Alala in captivity;
removal of feral ungulates that degrade
forest habitat, spread introduced
nonnative plant species, and create
breeding sites for disease-carrying
mosquitoes; control of introduced
rodents; removal of feral cats that carry
toxoplasmosis; and control of invasive
plant species. Habitat management and
restoration will increase foods available
to released ‘Alala and provide better
cover for escape in areas with ‘To.

Significant features of the ‘Alala’s life
history, behavior, ecological
interactions, and habitat needs remain
unknown. These unknowns, combined
with the pressing need to successfully
maintain and augment the last
remaining population of the species in
captivity, led us to develop a draft
revised recovery plan that focuses
primarily on actions to conserve the
‘Alala in the short-term while working
within the framework of a broader long-
term recovery strategy. This draft
revised recovery plan is therefore
presented in three sections: (1) An
Introduction and Overview provides
information on the biology of the
species; (2) a Strategic Plan outlines the
overall long-term goals and broad
strategies which we anticipate shall
remain effective throughout the
recovery process for this species; and (3)
a 5-year Implementation Plan which
sets short-term goals for recovery efforts
and research essential to conservation of
the species. It is anticipated that new
Implementation Plans will be prepared
and published as addenda to the revised
recovery plan every 3 to 5 years as we
gain further knowledge of the ‘Alala and
are better able to determine the
parameters and techniques for the
effective recovery of this species in the
wild.

Public Comments Solicited

We solicit written comments on the
draft revised recovery plan described.
All comments received by the date
specified above will be considered in
developing a final revised recovery
plan.

Authority

The authority for this action is section
4(f) of the Endangered Species Act, 16
U.S.C. 1533 (f).

Dated: October 16, 2003.
David J. Wesley,

Regional Director, Region 1, U.S. Fish and
Wildlife Service.

[FR Doc. 03—-31166 Filed 12—17-03; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

Draft Recovery Plan for the
Blackburn’s Sphinx Moth (Manduca
blackburni)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of document availability
for review and comment.

SUMMARY: The U.S. Fish and Wildlife
Service (“we”’) announces the
availability of the Draft Recovery Plan
for the Blackburn’s Sphinx Moth
(Manduca blackburni) (sphinx moth) for
public review and comment. This insect
taxon is listed as endangered (45 FR
4770; February 1, 2000), and is endemic
to the main Hawaiian Islands. We solicit
review and comment from local, State,
and Federal agencies, and the public on
this draft recovery plan.

DATES: Comments on this draft recovery
plan must be received on or before
February 17, 2004 to receive our
consideration.

ADDRESSES: Copies of the draft recovery
plan are available for inspection, by
appointment, during normal business
hours at the following locations: U.S.
Fish and Wildlife Service, Pacific
Islands Fish and Wildlife Office, 300
Ala Moana Boulevard, Room 3-122, Box
50088, Honolulu, Hawaii 96850 (phone:
808-541-3441) and the Hawaii State
Library 478 S. King Street, Honolulu,
Hawaii 96813. Requests for copies of the
draft plan and written comments and
materials regarding this plan should be
addressed to the Field Supervisor,
Ecological Services, at the above
Honolulu address.

FOR FURTHER INFORMATION CONTACT: The
Field Supervisor at the above Honolulu
address.

SUPPLEMENTARY INFORMATION:

Background

Recovery of endangered or threatened
animals and plants is a primary goal of
our endangered species program and the
Endangered Species Act (Act) (16 U.S.C.
1531 et seq. Recovery means
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improvement of the status of listed
species to the point at which listing is
no longer necessary under the criteria
set out in section 4(a)(1) of the Act.
Recovery plans describe actions
considered necessary for the
conservation and survival of the species,
establish criteria for downlisting or
delisting listed species, and estimate
time and cost for implementing the
measures needed for recovery.

The Act requires the development of
recovery plans for listed species unless
such a plan would not promote the
conservation of a particular species.
Section 4(f) of the Act requires that
public notice, and an opportunity for
public review and comment, be
provided during recovery plan
development. We will consider all
information presented during a public
comment period prior to approval of
each new or revised recovery plan. We,
along with other Federal agencies, will
also take these comments into account
in the course of implementing approved
recovery plans. Individual responses to
comments will not be provided.

The sphinx moth was federally listed
as endangered on February 1, 2000 (65
FR 4770). This insect taxon is currently
known to occur on three of the seven
Hawaiian Islands where it historically
occurred, including Hawaii, Maui, and
Kahoolawe. Although some habitat is
under public ownership and zoned for
conservation purposes, no known
sphinx moth habitat complexes are
entirely protected, and the species faces
threats throughout its range.

The sphinx moth is currently found in
association with topographically diverse
landscapes that contain low to moderate
levels of nonnative vegetation.
Vegetation types that support the sphinx
moth include dry to mesic shrub land
and forest from sea level to mid-
elevations. Soil and climatic conditions,
as well as physical factors, affect the
suitability of habitat within the species’
range. The primary threats to the sphinx
moth include urban and agricultural
development; invasion by non-native
plant species; habitat fragmentation and
degradation; increased wildfire
frequency; impacts from ungulates;
other human-caused disturbances that
have resulted in substantial losses of
habitat throughout the species’ historic
range; parasitoids and insect predators;
and vandalism (collection). Needed
conservation activities include
protection, management, and restoration
of suitable and restorable habitat; out-
planting of native Nothocestrum spp.
host plants; and a sphinx moth captive
breeding program that would augment
or expand the existing population
within its historic range. This draft

recovery plan identifies 3 recovery
units, comprising 13 management units,
which are geographic areas recently
documented to contain sphinx moth
populations and/or sphinx moth host
plant populations, and shall be the
focus of recovery actions or tasks. The
three recovery units and their
component management units contain
habitat considered necessary for the
long-term conservation of the sphinx
moth (e.g., networks of suitable habitat
patches and connecting lands).

The recovery actions described in this
draft recovery plan include: (1) Protect
habitat and control threats to the moth
and its habitat; (2) expand existing wild
Nothocestrum spp. host plant
populations; (3) conduct additional
research essential to recovery of the
sphinx moth; (4) develop and
implement a detailed monitoring plan
for the sphinx moth; (5) reestablish wild
sphinx moth populations within its
historic range; (6) develop and provide
information for the public on the sphinx
moth; and (7) validate recovery
objectives.

The recovery objective of this draft
recovery plan is to ensure the species’
long-term survival and conservation and
to conduct research necessary to refine
recovery criteria so that the sphinx moth
can be reclassified to threatened and
eventually delisted.

Public Comments Solicited

We solicit written comments on the
draft recovery plan described. All
comments received by the date specified
above will be considered in developing
a final sphinx moth recovery plan.

Authority

The authority for this action is section
4(f) of the Endangered Species Act, 16
U.S.C. 1533(f).

Dated: October 14, 2003.
David J. Wesley,

Acting Regional Director, Region 1, Fish and
Wildlife Service.

[FR Doc. 03-31189 Filed 12—17-03; 8:45 am)]
BILLING CODE 4310-55-U

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

Aquatic Nuisance Species Task Force
Mississippi River Basin Panel Meeting

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of meeting.

SUMMARY: This notice announces a
meeting of the Aquatic Nuisance
Species (ANS) Task Force Mississippi

River Basin Regional Panel. The meeting
topics are identified in the
SUPPLEMENTARY INFORMATION.

DATES: The Mississippi River Basin
Regional Panel will meet from 8 a.m. to
5 p.m. on Thursday, January 8, 2004,
and 8 a.m. to 4 p.m. on Friday, January
9, 2004. Minutes of the meeting will be
available for public inspection during
regular business hours, Monday through
Friday.

ADDRESSES: The Mississippi River Basin
Regional Panel meeting will be held at
the Radisson Hotel—New Orleans, 1500
Canal Street, New Orleans, LA 70112.
Phone 504-522-4500. Minutes of the
meeting will be maintained in the office
of Chief, Division of Environmental
Quality, U.S. Fish and Wildlife Service,
Suite 322, 4401 North Fairfax Drive,
Arlington, Virginia 22203-1622.

FOR FURTHER INFORMATION CONTACT: Jay
Rendall, Mississippi River Basin Panel
Chair and Exotic Species Program
Coordinator, Minnesota Department of
Natural Resources at (651) 297—1464 or
Jerry Rasmussen, Coordinator, MICRA,
P.O. Box 774, Bettendorf, IA 52722, at
(309) 793-5811, or Shawn Alam,
Aquatic Nuisance Species Task Force at
(703) 358-2025.

SUPPLEMENTARY INFORMATION: Pursuant
to section 10(a)(2) of the Federal
Advisory Committee Act (5 U.S.C. App.
I), this notice announces meetings of the
Aquatic Nuisance Species Task Force
Mississippi River Basin Regional Panel.
The Task Force was established by the
Nonindigenous Aquatic Nuisance
Prevention and Control Act of 1990. The
Mississippi River Basin Regional Panel
was established by the ANS Task Force
in 2002. The Mississippi River Basin
Panel, comprised of representatives
from Federal, State, local agencies and
from private environmental and
commercial interests, performs the
following activities:

a. Identifies priorities for activities in
the Mississippi River Basin,

b. develops and submits
recommendations to the national
Aquatic Nuisance Species Task Force,

c. coordinates aquatic nuisance
species program activities in the Basin,

d. advises public and private interests
on control efforts, and

e. submits an annual report to the
Aquatic Nuisance Species Task Force.

The purpose of the Panel is to advise
and make recommendations to the
Aquatic Nuisance Species Task Force on
issues relating to the Mississippi River
Basin region of the United States that
includes thirty-two Mississippi River
Basin States: Alabama, Arkansas,
Colorado, Georgia, Iowa, Illinois,
Indiana, Kentucky, Kansas, Louisiana,
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Maryland, Michigan, Minnesota,
Missouri, Mississippi, Montana, North
Carolina, North Dakota, Nebraska, New
Mexico, New York, Ohio, Oklahoma,
Pennsylvania, South Carolina, South
Dakota, Tennessee, Texas, Virginia,
West Virginia, Wisconsin, and
Wyoming. The Mississippi River Basin
Regional Panel will discuss several
topics at this meeting including: a
review of the first Panel meeting and
Panel efforts to date including the
development of an Executive Board
report; presentations on round goby
predation on smallmouth bass eggs;
updates on Asian Carp, bighead and
silver carp risk assessments; updates on
white perch and distribution of ANS in
the Basin; discussions on pathways and
prevention activities such as the use of
HACCP in fish hatcheries; a report on an
Asian carp barrier feasibility study
initiated by the Minnesota DNR;
development of national ballast water
regulations, and state ballast water
regulations; status reports from panel
subcommittees; a discussion on each
subcommittee’s responsibilities, the
2004 Action Plans, and
recommendations for the ANS Task
Force; and updates from Panel member
organizations and states.

Dated: December 1, 2003.
William E. Knapp,
Acting Co-Chair, Aquatic Nuisance Species
Task Force, Acting Assistant Director—
Fisheries & Habitat Conservation.
[FR Doc. 03—31211 Filed 12—17-03; 8:45 am]

BILLING CODE 4310-55-M

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

[WO-230-1030-PB—24 1A]

OMB Approval Number 1004-0001;
Information Collection Submitted to
the Office of Management and Budget
Under the Paperwork Reduction Act

The Bureau of Land Management
(BLM) has sent a request to extend the
current information collection to the
Office of Management and Budget
(OMB) under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). On February 5,
2003, the BLM published a notice in the
Federal Register (68 FR 5913)
requesting comment on this information
collection. The comment period ended
on April 7, 2003. BLM received no
comments. You may obtain copies of the
collection of information and related
forms and explanatory material by
contacting the BLM Information

Collection Clearance Officer at the
telephone number listed below.

The OMB must respond to this
request within 60 days but may respond
after 30 days. For maximum
consideration your comments and
suggestions on the requirement should
be directed within 30 days to the Office
of Management and Budget, Interior
Department Desk Officer (1004-0001), at
OMB-0OIRA via facsimile to (202) 395—
6566 or e-mail to
OIRA_DOCKET@omb.eop.gov. Pleae
provide a copy of your comments to the
Bureau Information Collection
Clearance Officer (WO-630), Bureau of
Land Management, Eastern States
Office, 7450 Boston Blvd., Springfield,
Virginia 22153.

Nature of Comments: We specifically
request your comments on the
following:

1. Whether the collection of
information is necessary for the proper
functioning of the BLM, including
whether the information will have
practical utility;

2. The accuracy of our estimates of the
information collection burden,
including the validity of the
methodology and assumptions we use;

3. Ways to enhance the quality, utility
and clarity of the information we
collect; and

4. Ways to minimize the information
collection burden on those who are to
respond, including the use of
appropriate automated, electronic,
mechanical, or other forms of
information technology.

Title: Free Use Application and
Permit (Vegetative or Mineral Materials)
(43 CFR 3620 and 5510).

OMB Approval Number: 1004—0001.

Bureau Form Number(s): 5510-1.

Abstract: The Bureau of Land
Management (BLM) collects information
from respondents to monitor and assess
the use of authorized removals of
vegetative or mineral materials to ensure
sustainable resource management.

Frequency: Occasional.

Description of Respondents:
Individuals, groups, not for profit
organizations, Federal, State, and local
governments, or corporations.

Estimated Completion Time: 30
minutes.

Annual Responses: 300.

Application Fee Per Response: 0.

Annual Burden Hours: 150.

Bureau Clearance Officer: Michael
Schwartz, (202) 452-5033.

Dated: November 14, 2003.
Michael H. Schwartz,

Bureau of Land Management, Information
Collection Clearance Officer.

[FR Doc. 03-31214 Filed 12—17-03; 8:45 am)]
BILLING CODE 4310-84-M

DEPARTMENT OF THE INTERIOR

Bureau of Land Management
[WO-230-1030-PB-24 1A]

OMB Control Number 1004—-0058;
Information Collection Submitted to
the Office of Management and Budget
Under the Paperwork Reduction Act

The Bureau of Land Management
(BLM) has sent a request to extend the
current information collection to the
Office of Management and Budget
(OMB) under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). On February 11,
2003, the BLM published a notice in the
Federal Register (68 FR 6941)
requesting comment on this information
collection. The comment period ended
on April 14, 2003. BLM received no
comments. You may obtain copies of the
collection of information and related
forms and explanatory material by
contacting the BLM Information
Collection Clearance Officer at the
telephone number listed below.

The OMB must respond to this
request within 60 days but may respond
after 30 days. For maximum
consideration your comments and
suggestions on the requirement should
be directed within 30 days to the Office
of Management and Budget, Interior
Department Desk Officer (1004-0058), at
OMB-OIRA via facsimile to (202) 395—
6566 or e-mail to
OIRA&_DOCKET@omb.eop.gov. Please
provide a copy of your comments to the
Bureau Information Collection
Clearance Officer (WO-630), Bureau of
Land Management, Eastern States
Office, 7450 Boston Blvd., Springfield,
Virginia 22153.

Nature of Comments: We specifically
request your comments on the
following:

1. Whether the collection of
information is necessary for the proper
functioning of the BLM, including
whether the information will have
practical utility;

2. The accuracy of our estimates of the
information collection burden,
including the validity of the
methodology and assumptions we use;

3. Ways to enhance the quality, utility
and clarity of the information we
collect; and

4. Ways to minimize the information
collection burden on those who are to
respond, including the use of
appropriate automated, electronic,
mechanical, or other forms of
information technology.

Title: Timber Export Reporting and
Substitution Determination (43 CFR
5400).
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OMB Control Number: 1004—0058.

Bureau Form Number(s): 5460—17.

Abstract: The Bureau of Land
Management (BLM) collects and uses
the information to determine if there
was a substitution of Federal timber for
exported private timber in violation of
43 CFR 5400.0-3(c).

Frequency: Occasional and within 12
months of last export sale.

Description of Respondents: Federal
timber purchasers.

Estimated Completion Time: 1 hour.

Annual Responses: 25.

Application Fee Per Response: 0.

Annual Burden Hours: 25.

Bureau Clearance Officer: Michael
Schwartz, (202) 452-5033.

Dated: November 24, 2003.
Michael H. Schwartz,

Bureau of Land Management, Information
Collection Clearance Officer.

[FR Doc. 03—31215 Filed 12—17-03; 8:45 am)]
BILLING CODE 4310-84-M

DEPARTMENT OF THE INTERIOR

Bureau of Land Management
[WO-320-1320-PB-24 1A]

OMB Approval Number 1004—0073;
Information Collection Submitted to
the Office of Management and Budget
Under the Paperwork Reduction Act

The Bureau of Land Management
(BLM) has sent a request to extend the

current information collection to the
Office of Management and Budget
(OMB) under the provisions of the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.). On July 26, 2002, the BLM
published a notice in the Federal
Register (67 FR 48936) requesting
comment on this information collection.
The comment period ended on
September 24, 2002. BLM received no
comments. You may obtain copies of the
collection of information and related
forms and explanatory material by
contacting the BLM Information
Collection Clearance Officer at the
telephone number listed below.

The OMB must respond to this
request within 60 days but may respond
after 30 days. For maximum
consideration your comments and
suggestions on the requirement should
be directed within 30 days to the Office
of Management and Budget, Interior
Department Desk Officer (1004-0073), at
OMB-0OIRA via facsimile to (202) 395—
6566 or e-mail to OIRA
DOCKET@omb.eop.gov. Please provide
a copy of your comments to the Bureau
Information Collection Clearance Officer
(WO-630), Bureau of Land
Management, Eastern States Office, 7450
Boston Blvd., Springfield, Virginia
22153.

Nature of Comments: We specifically

request your comments on the
following:

1. Whether the collection of
information is necessary for the proper
functioning of the BLM, including
whether the information will have
practical utility;

2. The accuracy of our estimates of the
information collection burden,
including the validity of the
methodology and assumptions we use;

3. Ways to enhance the quality, utility
and clarity of the information we
collect; and

4. Ways to minimize the information
collection burden on those who are to
respond, including the use of
appropriate automated, electronic,
mechanical, or other forms of
information technology.

Title: Coal Management (43 CFR
3400).

OMB Approval Number: 1004—0073.

Bureau Form Number: 3400-12 and
3440-1.

Abstract: The Bureau of Land
Management (BLM) collects and uses
the information for leasing or
developing Federal coal. BLM uses the
information to determine if an applicant
is qualified to hold a Federal coal lease.

Frequency: Quarterly, monthly, and
annually.

Description of Respondents:
Individuals, groups, or corporations.

Estimated Completion Time: 10 hours
for 3440-1 and 1 hour for 3400-12.

The following chart lists non-form
information collection requirements.

. . Public burden
Information collection HR per action
a. Application for an eXPlOration [ICENSE ........ooiiiiiiiiiii ittt ettt e e sttt e e sttt e e sttt e e e be e e e eabe e e e st e e e e be e e e anbeeeeanbeeesasbeeesnnaeeensneas 36
b. Issuance and termination of an eXPIOration lICENSE ...........eiiiiiiiiiii et e e e s e e s b e e e enbe e e e nnreee s 12
c. Operations under and modification of an exploration CENSE .........c..eiiiiiiiiiiie e e st e e eeesnbeeesnaeeesnnes 1
d. Collection and submission of data from a exploration CENSE ..........cooiuiiiiiiii i 18
e. Call for coal resource and Other INFOMMALION ...........eiiiiiieiie e e e et e et e e e s se et e e be e e e e be e e e anr e e e snreeesanneeeannnas 24
f. SUIACE OWNET CONSUIALION ......eiitiiiie ettt h ettt h e et e b bt e bt e e ae e ettt e bt e eb e e e ae e e nae e et e e ebe e e beenaneennes 1
[o TR ot o=y (o o) (=T Ty o 1 (= =) USSP 0
h. Response to notice Of Sale (DIAS FECEIVEA) .......oiuiiiiiiiiieiie ittt et et esb et st e e s i bt e b e e sbeeebeenaneebeeans 56
i. Consultation With the ATOINEY GENETAI .........ciiuiiiiieiie ettt h et e e a et et e e bt e e bt e sbbeeabeeeabeeabeesaneebeeeabeenbeeans 4
j- Leasing on application (appliCAtiON FECEIVEA) ........ieiiieiiiiiiiiiiie ettt rb e e st bt e e se e e e et e e e e sabr e e e anne e e e be e e e enneeeeanneee s 308
YNy r= ot oV =T T £ £1=T o | TSP P PO UP PO PPPPPPIN 1
I. Preference right 1€8S€ @PPlICALION .......coo.uiiiiiiiiiiiiie ettt e e s bt e e st e e s a b et e e e hb et e e bb e e e eabb e e e sab e e e e abe e e e e bbeeeanbeeeannneeean 800
L I =T Ry g oo 1 o= L1 o] o H TSP P TP UP PR PUPPRPPIN 12
AT I (ot=T o TSI (o I 41 1= TSSO PTPUPPPPI 21
0. REINQUISIMENTS ...ttt h ettt h et bt e b e e bt eh bt e bt e e h bt e b e e e bt e e he s et e et et e bt e nan e et e e sabeenbeesineas 18
p. Transfers, assignMENtS, SUDIEASES ..........ciiiiiiiiiieii ettt et et s b ettt e s bt e ab e e sbn e e beenireenbeeans 10
0. BONd actions (DY 1€ASE OF lICENSE) .......iiiuiiiiiiiii ettt a et h e bt e bt e he et e bt bt e nan e et e e st e beeaiee s 8
I. Land deSCriPtioN FEQUITEMENTS ........iiiiiiteeitee ettt ettt ettt ettt ekt et sa et et e e eh bt e bt e sh et e bt e e e bt e b et eab e e nhe e et e eeab e e b e e sbneebeenaneeteeans 2
S. Future interest 1ase @apPPlICALION .........coiiiiiiiiiit et s e st e e e e st e e e s e e e e stseee e teeeeanteeeeenteeeeseeeeanneeeeanbeeeanreeennnaeeeannees 8
t. Special 1€aSiNG QUATTICALION .......ocuiiiiiiiii ettt a bttt e e b et e bt e ea bt et eea b e e sbe e eab e e nab e et e e e be e e beesaneennee 3
U@ U E- U1y wr= Y i o] T = L= 041 o ) PSSR 3
V. Lease rental and royalty rate FEAUCLIONS .........c.uiiiiiiieiiiiie ettt e et e bt e s b e e s se e e e sabe e e e s be e e sn b e e e sasreeesnnreessnneeennneeeane 13
AN L I UL o 1= g 3 (o] o H TP R TR UPPTOPUPUTPRPRPRTNt 20
T L (o] 1 TP U PR U U PP PUPUTPPPPROt 1
VA Moo Tor= 1 a0l 1o T aTo TN 11 €T T TP UP PO UUPRTURUPNt 170
Z. General obligations Of the OPEIALOr IESSEE .......ooiiiiiiiiie ettt e et e e et e e e ettt e e e be e e e e be e e e anbe e e snbeeesanbeeeaabeas 1
. EXPIOTALION PIANS ...ttt h et h bbbt h e b ekt E e b et e bt b e bbbt a e bbb e aiee s 30
bb. Resource recovery and ProteCHiON PIAN ..........oiiiiiiiiiiie ettt ettt ettt et 192
cc. Madifications to the exploration plans and resource recovery and protection Plan ........ccccoccveeeriieeiiiieeeieee e e seee e 16
[o [o IV a1 TaTe o] o T=T = ViTo g K1 - 1o OO PSPPSR UPR VR UPPPPIN 20
ee. Request for payment in lieu Of CONtINUEH OPEIAtiONS ........eeiiiiiiiiiiiie e s et e et e e e e e e e e st e e e ssee e e e beeeesnbeeeesteeesnaneennsees 22
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: : Public burden

Information collection HR per action
ff. Performance standards for exploration ..........cccccceveveeviiieeniieesiieeenns 1
gg. Performance standards for surface and underground coal mines .... 1
hh. EXPIOration rePOrtS .......ccccveeiiiireiiiie e se e seee e e e seee e e s 4
ii. Production reports ....... 10
jj- Notices and orders .. 3
O =g o] (o= 1 9=T o A TSP PP PTO TP PR PUPPRPPIN 2

Annual Responses: 1,289. Application Fee Per Response:

Estimated " Total esti-
number of ac- F|I|nagCIie(z)en PET | mated annual

tions collection
(a) Application for an exploration ICENSE ..........cceiiiiieriiiere et era s 10 $250 $2,500
() Leasing on application (applications received) 15 250 3,750
(m) Lease modifications ..........ccccoeveeiiiieeeiiieene 6 250 1,500
() o= TSI (o 1 = SRS 2 10 20
(p) Transfers, assignMENtS, SUDICASES .........oioiiiiiiiiiii et 27 50 1,350
JLIC - | O PO O PP PSR PPYSTPPPTO IPPTOPP TP OPPPPIN 9,120

Annual Burden Hours: 25,585.
Bureau Clearance Officer: Michael
Schwartz, (202) 452-5033.
Dated: December 11, 2003.
Michael H. Schwartz,

Bureau of Land Management, Information
Collection Clearance Officer.

[FR Doc. 03—31216 Filed 12—17-03; 8:45 am]
BILLING CODE 4310-84-M

INTERNATIONAL TRADE
COMMISSION

[Investigation Nos. 701-TA-393 and 731-
TA-829-840 (Final) (Remand)]

Cold-Rolled Steel From Argentina,
Brazil, China, Indonesia, Japan,
Russia, Slovakia, South Africa, Taiwan,
Thailand, Turkey, and Venezuela;
Notice and Scheduling of Remand
Proceedings

AGENCY: International Trade
Commission.

ACTION: Notice.

SUMMARY: The United States
International Trade Commission
(Commission) gives notice of the court-
ordered remand of its final
countervailing duty and antidumping
duty investigations Nos. 701-TA—-393
and 731-TA—-829-840 (Final) (Remand).
FOR FURTHER INFORMATION CONTACT:
Michael Diehl, Esq., Office of the
General Counsel, telephone (202) 205-
3095 or Diane Mazur, Office of
Investigations, telephone (202) 205—
3184, 500 E Street SW., Washington, DC
20436, U.S. International Trade
Commission. Hearing-impaired
individuals are advised that information
on this matter can be obtained by

contacting the Commission’s TDD
terminal on (202) 205-1810. General
information concerning the Commission
may also be obtained by accessing its
Internet server (http://www.usitc.gov).
SUPPLEMENTARY INFORMATION:

Reopening the Record

In March, May, and July of 2000, the
Commission made negative final
determinations in the referenced
investigations. The determinations were
appealed to the U.S. Court of
International Trade (CIT). On October
28, 2003, the CIT issued an opinion
requiring the Commission to reconsider
its findings on the applicability of the
captive production provision (19 U.S.C.
1677(7)(C)(iv)) and its injury
determination. The Commission was
instructed to file its findings on remand
within 90 days of its order, or on
January 26, 2004.

In order to assist it in making its
determinations on remand, the
Commission is reopening the record on
remand in these investigations to
include information bearing on the
applicability of the captive production
provision. The record in these
proceedings will encompass the
material from the record of the original
investigations and information gathered
by Commission staff during the remand
proceedings.

Participation in the Proceedings

Only those persons who were
interested parties to the original
administrative proceedings and are
parties to the ongoing litigation (i.e.,
persons listed on the Commission
Secretary’s service list and parties to
Bethlehem Steel v. United States,
Consol. Ct. No. 00-00151) may

participate in these remand
proceedings.

Nature of the Remand Proceedings

On January 5, 2004, the Commission
will make available to parties who
participate in the remand proceedings
information that has been gathered by
the Commission as part of these remand
proceedings. Parties that are
participating in the remand proceedings
may file comments on or before January
8, 2004 on whether any new
information received affects the
Commission’s findings as to the
applicability of the captive production
provision in these investigations. Any
material in the comments that does not
address this limited issue will be
stricken from the record or disregarded.
No additional new factual information
may be included in such comments.
Comments shall be typewritten and
submitted in a font no smaller than 11-
point (Times new roman) and shall not
exceed twelve double-spaced pages
(inclusive of any footnotes, tables,
graphs, exhibits, appendices, etc.).

In addition, all written submissions
must conform with the provisions of
section 201.8 of the Commission’s rules;
any submissions that contain business
proprietary information (BPI) must also
conform with the requirements of
sections 201.6, 207.3, and 207.7 of the
Commission’s rules. The Commission’s
rules do not authorize filing
submissions with the Secretary by
facsimile or electronic means. Each
document filed by a party participating
in the remand investigations must be
served on all other parties who may
participate in the remand investigations
(as identified by either the public of BPI
service list), and a certificate of service
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must be timely filed. The Secretary will
not accept a document for filing without
a certificate of service. Parties are also
advised to consult the Commission’s
Rules of Practice and Procedure, part
201, subparts A through E (19 CFR part
201), and part 207, subpart A (19 CFR
part 207) for provisions of general
applicability concerning written
submissions to the Commission.

Limited Disclosure of Business
Proprietary Information (BPI) Under an
Administrative Protective Order (APO)
and BPI Service List

Information obtained during the
remand investigations will be released
to the referenced parties, as appropriate,
under the administrative protective
order (APO) in effect in the original
investigation. A separate service list will
be maintained by the Secretary for those
parties authorized to receive BPI under
the APO in these remand investigations.

Authority: This action is taken under the
authority of the Tariff Act of 1930, title VII.

By order of the Commission.
Issued: December 15, 2003.

Marilyn R. Abbott,

Secretary to the Commission.

[FR Doc. 03—-31272 Filed 12—17-03; 8:45 am]
BILLING CODE 7020-02-P

DEPARTMENT OF JUSTICE

Notice of Lodging of Consent Decree
Under the Clean Water Act

Under 28 CFR 50.7, notice is hereby
given that on December 3, 2003, a
proposed consent decree in United
States v. Government of Guam, Civil
Case No. 02-00022, was lodged with the
United States District Court for the
District of Guam.

In this action, the United States
sought injunctive relief and civil
penalties under section 309 of the Clean
Water Act (“CWA”) against the
Government of Guam for: (1) Discharges
of leachate from the Ordot Landfill
without a permit in violation of CWA
section 301; and (2) violation of the U.S.
Environmental Protection Agency’s
administrative order to cease the
discharges. The consent decree requires
the Government of Guam to: (1) Close
the Ordot Landfill, conduct
environmental studies, and develop,
design, construct, and operate a new
sanitary landfill; (2) as a supplemental
environmental project, develop and
implement a comprehensive waste
diversion strategy for household
hazardous waste on Guam; and (3) pay
a civil penalty of $200,000.

The Department of Justice will receive
for a period of thirty (30) days from the
date of this publication comments
relating to the consent decree.
Comments should be addressed to the
Assistant Attorney General,
Environment and Natural Resources
Division, P.O. Box 7611, U.S.
Department of Justice, Washington, DC
200447611, and should refer to United
States v. Government of Guam, D.]. Ref.
#90-5—-1-1-06658.

The consent decree may be examined
at the Office of the United States
Attorney, Suite 500, Sirena Plaza, 108
Hernan Cortez, Hagatna, Guam, and at
U.S. EPA Region 9, Office of Regional
Counsel, 75 Hawthrone Street, San
Francisco, California. During the public
comment period, the consent decree
may also be examined on the following
Department of Justice Web site: http://
www.usdoj.gov/enrd/open.html. A copy
of the consent decree may also be
obtained by mail from the Consent
Decree Library, P.O. Box 7611, U.S.
Department of Justice, Washington, DC
20044-7611 or by faxing or e-mailing a
request to Tonia Fleetwood
(tonia.fleetwood@usdoj.gov), fax no.
(202) 514—0097, phone confirmation
number (202) 514—-1547. In requesting a
copy from the Consent Decree Library,
please enclose a check in the amount of
$20.00 (25 cents per page reproduction
cost) payable to the U.S. Treasury.

Ellen M. Mahan,

Assistant Chief, Environmental Enforcement
Section, Environment and Natural Resources
Division.

[FR Doc. 03-31152 Filed 12—17-03; 8:45 am)]
BILLING CODE 4410-15-M

DEPARTMENT OF JUSTICE

Notice of Lodging of Consent Decree
Pursuant to the Comprehensive
Environmental Response
Compensation and Liability Act
(*“CERCLA")

Notice is hereby given that on
December 3, 2003, a proposed Consent
Decree (“Consent Decree”) in United
States v. Island Chemical Company, et
al., Civil Action No. 2003-193 was
lodged with the United States District
Court for the District of the Virgin
Islands, Division of St. Criox.

In this action the United States sought
the implementation of the remedy set
forth in the Record of Decision issued
August 13, 2002, and the recovery of
costs incurred by the United States in
response to releases and threatened
releases of hazardous substances at the
Site pursuant to sections 106, 107(a) and
113 of the Comprehensive

Environmental Response,
Compensation, and Recovery Act, as
amended (“CERCLA”), 42 U.S.C. 9606,
9607(a) and 9613. The Consent Decree,
which was lodged concurrently with the
filing of the complaint, resolves the
United States’ claims under the
Complaint, recovers $490,000 of
unreimbursed past costs, plus future
costs, and obligates the Settling
Defendants to perform the Remedial
Design/Remedial Action (“RD/RA”’) at
the Site valued at approximately $1.4
million with a contingency groundwater
remedy estimated to cost an additional
$1 million.

The Department of Justice will receive
for a period of thirty (30) days from the
date of this publication comments
relating to the Consent Decree.
Comments should be addressed to the
Assistant Attorney General,
Environment and Natural Resources
Division, P.O. Box 7611, U.S.
Department of Justice, Washington, DC
20044-7611, and should refer to United
States v. Island Chemical Company, et
al., D.J. Ref. 90-11-2—-954/2.

The Consent Decree may be examined
at the Office of the United States
Attorney, District of the Virgin Islands,
P.O. Box 3239 Christiansted, St. Croix,
U.S. Virgin Islands 00822, (contact
Assistant United States Attorney Ernest
A. Batenga) and at U.S. EPA Region II,
290 Broadway, New York, New York
10007-1866 (contact Assistant Regional
Counsel Carol Berns). During the public
comment period, the Consent Decree,
may also be examined on the following
Department of Justice Web site, http://
www.usdoj.gov/enrd/open.html. A copy
of the Consent Decree may also be
obtained by mail from the Consent
Decree Library, P.O. Box 7611, U.S.
Department of Justice, Washington, DC
20044-7611 or by faxing or e-mailing a
request to Tonia Fleetwood
(tonia.fleetwood@usdoj.gov), fax no.
(202) 514-0097, phone confirmation
number (202) 514-1547. In requesting a
copy from the Consent Decree Library,
please enclose a check in the amount of
$41.50 (25 cents per page reproduction
cost), payable to the U.S. Treasury.

Ronald Gluck,

Assistant Chief, Environmental, Enforcement
Section, Environment and Natural Resources
Division.

[FR Doc. 03—-31154 Filed 12—17-03; 8:45 am]
BILLING CODE 4410-15-M
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DEPARTMENT OF JUSTICE

Notice of Lodging of Consent Decree
Under the Comprehensive
Environmental Response,
Compensation and Liability Act

Notice is hereby given that on
December 10, 2003, a proposed Consent
Decree in United States v. Ralph L.
Lowe, et al., Civil Action No. H-91-830
was lodged with United States District
Court for the Southern District of Texas.

In this action the United States sought
all costs incurred by the United States
for responding to releases or threatened
releases of hazardous substances at the
Dixie Oil Processors, Inc. Superfund
Site near Friendswood in Harris County,
Texas. The Consent Decree resolves the
United States claim against Pharmacia
Corporation (formerly known as
Monsanto Company), the Dow Chemical
Company, Merichem Company,
Lyondell Chemical Company (as
successor to ARCO Chemical Company),
and Rohn and Haas Company for past
response costs that have been incurred
and for future response costs that will
be incurred by the United States at the
Site. These Defendants have agreed to
pay $873,949.80.

The Department of Justice will receive
for a period of thirty (30) days from the
date of this publication comments
relating to the Consent Decree.
Comments should be addressed to the
Assistant Attorney General,
Environment and Natural Resources
Division, P.O. Box 7611, U.S.
Department of Justice, Washington, DG
20044-7611, and should refer to United
States v. Ralph L. Lowe, et al., D.]. Ref.
90-11-2-0323.

The Consent Decree may be examined
at the Office of the United States
Attorney, 910 Travis Street, Suite 1500,
Houston, Texas and at U.S. EPA Region
6, 1445 Ross Avenue, Suite 1200, Dallas,
Texas. During the public comment
period, the Consent Decree, may also be
examined on the following Department
of Justice Web site, http://
www.usdoj.gov/enrd/open.html. A copy
of the Consent Decree may also be
obtained by mail from the Consent
Decree Library, P.O. Box 7611, U.S.
Department of Justice, Washington, DC
20044-7611 or by faxing or e-mailing a
request to Tonia Fleetwood
(tonia.fleetwood@usdoj.gov), fax no.
(202) 514-0097, phone confirmation
number (202) 514-1547. In requesting a
copy from the Consent Decree Library,
please enclose a check in the amount of

$7.00 (25 cents per page reproduction
cost) payable to the U.S.Treasury.

Thomas Mariani,

Assistant Chief, Environmental Enforcement
Section, Environment and Natural Resources
Division.

[FR Doc. 03—-31153 Filed 12—-17-03; 8:45 am]|
BILLING CODE 4410-15-M

DEPARTMENT OF JUSTICE

Notice of Lodging of Consent
Judgment Pursuant to Clean Air Act

Notice is hereby given that on
December 1, 2003, a proposed Consent
Judgment in United States v. The New
York City Transit Authority, Civil
Action No. CV-97-7521, was lodged
with the United States District Court for
the Eastern District of New York.

The proposed Consent Judgment will
resolve the United States’ claims under
section 113 of the Clean Air Act, 42
U.S.C. 7413, on behalf of the U.S.
Environmental Protection Agency
against defendant New York City
Transit Authority (“TA”’) in connection
with the TA’s renovation of six subway
stations in Brooklyn and Queens, New
York. According to the complaint,
asbestos-containing material was
improperly removed during the
renovation of six subway stations in
Brooklyn and Queens, New York. The
Consent Judgment requires the TA to
pay $300,000 in civil penalties and
enjoins the TA from committing
violations of the Clean Air Act and the
National Emission Standards for
Hazardous Air Pollutants for Asbestos,
40 CFR part 61, subpart M.

The Department of Justice will receive
for a period of thirty (30) days from the
date of this publication comments
relating to the proposed Consent
Judgment. Comments should be
addressed to the Assistant Attorney
General of the Environment and Natural
Resources Division, Department of
Justice, Washington, DC 20530, and
should refer to United States v. The New
York City Transit Authority, Civil
Action No. CV-97-7521, D.]. Ref. 90—-5—
2—-1-2135.

The proposed Consent Judgment may
be examined at the Office of the United
States Attorney, Eastern District of New
York, One Pierrepoint Plaza, 14th FI.,
Brooklyn, New York 11201, and at the
United States Environmental Protection
Agency, Region, II, 290 Broadway, New
York, New York 10007-1866. During the
public comment period, the proposed
Consent Judgment may also be
examined on the following Department
of Justice Web site, http://
www.usdoj.gov/enrd/open.html. A copy

of the proposed Consent Judgment may
be obtained by mail from the Consent
Decree Library, P.O. Box 7611, U.S.
Department of Justice, Washington, DC
20044-7611 or by faxing or e-mailing a
request to Tonia Fleetwood
(tonia.fleetwood@usdoj.gov), fax no.
(202) 514-0097, phone confirmation
number (202) 514-1547. If requesting a
copy of the proposed Consent Judgment,
please so note and enclose a check in
the amount of $3.00 (25 cent per page
reproduction cost) payable to the U.S.
Treasury.

Ronald Gluck,

Assistant Section Chief, Environmental
Enforcement Section, Environment and
Natural Resources Division.

[FR Doc. 03-31151 Filed 12—-17-03; 8:45 am]

BILLING CODE 4410-15-M

DEPARTMENT OF JUSTICE
Drug Enforcement Administration

Larry E. Davenport, M.D.: Denial of
Application for DEA Registration

I. Background

On September 21, 2001, the Deputy
Assistant Administrator, Office of
Diversion Control, Drug Enforcement
Administration (DEA) issued an Order
to Show Cause (OTSC) to Larry E.
Davenport, M.D., (Respondent),
proposing to deny his application for a
DEA Certificate of Registration. The
basis for the Order to Show Cause was
that Respondent’s registration would be
inconsistent with the public interest as
that term is used 21 U.S.C. 823(f). More
specifically, the OTSC alleged that the
Tennessee Department of Health found
that in 1998 and 1999, Respondent
obtained Schedule II and III controlled
substances for the personal use of
Respondent and his wife. Respondent
obtained the drugs by telephoning in
prescriptions using the DEA registration
numbers of several different physicians.
Sometimes he had his employees do the
calling. The OTSC also alleged that
Respondent removed controlled
substances from the clinic where he was
employed, including Emerol, a
Schedule II controlled substance.

By letter dated December 10, 2001,
Respondent,through his legal counsel,
requested a hearing on the issues raised
in the OTSC. The matter was placed on
the docket of Administrative Law Judge
Gail A. Randall. (The ALJ).

The following prehearing procedures,
testimony was presented before the ALJ
on June 5 and 6, 2002, in Knoxville,
Tennessee. The Government presented
testimony from three witnesses and had
admitted into evidence several exhibits.
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Respondent testified on his behalf and
also had several exhibits admitted into
evidence. After the hearing, both parties
submitted Proposed Findings of Fact,
conclusions of Law and Argument.

On August 6, 2003, the ALJ certified
and transmitted the record to the Acting
Deputy Administrator of DEA. The
record included, among other thing, the
Recommended Rulings, Findings of
Fact, Conclusions of Law and Decision
of the Administrative Law Judge, the
findings of act and conclusions of law
proposed by all parties, all of the
exhibits and affidavits, and the
tr4anscript of the hearing sessions.

II. Final Order

The Acting Deputy Administrator
does not adopt the Findings of Fact,
Conclusions of Law, and Decision of the
Administrative Law Judge. The Acting
Deputy Administrator has carefully
reviewed the entire record in this
matter, as defined above, and hereby
issues this final rule and final order
prescribed by 21 CFR 1316.67 and 21
CFR 1301.46, based upon the following
findings of fact and conclusions of law.

The Government adduced substantial
evidence at the hearing that in 1998 and
1999, Respondent was diverting
Demerol, a Schedule II controlled
substance, for his own use. At the
hearing, Pam Runyon-Dean (Ms.
Runyon-Dean) testified on behalf of the
Government. Ms. Runyon-Dean was a
medical assistant at Respondent’s clinic,
the MediCenter, in Pigeon Forge,
Tennessee form May 1995 until January
1999. After completing training to
become a medical assistant, she did her
externship at the MediCenter.

Ms. Runyon-Dean testified about her
observations of the Respondent’s
diversion of Demerol. As the result of a
complaint, the Tennessee Health
Related Board (HRB) initiated an
investigation of Respondent. Marianne
Cheaves, an HRB investigator, met with
Ms. Runyon-Dean and another
employee of the MediCenter, and
suggested that Ms. Runyon-Dean
maintain notes of events occuring there.
Since Ms. Runyon-Dean already utilized
a daily planner, she used it to write her
notes, which she then transferred on to
lined notebook pages. The notes were
later faxed to Investigator Cheaves.
Entries were written on the date when
incidents occurred.

Ms. Runyon-Dean testified that
Demerol and other controlled
substances at the MediCenter were
stored in a safe in a closet. The
dispensing of controlled substances was
recorded on a drug log, usually by a
medical assistant. There were no other

procedure to keep track of controlled
substances at the MediCenter.

On September 22, 1998, and again on
September 29, 1998, Ms. Runyon-Dean
recorded in her log Respondent’s
requests for tuberculin syringes, which
he claimed were necessary to give his
daughter allergy shots at home. On
October 6, 1998, Ms. Runyon-Dean
observed that Respondent’s speech
“became more slurred, his eyes were
glassy and droopy, he was real groggy
and sleepy.” Ms. Runyon-Dean also
wrote that Respondent went to the
Pigeon Forge Drugstore and picked up a
bottle of Demerol, and later spent “a lot
of time in the restroom.” On the same
day, Ms. Runyon-Dean, who was solely
responsible for keeping the employees’
restroom clean, noticed several Kleenex
tissues in the employee’s restroom trash
can that had small spots of blood on
them.

On the same day, Ms. Runyon-Dean
recorded in her log a conversation with
another employee, Sherry Linsey. After
Ms. Lindsey learned that Ms. Runyon-
Dean provided syringes to Respondent,
she stated that Respondent’s daughter
did not receive allergy injections. Ms.
Runyon-Dean never witnessed
Respondent’s daughter receive an
allergy shot at the MediCenter and the
medical record at the MediCenter for
Respondent’s daughter did not
corroborate any recommendations for
allergy shots. At the hearing,
Respondent testified that his daughter
suffers from allergies and that Ms.
Lindsey should not have made the
above statements because she doesn’t
know his daughter’s condition.
However, Respondents presented no
documentary evidence of his daughter’s
condition.

On October 9, 1998, Ms. Runyon-Dean
reported in her log that she went into
the employee’s restroom after
Respondent came out and found blood
spots on the commode seat. She had to
wipe the spots before she could use the
commode. When she threw away her
paper towel, Ms. Runyon-Dean saw a
wrapper in the trash can from one of the
MediCenter’s 3cc syringes. It was the
only thing she saw in the trash can. Ms.
Runyon-Dean testified that the trash can
was empty prior to Respondent’s use of
the restroom that day because she had
cleaned the facility that morning. Ms.
Runyon-Dean did not notice blood spots
prior to Respondent going into the
restroom. She also thought it odd to find
a 3cc syringe in the employee’s restroom
because there was no medication in the
room and the room was not used to give
injections.

On October 11, 1998, Ms. Runyon-
Dean again observed that Respondent

spent a lot of time in the restroom, and
again noticed throughout the day blood
spots on Kleenex in the trash can along
with blood spots on the commode and
sink in the employees’ restroom. At the
end of the day, she saw Respondent
emerge from the employee’s restroom
and drop a bloody Kleenex into a trash
can next to the drug closet.

Respondent testified that the bloody
tissues could have been from anybody,
including staff or patients. However,
Ms. Runyon-Dean testified that aside
from these occasions, she never saw
blood on the lid of the commode of the
employees’ restroom and on the
occasions where she saw blood, she
knew no one had used the restroom
other than Respondent. Ms. Runyon-
Dean further testified that initially, she
would clean the employees’ restroom
once or twice a day; however, after the
change in Respondent’s behavior, she
would sometimes have to clean the
restroom five or six times per day as
other employees alerted her that there
was blood in the restroom that needed
to be cleaned up.

On October 13, 1998, Ms. Runyon-
Dean also noted in her log a meeting
between Sheri Linsey and Respondent
about Demerol that was missing from
the drug safe. Respondent told the staff
that if the drug was missing, then the
drug would no longer be kept in the
office. This account was corroborated by
Respondent’s testimony. Ms. Runyon-
Dean noted that the staff agreed with the
Respondent’s decision to keep the drug
out of the office. Ms. Runyon-Dean
further noted, however, that the reason
the drug was missing was that Ms.
Lindsey (unbeknownst to Respondent)
had taken the drug out of the safe the
previous Friday afternoon and hid it in
the front office to keep it from
Respondent. Ms. Runyon-Dean testified
that Ms. Lindsey told her that she hid
the bottle of Demerol from Respondent
because she felt that he was taking it for
personal use. Ms. Runyon-Dean also
noted that after a few days, a bottle of
Demerol was back in the drug safe.

On October 19, 1998, Ms. Runyon-
Dean noted in her log that Respondent
called her in the morning, and his
speech was slurred and he would lose
his train of thought in the middle of a
sentence. Respondent came into the
MediCenter later that day, and Ms.
Runyon-Dean again noted that
Respondent’s speech was slurred. Ms.
Runyon-Dean also noted that as the day
progressed, Respondent became more
and more sleepy, groggy and glassy
eyed, and his speech became more
slurred, to a point where his words were
very drawn out.
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During his testimony, Respondent
disagreed and attributed his demeanor
to the lack of sleep. Respondent also
testified that he doubted his speech was
slurred.

On that same date, Ms. Edna Kimble,
a patient of the MediCenter, told Ms.
Runyon-Dean that she observed
Respondent take a syringe into the
employees’ restroom, and later return
with a bloody Band-Aid on his right
arm, holding a bloody Kleenex on it.
When Ms. Kimble asked the Respondent
why he was bleeding, he informed her
that Terry Sutton, an employee of the
MediCenter, had drawn Respondent’s
blood to measure his cholesterol. Ms.
Runyon-Dean testified that when she
asked Mr. Sutton that day if he had
drawn any blood, or tried to draw blood
from the Respondent that day, Mr.
Sutton stated that he had been too busy
and had not drawn Respondent’s or
anyone else’s blood on that day. Later
that day, Ms. Runyon-Dean emptied the
trash can in the employees’ restroom
and found several bloodied Kleenex
along with two empty packages of
generic Halcion. Ms. Runyon-Dean also
saw a Band Aid on Respondent’s arm.

During his testimony, the Respondent
again attributed the blood on his arm to
the “one time” that his employee, Terry
Sutton, attempted to draw Respondent’s
blood. Respondent claimed that Mr.
Sutton got a “flashback” (“pierced the
vein”). Respondent failed to explain,
however, why Mr. Sutton denied
drawing Respondent’s blood, and did
not continue the blood drawing
procedure at another location on the
vein or on another vein after he had
gotten the flashback. When Ms. Runyon-
Dean asked Mr. Sutton whether he had
drawn blood that day from Respondent,
Mr. Sutton did not mention to Ms.
Runyon-Dean that there had been any
“flashback” in an attempt to draw blood
from Respondent.

Ms. Runyon-Dean further testified
that anytime MediCenter staff drew
blood from someone, requisitions for the
lab are filled out. On October 19, 1998,
there were no requisitions for lab
worked filled out on the Respondent. At
the hearing, Respondent contested Ms.
Runyon-Dean’s account, stating that she
never asked Terry Sutton about drawing
blood, and that in any event “* * *it’s
none of her business when I draw blood
and when I don’t draw blood.”

In her log entry for October 20, 1998,
Ms. Runyon-Dean noted her
observations of Respondent entering the
MediClinic that morning and
proceeding straight to the drug closet.
She then realized that he had gone into
the drug safe where the Demerol and
other controlled substances were kept,

because she heard the bottles jingling.
She then observed Respondent go into
the employees’ restroom. Ms. Runyon-
Dean immediately asked Julie Bowman,
an office employee, to check the drug
safe. Upon inspection, the Demerol was
missing. Ms. Runyon-Dean testified that
she, along with Ms. Bowman and
another office employee, noted that the
Demerol was present in the safe prior to
Respondent going into the safe. About
20 minutes later, after Respondent had
emerged from the restroom, the
MediCenter staff noticed that the bottle
of Demerol had been returned to the
drug safe. Ms. Runyon-Dean testified
that periodically during that day, the
bottle of Demerol was missing and those
times corresponded to Respondent’s
visits to the employees’ restroom. By the
end of the day, the bottle of Demerol
had disappeared and was never
returned to the safe.

In addition to testifying that blood
spots on his shirt were attributed to a
“flashback” brought about as a result of
blood being drawn by an employee,
Respondent further testified that blood
would also “spray back’” on him from
lancing wounds and the like.
Respondent also testified that blood
found in the employees’ restroom was
form employees going there to wash off
blood if it got splattered.

Ms. Runyon-Dean noted in her log
that on October 20, 1998, Respondent’s
shirt sleeves were rolled up to the
elbows, and there were blood spots on
his “left arm sleeve.” She further
testified during the hearing that
Respondent had blood stains on his t-
shirt underneath his scrubs. On one
occasion, Respondent was observed
with a syringe sticking out of the top of
his left back pocket. On that same date,
MediCenter staff witnessed Ms. Runyon-
Dean empty the trash in the employees’
restroom. The contents of the trash
revealed several wads of wet paper
towels with blood on them along with
two “very bloody” Band Aids.

On October 2, 1998, Respondent was
not in the MediCenter and the Demerol
was missing from the drug safe.
Respondent called later and told Ms.
Lindsey that he had taken the Demerol
and emptied it out because he did not
want to keep it in the office anymore.
He then told Ms. Lindsey that he had
changed his mind and asked her to get
a new bottle of Demerol from the
pharmacy.

HRB Inspector Cheaves also testified
about the MediCenter’s handling of
Demerol. She first performed an audit of
the Demerol purchased by the clinic for
a period of approximately one year. It
showed that the clinic had received
14,000 milligrams of Demerol during the

period. She then calculated how much
Demerol had been dispensed to the
clinic’s patients during that time. The
audit showed that 10,100 milligrams
were not accounted for.

Thus, there is substantial evidence to
conclude that Respondent abused
Demerol in 1998 and 1999, and at the
hearing, Respondent provided very little
evidence to rebut this conclusion. The
large amount of Demerol unaccounted
for in Ms. Cheave’s audit, Respondent’s
seemingly drugged behavior on certain
days, his frequent forays into the
employees’ restroom, leaving behind
syringes, bloody band aids, tissues and
blood on the commode, the
disappearance and reappearance of the
Demerol bottle in the drug safe
corresponding to Respondent’s visits to
the restroom, Respondent’s untruths
about having his blood drawn and the
prescription for Demerol syrup (see
infra) together constitute ample
evidence that Respondent diverted a
substantial amount of Demerol for his
own use.

The Government also adduced
plentiful evidence that from 1995 until
1998, Respondent was calling in
prescriptions, or having his employees
call in prescriptions, for Respondent
and his family, using the names of other
doctors at the MediCenter. The
Government produced a copy of an
Agreed Order entered into by
Respondent and the Tennessee
Department of Health (the Department)
in January 2001. In the Agreed Order,
Respondent agreed that he had issued
41 prescriptions for controlled
substances for his wife and himself
under the names of other physicians.
The Agreed Order was signed by
Respondent on January 21, 2001. The
controlled substances included Halcion,
Ambien, Hydrocodone and Lorcet. The
Department suspended Respondent’s
medical license for three months and
levied a fine, followed by a two-year
period of probation.

The evidence presented by the
Government at the hearing confirmed
Respondent’s misconduct. Ms. Runyon-
Dean testified that she had heard
Respondent call in prescriptions for
himself and his family members,
requesting that the prescriptions be
issued under the names of other doctors
at the MediCenter. Two pharmacists
told the HRB investigator that
Respondent had called in prescriptions
for himself and his wife and had asked
that the prescriptions be issued in
another physician’s name. The
pharmacists knew that Respondent was
on the phone because they recognized
his voice. Ms. Runyon-Dean testified
that when some of the physicians at the
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MediCenter found out that their names
had been used on prescriptions that
they had not issued, became upset about
it.

From October 13, 1998, through the
middle of the year 2000, HRB
investigators conducted interviews of
past and present employees of the
MediCenter, including nine physicians.
The physicians interviewed were shown
pharmacy printouts and original
prescriptions for controlled substances
purportedly issued in their names for
Respondent and his wife. The
physicians were asked to review and
verify the prescriptions in question. All
but two of the physicians confirmed that
they had not authorized the
prescriptions attributed to them. One
physician was unsure whether he had
authorized the prescriptions. One of the
physicians told the investigator that
when he later confronted Respondent
about the prescriptions issued in his
name (to which Respondent admitted),
the Respondent replied ‘‘that’s what
partners do.”

One physician, Dr. Underwood,
confirmed that he had approved a
prescription for Respondent’s wife. The
doctor explained that he issued a
prescription for Lorcet, a Schedule III
controlled substance, to Respondent’s
wife, because Respondent had told him
that his wife was experiencing painful
periods. The physician admitted,
however, that he had never seen
Respondent’s wife.

In a later interview, Dr. Underwood
further explained that on or about
February 5, 1999, he received a
telephone call from the Respondent and
was advised that the Respondent had
called in another prescription for his
wife, apparently using Dr. Underwood’s
name and DEA registration number. In
a February 17, 1999, written statement,
Dr. Underwood stated: “Without my
knowledge or permission, neither
express or implied, [Respondent]
apparently, called in a prescription of a
pain medicine, as well as, anaprox ds
and a sedative for insomnia using my
name and DEA number * * * [h]e did
not tell me the date that he called in the
prescription, nor the pharmacy that he
called.”

At the hearing, Respondent denied
that he had ever called in a prescription
using another doctor’s name without
first obtaining the physician’s
permission. He contended that he, or
one of his employees, had asked the
doctors to call in the prescriptions for
him, and that this was run of the mill
practice at the clinic. Respondent
claimed that the doctors must have
forgotten to annotate the patient charts,

and were now lying to protect
themselves.

The Government also presented the
testimony of DEA Diversion Investigator
(D/I) Rhonda Phillips. Investigator
Phillips has been a Diversion
Investigator with the DEA Nashville
Office for fourteen years. She testified
that Respondent came to the attention of
DEA in 1999, when the HRB requested
assistance in its investigation of
Respondent. In the course of its
investigation, DEA received a copy of a
report prepared by the Federal Bureau
of Investigation (FBI). The initial target
of the FBI investigation was a
chiropractor, however, Dr. Underwood
was interviewed as part of that
investigation. Dr. Underwood stated in
the report that Respondent posed as him
in calling in a Vicodin prescription for
Respondent’s wife around January 1999.
According to Dr. Underwood,
Respondent apparently became
concerned about being caught, and told
Dr. Underwood, in effect, that “We have
to do something.” Respondent then
requested that Dr. Underwood postdate
a patient chart for his wife to make it
appear that the earlier prescription was
medically necessary. Dr. Underwood
refused to take such action. At the
hearing, Respondent denied asking Dr.
Underwood to cover up the
prescription, claiming that Dr.
Underwood was lying in order to
protect himself.

There was also evidence that
Respondent issued prescriptions in his
own name for his own use. On March
22,2001, DEA personnel interviewed
Clark M. Kent, former registered
pharmacist for Drugs For Less #2121 in
Halls, Tennessee. Mr. Kent stated that
Respondent would come into the
pharmacy and write hydrocodone
prescriptions in the names of other
individuals and take the controlled
substances with him. Mr. Kent further
recalled a conversation where
Respondent asked Mr. Kent if he would
fill a call-in prescription that was issued
under Dr. O’Shaughnessy’s name. Mr.
Kent stated that he declined
Respondent’s request because it violated
federal and state regulations. Mr. Kent
also informed investigators that
Respondent called in a prescription for
Demerol syrup for the latter’s son. Mr.
Kent found the prescription unusual
since that type of medication was not
ordinary for a young individual. During
the hearing, Respondent denied that he
had called in a prescription for Demerol
syrup for his son.

The Government also presented
evidence concerning Respondent’s
issuance of controlled substance
prescriptions after his DEA registration

expired in July 1998. In the Agreed
Order, Respondent agreed that he had
issued prescriptions for controlled
substances after the expiration of his
DEA registration.

At the hearing, Respondent admitted
that he had issued prescriptions for
controlled substances after his DEA
registration had expired, blaming it on
his own negligence. He claimed that he
wrote the prescriptions not realizing
that his registration had expired. The
Government presented evidence,
however, that Respondent continued to
issue several prescriptions for
controlled substances after he learned of
the expiration of his registration. The
evidence showed that Respondent
learned about the expiration of his
registration in late 1998. Respondent
testified that he stopped writing
prescriptions after he learned of the
expiration of his DEA registration and
instructed his staff not to refill or call in
any prescriptions using his name.
Nevertheless, Investigator Cheaves
obtained a prescription profile from the
Medicine Shoppe in Knoxville,
Tennessee showing that on January 7,
1999, after Respondent learned that his
DEA registration had expired, a
prescription for Valium was filled for
patient Hugh Ray Wilson under
Respondent’s expired DEA registration
number, and two prescriptions for
Ambien for Mr. Wilson were refilled
under that registration number on
January 26 and April 7, 1999.

On January 23, 1999, a prescription
was filed for Clorazepate Dipotassium (a
Schedule IV controlled substance); on
February 10, 1999, a prescription was
filled for Guaituss DAC Syrup (a
Schedule V controlled substance); on
May 26, 2000,! a prescription was filled
for Lomitil liquid (diphenoxylate
hydrochloride and atropine sulfate (a
Schedule V controlled substance). With
respect to the Lomitil prescription,
Respondent admitted calling it in, but
added that he didn’t know the drug was
a controlled substance. Respondent later
added that someone from his staff may
have called in the prescription.

Based upon the above, the Acting
Deputy Administrator finds that
Respondent diverted substantial
amounts of Demerol for his own use;
failed to comply with DEA regulations
to account for controlled substances at
his place of business; called in or
caused to be called in controlled
substance prescriptions for himself and
his wife using other physicians’ names;
and negligently issued prescriptions for

1This prescription was also authorized following
Respondent’s submission of his January 3, 2000
application for DEA registration.
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controlled substances after his DEA
registration had expired.

The Acting Deputy Administrator will
now consider the factors used by DEA
to determine the public interest. Under
21 U.S.C. 823(f), the Attorney General
shall register a practitioner to handle
controlled substances unless the
Attorney General determines that the
registration of the applicant is
inconsistent with public interest.2 In
determining the public interest, the
Acting Deputy Administrator shall
consider:

1. Maintenance by the applicant of
effective controls against diversion of
listed chemicals into other than
legitimate channels;

2. Compliance by the applicant with
applicable Federal, State, and local
laws;

3. Any prior conviction record of the
applicant under Federal or State laws
relating to controlled substances or the
chemicals controlled under Federal or
State law;

4. Any past experience of the
applicant in the manufacture and
distribution of chemicals, and

5. Such other factors as are relevant to
and consistent with the public health
and safety.

Consideration of the first factor
weights heavily against Respondent.
Respondent could not account for a
large amount of Demerol that had been
purchased by the MediCenter.
Respondent never audited his supplies
of controlled substances and at the
hearing testified that he was not even
aware of the existence of the Code of
Federal Regulations.

With regard to the second factor, there
was substantial evidence that
Respondent failed to comply with
Federal, State and local law. His
diversion of Demerol for his own use
violated 21 U.S.C. 841(a). His failure to
conduct audits of the controlled
substances in his place of business
violated 21 U.S.C. 827. Respondent’s
issuance of prescriptions to himself and
his wife under other doctors’ names
violated 21 U.S.C. 841(a) and 21 CFR
1306.04 and 1306.05.

As for the third factor, there is no
evidence that Respondent had any prior
convictions related to controlled
substances. The fourth factor is not
relevant to these proceedings.

With regard to the fifth factor, many
considerations weigh heavily against
providing Respondent with a DEA
Certificate of Registration. Respondent’s
misconduct is extremely alarming. The
diversion of Demerol for his own use

2This function has been redelegated to the Acting
Deputy Administrator of DEA.

and his long-term issuance of
prescriptions for controlled substances
in other physicians’ names are
particularly disturbing. Moreover, even
in the face of overwhelming evidence of
his misconduct, Respondent has failed
to admit to any intentional misconduct
whatsoever. Respondent’s appalling
misconduct and his continued denials
about his misuse of controlled
substances show that he has failed to
recognize the gravity of his actions and
that it would not be in the public
interest to permit him to handle
controlled substances. Accordingly, the
Acting Deputy Administrator of the
Drug Enforcement Administration,
pursuant to the authority vested in her
by 21 U.S.C. 823 and 824 and 28 CFR
0.100 and 0.104, hereby finds that the
performance of the evidence establishes
that the registration of Respondent as a
practitioner would be inconsistent with
the public interest.

Therefore the Acting Deputy
Administrator hereby orders that
Respondent’s application for a DEA
Certificate of Registration and any
requests for renewal or modification
submitted by Respondent be, and
hereby are, denied.

Dated: November 26, 2003.
Michele M. Leonhart,
Acting Deputy Administrator.
[FR Doc. 03-31218 Filed 12—17-03; 8:45 am|
BILLING CODE 4410-09-M

DEPARTMENT OF JUSTICE

Drug Enforcement Administration
[Docket No. 00-22]

OTC Distribution Company;
Revocation of Registration

On May 9, 2000, the Deputy Assistant
Administrator, Office of Diversion
Control, Drug Enforcement
Administration (DEA), issued an Order
to Show Cause to OTC Distribution
Company (“OTC”) as to why the OTC’s
DEA Certificate of Registration as a
distributor of List I chemical products
should not be revoked as being
inconsistent with the public interest, as
determined by 21 U.S.C. 823(h). The
Order to Show Cause alleged that: (1)
OTC (Respondent) had failed to comply
with the terms and conditions agreed to
in a Memorandum of Agreement (MOA)
with the DEA, including the
requirements: To abide by all laws
relative to listed chemicals, to report all
sales and purchases to DEA monthly, to
prepare quarterly inventories, to contact
the DEA field office regarding questions
about potential customers and to

institute effective control and
procedures against diversion; (2)
multiple bottles of OTC
pseudoephedrine were seized from an
illicit manufacturing lab in Oregon; (3)
OTC failed to report an uncommon
method of payment as required by 21
CFR 1310.05(a); (4) OTC shipped listed
chemicals to an unregistered location in
violation of the MOA; (5) an audit of
OTC’s purchase orders and sales
invoices revealed a failure to comply
with the regulatory requirements of 21
CFR 1310.06(a); (6) the audit also
revealed that OTC was unable to
account for approximately 415,000
bottles of pseudoephedrine as a result of
a failure to maintain complete and
accurate records; and (7) the monthly
sales spreadsheets OTC provided to the
DEA underreported the company’s
actual total pseudoephedrine sales by
more than 200,000 bottles.

By letter dated June 6, 2000,
Respondent, by counsel, filed a request
for a hearing on the issues raised by the
Order to Show Cause and the matter
was docketed before Administrative
Law Judge Gail A. Randall. On July 17,
2000, the Administrator of the DEA
issued an Order of Immediate
Suspension of Registration based on the
fact that: (1) After the Order to Show
Cause was issued, a second audit of
OTC’s inventory and records revealed a
shortage of over 10,000 bottles of
pseudoephedrine; and (2) subsequent to
the issuance of the Order to Show
Cause, the DEA sent four warning letters
to the Respondent, alleging that OTC’s
pseudoephedrine products had been
found at various sites related to the
illegal manufacturing of
methamphetamine.

Following prehearing procedures, a
hearing was held in Arlington, Virginia
on September 5-6, 2000, and in Dallas,
Texas on November 15—-17 and
December 5-7, 2000, and on May 8,
2001. At the hearing, both parties called
witnesses to testify and introduced
documentary evidence. After the
hearing, both parties submitted
Proposed Findings of Fact, Conclusions
of Law and Argument. On August 8,
2002, Judge Randall issued her
Recommended Rulings, Findings of
Fact, Conclusions of Law, and Decision
of the Administrative Law Judge
(Opinion and Recommended Ruling),
recommending that Respondent’s DEA
registration be revoked. Both parties
filed exceptions to the Opinion and
Recommended Ruling and on
September 27, 2002, Judge Randall
transmitted the record of these
proceedings to the Deputy
Administrator.
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The Acting Deputy Administrator has
considered the record in its entirety and
pursuant to 21 CFR 1316.67, hereby
issues her final order based upon
findings of fact and conclusions of law
as hereinafter set forth. Except as
specifically noted, the Acting Deputy
Administrator adopts, in full, the
Opinion and Recommended Ruling of
the Administrative Law Judge. Her
adoption is in no manner diminished by
any recitation of facts, issues and
conclusions herein, or any failure to
mention a matter of fact or law.

Pseudoephedrine is a List I chemical
used as a precursor in the clandestine
production of methamphetamine. Most
clandestine laboratory operators use a
variety of methods to conceal their
purchases of precursor chemicals and
equipment from law enforcement and
firms distributing such chemicals and
goods are required to carefully
scrutinize their sales transactions to
prevent the unauthorized purchase and
use of such goods. Pseudoephedrine is
lawfully marketed in the United States
for use as a decongestant in 30 or 60 mg.
tablets and the maximum recommended
adult daily dose is four 60 mg. tablets
per day, amounting to 120 tablets per
month. Ephedrine, also a List I chemical
which may be used as a precursor in the
clandestine manufacture of
methamphetamine, is marketed for use
as a bronchodilator for asthma and may
be used as a topical decongestant.

From 1994 until 1999, DEA
clandestine laboratory seizures rose
from 263 to 2,025 and in 1999, the
national total for all State, local and
Federal agencies was 6,835. During an
eight-month period in 2000, DEA
reported over 3,000 clandestine
laboratory seizures. The overwhelming
majority of these laboratories were
associated with the clandestine
manufacture of methamphetamine.
Methamphetamine has a high abuse
potential and adverse impact on public
health. Dependency is the primary
motivation for methamphetamine use
and between 1993 and 1998, 3,903
methamphetamine-related deaths were
reported in the Drug Abuse Warning
Network for the Primary Metropolitan
and Statistical Areas of San Diego, Los
Angeles, San Francisco and Phoenix.

Pseudoephedrine bulk powder is
usually imported from China or India,
tableted by DEA-registered
manufacturers, distributed to various
distributors, wholesalers and then to
retail outlets. Of DEA’s approximately
3,500 chemical registrants in 2000, over
3,100 were distributors. While illegal
diversion can occur at any point in the
distribution chain, it usually occurs

after the manufacturer has sold its
product to a distributor.

OTC’c chemical background
originated from the business operations
of L&M Vending company (L&M
Vending), OTC’s predecessor entity. On
April 30, 1997, Larry Petit filed for a
DEA Registration on behalf of L&M
Vending. Subsequently, Tim Petit,
brother of Larry Petit, filed an Assumed
Name Record and Copy Request with
the Earl Bullock County Clerk’s Office,
asserting ownership for the
unincorporated business, L&M Vending.
Articles of Incorporation for L&M
Vending were later issued by the Office
of Secretary of State of Texas, naming
“Larry Petit,” “Mitzi Petit,” and
“Timmy Petit” as initial directors of the
corporation. Larry Petit was designated
the initiated Registered Agent for L&M
Vending.

By letter of November 15, 1999, OTC
informed the DEA that, effective August
1, 1999, L&M. Vending no longer sold
List I chemical products, L&M Vending
surrendered its DEA Certificate of
Registration and transferred to OTC, via
invoice, all of its inventory of products
containing List I chemicals. Larry Petit,
who had performed confidential
informant work for DEA in which L&M
Vending was used, testified at the
hearing that OTC was formed in order
to shift legitimate List I chemical
products sales away from L&M
Vending’s informant operations. Due to
policy changes within the agency, DEA
discontinued using Larry Petit applied
as a cooperating source in September of
1997. In May of 2001, L&M Vending was
still in business, supplying novelty
merchandise to convenience stores.

Larry Petit testified during the hearing
in this matter that Tim Petit was the
owner of L&M Vending and OTC.
However, on June 30, 2000, after these
proceedings began, OTC filed Articles of
Incorporation with the Texas Secretary
of State, listing Larry Petit, Mitzi Petit
and Timmy Petit as directors of the
corporation. On May 5, 1999, Tom Petit
applied for a DEA Registration for OTC
to distribute List I chemical products. In
connection with OTC’s May 5, 1999,
application for a DEA Registration, on
July 30, 1999, DEA and Larry Petit (on
behalf of OTC), entered into a
Memorandum of Agreement (“MOA”).
In the MOA DEA promised to grant OTC
a Certificate of Registration for chemical
code numbers 8112 (pseudoephedrine),
8113 (ephedrine) and 1225
(phenylpropanolamine), in exchange for
Respondent’s compliance with
requirements beyond those stated in
Federal, State and local law. Generally,
the Respondent agreed to maintain
complete records, review each sale for

any suspicious transaction, identify its
customers and promptly notify DEA in
the event of a change in business or
ownership.

A DEA registration was issued to OTC
on or about July 30, 1999, and was
scheduled to expire December 31, 2000,
if no renewal application was filed. OTC
was thus authorized to distribute List I
chemical products while its registration
was valid, until July 17, 2000, when the
Administrator entered his Order of
Immediate Suspension of Registration.

On December 22, 2000, Tim Petit filed
a renewal application for DEA
registration. The application was “OTC
Distribution.Co.” typed in as the
registrant’s name. However,
handwritten below that entry was “OTC
Distribution Inc.” Additionally, in the
explanation section of the application,
the words “Temporary (sic.)
Suspended” were handwritten. Tim
Petit signed the renewal application,
designating himself as ‘President-
Owner” of the business. On August 31,
2000, OTC filed a Designation of
Representatives and Power of Attorney
(Designation), pursuant to 21 CFR
1316.50. The Designation, executed by
Tim Petit, appointed Larry Petit “as
representative of the sole proprietorship
and/or Corporation, nunc pro tunc to
July 7, 1999 (for the proprietorship) and
June 30, 2000 (for the Corporation), to
represent either or both with regard to
matters within DEA’s jurisdiction.”
While Larry Petit provided testimony on
behalf of the Respondent, Tim Petit did
not appear or testify at the hearing.

Both L&M Vending, Inc. and OTC
conducted business through “800”
numbers on vehicle cell phones. L&M
Vending is not listed in the Dallas area
telephone directory. Larry Petit testified
at the hearing that he did not know
whether or not OTC was listed in the
telephone directory. Testimony at the
hearing also established that OTC had
never had a marketing plan, never
advertised, had promotions, nor
provided point-of-sale advertising. Larry
Petit did not know the number of
pseudoephedrine tablets sold in 2000,
had not assessed the total market for
that product, was unaware of his market
share for that product and did not have
a product catalogue or price list.

In the Memorandum of Agreement
which OTC entered into with DEA in
1999 in order to become registered, the
company agreed to maintain records of
receipt, distribution and returns of each
transaction of listed chemical products,
even if the transaction was not a
regulated transaction. These records
were to include information as to the
purchaser’s identity, date of transaction,
full description of the product and
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method of transfer and the method of
payment. Receipt and distribution
records were to be maintained at the
registered location or at Larry Petit’s
daughter-in-law’s, Tita Petit’s, office, be
readily retrievable and maintained for
two (2) years after the transaction.
Distribution of all List I chemical
products were to be made under the
name OTC.

Larry Petit further agreed to mail
photocopies of receipt and distribution
records of listed chemical products to
DEA on a monthly basis and submit
monthly reports to DEA of mail order
sales of listed chemical products. OTC
was not in compliance with the MOA
because OTC failed to regularly provide
the requisite purchase records to DEA
for its listed chemical products. OTC
also failed to provide DEA with monthly
purchase records, although it did
provide monthly sales records. Both
were required by the MOA.

Respondent also agreed in the MOA
that Larry Petit would personally review
each sale by OTC of listed chemical
products for suspicious orders, any and
all of which were to be promptly
reported to DEA. Although not required
of List I chemical distributors by law,
under the MOA, Respondent was
obligated to take quarterly inventories of
its List I chemical products, which
would include the List I chemical’s
name, strength, form of packaging,
amount in stock, date of inventory and
a witnessed signature of the person
taking the inventory.

OTC was also required to keep two
forms of identification on file for all
customers and maintain a separate file
on each customer purchasing List I
chemical products. For retail customers,
the file should include a copy of the
customer’s business license and
photographs of the establishment
bearing the company name. If the
company was a DEA registrant, that
status was to be verified with the DEA
Dallas Field Division. OTC was also to
ensure the “ship to” address of retail
customers matched the addresses on
business licenses maintained in the
customer files.

OTC’s List I chemical products were
to be received and stored only at 12617
Gaslite Drive, Dallas, Texas and DEA
approval was required before OTC could
use any other storage facility. OTC also
agreed to provide advance notification
to the Dallas Field Division of any
planned ownership change in OTC and
promptly notify DEA if OTC
Distribution Co. discontinued business.

During a pre-registration investigation
of Respondent’s premises conducted
July 28, 1999, DEA Investigators
reviewed the terms of the proposed

MOA point by point with Larry Petit,
who was permitted to ask questions and
make comments on the terms of the
agreement. Larry Petit did suggest some
changes and DEA agreed to allow OTC’s
books to be kept at Tita Petit’s
residence, separate from OTC’s
registered location. Larry Petit was
advised that he would have to very
carefully and fully identify OTC’s
customers and comply with regulations
stipulated in the Code of Federal
Regulations. Copies of regulations and
warning sheets, advising the DEA had
seized combination ephedrine and
pseudoephedrine at clandestine
methamphetamine laboratories, were
also provided. Larry Petit was instructed
that OTC should have a photocopy of
customer’s applications or DEA licenses
or of photographic identification or
driver’s licenses and should physically
verify that the company existed.

The Acting Deputy Administrator
agrees with the Administrative Law
Judge that this MOA is a valid and
binding agreement between DEA and
Respondent.

On March 30, 2000, DEA Diversion
Investigators went to Tita Petit’s
residence. Since August 1999, Tina Petit
had worked for OTC, assisting Larry
Petit in keeping the company’s List I
chemical product records, and the
records were maintained at her
residence. The Diversion Investigators
asked for OTC’s purchase and sales
records, and Tita Petit produced
hardcopy sale and purchase invoices
which she confirmed were “‘all the
records.” The records were found to be
incomplete in that they did not indicate
when and if a product was actually
received. Tita Petit indicated she and
Larry Petit were trying to ‘“work out the
problem” and at that time there was no
real way to tell when a shipment had
been received. During this period they
were working with OTC’s main supplier
of List I chemical products, OTC
Brokerage, Inc. (“OTCB”), to match up
invoices. In a May 10, 2000, letter to
DEA, Larry Petit indicated OTCB had
not provided OTC with complete
purchase records.

The Diversion Investigators attempted
to conduct an audit of the company’s
List I chemical products. The audit
covered the period July 30, 1999, to
March 30, 2000. In addition to the
incomplete receiving records, the
Diversion Investigators found
inconsistencies in the sales records. The
Investigators went to some of OTC’s
suppliers in an attempt to determine
exactly how much product was received
by OTC during the audit period. They
were not able to obtain all the
information they needed. The audit

disclosed shortages of several products
including thousands of bottles of
pseudoephedrine.

Diversion Investigators conducted
another inspection on May 23, 2000.
They inventoried approximately 1,500
bottles of List I chemical products on
hand, a figure Larry Petit certified.
Using Respondent’s list of sales of the
month of May 2000 and purchase and
sales documents from OTC, and two of
its suppliers for that month, DEA
personnel determined that for the
month of May 2000, OTC had additional
shortages of 10,589 bottles of List I
chemical products.

The Administrative Law Judge found
that as a chemical registrant, OTC had
an obligation to maintain records
regarding List I chemical products and
to keep purchasing records and sales
records. Further, pursuant to paragraph
7 of the MOA, OTC was required to
keep an inventory of all List I chemicals
on a quarterly basis. Pursuant to the
MOA, OTC was also required to keep
sales invoices. The sales invoices DEA
obtained March 30, 1999, were retained
pursuant to that requirement, but those
records were incomplete. More than half
of the 179 invoices (98) did not denote
the method of transfer, which should be
recorded in accordance with DEA
regulations. The MOA also required
recordation of the method of payment,
yet approximately 56 or 57 of the total
invoices reviewed failed to note method
of payment.

In the months following its pre-
registration inspection, OTC provided
DEA with sales records in accordance
with the MOA, but not the required
purchase records. The purchase records
were, however, promptly produced in
January or February 2000 after they
were requested.

Between July 1999 and February
2000, Koehn Enterprises of Texarkana,
Texas purchased 600 cases of
pseudoephedrine product from OTC. On
February 15, 2000, a DEA Diversion
Investigator went to the location that
OTC shipped to and found Koehn’s
registered location to be a day care
center and that its List I chemical
products were being stored at another
unregistered address. Koehn also had
been arrested on state charges for
unlawful transfer of precursor
chemicals. DEA was advised that Koehn
made many shipments of List I
chemicals to Las Vegas, Nevada to
customers taken over from OTC. Koehn
was unable to account for 97 cases of
pseudoephedrine which it had received
from OTC.

OTC was also receiving, processing
and distributing orders containing List I
chemical products at the AIT Freight
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facility. When an air shipment came
into AIT, OTC’s salesman would come
to the facility and break down the
shipment into orders. While some
would be given to AIT for re-shipment,
others would be given by OTC’s
salesman to customers who came to
AIT’s dock. On May 12, 2000, the
salesman was seen supervising the
loading of apparent pseudoephedrine
product into a rental truck, which then
left the area. Thus it appeared that OTC
was shipping or distributing List I
chemicals from an unregistered
location.

From April to June 2000, Respondent
kept an organized chart of
pseudoephedrine product activity. This
chart included: Detailed information as
to customers’ identity and addresses,
DEA registration numbers, dates of
request, invoice numbers, types of
carrier used to deliver the product,
quantities of product sold, any amounts
returned, OTC purchase order numbers,
the customers’ purchase order numbers,
specific product information and the
payment numbers.

With regard to customer compliance,
OTC sent a packet of information to its
customers containing information about
reporting suspicious orders, complying
with DEA regulations and restricting
terms of resale. It also sent a contract to
retailers selling OTC products which
required implementing and educating
store employees on a “maximum
purchase policy”” and compliance with
all DEA regulations. OTC also sent a
conditions of sales contract to its
distributor customers, explaining its
requirements for resale of
pseudoephedrine and ephedrine
products. A suspicious orders guide
sheet was also provided both retail and
distributor customers, enumerating a list
of suspicious factors found in the DEA’s
Chemical Handler’s Manual. It also
explained that distributors, who were
most familiar with their customers and
circumstances, must use their best
judgment in identifying suspicious
orders. Govt. Ex. 11 at 5. With regard to
OTC’s customer files, most contained
photographs of their facilities and
photocopies of their representative’s
driver’s license.

OTC reported suspicious transactions
to DEA by letter five times between
November 18, 1999, and June 22, 2000.
Its predecessor, L&M Vending, also
reported suspicious transactions by
letter on five occasions between March
and July 1999.

DEA has implemented a system of
documenting and informing a company
that products it has manufactured or
distributed have surfaced at a site
associated with clandestine drug

manufacturing. Fourteen DEA Warning
Letters were addressed to Respondent
between January 6, 1999, and October
18, 2000, enumerating over 20 different
seizures of OTC’s pseudoephedrine
product at clandestine sites. These
letters documented the seizure of 28,423
bottles of 60-count List I chemical
product, 116 bottles of 100-count List I
chemical product and 32,589 bottles of
120-count List I chemical products.
During the period November 1999 to
July 2000, OTC pseudoephedrine
product was seized at clandestine
laboratories in eight states, with over 2
million dosage units seized in
Oklahoma alone.

OTC sold List I chemical products to
Tobacco Wholesale. Sales increased
from 110 cases in February 2000 to over
800 cases by May 2000. Larry Petit
thought this was appropriate, as that
firm would become OTC’s regional
distributor in Oklahoma. He also
testified he had an agreement with
another List I chemical wholesaler,
Branex to be OTC’s regional distributor
in Florida. However, this was not a
written agreement, but one orally
negotiated by OTC’s salesman. Petit was
unaware if OTC had a special price
agreement with Branex, whether he had
assessed Branex’s ability to compete in
the Florida pseudoephedrine market or
if Branex had been asked to provide
OTC a list of its retail customers.

There were instances when Larry Petit
also did not check on the trade
references supplied by customers or
know if anyone from OTC had checked
on their downstream customers. Petit
also admitted that he ignored references
supplied by customers even though he
referred to the reference as a “bad guy.”

In the traditional market, Pfizer is the
manufacturer and distributor of the
Sudafed product line and one of the
largest sellers of pseudoephedrine
products in the United States. Pfizer’s
major customers include retail trade
outlets such as drug and grocery store
chains and mass merchandisers. From
August 1999 to April 2000, OTC sold
almost one-third the number of
pseudoephedrine products sold by
Pfizer nationwide. Pfizer’s
representative was not aware of OTC as
a competitor and concluded OTC’s
brand was not sold in the same market
as Sudafed.

The L. Perrigo Company is the largest
manufacturer of over-the-counter
pharmaceutical products for the ““store
brand” market, which are sold under
various labels and compete with
nationally advertised brands. From
August 1999 until April 2000, OTC sold
over one-third the number of tablets of
pseudoephedrine product sold by

Perrigo. Perrigo’s representative had
never seen or heard of the OTC’s
product and concluded it was neither a
national brand nor a competitor of
Perrigo’s.

During the hearing and in post-
hearing filings, the Government asserted
that Respondent’s registration should be
revoked on public interest grounds. It
argued that OTC failed to maintain
effective controls against diversion, that
the MOA bound OTC to additional
requirements with which OTC failed to
comply and that OTC failed to take
corrective action after being notified of
possible diversion of its product. The
Government also contends OTC failed to
comply with relevant Federal, State and
local law by failing to report a regulated
transaction which included a suspicious
method of payment to DEA, failure to
identify the other party to a regulated
transaction, failure to keep and maintain
records of regulated transactions and
failure to keep and maintain accurate
inventory records.

The Government contends OTC'’s
principal manager was aware of DEA
regulatory requirements and knew,
through DEA Warning Letters, that its
pseudoephedrine product was being
diverted to the illicit production of
methamphetamine. The Government
further argues OTC was not providing
listed chemical products for the
traditional and recognized therapeutic
market.

Respondent contends it substantially
satisfied its regulatory obligations,
entered into a voluntary agreement
imposing additional responsibilities,
substantially followed those obligations
and attempted to consult with DEA to
improve its operations. It further points
to Larry Petit’s extensive work with the
DEA. While acknowledging violation of
the record-reporting provision of the
MOA when it failed to provide purchase
orders to DEA, it argues this violation
does not justify revocation, given OTC’s
remedial efforts to rectify that error.

Pursuant to 21 U.S.C. 823(h) and
824(a)(4), the Acting Deputy
Administrator may revoke a DEA
Certificate of Registration and deny any
pending application for renewal for
such registration, if she determines that
registrant’s continued registration
would be inconsistent with the public
interest. Section 823(h) requires that the
following factors be considered in
determining the public interest:

(1) Maintenance by the applicant of
effective controls against diversion of
listed chemicals into other than
legitimate channels.

(2) Compliance by the applicant with
applicable Federal, State and local law.
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(3) Any prior conviction record of the
applicant under Federal or State laws
relating to controlled substances or to
chemicals controlled under Federal or
State law.

(4) Any past experience of the
applicant in the manufacture and
distribution of chemicals; and

(5) Such other factors as are relevant
to and consistent with the public health
and safety.

These factors are to be considered in
the disjunctive; the Acting Deputy
Administrator may rely on any one or a
combination of factors and may give
each factor the weight she deems
appropriate in determining whether a
registration should be revoked or an
application for registration denied See
Henry J. Schwartz, Jr., M.D., 54 FR
16422 (1989).

As a preliminary matter, the
Administrative Law Judge refused the
Government’s request to take official
notice that “no business entity,
intended to be a going concern, operates
in such a fashion as OTC did.” The
Acting Deputy Administrator agrees that
the broad assertion of OTC’s
illegitimacy as an on-going business
entity embodied in this particular
request is not appropriate for official
notice. However, the Acting Deputy
Administrator disagrees with the
Administrative Law Judge’s broad
conclusion that DEA possesses “‘no
specialized knowledge pertaining to
general business practices of legitimate
business entities”” (AL] Decision at 47).
The DEA does possess special expertise
in many areas of business operations,
both legitimate and illegitimate, which
relate to the manufacture and
distribution of controlled substances
and List I chemicals.

Nevertheless, deciding whether or not
“any” business entity, intending to be
an ongoing concern, would operate as
OTC did, does require a qualitative
analysis of the evidence in the
particular record on a finding which
could materially impact the outcome.
The request also does not involve an
“obvious and notorious” fact (See
Attorney General’s Manual at 79), is
open to dispute and is not capable of
ready and certain verification.
Considering the foregoing and the scope
of the request, the Acting Deputy
Administrator will not take official
notice of the specific fact which was
requested.

Nevertheless, certain facts established
in the record do indicate numerous
deviations from what would be
considered sound business practices of
companies engaged in distributing
regulated chemicals. As did the
Administrative Law Judge, these facts

will be considered by the Acting Deputy
Administrator in determining the public
interest in OTC’s continued registration.

The Acting Deputy Administrator also
agrees with the Administrative Law
Judge that OTC Distribution Company’s
Certificate of Registration was not
terminated as a matter of law when,
after initiation of these proceedings,
Tim Petit filed Articles of Incorporation
with the State of Texas in the name of
“OTC Distribution, Inc.” Ambiguity as
to the Respondent’s intent to alter its
status as a sole proprietorship to that of
corporation and to use a renewed
certificate to carry out its business, was
generated by conflicting notations on
the December 22, 2000, application for
renewal of registration signed by Tim
Petit.

However, no requests for a
modification to change the registrant’s
name or transfer the certificate of
registration to a new corporate entity
were ever submitted. The Government
also did not introduce evidence of
conduct by OTC Distribution Co.,
consistent with a conclusion that OTC
Distribution Co. had ceased existence or
discontinued business. Neither was any
Texas law offered to support the
conclusion that, by operation of law,
OTC Distribution Co. ceased legal
existence or discontinued business,
simply upon filing of the articles of
incorporation. Accordingly, the Acting
Deputy Administrator agrees with the
Administrative Law Judge that OTC
Distribution Company’s DEA Certificate
of Registration remains a viable, if
temporarily suspended, registration
whose fate cannot be decided by
summary disposition.

With respect to factor one,
maintenance of effective controls
against diversion, the Acting Deputy
Administrator agrees with the
Administrative Law Judge that
Respondent’s physical storage facility
met or exceeded minimum security
requirements. However, while physical
security is a focus of 21 CFR 1309.71
(2000), the Acting Deputy Administrator
agrees with the Government’s exception
to the Opinion and Recommended
Ruling, that the Administrative Law
Judge’s discussion on this factor was
unnecessarily limited to the adequacy of
storage and physical access to
Respondent’s List I chemical products.

Among the factors required to be
considered by the Acting Deputy
Administrator under the general
security requirements of 21 CFR
1309.71, is “[t]he adequacy of the
registrant’s or applicant’s systems for
monitoring the receipt, distribution and
disposition of List I chemicals in its
operations.” 21 CFR 1309.71(b)(8).

Further, prior agency rulings have
applied a more expansive view of factor
one than mere physical security. See,
e.g., Alfred Khalily, Inc., 64 FR 31,289,
31,292 (1999) and NVE
Pharmaceuticals, Inc., 64 FR 59,215,
59,217-18 (1999) (failure to identify a
party to a transaction or engaging in
transactions with non-registered entities
fell under factor one); State Petroleumn,
Inc., 67 FR 9,994, 9,994 (2002); Hadid
International, Inc., 67 FR 10,230, 10,231
(2002) and Aqui Enterprises, 67 FR
12,576, 12,578 (2002) (recordkeeping
inadequate to track sales and customers
within factor one).

Respondent’s failure to maintain
adequate administrative records and
controls to permit a more precise audit
of its List I chemical products, its
inability or unwillingness to fully
comply with its record keeping and
report obligations under the MOA, its
distribution of List I chemical products
directly to customers from a freight
facility loading dock and substantial
seizures of OTC pseudoephedrine
products from illicit sites, all weigh
against Respondent as to factor one.

With regard to factor two, compliance
with applicable law, the Acting Deputy
Administrator agrees with the
Administrative Law Judge that OTC was
bound to comply with the provisions of
the MOA, in addition to the
recordkeeping, reporting and
identification requirements in the Code
of Federal Regulations. OTC then failed
to provide the DEA with adequate
inventory records, complete sales
invoices or with any purchase records.

With regard to the accountability
audits conducted by DEA Diversion
Investigators which resulted in their
finding of overages and shortages of
listed chemicals, Respondent has filed
exceptions to the Opinion and
Recommended Ruling of the
Administrative Law Judge. OTC argues
the audits were not undertaken in a
“manner that lends credibility to their
results” and ‘“were based on erroneous
assumptions.” Respondent’s Exceptions
at 4. However, the inability of DEA
personnel to precisely account for the
receipt and distribution of OTC’s List I
chemical products was principally
attributable to Respondent’s failure to
maintain adequate records. The Acting
Deputy Administrator is particularly
troubled that Respondent was placed on
notice by the terms of the MOA as to its
need to maintain accountability for the
List I chemicals it distributed—through
its own records—and nevertheless failed
to fully comply with those requirements
either by intent, ignorance or neglect.

There was a substantial deviation
between the results of two investigators
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as to the number of unaccounted for
bottles from the audit. Nevertheless,
using the smaller numbers, the
Administrative Law Judge characterized
OTC’s unaccounted for product as being
“unacceptably large.” However, in its
exceptions, Respondent points to the
inability of OTC’s supplier, OTCB, to
provide exact figures as to the amount
of product it shipped to OTC during the
audit period, thus degrading the
reliability of the figures the Diversion
Investigator was required to use in
making her calculations. The
Administrative Law Judge adequately
acknowledged the inherent difficulty in
arriving at a bottom line using the
records that were available. It also
should be noted that OTC was required
to maintain complete records of all
listed chemicals it received.
Nevertheless, given the large figures of
unaccounted for product, it was
reasonable to infer that even given the
problems in accuracy noted in the
record here, there were still
unacceptably large quantities of
unaccounted for List I chemical
products in OTC’s records. Further, the
gravaman of the Administrative Law
Judge’s opinion in this section was
OTC’s internal failure to maintain
adequate records. The Acting Deputy
Administrator agrees and concludes that
failure is significant and contributes to
the risk to the public interest of OTC’s
chemical products being diverted to the
illicit market. See, e.g., In the Matter of
David N. Pruitt, 57 FR 11,339, 11,340
(1992).

Based on inclusion of the unregulated
product Maxinol, in the computation
chart prepared by one of the Diversion
Investigators based on OTCB records
(Govt. Ex. 95) and photographs of that
product taken during the May 23, 2000,
inspection, Respondent’s exceptions
further challenge the overall validity of
the audits. However, it was jointly
stipulated by the parties that Maxinol
does not contain a List I chemical and
the Administrative Law Judge’s findings
relating to that audit and her decision
were not premised on the apparent 1296
unaccounted for bottles of Maxinol.
Indeed, the six other products in the
computation chart which did form the
basis for the judge’s findings regarding
the audit, are all products containing
List I chemicals and reflect large
quantities of unaccounted
pseudoephedrine product, including a
shortage of 54,403 bottles of OTC’s 120-
count 60 mg. product. The Acting
Deputy Administrator finds
Respondent’s exception to be without
merit.

The Administrative Law Judge
concluded Respondent engaged in

suspicious regulated transactions
involving uncommon methods of
delivery and payment. Such
transactions are required to be reported
to the DEA pursuant to 21 CFR
1310.05(a)(1) (2000). With regard to
delivery, OTC representatives received,
processed and distributed orders
containing List I chemical products
directly from a freight facility, an
unregistered location. These
transactions would be regarded as
suspicious transactions. However, the
Acting Deputy Administrator agrees
with the Administrative Law Judge that
there was insufficient evidence showing
Respondent shipped List I chemical
products to an unregistered location in
connection with sales to Worldwide
Wholesale.

The Administrative Law Judge found
OTC engaged in a suspicious,
unreported transaction when it accepted
$70,000.00 in cash from T.J. Wholesale
as part of a transaction for products
containing List I chemicals. Noting the
finding that Larry Petit did not think the
payment suspicious, Respondent has
filed an exception asserting the
Administrative Law Judge’s decision in
effect, improperly places the
characterization as to what constitutes a
“suspicious order in the hands of the
Agency after the fact.”

While the seizure of
pseudoephedrine, sold by OTC to T.J.
Wholesale and later discovered in illicit
laboratories, had not yet been reported
to OTC by a Warning Letter, the
suspicious circumstances of the cash
transaction were readily apparent to any
reasonable person. Larry Petit’s
explanation, that he did not think it
unusual for someone going to Las Vegas
to have $70,000.00 cash, begs the
relevant question. While perhaps a “big-
time” gambler might carry cash for that
purpose, that does not explain why a
legitimate business enterprise would
purchase a substantial amount of List I
chemical products with cash, let alone
$70,000.00 worth of pseudoephedrine.

In addition to the testimony of a
Diversion Supervisor that payment in
cash is suspicious, payment in cash and
by cashier’s check were identified as
reasons to consider a particular
transaction as being suspicious in the
very materials OTC sent its own
customers. OTC also included cash
payments as suspicious in proposed
conditions of sale contracts with its
customers. (See Govt. Ex 11 at 4.) That
Larry Petit recognized the unusual
nature of the transaction was also
indicated by his testimony that he told
T.J. Wholesale’s representative that he
would take the cash “one time only”
and “I don’t operate my company that

way.” (Tr. at 1295.) Given the foregoing,
the Acting Deputy Administrator
concludes Larry Petit recognized the
unusual nature of this transaction and it
should have been reported to DEA at the
time.

The Administrative Law Judge found
OTC engaged in over-the-threshold
regulated transactions of
pseudoephedrine products with a non-
registrant. (Finding of fact 47.) This
involves sales to the Red Coleman
Stores. Respondent filed exceptions to
this finding, arguing Red Coleman is a
retail distributor which did not have to
be registered with DEA. The Acting
Deputy Administrator agrees the
evidence is ambiguous on this point and
insufficient to show the Red Coleman
Stores engaged in over-the-threshold
retail transactions requiring that
company’s registration. Accordingly, the
Administrative Law Judge’s finding of
sales to a non-registrant in violation of
DEA regulations will not be adopted.

Regarding factor three, relevant
conviction record, the Administrative
Law Judge found that neither the
Respondent nor its principal officers
have any prior conviction record
relevant to the handling of List I
chemicals.

Regarding factor four, applicant’s
experience in distributing chemicals,
the Administrative Law Judge found
that the officers of OTC and Larry Petit
in particular, had extensive experience
with distributing List I chemicals, much
of which stemmed from the operation of
L&M Vending Company and Larry
Petit’s work with DEA.

With respect to factor five, such other
factors relevant to and consistent with
public health and safety, the
Administrative Law Judge noted the
serious impact upon the public interest
of the diversion of List I chemical
products into the illicit production of
methamphetamine. Acknowledging the
distinction between ‘“Traditional”” and
“Non-Traditional” markets, the
Administrative Law Judge concluded
OTC engaged in unusual business
practices, raising suspicions as to the
exact source of OTC’s customer base
and intended purpose of its business
operations.

Specifically, OTC was not listed in
the Dallas area telephone directory, did
not have a marketing plan during its
formation and early days of operation,
has no product catalog or price list,
never engaged in promotions or
advertising and had no employees.
Additionally, Larry Petit did not know
OTC’s market share of List I chemical
products. However, the evidence
showed OTC sold over 92 million
tablets of pseudoephedrine product
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from August 1999 until April 2000. This
is a sizable share compared to the sales
of the two largest sellers of
pharmaceutical pseudoephedrine
products in the United States, Pfizer and
Perrigo. Despite the “share” of the
potential market that OTC’s millions of
tablets represented, neither the Pfizer or
Perrigo representatives were even aware
of OTC as a possible competitor.

Further, the government established
that between January 6, 1999 and
October 18, 2000, 14 Warning Letters
enumerated over 20 different seizures of
OTC’s pseudoephedrine products from
illicit sites, including 28,423 bottles of
60-count product, 116 bottles of 100-
count product and 32,589 bottles of 120-
count products. The Acting Deputy
Administrator agrees with the
Administrative Law Judge that these
warning letters demonstrate the
movement of OTC’s List I chemical
products into the illicit market, an
additional factor that OTC’s continued
handling of these products creates a risk
to the public health and safety by
fueling the activities of that illicit
market.

The Acting Deputy Administrator has
considered the totality of the
circumstances, including Respondent’s
favorable evidence. Martha Hernandez,
M.D., 62 FR 61,145, 61,147 (1997). In
this regard, Larry Petit’s relationship
with DEA as a cooperating source;
OTC'’s financial audit and efforts
undertaken to improve the company’s
financial records and better monitor its
billing and shipping records and
invoices; OTC’s willingness to take
action in response to several DEA
Warning Letters; its acceptable customer
compliance files; and the filing of some
suspicious transaction reports by OTC
are all noted. The Acting Deputy
Administrator has also taken into
consideration OTC’s prompt notification
to the Dallas Field Division of its receipt
of product that came into its possession
inadvertently after the Order of
Immediate Suspension had been served
on it, a fact pointed out in Respondent’s
Exceptions to the Opinion and
Recommended Ruling.

On the other hand, Larry Petit’s
experience as a cooperating source
should have sensitized him to the threat
of criminal activity posed by diversion
of List I chemical products and the need
for OTC’s full compliance with both
DEA regulations and the terms of its
MOA. Further, while the financial audit
was a positive business step, it did not
focus on the more pressing need for
regulatory compliance and strict record
keeping actions necessary to ensure
future accountability in the handling of
listed chemical products.

The Acting Deputy Administrator
concludes Respondent’s registration
with DEA would be inconsistent with
the public interest. Although some
positive efforts have been undertaken
after initiation of these proceedings,
OTC’s track record has been one of non-
compliance with recordkeeping
requirements of List I chemical products
and an inability to account for large
quantities of List I chemical products.
OTC further failed to fully comply with
the terms of the MOA, failing to provide
complete sales records, adequate
inventory records or purchases records
as required. Further, OTC’s handling
and delivery of List I chemical products
at AIT’s unregistered and insecure
freight facility creates an unacceptable
risk of diversion.

The Acting Deputy Administrator
agrees with the Administrative Law
Judge that DEA has insufficient
assurances that Respondent, under the
possible direction of Tim Petit, will be
able to aggressively correct its List I
chemical product handling practices
and recordkeeping problems to a level
that would justify its continued
registration as being in the public
interest. In the past, under the direction
of Larry Petit, Respondent’s disregard
for the regulations and its obligations
under the MOA make questionable its
commitment and ability to comply with
the DEA statutory and regulatory
requirements designed to protect the
public from the diversion of listed
chemicals. See, e.g., Seaside
Pharmaceutical Co., 67 FR 12,580,
12,583 (2002); Aseel, Incorporated,
Wholesale Division, 66 FR 35,459,
35,461 (2001).

Accordingly, the Acting Deputy
Administrator of the Drug Enforcement
Administration, pursuant to the
authority vested in her by 21 U.S.C. 823
and 824 and 28 CFR 0.100(b) and 0.104,
hereby orders that DEA Certificate of
Registration, 0044580RY, previously
issued to OTC Distribution company,
be, and it is, hereby revoked. The Acting
Deputy Administrator further orders
that any pending applications for
renewal or modification of said
registration be, and they hereby are,
denied. This order is effective December
18, 2003.

Dated: November 26, 2003.

Michele M. Leonhart,

Acting Deputy Administrator.

[FR Doc. 03-31219 Filed 12-17-03; 8:45 am]
BILLING CODE 4410-09-M

DEPARTMENT OF LABOR
Office of the Secretary

Submission for OMB Review;
Comment Request

December 9, 2003.

The Department of Labor (DOL) has
submitted the following public
information collection request (ICR) to
the Office of Management and Budget
(OMB) for review and approval in
accordance with the Paperwork
Reduction Act of 1995 (Pub. L. 104-13,
44 U.S.C. Chapter 35). A copy of this
ICR, with applicable supporting
documentation, may be obtained by
contacting the Department of Labor. To
obtain documentation, contact Darrin
King on 202-693-4129 (this is not a toll-
free number) or E-Mail: king-
darrin@dol.gov.

Comments should be sent to Office of
Information and Regulatory Affairs,
Attn: OMB Desk Officer for the Office of
Disability Employment Policy (ODEP),
Office of Management and Budget,
Room 10235, Washington, DC 20503
(202—395-7316/this is not a toll-free
number), within 30 days from the date
of this publication in the Federal
Register.

The OMB is particularly interested in
comments which:

» Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

 Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

* Enhance the quality, utility, and
clarity of the information to be
collected; and

e Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.

Agency: Office of Disability
Employment Policy.

Type of Review: New collection.

Title: National Survey of Sub-
minimum Wage (14c) Certificate
Recipients.

OMB Number: 1230-0NEW.

Affected Public: Not-for-profit
institutions.

Type of Response: Reporting.

Frequency: One time.
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Number of Respondents: 341.

Number of Annual Responses: 341.

Estimated Time Per Response: 30
minutes.

Total Burden Hours: 171.

Total Annualized Capital/Startup
Costs: $0.

Total Annual costs (operating/
maintaining systems or purchasing
services): $0.

Description: The data collected from
this survey will provide descriptive
information on the current use of Fair
Labor Standards Act (FLSA) section
14(c) Special Wage Certificates by
Community Rehabilitation Programs in
the United States. Specifically, the
survey will look at perceived
organizational barriers to achieving
competitive employment outcomes for
individuals with significant disabilities.
This will include organizations’
perceived training and resource needs
related to moving their programs from
FLSA section 14(c) to integrated
employment outcomes. The information
generated by the survey will be used by
ODEP for policy analysis and
subsequent policy development and
recommendations. In addition, Training
and Technical Assistance for Providers
(T-TAP) will use the information to
design and disseminate resources and
training materials as well as provide
technical assistance to Community
Rehabilitation Programs (CRP). Part of
disseminating this information will
include writing journal articles, fact
sheets, online seminars and web
postings, conference presentations, or
other literature that can be used by
ODEP, T-TAP, CRPs, organizations, and
others interested in facilitating
competitive employment for individuals
with disabilities.

Ira Mills,
Departmental Clearance Officer.

[FR Doc. 03—-31199 Filed 12—-17-03; 8:45 am]
BILLING CODE 4510-LX-M

DEPARTMENT OF LABOR
Office of the Secretary

Child Labor Education Initiative

AGENCY: Bureau of International Labor
Affairs, Department of Labor.

ACTION: Notice of intent to solicit
cooperative agreement applications.

SUMMARY: The U.S. Department of Labor
(USDOL), Bureau of International Labor
Affairs (ILAB), intends to award
approximately U.S. $29 million to
organizations to develop and implement
formal, non-formal, and vocational
education programs as a means to

combat exploitative child labor in the
following countries and regions: Central
America (Costa Rica, El Salvador,
Guatemala, Honduras, and Nicaragua),
Ecuador, Indonesia, Southern Africa
(Botswana, Lesotho, Namibia, South
Africa, and Swaziland), and Turkey.
ILAB intends to solicit cooperative
agreement applications from qualified
organizations (i.e., any commercial,
international, educational, or non-profit
organization capable of successfully
developing and implementing education
programs) to implement programs that
promote school attendance and provide
educational opportunities for working
children or children at risk of starting
working. The programs should focus on
innovative ways to address the many
gaps and challenges to basic education
found in the countries mentioned above.
Please refer to http://www.dol.gov/_sec/
regs/fedreg/notices/2002012956.pdf for
an example of a previous notice of
availability of funds and solicitation for
cooperative agreement applications.

DATES: Specific solicitations for
cooperative agreement applications are
to be published in the Federal Register
and remain open for at least 30 days
from the date of publication. All
cooperative agreements awarded will be
made before September 30, 2004.

ADDRESSES: Once solicitations are
published in the Federal Register,
applications must be delivered to: U.S.
Department of Labor, Procurement
Services Center, 200 Constitution
Avenue, NW., Room N-5416, Attention:
Lisa Harvey, Washington, DC 20210.

FOR FURTHER INFORMATION CONTACT: Lisa
Harvey. E-mail address: harvey-
lisa@dol.gov. All inquiries should make
reference to the USDOL Child Labor
Education Initiative—Solicitations for
Cooperative Agreement Applications.

SUPPLEMENTARY INFORMATION: Since
1995, USDOL has supported a
worldwide technical assistance program
implemented by the International Labor
Organization’s International Program on
the Eliminatio