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DEPARTMENT OF AGRICULTURE

7 CFR 3200
RIN 0599-AA10

Office of Procurement and Property
Management (OPPM); Uniform
Procedures for the Acquisition and
Transfer of Excess Personal Property

AGENCY: Office of Procurement and
Property Management.
ACTION: Direct final rule.

SUMMARY: The Office of Procurement
and Property Management of the
Department of Agriculture (USDA)
proposes to amend its procedures for
the acquisition and transfer of excess
personal property to 1994 Institutions
(as defined in section 532 of the Equity
in Education Land Grant Status Act of
1994 (Pub. L. 103-382; 7 U.S.C. 301
note)); any Hispanic-Serving Institution
(as defined in section 316(b) of the
Higher Education Act of 1965 (20 U.S.C.
1059c(b)); and any college/university
eligible to receive funds under the Act
of August 30, 1890 (7 U.S.C. 321 et seq.),
including Tuskegee University, in
support of research, educational,
technical, and scientific activities or for
related programs. This amendment
would clarify administrative rules
regarding equipment transfer and
reduce the administrative burden placed
on the Institutions.

DATES: This rule is effective March 1,
2004 without further action, unless we
receive written adverse comments or
written notice of intent to submit
adverse comments on or before January
29, 2004. If we receive adverse
comments, the Office of Procurement
and Property Management will publish
a timely withdrawal of the rule in the
Federal Register.

ADDRESSES: Comments should be sent to
USDA, OPPM, PMD, 1400
Independence Ave., SW., Mail Stop
9304, Washington, DC 20250.

FOR FURTHER INFORMATION CONTACT:
Kathy Fay on 202-720-9779.

SUPPLEMENTARY INFORMATION:

I. Background

II. Procedural Requirements

A. Executive Order Number 12866.
B. Regulatory Flexibility Act.

C. Paperwork Reduction Act.

II. Electronic Access Addresses

I. Background

This direct final rule amends the final
rule which was published in the
Federal Register at 63 FR 57233-57236,
Oct. 27, 1998.

II. Procedural Requirements

A. Executive Order Number 12866

This proposed rule was reviewed
under EO 12866, and it has been
determined that it is not a significant
regulatory action because it will not
have an annual effect on the economy
of $100 million or more or adversely
and materially affect a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities. This
proposed rule will not create any
serious inconsistencies or otherwise
interfere with any actions taken or
planned by another agency. It will not
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs, or the rights and obligations
of recipients thereof.

B. Regulatory Flexibility Act

USDA certifies that this proposed rule
will not have a significant impact on a
substantial number of small entities as
defined in the Regulatory Flexibility
Act, 5 U.S.C. 601, et seq., for the reason
that this regulation imposes no new
requirements on small entities.

C. Paperwork Reduction

The forms necessary to implement
these procedures have been cleared by
the Office of Management and Budget
(OMB) in accordance with the
Paperwork Reduction Act, 44 U.S.C.
2500, et seq.

III. Electronic Access Addresses

You may send electronic mail (E-mail)
to kathy.fay@usda.gov or contact us via
fax at (202) 720-3339.

CHAPTER 32—OFFICE OF PROCUREMENT
AND PROPERTY MANAGEMENT

PART 3200—DEPARTMENT OF
AGRICULTURE GUIDELINES FOR THE
ACQUISITION AND TRANSFER OF
EXCESS PERSONAL PROPERTY

= 1. The authority citation for part 3200
continues to read as follows:

Authority: 5 U.S.C. 301; 7 U.S.C. 2206a.

= 2. Amend § 3200.4 by revising
paragraphs (a), (d) and (e)(2) to read as
follows:

§3200.4 Procedures.

(a) To receive information concerning
the availability of Federal excess
personal property, an eligible
institution’s property management
officer may contact their regional GSA,
Area Utilization Officer. For information
on USDA excess personal property, visit
the USDA Web site at http://
www.nfc.usda.gov/propexcs. USDA
excess property will first be screened by
USDA agencies through the
Departmental Excess Personal Property
Coordinator (DEPPC) using the
Departmental Property Management
Information System.

(d) Eligible institutions may submit
property requests by mail or fax on a
Standard Form 122, “Transfer Order
Excess Personal Property”.

(e)ay* = =

(2) This statement needs to be added
following the property description:

“The property requested hereon is certified
to be used in support of research,
educational, technical, and scientific
activities or for related programs. This
transfer is requested pursuant to the
provisions of Section 923 Pub. L. 104-127 (7
U.S.C. 2206a). Also, in accordance with these
provisions USDA authorizes transfer of title
of this property to the college/university/
institution.”

* * * * *

= 3. Amend § 3200.6 by revising
paragraph (a), redesignating paragraphs
(b) and (c) as (c) and (d), and adding a

new paragraph (b) to read as follows:

§3200.6 Restrictions.

(a) Property in the following Federal
Supply Groups are prohibited from
transfer.
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INELIGIBLE FEDERAL SUPPLY CODE
GROUPS

FSC Group Name

Weapons.

Nuclear ordinance.

Ammunition and ex-
plosives.

Guided missiles.

Space vehicles.

(b) The property in the FSC’s listed
below are discouraged from transfer and
not approved on a routine basis.
However, Institutions may request items
in these FSC groups, but all requests
will be referred to the Director, Office of
Procurement and Property Management
for consideration and approval:

FSC Group Name

15 e Aircraft and airframe
structural compo-
nents.

16 i Aircraft components
and accessories.

17 Aircraft launching,
landing and ground
handling equip-
ment.

20 e Ship and marine
equipment.

* * * * *

= 4. Revise §3200.10 to read as follows:

§3200.10 Disposal.

Once the requirements in § 3200.9 are
met for retention and use of property by
the Institution and title is transferred,
Federal excess personal property (FEPP)
no longer needed by an Institution will
be disposed of in accordance with the
Institution’s disposal practices.
Regardless of ownership, FEPP must
never be disposed of in any manner
which is detrimental or dangerous to
public health or safety. Also, any costs
incurred during the disposal process are
the responsibility of the Institution.

Done at Washington, DG, this 22nd day of
December, 2003.

W. R. Ashworth,

Director, Office of Procurement and Property
Management.
[FR Doc. 03—32013 Filed 12—29-03; 8:45 am]

BILLING CODE 3410-TX-P

DEPARTMENT OF THE TREASURY

Office of Thrift Supervision

12 CFR Parts 506, 550, 560, 563, 5639,
and 575

[No. 2003-68]

Technical Amendments

AGENCY: Office of Thrift Supervision,
Treasury.
ACTION: Final rule.

SUMMARY: The Office of Thrift
Supervision (OTS) is amending its
regulations to incorporate a number of
technical and conforming amendments.
They include clarifications, updated
statutory and other references, and
corrections of typographical errors.
EFFECTIVE DATE: December 30, 2003.
FOR FURTHER INFORMATION CONTACT:
Marilyn K. Burton, Senior Paralegal
(Regulations), (202) 906—6467, or Karen
A. Osterloh, Special Counsel, (202) 906—
6639, Regulations and Legislation
Division, Chief Counsel’s Office, Office
of Thrift Supervision, 1700 G Street,
NW., Washington, DC 20552.
SUPPLEMENTARY INFORMATION: OTS is
amending its regulations to incorporate
a number of technical and conforming
amendments. OTS is making the
following miscellaneous changes:
 Part 506—Information Collection
Requirements under the Paperwork
Reduction Act (PRA). The final rule
updates the table displaying the OMB
control numbers assigned to various
OTS regulations under the PRA by
adding and amending references to a
control number. See 12 CFR 506.1(b).

* Part 550—Fiduciary Powers of
Savings Associations. The final rule
corrects typographical errors in the
chart in §550.70.

 Part 560—Lending and Investment.
The final rule corrects a typographical
error in §560.30.

e Part 563—Savings Associations—
Operations. The final rule adds a
regulatory reference to §563.41(b) and
deletes a citation to an outdated
regulation in §563.180(c).

 Parts 563g—Securities Offerings.
The final rule updates a reference to an
OTS Office and revises citations in
§§563g.1(a)(6), (a)(9) and (a)(10), and
563g.5.

 Part 575—Mutual Holding
Companies. The final rule corrects a
typographical error in § 575.7.

Administrative Procedure Act; Riegle
Community Development and
Regulatory Improvement Act of 1994

OTS finds that there is good cause to
dispense with prior notice and comment

on this final rule and with the 30-day
delay of effective date mandated by the
Administrative Procedure Act.1 OTS
believes that these procedures are
unnecessary and contrary to public
interest because the rule merely corrects
and clarifies existing provisions.
Because the amendments in the rule are
not substantive, these changes will not
detrimentally affect savings
associations.

Section 302 of the Riegle Community
Development and Regulatory
Improvement Act of 1994 provides that
regulations that impose additional
reporting, disclosure, or other new
requirements may not take effect before
the first day of the quarter following
publication.2 This section does not
apply because this final rule imposes no
additional requirements and makes only
technical changes to existing
regulations.

Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act,? the OTS
Director certifies that this technical
corrections regulation will not have a
significant economic impact on a
substantial number of small entities.

Executive Order 12866

OTS has determined that this rule is
not a “‘significant regulatory action” for
purposes of Executive Order 12866.

Unfunded Mandates Reform Act of
1995

OTS has determined that the
requirements of this final rule will not
result in expenditures by State, local,
and tribal governments, or by the
private sector, of $100 million or more
in any one year. Accordingly, a
budgetary impact statement is not
required under section 202 of the
Unfunded Mandates Reform Act of
1995.

List of Subjects

12 CFR Part 506

Reporting and recordkeeping
requirements.

12 CFR Part 550

Savings associations, Trusts and
trustees.

12 CFR Part 560

Consumer protection, Investments,
Manufactured homes, Mortgages,
Reporting and recordkeeping
requirements, Savings associations,
Securities.

15 U.S.C. 553.
2Pub. L. No. 103-325, 12 U.S.C. 4802.
3Pub. L. No. 96-354, 5 U.S.C. 601.
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12 CFR Part 563

Accounting, Advertising, Crime,
Currency, Investments, Reporting and
recordkeeping requirements, Savings
associations, Securities, Surety bonds.

12 CFR Part 563g

Reporting and recordkeeping
requirements, Savings associations,
Securities.

12 CFR Part 575

Administrative practice and
procedure, Capital, Holding companies,

Reporting and recordkeeping
requirements, Savings associations,
Securities.

= Accordingly, the Office of Thrift
Supervision amends title 12, chapter V of
the Code of Federal Regulations, as set
forth below.

PART 506—INFORMATION
COLLECTION REQUIREMENTS UNDER
THE PAPERWORK REDUCTION ACT

= 1. The authority citation for part 506
continues to read as follows:

Authority: 44 U.S.C. 3501 et seq.

= 2. Amend the table in § 506.1(b) by:
= a. Revising the entries for §§563.22
and 563.81; and

= b. Removing the entries for §§ 552.6,
552.7, 563.80, 563b.4, and 563b.20
through 563b.32.

§506.1 OMB control numbers assigned
pursuant to the Paperwork Reduction Act.
* * * * *

(b) Display.

12 CFR part or section where identified and described

Current OMB control No.

* *
563.22
563.81

* *

* * *
* * *
* * *

* *

1550-0016, 1550-0025

* *

1550-0030

PART 550—FIDUCIARY POWERS OF
SAVINGS ASSOCIATIONS

Authority: 12 U.S.C. 1462a, 1463, 1464.

m 4. Revise the table in § 550.70 at

§550.70 Must | obtain OTS approval or file
a notice before | exercise fiduciary powers?

* * * * *
» 3. The authority citation for part 550 paragraphs (b) and (d) to read as follows:
continues to read as follows:
If you will conduct . . . Then. . .

(b) Fiduciary activities that are materially different from the activities
that OTS has previously approved for you, including fiduciary activi-
ties that OTS has previously approved for you that you have not ex-

You must obtain prior approval from OTS under §8§8550.80 through
550.120 before you conduct the activities

ercised for at least five years.

* *

(d) Activities that are ancillary to your fiduciary business

* * *

OoTS.

* *

You do not have to obtain prior OTS approval or file a notice with

PART 560—LENDING AND
INVESTMENT

= 5. The authority citation for part 560
continues to read as follows:

Authority: 12 U.S.C. 1462, 1462a, 1463,
1464, 1467a, 1701j-3, 1828, 3803, 3806; 42
U.S.C. 4106.

» 6. Revise the fifth entry in the table in
§560.30 to read as follows:

LENDING AND INVESTMENT POWERS CHART

§560.30 General lending and investment
powers of Federal savings associations.

* * * * *

Statutory investment limitations (Endnotes

N
Category Statutory authorization contain applicable regulatory limitations)

* * * * * * *
Community development loans and equity iN-  5(C)(3)(A) weeeeiirriaiiireeiiiee e 5% of total assets, provided equity invest-
vestments. ments do not exceed 2% of total assets.4
* * * * * * *

Endnotes:

1. All references are to section 5 of the Home Owners’ Loan Act (12 U.S.C. 1464) unless otherwise indicated.
* * * * * *

*

4. The 2% of assets limitation is a sublimit for investments within the overall 5% of assets limitation on community development loans and in-
vestments. The qualitative standards for such loans and investments are set forth in HOLA section 5(c)(3)(A) (formerly 5(c)(3)(B), as explained in
an opinion of the OTS Chief Counsel dated May 10, 1995 (available at http://www.ots.treas.gov)).
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PART 563—SAVINGS
ASSOCIATIONS—OPERATIONS

» 7. The authority citation for part 563
continues to read as follows:

Authority: 12 U.S.C. 375b, 1462, 1462a,
1463, 1464, 1467a, 1468, 1817, 1820, 1828,
18310, 3806; 42 U.S.C. 4106.

m 8. Revise the last sentence of the
introductory paragraph of § 563.41(b) to
read as follows:

§563.41 Transactions with affiliates.
* * * * *

(b) * * * In addition, a savings
association should read all references to
“the Board” or “appropriate federal
banking agency” to refer only to “OTS,”
except for references at 12 CFR
223.2(a)(9)(iv), 223.3(h), 223.3(z),
223.14(c)(4), 223.43, and 223.55.

* * * * *

§563.180 [Amended]

= 9. Amend § 563.180(c) by removing the
last sentence.

PART 563g—SECURITIES OFFERINGS

m 10. The authority citation for part 563g
continues to read as follows:

Authority: 12 U.S.C. 1462a, 1463, 1464; 15
U.S.C. 78¢(b), 781, 78m, 78n, 78p, 78w.

§563g.1 [Amended]

= 11.In §563g.1, amend paragraph (a)(6)
by removing “Corporate and Securities
Division” and by adding in lieu thereof
“Business Transactions Division’;
amend paragraph (a)(9) by removing
“§563b.2(a)(27)” and adding in lieu
thereof “§563b.25”’; and amend
paragraph (a)(10) by removing
“§563b.2(a)(29)” and adding in lieu
thereof “§563b.25”.

§5639g.5 [Amended]

= 12. Amend § 563g.5(a) by removing the
phrase “§ 563b.8(e)(1), (e)(3), and (e)(4),
(f) through (q), and (s)” and adding in
lieu thereof “§§563b.115(a),
563b.150(a)(6), 563b.155, 563b.180(b),
and Form AC, General Instruction B”.

PART 575—MUTUAL HOLDING
COMPANIES

m 13. The authority citation for part 575
continues to read as follows:

Authority: 12 U.S.C. 1462, 1462a, 1463,
1464, 1467a, 1828, 2901.
§575.7 [Amended]

= 14. Amend § 575.7 by removing “12
CFR Form OC” in paragraph (d)(6)(i) and
by adding in lieu thereof “Form OC”.

Dated: December 17, 2003.

By the Office of Thrift Supervision.
Richard M. Riccobono,
Deputy Director.
[FR Doc. 03-31692 Filed 12—29-03; 8:45 am)|
BILLING CODE 6720-01-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701

Organization and Operations of
Federal Credit Unions

AGENCY: National Credit Union
Administration (NCUA).
ACTION: Final rule.

SUMMARY: NCUA is updating and
clarifying the definitions of certain
terms used in NCUA'’s loan
participation rule. Specifically, the
definition of “‘credit union
organization” is amended to conform to
the terms of the credit union service
organizations (CUSOs) rule. Also, the
definition of “financial organization” is
broadened to provide federal credit
unions (FCUs) greater flexibility in
choosing appropriate loan participation
partners.

DATES: This final rule is effective
January 29, 2004.

FOR FURTHER INFORMATION CONTACT:
Frank Kressman, Staff Attorney, Office
of General Counsel, at the above address
or telephone: (703) 518-6540.
SUPPLEMENTARY INFORMATION:

A. Background

NCUA issued a proposed rule on June
26, 2003 to update and clarify § 701.22,
its loan participation rule. 68 FR 39866
(July 3, 2003). In the proposal, NCUA
noted many of the benefits loan
participation offers FCUs. Specifically,
engaging in loan participations is an
effective tool for FCUs to manage
liquidity and concentration risk. Loan
participation is also a way for FCUs to
comply with NCUA or self-imposed
lending limits. Small FCUs are able to
improve the diversification of their loan
portfolios by participating in loans
originated by larger FCUs that have the
resources to underwrite a wider variety
of loan types.

Section 701.22 of NCUA’s regulations
provides that an FCU may engage in
loan participations with “eligible
organizations” and defines that term as
a credit union, credit union
organization, or financial organization.
12 CFR 701.22(b), 12 CFR 701.22(a)(2).
The rule further defines “credit union
organization” and ‘““financial
organization.” 12 CFR 701.22(a)(4) and
(@)(5).

The Federal Credit Union Act (Act)
defines “‘credit union organization” as
“any organization as determined by the
Board, which is established primarily to
serve the needs of its member credit
unions, and whose business relates to
the daily operations of the credit unions
they serve.” 12 U.S.C. 1757(5)(D).
Section 701.22(a)(4) echoes this
definition, but specifically excludes,
among others, some CUSOs, which it
describes as ‘“‘corporations or other
businesses which principally provide
services to credit union members as
opposed to corporations or businesses
whose business relates to the daily in-
house operation of credit unions.” 12
CFR 701.22(a)(4). Formerly, NCUA’s
CUSO rule distinguished between
CUSOs providing operational services to
FCUs and those providing financial
services to FCU members.

In a 1998 final rule, NCUA eliminated
that distinction in the CUSO rule. 63 FR
10743 (March 5, 1998). Under NCUA'’s
regulations, CUSOs are entities that
engage in providing products and
services related to the routine daily
operations of credit unions to credit
unions and credit union members. 12
CFR 712.3, 712.5. In the June 2003
proposal, NCUA proposed to amend the
definition of “credit union
organization” in the loan participation
rule to conform to NCUA’s
interpretation of that term in the CUSO
rule.

The Act does not define the term
“financial organization.” Section
701.22(a)(5) defines it as “any federally
chartered or federally insured financial
institution.” 12 CFR 701.22(a)(5).
Although the Act is silent, the rule
derives its definition from the legislative
history of the 1977 public law that
granted FCUs various additional
authorities, including the authority to
engage in loan participations. H.R. Rep.
No. 95-23, at 12 (1977), reprinted in
1977 U.S.C.C.A.N. 115. In granting this
authority, Congress expressed its intent
to enhance the ability of FCUs to serve
their members’ loan demands.

Consistent with congressional intent
to enhance the ability of FCUs to serve
their members’ loan demands through
participations, NCUA proposed to
expand the regulatory definition of
“financial organization” to include state
and federal government agencies. NCUA
is aware that there are various state and
federal government supported loan
programs that are particularly geared to
underserved borrowers. These types of
programs, which include agricultural
and small business lending, are ideally
suited to the mission of FCUs. Also, the
proposal was intended to afford FCUs
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greater flexibility in choosing
appropriate participation partners.

B. Summary of Comments

NCUA received twelve comment
letters regarding the proposed rule:
three from FCUs, two from state credit
unions, one from a corporate credit
union, five from credit union trade
organizations, and one from a banking
trade organization. Nine commenters
completely supported the proposal as
written. One commenter supported the
proposed amendment to the definition
of “financial organization,” but stated
the current definition of “credit union
organization” is sufficient to accomplish
NCUA'’s goals. One commenter stated
that there should be even fewer
restrictions regarding the entities that
may engage in loan participations than
as proposed. The banking trade
organization stated that NCUA’s
proposal exceeds congressional intent
regarding who may engage in loan
participations.

NCUA believes the proposed
amendments improve the loan
participation rule and strike an
appropriate balance between enhancing
flexibility for FCUs and adhering to
statutory limitations. Accordingly,
NCUA adopts the proposed
amendments into the final rule without
change.

Regulatory Procedures

Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic
impact a proposed rule may have on a
substantial number of small credit
unions, defined as those under ten
million dollars in assets. This rule
expands the pool of eligible
organizations with whom an FCU may
engage in loan participations, without
imposing any additional regulatory
burden. The final amendments will not
have a significant economic impact on
a substantial number of small credit
unions, and, therefore, a regulatory
flexibility analysis is not required.

Paperwork Reduction Act

NCUA has determined that the final
rule would not increase paperwork
requirements under the Paperwork
Reduction Act of 1995 and regulations
of the Office of Management and
Budget.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their actions on
state and local interests. In adherence to
fundamental federalism principles,

NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily complies with the executive
order. The final rule would not have
substantial direct effects on the states,
on the connection between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. NCUA has
determined that this final rule does not
constitute a policy that has federalism
implications for purposes of the
executive order.

The Treasury and General Government
Appropriations Act, 1999—Assessment
of Federal Regulations and Policies on
Families

The NCUA has determined that this
final rule would not affect family well-
being within the meaning of section 654
of the Treasury and General
Government Appropriations Act, 1999,
Pub. L. 105-277, 112 Stat. 2681 (1998).

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act of 1996 (Pub.
L. 104-121) provides generally for
congressional review of agency rules. A
reporting requirement is triggered in
instances where NCUA issues a final
rule as defined by Section 551 of the
Administrative Procedure Act. 5 U.S.C.
551. The Office of Management and
Budget has determined that this rule is
not a major rule for purposes of the
Small Business Regulatory Enforcement
Fairness Act of 1996.

List of Subjects in 12 CFR Part 701

Credit unions, Mortgages, Reporting
and recordkeeping requirements.

By the National Credit Union
Administration Board on December 18, 2003.
Becky Baker,

Secretary of the Board.

» Accordingly, NCUA amends 12 CFR
part 701 as follows:

PART 701—ORGANIZATION AND
OPERATIONS OF FEDERAL CREDIT
UNIONS

= 1. The authority citation for part 701
continues to read as follows:

Authority: 12 U.S.C. 1752(5), 1755, 1756,
1757, 1759, 1761a, 1761b, 1766, 1767, 1782,
1784, 1787, and 1789 and Pub. L. 101-73.
Section 701.6 is also authorized by 31 U.S.C.
3717. Section 701.31 is also authorized by 15
U.S.C. 1601 et seq., 42 U.S.C. 1861 and 42
U.S.C. 3601-3610.

= 2. Section 701.22 is amended by
revising paragraphs (a)(4) and (a)(5) to
read as follows:

§701.22 Loan participation.

(a) * x %

(4) Credit union organization means
any credit union service organization
meeting the requirements of part 712 of
this chapter. This term does not include
trade associations or membership
organizations principally composed of
credit unions.

(5) Financial organization means any
federally chartered or federally insured
financial institution; and any state or
federal government agency and their
subdivisions.

* * * * *

[FR Doc. 03—31843 Filed 12—29-03; 8:45 am]
BILLING CODE 7535-01-U

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 745

Share Insurance and Appendix

AGENCY: National Credit Union
Administration (NCUA).
ACTION: Final rule.

SUMMARY: NCUA is amending its share
insurance rules to simplify and clarify
them and provide parity with the
deposit insurance rules of the Federal
Deposit Insurance Corporation (FDIC).
Specifically, the amendments: Provide
continuation of coverage following the
death of a member and for separate
coverage after the merger of insured
credit unions for limited periods of
time; clarify that the interests of
nonqualifying beneficiaries of a
revocable trust account are treated as
the individually owned funds of the
owner even where the owner has not
actually opened an individual account;
and clarify that there is coverage for
Coverdell Education Savings Accounts,
formerly Education IRAs.

DATES: This final rule is effective
January 29, 2004.

FOR FURTHER INFORMATION CONTACT:
Frank Kressman, Staff Attorney, Office
of General Counsel, at the above address
or telephone: (703) 518-6540.
SUPPLEMENTARY INFORMATION:

A. Background

NCUA staff identified part 745 as a
regulation in need of updating,
clarification and simplification. To that
end, NCUA issued a proposed rule on
June 26, 2003 to improve part 745 and
maintain parity between the separate
federal insurance programs
administered by NCUA and FDIC. 68 FR
39868 (July 3, 2003).

NCUA proposed to provide a six-
month grace period for members to
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restructure their insured accounts to
maximize insurance coverage in each of
two separate occurrences. Specifically,
NCUA proposed the grace periods
would take effect upon the death of a
member and the merger of insured
credit unions.

NCUA explained that the death of a
member results in an immediate change
in the ownership of the member’s share
accounts. This change in ownership
could significantly change the amount
of share insurance coverage available for
those accounts, most likely reducing
coverage.!

NCUA recognizes the practical
difficulties a member’s survivors might
encounter in attempting to restructure
the member’s share accounts
immediately after the member’s death,
and that these difficulties are worsened
as they would occur at a time of grief
when dealing with financial matters
may be particularly difficult for the
member’s survivors. Accordingly,
NCUA proposed to grant a six-month
grace period after a member’s death for
his or her survivors to restructure the
accounts. During this grace period, the
insurance coverage of the deceased
member’s accounts would not change
from that available immediately before
the member’s death, unless the accounts
are restructured during the grace period
by those authorized to do so. Because
the intent of the proposal is to avoid
reduced insurance coverage, the grace
period would not be applied if doing so
would result in decreased share
insurance coverage.

NCUA also proposed a six-month
grace period for members to restructure
their insured accounts after the merger
of insured credit unions. NCUA

1For example, a husband and wife may hold a
joint account, a joint revocable trust account for the
benefit of their two children, and two individual
accounts in their own names. Assuming these
accounts satisfy all applicable requirements, these
four accounts would be insured up to a maximum
of $800,000. The $800,000 is broken down as
follows: $200,000 for the joint account; $400,000 for
the joint revocable trust account; and $100,000 for
each of the two individual accounts. Upon the
death of either the husband or wife, however, the
surviving spouse would become the sole owner of
the joint account and the joint revocable trust
account. Under NCUA share insurance rules, the
joint account would be transformed into an
individual account subject to aggregation with the
surviving spouse’s other individual account and
insured up to a maximum of $100,000. The single
ownership (individual) account in the name of the
deceased spouse would continue to be insured
separately from the other accounts. The maximum
coverage of the joint revocable trust account would
be reduced from $400,000 to $200,000, because
coverage for this type of account is calculated as
$100,000 for each combination of settlors and
qualifying beneficiaries. In sum, the maximum
coverage of the four accounts would be reduced
immediately upon the death of the husband or wife
from $800,000 to $400,000.

explained that a member’s share
accounts at an insured credit union are
insured separately from that member’s
share accounts at any other separately
chartered, insured credit union. When a
member has accounts at more than one
insured credit union, a merger of those
credit unions could reduce the amount
of share insurance coverage the member
had before the merger.2

NCUA does not believe members
should immediately have reduced share
insurance coverage as a result of credit
union mergers. Accordingly, NCUA
proposed to provide members with a
six-month grace period following the
merger of insured credit unions, during
which members will receive separate
insurance of their accounts as though no
merger had occurred. NCUA also
proposed a methodology for extending
insurance coverage for share certificates
that mature at varying times in relation
to the merger.3

NCUA believes insured credit unions
should help their members benefit from
these grace periods wherever possible
and reasonable. We believe this can be
done in a number of ways. For example,
insured credit unions should make
reasonable efforts to explain to their
members how the grace periods operate.
Merging credit unions are encouraged to
make their members aware of the
pending merger as soon as possible so
members can evaluate their existing
accounts and begin to plan how to
restructure their accounts to maximize
their coverage after the merger. Once a
merger is completed, the surviving
credit union should make reasonable
efforts to notify members with
uninsured funds as a result of the
merger that the grace period has begun
to run and assist members to restructure
their accounts to maximize coverage.
NCUA encourages insured credit unions
to do all of these things as a service to

2For example, member X has a $75,000

individual account at insured credit union A and

a $50,000 individual account at insured credit
union B. Both accounts are fully insured because

a member is entitled to $100,000 of coverage in the
aggregate for all individual accounts in each
insured credit union. 12 CFR 745.1; 12 CFR 745.3.
If the credit unions merge, then X would have
individual accounts in the surviving insured credit
union totaling $125,000. X’s individual accounts
would be uninsured for $25,000.

3 A share certificate that matures after the six-
month grace period will receive the separate
insurance treatment until the first maturity date
following the grace period. One that matures during
the six-month grace period and is renewed for the
same term and amount will receive the separate
insurance treatment until the first maturity date
after the grace period under the terms of the
renewed certificate. One that matures during the
grace period that is not renewed, or is renewed on
any basis other than for the same term and amount
as the original certificate, is separately insured only
for the six-month grace period.

their members and to minimize the
potential for confusion regarding the
coverage of their accounts.

In May 2000, Education IRAs were
specified as insurable under NCUA'’s
share insurance rules as irrevocable
trust accounts. 65 FR 34921 (June 1,
2000). Since that time, Education IRAs
have been replaced with Coverdell
Education Savings Accounts. NCUA
proposed to revise the share insurance
rules to reflect that change.

NCUA also proposed to revise its
revocable trust account insurance rule
to address the frequent inquiries NCUA
receives regarding how: (1) Revocable
trusts are created; (2) an owner
demonstrates testamentary intent; and
(3) the interests of nonqualifying
beneficiaries are treated. In brief, NCUA
explained that simple revocable trusts
can be created at the credit union
without the need for a formal written
trust. NCUA proposed that the
member’s intent to create a revocable
trust be noted in the title to the account.
NCUA explained that common terms
used in the account title to create a
revocable trust and indicate the owner’s
intent include “payable on death,” “in
trust for,” and “‘as trustee for,” or
acronyms for these phrases,
respectively, POD, ITF and ATF. NCUA
explained that the account title “John
Smith POD” is sufficient to create a
revocable trust account. NCUA stated in
the proposal it believed that naming the
beneficiaries in the account title is the
most effective way of establishing
insurance coverage, but made it clear
that, to be insurable, the beneficiaries
must only be specifically named
somewhere in the credit union’s
account records, not necessarily in the
account title.

Finally, NCUA explained that it treats
the interests of nonqualifying
beneficiaries, those beneficiaries that are
not the owner’s spouse, child,
grandchild, parent, brother or sister, as
the individually owned funds of the
owner of the account. In this context,
these funds would be aggregated with
all other individual accounts of the
owner and insured up to $100,000.
NCUA acknowledged that the current
language of the rule could be read as
providing that these nonqualifying
beneficiary interests would only be
insured as the individually owned
funds of the owner if the owner has
actually opened an individual account
in the insured credit union where the
revocable trust account is held. NCUA
proposed to revise the rule to clarify
that it will treat nonqualifying
beneficiary interests as the individually
owned funds of the owner even if the
owner has not actually opened an
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individual account at the credit union.
This is consistent with FDIC’s treatment
of these funds.

B. Summary of Comments

NCUA received sixteen comment
letters regarding the proposed rule: Six
from federal credit unions (FCUs), two
from state credit unions, and eight from
credit union trade organizations.

The commenters expressed general
support for all of the proposed
amendments, except for the titling
requirement in the revocable trust
account provision. Fifteen commenters
strongly opposed the titling requirement
and expressed the same or similar
concerns. The concerns they cited
included the great expense of updating
their forms and systems. The
commenters noted a host of problems
the titling requirement would create for
their computer-based data processing
systems, which they stated presently
cannot accommodate the additional
titling information required by the
proposal. Many of these commenters
stated that the information NCUA
proposes to be included in the account
title could just as easily be captured
elsewhere in the account documentation
without the need to update forms or
data processing systems. Six
commenters were concerned that the
titling requirement would apply to
existing accounts and that it would be
expensive and labor intensive to
identify those accounts to alter their
titles to comply with the proposal.

It appears from the comment letters
that a significant number of commenters
misread the titling requirement of the
proposal and are under the impression
it requires that beneficiaries be named
in the title. As noted above, that is not
the case. NCUA proposed only that a
member’s intent to create a revocable
trust must be demonstrated in the title
of the account using commonly
accepted terms such as ““in trust for,”
“as trustee for,” ““payable on death to,”
or any acronym for these terms. As
noted, NCUA stated that, while it
prefers the beneficiaries also be listed in
the title, it only requires that the
beneficiaries be named somewhere in
the share account records of the insured
credit union.

NCUA’s intent in proposing the titling
requirement was to make it simpler for
credit union members to create
revocable trust accounts and to obtain
the expanded insurance coverage they
seek. NCUA did not anticipate the
proposed requirement would create any
significant, additional burden for credit
unions and, moreover, did not intend to
impose the requirement retroactively to
existing revocable trust accounts.

Nevertheless, as a result of the
information provided by the
commenters and other interested
parties, NCUA has decided not to adopt
the proposed titling requirement at this
time because of the difficulties
commenters identified that some FCUs
would have in adapting their data
processing systems and account forms.
NCUA continues to believe that titling
of revocable trust accounts so as to
indicate the nature of the account would
benefit FCUs in a number of ways,
including enabling FCUs to help
members better appreciate the nature of
their accounts and share insurance
coverage. NCUA encourages FCUs to
modernize and maximize their data
processing systems’ capabilities as
much as is practicable, given their
circumstances, in this regard.

As noted, there was general support
for all the other proposed amendments
which include: Providing a six-month
grace period for members to restructure
their insured accounts upon the death of
a member and the merger of insured
credit unions; clarifying that the
interests of nonqualifying beneficiaries
of a revocable trust account are treated
as the individually owned funds of the
owner even where the owner has not
actually opened an individual account;
and clarifying that there is coverage for
Coverdell Education Savings Accounts,
formerly Education IRAs. There was
little specific comment on these
proposals except that two commenters
suggested extending the six-month grace
periods to one year. NCUA believes six
months is a sufficient amount of time to
restructure insured accounts and
consistent with the FDIC’s deposit
insurance rules. Accordingly, these
proposed amendments are adopted in
the final rule without change.

C. Technical Correction

In 2000, NCUA amended Part 724 of
its regulations to permit an FCU in a
territory, including trust territories, or a
possession of the United States, or the
Commonwealth of Puerto Rico, to act as
a trustee or custodian for certain
pension or profit sharing plans. 65 FR
10933 (March 1, 2000). At the same
time, NCUA amended § 745.9-2 of the
share insurance rules to clarify that
these accounts would be entitled to
separate share insurance coverage. Id.

In a subsequent separate rulemaking,
NCUA further amended § 745.9-2 to
address coverage of accounts unrelated
to the prior amendments to § 745.9-2
providing coverage of trust or custodial
accounts. 65 FR 34921 (June 1, 2000).
Inadvertently, the subsequent
amendments to § 745.9—-2 deleted the
provision providing coverage for trust or

custodial accounts. Accordingly, NCUA
is reinstating those provisions as a
technical amendment.

Regulatory Procedures

Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic
impact a proposed rule may have on a
substantial number of small credit
unions, defined as those under ten
million dollars in assets. This rule only
clarifies the share insurance coverage
available to credit union members,
without imposing any regulatory
burden. The final amendments would
not have a significant economic impact
on a substantial number of small credit
unions, and, therefore, a regulatory
flexibility analysis is not required.

Paperwork Reduction Act

NCUA has determined that the final
rule would not increase paperwork
requirements under the Paperwork
Reduction Act of 1995 and regulations
of the Office of Management and
Budget.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their actions on
state and local interests. In adherence to
fundamental federalism principles,
NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily complies with the executive
order. The final rule would not have
substantial direct effects on the states,
on the connection between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. NCUA has
determined that this rule does not
constitute a policy that has federalism
implications for purposes of the
executive order.

The Treasury and General Government
Appropriations Act, 1999—Assessment
of Federal Regulations and Policies on
Families

The NCUA has determined that this
final rule would not affect family well-
being within the meaning of section 654
of the Treasury and General
Government Appropriations Act, 1999,
Pub. L. 105-277, 112 Stat. 2681 (1998).

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act of 1996 (Pub.
L. 104-121) provides generally for
congressional review of agency rules. A
reporting requirement is triggered in
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instances where NCUA issues a final
rule as defined by Section 551 of the
Administrative Procedure Act. 5 U.S.C.
551. The Office of Management and
Budget has determined that this rule is
not a major rule for purposes of the
Small Business Regulatory Enforcement
Fairness Act of 1996.

List of Subjects in 12 CFR Part 745
Credit unions, Share insurance.

By the National Credit Union
Administration Board on December 18, 2003.
Becky Baker,

Secretary of the Board.

= Accordingly, NCUA amends 12 CFR
part 745 as follows:

PART 745—SHARE INSURANCE AND
APPENDIX

= 1. The authority citation for part 745
continues to read as follows:

Authority: 12 U.S.C. 1752(5), 1757, 1765,
1766, 1781, 1782, 1787, 1789.

= 2. Section 745.2 is amended by adding
paragraphs (e) and (f) to read as follows:

§745.2 General principles applicable in
determining insurance of accounts.
* * * * *

(e) Continuation of insurance
coverage following the death of a
member. The death of a member will
not affect the member’s share insurance
coverage for a period of six months
following death unless the member’s
share accounts are restructured in that
time period. If the accounts are
restructured during the six-month grace
period, or upon the expiration of the six
months if not restructured, the share
insurance coverage will be provided on
the basis of actual ownership of the
accounts in accordance with the
provisions of this part. The operation of
this grace period, however, will not
result in a reduction of coverage.

(f) Continuation of separate share
insurance coverage after merger of
insured credit unions. Whenever the
liability to pay the member accounts of
one or more insured credit unions is
assumed by another insured credit
union, whether by merger,
consolidation, other statutory
assumption or contract: The insured
status of the credit unions whose
member account liability has been
assumed terminates, for purposes of this
section, on the date of receipt by NCUA
of satisfactory evidence of the
assumption; and the separate insurance
of member accounts assumed continues
for six months from the date the
assumption takes effect or, in the case
of a share certificate, the earliest
maturity date after the six-month

period. In the case of a share certificate
that matures within the six-month grace
period that is renewed at the same
dollar amount, either with or without
accrued dividends having been added to
the principal amount, and for the same
term as the original share certificate, the
separate insurance applies to the
renewed share certificate until the first
maturity date after the six-month
period. A share certificate that matures
within the six-month grace period that
is renewed on any other basis, or that

is not renewed, is separately insured
only until the end of the six-month
grace period.

m 3. Section 745.4 is amended by
revising paragraph (c) to read as follows:

§745.4 Revocable trust accounts.
* * * * *

(c) If the named beneficiary of a
revocable trust account is other than the
spouse, child, grandchild, parent,
brother or sister of the account owner,
the funds corresponding to that
beneficiary shall be treated as an
individually owned account of the
owner, aggregated with any other
individually owned accounts of the
owner, and insured up to $100,000. For
example, if A establishes an account
payable upon death to his nephew, the
account would be insured as an
individual account owned by A.
Similarly, if B establishes an account
payable upon death to her husband, son
and nephew, two-thirds of the account
balance would be eligible for revocable
trust account coverage up to $200,000
corresponding to the two qualifying
beneficiaries, the spouse and child. The
amount corresponding to the non-
qualifying beneficiary, the nephew,
would be deemed to be owned by B as
an individual account and insured
accordingly.

= 4. Section 745.9-1 is amended by
revising paragraph (c) to read as follows:

§745.9-1 Trust accounts.
* * * * *

(c) This section applies to trust
interests created in Coverdell Education
Savings Accounts, formerly Education
IRAs, established in connection with
section 530 of the Internal Revenue
Code (26 U.S.C. 530).

m 5. Section 745.9-2 is amended by
revising paragraph (a) to read as follows:

§745.9-2 IRA/Keogh accounts.

(a) The present vested ascertainable
interest of a participant or designated
beneficiary in a trust or custodial
account maintained pursuant to a
pension or profit-sharing plan described

under section 401(d) (Keogh account),
section 408(a) (IRA) and section 408A
(Roth IRA) of the Internal Revenue Code
(26 U.S.C. 401(d), 408(a) and 408A), or
similar provisions of law applicable to

a U.S. territory or possession, will be
insured up to $100,000 separately from
other accounts of the participant or
designated beneficiary. For insurance
purposes, IRA and Roth IRA accounts
will be combined together and insured
in the aggregate up to $100,000. A
Keogh account will be separately
insured from an IRA account, Roth IRA
account or, where applicable, aggregated
IRA and Roth IRA accounts.

* * * * *

= 6. The Appendix to part 745 is
amended by revising the third sentence
of Section B to read as follows:

Appendix to Part 745—Examples of
Insurance Coverage Afforded Accounts in
Credit Unions Insured by the National Credit
Union Share Insurance Fund

* * * * *

B. How Are Revocable Trust Accounts
Insured?

* * *If the named beneficiary of a

revocable trust account is other than the
spouse, child, grandchild, parent, brother or
sister of the account owner, the funds
corresponding to that beneficiary shall be
treated as an individually owned account of
the owner, aggregated with any other
individually owned accounts of the owner,
and insured up to $100,000. * * *

* * * * *

[FR Doc. 03—31844 Filed 12—29-03; 8:45 am]
BILLING CODE 7535-01-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003-CE-28-AD; Amendment
39-13382; AD 2003-24-13]

RIN 2120-AA64

Airworthiness Directives; Cessna
Aircraft Company Models 172R, 172S,
182S, 182T, T182T, 206H, and T206H
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; correction.

SUMMARY: This document makes a
correction to Airworthiness Directive
(AD) 2003—-24—-13, which was published
in the Federal Register on December 4,
2003 (68 FR 67789), and applies to
certain Cessna Aircraft Company
(Cessna) Models 172R, 1728S, 1828,
182T, T182T, 206H, and T206H
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airplanes that are equipped with a
Honeywell KAP 140 autopilot computer
system installed on the center
instrument control panel near the
throttle. We inadvertently duplicated
affected airplane serial numbers and
included a serial number that should
not be affected by this AD in the
applicability section. This action
corrects the applicability section of AD
2003-24-13, Amendment 39—-13382.

EFFECTIVE DATE: The effective date of
this AD remains January 20, 2004.

FOR FURTHER INFORMATION CONTACT: Dan
Withers, Aerospace Engineer, Wichita
Aircraft Certification Office (ACO),
FAA, 1801 Airport Road, Mid-Continent
Airport, Wichita, Kansas 67209;
telephone: (316) 946—4196; facsimile:
(316) 946—4407.

SUPPLEMENTARY INFORMATION:

Discussion

On November 25, 2003, FAA issued
AD 2003-24-13, Amendment 39-13382
(68 FR 67789, December 4, 2003), which
applies to certain Cessna Models 172R,
17285, 18285, 182T, T182T, 206H, and
T206H airplanes that are equipped with
a Honeywell KAP 140 autopilot
computer system installed on the center
instrument control panel near the
throttle. This AD requires you to install
an update to the operating software of
the KAP 140 autopilot computer system,
change the unit’s part number, and
change the software modification
identification tag.

Need for the Correction

The FAA inadvertently duplicated
affected airplane serial numbers for
Model T206H airplanes in the
applicability section of this AD. We also
inadvertently included serial number
T20608368 for Model T206H airplanes
in the applicability section of this AD

that is not affected by this AD. This
correction is needed to ensure that the
affected airplane owners/operators do
not have unnecessary action performed
on their airplanes.

Correction of Publication

= Accordingly, the publication of
December 4, 2003 (68 FR 67789), of
Amendment 39-13382; AD 2003-24-13,
which was the subject of FR Doc. 03—
30075, is corrected as follows:

§39.13 [Corrected]

= On page 67791, in section 39.13
[Amended], 2., replace paragraph (c) of
the AD with the following text:

“What Airplanes Are Affected by This AD?

(c) This AD affects the following airplane
models and serial numbers that are:

(1) equipped with a KAP 140 autopilot
computer system, part number (P/N) 065—
00176-2602, P/N 065—00176-5402, or P/N
065—-00176—7702; and

(2) certificated in any category;

Serial No.

17280001 through 17281073, 17281075 through 17281127, and 17281130

172S8001 through 17259195, 17259197, 17259198, and 17259200 through 17259203

18280001 through 18280944

18280945 through 18281064, 18281067 through 18281145,18281147 through 18281163, 18281165
through 18281167, and 18281172

T18208001 through T18208109, and T18208111 throughT18208177

20608001 through 20608183, 20608185, 20608187, and 20608188

T20608001 through T20608039, T20608041 through T20608367, T20608369 through T20608379,
T20608381, T20608382, and T20608385"

Action is taken herein to correct this
reference in AD 2003—24-13 and to add this
AD correction to § 39.13 of the Federal
Aviation Regulations (14 CFR 39.13).

The effective date remains January 20,
2004.

Issued in Kansas City, Missouri, on
December 16, 2003.
Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 03-31667 Filed 12—29-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NE-22—-AD; Amendment
39-13369; AD 2003-23-05]

RIN 2120-AA64
Airworthiness Directives; Titeflex
Corporation; Correction

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; correction.

SUMMARY: This document makes
corrections to Airworthiness Directive
(AD) 2003-23-05 applicable to certain
Titeflex Corporation hoses installed on
Boeing 737-300, —400, —500, —600,
—-700, —700C, —800, —900, 747—400, 757—
200, —300, 767—-200, —300, and —300F
airplanes, that was published in the
Federal Register on November 19, 2003
(68 FR 65157). The AD number is
incorrect in the Preamble Section and in
the Regulatory Section five corrections
are needed in Table 1. This document
corrects these errors. In all other
respects, the original document remains
the same.

EFFECTIVE DATE: Effective December 30,
2003.

FOR FURTHER INFORMATION CONTACT:
Terry Fahr, Aerospace Engineer, Boston
Aircraft Certification Office, FAA,
Engine and Propeller Directorate, 12
New England Executive Park,
Burlington, MA 01803-5299; telephone
(781) 238-7155; fax (781) 238-7199.
SUPPLEMENTARY INFORMATION: A final
rule AD, FR Doc. 03-28730, applicable
to certain Titeflex Corporation hoses
installed on Boeing 737-300, —400,
-500, -600, —700, —700C, —800, —900,

747-400, 757-200, -300, 767-200, —300,
and —300F airplanes, was published in
the Federal Register on November 19,
2003 (68 FR 65157). The following
corrections are needed:

§39.13 [Corrected]

= On page 65157, in the first column, in
the Preamble Section, in the fifth line,
“39-13369; AD 2003—-23—-05—AD ‘‘is
corrected to read “39-13369; AD 2003—
23-05". Also, on page 65158, in Table 1,
the following changes are made:

» In the fifth column, for item (2) 737—
600, =700, —=700C, —800, and —900
airplanes, first line, “737-26A1109,
Revision 12, dated May 8, 2003” is
corrected to read “737-26A1109,
Revision 2, dated May 8, 2003”".

» In the second column, for item (3) 747—
400 airplanes, “BACH5R0186XX" is
corrected to read “BACH5S0186XX"’ and
“BACH5S0080YY” is deleted.

» In the second column, for item (4) 757—
200 airplanes, under BACH5S0110XN,
add “No number” and add in the third
column on the same line, “109422”.

» Also, on page 65159, in Table 1, in the
second column, for item (5) 757-300
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airplanes, under BACH5S0074XN, add:
“Optional 453N2240-33”

Issued in Burlington, MA, on December 19,
2003.
Peter A. White,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 03—-31850 Filed 12—29-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 121, 125, 135, and 145
[Docket No. FA—2000-7952]
RIN 2120-A113

Service Difficulty Reports

AGENCY: Federal Aviation
Administration, DOT

ACTION: Final rule; delay of effective
date.

SUMMARY: The Federal Aviation
Administration (FAA) is further
delaying the effective date of a final rule
that amends the reporting requirements
for air carriers and certificated domestic
and foreign repair station operators
concerning failures, malfunctions, and
defects of aircraft, aircraft engines,
systems, and components. This action is
prompted by the FAA’s decision to
address industry concerns about the
final rule. Delaying the effective date of
the final rule will allow the agency time
for consideration of industry concerns.
DATES: The effective date of the rule
amending 14 CFR parts 121, 125, 135,
and 145 published at 65 FR 56191 (Sept.
15, 2000) and most recently delayed at
67 FR 78970 (Dec. 27, 2002) is further
delayed from January 16, 2004, until
January 30, 2006.

FOR FURTHER INFORMATION CONTACT: Jose
E. Figueroa, Flight Standards Service,
Tampa Flight Standards District Office,
5601 Mariner Street, Suite 310, Tampa,
Florida 33609-3413, telephone 813—
287-4932.

SUPPLEMENTARY INFORMATION:

Background

On September 15, 2000, the FAA
published the final rule entitled
“Service Difficulty Reports” (65 FR
56191). We also requested comments on

the information collection requirements.

The final rule, which had an effective
date of January 16, 2001, amended the
reporting requirements for air carriers
and certificated domestic and foreign
repair station operators concerning
failures, malfunctions, and defects of
aircraft, aircraft engines, systems, and

components. The FAA received
extensive written comments on the
Service Difficulty Reporting (SDR)
requirements and on the potential
duplicate reporting of certain failures,
malfunctions, and defects.

On November 30, 2000, the FAA
announced (65 FR 71247) that a public
meeting on this rulemaking would be
held on December 11, 2000. Participants
at that meeting raised novel issues that
the FAA was not aware of when
preparing the final rule.

As aresult of the concerns expressed
at the meeting and those raised during
the comment period for information
collection requirements on the final
rule, the FAA delayed the effective date
on four separate occasions to January
16, 2004. The purpose of these delays
was to allow the agency time to consider
industry’s concerns and to consider
issuing a notice of proposed rulemaking
(NPRM). Unfortunately, we have not
completed action on this initiative, and
a further delay of the effective date is
necessary to allow additional time for us
to address industry concerns.

Related Activity

Revised Aeronautical Repair Station
Regulations

On August 6, 2001, the FAA
published revisions to its repair station
rule (66 FR 41088). As a part of that
action, we removed §§145.63 and
145.79, and created a new § 145.221 to
contain SDR requirements for repair
stations. The FAA intends for the
§145.221 amendment to take effect on
January 31, 2004, concurrent with other
repair station requirements (see 66 FR
41088 (Aug. 6, 2001) delayed until Jan.
31, 2004, at 68 FR 55819 [Sept. 29,
2003).)

Good Cause for Immediate Adoption

Since the delay in the effective date
of the final rule does not impose any
new requirements or any additional
burden on the regulated public, the FAA
finds that good cause exists for
immediate adoption of the new effective
date without a 30-day notice.

The Effect of Our Decision

Our decision delays the effective date
of the SDR final rule from January 16,
2004 until January 31, 2006. The FAA
cautions the industry that the existing
rules will remain in effect until the new
dates are effective, with the exception of
the § 145.221 amendment that will be
effective on January 31, 2004.

Issued in Washington, DC, on December
19, 2003.

Marion Blakey

Administrator.

[FR Doc. 03—31883 Filed 12—23-03; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 600

[Docket No. 2003N-0528]

Revision of the Requirements for
Spore-Forming Microorganisms

AGENCY: Food and Drug Administration,
HHS.

ACTION: Direct final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
biologics regulations by providing
options to the existing requirement for
separate, dedicated facilities and
equipment for work with spore-forming
microorganisms. FDA is amending the
regulations due to advances in facility,
system, and equipment design and in
sterilization technologies that will allow
work with spore-forming
microorganisms to be performed in
multiproduct manufacturing areas. We
are publishing this rule because the
existing requirement for always using
separate, dedicated facilities and
equipment for work with spore-forming
microorganisms is no longer necessary.
We are taking this action as part of our
continuing effort to reduce the burden
of unnecessary regulations on industry
and to revise outdated regulations
without diminishing public health
protection. We are issuing these
amendments directly as a final rule
because they are noncontroversial and
there is little likelihood that we will
receive any significant comments
opposing the rule. Elsewhere in this
issue of the Federal Register, we are
publishing a companion proposed rule
under our usual procedures for notice
and comment in the event that we
receive any significant adverse
comments on the direct final rule. If we
receive any significant adverse
comments that warrant terminating the
direct final rule, we will consider such
comments on the proposed rule in
developing the final rule.

DATES: This rule is effective June 1,
2004. Submit written or electronic
comments on or before March 15, 2004.
If we receive no significant adverse
comments during the specified
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comment period, we intend to publish
a confirmation document on or before
the effective date of this direct final rule
confirming that the direct final rule will
go into effect on June 1, 2004. If we
receive any significant adverse
comments during the comment period,
we intend to withdraw the direct final
rule before its effective date by
publication of a document in the
Federal Register.

ADDRESSES: Submit written comments
on the direct final rule to the Division
of Dockets Management (HFA-305),
Food and Drug Administration, 5630
Fishers Lane, rm. 1061, Rockville, MD
20852. Submit electronic comments to
http://www.fda.gov/dockets/ecomments.
FOR FURTHER INFORMATION CONTACT:
Valerie A. Butler, Center for Biologics
Evaluation and Research (HFM-17),
Food and Drug Administration, 1401
Rockville Pike, suite 200N, Rockville,
MD 20852-1448, 301-827-6210.
SUPPLEMENTARY INFORMATION:

I. Background

Spore-forming microorganisms are
used in the production of certain
biological products. These
microorganisms may be used as source
material for further manufacture into
final products used in the prevention,
treatment, or cure of a disease or
condition of human beings. By their
very nature, these microorganisms pose
a great challenge to manufacturers.
Bacteria produce spores as a means to
survive adverse environmental
conditions, while some fungi use them
as a form of reproduction. Spores show
great resistance to high temperature,
freezing, dryness, antibacterial agents,
radiation, and toxic chemicals. Under
favorable conditions, spores can
germinate into actively growing bacteria
and fungi. Many of these spore-forming
microorganisms are pathogenic to
humans and have been implicated in
causing morbidity and mortality. To
ensure the safety of a biological product
manufactured in a facility in which
spore-forming microorganisms are
present, these microorganisms must be
kept under tight control to avoid the
release of spores into the manufacturing
atmosphere and potential contamination
of other products.

Due to the unique survival properties
of spore-forming microorganisms,
current FDA regulations require that
work with these microorganisms be
conducted separately from
manufacturing operations for other
products. (Currently, FDA regulations
use the term “‘spore-bearing”
microorganisms. In this rulemaking, we
are revising these regulations to use the

term ‘““‘spore-forming” because it is a
more commonly used term. For the
purposes of these regulations, spore-
forming microorganisms include both
the spore and vegetative cells.) Under
§600.11(e)(3) (21 CFR 600.11(e)(3)), all
work with spore-forming
microorganisms must be performed in
an entirely separate building, or in a
completely walled-off portion of a if that
portion is constructed so as to prevent
contamination of other areas and if
entrances to such portion are
independent of the remainder of the
building. Section 600.11(e)(3) further
requires that all vessels, apparatus, and
equipment used for spore-forming
microorganisms be permanently
identified and reserved exclusively for
use with those organisms. This
provision also states that any materials
destined for further manufacturing may
be removed from this area only under
conditions that will prevent the
introduction of spores into other
manufacturing areas.

In accordance with Executive Order
12866, which directs Federal agencies to
review their regulations and eliminate
or modify those that are outdated or
otherwise in need of reform, we are
revising § 600.11(e)(3) to allow greater
manufacturing flexibility regarding
work with spore-forming
microorganisms. The revisions provide
that work with spore-forming
microorganisms may be performed in
multiproduct manufacturing areas when
appropriate controls to prevent
contamination of other products and
areas exist. We recognize that advances
in facility, system, and equipment
design and in sterilization technologies
have increased the ability of
manufacturers to control and analyze
the manufacture of biological products
and the equipment used in their
manufacture. The use of appropriate
controls and procedures and processes
provide an adequate degree of
confidence that a product meets the
expected levels of safety and purity.
Areas of special concern, such as
containment, contamination with
pathogenic and/or toxic agents,
sterilization, and disinfection can be
addressed using currently available and
required procedures and processes.

This direct final rule does not apply
to spore-forming microorganisms used
for testing of biological products to
determine the growth-promoting
qualities of test media used to ensure
the sterility of each lot of product or as
biological indicators for validation of
steam sterilization cycles. The rule also
does not change the requirements for
those products set forth in

§§600.11(e)(2) and 610.12 (21 CFR
610.12).

II. Highlights of the Direct Final Rule

We are amending our regulations
involving spore-forming
microorganisms as set forth below.

A. Work With Spore-Forming
Microorganisms

We are revising § 600.11(e)(3) to
provide greater flexibility in production
facilities and procedures for work with
spore-forming microorganisms.

Revised §600.11(e)(3)(i) states that
manufacturing processes using spore-
forming microorganisms conducted in a
multiproduct manufacturing site must
be performed under appropriate
controls to prevent contamination of
other products and areas within the site.
We regard a manufacturing site as an
entire complex of buildings, connected
or separate, that belongs to one entity
engaged in the manufacture of any one
product or multiple products. An area
within a manufacturing site is a
specified location within a facility
(physical structure) associated with the
manufacturing of any one product or
multiple products. Revised
§600.11(e)(3)(i) further states that
prevention of spore contamination can
be achieved by using a separate,
dedicated building or, if manufacturing
is conducted in a multiproduct
manufacturing building, by using
process containment. Finally, revised
§600.11(e)(3)(i) states that all product
and personnel movement between the
area where the spore-forming
microorganisms are manufactured and
other manufacturing areas must be
conducted under conditions that will
prevent the introduction of spores into
other areas of the facility.

Revised §600.11(e)(3)(ii) states that if
process containment is employed in a
multiproduct manufacturing area,
procedures must be in place to
demonstrate adequate removal of the
spore-forming microorganism(s) from
the manufacturing area for subsequent
manufacture of other products. Revised
§600.11(e)(3)(ii) further states that these
procedures must provide for adequate
removal or decontamination of the
spore-forming microorganisms on and
within manufacturing equipment,
facilities, and ancillary room items as
well as the removal of disposable or
product dedicated items from the
manufacturing area. Finally, revised
§600.11(e)(3)(ii) states that
environmental monitoring specific for
the spore-forming microorganism(s)
must be conducted in adjacent areas
during manufacturing operations and in



75118

Federal Register/Vol. 68, No. 249/ Tuesday, December 30, 2003 /Rules and Regulations

the manufacturing area after completion
of cleaning and decontamination.
Under revised § 600.11(e)(3)(ii),
processing and propagation of spore-
forming microorganisms must be
conducted in areas and using systems
that are not used for any other purpose
at the same time. Prior to processing and
propagation of any organism,
procedures must be designed and in
place to prevent contamination with
pathogenic and/or toxic agents, as well
as to decontaminate, sterilize and/or
disinfect, as appropriate, all affected
areas and systems. It is important to
demonstrate control over and
containment of spore-forming
microorganisms during their
propagation and processing in order to
prevent contamination of the product.
Products derived from spore-forming
microorganisms should not be removed
from designated areas unless this can be
done in a manner that prevents
contamination of other products. These
containment procedures will provide a
level of assurance that products made
using spore-forming microorganisms
remain safe, pure, and of high quality.
The agency anticipates developing a
guidance document to assist
manufacturers in complying with these
more flexible provisions on work with
spore-forming microorganisms.

B. Substitution of “‘Spore-Forming” for
“Spore-Bearing”’

As noted previously in this document,
we are replacing the term “spore-
bearing” in our regulations with the
term ‘“‘spore-forming”’ because the latter
has become the more commonly used
term to describe these microorganisms.
Accordingly, in addition to
§600.11(e)(3), we are revising
§§600.10(c)(3) (21 CFR 600.10(c)(3))
and 600.11(e)(1) and (e)(2) by
substituting the term ‘‘spore-forming”
for the term ““spore-bearing”.

III. Rulemaking Action

In the Federal Register of November
21, 1997 (62 FR 62466), FDA described
its procedures on when and how the
agency will employ direct final
rulemaking. We have determined that
this rule is appropriate for direct final
rulemaking because we believe that it
includes only noncontroversial
amendments and we anticipate no
significant adverse comments.
Consistent with our procedures on
direct final rulemaking, FDA is
publishing elsewhere in this issue of the
Federal Register a companion proposed
rule to revise the biologics regulations to
allow greater flexibility in production
facilities and procedures for work with
spore-forming microorganisms. The

companion proposed rule provides a
procedural framework within which the
rule may be finalized in the event that
the direct final rule is withdrawn
because of any significant adverse
comments. The comment period for the
direct final rule runs concurrently with
the companion proposed rule. Any
comments received in response to the
companion proposed rule will be
considered as comments regarding the
direct final rule.

We are providing a comment period
on the direct final rule of 75 days after
date of publication in the Federal
Register. If we receive any significant
adverse comments, we intend to
withdraw this direct final rule action
before its effective date by publication
of a notice in the Federal Register. A
significant adverse comment is defined
as a comment that explains why the rule
would be inappropriate, including
challenges to the rule’s underlying
premise or approach, or would be
ineffective or unacceptable without a
change. In determining whether an
adverse comment is significant and
warrants terminating a direct final
rulemaking, we will consider whether
the comment raises an issue serious
enough to warrant a substantive
response in a notice-and-comment
process in accordance with section 553
of the Administrative Procedure Act (5
U.S.C. 553). Comments that are
frivolous, insubstantial, or outside the
scope of the rule will not be considered
significant or adverse under this
procedure. A comment recommending a
regulation change in addition to those in
the rule would not be considered a
significant adverse comment unless the
comment states why the rule would be
ineffective without the additional
change. In addition, if a significant
adverse comment applies to an
amendment, paragraph, or section of
this rule and that provision can be
severed from the remainder of the rule,
we may adopt as final those provisions
of the rule that are not the subjects of
a significant adverse comment.

If any significant adverse comments
are received during the comment
period, FDA will publish, before the
effective date of this direct final rule, a
document withdrawing the direct final
rule. If we withdraw the direct final
rule, any comments received will be
applied to the proposed rule and will be
considered in developing a final rule
using the usual notice-and-comment
procedures.

If FDA receives no significant adverse
comments during the specified
comment period, FDA intends to
publish a confirmation document,

before the effective date of the direct
final rule, confirming the effective date.

IV. Analysis of Impacts

A. Review Under Executive Order
12866, the Regulatory Flexibility Act,
and the Unfunded Mandates Reform
Act of 1995

FDA has examined the impacts of the
direct final rule under Executive Order
12866, the Regulatory Flexibility Act (5
U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Public
Law 104—4). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). We believe that
this direct final rule is consistent with
the regulatory philosophy and
principles identified in the Executive
order. In addition, the direct final rule
is not a significant regulatory action as
defined by the Executive order and so
is not subject to review under the
Executive order.

The Regulatory Flexibility Act
requires agencies to analyze whether a
rule may have a significant economic
impact on a substantial number of small
entities. Because the direct final rule
allows for greater flexibility in
production facilities and procedures for
work with spore-forming
microorganisms, it would not result in
any increased burden or costs on small
entities. Therefore, we certify that the
direct final rule will not have a
significant economic impact on a
substantial number of small entities.
Therefore, under the Regulatory
Flexibility Act, no further analysis is
required.

The Unfunded Mandates Reform Act
requires that agencies prepare a written
statement under section 202(a) of
anticipated costs and benefits before
proposing any rule that may result in an
annual expenditure by State, local and
tribal governments, in the aggregate, or
by the private sector, of $100 million
(adjusted annually for inflation).
Because the rule does not impose
mandates on State, local, or tribal
governments, or the private sector, that
will result in an expenditure in any one
year of $100 million or more, FDA is not
required to perform a cost-benefit
analysis according to the Unfunded
Mandates Reform Act.
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B. Environmental Impact

The agency has determined under 21
CFR 25.31(h) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

C. Federalism

We have analyzed this direct final
rule in accordance with the principles
set forth in Executive Order 13132. We
have determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, we
have concluded that the rule does not
contain policies that have federalism
implications as defined in the order
and, consequently, a federalism
summary impact statement is not
required.

V. Paperwork Reduction Act of 1995

This direct final rule contains no
collections of information. Therefore,
clearance by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520) is not required.

VI. Request for Comments

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES) written or electronic
comments regarding this direct final
rule. Submit a single copy of electronic
comments to http://www.fda.gov/
dockets/ecomments or two paper copies
of any written comments, except that
individuals may submit one paper copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.

List of Subjects in 21 CFR Part 600
Biologics, Reporting and
recordkeeping requirements.
m Therefore, under the Federal Food,
Drug, and Cosmetic Act and the Public
Health Service Act, and under authority
delegated to the Commissioner of Food
and Drugs, 21 CFR part 600 is amended
as follows:

PART 600—BIOLOGICAL PRODUCTS:
GENERAL

= 1. The authority citation for 21 CFR
part 600 continues to read as follows:

Authority: 21 U.S.C. 321, 351, 352, 353,
355, 360, 360i, 371, 374; 42 U.S.C. 216, 262,
263, 263a, 264, 300aa—-25.

§600.10 [Amended]

m 2. Section 600.10 Personnel is
amended in paragraph (c)(3) by
removing the words ““spore-bearing” and
adding in their place the words “spore-
forming”.

» 3. Section 600.11 is amended in
paragraph (e)(1) by removing the words
‘““spore-bearing” and adding in their
place the words ““spore-forming”; in
paragraph (e)(2) by removing the words
‘“spore-bearing” in the heading and text,
and adding in their place the words
“spore-forming”’; and by revising
paragraph (e)(3) to read as follows:

8600.11 Physical establishment,
equipment, animals, and care.
* * * * *

(e] * * %

(3) Work with spore-forming
microorganisms. (i) Manufacturing
processes using spore-forming
microorganisms conducted in a
multiproduct manufacturing site must
be performed under appropriate
controls to prevent contamination of
other products and areas within the site.
Prevention of spore contamination can
be achieved by using a separate
dedicated building or by using process
containment if manufacturing is
conducted in a multiproduct
manufacturing building. All product
and personnel movement between the
area where the spore-forming
microorganisms are manufactured and
other manufacturing areas must be
conducted under conditions that will
prevent the introduction of spores into
other areas of the facility.

(ii) If process containment is
employed in a multiproduct
manufacturing area, procedures must be
in place to demonstrate adequate
removal of the spore-forming
microorganism(s) from the
manufacturing area for subsequent
manufacture of other products. These
procedures must provide for adequate
removal or decontamination of the
spore-forming microorganisms on and
within manufacturing equipment,
facilities, and ancillary room items as
well as the removal of disposable or
product dedicated items from the
manufacturing area. Environmental
monitoring specific for the spore-
forming microorganism(s) must be
conducted in adjacent areas during
manufacturing operations and in the
manufacturing area after completion of

cleaning and decontamination.
* * * * *

Dated: December 11, 2003.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 03—31919 Filed 12—29-03; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[TD 9101]

RIN 1545-BC79

Information Reporting Relating to
Taxable Stock Transactions

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Temporary regulations.

SUMMARY: This document contains
temporary regulations requiring
information reporting by a corporation if
control of the corporation is acquired or
if the corporation has a recapitalization
or other substantial change in capital
structure. This document also contains
temporary regulations concerning
information reporting requirements for
brokers with respect to transactions
described in section 6043(c). The text of
these temporary regulations also serves
as the text of proposed regulations set
forth in the Proposed Rules section of
this issue of the Federal Register.
DATES: Effective Date: These regulations
are effective December 30, 2003.
Applicability Dates: For dates of
applicability, see §§ 1.6043—4T(i) and
1.6045-3T(g).
FOR FURTHER INFORMATION CONTACT:
Nancy Rose at (202) 622—4910 (not a
toll-free number).
SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The forms referenced in these
regulations have been, or will be,
reviewed and approved by the Office of
Management and Budget in accordance
with the requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)).

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid OMB control number.

Books and records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.
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Background

Section 6043(c) provides that if any
person acquires control of a corporation,
or if there is a recapitalization or other
substantial change in capital structure of
a corporation, the corporation, when
required by the Secretary, shall make a
return setting forth the identity of the
parties to the transaction, the fees
involved, the changes in the capital
structure involved, and such other
information as the Secretary may
require with respect to such transaction.

On November 18, 2002, the IRS
published temporary regulations under
section 6043(c) (TD 9022). The
transactions covered by the reporting
requirement were certain acquisitions of
control and substantial changes in the
capital structure of a corporation. These
regulations required a corporation to
attach a form to its income tax return
describing these transactions and to file
information returns with respect to
certain shareholders in such
transactions. On November 18, 2002, the
IRS also published temporary
regulations under section 6045, which
provided for information reporting with
respect to these transactions by brokers
(together with the section 6043(c)
temporary regulations, the 2002
temporary regulations). The 2002
temporary regulations were applicable
to acquisitions of control and
substantial changes in capital structure
occurring after December 31, 2001, if the
reporting corporation or any
shareholder was required to recognize
gain (if any) as a result of the
application of section 367(a) as a result
of the transaction.

The text of the 2002 temporary
regulations also served as the text of
proposed regulations set forth in a cross-
referencing notice of proposed
rulemaking published in the Proposed
Rules section of the same issue of the
Federal Register (2002 proposed
regulations) (REG—-143321-02). The
provisions of the proposed regulations
were proposed to apply with respect to
any acquisition of control or substantial
change in capital structure occurring
after the date on which final regulations
would be published in the Federal
Register. The preamble to the notice of
proposed rulemaking invited public
comments with respect to the potential
for duplicate reporting and with respect
to the burden of compliance with the
reporting requirements.

The IRS received a number of written
public comments with respect to the
information reporting requirements set
forth in the 2002 temporary and
proposed regulations. In addition, the
IRS met with representatives of the

Information Reporting Program
Advisory Committee (IRPAC) and other
representatives of the securities industry
to discuss their concerns and
suggestions for revisions to the
regulations.

After considering the issues
concerning affected taxpayers, the IRS
has decided to revise the 2002
temporary regulations. The revised
temporary regulations set forth
information reporting rules that will
help ensure that brokers and
shareholders receive information
regarding these corporate transactions,
without unduly burdening brokers and
other members of the securities
industry.

The text of the revised temporary
regulations also serves as the text of new
proposed regulations (reproposed
regulations) set forth in the cross-
referencing notice of proposed
rulemaking published in the proposed
rules section of this issue of the Federal
Register. The preamble to that notice of
proposed rulemaking invites public
comments with respect to the revised
temporary and reproposed regulations,
particularly with respect to the ability of
brokers to obtain the information
necessary for reporting under revised
§1.6045-3T and proposed § 1.6045-3.

Summary of Comments

The commentators noted certain gaps
in the transmission of information
under the 2002 temporary and proposed
regulations between corporations
subject to reporting and brokers.
Information reporting by brokers
depends upon the effective
dissemination of information from the
corporation to the reporting community,
and broker reporting is difficult to
effectuate if there are gaps in the process
of transmitting this information.

As provided in the 2002 temporary
regulations, a reporting corporation
would file Forms 1099-CAP, “Changes
in Corporate Control and Capital
Structure”, with respect to its
shareholders of record, including
brokers, under § 1.6043—-4T(b). Brokers
who received Forms 1099-CAP would
then file Forms 1099—CAP with respect
to their customers pursuant to § 1.6045—
3T. The commentators pointed out that
a large majority of U.S. publicly issued
securities are actually held on behalf of
brokerage firms through clearing
organizations. Pursuant to the 2002
temporary regulations, clearing
organizations would receive Forms
1099-CAP from the reporting
corporation; however, because clearing
organizations are not treated as brokers,
they in turn would not be required
under § 1.6045—3T to file Forms 1099—

CAP with respect to their broker-
members. Consequently, brokers (who
otherwise had the requirement to file a
Form 1099—-CAP upon receiving one)
would not receive Form 1099-CAP if
they held their shares through a clearing
organization. In addition, brokers may
not be aware of the requirement to
report with respect to a particular
corporate transaction, or may have
difficulty obtaining the information
necessary for reporting. Thus, under the
2002 temporary regulations, the actual
shareholders of the reporting
corporation, the broker’s customers,
may not receive information returns to
assist them in preparing their income
tax returns.

To address this issue, commentators
suggested an alternative procedure to
ensure that brokers receive the required
information for reporting and to bridge
any potential gaps in the chain of
reporting. Commentators recommended
that the IRS act as a central repository
of information necessary for brokers and
issue a publication containing
information needed for brokers to satisfy
their reporting obligations. Brokers and
commercial tax services that publish
current developments could access this
information, and brokers could use this
information in preparing Forms 1099—
CAP with respect to their customers. An
alternative suggested by commentators
was to require the reporting corporation
to post essential information for
reporting, from its Form 8806,
“Information Return for Acquisition of
Control or Substantial Change in Capital
Structure”, to an IRS Web site.

Based on the comments, the revised
temporary regulations provide in
§ 1.6043-4T/(a)(1)(vi) that reporting
corporations may elect on Form 8806 to
consent to the publication by the IRS of
information necessary for brokers to file
information returns with respect to their
customers. To provide every corporation
with the ability to make this election,
the revised temporary regulations
require reporting corporations to file
Form 8806 even though the corporation
may also report the transaction under
sections 351, 355, or 368. In order to
enable the IRS to publish the
information timely, the revised
temporary regulations require reporting
corporations to file Form 8806 within 45
days after the transaction, and in no
event later than January 5 of the year
following the calendar year in which the
transaction occurs.

The role of clearing organizations was
also the subject of comments.
Commentators suggested that the
regulations use existing processes for
distributing information to minimize the
cost of and the time required for
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implementing reporting by the industry.
Those existing processes include the
dissemination of information by
clearing organizations. Under current
practices, important information
regarding corporate transactions
(including tax information) is
disseminated by clearing organizations
to their members. The new temporary
regulations try to take advantage of this
existing information flow by continuing
to require corporations to provide a
Form 1099-CAP to clearing
organizations that are listed as
shareholders of record at the time of an
acquisition of control or substantial
change in capital structure. It is
anticipated that clearing organizations
will disseminate information obtained
from the Form 1099—-CAP to their
members and that broker-members will
use that information (and information
obtained from other sources) to satisfy
their own reporting obligations under
revised § 1.6045—3T. Under the revised
temporary regulations, a broker is
required to report information if the
broker knows or has reason to know,
based on readily available information,
that there was an acquisition of control
or substantial change in capital
structure with respect to shares held by
the broker on behalf of a customer. If a
clearing organization disseminates
information identifying an acquisition
of control or a substantial change in
capital structure to a broker-member,
the broker-member has readily available
information about the transaction and
must satisfy its § 1.6045-3T reporting
obligations with respect to the
transaction.

The revised temporary regulations
provide that a reporting corporation is
not required to file Forms 1099—-CAP
with respect to its shareholders which
are clearing organizations, or to furnish
Forms 1099—-CAP to such clearing
organizations, if the corporation makes
the election to permit the IRS to publish
information regarding the transaction.
The IRS’ publication of such
information pursuant to the
corporation’s consent will provide
readily available information for
brokers, who must satisfy their reporting
obligations with respect to the
transaction.

Commentators also requested that
brokers be permitted to use Form 1099—
B, “Proceeds from Broker and Barter
Exchange Transactions,” for reporting
under § 1.6045-3T, rather than overhaul
their systems to report on Form 1099-
CAP. The commentators point out that
this would also avoid any confusion
stemming from the issuance of both
types of forms to the same taxpayer in
the same transaction. The revised

temporary regulations provide that
Form 1099-B should be used by brokers
for reporting under § 1.6045-3T. With
respect to transactions occurring in
2003, brokers may use either Form
1099-B or 1099-CAP.

Explanation of Provisions

The revised temporary regulations
require a domestic corporation involved
in certain large taxable transactions to
file Form 8806 reporting and describing
such transactions. The revised
temporary regulations require the filing
of Form 8806 within 45 days following
an acquisition of control or substantial
change in capital structure, as defined
in §§1.6043—4T(c) and (d), or, if earlier,
by January 5th of the year following the
calendar year in which such event
occurred.

The revised temporary regulations do
not change the definition of acquisition
of control or substantial change in
capital structure as set forth in the 2002
temporary regulations. An acquisition of
control of a corporation is defined as a
transaction or series of related
transactions in which stock representing
control of that corporation is distributed
by a second corporation or in which
stock representing control of that
corporation is acquired (directly or
indirectly) by a second corporation and
the shareholders of the first corporation
receive cash, stock or other property.
For these purposes, control is
determined in accordance with the first
sentence of section 304(c)(1). With
certain limitations, the constructive
ownership rules of section 318(a) apply
to determine ownership. Acquisitions of
control within an affiliated group are
excepted from this definition, as are
acquisitions in which the fair market
value of the stock acquired in the
transaction or series of related
transactions is less than $100,000,000.

A corporation has a substantial
change in its capital structure if the
corporation in a transaction or series of
related transactions (a) undergoes a
recapitalization with respect to its stock,
(b) redeems its stock, (c) merges,
consolidates or otherwise combines
with another entity or transfers
substantially all of its assets to one or
more entities, (d) transfers all or part of
its assets to another corporation in a
title 11 or similar case and, in
pursuance of the plan, distributes stock
or securities of that corporation, or (e)
changes its identity, form or place of
organization. Transactions in which the
amount of any cash plus the fair market
value of any property (including stock)
provided to shareholders of the
corporation is less than $100,000,000

are excepted from this definition, as are
transactions within an affiliated group.

The revised temporary regulations
require a domestic corporation involved
in the specified transactions to issue,
with respect to each of its shareholders
of record, a Form 1099-CAP reporting
the amount of any cash plus the fair
market value of any property (including
certain stock) exchanged in the
transaction. Corporations are not
required to report the fair market value
of any stock provided to a shareholder
if the corporation reasonably determines
that the receipt of such stock would not
cause the shareholder to recognize gain
(if any). Corporations also are not
required to report amounts distributed
to certain exempt recipients. The list of
exempt recipients has been expanded to
include brokers.

Penalties under section 6652(1) may
be imposed for failing to file required
returns under section 6043(c) (including
failure to file on magnetic media, as
required under section 6011(e) and
§ 1.6011-2). The penalty under section
6652(1) is $500 for each day the failure
continues, but the total amount imposed
with respect to a return cannot exceed
$100,000. The revised temporary
regulations provide that the information
returns required under these regulations
shall be treated as one return for
purposes of the section 6652(1) penalty,
so that the penalty shall not exceed
$500 per day ($100,000 in total) with
respect to any acquisition of control or
change in capital structure. Further, as
provided in section 6652(1), such
penalty does not apply if the failure is
due to reasonable cause. Until
regulations are promulgated under
section 6652(1) to set forth specific
standards for determining reasonable
cause, the IRS will use the reasonable
cause standards set forth in § 301.6724—
1 as a guideline for determining
reasonable cause.

The 2002 temporary regulations under
section 6045 required a broker who, as
the record holder of stock, received a
Form 1099—CAP from a corporation
pursuant to the reporting requirements
of §1.6043—4T to file a Form 1099-CAP
with respect to the actual owner and
furnish such Form 1099-CAP to the
actual owner. Under the revised
temporary regulations, brokers should
not receive Forms 1099—-CAP from a
corporation and are not required to
issue Forms 1099—-CAP. Instead, revised
§ 1.6045-3T requires a broker that
knows or has reason to know, based on
readily available information, that a
transaction described in § 1.6043—4T(c)
or (d) has occurred to file an
information return reporting the
required information with respect to its
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customers who are not exempt
recipients. In order to allow brokers to
use their existing information reporting
systems, the new temporary regulations
require Form 1099-B, Proceeds from
Broker and Barter Exchange
Transactions, to be used for such
reporting. It is anticipated that brokers
will obtain the information regarding
the corporate transactions from the IRS
website or an IRS publication, from
information provided by clearing
organizations, as well as from other
sources regularly consulted within the
industry.

The revised temporary regulations are
effective only for acquisitions of control
and substantial changes of capital
structure that occur after December 31,
2002, and for which the reporting
corporation or any shareholder is
required to recognize gain (if any) as a
result of the application of section
367(a). The cross-referencing proposed
regulations published in Proposed Rules
section of this issue of the Federal
Register will apply to all acquisitions of
control and substantial changes in
capital structure occurring after the date
that such regulations are published as
final regulations (regardless of whether
section 367(a) applies).

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. For the
applicability of the Regulatory
Flexibility Act (5 U.S.C. chapter 6), refer
to the Special Analyses section of the
preamble to the cross-referencing notice
of proposed rulemaking published in
the Proposed Rules section of this issue
of the Federal Register. Pursuant to
section 7805(f) of the Internal Revenue
Code, these temporary regulations will
be submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small businesses.

Drafting Information

The principal author of these
temporary regulations is Nancy L. Rose,
Office of Associate Chief Counsel
(Procedure and Administration).

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Amendments to the Regulations

» Accordingly, 26 CFR part 1 is amended
as follows:

PART 1—INCOME TAXES

» 1. The authority citation for part 1
continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

m 2. Section 1.6043—4T is revised to read
as follows:

§1.6043-4T Information returns relating to
certain acquisitions of control and changes
in capital structure (temporary).

(a) Information returns for an
acquisition of control or a substantial
change in capital structure—(1) General
rule. If there is an acquisition of control
(as defined in paragraph (c) of this
section) or a substantial change in the
capital structure (as defined in
paragraph (d) of this section) of a
domestic corporation (reporting
corporation), the reporting corporation
must file a completed Form 8806,
“Information Return for Acquisition of
Control or Substantial Change in Capital
Structure”, in accordance with the
instructions to that form. Form 8806
will request the information required in
paragraphs (a)(1)(i) through (vi) of this
section and any other information
specified in the instructions.

(i) Reporting corporation. Provide the
name, address, and taxpayer
identification number (TIN) of the
reporting corporation.

(i) Common parent, if any, of the
reporting corporation. If the reporting
corporation was a subsidiary member of
an affiliated group filing a consolidated
return immediately prior to the
acquisition of control or the substantial
change in capital structure, provide the
name, address, and TIN of the common
parent of that affiliated group.

(iii) Acquiring corporation. Provide
the name, address and TIN of any
corporation that acquired control of the
reporting corporation within the
meaning of paragraph (c) of this section
or combined with or received assets
from the reporting corporation pursuant
to a substantial change in capital
structure within the meaning of
paragraph (d) of this section (acquiring
corporation). State whether the
acquiring corporation is foreign (as
defined in section 7701(a)(5)) or is a
dual resident corporation (as defined in
§1.1503-2(c)(2)). In either case, state
whether the acquiring corporation was
newly formed prior to its involvement
in the transaction.

(iv) Common parent, if any, of
acquiring corporation. If the acquiring
corporation named in paragraph
(a)(1)(iii) of this section was a subsidiary

member of an affiliated group filing a
consolidated return immediately prior
to the acquisition of control or the
substantial change in capital structure,
provide the name, address, and TIN of
the common parent of that affiliated
group.

(v) Information about acquisition of
control or substantial change in capital
structure. Provide—

(A) A description of the transaction or
transactions that gave rise to the
acquisition of control or the substantial
change in capital structure of the
corporation;

(B) The date or dates of the
transaction or transactions that gave rise
to the acquisition of control or the
substantial change in capital structure;

(C) A description of and a statement
of the fair market value of any stock
provided to the reporting corporation’s
shareholders in exchange for their stock
if the reporting corporation reasonably
determines that the shareholders are not
required to recognize gain (if any) from
the receipt of such stock for U.S. federal
income tax purposes; and

(D) A statement of the amount of cash
plus the fair market value of any
property (including stock if the
reporting corporation reasonably
determines that its shareholders would
be required to recognize gain (if any) on
the receipt of such stock, but excluding
stock described in paragraph (a)(1)(v)(C)
of this section) provided to the reporting
corporation’s shareholders in exchange
for each share of their stock.

(2) Consent election. Form 8806 will
provide the reporting corporation with
the ability to elect to permit the IRS to
publish information that will inform
brokers of the transaction and enable
brokers to satisfy their reporting
obligations under § 1.6045-3T. The
information to be published, on the IRS
website and/or in an IRS publication,
would be limited to the name and
address of the corporation, the date of
the transaction, a description of the
shares affected by the transaction, and
the amount of cash and the fair market
value of any property (excluding stock
described in paragraph (a)(1)(v)(C) of
this section) provided to each class of
shareholders in exchange for a share.

(3) Time for making return—(i) In
general. Form 8806 must be filed on or
before the 45th day following the
acquisition of control or substantial
change in capital structure of the
corporation, or, if earlier, on or before
January 5th of the year following the
calendar year in which the acquisition
of control or substantial change in
capital structure occurs.

(ii) Transition rule. If an acquisition of
control or a substantial change in capital
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structure of a corporation occurs after
December 31, 2002, and before
December 29, 2003, Form 8806 must be
filed on or before January 5, 2004.

(4) Exception where transaction is
reported under section 6043(a). No
reporting is required under paragraph
(a) of this section with respect to a
transaction for which information is
required to be reported pursuant to
section 6043(a), provided the
transaction is properly reported in
accordance with that section.

(5) Exception where shareholders are
exempt recipients. No reporting is
required under paragraph (a) of this
section if the reporting corporation
reasonably determines that all of its
shareholders who receive cash, stock or
other property pursuant to the
acquisition of control or substantial
change in capital structure are exempt
recipients under paragraph (b)(5) of this
section.

(b) Information returns regarding
shareholders—(1) General rule. A
corporation that is required to file Form
8806 pursuant to paragraph (a)(1) of this
section shall file a return of information
on Forms 1096, “‘Annual Summary and
Transmittal of U.S. Information
Returns”, and 1099—CAP, “Changes in
Corporate Control and Capital
Structure”, with respect to each
shareholder of record in the corporation
(before or after the acquisition of control
or the substantial change in capital
structure) who receives cash, stock, or
other property pursuant to the
acquisition of control or the substantial
change in capital structure and who is
not an exempt recipient as defined in
paragraph (b)(5) of this section. A
corporation is not required to file a
Form 1096 or 1099—-CAP with respect to
a clearing organization if the
corporation makes the election
described in paragraph (a)(2) of this
section.

(2) Time for making information
returns. Forms 1096 and 1099-CAP
must be filed on or before February 28
(March 31 if filed electronically) of the
year following the calendar year in
which the acquisition of control or the
substantial change in capital structure
occurs.

(3) Contents of return. A separate
Form 1099-CAP must be filed with
respect to amounts received by each
shareholder (who is not an exempt
recipient as defined in paragraph (b)(5)
of this section) showing—

(i) The name, address, telephone
number and TIN of the reporting
corporation;

(ii) The name, address and TIN of the
shareholder;

(iii) The number and class of shares
in the reporting corporation exchanged
by the shareholder;

(iv) The aggregate amount of cash and
the fair market value of any stock (other
than stock described in paragraph
(a)(1)(v)(C) of this section) or other
property provided to the shareholder in
exchange for its stock; and

(v) Such other information as may be
required by the instructions to Form
1099-CAP.

(4) Furnishing of forms to
shareholders. The Form 1099-CAP filed
with respect to each shareholder must
be furnished to such shareholder on or
before January 31 of the year following
the calendar year in which the
shareholder receives cash, stock, or
other property as part of the acquisition
of control or the substantial change in
capital structure. The Form 1099-CAP
filed with respect to a clearing
organization must be furnished to the
clearing organization on or before
January 5th of the year following the
calendar year in which the acquisition
of control or substantial change in
capital structure occurred. A Form
1099—CAP is not required to be
furnished to a clearing organization if
the reporting corporation makes the
election described in paragraph (a)(2) of
this section.

(5) Exempt recipients. A corporation
is not required to file a Form 1099—-CAP
pursuant to this paragraph (b) of this
section with respect to any of the
following shareholders that is not a
clearing organization:

(i) Any shareholder who receives
solely stock described in paragraph
(a)(1)(v)(C) of this section in exchange
for its stock in the corporation.

(ii) Any shareholder who is required
to recognize gain (if any) as a result of
the receipt of cash, stock, or other
property if the corporation reasonably
determines that the amount of such cash
plus the fair market value of such stock
and other property does not exceed
$1,000. Stock described in paragraph
(a)(1)(v)(C) of this section is not taken
into account for purposes of this
paragraph (b)(5)(ii).

(iii) Any shareholder described in
paragraphs (b)(5)(iii)(A) through (M) of
this section if the corporation has actual
knowledge that the shareholder is
described in one of paragraphs
(b)(5)(iii)(A) through (M) of this section
or if the corporation has a properly
completed exemption certificate from
the shareholder (as provided in
§ 31.3406(h)-3 of this chapter). The
corporation also may treat a shareholder
as described in paragraphs (b)(5)(iii)(A)
through (M) of this section based on the

applicable indicators described in
§1.6049-4(c)(1)(ii).

(A) A corporation, as described in
§ 1.6049—-4(c)(1)(ii)(A) (except for
corporations for which an election
under section 1362(a) is in effect).

(B) A tax-exempt organization, as
described in § 1.6049—4(c)(1)(i1)(B)(1).

(C) An individual retirement plan, as
described in § 1.6049—4(c)(1)(ii)(C).

(D) The United States, as described in
§ 1.6049—4(c)(1)(ii)(D).

(E) A state, as described in §1.6049—
4(c)(1)()(E).

(F) A foreign government, as
described in § 1.6049-4(c)(1)(ii)(F).

(G) An international organization, as
described in § 1.6049—4(c)(1)(ii)(G).

(H) A foreign central bank of issue, as
described in § 1.6049—4(c)(1)(ii)(H).

(I) A securities or commodities dealer,
as described in § 1.6049—-4(c)(1)(i1)(I).

(J) A real estate investment trust, as
described in § 1.6049-4(c)(1)(ii)(]).

(K) An entity registered under the
Investment Company Act of 1940 (15
U.S.C. 80a—1), as described in § 1.6049—
4(c)(D)(E)(K).

(L) A common trust fund, as described
in § 1.6049—4(c)(1)(ii)(L).

(M) A financial institution such as a
bank, mutual savings bank, savings and
loan association, building and loan
association, cooperative bank,
homestead association, credit union,
industrial loan association or bank, or
other similar organization.

(iv) Any shareholder that the
corporation, prior to the transaction,
associates with documentation upon
which the corporation may rely in order
to treat payments to the shareholder as
made to a foreign beneficial owner in
accordance with §1.1441-1(e)(1)(ii) or
as made to a foreign payee in
accordance with § 1.6049-5(d)(1) or
presumed to be made to a foreign payee
under § 1.6049-5(d)(2) or (3). For
purposes of this paragraph (b)(5)(iv), the
provisions in § 1.6049-5(c) (regarding
rules applicable to documentation of
foreign status and definition of U.S.
payor and non-U.S. payor) shall apply.
The provisions of § 1.1441—1 shall apply
by using the terms corporation and
shareholder in place of the terms
withholding agent and payee and
without regard to the fact that the
provisions apply only to amounts
subject to withholding under chapter 3
of the Internal Revenue Code. The
provisions of § 1.6049-5(d) shall apply
by using the terms corporation and
shareholder in place of the terms payor
and payee. Nothing in this paragraph
(b)(5)(iv) shall be construed to relieve a
corporation of its withholding
obligations under section 1441.



75124

Federal Register/Vol. 68, No. 249/ Tuesday, December 30, 2003 /Rules and Regulations

(v) Any shareholder if, on January 31
of the year following the calendar year
in which the shareholder receives cash,
stock, or other property, the corporation
did not know and did not have reason
to know that the shareholder received
such cash, stock, or other property in a
transaction or series of related
transactions that would result in an
acquisition of control or a substantial
change in capital structure.

(6) Coordination with other sections.
In general, no reporting is required
under paragraph (b) of this section with
respect to amounts that are required to
be reported under section 6042 or
section 6045, unless the corporation
knows or has reason to know that such
amounts are not properly reported in
accordance with those sections. A
corporation must satisfy the
requirements under paragraph (b) of this
section with respect to any shareholder
of record that is a clearing organization.

(c) Acquisition of control of a
corporation—(1) In general. For
purposes of this section, an acquisition
of control of a corporation (first
corporation) occurs if, in a transaction
or series of related transactions, either—

(i) Stock representing control of the
first corporation is distributed by a
second corporation to shareholders of
the second corporation and the fair
market value of such stock on the date
of distribution is $100,000,000 or more;
or

(ii) (A) Before an acquisition of stock
of the first corporation (directly or
indirectly) by a second corporation, the
second corporation does not have
control of the first corporation;

(B) After the acquisition, the second
corporation has control of the first
corporation;

(C) The fair market value of the stock
acquired in the transaction and in any
related transactions as of the date or
dates on which such stock was acquired
is $100,000,000 or more; and

(D) The shareholders of the first
corporation (determined without
applying the constructive ownership
rule of section 318(a)) receive cash,
stock, or other property pursuant to the
acquisition.

(2) Control. For purposes of this
section, control is determined in
accordance with the first sentence of
section 304(c)(1).

(3) Constructive ownership. (i) Except
as otherwise provided in this section,
the constructive ownership rules of
section 318(a) (except for section
318(a)(4), providing for constructive
ownership through an option to acquire
stock), modified as provided in section
304(c)(3)(B), shall apply for determining

whether there has been an acquisition of
control.

(ii) The determination of whether
there has been an acquisition of control
shall be made without regard to whether
the person or persons from whom
control was acquired retain indirect
control of the first corporation under
section 318(a).

(iii) For purposes of paragraph
(c)(1)(ii) of this section, section 318(a)
shall not apply to cause a second
corporation to be treated as owning,
before an acquisition of stock in a first
corporation (directly or indirectly) by
the second corporation, any stock that is
acquired in the first corporation. For
example, if the shareholders of a
domestic corporation form a new
holding company and then transfer their
shares in the domestic corporation to
the new holding company, the new
holding company shall not be treated as
having control of the domestic
corporation before the acquisition. The
new holding company acquires control
of the domestic corporation as a result
of the transfer. Similarly, if the
shareholders of a domestic parent
corporation transfer their shares in the
parent corporation to a subsidiary of the
parent in exchange for shares in the
subsidiary, the subsidiary shall not be
treated as having control of the parent
before the transaction. The subsidiary
acquires control of the parent as a result
of the transfer.

(4) Corporation includes group. For
purposes of this paragraph (c), if two or
more corporations act pursuant to a plan
or arrangement with respect to
acquisitions of stock, such corporations
will be treated as one corporation for
purposes of this section. Whether two or
more corporations act pursuant to a plan
or arrangement depends on the facts and
circumstances.

(5) Section 338 election. For purposes
of this paragraph (c), an acquisition of
stock of a corporation with respect to
which an election under section 338 is
made is treated as an acquisition of
stock (and not as an acquisition of the
assets of such corporation).

(d) Substantial change in capital
structure of a corporation—(1) In
general. A corporation has a substantial
change in capital structure if it has a
change in capital structure (as defined
in paragraph (d)(2) of this section) and
the amount of any cash and the fair
market value of any property (including
stock) provided to the shareholders of
such corporation pursuant to the change
in capital structure, as of the date or
dates on which the cash or other
property is provided, is $100,000,000 or
more.

(2) Change in capital structure. For
purposes of this section, a corporation
has a change in capital structure if the
corporation in a transaction or series of
transactions—

(i) Undergoes a recapitalization with
respect to its stock;

(ii) Redeems its stock (including
deemed redemptions);

(iii) Merges, consolidates or otherwise
combines with another corporation or
transfers all or substantially all of its
assets to one or more corporations;

(iv) Transfers all or part of its assets
to another corporation in a title 11 or
similar case and, in pursuance of the
plan, distributes stock or securities of
that corporation; or

(v) Changes its identity, form or place
of organization.

(e) Reporting by successor entity. If a
corporation (transferor) transfers all or
substantially all of its assets to another
entity (transferee) in a transaction that
constitutes a substantial change in the
capital structure of transferor, transferor
must satisfy the reporting obligations in
paragraph (a) or (b) of this section. If
transferor does not satisfy the reporting
obligations in paragraph (a) or (b) of this
section, then transferee must satisfy
those reporting obligations. If neither
transferor nor transferee satisfies the
reporting obligations in paragraphs (a)
and (b) of this section, then transferor
and transferee shall be jointly and
severally liable for any applicable
penalties (see paragraph (g) of this
section).

(f) Receipt of property. For purposes
of this section, a shareholder is treated
as receiving property (or as having
property provided to it) pursuant to an
acquisition of control or a substantial
change in capital structure if a liability
of the shareholder is assumed in the
transaction and, as a result of the
transaction, an amount is realized by the
shareholder from the sale or exchange of
stock.

(g) Penalties for failure to file. For
penalties for failure to file as required
under this section, see section 6652(1).
The information returns required to be
filed under paragraphs (a) and (b) of this
section shall be treated as one return for
purposes of section 6652(1) and,
accordingly, the penalty shall not
exceed $500 for each day the failure
continues (up to a maximum of
$100,000) with respect to any
acquisition of control or any substantial
change in capital structure. Failure to
file as required under this section also
includes the requirement to file on
magnetic media as required by section
6011(e) and §1.6011—2. In addition,
criminal penalties under sections 7203,
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7206 and 7207 may apply in appropriate
cases.

(h) Examples. The following examples
illustrate the application of the rules of
this section. For purposes of these
examples, assume the transaction is not
reported under sections 6042, 6043(a) or
6045, unless otherwise specified, and
assume that the fair market value of the
consideration provided to the
shareholders exceeds $100,000,000. The
examples are as follows:

Example 1. The shareholders of X, a
domestic corporation and parent of an
affiliated group, exchange their X stock for
stock in Y, a newly formed foreign holding
corporation. After the transaction, Y owns all
the outstanding X stock. The X shareholders
must recognize gain (if any) on the exchange
of their stock as a result of the application
of section 367(a). Because the transaction
results in an acquisition of control of X, X
must comply with the rules in paragraphs (a)
and (b) of this section. X must file Form 8806
reporting the transaction. X must also file a
Form 1099—-CAP with respect to each
shareholder who is not an exempt recipient
showing the fair market value of the Y stock
received by that shareholder, and X must
furnish a copy of the Form 1099—-CAP to that
shareholder. If X elects on the Form 8806 to
permit the IRS to publish information
regarding the transaction, X is not required
to file or furnish Forms 1099—-CAP with
respect to shareholders that are clearing
organizations.

Example 2. C, a domestic corporation, and
parent of an affiliated group merges into D,
an unrelated domestic corporation. Pursuant
to the transaction, the C shareholders
exchange their C stock for D stock or for a
combination of short term notes and D stock.
The transaction does not satisfy the
requirements of section 368, and the C
shareholders must recognize gain (if any) on
the exchange. Because the transaction results
in a substantial change in the capital
structure of C, C (or D as the successor to C)
must comply with the rules in paragraphs (a)
and (b) of this section. C must file Form 8806.
C (or D as the successor to C) also must file
a Form 1099-CAP with respect to each
shareholder who is not an exempt recipient
showing the fair market value of the short
term notes and the fair market value of the
D stock provided to that shareholder. In
addition, C (or D) must furnish a copy of the
Form 1099—CAP to that shareholder.

Example 3. (i) The facts are the same as in
Example 2, except that C reasonably
determines that—

(A) The transaction satisfies the
requirements of section 368;

(B) The C shareholders who exchange their
C stock solely for D stock will not be required
to recognize gain (if any) on the exchange;
and

(C) The C shareholders who exchange their
C stock for a combination of short term notes
and D stock will be required to recognize
gain (if any) on the exchange solely with
respect to the receipt of the short term notes.

(ii) G is required to file Form 8806 under
paragraph (a) of this section. C (or D as the

successor to C) must also comply with the
rules in paragraph (b) of this section. With
respect to each shareholder who receives a
combination of short term notes and D stock,
and who is not an exempt recipient, C (or D)
must file a Form 1099-CAP showing the fair
market value of the short term notes provided
to the shareholder, and C (or D) must furnish
a copy of the Form 1099—CAP to that
shareholder. The Form 1099-CAP should not
show the fair market value of the D stock
provided to the shareholder. C and D are not
required to file and furnish Forms 1099—-CAP
with respect to shareholders who receive
only D stock in exchange for their C stock.
Example 4. The facts are the same as in
Example 3, except C hires a transfer agent to
effectuate the exchange. The transfer agent is
treated as a broker under section 6045 and is
required to report the fair market value of the
short term notes provided to C’s shareholders
under § 1.6045—-3T. Under paragraph (b)(6) of
this section, C and D are not required to file
information returns under paragraph (b) of
this section with respect to a shareholder of
record, unless C or D knows or has reason to
know that the transfer agent does not satisfy
its information reporting obligation under
§1.6045-3T with respect to that shareholder.
Thus, if the transfer agent satisfies its
information reporting requirements under
§1.6045-3T with respect to shareholder I, an
individual who receives both D stock and
short term notes, C and D are not required
to file a Form 1099—-CAP with respect to L
Conversely, if the transfer agent does not
have an information reporting obligation
under § 1.6045-3T with respect to one of C’s
shareholder’s of record (for example, a
clearing organization that is an exempt
recipient under § 1.6045—-3T(b)(ii)), or if C or
D knows or has reason to know that the
transfer agent has not satisfied its
information reporting requirement with
respect to a shareholder, then C (or D) must
provide a Form 1099-CAP to that
shareholder.

(i) Effective date. This section applies
to any acquisition of control and any
substantial change in capital structure
occurring after December 31, 2001, if the
reporting corporation or any
shareholder is required to recognize
gain (if any) as a result of the
application of section 367(a) as a result
of the transaction. However, paragraphs
(a) through (h) of this section apply to
acquisitions of control and substantial
changes in capital structure occurring
after December 31, 2002, if the reporting
corporation or any shareholder is
required to recognize gain (if any) as a
result of the application of section
367(a) as a result of the transaction. For
transactions prior to January 1, 2003, see
§1.6043—-4T as published in 26 CFR part
1 (revised as of April 1, 2003). This
section expires on November 14, 2005.

m 3. Section 1.6045-3T is revised to read
as follows:

§1.6045-3T Information reporting for an
acquisition of control or a substantial
change in capital structure (temporary).

(a) In general. Any broker (as defined
in §1.6045-1(a)(1)) that holds shares on
behalf of a customer in a corporation
that the broker knows or has reason to
know based on readily available
information (including, for example,
information from a clearing organization
or from information published by the
Internal Revenue Service (see
§601.601(d)(2) of this chapter)) has
engaged in a transaction described in
§ 1.6043—-4T/(c) (acquisition of control)
or §1.6043-4T(d) (substantial change in
capital structure), shall file a return of
information with respect to the
customer, unless the customer is an
exempt recipient as defined in
paragraph (b) of this section.

(b) Exempt recipients. A broker is not
required to file a return of information
under this section with respect to the
following customers:

(1) Any customer who receives only
cash in exchange for its stock in the
corporation, which must be reported by
the broker pursuant to § 1.6045-1(a).

(2) Any customer who is an exempt
recipient as defined in § 1.6043—4T(b)(5)
or § 1.6045-1(c)(3)(i).

(c) Form, manner and time for making
information returns. The return required
by paragraph (a) of this section must be
on Forms 1096, “Annual Summary and
Transmittal of U.S. Information
Returns”, and 1099-B, ‘“Proceeds from
Broker and Barter Exchange
Transactions,” or on an acceptable
substitute statement. Such forms must
be filed on or before February 28 (March
31 if filed electronically) of the year
following the calendar year in which the
acquisition of control or the substantial
change in capital structure occurs.

(d) Contents of return. A separate
Form 1099-B must be prepared for each
customer showing—

(1) The name, address and taxpayer
identification number (TIN) of the
customer;

(2) The name and address of the
corporation which engaged in the
transaction described in § 1.6043—4T(c)
or (d);

(3) The number and class of shares in
the corporation exchanged by the
customer;

(4) The aggregate amount of cash and
the fair market value of any stock (other
than stock described in 1.6043—
4T(a)(1)(v)(C)) or other property
provided to the customer in exchange
for its stock; and

(5) Such other information as may be
required by Form 1099-B.

(e) Furnishing of forms to actual
owners. The Form 1099-B prepared for
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each customer must be furnished to the
customer on or before January 31 of the
year following the calendar year in
which the customer receives stock, cash
or other property.

(f) Single Form 1099. If a broker is
required to file a Form 1099-B with
respect to a customer under both this
§1.6045-3T and § 1.6045—-1(b) with
respect to the same transaction, the
broker may satisfy the requirements of
both sections by filing and furnishing
one Form 1099-B that contains all the
relevant information, as provided in the
instructions to Form 1099-B.

(g) Effective date. (1) This section
applies with respect to any acquisition
of control and any substantial change in
capital structure occurring after
December 31, 2001, if the reporting
corporation or any shareholder is
required to recognize gain (if any) as a
result of the application of section
367(a) as a result of the transaction.
However, paragraphs (a) through (f) of
this section apply to acquisitions of
control and substantial changes in
capital structure occurring after
December 31, 2002, if the reporting
corporation or any shareholder is
required to recognize gain (if any) as a
result of the application of section
367(a) as a result of the transaction. For
transactions prior to that date, see
§ 1.6045-3T as published in 26 CFR Part
1 (revised as of April 1, 2003). This
section expires on November 14, 2005.

(2) For any acquisition of control or
any substantial change in capital
structure occurring during the 2003
calendar year, a broker may elect to
satisfy the requirements of this section
by using Form 1099-CAP in lieu of
Form 1099-B.

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

Approved: December 12, 2003.
Gregory Jenner,
Deputy Assistant Secretary of the Treasury
(Tax Policy).
[FR Doc. 03-31361 Filed 12—-29-03; 8:45 am]

BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9109]

RIN 1545-AY97

Establishing Defenses to the
Imposition of the Accuracy-Related
Penalty

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations that affect the defenses
available to the imposition of the
accuracy-related penalty when
taxpayers fail to disclose reportable
transactions or fail to disclose that they
have taken a return position based on
the conclusion that a regulation is
invalid. The final regulations are
intended to promote disclosure of
reportable transactions and positions
based on the conclusion that a
regulation is invalid by narrowing a
taxpayer’s ability to establish good faith
and reasonable cause as a defense. The
final regulations also clarify the existing
regulations with respect to the facts and
circumstances to be considered in
determining whether a taxpayer acted
with reasonable cause and in good faith.

DATES: Effective Date: These regulations
are effective December 30, 2003.
Applicability Dates: These regulations
apply to returns filed after December 31,
2002, with respect to transactions
entered into on or after January 1, 2003.

FOR FURTHER INFORMATION CONTACT:
Jamie G. Bernstein at (202) 622—-4940
(not a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

This document contains amendments
to 26 CFR part 1. On December 31, 2002,
the IRS and the Treasury Department
published in the Federal Register (67
FR 79894) proposed amendments to the
regulations (REG-126016—01) under
sections 6662 and 6664 of the Internal
Revenue Code (Code). No public hearing
was requested or held. Written and
electronic comments responding to the
notice of proposed rulemaking were
received. After consideration of all the
comments, the proposed regulations
under section 6662 and 6664 are
adopted as amended by this Treasury
decision. The revisions are discussed
below.

Explanation of Revisions and Summary
of Comments

These final regulations generally
adopt the provisions of the proposed
regulations. The changes to the
proposed regulations reflected in these
final regulations, as well as comments
received, are discussed below.

1. Applicability of Disclosure
Regulations Under Section 6011 and
Effective Date

These final regulations were proposed
to apply to returns filed after December
30, 2002, with respect to transactions
entered into on or after January 1, 2003,
to coincide with temporary regulations
relating to disclosure, promulgated
under section 6011 and applicable for
transactions entered into on or after
January 1, 2003 (the Temporary
Disclosure Regulations). The Temporary
Disclosure Regulations were published
in the Federal Register on October 22,
2002. See 67 FR 64799 and 67 FR 64840
(October 22, 2002). Final regulations
under section 6011 were published on
March 4, 2003, and apply to
transactions entered into on or after
February 28, 2003. See 68 FR 10161,
10163 (March 4, 2003) (the Final
Disclosure Regulations). The Final
Disclosure Regulations define reportable
transactions more narrowly than the
Temporary Disclosure Regulations. For
transactions entered into on or after
January 1, 2003, and before February 28,
2003, the taxpayer may apply the Final
Disclosure Regulations instead of the
Temporary Disclosure Regulations.
Revisions throughout these final
regulations refer to the definition of
reportable transaction in § 1.6011—4(b)
or 1.6011-4T(b), as applicable, to
accommodate situations in which the
Temporary Disclosure Regulations
apply to a transaction.

One commentator suggested that the
final regulations under sections 6662
and 6664 apply to transactions entered
into on or after February 28, 2003,
because that date is the effective date for
the Final Disclosure Regulations. See 68
FR 10161, 10163 (March 4, 2003). The
final regulations do not adopt this
recommendation. The proposed
regulations under sections 6662 and
6664 provided adequate notice that
failure to comply with the Temporary or
Final Disclosure Regulations could limit
the penalty defenses available under
sections 6662 and 6664.

2. Applicability of the Reasonable Cause
and Good Faith Defense

The proposed regulations prohibited
reliance on tax advice to establish a
reasonable cause and good faith defense
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to the accuracy-related penalties if a
taxpayer failed to disclose a reportable
transaction pursuant to the Final or
Temporary Disclosure Regulations, as
applicable. Three commentators
suggested that it is inappropriate to
preclude a taxpayer from relying on the
advice of a tax advisor in circumstances
in which the taxpayer does not lack
good faith in failing to disclose a
reportable transaction. The Treasury
Department and the IRS believe that
good faith requires taxpayers to be
forthcoming and that taxpayers should
construe the Final and Temporary
Disclosure Regulations broadly in favor
of disclosure. Nonetheless, there may be
circumstances in which a taxpayer does
not lack good faith in failing to disclose
a reportable transaction. Accordingly,
the final regulations revise the proposed
regulations to provide that a taxpayer’s
failure to disclose a reportable
transaction is a strong indication that
the taxpayer failed to act in good faith,
which would bar relief under section
6664(c).

These final regulations also adopt the
requirement in the proposed regulations
that a taxpayer may not rely on an
opinion or advice that a regulation is
invalid to establish that the taxpayer
acted with reasonable cause and in good
faith unless the taxpayer adequately
disclosed its position that the regulation
is invalid. One commentator suggested
that this provision is inappropriate
because it would be difficult for a
taxpayer to discern whether its position
is contrary to a regulation without
consulting with a tax advisor. This
suggestion was rejected because the
requirement of revised § 1.6664—
4(c)(2)(iii) does not apply to situations
in which a taxpayer has taken a position
that is merely contrary to a regulation,
but instead applies to situations in
which a taxpayer has taken a return
position based on advice or an opinion
that a regulation is invalid.

3. Definition of Advice

One commentator suggested that the
proposed regulations more clearly
define what constitutes professional
advice or opinion. Section 1.6664—
4(c)(2) defines the term advice. Neither
the proposed nor the final regulations
change the definition of the term advice.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply

to these regulations, and because these
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, the
proposed regulations preceding these
regulations were submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal author of these
regulations is Jamie Bernstein, Office of
the Associate Chief Counsel (Procedure
and Administration), Administrative
Provisions and Judicial Practice
Division.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

= Accordingly, 26 CFR part 1 is amended
as follows:

PART 1—INCOME TAXES

» 1. The authority citation for part 1
continues to read, in part, as follows:

Authority: 26 U.S.C. 7805 * * *

m 2. Section 1.6662-0 is amended by
adding an entry for § 1.6662—2(d)(5) to
read as follows:

§1.6662—0 Table of contents.

* * * * *

§1.6662—2 Accuracy-related penalty.
* * * * *
(d) L
(5) Returns filed after December 31, 2002.

* * * * *

m 3. Section 1.6662-2 is amended by:

» 1. Revising the first sentence of

paragraph (d)(2).

» 2. Adding new paragraph (d)(5).
The revision and addition read as

follows:

§1.6662—-2 Accuracy-related penalty.

(d) * * * (1) * * *

(2) * * * Except as provided in
paragraphs (d)(3), (4) and (5) of this
section and the last sentence of this
paragraph (d)(2), the provisions of
§§1.6662—1 through 1.6662—4 and
§1.6662—7 (as revised to reflect the
changes made to the accuracy-related
penalty by the Omnibus Budget
Reconciliation Act of 1993) and of
§1.6662-5 apply to returns the due date
of which (determined without regard to
extensions of time for filing) is after
December 31, 1993. * * *

* * * * *

(5) For returns filed after December
31, 2002. Sections 1.6662—3(a), 1.6662—
3(b)(2) and 1.6662-3(c)(1) (relating to
adequate disclosure) apply to returns
filed after December 31, 2002, with
respect to transactions entered into on
or after January 1, 2003. Except as
provided in paragraph (d)(1) of this
section, §§1.6662-3(a), 1.6662—3(b)(2)
and 1.6662—3(c)(1) (as contained in 26
CFR part 1 revised April 1, 2003) apply
to returns filed with respect to
transactions entered into prior to
January 1, 2003.

= 4. Section 1.6662—-3 is amended by
revising paragraph (a), the last sentence
of paragraph (b)(2), and the first sentence
of paragraph (c)(1) to read as follows:

§1.6662—-3 Negligence or disregard of
rules or regulations.

(a) In general. If any portion of an
underpayment, as defined in section
6664(a) and § 1.6664—2, of any income
tax imposed under subtitle A of the
Internal Revenue Code that is required
to be shown on a return is attributable
to negligence or disregard of rules or
regulations, there is added to the tax an
amount equal to 20 percent of such
portion. The penalty for disregarding
rules or regulations does not apply,
however, if the requirements of
paragraph (c)(1) of this section are
satisfied and the position in question is
adequately disclosed as provided in
paragraph (c)(2) of this section (and, if
the position relates to a reportable
transaction as defined in § 1.6011—4(b)
(or §1.6011-4T(b), as applicable), the
transaction is disclosed in accordance
with §1.6011—4 (or § 1.6011-4T, as
applicable)), or to the extent that the
reasonable cause and good faith
exception to this penalty set forth in
§ 1.6664—4 applies. In addition, if a
position with respect to an item (other
than with respect to a reportable
transaction, as defined in §1.6011—4(b)
or §1.6011-4T(b), as applicable) is
contrary to a revenue ruling or notice
(other than a notice of proposed
rulemaking) issued by the Internal
Revenue Service and published in the
Internal Revenue Bulletin (see
§601.601(d)(2) of this chapter), this
penalty does not apply if the position
has a realistic possibility of being
sustained on its merits. See § 1.6694—
2(b) of the income tax return preparer
penalty regulations for a description of
the realistic possibility standard.

(b) EE
(2) * * * Nevertheless, a taxpayer

who takes a position (other than with
respect to a reportable transaction, as
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defined in § 1.6011-4(b) or §1.6011—
4T(b), as applicable) contrary to a
revenue ruling or notice has not
disregarded the ruling or notice if the
contrary position has a realistic
possibility of being sustained on its
merits.

* * * * *

()* * *(1)* * * No penalty under
section 6662(b)(1) may be imposed on
any portion of an underpayment that is
attributable to a position contrary to a
rule or regulation if the position is
disclosed in accordance with the rules
of paragraph (c)(2) of this section (and,
if the position relates to a reportable
transaction as defined in §1.6011—4(b)
(or §1.6011-4T(b), as applicable), the
transaction is disclosed in accordance
with §1.6011—4 (or § 1.6011—4T, as
applicable)) and, in case of a position
contrary to a regulation, the position
represents a good faith challenge to the

validity of the regulation. * * *
* * * * *

§1.6662—-4 [Amended]
= 5. Section 1.6662—4(g)(1)(iv) is
amended by removing the reference to
“§1.6664—4(e)”” and adding the reference
“§1.6664—4(f)” in its place.
= 6. Section 1.6664—0 is amended by:
= 1. Adding entries for § 1.6664—1
(b)(2)(i), (b)(2)(ii) and 1.6664—4(c)(1)(iii).
» 2. Redesignating the entries for
§ 1.6664—4(d), (e), (f), and (g), as
§ 1.6664—4(e), (f), (g), and (h),
respectively.
= 3. Adding a new entry for § 1.6664—
4(d).

The additions read as follows:
§1.6664—0 Table of contents.

* * * * *

§1.6664-1 Accuracy-related and fraud
penalties, definitions and special rules.
* * * * *

(b] * Kk *

(2) * % %

(i) For returns due after September 1, 1995.

(ii) For returns filed after December 31,
2002.

* * * * *

§1.6664—4 Reasonable cause and good faith
exception to section 6662 penalties.
* * * * *

(C] * % %

(1] * k% %

(iii) Reliance on the invalidity of a
regulation.

(d) Underpayments attributable to
reportable transactions.

* * * * *

= 7. Section 1.6664—1 is amended by:

= 1. Redesignating the text of paragraph
(b)(2) as (b)(2)().

» 2. Adding a new paragraph heading for
newly designated paragraph (b)(2)(i).

= 3. Adding paragraph (b)(2)(ii).

The revisions and additions are as
follows:

§1.6664-1 Accuracy-related and fraud
penalties; definitions and special rules.
* * * * *

(b]* * *(1)* * %

(2) * * * (i) For returns due after
September 1, 1995. * * *

(ii) For returns filed after December
31, 2002. Sections 1.6664—4(c) (relating
to relying on opinion or advice) and (d)
(relating to underpayments attributable
to reportable transactions) apply to
returns filed after December 31, 2002,
with respect to transactions entered into
on or after January 1, 2003. Except as
provided in paragraph (b)(2)(i) of this
section, § 1.6664—4 (as contained in 26
CFR part 1 revised April 1, 2003)
applies to returns filed with respect to
transactions entered into before January
1, 2003.
= 8. Section 1.6664—4 is amended by:
= 1. Removing the language “(g) of this
section” from the last sentence of
paragraph (a) and adding the language
“(h) of this section” in its place.

» 2. Revising paragraph (c)(1)
introductory text and the last sentence of
paragraph (c)(1)().

» 3. Adding paragraph (c)(1)(iii).

= 4. Redesignating paragraphs (d), (e), (f)
and (g) as paragraphs (e), (f), (g) and (h),
respectively.

» 5. Adding a new paragraph (d).

= 6. Removing the language “(e)”
wherever it appears in newly designated
paragraphs (£)(1), (£)(2)(i), ()(2)(ii), (£)(3),
and (f)(4) and adding the language “(f)”
in its place.

= 7. Removing the language “(g)”
wherever it appears in newly designated
paragraphs (h)(1), (h)(1)(d), (h)(2), and
(h)(3) and adding the language “(h)” in
its place.

The revisions and additions read as
follows:

§1.6664—4 Reasonable cause and good
faith exception to section 6662 penalties.
* * * * *

(c) Reliance on opinion or advice—(1)
Facts and circumstances; minimum
requirements. All facts and
circumstances must be taken into
account in determining whether a
taxpayer has reasonably relied in good
faith on advice (including the opinion of
a professional tax advisor) as to the
treatment of the taxpayer (or any entity,
plan, or arrangement) under Federal tax
law. For example, the taxpayer’s
education, sophistication and business
experience will be relevant in
determining whether the taxpayer’s
reliance on tax advice was reasonable
and made in good faith. In no event will
a taxpayer be considered to have

reasonably relied in good faith on
advice (including an opinion) unless the
requirements of this paragraph (c)(1) are
satisfied. The fact that these
requirements are satisfied, however,
will not necessarily establish that the
taxpayer reasonably relied on the advice
(including the opinion of a tax advisor)
in good faith. For example, reliance may
not be reasonable or in good faith if the
taxpayer knew, or reasonably should
have known, that the advisor lacked
knowledge in the relevant aspects of
Federal tax law.

(i) * * * In addition, the
requirements of this paragraph (c)(1) are
not satisfied if the taxpayer fails to
disclose a fact that it knows, or
reasonably should know, to be relevant
to the proper tax treatment of an item.

* * * * *

(iii) Reliance on the invalidity of a
regulation. A taxpayer may not rely on
an opinion or advice that a regulation is
invalid to establish that the taxpayer
acted with reasonable cause and good
faith unless the taxpayer adequately
disclosed, in accordance with § 1.6662—
3(c)(2), the position that the regulation
in question is invalid.

(d) Underpayments attributable to
reportable transactions. If any portion of
an underpayment is attributable to a
reportable transaction, as defined in
§1.6011—4(b) (or § 1.6011-4T(b), as
applicable), then failure by the taxpayer
to disclose the transaction in accordance
with §1.6011—4 (or § 1.6011-4T, as
applicable) is a strong indication that
the taxpayer did not act in good faith
with respect to the portion of the
underpayment attributable to the

reportable transaction.
* * * * *

Mark E. Matthews,
Deputy Commissioner for Services and
Enforcement.
Approved: December 18, 2003.
Pamela F. Olson,
Assistant Secretary of the Treasury.
[FR Doc. 03-31899 Filed 12—-29-03; 8:45 am]|
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 301
[TD 9108]
RIN 1545-BC76

Confidential Transactions

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.
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SUMMARY: These final regulations
modify and clarify the rules relating to
confidential transactions under the
Income Tax Regulations, and make
minor conforming changes to the list
maintenance rules under the Procedure
and Administration Regulations. These
regulations affect taxpayers
participating in reportable transactions
and persons responsible for maintaining
and furnishing lists of investors in
reportable transactions.

DATES: Effective Date: These regulations
are effective December 29, 2003.
Applicability Dates: For dates of
applicability, see § 1.6011—4(h) and
§301.6112-1.
FOR FURTHER INFORMATION CONTACT: Tara
P. Volungis or Charlotte Chyr, 202-622—
3070 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collections of information
contained in these regulations have
been previously reviewed and approved
by the Office of Management and
Budget in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)) under control numbers
1545-1685 and 1545—1686.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid OMB control number
assigned by the Office of Management
and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

This document amends 26 CFR parts
1 and 301 by modifying and clarifying
the rules relating to the disclosure of
reportable transactions by certain
taxpayers on their Federal income tax
returns under section 6011 and by
making conforming changes to the rules
under section 6112.

On October 17, 2002, the IRS issued
temporary and proposed regulations
modifying the rules under sections
6011, 6111, and 6112 (TD 9017, REG—
103735-00, REG-154117-02, REG—
154116-02, REG-154115-02, REG—
154429-02, REG-154423-02, REG—
154426-02, REG-110311-98; TD 9018,
REG-103736-00) (the October 2002
regulations). The October 2002
regulations were published in the
Federal Register (67 FR 64799, 67 FR

64840; 67 FR 64807, 67 FR 64842) on
October 22, 2002. On December 11,
2002, and on January 7, 2003, the IRS
and Treasury Department held a public
hearing on these regulations. On
February 28, 2003, the IRS issued final
regulations under sections 6011, 6111,
and 6112 (TD 9046) (the February 2003
regulations). The February 2003
regulations were published in the
Federal Register (68 FR 10161) on
March 4, 2003.

Since finalizing the disclosure
regulations, the IRS and Treasury
Department have received numerous
comments concerning the
confidentiality filter. The IRS and
Treasury Department received requests
to exclude certain transactions from the
scope of the confidentiality filter, and
requests to modify the language of the
regulation itself. After reviewing these
comments, the IRS and Treasury
Department have decided to narrow the
confidentiality filter under § 1.6011—
4(b)(3).

Explanation of Provisions

Section 1.6011—4(b)(3) provides that
certain transactions are identified as
confidential transactions. Confidential
transactions are reportable transactions
that are subject to the disclosure rules
under § 1.6011—4 and the list
maintenance rules under § 301.6112-1.
Currently, a confidential transaction is a
transaction that is offered under
conditions of confidentiality. The
confidentiality filter generally provides
a presumption of non-confidentiality if
the taxpayer receives written
authorization to disclose the tax
treatment and tax structure of the
transaction.

The IRS and Treasury Department
have concluded that the confidentiality
filter should be limited to situations in
which an advisor is paid a large fee and
imposes a limitation on disclosure that
protects the confidentiality of the
advisor’s tax strategies. The IRS and
Treasury Department believe that the
confidentiality filter should not apply to
transactions in which confidentiality is
imposed by a party to the transaction
acting in such capacity. Accordingly,
the confidentiality filter has been
narrowed to reflect this policy. Further,
the exceptions and presumption
language have been removed because
the IRS and Treasury Department have
concluded that they no longer are
necessary under this narrower rule.
Conforming changes have been made to
the rules under § 301.6112-1.

The IRS and Treasury Department
also have made minor clarifying
changes under § 1.6011-4. The
regulations clarify that a return includes

amended returns for purposes of
determining when a disclosure must be
made. The IRS and Treasury
Department will continue to accept
comments and will make other changes
as appropriate.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has been determined pursuant to 5
U.S.C. 553(b)(B) that notice and public
procedure are unnecessary and contrary
to the public interest. These final
regulations substantially reduce
taxpayer compliance burdens by
limiting the scope of transactions
subject to the disclosure requirements of
§1.6011—4. For the same reason,
pursuant to 5 U.S.C. 553(d)(1) and (3) a
delayed effective date for these final
regulations is not required. Because no
notice of proposed rulemaking is
required, the provisions of the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) do not apply. However, the
IRS and Treasury Department welcome
comments on whether these final
regulations impose additional costs and
compliance burdens on small
businesses. Any such comments should
provide specific information concerning
those costs and burdens. In addition, the
IRS and Treasury Department will
consider holding a public hearing
concerning these regulations if there is
sufficient interest from affected parties.
Pursuant to section 7805(f) of the
Internal Revenue Code, these
regulations were submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on their impact on small business.

Drafting Information

The principal authors of these
regulations are Tara P. Volungis and
Charlotte Chyr, Office of the Associate
Chief Counsel (Passthroughs and
Special Industries). However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 301

Administrative practice and
procedure, Employment taxes, Estate
taxes, Excise taxes, Gift taxes, Income
taxes, Penalties, Reporting and
recordkeeping requirements.
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Adoption of Amendments to the
Regulations

= Accordingly, 26 CFR parts 1 and 301
are amended as follows:

PART 1—INCOME TAXES

= 1. The authority citation for part 1
continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

m 2. Section 1.6011—4 is amended as
follows:
= 1. Paragraph (b)(3) is revised.
» 2. Paragraph (e)(1) is amended by
removing the second sentence and
adding two new sentences in its place.
= 3. Paragraphs (e)(2)(i) and (h) are
revised.

The revisions and additions read as
follows:

§1.6011-4 Requirement of statement
disclosing participation in certain
transactions by taxpayers.

* * * * *

(b) * * *

(3) Confidential transactions—(i) In
general. A confidential transaction is a
transaction that is offered to a taxpayer
under conditions of confidentiality and
for which the taxpayer has paid an
advisor a minimum fee.

(ii) Conditions of confidentiality. A
transaction is considered to be offered to
a taxpayer under conditions of
confidentiality if the advisor who is
paid the minimum fee places a
limitation on disclosure by the taxpayer
of the tax treatment or tax structure of
the transaction and the limitation on
disclosure protects the confidentiality of
that advisor’s tax strategies. A
transaction is treated as confidential
even if the conditions of confidentiality
are not legally binding on the taxpayer.
A claim that a transaction is proprietary
or exclusive is not treated as a limitation
on disclosure if the advisor confirms to
the taxpayer that there is no limitation
on disclosure of the tax treatment or tax
structure of the transaction.

(iii) Minimum fee. For purposes of
this paragraph (b)(3), the minimum fee
is:

(A) $250,000 for a transaction if the
taxpayer is a corporation.

(B) $50,000 for all other transactions
unless the taxpayer is a partnership or
trust, all of the owners or beneficiaries
of which are corporations (looking
through any partners or beneficiaries
that are themselves partnerships or
trusts), in which case the minimum fee
is $250,000.

(iv) Determination of minimum fee.
For purposes of this paragraph (b)(3), a
minimum fee includes all fees for a tax
strategy or for services for advice
(whether or not tax advice) or for the
implementation of a transaction. These
fees include consideration in whatever
form paid, whether in cash or in kind,
for services to analyze the transaction
(whether or not related to the tax
consequences of the transaction), for
services to implement the transaction,
for services to document the transaction,
and for services to prepare tax returns
to the extent that the fees exceed the
fees customary for return preparation.
For purposes of this paragraph (b)(3), a
taxpayer also is treated as paying fees to
an advisor if the taxpayer knows or
should know that the amount it pays
will be paid indirectly to the advisor,
such as through a referral fee or fee-
sharing arrangement. A fee does not
include amounts paid to a person,
including an advisor, in that person’s
capacity as a party to the transaction.
For example, a fee does not include
reasonable charges for the use of capital
or the sale or use of property.

(v) Related parties. For purposes of
this paragraph (b)(3), persons who bear
a relationship to each other as described
in section 267(b) or 707(b) will be
treated as the same person.

(e] * * %

(1) * * *In addition, the disclosure
statement for a reportable transaction
must be attached to each amended
return that reflects a taxpayer’s
participation in a reportable transaction.
A copy of the disclosure statement must
be sent to OTSA at the same time that
any disclosure statement is first filed by
the taxpayer. * * *

(2) * k%

(i) Listed transactions. If a transaction
becomes a listed transaction after the
filing of a taxpayer’s tax return
(including an amended return)
reflecting either tax consequences or a
tax strategy described in the published
guidance listing the transaction (or a tax
benefit derived from tax consequences
or a tax strategy described in the
published guidance listing the
transaction) and before the end of the
period of limitations for the final return
(whether or not already filed) reflecting
the tax consequences, tax strategy, or tax
benefit, then a disclosure statement
must be filed as an attachment to the
taxpayer’s tax return next filed after the
date the transaction is listed regardless

of whether the taxpayer participated in

the transaction in that year.
* * * * *

(h) Effective dates. This section
applies to Federal income tax returns
filed after February 28, 2000. However,
paragraphs (b)(3), (e)(1), and (e)(2)(i) of
this section apply to transactions
entered into on or after December 29,
2003. All the rules in this section may
be relied upon for transactions entered
into on or after January 1, 2003, and
before December 29, 2003. Otherwise,
the rules that apply with respect to
transactions entered into before
December 29, 2003, are contained in
§1.6011—4 in effect prior to December
29, 2003, (see 26 CFR part 1 revised as
of April 1, 2003).

PART 301—PROCEDURE AND
ADMINISTRATION

= 3. The authority citation for part 301
continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

= 4.§301.6112-1, paragraph (c)(3)(iii) is
amended by revising the first sentence,
removing the language “‘for advice or
implementation” from the third
sentence, and adding two sentences after
the third sentence, to read as follows:

§301.6112-1 Requirement to prepare,
maintain, and furnish lists with respect to
potentially abusive tax shelters.

* * * * *

(C) * x %

(3) * *x %

(iii) * * * In determining whether the
minimum fee threshold is satisfied, all
fees for a tax strategy or for services for
advice (whether or not tax advice) or for
the implementation of a transaction that
is a potentially abusive tax shelter are
taken into account. * * * A fee does not
include amounts paid to a person,
including an advisor, in that person’s
capacity as a party to the transaction.
For example, a fee does not include
reasonable charges for the use of capital

or the sale or use of property. * * *
* * * * *

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

Approved: December 18, 2003.
Pamela F. Olson,
Assistant Secretary of the Treasury.
[FR Doc. 03—31900 Filed 12—29-03; 8:45 am]
BILLING CODE 4830-01-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[CGD05-03-023]

RIN 1625-AA00

Safety and Security Zone; Cove Point

Liquefied Natural Gas Terminal,
Chesapeake Bay, MD

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is revising
the established safety zone at the Cove
Point Liquefied Natural Gas (LNG)
Terminal. This is in response to the re-
opening of the terminal by Dominion
Corporation on July 25, 2003. This
safety and security zone is necessary to
help ensure public safety and security.
The zone will prohibit vessels and
persons from entering a well-defined
area around the Cove Point LNG
Terminal.

DATES: This rule is effective January 29,
2004.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket CGD05-03-023 and are available
for inspection or copying at
Commander, U. S. Coast Guard
Activities, 2401 Hawkins Point Road,
Building 70, Port Safety, Security and
Waterways Management Branch,
Baltimore, Maryland, 21226-1791
between 9 a.m. and 3 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Dulani Woods, at Coast
Guard Activities Baltimore, Port Safety,
Security and Waterways Management
Branch, at telephone number (410) 576—
2513.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On March 20, 2003, we published a
notice of proposed rulemaking (NPRM)
entitled “Safety and Security Zone;
Cove Point Liquefied Natural Gas
Terminal, Chesapeake Bay, Maryland”
in the Federal Register [68 FR 13647].
We received five written comments on
the proposed rule. On May 15, 2003, we
published a notice of public meeting
entitled “Safety and Security Zone;
Cove Point Liquefied Natural Gas
Terminal, Chesapeake Bay, Maryland”
in the Federal Register [68 FR 26247].
On June 5, 2003, a public meeting was
held at the Holiday Inn, Solomons,

Maryland. We received a total of 12
written comments and 12 oral
comments on the proposed rule.

Background and Purpose

As aresult of re-opening of the LNG
terminal at Cove Point, MD, the Coast
Guard has re-evaluated the safety zone
established in 33 CFR 165.502. This
safety zone was established during the
initial operation of the terminal in 1979
and includes both the terminal and
associated LNG vessels. To better
manage the safety and security of the
LNG terminal, this rule incorporates
necessary security provisions and
changes the size of the existing safety
zone. This rule establishes a combined
safety zone and security zone for the
LNG terminal at Cove Point.

The President has continued the
national emergencies he declared
following the September 11, 2001
terrorist attacks [67 FR 58317
(September 13, 2002) Continuing
national emergency with respect to
terrorist attacks], [67 FR 59447
(September 20, 2002) Continuing
national emergency with respect to
persons who commit, threaten to
commit or support terrorism]. The
President also has found pursuant to
law, including the Act of June 15, 1917,
as amended August 9, 1950, by the
Magnuson Act (50 U.S.C. 191 et seq.),
that the security of the United States is
and continues to be endangered
following the terrorist attacks [E.O.
13273, 67 FR 56215 (September 3, 2002)
Security endangered by disturbances in
international relations of U.S. and such
disturbances continue to endanger such
relations]. As such, there is an increased
risk that subversive activity could be
launched by vessels or persons in close
proximity to the Cove Point LNG
Terminal. As part of the Diplomatic
Security and Antiterrorism Act of 1986
(Pub. L. 99-399), Congress amended
section 7 of the Ports and Waterways
Safety Act (PWSA), 33 U.S.C. 1226, to
allow the Coast Guard to take actions,
including the establishment of security
and safety zones, to prevent or respond
to acts of terrorism against individuals,
vessels, or public or commercial
structures. The Coast Guard also has
authority to establish security zones
pursuant to section 104 of the Maritime
Transportation Security Act (MTSA) of
November 25, 2002, and by
implementing regulations promulgated
by the President in subparts 6.01 and
6.04 of Part 6 of Title 33 of the Code of
Federal Regulations.

Discussion of Comments

The Coast Guard received 12 written
comments and 12 oral comments on the
proposed rule.

Nine comments requested a reduction
in the size of the proposed 500-yard
zone to 50 or 200 yards. Three
comments approved of the size of the
proposed 500-yard safety and security
zone. One comment stated that the
NPRM does not sufficiently address the
need for such security provisions. The
comment stated that the mere existence
of an exclusion zone does ‘‘absolutely
nothing” to further its stated goals, and
the mere implementation of a zone does
little to impede a “‘would be” terrorist.
The commenter does not believe that
the terminal is a terrorist target. The
commenter further stated that 33 CFR
part 6, the Maritime Transportation
Security Act, the Magnuson Act, and the
Espionage Act do not apply. The Coast
Guard has determined (68 FR 39249,
July 1, 2003, Implementation of
National Security Initiatives) that
significant public benefit accrues if a
transportation security incident, as
defined in the MTSA, is avoided or the
effects of a transportation security
incident can be reduced.

These public benefits include human
lives saved, pollution avoided, and
“public” infrastructure, such as national
landmarks and utilities, protected. The
safety and security zone serves the
purpose of lowering the risk of a
transportation security incident and
therefore, is a necessary provision. LNG
facilities have been determined to be at
high risk for a transportation security
incident and therefore are subject to
such security and safety regulations.

Six comments addressed the size of
the zone as a question of balancing
public access for fishing and the need
for terminal security. Two comments
emphasized the need for balance
between fishing and security. Three
comments stated that the existing 50-
yard onshore/200 yard offshore zone is
sufficient for security and that fishing
should be allowed when a vessel is not
docked at the facility. One comment
suggested moving the western border to
250 yards to provide fishing and
crabbing opportunities along the 13—-32
foot drop-off. The Coast Guard
recognizes the need for balance between
terminal security and access to the
waterway for fishing and other uses.
Since the terminal has not been in
operation, the Coast Guard has not
enforced the current zone under 33 CFR
165.502 [67 FR 70696, November 26,
2002, Safety Zone; Cove Point;
Chesapeake Bay, MD, Notice of
enforcement of regulation]. Recreational
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and commercial vessel operators have
been using the area on a regular basis for
fishing, passenger tours, and fishing
parties.

The reopening of the terminal
warrants reevaluation of the current
zone, and the increased risk of a
transportation security incident
warrants the enforcement of the security
zone. The Coast Guard has evaluated
and weighed the comments it has
received regarding this security zone
and has addressed the concerns of those
who may be affected by it. The purpose
of the safety zone is to protect the public
from the hazards associated with the
cryogenic liquid that is always present
at the offshore terminal. The purpose of
the security zone is to lower the risk of
a potential transportation security
incident. The Coast Guard believes that
a 500-yard safety and security zone is
the appropriate size to provide for both
public safety and security of the
terminal. In addition, the Coast Guard
has coordinated its security evaluation
with federal, State, and local agencies
prior to the issuance of this rule.

Five comments offered suggestions.
Two comments requested that the local
community, Coast Guard, and Dominion
Corporation come up with an artificial
reef somewhere nearby to replace the
“gas docks.” Another comment stated
that security can be managed by
painting the charter fleet international
orange and letting the charter fleet fish
near the docks in the hope that they
would defend the docks. Another
comment stated that the Coast Guard or
Dominion Corporation should provide
notice of scheduled LNG vessel arrivals.
Another comment suggested marking
the zone with buoys. The Coast Guard
appreciates these five suggestions, but
considers them beyond the scope of this
rulemaking.

Discussion of Changes in Rule

The final rule remains the same as the
rule we proposed in our NPRM with the
exception of the elimination of the
paragraph on authority. Since
publication of the NPRM, the authorities
citation for 33 CFR part 165 has
changed. This new authorities citation
for the part eliminates the need to cite
to 33 U.S.C. 1226 in § 165.502.
Therefore we have eliminated the
authority paragraph and redesignated
the enforcement paragraph as paragraph

(c).
Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs

and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

There will be adverse effects on
members of the local maritime
community that have been using the
area as a fishing ground. Since the
terminal has not been in operation, the
Coast Guard has not enforced the
current zone under 33 CFR 165.502 (see
notice of enforcement, 67 FR 70696,
November 26, 2002). Recreational and
commercial vessel operators have been
using the area on a regular basis for
recreational fishing, commercial fishing,
passenger tours, and fishing parties.
However, enforcement of the current
zone would also prohibit these
recreational and commercial vessel
operators from using this area.

Eleven comments addressed the
potential economic impact of this rule
on the local fishing industry. Three
comments offered separate business cost
estimates as a result of the
implementation and enforcement of this
exclusion zone. One commenter
estimated that each year between May
15 and November 15, 70 boats per day
fish at the “gas docks.” The commenter
further estimated that implementation
of this safety and security zone would
result in an economic impact to the
local economy of $1.986 million for his
business alone, and a total economic
impact of at least $9 million per year for
all vessels fishing there. Additionally,
the commenter estimated that a 500-
yard zone would totally eliminate
fishing around this popular fishing area.
By closing this fishing area the
commenter believes anglers will place
undue fishing pressure on other fishing
areas. Another comment cited the
Maryland Department of Natural
Resources figures that estimate the
economic impact of the Cove Point LNG
fishery to be $5—$10 million per year. A
third comment stated that its business
gets half its fishing income from fishing
the “gas docks.” It is important to note
that while this regulation does restrict
activities at a specific location, similar
activities can still take place outside of
the zone and elsewhere throughout the
Chesapeake Bay. As a result, this
regulation may inconvenience some
businesses, but this rule does not
constitute a complete cessation of
business. Businesses may continue to
operate and fish in areas that are not
within the safety and security zone.
While this makes it difficult for the
Coast Guard to accurately determine the
level of impact that each business will

face, it is unlikely that the cumulative
economic impact of this restriction
would reach the threshold of a
“significant regulatory action”
($100,000,000 per year) and therefore a
regulatory assessment is not necessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect vessels intending to
transit the area surrounding the Cove
Point LNG facility. It will also affect
anglers intending to fish in the area
around the Cove Point LNG facility.

Ten comments stated that this rule
would have a significant impact on the
local fishing community. Two
comments stated that this rule would
create an adverse economic impact on
100 small businesses in five
surrounding counties. It is likely that
this proposed rule would impact a
substantial number of small entities;
however, it is unlikely that they would
be impacted significantly. Therefore,
additional guidance to small businesses
will not be necessary.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement Act of
1996 (Pub. L. 104—-121), we offered to
assist small entities in understanding
this rule so that they could better
evaluate its effects on them and
participate in the rulemaking process.
This was accomplished by publishing a
notice of proposed rulemaking outlining
the Coast Guard’s intentions and
inviting comments regarding the rule’s
potential impact to small entities.
Additionally, the Coast Guard held a
public meeting where it invited owners
of small entities to speak out and
provide additional and amplifying
information to the Coast Guard on the
potential impact this rule may have on
their small businesses.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
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and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

The Coast Guard received one
comment concerning Unfunded
Mandates. The comment stated that this
rule is an Unfunded Mandate because
the cost to the private sector will be
millions of dollars. The Coast Guard has
determined that there will be minimal
impact on State, local, or tribal
governments because representatives of
State and local governments
infrequently use this area. Furthermore,
the impact on State and local
governments will be minimal because
state and local government
representatives can be admitted to the
safety and security zone after
consultation with the Captain of the
Port.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation because this rule
establishes a safety and security zone.

A final “Environmental Analysis
Check List”” and a final “Categorical
Exclusion Determination” are available

in the docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

» For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

» 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05—1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Revise § 165.502 to read as follows:

§165.502 Safety and Security Zone; Cove
Point Liquefied Natural Gas Terminal,
Chesapeake Bay, Maryland.

(a) Location. The following area is a
safety and security zone: All waters of
the Chesapeake Bay, from surface to
bottom, encompassed by lines
connecting the following points,
beginning at 38°24'27" N, 76°23'42" W,
thence to 38°24'44" N, 76°23'11" W,
thence to 38°23'55" N, 76°22'27" W,
thence to 38°23'37" N, 76°22'58" W,
thence to beginning at 38°24'27" N,
76°23'42" W. These coordinates are
based upon North American Datum
(NAD) 1983. This area is 500 yards in
all directions from the Cove Point LNG
terminal structure.

(b) Regulations. (1) In accordance
with the general regulations in §§ 165.23
and 165.33 of this part, entry into or
movement within this zone is
prohibited unless authorized by the
Coast Guard Captain of the Port,
Baltimore, Maryland or his designated
representative. Designated
representatives include any Coast Guard
commissioned, warrant, or petty officer.

(2) Persons desiring to transit the area
of the zone may contact the Captain of
the Port at telephone number (410) 576—
2693 or via VHF Marine Band Radio
Channel 16 (156.8 MHz) to seek
permission to transit the area. If
permission is granted, all persons and
vessels must comply with the
instructions of the Captain of the Port or
his designated representative.

(c) Enforcement. The U.S. Coast
Guard may be assisted in the patrol and
enforcement of the zone by Federal,
State, local, and private agencies.
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Dated: December 15, 2003.
Curtis A. Springer,
Captain, U.S. Coast Guard, Captain of the
Port, Baltimore, Maryland.
[FR Doc. 03—-31787 Filed 12—29-03; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[CGD05-03-204]

RIN 1625-AA00

Safety/Security Zone; Cove Point

Liquefied Natural Gas Terminal,
Chesapeake Bay, Maryland

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a safety/security zone at the
Cove Point Liquefied Natural Gas (LNG)
Terminal. This is in response to the re-
opening of the terminal by Dominion
Power in July 2003. This safety and
security zone is necessary to help
ensure public safety and security. The
zone will prohibit vessels and persons
from entering a well-defined area of 500
yards in all directions around the Cove
Point LNG Terminal.

DATES: This rule is effective from

January 6, 2004, through January 28,
2004.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket [CGD05-03—-204] and are
available for inspection or copying at
Commander, U.S. Coast Guard
Activities, 2401 Hawkins Point Road,
Building 70, Port Safety, Security and
Waterways Management Branch,
Baltimore, Maryland 21226-1791
between 9 a.m. and 3 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Lieutenant Dulani Woods, at Coast
Guard Activities Baltimore, Port Safety,
Security and Waterways Management
Branch, at telephone number (410) 576—
2513.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On March 20, 2003, we published a
notice of proposed rulemaking (NPRM)
in the Federal Register entitled ““Safety
and Security Zone; Cove Point Liquefied
Natural Gas Terminal, Chesapeake Bay,
Maryland” (68 FR 13647). In it we

proposed a permanent safety and
security zone. And in response to a
request for a public meeting, we
announced a June 5, 2003 public
meeting and reopened the comment
period to June 12, 2003. (68 FR 26247,
May 15, 2003). On August 1, 2003, we
published a temporary final rule (TFR)
entitled “Safety and Security Zone;
Cove Point Natural Gas Terminal,
Chesapeake Bay, MD,” in the Federal
Register (68 FR 45165), that expired on
September 26, 2003. On September 26,
2003, we issued a TFR entitled “Safety/
Security Zone; Cove Point Natural Gas
Terminal, Chesapeake Bay, MD,” and
published this TFR in the Federal
Register on October 16, 2003 (68 FR
59538). That temporary final rule will
expire January 5, 2004. The final rule is
being published elsewhere in this same
issue of the Federal Register and will
become effective January 29, 2004.

Under 5 U.S.C. 553(b)(B), the Coast
Guard finds that good cause exists for
not publishing a notice of proposed
rulemaking and under 5 U.S.C. 553(d)(3)
for making this rule effective less than
30 days after publication in the Federal
Register. It took longer to resolve issues
related to the final rule than we
expected at the time we issued the last
TFR. This new TFR is necessary because
it would be contrary to public interest
not to maintain a temporary safety and
security zone until the final rule
becomes effective January 29, 2004, at
which time this temporary rule will be
removed.

Background and Purpose

In preparation for the re-opening of
the LNG terminal at Cove Point, MD, the
Coast Guard is evaluating the current
safety zone established in 33 CFR
165.502. This safety zone was
established during the initial operation
of the terminal in 1979 and includes
both the terminal and associated
vessels. To better manage the safety and
security of the LNG terminal, this
proposed rule incorporates necessary
security provisions and changes the size
of the zone. This rule establishes a 500
yard combined safety zone and security
zone in all directions around the LNG
terminal at Cove Point.

Based on the September 11, 2001
terrorist attacks on the World Trade
Center buildings in New York, NY and
the Pentagon building in Arlington, VA,
there is an increased risk that subversive
activity could be launched by vessels or
persons in close proximity to the Cove
Point LNG Terminal. As part of the
Diplomatic Security and Antiterrorism
Act of 1986 (Pub. L. 99-399), Congress
amended section 7 of the Ports and
Waterways Safety Act (PWSA), 33

U.S.C. 1226, to allow the Coast Guard to
take actions, including the
establishment of security and safety
zones, to prevent or respond to acts of
terrorism against individuals, vessels, or
public or commercial structures. The
Coast Guard also has authority to
establish security zones pursuant to the
Espionage Act of June 15, 1917, as
amended by the Magnuson Act of
August 9, 1950 (50 U.S.C. 191 et seq.)
(“Magnuson Act”), section 104 of the
Maritime Transportation Security Act of
November 25, 2002, and by
implementing regulations promulgated
by the President in subparts 6.01 and
6.04 of part 6 of Title 33 of the Code of
Federal Regulations.

Discussion of Rule

This temporary final rule is identical
to the previous rules published in the
Federal Register on August 1, 2003 (68
FR 45165), and October 16, 2003 (68 FR
59538). The Coast Guard was unable to
publish an extension to this rule.
However, the practical effect of this new
temporary final rule is the same and
continues the safety and security zone
currently in effect.

The Coast Guard is establishing a
temporary safety/security zone on
specified waters of the Chesapeake Bay
near the Cove Point Liquefied Natural
Gas Terminal to reduce the potential
threat that may be posed by vessels or
persons that approach the terminal. The
zone will extend 500 yards in all
directions from the terminal. The effect
will be to prohibit vessels or persons
entry into the security zone, unless
specifically authorized by the Captain of
the Port, Baltimore, Maryland. Federal,
state and local agencies may assist the
Coast Guard in the enforcement of this
rule.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). This regulation is of limited size,
and vessels may transit around the zone.

There may be some adverse effects on
the local maritime community that has
been using the area as a fishing ground.
Since the terminal has not been in
operation, the Coast Guard has not
enforced the current zone under 33 CFR
165.502. Commercial vessel operators
have been using the area on a regular
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basis for commercial fishing, passenger
tours, and fishing parties. Enforcement
of the proposed zone or the current zone
would prohibit these commercial vessel
operators from using this area.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This proposed rule would affect the
following entities, some of which might
be small entities: The owners or
operators of vessels intending to transit
or anchor in a portion of the Chesapeake
Bay near the Cove Point LNG Terminal.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have

determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office

of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321—-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation because this rule
establishes a security zone.

A final “Categorical Exclusion
Determination” will be available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

» For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

» 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226,1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191,195; 33 CFR 1.05—
1(g), 6.04—1, 6.04—6, and 160.5; Pub. L. 107—
295, 116 Stat. 2064, Department of Homeland
Security Delegation No. 0170.1.
= 2. From January 6, 2004, through
February 4, 2004, add § 165.T05—-204 to
read as follows:

§165.T05-204 Safety and Security Zone;
Cove Point Liquefied Natural Gas Terminal,
Chesapeake Bay, Maryland.

(a) Location. The following area is a
safety and security zone: All waters of
the Chesapeake Bay, from surface to
bottom, encompassed by lines
connecting the following points,
beginning at 38°24'27" N, 076°23'42" W,
thence to 38°24'44" N, 076°23'11" W,
thence to 38°23'55" N, 076°22'27" W,
thence to 38°23'37" N, 076°22'58" W,
thence to beginning at 38°24'27" N,
076°23'42" W. These coordinates are
based upon North American Datum
(NAD) 1983. This area is 500 yards in
all directions from the Cove Point LNG
terminal structure.

(b) Regulations. (1) In accordance
with the general regulations in §§165.23
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and 165.33 of this part, entry into or
movement within this zone is
prohibited unless authorized by the
Coast Guard Captain of the Port,
Baltimore, Maryland or his designated
representative. Designated
representatives include any Coast Guard
commissioned, warrant, or petty officer.

(2) Persons desiring to transit the area
of the zone may contact the Captain of
the Port at telephone number (410) 576—
2693 or via VHF Marine Band Radio
channel 16 (156.8 MHz) to seek
permission to transit the area. If
permission is granted, all persons and
vessels must comply with the
instructions of the Captain of the Port or
his designated representative.

(c) Enforcement. The U.S. Coast
Guard may be assisted in the patrol and
enforcement of the zone by Federal,
State, local, and private agencies.

Dated: December 15, 2003.
Curtis A. Springer,

Captain, U.S. Coast Guard, Captain of the
Port, Baltimore, Maryland.

[FR Doc. 03—31788 Filed 12—29-03; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF AGRICULTURE

Forest Service

36 CFR Part 294
RIN 0596-AC04

Special Areas; Roadless Area
Conservation; Applicability to the
Tongass National Forest, Alaska

AGENCY: Forest Service, USDA.

ACTION: Final rule and record of
decision.

SUMMARY: The Department of
Agriculture is adopting this final rule to
amend regulations concerning the
Roadless Area Conservation Rule
(hereinafter, referred to as the roadless
rule) to temporarily exempt the Tongass
National Forest (hereinafter, referred to
as the Tongass) from prohibitions
against timber harvest, road
construction, and reconstruction in
inventoried roadless areas. This
temporary exemption of the Tongass
will be in effect until the Department
promulgates a subsequent final rule
concerning the application of the
roadless rule within the State of Alaska,
as announced in the agency’s second
advance notice of proposed rulemaking
published on July 15, 2003 (68 FR
41864).

In State of Alaska v. USDA, the State
of Alaska and other plaintiffs alleged
that the roadless rule violated a number

of Federal statutes, including the Alaska
National Interest Lands Conservation
Act of 1980 (ANILCA). Passed
overwhelmingly by Congress in 1980,
ANILCA sets aside millions of acres in
Alaska for the National Park Service,
Forest Service, National Monuments,
National Wildlife Refuges, and
Wilderness Areas with the
understanding that sufficient protection
and balance would be ensured between
protected areas established by the act
and multiple-use managed areas. The
Alaska lawsuit alleged that USDA
violated ANILCA by applying the
requirements of the roadless rule to
Alaska’s national forests. USDA settled
the lawsuit by agreeing to publish a
proposed rule which, if adopted, would
temporarily exempt the Tongass from
the application of the roadless rule (July
15, 2003, 68 FR 41865), and to publish
a separate advance notice of proposed
rulemaking (July 15, 2003, 68 FR 41864)
requesting comment on whether to
permanently exempt the Tongass and
the Chugach National Forests in Alaska
from the application of the roadless
rule.

Under this final rule, the vast majority
of the Tongass remains off limits to
development as specified in the 1997
Tongass Forest Plan. Commercial timber
harvest will continue to be prohibited
on more than 78 percent of the Tongass
as required under the existing forest
plan. Exempting the Tongass from the
application of the roadless rule makes
approximately 300,000 roadless acres
available for forest management—
slightly more than 3 percent of the 9.34
million roadless acres in the Tongass, or
0.5 percent of the total roadless acres
nationwide. This rule also leaves intact
all old-growth reserves, riparian buffers,
beach fringe buffers, and other
protections contained in the 1997
Tongass Forest Plan.

The preamble of this rule includes a
discussion of the public comments
received on the proposed rule published
July 15, 2003 (68 FR 41865) and the
Department’s responses to the
comments. This final rule also serves as
the record of decision (ROD) for
selection of the Tongass Exempt
Alternative identified in the November
2000 final environmental impact
statement for the roadless rule.

EFFECTIVE DATE: This rule is effective
January 29, 2004.

FOR FURTHER INFORMATION: In
Washington, DC contact: Dave Barone,
Planning Specialist, Ecosystem
Management Coordination Staff, Forest
Service, USDA, (202) 205-1019; and in
Juneau, Alaska contact: Jan Lerum,

Regional Planner, Forest Service, USDA,
(907) 586—8796.
SUPPLEMENTARY INFORMATION:

Background and Litigation History

On January 12, 2001 (66 FR 3244), the
Department published a final roadless
rule at Title 36 of the Code of Federal
Regulations, part 294 (36 CFR part 294).
The roadless rule was a discretionary
rule that fundamentally changed the
Forest Service’s longstanding approach
to management of inventoried roadless
areas by establishing nationwide
prohibitions generally limiting, with
some exceptions, timber harvest, road
construction, and reconstruction within
inventoried roadless areas in national
forests. The draft environmental impact
statement (DEIS) (May 2000) and final
environmental impact statement (FEIS)
(November 2000) included alternatives
that specifically exempted the Tongass
from the roadless rule’s prohibitions. As
described in the FEIS, the roadless rule
was predicted to cause substantial social
and economic hardship in communities
throughout Southeast Alaska (FEIS Vol.
1, 3-202, 3—326 to 3—-352, 3—371 to 3—
392). Nonetheless, the final roadless
rule’s prohibitions were extended to the
Tongass.

Since its promulgation, the roadless
rule has been the subject of a number of
lawsuits in Federal district courts in
Idaho, Utah, North Dakota, Wyoming,
Alaska, and the District of Columbia. In
one of these lawsuits, the U.S. District
Court for the District of Idaho issued a
nationwide preliminary injunction
prohibiting implementation of the
roadless rule. The preliminary
injunction decision was reversed and
remanded by a panel of the Ninth
Circuit Court of Appeals. The Ninth
Circuit’s preliminary ruling held that
the Forest Service’s preparation of the
environmental impact statement for the
roadless rule was in conformance with
the general statutory requirements of the
National Environmental Policy Act
(NEPA).

Subsequently, the U.S. District Court
for the District of Wyoming held that the
Department had violated NEPA and the
Wilderness Act in promulgating the
roadless rule. As relief, the court
directed the roadless rule be set aside
and the agency be permanently enjoined
from implementing the roadless rule at
36 CFR part 294. An appeal is pending
in the Tenth Circuit. Several other cases
remain pending in other Federal district
courts.

In another lawsuit, the State of Alaska
and six other parties alleged that the
roadless rule violated the
Administrative Procedure Act, National
Forest Management Act, National
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Environmental Policy Act, Alaska
National Interest Lands Conservation
Act, Tongass Timber Reform Act, and
other laws. In the June 10, 2003,
settlement of that lawsuit, the
Department committed to publishing a
proposed rule with request for comment
that would temporarily exempt the
Tongass from application of the roadless
rule until completion of a rulemaking
process to make permanent
amendments to the roadless rule. Also
pursuant to the settlement agreement,
the Department agreed to publish an
advance notice of proposed rulemaking
(ANPR) to exempt both the Tongass and
Chugach National Forests from the
application of the roadless rule. The
ANPR and the proposed rule were both
published in Part II of the Federal
Register on July 15, 2003 (68 FR 41864).
The Department made no
representations in the settlement
agreement regarding the content or
substance of any final rule that might
result.

Most Southeast Alaska Communities
Are Significantly Impacted by the
Roadless Rule

There are 32 communities within the
boundary of the Tongass. Most
Southeast Alaska communities lack road
and utility connections to other
communities and to the mainland
systems. Because most Southeast Alaska
communities are nearly surrounded on
land by inventoried roadless areas of the
Tongass, the roadless rule significantly
limits the ability of communities to
develop road and utility connections
that almost all other communities in the
United States take for granted. Under
this final rule, communities in
Southeast Alaska can propose road and
utility connections across National
Forest System land that will benefit
their communities. Any such
community proposal would be
evaluated on its own merits.

In addition, the preponderance of
Federal land in Southeast Alaska results
in communities being more dependent
upon Tongass National Forest lands and
having fewer alternative lands to
generate jobs and economic activity.
The communities of Southeast Alaska
are particularly affected by the roadless
rule prohibitions. The November 2000
FEIS for the roadless rule estimated that
a total of approximately 900 jobs could
be lost in the long run in Southeast
Alaska due to the application of the
roadless rule, including direct job losses
in the timber industry as well as
indirect job losses in other sectors.

Roadless Areas Are Common, Not Rare,
on the Tongass National Forest

The 16.8-million-acre Tongass
National Forest in Southeast Alaska is
approximately 90 percent roadless and
undeveloped. Commercial timber
harvest and road construction are
already prohibited in the vast majority
of the 9.34 million acres of inventoried
roadless areas in the Tongass, either
through Congressional designation or
through the Tongass Forest Plan.
Application of the roadless rule to the
Tongass is unnecessary to maintain the
roadless values of these areas.

Congress has designated 39 percent of
the Tongass as Wilderness, National
Monument, or other special
designations, which prohibit timber
harvest and road construction with
certain limited exceptions. An
additional 39 percent of the Tongass is
managed under the Forest Plan to
maintain natural settings where timber
harvest and road construction are
generally not allowed. About 4 percent
of the Tongass is designated suitable for
commercial timber harvest, with about
half of that area contained within
inventoried roadless areas. The
remaining 18 percent of the Forest is
managed for various multiple uses. The
Tongass Forest Plan provides high
levels of resource protection and has
been designed to ensure ecological
sustainability over time, while allowing
some development to occur that
supports communities dependent on the
management of National Forest System
lands in Southeast Alaska.

In addition, within the State of Alaska
as a whole, there is an extensive
network of federally protected areas.
Alaska has the greatest amount of land
and the highest percentage of its land
base in conservation reserves of any
State. Federal lands comprise 59 percent
of the State and 40 percent of Federal
lands in Alaska are in conservation
system units. The Southeast Alaska
region contains 21 million acres of
additional protected lands in Glacier
Bay National Park and Preserve, and the
Wrangell-St. Elias National Park and
Preserve.

Different Approaches Considered for
the Tongass National Forest

The unique situation of the Tongass
has been recognized throughout the
Forest Service’s process for examining
prohibitions in inventoried roadless
areas. The process for developing the
roadless rule included different options
for the Tongass in each stage of the
promulgation of the rule and each stage
of the environmental impact statement.
At each stage, however, the option of

exempting the Tongass from the rule’s
prohibitions was considered in detail.

In February 1999, the agency
exempted the Tongass and other Forests
with recently revised forest plans from
an interim rule prohibiting new road
construction. The October 1999 notice
of intent to prepare an environmental
impact statement for the roadless rule
specifically requested comment on
whether or not the rule should apply to
the Tongass in light of the recent
revision of the Tongass Forest Plan and
the ongoing economic transition of
communities and the timber program in
Southeast Alaska. The May 2000 DEIS
for the roadless rule proposed not to
apply prohibitions on the Tongass, but
to determine whether road construction
should be prohibited in unroaded
portions of inventoried roadless areas as
part of the 5-year review of the Tongass
Forest Plan.

The preferred alternative was revised
in the November 2000 FEIS to include
prohibitions on timber harvest, as well
as road construction and reconstruction
on the Tongass, but with a delay in the
effective date of the prohibitions until
April 2004. This was one of four
Tongass alternatives analyzed in the
FEIS, including the Tongass Exempt
Alternative, under which the
prohibitions of the roadless rule would
not apply to the Tongass. The FEIS
recognized that the economic and social
impacts of including the Tongass in the
roadless rule’s prohibitions could be of
considerable consequence in
communities where the forest products
industry is a significant component of
local economies. The FEIS also noted
that if the Tongass were exempt from
the roadless rule prohibitions, loss of
habitat and species abundance would
not pose an unacceptable risk to
diversity across the forest.

However, the final January 12, 2001,
roadless rule directed an immediate
applicability of the nationwide
prohibitions on timber harvest, road
construction and reconstruction on the
Tongass, except for projects that already
had a notice of availability of a draft
environmental impact statement
published in the Federal Register.

Why Is USDA Going Forward With
This Rulemaking?

This final rule has been developed in
light of the factors and issues described
in this preamble, including (1) serious
concerns about the previously disclosed
economic and social hardships that
application of the rule’s prohibitions
would cause in communities throughout
Southeast Alaska, (2) comments
received on the proposed rule, and (3)
litigation over the last two years.
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Given the great uncertainty about the
implementation of the roadless rule due
to the various lawsuits, the Department
has decided to adopt this final rule,
initiated pursuant to the settlement
agreement with the State of Alaska, to
temporarily exempt the Tongass
National Forest from the prohibitions of
the roadless rule. This final rule at
§294.14 allows the Forest to continue to
be managed pursuant to the 1997
Tongass Forest Plan, which includes the
non-significant amendments, readopted
in the February 2003 record of decision
(2003 Plan) issued in response to the
District Court’s remand of the 1997 Plan
in Sierra Club v. Rey (D. Alaska), until
the 2003 Plan is revised or further
amended. Both documents were
developed through balanced and open
planning processes, based on years of
extensive public involvement and
thorough scientific review. The 2003
Tongass Forest Plan provides a full
consideration of social, economic, and
ecological values in Southeast Alaska.
This final rule does not reduce any of
the old-growth reserves, riparian
buffers, beach fringe buffers, or other
standards and guidelines of the 2003
Tongass Forest Plan or in any way
impact the protections afforded by the
plan. The final rule maintains options
for a variety of social and economic uses
of the Tongass, which was a key factor
in the previous decision to approve the
plan in 1997.

The final rule also addresses the
important question of whether the rule
should apply on the Tongass in the
short term if the roadless rule were to
be reinstated by court order. The
Department has determined that, at least
in the short term, the roadless values on
the Tongass are sufficiently protected
under the Tongass Forest Plan and that
the additional restrictions associated
with the roadless rule are not required.
Further, reliance on the Tongass Forest
Plan in the short term does not foreclose
options regarding the future rulemaking
associated with the permanent,
statewide consideration of these issues
for Alaska. Indeed, this final rule
reflects a conclusion similar to that
identified as the preferred alternative in
the original proposed roadless rule and
draft EIS; that is, not to impose the
prohibitions immediately, but to allow
for future consideration of the matter
when more information may be
available.

Finally, the Department fully
recognizes the unusual posture of this
rulemaking, as it is amending a rule that
has been set aside by a Federal court.
The Department maintains that such an
amendment is contrary neither to law
nor to the court’s injunction. Instead, it

is a reasonable and lawful exercise of
the Department’s authority to resolve
policy questions regarding management
of National Forest System land and
resources, especially in light of the
conflicting judicial determinations.
Adopting this final rule reduces the
potential for conflicts regardless of the
disposition of the various lawsuits.

Changes Between Proposed Rule and
Final Rule

Only one substantive change has been
made between the proposed rule and
the final rule. At § 294.14, the proposed
rule stated at paragraph (d) that the
temporary exemption of the Tongass
would be in effect until the USDA
promulgates a revised final roadless area
conservation rule, for which the agency
sought public comments in the July 10,
2001, advance notice of proposed
rulemaking (66 FR 35918). Intervening
events necessitate an adjustment, and,
therefore, § 294.14 of the final rule now
states at paragraph (d) that the
temporary exemption of the Tongass
National Forest remains in place until
the USDA promulgates a final rule
concerning applicability of 36 CFR part
294, subpart B within the State of
Alaska, as announced in the agency’s
second advance notice of proposed
rulemaking published on July 15, 2003
(68 FR 41864). A minor change also has
been made for clarity by adding the
word ‘“‘road” before “reconstruction.”

The Department has previously
indicated that it would proceed with the
roadless rulemakings, while taking
numerous factors into consideration,
including the outcomes of ongoing
litigation. The Wyoming District Court’s
setting aside of the roadless rule with
the admonition that the Department
“must start over” represents such a
circumstance. Since the roadless rule
has been set aside, the Department has
determined that the best course of
action is to clarify that the duration of
this Tongass-specific rulemaking will
last until completion of rulemaking
efforts associated with the application of
the roadless rule in Alaska.

Summary of Public Comments and the
Department’s Responses

The proposed rule was published in
the Federal Register on July 15, 2003,
for a 30-day public comment period (68
FR 41865). Due to public requests for
additional time, the comment period
was extended by 19 days for a total of
49 days. The Forest Service received
approximately 133,000 comments on
the proposed rule. All comments were
considered in reaching a decision on the
final rule. In addition, appropriate
sections of Volume 3 of the November

2000 roadless rule FEIS (Agency
Responses to Public Comments) that
addressed the Tongass alternatives were
also reviewed and considered. A
summary of comments and the
Department’s responses to them are
summarized as follows.

General Comments. Virtually all of
the Southeast Alaska municipalities that
responded to the proposed rule
expressed strong support for it. Many
noted that Alaska contains more land in
protected status than all other States
combined, and that applying the
roadless rule to the Tongass would
foreclose opportunities for sustainable
economic development throughout
Southeast Alaska. Several respondents
asked the Department to discontinue or
abandon this rulemaking based on their
preference to retain the roadless rule
prohibitions for the Tongass. Others
argued that it was illegal for USDA to
pursue amendments to a rule that has
been set aside by a Federal district
court.

Respondents expressed different
views regarding the roadless rule and its
applicability to the Tongass. In general,
they took one of two positions: (1) Some
saw the exemption of the Tongass as a
positive step toward reversing what they
consider to be overly restrictive
management direction imposed by the
roadless rule, and therefore they
recommended the exemption; and (2)
others wanted the Forest Service to
retain the roadless rule as adopted in
2001 because they believed it offers a
well-balanced approach to forest
management that has received
overwhelming public support.

Response. The Department believes
that the best course of action is to
complete this rulemaking for the
Tongass that would govern should the
roadless rule come back into effect as a
result of the pending litigation.

Environmental Effects of the Proposed
Rule. The agency received comments
regarding the effects the proposed
exemption from the roadless rule would
have on the natural resources of the
Tongass. Some respondents expressed
their view that 70 percent of the highest
volume timber stands in Southeast
Alaska have been harvested, and
exempting the Tongass from the
roadless rule would lead to the harvest
of most or all of the remainder of such
stands. Some regarded the highest
volume stands as ‘“‘the biological heart
of the forest,” and believed any
additional harvest would have severe
adverse effects on the environment,
especially fish and wildlife habitat.
Other respondents stated that the
Tongass Forest Plan provides stringent
environmental protection measures that
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will minimize the effects of timber
harvest activities on the other resources
of the Tongass.

Response. The Tongass has about 9.4
million acres of old-growth forest, of
which about 5 million acres contain
trees of commercial size. These 5
million acres are referred to as
productive old-growth forest. The
Tongass Forest Plan allows no timber
harvest on nearly 90 percent of the 5
million acres of existing productive old
growth. The agency calculates that, at
most, 28 percent of the highest volume
stands have been harvested, not the 70
percent as claimed. The Tongass Forest
Plan prohibits harvest on the vast
majority of the remaining highest
volume stands.

Although timber volume has often
been used as a proxy for habitat quality,
a variety of forest attributes and
ecological factors influence habitat
quality, with different attributes being
important for different species. The
Tongass Forest Plan, developed over
several years with intensive scientific
and public scrutiny, takes these and
other factors into consideration in its
old-growth habitat conservation
strategy. The forest plan includes a
system of small, medium, and large old
growth reserves, well distributed across
the Forest, and a stringent set of
measures to protect areas of high quality
wildlife habitat, such as areas along
streams, rivers, estuaries, and coastline.
As explained in the 1997 Tongass Forest
Plan FEIS and the 2003 supplemental
environmental impact statement (SEIS),
good wildlife habitat is abundant on the
Tongass, on which 92 percent of the
productive old-growth forest that was
present in 1954 remains today. Even if
timber is harvested for 120 years at the
maximum level allowed by the Tongass
Forest Plan, 83 percent of the
productive old-growth forest that was
present on the Tongass in 1954 would
remain. Extensive, unmodified natural
environments characterize the Tongass
and will continue to do so. Even with
the exemption of the Tongass from the
prohibitions in the roadless rule, old-
growth is and will continue to be the
predominant vegetative structure on the
Tongass.

Desirability of a National Standard for
Roadless Protection. Some respondents,
including a number of Members of
Congress, expressed support for the
roadless rule as adopted in January,
2001, which these respondents regard as
a landmark national standard that is
essential to ensure the long-term
protection of roadless values. These
respondents maintained that the
proposed rule would seriously
undermine that national standard by

exempting the largest national forest in
the country, which contains nearly 16
percent of the acreage protected by the
roadless rule. Other respondents stated
that the ecological, geographic, and
socioeconomic conditions on the
Tongass and among the local
communities of Southeast Alaska are so
different from those on national forests
outside of Alaska that any nationwide
approach, such as the prohibitions
contained in the roadless rule, would
necessarily impose undue hardship on
the communities of Southeast Alaska.

Response. The agency recognized the
unique situation of the Tongass in the
discussion of a national roadless policy
throughout the development of the EIS
for the roadless rule. In addition to the
range of policy alternatives considered
in the EIS, the agency developed a full
range of alternatives specifically
applicable to the Tongass, ranging from
the Tongass Not Exempt Alternative
(selected as part of the final rule in the
2001 record of decision) to the Tongass
Exempt Alternative (now proposed for
selection). The tradeoffs involved in
these alternatives are fully evaluated in
the roadless rule EIS. The comments
raised no new issues that are not already
fully explored in the EIS.

The Tongass has a higher percentage
of roadless acres, over 90 percent, than
nearly any other national forest except
the Chugach National Forest. The
Tongass Forest Plan generally prohibits
road construction on 74 percent of the
roadless acres, which will ensure that
the Tongass remains one of the most
unroaded and undeveloped national
forests in the system. Even if timber
were to be harvested at maximum
allowable levels for 50 years, at least 80
percent of the currently existing
roadless areas will remain essentially in
their natural condition after 50 years of
implementing the Forest Plan. Roadless
areas and their associated values are and
will continue to be abundant on the
Tongass, even without the prohibitions
of the roadless rule. Southeast Alaska is
also unique in that 94 percent of the
area is Federal land (80 percent Tongass
National Forest, 14 percent Glacier Bay
National Park), and 6 percent is State,
Native Corporation, and private lands.

The impacts of the roadless rule on
local communities in the Tongass are
particularly serious. Of the 32
communities in the region, 29 are
unconnected to the nation’s highway
system. Most are surrounded by marine
waters and undeveloped National Forest
System land. The potential for economic
development of these communities is
closely linked to the ability to build
roads and rights of ways for utilities in
roadless areas of the National Forest

System. Although Federal Aid
Highways are permitted under the
roadless rule, many other road needs
would not be met. This is more
important in Southeast Alaska than in
most other States that have a much
smaller portion of Federal land.
Likewise, the timber operators in
Southeast Alaska tend to be more
dependent on resource development
opportunities on National Forest System
land than their counterparts in other
parts of the country because there are
few neighboring alternative supplies of
resources for Southeast Alaska.

The agency also recognized the
unique situation on the Tongass during
the development of the roadless rule,
and proposed treating the Tongass
differently from other national forests
until the final rule was adopted in
January 2001. At that time, the
Department decided that ensuring
lasting protection of roadless values on
the Tongass outweighed the attendant
socioeconomic losses to local
communities. The Department now
believes that, considered together, the
abundance of roadless values on the
Tongass, the protection of roadless
values included in the Tongass Forest
Plan, and the socioeconomic costs to
local communities of applying the
roadless rule’s prohibitions to the
Tongass, all warrant treating the
Tongass differently from the national
forests outside of Alaska.

Scientific Basis for the Proposed Rule.
The agency received comments that
there is no scientific basis for exempting
the Tongass from the roadless rule, and
that the old growth conservation
strategy included in the 1997 Tongass
Forest Plan is scientifically inadequate.
Indeed, some of the scientists who
provided input during the development
of that plan commented in opposition to
exempting the Tongass from the
roadless rule. Others noted that the 1997
Forest Plan, developed with over 10
years of intensive public involvement
and scientific scrutiny, and embodied
an appropriate balance between the
ecological, social, and economic
components of sustainability.

Response. Science can predict, within
certain parameters, the impacts of
policy choices, but it cannot tell what
policy to adopt. The 1997 Tongass
Forest Plan FEIS and roadless rule FEIS
describe the impacts of a wide range of
possible land management policies. The
science underlying these predictions
was subject to rigorous peer review.
However, ultimately, the role of science
is to inform policy makers rather than
to make policy.

The Tongass Forest Plan is based on
sound science. As an example, the forest
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plan includes an old growth habitat
conservation strategy, outlined in the
response to comments on environmental
effects of the proposed rule that is one
of the best in the world. The strategy
provides habitat to maintain well-
distributed, viable populations of old-
growth-associated species across the
Forest. The strategy also considers
development on adjacent State and
private lands. Many existing roadless
areas were also incorporated into
reserves using non-development land
use designations. The strategy was
scientifically developed and was
subjected to independent scientific peer
review.

The science consistency review
process used in developing the 1997
Tongass Forest Plan is seen as a model
for science-based management that has
been emulated in other Forest Service
planning efforts. Planning is not a
process of science, but rather is a
process that uses scientific information
to assist officials in making decisions.
Under the scientific consistency
process, the role of science in planning
is explicitly defined as requiring that all
relevant scientific information available
must be considered; scientific
information must be understood and
correctly interpreted, including the
uncertainty regarding that information;
and the resource risks associated with
the decision must be acknowledged and
documented. The 1997 Tongass Forest
Plan meets these criteria, as
documented in “Evaluation of the Use
of Scientific Information in Developing
the 1997 Forest Plan for the Tongass,”
published by the Department’s Pacific
Northwest Research Station in 1997.
Exempting the Tongass from the
prohibitions of the roadless rule returns
management of the Tongass to the
direction contained in a forest plan that
has undergone thorough scientific
review, which found the Tongass Forest
Plan to be consistent with the available
science.

Compliance with Executive Order
13175 and Finding of No “Tribal
Implications.” An Alaska Native
community disagreed with the agency’s
finding that the proposed rule does not
have “Tribal implications’”” under
Executive Order 13175. The
community’s comment included
concerns about “‘catastrophic economic
and social losses due to the shutdown
of the Tongass,” and noted that more
than 200 timber-related jobs have been
lost in that community since the
roadless rule was implemented. The
comment also outlined Federal law and
policy that mandates consideration of
Tribal economic well-being.

Response. The agency did not
conclude that the roadless policy has
“no impact” on Tribes, because clearly
the loss of jobs and economic
opportunity has greatly affected some of
them. The stated severe effect on the
social and economic fabric of life in
Southeast Alaska from the decline in the
timber industry is one of the reasons the
Department is adopting an exemption to
the roadless rule for the Tongass.
Exempting the Tongass from the
prohibitions in the roadless rule will
mean that more options will be
available to alleviate some of these
impacts. A primary focus of the
exemption is to reduce the social and
economic impacts to Tribes.

The agency did conclude that the
proposed rule to exempt the Tongass
from the roadless rule would not
impinge on Tribal sovereignty, would
not require Tribal expenditures of
funds, and would not change the
distribution of power between the
Federal government and Indian or
Alaska Native Tribes. It is under this
narrow sense of Executive Order 13175
that the finding of no Tribal
implications was made for the proposed
rule. For this final rule, the Department
has determined that there could be
substantial future direct effects to one or
more Tribes, and that these effects are
anticipated to be positive. A discussion
regarding consultation and coordination
with Indian Tribal Governments about
this final rule in accordance with
Executive Order 13175 can be found in
the Regulatory Certification section of
this preamble.

Volume of Public Comment and
Support for the Roadless Rule. Many
comments discussed the volume of
public comment received over the past
5 years in support of the roadless rule
and its application to the Tongass. Some
people said that the roadless rule is a
landmark conservation policy that has
been supported by 2.2 million people,
and, therefore the proposed rule ignored
the wishes of the vast majority of
roadless rule comments supporting
protection of roadless areas in all
national forests, including Alaska’s.
Other people noted that nearly all
elected officials in Alaska opposed the
roadless rule and supported the
exemption.

Response. Every comment received is
considered for its substance and
contribution to informed
decisionmaking whether it is one
comment repeated by tens of thousands
of people or a comment submitted by
only one person. The public comment
process is not a scientifically valid
survey process to determine public
opinion. The emphasis in the comment

review process is on the content of the
comment rather than on the number of
times a comment was received. The
comment analysis is intended to
identify each unique substantive
comment relative to the proposed rule
to facilitate its consideration in the
decisionmaking process. In matters of
controversial national policy, it is
impossible to please everyone. When
those commenting do not see their view
reflected in the final decision, they
should not conclude that their
comments were ignored. All comments
are considered, including comments
that support and that oppose the
proposal. That people do not agree on
how public lands should be managed is
a historical, as well as modern dilemma
faced by resource managers. However,
public comment processes, while
imperfect, do provide a vital avenue for
engaging a wide array of the public in
resource management processes and
outcomes.

Adequacy of Timber Volume along
Existing Roads. The agency received
comments regarding the effect of the
roadless rule’s prohibitions on supplies
to forest product industries in Southeast
Alaska. Some respondents stated the
exemption of the Tongass from the
roadless rule was not necessary because
the roadless rule FEIS projected 50
million board feet could be harvested
annually in the developed areas along
the existing road system on the Tongass.
Some commented they believed there
was an adequate amount of national
forest timber currently under contract to
keep the forest products industry
supplied for a number of years. Other
respondents stated the exemption was
necessary if forest product industries in
Southeast Alaska were to have enough
timber volume to maintain their
operations.

Response. Only 4 percent of the
Tongass is available for commercial
timber harvest under the forest plan.
About half of this is in inventoried
roadless areas. Further reductions in
areas available for timber harvest to an
already very limited timber supply
would have unacceptable social,
aesthetic, and environmental impacts.
As was disclosed in the roadless rule
FEIS, a sustained annual harvest level of
50 million board feet would not support
all of the timber processing facilities in
the region.

The Tongass Timber Reform Act
directs the Secretary of Agriculture to
seek to provide a supply of timber from
the Tongass, which (1) meets the annual
market demand for timber from the
forest and (2) meets the market demand
from the forest for each planning cycle,
consistent with providing for the
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multiple use and sustained yield of all
renewable forest resources, and subject
to appropriations, other applicable law,
and the requirements of the National
Forest Management Act.

Benchmark harvest levels displayed
in the roadless rule FEIS for the Tongass
Exempt Alternative were based on a
long-term market demand estimate of
124 million board feet (MMBF) per year.
The procedure used to derive this figure
is documented in a 1997 report by
Forest Service economists, which
predicted Tongass National Forest
timber demand through 2010, relying
upon such factors as current processing
capacity in the region and the market
share of Southeast Alaskan products in
their principal markets (Timber
Products Output and Timber Harvests in
Alaska: Projections for 1997 to 2010.
Brooks and Haynes, 1997. Pacific
Northwest Research Station). Copies of
this report may be obtained at 333
Southwest First Avenue, P.O. Box 3890,
Portland, OR 97208-3890. Three
different market scenarios (low,
medium, and high) were considered,
and the 124 MMBF figure represents the
average value of the low market scenario
estimates for the years 2001 through
2010. Comparable estimates for the
medium and high scenarios are 151 and
184 MMBF per year, respectively.

Though the 1999 harvest level, at 146
MMBF, more closely approximates the
medium market demand scenario, the
roadless rule FEIS chose the low market
for its benchmark analysis, and recent
developments support this decision. If
anything, the low market scenario
appears optimistic in light of the 48
MMBEF of Tongass National Forest
timber harvested in 2001, the 34 MMBF
harvested in 2002, and the 51 MMBF
harvested in 2003 (fiscal years). At the
end of fiscal year 2003, the amount of
timber under contract on the Tongass
was 193 MMBF, although the agency
seeks to provide a sustained flow of
timber sale offerings sufficient to
maintain a volume under contract equal
to 3 years of estimated timber demand.
Recently, Congress enacted P.L. 108—
108, Department of Interior and Related
Agencies Appropriation Act for fiscal
year 2004. Section 339 of this Act
authorizes cancellation of certain timber
sale contracts on the Tongass National
Forest and provides that the timber
included in such cancelled contracts
shall be available for resale by the
Secretary of Agriculture. Complete
descriptions of the timber scheduling
and pipeline process are found in
Appendix A of all timber sale project
environmental impact statements for the
Tongass.

The last three years represent a
significant aberration from historical
harvest levels. The 1980-2002 average
harvest was 269 MMBF, and in no year
prior to 2001 did the harvest level fall
below 100 MMBF. As recently as 1995,
the Tongass National Forest harvests
were in excess of 200 MMBF, and the
average harvest over the 1995-2002 time
period was approximately 120 MMBF-.
In light of this historical performance,
the 124 MMFB low market estimate is
not an unreasonable expectation for the
coming decade, particularly if the
current slump is merely a cyclical
downturn. Of course market conditions
may continue to deteriorate, and current
low or even lower levels of harvest may
become the norm. But in this case both
the “negative” impacts of roading in
roadless areas as well as the “positive”
impacts related to employment would
be reduced.

The Department believes that the
roadless rule prohibitions operate as an
unnecessary and complicating factor
limiting where timber harvesting may
occur. Accomplishment of social,
economic, and biological goals can best
be met through the management
direction established through the
Tongass Forest Plan.

Need for a Supplemental
Environmental Impact Statement. Some
respondents said a supplemental
environmental impact statement (SEIS)
is necessary before a decision can be
made to exempt the Tongass from the
prohibitions in the roadless rule. They
suggested that new information or
changed circumstances have occurred
that have changed the effects disclosed
in the roadless rule FEIS, so a
supplement is required. The changes
most often cited included the set aside
of the 1999 record of decision (ROD) for
the Tongass Forest Plan and the changes
in timber harvest levels and related
employment in Southeast Alaska.
Others also mentioned the updated
roadless area inventory that was
completed for the 2003 record of
decision on wilderness
recommendations and the pending land
exchange with Sealaska, an Alaska
Native Corporation.

Response. The determination of
whether a supplemental EIS is required
involves a two-step process. First new
information must be identified and,
second, an analysis of whether the new
information is significant to the
proposed action must be completed.
The Forest Service has prepared a
supplemental information report that
describes this process, the analysis
completed, and the conclusions
reached. This report is available on the
World Wide Web/Internet on the Forest

Service Roadless Area Conservation
Web site at http://
www.roadless.fs.fed.us.

The conclusion in the supplemental
information report is that the identified
new information and changed
circumstances do not result in
significantly different environmental
effects from those described in the
roadless rule FEIS. Such differences as
may exist are not of a scale or intensity
to be relevant to the adoption of this
final rule or to support selection of
another alternative from the roadless
rule FEIS. Consequently, the overall
decisionmaking picture is not
substantially different from what it was
in November 2000, when the roadless
rule FEIS was completed. The effects of
adopting the proposed rule as final have
been displayed to the public and
thoroughly considered. For all these
reasons, no additional environmental
analysis is required.

Economic Effects of the Roadless
Rule. The agency received many
comments regarding the economic
effects that the roadless rule has had or
would have in Southeast Alaska. People
who commented were concerned about
the ability of Southeast Alaska to
develop a sustainable economy if the
Tongass is not exempted from the
roadless rule prohibitions. Concerns
expressed included the limitation of the
development of infrastructure, such as
roads and utilities that are taken for
granted elsewhere in the United States,
the loss of jobs, and the loss of
opportunity for Southeast Alaska to
grow and develop responsibly. Other
people said that any economic benefits
from exempting the Tongass from the
prohibitions in roadless rule are far
smaller than estimated, while the
adverse effects to the environment will
be far greater.

Response. In the January 2001 record
of decision on the roadless rule, the
Secretary of Agriculture acknowledged
the adverse economic effects to some
forest-dependent communities from the
prohibitions in the roadless rule. The
decision was made to apply the roadless
rule to the Tongass even though it was
recognized there would be adverse
effects to some communities. Due to
serious concerns about these previously
disclosed economic and social
hardships the roadless rule would cause
in communities throughout Southeast
Alaska, the Department moved forward
to reexamine the rule.

The Department has concluded that
the social and economic hardships to
Southeast Alaska outweigh the potential
long-term ecological benefits because
the Tongass Forest Plan adequately
provides for the ecological sustainability
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of the Tongass. Every facet of Southeast
Alaska’s economy is important, and the
potential adverse impacts from
application of the roadless rule are not
warranted, given the abundance of
roadless areas and protections already
afforded in the Tongass Forest Plan.
Approximately 90 percent of the 16.8
million acres in the Tongass National
Forest is roadless and undeveloped.
Over three-quarters (78 percent) of these
16.8 million acres are either
Congressionally designated or managed
under the forest plan as areas where
timber harvest and road construction are
not allowed. About 4 percent are
designated suitable for commercial
timber harvest, with about half of that
area (300,000 acres) contained within
inventoried roadless areas.

As discussed in the roadless rule FEIS
(Vol. 1, 3-202, 3-326 to 3—-350, 3—371 to
3-392), substantial negative economic
effects are anticipated if the roadless
rule is applied to the Tongass, which
include the potential loss of
approximately 900 jobs in Southeast
Alaska. With the adoption of this final
rule, the potential negative economic
effects should not occur in Southeast
Alaska. Even if the maximum harvest
permissible under the Tongass Forest
Plan is actually harvested, at least 80
percent of the currently remaining
roadless areas will remain essentially in
their natural condition after 50 years of
implementing the forest plan. If the
Tongass is exempted from the
prohibitions in the roadless rule, the
nation will still realize long-term
ecological benefits because of the large
area that will remain undeveloped and
unfragmented, with far less social and
economic disruption to Southeast
Alaska’s communities.

Alaska National Interest Lands
Conservation Act (ANILCA). Some
people said that ANILCA was enacted
with the promise that it provided
sufficient protection for Alaska land and
that no further administrative
withdrawals could be allowed without
express Congressional approval. Others
said that the roadless rule does not
violate the provisions in ANILCA.

Response. In passing ANILCA in
1980, Congress established 14
wildernesses totaling 5.5 million acres
on the Tongass, and found that this act
provided sufficient protection for the
national interest in the scenic, natural,
cultural, and environmental values on
the public lands in Alaska, and at the
same time provided adequate
opportunity for satisfaction of the
economic and social needs of the State
of Alaska and its people. Accordingly,
the designation and disposition of the
public lands in Alaska pursuant to this

act were found to represent a proper
balance between the reservation of
national conservation system units and
those public lands necessary and
appropriate for more intensive use and
disposition. Congress believed that the
need for future legislation designating
new conservation system units, new
national conservation areas, or new
national recreation areas, had been
obviated by provisions in ANILCA.

In 1990, Congress enacted the Tongass
Timber Reform Act (TTRA) to amend
ANILCA by directing the Secretary of
Agriculture, subject to certain
limitations, to seek to provide a supply
of timber from the Tongass National
Forest, which (1) meets the annual
market demand for timber and (2) meets
the market demand for timber for each
planning cycle, consistent with
providing for the multiple use and
sustained yield of all renewable forest
resources, and subject to appropriations,
other applicable laws, and the
requirements of the National Forest
Management Act.

Further, the TTRA designated 5 new
wildernesses and 1 wilderness addition
on the Tongass, totaling 296,000 acres.
The act also designated 12 permanent
Land Use Designation (LUD) II areas,
totaling 727,765 acres. Congressionally
designated LUD II areas are to be
managed in a roadless state to retain
their wildland characteristics; however,
they are less restrictive on access and
activities than wilderness, primarily to
accommodate recreation and
subsistence activities and to provide
vital Forest transportation and utility
system linkages, if necessary.

These statutes provide important
Congressional determinations, findings,
and information relating to management
of National Forest System lands on the
Tongass National Forest, and were
considered carefully during this
rulemaking. Expressions of legal
concerns and support for the various
rulemakings have also been considered.
This final rule reflects the Department’s
assessment of how to best implement
the letter and spirit of congressional
direction along with public values, in
light of the abundance of roadless
values on the Tongass, the protection of
roadless values already included in the
Tongass Forest Plan, and the
socioeconomic costs to local
communities of applying the roadless
rule’s prohibitions.

Roadless areas are common, not rare,
on the Tongass National Forest, and
most Southeast Alaska communities are
significantly impacted by the roadless
rule. The Department believes that
exempting the Tongass from the
prohibitions in the roadless rule is

consistent with congressional direction
and intent in the ANILCA and the TTRA
legislation.

Adequacy of the Roadless Rule
Concerning NEPA and Other Laws.
Some people commented that the
roadless rule was adopted in violation
of NEPA because, according to those
commenters, the roadless rule EIS failed
to take the hard look that NEPA
requires. Other concerns expressed
about the roadless rule included alleged
violations of the National Forest
Management Act, Multiple Use
Sustained Yield Act, and Wilderness
Act, and concerns that the roadless rule
failed to explicitly acknowledge valid
and existing access rights to private
lands.

Response. The roadless rule continues
to be the subject of ongoing litigation in
the district courts and one Federal
appeals court. Hence, the validity of the
roadless rule is still in question.
However, the Department believes that
application of the roadless rule to the
Tongass is inappropriate, regardless of
whether the roadless rule is otherwise
found to be valid or lawful. Given the
pending litigation, the Department
believes it is prudent to proceed with a
decision on temporarily exempting the
Tongass from the prohibitions in the
roadless rule.

Effects of the Roadless Rule on
Construction of Roads and Utility
Corridors. Some people who
commented said that because the
roadless rule allows construction of
Federal Aid Highway projects and roads
needed to protect public health and
safety, there are no significant limits on
the ability of communities to develop
road and utility connections in
Southeast Alaska. Similarly, they said
that utility corridors can be built and
maintained without roads by using
helicopters, so the opportunities for
utility transmissions would not be
limited either. Others, including local
communities and elected officials, said
that the roadless rule would impact the
development of the Southeast Alaska
Electrical Intertie System that is
planned to provide communities
throughout the region with clean,
reliable, and affordable power.

Response. There is a need to retain
opportunities for the communities of
Southeast Alaska regarding basic access
and utility infrastructure. This is related
primarily to road systems, the State
ferry system, electrical utility lines, and
hydropower opportunities that are on
the horizon. This need reflects in part
the overall undeveloped nature of the
Tongass and the relationship of the 32
communities that are found within its
boundaries. Most, if not all, of the
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communities are lacking in at least some
of the basic access and infrastructure
necessary for reasonable services,
economic stability, and growth that
almost all other communities in the
United States have had the opportunity
to develop.

The roadless rule permits the
construction of Federal Aid Highways
only if the Secretary of Agriculture
determines that the project is in the
public interest and that no other
reasonable and prudent alternative
exists (36 CFR 294.12). Such a finding
may not always be possible for
otherwise desirable road projects.

Similarly, although some utility
corridors can be constructed and
maintained without a road, others may
require a road. Even where a utility
corridor without a road may be
physically possible, it may be more
expensive or otherwise less desirable
than a utility accompanied by a service
road. If the road construction is
inexpensive or needed for other reasons,
then utility corridors may often adjoin
the road because of the ease of access for
maintenance and repairs of utility
systems. Indeed, most utility corridors
in the United States were developed
next to a pre-existing road.

The history of road development in
Southeast Alaska since statehood is that
most State highway additions have been
upgraded from roads built to harvest
timber. In the last 20 years, this has
occurred predominantly on Prince of
Wales Island, better connecting the
communities of Hollis, Hydaburg, Craig,
Klawock, Thorne Bay, Whale Pass,
Naukati, Kaasan, and Coffman Cove
with all-weather highways. Without the
pioneering work done by the Forest
Service in building roads to harvest
timber, it is unclear whether the State
would have undertaken the construction
of those road connections. By
precluding the construction of roads for
timber harvest, the roadless rule reduces
future options for similar upgrades,
which may be critical to economic
survival of many of the smaller
communities in Southeast Alaska.
Moreover, roads initially developed for
timber or other resource management
purposes often have value to local
communities and sometimes become
important access links between
communities, even if they are never
upgraded as Federal Aid Highways. By
exempting the Tongass from the
prohibitions in the roadless rule, each
utility or transportation proposal can be
evaluated on its own merit.

Tongass Roads and Fiscal
Considerations. Some people said that
because the Tongass has a backlog of
road maintenance and fish passage

problems, primarily inadequate
culverts, it makes no sense to spend
money on new roads until these
problems are corrected. Others said that
the funds the Tongass receives from
Congress to prepare timber sales and do
roadwork could be better spent on other
needs.

Response. The Tongass is currently
spending about $2 million per year to
correct fish passage barriers and
continues to seek funding and
opportunities to clear the maintenance
backlog. Forest Service roads in Alaska
are vital to neighboring communities
because most areas have at most an
underdeveloped road system.
Permanent Forest Service roads (known
as classified roads) are often the only
roads available to communities and for
recreation opportunities. The Alaska
Region, with only 3,600 miles of
classified Forest Service roads, has the
fewest miles of roads of all the regions
of the Forest Service, and about one-
third of these are closed to motorized
use. New roads will be necessary to
access sufficient timber to support
existing small sawmills. Over the years,
standards for construction and
maintenance of roads have changed
significantly. Roads and stream
crossings built today adhere to very high
standards designed to protect fisheries,
important wetlands, unstable soils,
wildlife use and habitats, and other
resource values.

Roads on the Tongass are used by the
public for a variety of reasons, including
recreation, subsistence access, and other
personal uses. The roads are also used
by the Forest Service in accomplishing
work for various resource programs.
None of these programs is sufficient to
provide for all the road maintenance
needs. In the 2003 Tongass Forest-Level
Roads Analysis, fish passage and
sedimentation maintenance needs were
identified as the critical categories of the
deferred maintenance cost schedule.

Transportation planning is an integral
part of the interdisciplinary process
used to develop site-specific projects on
the Tongass. The transportation
planning process includes collaboration
between the agency and local
communities to identify the minimum
road system that is safe and responsive
to public needs while minimizing
maintenance costs.

Relationship of This Rule to Other
Rulemaking. One commenter read 40
CFR 1506.1 as requiring an EIS for the
temporary exemption of the Tongass.
The commenter reasoned that because
the agency was considering whether to
adopt a permanent exemption for the
Tongass, the agency may not take any
action that tends to prejudice the choice

of alternatives on that decision unless
reviewed in a separately sufficient,
stand-alone EIS. One commenter
suggested that the effort the agency
might put into preparing site-specific
EISs for timber sales in roadless areas
under this final rule might prejudice the
decision on the advance notice of
proposed rulemaking. Others viewed
the proposed rule as an emergency rule
that has not been adequately justified by
the Forest Service, and recommended
action be delayed until the permanent
exemption is resolved.

Response: The decision to adopt the
proposed rule as final is supported by
the environmental analysis presented in
the roadless rule FEIS, which
considered in detail the alternative of
exempting the Tongass from the
prohibitions of the roadless rule, as well
as the analysis and disclosure of
alternative management regimes for
roadless lands presented in the 1997
Tongass Forest Plan EIS and the 2003
Supplemental EIS. The Department has
determined that no additional
environmental analysis is warranted.
The Supplemental Information Report
documenting that decision is available
on the World Wide Web/Internet at
http://www.roadless.fs.fed.us. In any
event, the temporary rules on the
Tongass and the proposal set forth in
the advance notice of proposed
rulemaking are separate and have
separate utility. The July 15, 2003,
advance notice of proposed rulemaking
sought comment on whether both
forests in Alaska should be exempted
permanently from the prohibitions of
the roadless rule. This final rule has
separate utility in temporarily
preventing socioeconomic dislocation in
Southeast Alaska while protecting forest
resources, regardless of whether the
agency ultimately decides to exempt
both national forests from the
prohibitions of the roadless rule on a
permanent basis.

Promulgating this final rule would not
prejudice the ultimate decision on the
advance notice of proposed rulemaking.
An action prejudices the ultimate
decision on a proposal when it tends to
determine subsequent development or
limit alternatives. The preparation of
EISs does neither.

Finally, this final rule is not an
emergency rule. All the requirements
and procedures for public notice and
comment established by the
Administrative Procedure Act for
Federal rulemaking have been met with
the publication of the proposed rule
with request for comment and with the
subsequent publication of this final rule.
Emergency rulemaking involves the
promulgation of a rule without
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providing for notice and public
comment prior to adoption, when
conditions warrant immediate action.
That is not the case with this final rule.

Alternatives Considered

The alternatives considered in making
this decision are the Tongass National
Forest Alternatives identified in the
November 2000 FEIS for the roadless
rule, as further described in the rule’s
record of decision (66 FR 3262). These
include the Tongass Not Exempt,
Tongass Exempt, Tongass Deferred, and
Tongass Selected Areas alternatives.
The Tongass Not Exempt Alternative
was selected by the Department as set
out in the final roadless rule in January
2001, with mitigation explained in that
record of decision. The Tongass Exempt
Alternative would not apply the
prohibitions of the roadless rule to the
Tongass. Under the Tongass Deferred
Alternative, the decision whether to
apply the prohibitions of the roadless
rule to the Tongass would be made in
2004 as part of the 5-year review of the
Tongass Forest Plan. Under the Tongass
Selected Areas Alternative, the
prohibitions on road construction and
reconstruction would apply only to
certain land use designations, where
commercial timber harvest would not be
allowed by the forest plan. These areas
comprise approximately 80 percent of
the land in inventoried roadless areas
on the Tongass.

The Environmentally Preferable
Alternative

Under the National Environmental
Policy Act, the agency is required to
identify the environmentally preferable
alternative (40 CFR 1505.2(b)). This is
interpreted to mean the alternative that
would cause the least damage to the
biological and physical components of
the environment, and which best
protects, preserves, and enhances
historic, cultural, and natural resources
(Council on Environmental Quality,
Forty Most Asked Questions Concerning
CEQ’s National Environmental Policy
Act Regulations, 46 FR 18026).

The Department concurs in the
assessment described in the January 12,
2001, roadless rule record of decision
(66 FR 3263) that the environmentally
preferable alternative is the portion of
Alternative 3 of the roadless rule FEIS
combined with the Tongass Not Exempt
Alternative, which would apply the
roadless rule’s prohibitions to the
Tongass without delay.

Record of Decision Summary

For the reasons identified in this
preamble, the Department has decided
to select the Tongass Exempt

Alternative described in the roadless
rule FEIS, until the Department
promulgates a final rule concerning the
application of the roadless rule within
the State of Alaska, to which the agency
sought public comments in the July 15,
2003, second advance notice of
proposed rulemaking (68 FR 41864).
Until such time, the Department is
amending paragraph (d) of § 294.14 of
the Roadless Area Conservation Rule set
out at 36 CFR part 294 to exempt the
Tongass National Forest from
prohibitions against timber harvest, road
construction, and reconstruction in
inventoried roadless areas.

The Tongass Not Exempt Alternative
(identified as the environmentally
preferable alternative in the previous
section) is not selected because the
Department now believes that,
considered together, the abundance of
roadless values on the Tongass, the
protection of roadless values included
in the Tongass Forest Plan, and the
socioeconomic costs and hardships to
local communities of applying the
roadless rule’s prohibitions to the
Tongass, outweigh any additional
potential long-term ecological benefits;
and therefore, warrant treating the
Tongass differently from the national
forests outside of Alaska.

The Tongass Deferred Alternative is
not selected because there is no reason
to delay a decision until 2004. On the
contrary, a decision is needed now to
reduce uncertainty about future timber
supplies, which will enable the private
sector to make investment decisions
needed to prevent further job losses and
economic hardship in local
communities in Southeast Alaska.

The Tongass Selected Areas
Alternative is not selected because it
also would “be of considerable
consequence at local levels where the
timber industry is a cornerstone of the
local economy and where the Forest
Service has a strong presence,” as stated
in the roadless rule’s record of decision.
While these adverse socioeconomic
consequences would be less than those
under the Tongass Not Exempt
Alternative, the roadless rule’s record of
decision states, “For most resources, the
effects of this alternative would
probably not be noticeably different
from those under the Tongass Exempt
Alternative.” Accordingly, there is no
noticeable environmental benefit to
selecting the Tongass Selected Areas
Alternative over the Tongass Exempt
Alternative that would justify the
additional socioeconomic costs.

This decision reflects the facts, as
displayed in the FEIS for the roadless
rule and the FEIS for the 1997 Tongass
Forest Plan that roadless values are

plentiful on the Tongass and are well
protected by the Tongass Forest Plan.
The minor risk of the loss of such values
is outweighed by the more certain
socioeconomic costs of applying the
roadless rule’s prohibitions to the
Tongass. Imposing those costs on the
local communities of Southeast Alaska
is unwarranted.

Regulatory Certifications

Regulatory Impact

This final rule has been reviewed
under USDA procedures and Executive
Order (E.O.) 12866, Regulatory Planning
and Review. It has been determined that
this is not an economically significant
rule. This final rule will not have an
annual effect of $100 million or more on
the economy nor adversely affect
productivity, competition, jobs, the
environment, public health or safety,
nor State or local governments. This
final rule will not interfere with an
action taken or planned by another
agency. Finally, this action will not alter
the budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients of
such programs. However, because this
final rule raises novel legal or policy
issues arising from legal mandates or the
President’s priorities, it has been
designated as significant and, therefore,
is subject to Office of Management and
Budget (OMB) review in accordance
with the principles set forth in E.O.
12866.

A cost-benefit analysis has been
conducted on the impact of this final
rule and incorporates by reference the
detailed regulatory impact analysis
prepared for the January 12, 2001,
roadless rule, which included the
Tongass Exempt Alternative. Much of
this analysis was discussed and
disclosed in the final environmental
impact statement (FEIS) for the roadless
rule. A review of the data and
information from the original analysis
and the information disclosed in the
FEIS found that it is still relevant,
pertinent, and sufficient in regard to
exempting the Tongass from the
application of the roadless rule. As
documented in the Supplemental
Information Report, the Department has
concluded that no new information
exists today that would significantly
alter the results of the original analysis.

Moreover, this final rule has been
considered in light of E.O. 13272
regarding proper consideration of small
entities and the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), which amended the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). A final regulatory flexibility
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analysis conducted on the roadless rule
included the effects associated with the
Tongass National Forest. The agency
solicited comments on the regulatory
flexibility analysis for the roadless rule.
Although numerous comments were
provided that indicated a concern about
the roadless rule’s impacts on small
entities, only a small portion provided
data documentation on their status as a
small entity and the likely effects of the
roadless rule. In many cases, the agency
was unable to determine the effects
quantitatively, based on comments on
the regulatory flexibility analysis.
However, all of the businesses in
Southeast Alaska engaged in timber
harvest and processing of Tongass
timber are small businesses. Therefore,
this final rule would be expected to
have future positive impacts on the
small entities in Southeast Alaska due
to the increased opportunity to remain
viable in the marketplace. This
opportunity would be reduced if the
prohibitions in the roadless rule are
applied to the Tongass.

Therefore, based on the final
regulatory flexibility analysis conducted
for the roadless rule, which is available
electronically on the World Wide Web/
Internet on the Forest Service Roadless
Area Conservation Web site at http://
www.roadless.fs.fed.us, a small entities
flexibility assessment has been made for
this final rule. It has been determined
that this action will not have a
significant negative economic impact on
a substantial number of small entities as
defined by SBREFA. This final rule will
not impose record keeping
requirements; will not affect small
entities’ competitive position in relation
to large entities; and will not affect
small entities’ cash flow, liquidity, or
ability to remain in the market.

Environmental Impact

A draft environmental impact
statement (DEIS) was prepared in May
2000 and a final environmental impact
statement (FEIS) was prepared in
November 2000 in association with
promulgation of the roadless area
conservation rule (January 12, 2001 (66
FR 3244). The DEIS and FEIS examined
in detail sets of Tongass-specific
alternatives. In the DEIS, the agency
considered alternatives which would
not have applied the rule’s prohibitions
to the Tongass National Forest, but
would have required that the agency
make a determination as part of the 5-
year plan to review whether to prohibit
road construction in unroaded portions
of inventoried roadless areas. In the
FEIS, the Department identified the
Tongass Not Exempt as the Preferred
Alternative, which would have treated

the Tongass National Forest the same as
all other national forests, but would
have delayed implementation of the
rule’s prohibitions until April 2004.
This delay would have served as a
social and economic mitigation measure
by providing a transition period for
communities most affected by changes
in management of inventoried roadless
areas in the Tongass. In the final rule
published on January 12, 2001,
however, the Department selected the
Tongass Not Exempt Alternative
without any provision for delayed
implementation. Therefore, the rule’s
prohibition applied immediately to
inventoried roadless areas on the
Tongass, but the rule also allowed road
construction, road reconstruction, and
the cutting, sale, and removal of timber
from inventoried roadless areas on the
Tongass where a notice of availability
for a DEIS for such activities was
published in the Federal Register prior
to January 12, 2001.

In February 2003, in compliance with
a district court’s order in Sierra Club v.
Rey (D. Alaska), the Forest Service
issued a record of decision and a
supplemental environmental impact
Statement (SEIS) to the 1997 Tongass
Forest Plan that examined the site-
specific wilderness and non-wilderness
values of the inventoried roadless areas
on the Forest as part of the forest
planning process. The February 2003
ROD readopted the 1997 Tongass Forest
Plan with non-significant amendments
as the current forest plan. Congress has
prohibited administrative or judicial
review of the February 2003 ROD.
Section 335 of the 2003 Omnibus
Appropriations Act provides that the
ROD for the 2003 SEIS for the 1997
Tongass Land Management Plan shall
not be reviewed under any Forest
Service administrative appeal process,
and its adequacy shall not be subject to
judicial review by any court in the
United States.

Because the 2000 FEIS for the
roadless rule included an alternative to
exempt the Tongass National Forest
from the provisions of the roadless rule,
the decision to adopt this final rule may
be based on the FEIS, as long as there
are no significant changed
circumstances or new information
relevant to environmental concerns
bearing on the proposed action or its
impacts that would warrant additional
environmental impact analysis. The
Forest Service reviewed the
circumstances related to this rulemaking
and any new information made
available since the FEIS was completed;
including the SEIS and public
comments received on the proposed
rule, and documented the results in a

Supplemental Information Report (SIR),
dated October 2003. The agency
concluded—and the Department
agrees—that no significant new
circumstances or information exist, and
that no additional environmental
analysis is warranted. The SIR and the
FEIS are available on the World Wide
Web/Internet on the Forest Service
Roadless Area Conservation Web site at
http://www.roadless.fs.fed.us. The
Tongass Forest Plan is available at
http://www.fs.fed.us/r10/tlmp, and the
2003 SEIS is available at http://
www.tongass-seis.net/.

No Takings Implications

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12360, and it has been determined that
the final rule does not pose the risk of
a taking of private property, as the rule
is limited to temporarily exempting the
applicability of the roadless rule to the
Tongass National Forest.

Energy Effects

This final rule has been analyzed
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. It has been
determined that this final rule does not
constitute a significant energy action as
defined in the Executive order.

Civil Justice Reform

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. After adoption of this
final rule, (1) all State and local laws
and regulations that conflict with this
rule or that would impede full
implementation of this rule will be
preempted; (2) no retroactive effect will
be given to this final rule; and (3) this
final rule would not require the use of
administrative proceedings before
parties could file suit in court
challenging its provisions.

Unfunded Mandates

Pursuant to Title II of the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
1531-1538), which the President signed
into law on March 22, 1995, the
Department has assessed the effects of
this final rule on State, local, and Tribal
governments and the private sector.
This final rule does not compel the
expenditure of $100 million or more by
any State, local, or Tribal government,
or anyone in the private sector.
Therefore, a statement under section
202 of the act is not required.
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Federalism

The Department has considered this
final rule under the requirements of
Executive Order 13132, Federalism. The
agency has made an assessment that the
rule conforms with the federalism
principles set out in this Executive
order; would not impose any
compliance costs on the States; and
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Based on
a review of the comments received on
the proposed rule, the Department has
determined that no additional
consultation is needed with State and
local governments prior to adopting this
final rule, because virtually all
comments received from State and local
governments supported the proposed
rule.

Consultation and Coordination With
Indian Tribal Governments

This final rule has Tribal implications
as defined by Executive Order 13175,
Consultation and Coordination with
Indian Tribal Governments. Forest
Service line officers in the field have
contacted Tribes to ensure their
awareness of this rulemaking, provide
an overview of this final rule, and
conduct government-to-government
dialog with interested Tribes. A letter
from the Alaska Regional Forester
(Region 10) was sent on July 15, 2003,
to Tribal officials via e-mail notifying
them that the proposed rule to
temporarily exempt the Tongass from
the prohibitions of the roadless rule was
published in the Federal Register that
same day. A follow up informational
meeting was requested and held with
Sitka Tribal officials. One comment was
received on the proposed rule from the
Metlakatla Indian Community regarding
the catastrophic economic and social
losses due to the shutdown of the
Tongass was in reference to the roadless
rule. This final rule to temporarily
exempt the Tongass from the
prohibitions of the roadless rule would
potentially reduce the social and
economic impacts the Tribe noted.
Therefore, the Department has
determined that there could be
substantial future direct effects to one or
more Tribes, and that these effects are
anticipated to be positive.

Controlling Paperwork Burdens on the
Public

This final rule does not contain any
record keeping or reporting
requirements, or other information

collection requirements as defined in 5
CFR part 1320, and therefore imposes
no paperwork burden on the public.
Accordingly, the review provisions of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501, et seq.) and
implementing regulations at 5 CFR part
1320 do not apply.

Government Paperwork Elimination Act
Compliance

The Department of Agriculture is
committed to compliance with the
Government Paperwork Elimination Act
(44 U.S.C 3504), which requires
Government agencies to provide the
public the option of submitting
information or transacting business
electronically to the maximum extent
possible.

List of Subjects in 36 CFR Part 294

National Forests, Navigation (air),
Recreation and recreation areas,
Wilderness areas.

» Therefore, for the reasons set forth in
the preamble, the Department of
Agriculture is amending part 294 of Title
36 of the Code of Federal Regulations as
follows:

PART 294—SPECIAL AREAS

Subpart B—Protection of Inventoried
Roadless Areas

= 1. The authority citation for subpart B
continues to read as follows:

Authority: 16 U.S.C. 472, 529, 551, 1608,
1613; 23 U.S.C. 201, 205.

» 2. Revise paragraph (d) of § 294.14 to
read as follows:

§294.14 Scope and applicability.

* * * * *

(d) Until the USDA promulgates a
final rule concerning application of this
subpart within the State of Alaska [to
which the agency originally sought
public comments in the July 15, 2003,
second advance notice of proposed
rulemaking (68 FR 41864)], this subpart
does not apply to road construction,
road reconstruction, or the cutting, sale,
or removal of timber in inventoried
roadless areas on the Tongass National
Forest.

* * * * *

Dated: December 23, 2003.
David P. Tenny,

Deputy Under Secretary, Natural Resources
and Environment.

[FR Doc. 03-32077 Filed 12—-23-03; 4:47 pm]
BILLING CODE 3410-11-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 25

[IB Docket No. 02—34 and 00—248; FCC 03—
154]

Satellite Licensing Procedures

AGENCY: Federal Communications
Commission.

ACTION: Final rule, announcement of
effective date.

SUMMARY: The Commission adopted rule
revisions to require use of new satellite
and earth station application forms.
Certain rules contained new and
modified information requirements and
were published in the Federal Register
on November 12, 2003. This document
announces the effective date of these
published rules.

DATES: The amendments to §§25.103,
25.111, 25.114, 25.115, 25.117, 25.118,
25.121, 25.131, 25.141, and part 25,
Subpart H, published at 68 FR 63994,
November 12, 2003, will become
effective March 1, 2004.

FOR FURTHER INFORMATION CONTACT.:
Steven Spaeth, International Bureau,
Satellite Policy Branch, (202)418-1539.

SUPPLEMENTARY INFORMATION: On
December 1, 2003, the Office of
Management and Budget (OMB)
approved the information collection
requirement contained in §§25.103,
25.111, 25.114, 25.115, 25.117, 25.118,
25.121, 25.131, 25.141, and part 25,
Subpart H pursuant to OMB Control No.
3060—-0678. Accordingly, the
information collection requirement
contained in these rules will become
effective on March 1, 2004.

List of Subjects in 47 CFR Part 25
Satellites.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 03—31968 Filed 12—29-03; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 031126295 3295 01; I.D.
121703A]

Fisheries of the Exclusive Economic
Zone off Alaska; Shortraker/Rougheye
and Northern Rockfish in the Bering
Sea Subarea and *'Other Species” in
the Bering Sea and Aleutian Islands
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for Community Development
Quota (CDQ) reserve amounts of
shortraker/rougheye rockfish and
northern rockfish in the Bering Sea
subarea and “other species” in the
Bering Sea and Aleutian Islands
management area (BSAI). This action is
necessary to prevent exceeding the 2004
interim CDQ reserve amounts of
shortraker/rougheye rockfish, northern
rockfish, and “other species” in these
areas.

DATES: Effective 0001 hrs, Alaska local
time (A.l.t.), January 1, 2004, until
superseded by the notice of Final 2004
Harvest Specifications of Groundfish for
the BSAIL, which will be published in
the Federal Register.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2004 interim CDQ reserve
amounts of shortraker/rougheye rockfish
and northern rockfish in the Bering Sea
subarea and ‘“‘other species” in the BSAI
are 3 metric tons (mt), 2 mt, and 606 mt
respectively, as established by the
Interim 2004 Harvest Specifications of
Groundfish in the BSAI (68 FR 68265,
December 8, 2003).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the 2004 interim CDQ
reserve amounts of shortraker/rougheye
rockfish and northern rockfish in the
Bering Sea subarea and “other species”
in the BSAI will be necessary as
incidental catch to support other
anticipated groundfish CDQ fisheries for
the 2004 fishing year. Consequently, the
Regional Administrator is establishing
directed fishing allowances of zero mt.
Therefore, in accordance with
§679.20(d)(1)(iii), NMFS is prohibiting
directed fishing for CDQ reserve
amounts of shortraker/rougheye rockfish
and northern rockfish in the Bering Sea
subarea and ‘“‘other species” in the
BSAL

Maximum retainable amounts may be
found in the regulations at § 679.20(e)
and (f).

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
contrary to the public interest. This
requirement is impracticable and
contrary to the public interest as it
would prevent the Agency from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of the interim CDQ
reserve amounts of shortraker/rougheye
rockfish and northern rockfish in the
Bering Sea subarea and ““other species”
in the BSAL

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by section
679.20 and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: December 22, 2003.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries,National Marine Fisheries Service.

[FR Doc. 03-32074 Filed 12—-29-03; 8:45 am]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 900
[Docket No. FV03-900-1 EXT]

Proposed Rule To Exempt Organic
Producers and Marketers From
Assessments for Market Promotion
Activities Under Marketing Order
Programs

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: Notice is hereby given that
the comment period on the proposal to
exempt producers and marketers from
assessments for marketing promotion
activities under marketing order
programs is extended.

DATES: Comments must be received by
February 2, 2004.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposal. Comments
must be sent to the Docket Clerk,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237, Fax: (202) 720-8938, or
E-mail: moab.docketclerk@usda.gov.
Comments should reference the docket
number and the date and page number
of this issue of the Federal Register. All
comments received will be available for
public inspection in the Office of the
Docket Clerk at the Marketing Order
Administration Branch, AMS, USDA,
1400 Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237
during regular business hours, or can be
viewed at: http://www.ams.usda.gov/fv/
moab.html.

FOR FURTHER INFORMATION CONTACT:
George Kelhart or Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,

DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938.

Small businesses may request
information on compliance with this
proposed regulation by contacting: Jay
Guerber, Marketing Order Information
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-5698, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: The
proposed rule on the exemption of
organic producers and marketers from
assessments for market promotion
activities under marketing orders was
published in the Federal Register on
December 2, 2003 (68 FR 67381). The
proposed rule invited comments
through January 2, 2004.

The Executive Director of the Organic
Trade Association requested, in
consideration of the holiday season, that
the comment period be extended thirty
days to provide ample time for a
thorough review and to ensure that
those most likely to be affected by the
proposed rule have the opportunity to
calculate the impact.

An extension would provide
interested persons more time to review
and assess the proposed rule’s impacts.
Therefore, USDA is extending the
period in which to file written
comments until February 2, 2004. This
notice is issued pursuant to the
Agricultural Marketing Agreement Act
of 1937 and the Farm Security and Rural
Investment Act (Pub. L. 107-171).

Authority: 7 U.S.C. 601-674 and 7 U.S.C.
7401.

Dated: December 22, 2003.
Kenneth C. Clayton,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 03—-31945 Filed 12-23-03; 10:27
am]

BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 930
[Docket No. FV04-930-1 PR]

Tart Cherries Grown in the States of
Michigan, et al.; Final Free and
Restricted Percentages for the 2003—
2004 Crop Year for Tart Cherries

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposal invites
comments on the establishment of final
free and restricted percentages for the
2003-2004 crop year. The percentages
are 75 percent free and 25 percent
restricted and would establish the
proportion of cherries from the 2003
crop which may be handled in
commercial outlets. The percentages are
intended to stabilize supplies and
prices, and strengthen market
conditions and were recommended by
the Cherry Industry Administrative
Board (Board), the body which locally
administers the marketing order. The
marketing order regulates the handling
of tart cherries grown in the States of
Michigan, New York, Pennsylvania,
Oregon, Utah, Washington, and
Wisconsin.

DATES: Comments must be received by
January 14, 2004.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this action. Comments must
be sent to the Docket Clerk, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW STOP 0237,
Washington, DC 20250-0237; Fax: (202)
720-8938, or E-mail:
moabdocket.clerk@usda.gov. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be made available for public
inspection in the Office of the Docket
Clerk during regular business hours or
can be viewed at: http://www.ams/
usda.gov/fv/moab/html.

FOR FURTHER INFORMATION CONTACT:
Patricia A. Petrella or Kenneth G.
Johnson, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, Suite
2A04, Unit 155, 4700 River Road,
Riverdale, MD 20737; telephone: (301)
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734-5243, or Fax: (301) 734-5275; or
George Kelhart, Technical Advisor,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, or Fax: (202) 720-8938.

Small businesses may request
information on complying with this
regulation, or obtain a guide on
complying with fruit, vegetable, and
specialty crop marketing agreements
and orders by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This
proposal is issued under Marketing
Agreement and Order No. 930 (7 CFR
part 930), regulating the handling of tart
cherries produced in the States of
Michigan, New York, Pennsylvania,
Oregon, Utah, Washington, and
Wisconsin, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This proposal has been reviewed
under Executive Order 12988, Civil
Justice Reform. Under the marketing
order provisions now in effect, final free
and restricted percentages may be
established for tart cherries handled by
handlers during the crop year. This rule
would establish final free and restricted
percentages for tart cherries for the
2003-2004 crop year, beginning July 1,
2003, through June 30, 2004. This rule
would not preempt any State or local
laws, regulations, or policies, unless
they present an irreconcilable conflict
with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
§608c(15)(A) of the Act, any handler
subject to an order may file with the
Secretary a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempt therefrom. Such handler
is afforded the opportunity for a hearing
on the petition. After the hearing, the
Secretary would rule on the petition.
The Act provides that the district court
of the United States in any district in

which the handler is an inhabitant, or
has his or her principal place of
business, has jurisdiction in equity to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

The order prescribes procedures for
computing an optimum supply and
preliminary and final percentages that
establish the amount of tart cherries that
can be marketed throughout the season.
The regulations apply to all handlers of
tart cherries that are in the regulated
districts. Tart cherries in the free
percentage category may be shipped
immediately to any market, while
restricted percentage tart cherries must
be held by handlers in a primary or
secondary reserve, or be diverted in
accordance with §930.59 of the order
and § 930.159 of the regulations, or used
for exempt purposes (and obtaining
diversion credit) under § 930.62 of the
order and § 930.162 of the regulations.
The regulated Districts for this season
are: District one—Northern Michigan;
District two—Central Michigan; District
three—Southwest Michigan; District
seven—Utah; District eight—
Washington and District nine—
Wisconsin. Districts four, five, and six
(New York, Oregon, and Pennsylvania,
respectively) would not be regulated for
the 2003-2004 season.

The order prescribes under § 930.52
that those districts to be regulated shall
be those districts in which the average
annual production of cherries over the
prior three years has exceeded six
million pounds. A district not meeting
the six million-pound requirement shall
not be regulated in such crop year.
Because this requirement was not met in
the districts of Oregon, and
Pennsylvania, handlers in those districts
would not be subject to volume
regulation during the 2003—-2004 crop
year. Section 930.52 also prescribes that
any district producing a crop which is
less than 50 percent of the average
annual processed production in that
district in the previous five years would
be exempt from any volume regulation
if, in that year, a restricted percentage is
established. Because New York’s
production is less than 50 percent of the
previous 5-year production average,
handlers in New York also would not be
subject to volume regulation during the
2003-2004 crop year.

Demand for tart cherries at the farm
level is derived from the demand for tart
cherry products at retail. Demand for
tart cherries and tart cherry products
tends to be relatively stable from year to
year. The supply of tart cherries, by
contrast, varies greatly from crop year to
crop year. The magnitude of annual

fluctuations in tart cherry supplies is
one of the most pronounced for any
agricultural commodity in the United
States. In addition, since tart cherries
are processed either into cans or frozen,
they can be stored and carried over from
crop year to crop year. This creates
substantial coordination and marketing
problems. The supply and demand for
tart cherries is rarely balanced. The
primary purpose of setting free and
restricted percentages is to balance
supply with demand and reduce large
surpluses that may occur.

Section 930.50(a) of the order
describes procedures for computing an
optimum supply for each crop year. The
Board must meet on or about July 1 of
each crop year, to review sales data,
inventory data, current crop forecasts
and market conditions. The optimum
supply volume shall be calculated as
100 percent of the average sales of the
prior three years to which is added a
desirable carryout inventory not to
exceed 20 million pounds or such other
amount as may be established with the
approval of the Secretary. The optimum
supply represents the desirable volume
of tart cherries that should be available
for sale in the coming crop year.

The order also provides that on or
about July 1 of each crop year, the Board
is required to establish preliminary free
and restricted percentages. These
percentages are computed by deducting
the actual carryin inventory from the
optimum supply figure (adjusted to raw
product equivalent—the actual weight
of cherries handled to process into
cherry products) and subtracting that
figure from the current year’s USDA
crop forecast. If the resulting number is
positive, this represents the estimated
over-production, which would be the
restricted percentage tonnage. The
restricted percentage tonnage is then
divided by the sum of the USDA crop
forecast or by an average of such other
crop estimates for the regulated districts
to obtain percentages for the regulated
districts. The Board is required to
establish a preliminary restricted
percentage equal to the quotient,
rounded to the nearest whole number,
with the complement being the
preliminary free tonnage percentage. If
the tonnage requirements for the year
are more than the USDA crop forecast,
the Board is required to establish a
preliminary free tonnage percentage of
100 percent and a preliminary restricted
percentage of zero. The Board is
required to announce the preliminary
percentages in accordance with
paragraph (h) of § 930.50.

The Board met on June 26, 2003, and
computed, for the 2003—2004 crop year,
an optimum supply of 180 million
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pounds. The Board recommended that
the desirable carryout figure be zero
pounds. Desirable carryout is the
amount of fruit required to be carried
into the succeeding crop year and is set
by the Board after considering market
circumstances and needs. This figure
can range from zero to a maximum of 20
million pounds. The Board calculated
preliminary free and restricted
percentages as follows: The USDA
estimate of the crop was 218 million

pounds; a 10 million pound carryin
added to that estimate results in a total
available supply of 228 million pounds.
The carryin figure reflects the amount of
cherries that handlers actually have in
inventory. Subtracting the optimum
supply of 180 million pounds from the
total estimated available supply results
in a surplus of 48 million pounds of tart
cherries. The surplus was divided by
the production in the regulated districts
(205 million pounds) and resulted in a

restricted percentage of 23 percent for
the 2003-2004 crop year. The free
percentage was 77 percent (100 percent
minus 23 percent). The Board
established these percentages and
announced them to the industry as
required by the order.

The preliminary percentages were
based on the USDA production estimate
and the following supply and demand
information available at the June
meeting for the 2003-2004 year:

Millions of
pounds
Optimum Supply Formula:
(1) Average sales Of the Prior trEE YEAIS ......cc..iiiiiiiiiii ettt et b e st e e bttt e s e e sreesieees 180
(2) Plus desirable CarmyoUL .........cccoceeiiiiiiiiiieiee e 0
(3) Optimum supply calculated by the Board at the JUNE MEELING ......cc.cooiiiiiiiiiiii e 180
Preliminary Percentages:
(4) USDA CrOP ESHIMALE .....eiiiiiiiieitieitt ettt ettt ettt ettt sb et e et e e e bt e e bt e s b et e bt e ehb e e b e oo e bt e eh e e ehs e e ebe e e bt e ebe e e be e san e e beeeibeenbeeseneas 218
(5) Plus carryin held by handlers as of July 1, 2003 .. 10
(6) Total available supply for current crop year .......... 228
(7) SUrplus (IteM B MINUS IEEM B) ...eeiiiii ittt ettt bttt ettt e e s b et e bt e s a bt e bt e e s bt e eh et ea bt e eh et eab e e eb e e e bt e nab e et e e enbeenbeeannean 48
(8) USDA crop estimate for regulated dISTHCES ..........cuiiiiiiiiiieei ettt eseaeas 205
Percentages Free Restricted
(11) Preliminary percentages (item 7 divided by item 8 x 100 equals restricted percentage; 100 minus re-
stricted percentage equals free PErCENLAGE) .......oocuiiiii it 77 23

Between July 1 and September 15 of
each crop year, the Board may modify
the preliminary free and restricted
percentages by announcing interim free
and restricted percentages to adjust to
the actual pack occurring in the
industry.

The Secretary establishes final free
and restricted percentages through the
informal rulemaking process. These
percentages would make available the
tart cherries necessary to achieve the
optimum supply figure calculated by
the Board. The difference between any
final free percentage designated by the

Secretary and 100 percent is the final
restricted percentage. The Board met on
September 12, 2003, to recommend final
free and restricted percentages.

The actual production reported by the
Board was 222 million pounds, which is
a four million pound increase from the
USDA crop estimate of 218 million
pounds.

A 10 million pound carryin was
added to the Board’s reported
production of 222 million pounds,
yielding a total available supply for the
current crop year of 232 million pounds.
The optimum supply of 180 million

pounds was subtracted from the total
available supply which resulted in a 52
million pound surplus. The total
surplus of 52 million pounds is divided
by the 210 million-pound volume of tart
cherries produced in the regulated
districts. This results in a 25 percent
restricted percentage and a
corresponding 75 percent free
percentage for the regulated districts.

The final percentages are based on the
Board’s reported production figures and
the following supply and demand
information available in September for
the 2003-2004 crop year:

Millions of
pounds
Optimum Supply Formula:
(1) Average sales Of the Prior tNIFEE YEAIS ......cc.viiiiiiiiii ettt h et ab e bt s bt e b e nan e be e e e nneesanees 180
(2) Plus desirable CarryOUL ...........ccooiieiiiieeiiiie e 0
(3) Optimum supply calculated by the Board at the October meeting 180
Final Percentages:
(4) Board reported PrOUUCTION ...........iiiuiiitiiiieeite ettt ettt ettt e ettt h bt e bt e see e e be e e et e e b et e s bt e eh et ea bt e ehb e e bt e eb e e e b et nan e et e e eab e e nnneanneen 222
(5) Plus carryin held by handlers as of July 1, 2003 .. 10
(6) Tonnage available for current crop year ............... 232
(7) SUrplUS (ItEM 6 MINUS TEEIM 3) iiiiiiiiiie ettt et e e e e et et e e eae et e e ahe e e e e be et e aabe e e e s b e e e o bbe e e ambe e e e ambe e e e sbeeeeanbeeesnnreeesnnnas 52
(8) Production in regUIALET GISIMCLS .......ciuiiiieiiiitie ittt h e h et ettt e bt e e b e e e et e e eae e bt e sb et e bt e nan e e be e e e e nreesenees 210
Percentages Free Restricted
(11) Final Percentages (item 7 divided by item 8 x 100 equals restricted percentage; 100 minus restricted per-
centage equals frE8 PEICENTAGE) ......iiiiiriieiiieit ettt ettt ettt e et b e sbe e e be et et e e s e e nneesane e 75 25

Marketing Orders” specify that 110
percent of recent years’ sales should be

The Department’s “Guidelines for
Fruit, Vegetable, and Specialty Crop

made available to primary markets each
season before recommendations for
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volume regulation are approved. This
goal would be met by the establishment
of a preliminary percentage which
releases 100 percent of the optimum
supply and the additional release of tart
cherries provided under § 930.50(g).
This release of tonnage, equal to 10
percent of the average sales of the prior
three years sales, is made available to
handlers each season. The Board
recommended that such release should
be made available to handlers the first
week of December and the first week of
May. Handlers can decide how much of
the 10 percent release they would like
to receive on the December and May
release dates. Once released, such
cherries are released for free use by such
handler. Approximately 18 million
pounds would be made available to
handlers this season in accordance with
Department Guidelines. This release
would be made available to every
handler and released to such handler in
proportion to its percentage of the total
regulated crop handled. If a handler
does not take his/her proportionate
amount, such amount shall remain in
the inventory reserve.

The Regulatory Flexibility Act and
Effects on Small Businesses

The Agricultural Marketing Service
(AMS) has considered the economic
impact of this action on small entities
and has prepared this initial regulatory
flexibility analysis. The Regulatory
Flexibility Act (RFA) would allow AMS
to certify that regulations do not have a
significant economic impact on a
substantial number of small entities.

However, as a matter of general
policy, AMS’ Fruit and Vegetable
Programs (Programs) no longer opt for
such certification, but rather perform
regulatory flexibility analyses for any
rulemaking that would generate the
interest of a significant number of small
entities. Performing such analyses shifts
the Programs’ efforts from determining
whether regulatory flexibility analyses
are required to the consideration of
regulatory options and economic or
regulatory impacts.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 40 handlers
of tart cherries who are subject to
regulation under the tart cherry

marketing order and approximately 900
producers of tart cherries in the
regulated area. Small agricultural
service firms, which includes handlers,
have been defined by the Small
Business Administration (13 CFR
121.201) as those having annual receipts
of less than $5,000,000, and small
agricultural producers are defined as
those having annual receipts of less than
$750,000. A majority of the producers
and handlers are considered small
entities under SBA’s standards.

Board and subcommittee meetings are
widely publicized in advance and are
held in a location central to the
production area. The meetings are open
to all industry members (including
small business entities) and other
interested persons who are encouraged
to participate in the deliberations and
voice their opinions on topics under
discussion. Thus, Board
recommendations can be considered to
represent the interests of small business
entities in the industry.

The principal demand for tart cherries
is in the form of processed products.
Tart cherries are dried, frozen, canned,
juiced, and pureed. During the period
1998/99 through 2002/03,
approximately 91 percent of the U.S.
tart cherry crop, or 240.6 million
pounds, was processed annually. Of the
240.6 million pounds of tart cherries
processed, 55 percent was frozen, 30
percent was canned, and 15 percent was
utilized for juice and other products.

Based on National Agricultural
Statistics Service data, acreage in the
United States devoted to tart cherry
production has been trending
downward. Bearing acreage has
declined from a high of 50,050 acres in
1987/88 to 36,900 acres in 2002/03. This
represents a 26 percent decrease in total
bearing acres. Michigan leads the nation
in tart cherry acreage with 70 percent of
the total and produces about 75 percent
of the U.S. tart cherry crop each year.

The 2003/04 crop is moderate in size
at 222.1 million pounds. The largest
crop occurred in 1995 with production
in the regulated districts reaching a
record 395.6 pounds. The price per
pound received by tart cherry growers
ranged from a low of 7.3 cents in 1987
to a high of 46.4 cents in 1991. These
problems of wide supply and price
fluctuations in the tart cherry industry
are national in scope and impact.
Growers testified during the order
promulgation process that the prices
they received often did not come close
to covering the costs of production.

The industry demonstrated a need for
an order during the promulgation
process of the marketing order because
large variations in annual tart cherry

supplies tend to lead to fluctuations in
prices and disorderly marketing. As a
result of these fluctuations in supply
and price, growers realize less income.
The industry chose a volume control
marketing order to even out these wide
variations in supply and improve
returns to growers. During the
promulgation process, proponents
testified that small growers and
processors would have the most to gain
from implementation of a marketing
order because many such growers and
handlers had been going out of business
due to low tart cherry prices. They also
testified that, since an order would help
increase grower returns, this should
increase the buffer between business
success and failure because small
growers and handlers tend to be less
capitalized than larger growers and
handlers.

Aggregate demand for tart cherries
and tart cherry products tends to be
relatively stable from year-to-year.
Similarly, prices at the retail level show
minimal variation. Consumer prices in
grocery stores, and particularly in food
service markets, largely do not reflect
fluctuations in cherry supplies. Retail
demand is assumed to be highly
inelastic which indicates that price
reductions do not result in large
increases in the quantity demanded.
Most tart cherries are sold to food
service outlets and to consumers as pie
filling; frozen cherries are sold as an
ingredient to manufacturers of pies and
cherry desserts. Juice and dried cherries
are expanding market outlets for tart
cherries.

Demand for tart cherries at the farm
level is derived from the demand for tart
cherry products at retail. In general, the
farm-level demand for a commodity
consists of the demand at retail or food
service outlets minus per-unit
processing and distribution costs
incurred in transforming the raw farm
commodity into a product available to
consumers. These costs comprise what
is known as the “marketing margin.”

The supply of tart cherries, by
contrast, varies greatly. The magnitude
of annual fluctuations in tart cherry
supplies is one of the most pronounced
for any agricultural commodity in the
United States. In addition, since tart
cherries are processed either into cans
or frozen, they can be stored and carried
over from year-to-year. This creates
substantial coordination and marketing
problems. The supply and demand for
tart cherries is rarely in equilibrium. As
a result, grower prices fluctuate widely,
reflecting the large swings in annual
supplies.

In an effort to stabilize prices, the tart
cherry industry uses the volume control
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mechanisms under the authority of the
Federal marketing order. This authority
allows the industry to set free and
restricted percentages. These restricted
percentages are only applied to states or
districts with a 3-year average of
production greater than six million
pounds.

The primary purpose of setting
restricted percentages is an attempt to
bring supply and demand into balance.
If the primary market is over-supplied
with cherries, grower prices decline
substantially.

The tart cherry sector uses an
industry-wide storage program as a
supplemental coordinating mechanism
under the Federal marketing order. The
primary purpose of the storage program
is to warehouse supplies in large crop
years in order to supplement supplies in
short crop years. The storage approach
is feasible because the increase in
price—when moving from a large crop
to a short crop year—more than offsets
the cost for storage, interest, and
handling of the stored cherries.

The price that growers’ receive for
their crop is largely determined by the
total production volume and carryin
inventories. The Federal marketing
order permits the industry to exercise
supply control provisions, which allow
for the establishment of free and
restricted percentages for the primary
market, and a storage program. The
establishment of restricted percentages
impacts the production to be marketed
in the primary market, while the storage
program has an impact on the volume
of unsold inventories.

The volume control mechanism used
by the cherry industry results in
decreased shipments to primary
markets. Without volume control the
primary markets (domestic) would
likely be over-supplied, resulting in
lower grower prices.

To assess the impact that volume
control has on the prices growers
receive for their product, an
econometric model has been developed.
The econometric model provides a way
to see what impacts volume control may
have on grower prices. The three
districts in Michigan, along with the
districts in Utah, Washington, and
Wisconsin are the restricted areas for
this crop year and their combined total
production is 210 million pounds. A 25
percent restriction means 158 million
pounds is available to be shipped to
primary markets from these three states.
Production levels of 7 million pounds
for New York, 1.3 million pounds for
Oregon, and 3.8 million pounds for
Pennsylvania, result in an additional
12.1 million pounds available for
primary market shipments.

In addition, USDA requires a 10
percent release from reserves as a
market growth factor. This results in an
additional 18 million pounds being
available for the primary market. The
158 million pounds from Michigan,
Utah, Washington, and Wisconsin, the
12 million pounds from the other
producing states, the 18 million pound
release, and the 10 million pound
carryin inventory gives a total of 198
million pounds being available for the
primary markets.

The econometric model is used to
estimate grower prices with and without
regulation. Without the volume
controls, the estimated grower price
would be approximately $0.36 per
pound. With volume controls, the
estimated grower price would increase
to approximately $0.43 per pound.

The use of volume controls is
estimated to have a positive impact on
grower’s total revenues. Without
regulation, growers’ total revenues from
processed cherries are estimated to be
$79.9 million in 2003-2004. In this
scenario, production is 222 million
pounds and price, without regulation, is
estimated to be $0.36 per pound. With
regulation, growers’ revenues from
processed cherries are estimated to be
$85.1 million. In this scenario, 198
million pounds are available for the
primary markets with an estimated price
of $0.43 per pound. Over the past
several seasons, growers received
approximately $0.10 cents for restricted
(diverted) cherries.

The results of econometric analysis
are subject to some level of uncertainty.
As long as average grower prices are
$0.38 per pound or greater, then
growers’ are better off with the
regulation. With a price of $0.38 per
pound, the estimated revenues under no
regulation would be similar to the
revenues with a 25 percent regulation
assuming that all the production would
be sold and marketed under the no
regulation scenario.

It is concluded that the 25 percent
volume control would not unduly
burden producers, particularly smaller
growers. The 25 percent restriction
would be applied to the growers in
Michigan, Utah, Washington, and
Wisconsin. The growers in the other
three regulated states will benefit from
this restriction. Michigan, New York,
and Washington produced over 91
percent of the tart cherry crop during
the 2001-2002 crop year.

Recent grower prices have been as
high as $0.44 per pound in the 2002—
2003 crop year. At current production
and yield levels, the cost of production
is reported to be $0.43 per pound. Thus,
the estimated $0.43 per pound received

by growers under the regulation
scenario just covers the cost of
production. Under the no regulation
scenario, estimated grower prices would
not cover the total cost of production.
Lower yields and production result in
higher costs of production. Overhead or
fixed costs are spread over lower levels
of production which result in higher
costs of production per acre. Even in
years when no production is harvested,
growers face fixed costs of production
and additional costs associated with
maintaining the orchard for future years
of production. The use of volume
controls is believed to have little or no
effect on consumer prices and will not
result in fewer retail sales or sales to
food service outlets.

Without the use of volume controls,
the industry could be expected to start
to build large amounts of unwanted
inventories. These inventories have a
depressing effect on grower prices. The
econometric model shows for every 1
million-pound increase in carryin
inventories, a decrease in grower prices
of $0.0033 per pound occurs. The use of
volume controls allows the industry to
supply the primary markets while
avoiding the disastrous results of over-
supplying these markets. In addition,
through volume control, the industry
has an additional supply of cherries that
can be used to develop secondary
markets such as exports and the
development of new products. The use
of reserve cherries in the production
shortened 2002/03 crop year proved to
be very useful and beneficial to growers
and packers.

In discussing the possibility of
marketing percentages for the 2003—
2004 crop year, the Board considered
the following factors contained in the
marketing policy: (1) The estimated total
production of tart cherries; (2) the
estimated size of the crop to be handled;
(3) the expected general quality of such
cherry production; (4) the expected
carryover as of July 1 of canned and
frozen cherries and other cherry
products; (5) the expected demand
conditions for cherries in different
market segments; (6) supplies of
competing commodities; (7) an analysis
of economic factors having a bearing on
the marketing of cherries; (8) the
estimated tonnage held by handlers in
primary or secondary inventory
reserves; and (9) any estimated release
of primary or secondary inventory
reserve cherries during the crop year.

The Board’s review of the factors
resulted in the computation and
announcement in September 2003 of the
restricted percentages proposed in this
rule (75 percent free and 25 percent
restricted).



Federal Register/Vol.

68, No. 249/ Tuesday, December 30,

2003 /Proposed Rules 75153

One alternative to this action would
be not to have volume regulation this
season. Board members stated that no
volume regulation would be detrimental
to the tart cherry industry due to the
size of the 2003—-2004 crop. Returns to
growers would not cover their costs of
production for this season which might
cause some to go out of business.

As mentioned earlier, the
Department’s “Guidelines for Fruit,
Vegetable, and Specialty Crop
Marketing Orders” specify that 110
percent of recent years’ sales should be
made available to primary markets each
season before recommendations for
volume regulation are approved. The
quantity available under this rule is 110
percent of the quantity shipped in the
prior three years.

The free and restricted percentages
proposed to be established by this rule
release the optimum supply and apply
uniformly to all regulated handlers in
the industry, regardless of size. There
are no known additional costs incurred
by small handlers that are not incurred
by large handlers. The stabilizing effects
of the percentages impact all handlers
positively by helping them maintain
and expand markets, despite seasonal
supply fluctuations. Likewise, price
stability positively impacts all
producers by allowing them to better
anticipate the revenues their tart
cherries will generate.

The Department has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
regulation.

While the benefits resulting from this
rulemaking are difficult to quantify, the
stabilizing effects of the volume
regulations impact both small and large
handlers positively by helping them
maintain markets even though tart
cherry supplies fluctuate widely from
season to season.

In compliance with Office of
Management and Budget (OMB)
regulations (5 CFR part 1320) which
implement the Paperwork Reduction
Act of 1995 (Pub. L. 104-13), the
information collection and
recordkeeping requirements have been
previously approved by OMB and
assigned OMB Number 0581-0177.

There are some reporting,
recordkeeping, and other compliance
requirements under the marketing order.
The reporting and recordkeeping
burdens are necessary for compliance
purposes and for developing statistical
data for maintenance of the program.
The forms require information which is
readily available from handler records
and which can be provided without data
processing equipment or trained
statistical staff. As with other, similar

marketing order programs, reports and
forms are periodically studied to reduce
or eliminate duplicate information
collection burdens by industry and
public sector agencies. This rule does
not change those requirements.

A 15-day comment period is provided
to allow interested persons to respond
to this proposal. Fifteen days is deemed
appropriate because this rule needs to
be in place as soon as possible to
achieve its intended purpose of making
the optimum supply quantity computed
by the Board available to handlers
marketing 2003—-2004 crop year cherries.
All written comments timely received
will be considered before a final
determination is made on this matter.

List of Subjects in 7 CFR Part 930

Marketing agreements, Reporting and
recordkeeping requirements, Tart
cherries.

For the reasons set forth in the
preamble, 7 CFR Part 930 is proposed to
be amended as follows:

PART 930—TART CHERRIES GROWN
IN THE STATES OF MICHIGAN, NEW
YORK, PENNSYLVANIA, OREGON,
UTAH, WASHINGTON, AND
WISCONSIN

1. The authority citation for 7 CFR
part 930 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Section 930.253 is added to read as
follows:

Note: This section will not appear in the
annual Code of Federal Regulations.

§930.253 Final free and restricted
percentages for the 2003-2004 crop year.

The final percentages for tart cherries
handled by handlers during the crop
year beginning on July 1, 2003, which
shall be free and restricted, respectively,
are designated as follows: Free
percentage, 75 percent and restricted
percentage, 25 percent.

Dated: December 22, 2003.
A.]. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 03—31946 Filed 12—29-03; 8:45 am)]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Rural Utilities Service
7 CFR Part 1720

RIN 0572-AB83

Guarantees for Bonds and Notes
Issued for Electrification or Telephone
Purposes

AGENCY: Rural Utilities Service, USDA.
ACTION: Proposed rule.

SUMMARY: This rule proposes to
establish procedures for a guarantee
program for cooperatives and other not-
for-profit lenders that make loans
eligible for assistance under the Rural
Electrification Act of 1936 (the RE Act).
Criteria for eligibility of lenders and
transactions are set forth in the rule
together with application procedures.
Program participants are required to pay
an annual fee for the guarantee. The fee
will be credited to the Rural
Development Subaccount to provide
funds for zero-interest loans and grants
pursuant to section 313 of the RE Act.
The Farm Security and Rural
Investment Act of 2002 (Pub. L. 107—
171), amended the RE Act, by adding
section 313A which establishes this
program.

DATES: Written comments must be
received by RUS or carry a postmark or
equivalent no later than March 1, 2004.

ADDRESSES: Written comments should
be addressed to Blaine D. Stockton,
Assistant Administrator, Electric
Program, U.S. Department of
Agriculture, Rural Utilities Service,
Room 5156 South Building, Stop 1560,
1400 Independence Avenue, SW.,
Washington, DC 20250-1560.
Telephone (202) 720-9545. RUS
requires a signed original and three
copies of all comments (7 CFR Part
1700). All comments received will be
made available for inspection in room
4037 South Building during regular
business hours.

FOR FURTHER INFORMATION CONTACT:
Patrick R. Sarver, Management Analyst,
Electric Program, Rural Utilities Service,
U.S. Department of Agriculture, 1400
Independence Avenue, SW., STOP
1560, Room 5158, Washington, DC
20250-1560. Telephone number (202)
690-2992, Facsimile (202) 690—-0717.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This proposed rule has been
determined to be significant for
purposes of Executive Order 12866 and,
therefore, has been reviewed by the
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Office of Management and Budget
(OMB).

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. RUS has determined
that this proposed rule meets the
applicable standards provided in
section 3 of that Executive Order. In
addition, all State and local laws and
regulations that are in conflict with this
proposed rule will be preempted. No
retroactive effect will be given to the
rule and, in accordance with section
212(e) of the Department of Agriculture
Reorganization Act of 1994 (7 U.S.C.
6912(e)), administrative appeal
procedures must be exhausted before an
action against the Department or its
agencies may be initiated.

Regulatory Flexibility Act Certification

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601 et. seq.),
the Administrator of RUS has
determined that this proposed rule will
not have significant impact on a
substantial number of small entities. No
small entities meet the statutory criteria
for participation in the program that is
the subject of this rulemaking.

Information Collection and
Recordkeeping Requirements

Under the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.) (the “Act”),
OMB must approve all “collection of
information” by RUS. The Act defines
“collection of information” as a
requirement for “answers to * * *
identical reporting or recordkeeping
requirements imposed on ten or more
persons * * *.” (44 U.S.C. 3502(3)(A).)
RUS has concluded that the reporting
requirements contained in this proposed
rule will involve less than 10 persons
and do not require approval under the
provisions of the Act.

Catalog of Federal Domestic Assistance

The program described by this
proposed rule is listed in the Catalog of
Federal Domestic Assistance Programs
under No. 10.850, Rural Electrification
Loans and Loan Guarantees. This
catalog is available on a subscription
basis from the Superintendent of
Documents, the United States
Government Printing Office,
Washington, DC 20402. Telephone:
(202) 512—1800.

Executive Order 12372

This proposed rule is excluded from
the scope of Executive Order 12372,
Intergovernmental Consultation, which
may require consultation with State and
local officials. See the final rule related

notice entitled ‘““Department Programs
and Activities Excluded from Executive
Order 12372,” (50 FR 47034).

Unfunded Mandates

This proposed rule contains no
Federal mandates (under the regulatory
provision of Title II of the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4, 109-Stat. 48)) for State, local,
and tribal governments or the private
sector. Thus, this proposed rule is not
subject to the requirements of sections
202 and 205 of the Unfunded Mandates
Reform Act of 1995.

National Environmental Policy Act
Certification

RUS has determined that this
proposed rule will not significantly
affect the quality of the human
environment as defined by the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.). Therefore, this
action does not require an
environmental impact statement or
assessment.

Background

The Rural Electrification Act of 1936
(the “RE Act”) (7 U.S.C. 901 et. seq.)
authorizes the Secretary of Agriculture
(the “Secretary’’) to guarantee and make
loans to persons, corporations, states,
territories, municipalities, and
cooperative, non-profit, or limited-
dividend associations for the purpose of
furnishing or improving electric and
telephone service in rural areas.
Responsibility for administering
electrification and telecommunications
loan and guarantee programs along with
other functions the Secretary deemed
appropriate have been assigned to the
Rural Utilities Service (RUS) under the
Department of Agriculture
Reorganization Act of 1994 (7 U.S.C.
6941 et seq.). The Administrator of RUS
has been delegated responsibility for
administrating the programs and
activities of RUS, see 7 CFR 1700.25.

Section 6101 of the Farm Security and
Rural Investment Act of 2002 (Pub. L.
107-171, 116 Stat. 413) (“FSRIA”)
amends the RE Act by adding a new
section 313A: Guarantees for Bonds and
Notes Issued for Electrification or
Telephone Purposes (7 U.S.C. 940c-1).
FSRIA became law on May 13, 2001,
and requires the Secretary of
Agriculture to promulgate regulations
for issuing guarantees under section
313A.

Section 313A of the RE Act provides
that under certain specified
circumstances, the Secretary shall
guarantee payments on bonds or notes
issued by cooperative or other lenders
organized on a not-for-profit basis.

Section 313A provides limits to the
amount of a guarantee, the purposes for
the guarantee, and the qualifications of
eligible lenders seeking a guarantee of a
bonds or notes. Section 313A requires
that a guarantee be no greater than the
principal amount of outstanding loans
of the lender for electrification or
telephone purposes that have been
made concurrently with loans approved
for such purposes under the RE Act. The
section also provides for charging an
annual fee of 30 basis points on the
outstanding balance of the guaranteed
bonds or notes to lenders that receive a
guarantee under section 313A. Proceeds
of the fee are required, except in limited
circumstances specified in section
313A, to be deposited into the Rural
Economic Development Subaccount.
From this subaccount, zero interest
loans and grants are made to promote
rural development programs as
described in section 313(b)(2)(B) of the
RE Act (7 U.S.C 940c-1(b)(2)(B)).

The FSRIA limits eligibility under
this program to not-for-profit third party
lenders that make loans for any
electrification or telephone purpose
eligible for assistance under the Rural
Electrification Act of 1936. Currently
there are two lenders that meet this
eligibility criterion; the National Rural
Utilities Cooperative Finance
Corporation (CFC) and CoBank.

RUS is proposing new procedures for
the guarantee program established by
section 313A. In order to produce a
comprehensive regulation that will
carry out the objectives set forth in the
FSRIA, and provide for a program
consistent with established RUS guiding
principles, RUS discussed program
options with other federal agencies, and
examined recently established federal
guarantee programs. Furthermore, RUS
retained the services of an outside
consultant with experience in capital
markets and establishing federal
guarantee programs to assist it in the
development of this program.

Requests for section 313A guarantees
will be considered according to
eligibility requirements and the strength
of the lender seeking such a guarantee.
A guaranteed lender must demonstrate
by sufficient evidence in its application
and periodically while any guarantee is
in effect, that the guaranteed lender will
at all times be able to make timely
payments on the bonds or notes being
guaranteed.

Program Summary

The rule establishes general standards
for issuing a guarantee consistent with
statutory requirements. The general
standards provide limitations on the
bonds and the use of the proceeds.
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Eligibility criteria are established
according to statute and RUS program
requirements. To be eligible to
participate in the program, a guaranteed
lender must be a bank or other lending
institution organized as a private, not-
for-profit cooperative association or
otherwise on a non-profit basis and be
able to demonstrate to the Secretary that
it possesses the appropriate expertise,
experience and qualifications to make
loans for electrification or telephone
purposes. To be eligible to receive a
guarantee, a guaranteed lender must
furnish the Secretary with a certified list
of the principal balances of concurrent
loans then outstanding evidencing that
such aggregate balance is at least equal
to the sum of the proposed principal
amount of guaranteed bonds to be
issued, and any previously issued
guaranteed bonds outstanding. Also, the
guaranteed bonds to be issued by the
guaranteed lender must receive an
underlying investment grade rating from
a Rating Agency, without regard to the
guarantee and the final maturity of the
guaranteed bonds may not exceed 15
years.

The rules establish an application
process where the applicant is required
to submit eligibility data and
certifications for on-going review. The
application information includes
background information, a term sheet
summarizing the proposed terms and
conditions of the guarantee agreement, a
statement as to how the proceeds are to
be used and the financial benefit it
anticipates deriving from participating
in the program, a pro-forma cash flow
projection or business plan for the next
five years, consolidated financial
statements of the guaranteed lender for
the previous three years, evidence of
having been assigned an investment
grade rating on the debt obligations for
which it is seeking the guarantee,
without regard to the guarantee; and
other application documents deemed
necessary by the Secretary for the
evaluation of applicants.

Each application will be reviewed by
the Secretary to determine whether it
meets the eligibility requirements. The
application is then evaluated based
upon the extent to which the proposed
provisions indicate the applicant will be
able to repay the guaranteed bonds, the
adequacy of the proposed provisions to
protect the Federal government, the
applicant’s demonstrated performance
of financially sound business practices;
the extent to which providing the
guarantee to the applicant will help
reduce the cost and/or increase the
supply of credit to rural America, and
the amount of fee income available to be

deposited into the Rural Economic
Development Subaccount.

After the guarantee is approved, other
conditions must be met prior to
receiving final endorsement by the
Secretary. Bond documents must be
executed by the applicant and the
applicant must certify to the Secretary
that the guaranteed bonds proceeds will
be applied to fund eligible new loans
under the RE Act, to refinance
concurrent loans, or to refinance
existing debt instruments of the
guaranteed lender used to fund eligible
loans. The applicant must also provide
a final certified list of concurrent loans
and their outstanding balances as of the
date the guarantee is issued. Counsel to
the applicant must furnish an opinion
as to the applicant being legally
authorized to issue the guaranteed
bonds and enter into the bond
documents. No material adverse change
can occur between the date of the
application and date of execution of the
guarantee. The Chairman of the Board
and the Chief Executive Officer of the
applicant (or other senior management
acceptable to the Secretary) must certify
acknowledging the applicant’s
commitment to submit to the Secretary
an annual credit assessment of the
applicant by a Rating Agency and
acknowledging the guaranteed lender’s
commitment to deliver annual
consolidated financial statements
audited by an independent certified
public accountant for each year during
which the guaranteed bonds are
outstanding. It should be emphasized
that the Secretary will not issue the
guarantee if, in the sole judgment of the
Secretary, there has occurred a material
adverse change in the condition
(financial or otherwise) or prospects of
the guaranteed lender or its subsidiaries.

The rule establishes an annual fee for
the guarantee equal to 30 basis points
(0.3 percent) of the amount of the
unpaid principal of the guaranteed
bond. The fee is deposited into the
Rural Economic Development
Subaccount maintained under section
313(b)(2)(A) of the RE Act. The
Secretary also has the authority to
structure the schedule for payment of
the annual fee, with the consent of the
lender, so that sufficient funds are
available to pay the subsidy costs for the
guarantee.

As long as any guaranteed bonds
remain outstanding, the guaranteed
lender agrees to provide the Secretary
on an annual basis consolidated
financial statements and accompanying
footnotes, audited by independent
certified public accountants, pro forma
projections of the guaranteed lender’s
balance sheet, income statement, and

statement of cash flows over the ensuing
five years, a credit assessment issued by
a Rating Agency, a review and
certification of the security of the
government guarantee that is audited by
an independent certified public
accounting firm or federal banking
regulator, a review and certification of
the lender’s capital adequacy utilizing
the capital adequacy standards of
FIRREA by a reputable, independent
certified public accounting firm or
federal banking regulator, and other
such information requested by the
Secretary. Additionally the bond
documents will specify such bond
monitoring and financial reporting
requirements as deemed appropriate by
the Secretary.

Economic Impact

The Guarantees for Bonds and Notes
Issued for Electrification and Telephone
Purposes Program (the ‘“Program”)
facilitates the continued improvement
of electric and telephone service in rural
America, by providing Federal loan
guarantees on debt issued by non-profit,
cooperative and other rural lending
institutions (the “Lenders”’). However,
by providing bond guarantees under the
Program, financial default risk is
transferred to the Federal government.
Under the most likely scenario, the fees
collected from the Lenders would offset
all of the expected credit subsidy costs
of the Program. As a result, the expected
cost to taxpayers would be zero.
However, there is a possibility that the
Lender could default, which, depending
on the timing of the default, could
expose the government to a maximum
liability of approximately $3 billion.
Based on historical experience for
unsecured corporate bonds of this
quality, the government could be
expected to recover at least one-half of
the defaulted amounts, making it more
likely that the government’s maximum
exposure is approximately $1.5 billion.
The exposure may be even less
depending upon the annual
appropriation by Congress to fund
guarantees through this program.

Without this new program lenders
would continue to obtain debt financing
at prices that reflect the financial risk of
uninsured bonds. The higher rates
associated with this financing as
compared to Federally guaranteed debt
would be passed on to the cooperatives
and other borrowers and eventually to
the consumers in rural America in the
form of higher electric or telephone
rates. Under the proposed Rule lenders
could refinance outstanding debt at a
lower rate and pass the savings in one
form or another on to its borrowers
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consistent with 1720.4(a)(4) and the
statute.

Lenders could alternatively elect to
directly pass through to the cooperative
borrowers the lower interest rates it
obtains under the Program by reducing
the rate on a like amount of eligible
loans consistent with 1720.4(a)(4) and
the statute. Eligible loans consist of
either new or existing loans made for
electrification or telephone projects that
are eligible for assistance under the RE
Act and are made concurrently with
RUS-funded loans. The Secretary has
the authority to require that borrowers
seek concurrent loans for up to 30
percent of their request as provided in
Section 307 of the RE Act. Using current
interest rates as a guideline, lenders
with a mid investment grade credit
rating are able to issue long-term debt at
approximately 2 percent over the
comparable term U.S. Treasury bond
yield. Similar-term debt guaranteed by
the U.S. government is estimated to
trade at a yield spread of approximately
0.5 percent over Treasuries. Thus, there
is a potential interest rate savings of
approximately 1.5 percent for lenders
under this guarantee program. However,
the 30 basis point average annual fee
associated with the guarantees reduces
the potential savings. Subtracting out
the fee, average interest rate savings of
approximately 1.2 percent could still be
realized by qualified lenders under the
guarantee program.

The Federal government would
deposit the annual guarantee fees it
charges the Lender, less any portion
necessary to pay the subsidy cost, into
an account for grants and zero interest
rate rural economic development loans
under the Rural Economic Development
Loan and Grant Program (“REDLG”).
Assuming $3 billion of loan guarantees
were made under this program,
approximately $90 million dollars of
investment capital could be infused into
the REDLGP over the next 15 years.!
Past performance indicates that this
amount could be leveraged to
approximately $265.5 million in total
investment in rural America through
further investment by private lenders
and investors.2 Using USDA’s Economic
Research Service multiplier for rural
employment, an investment of this size

1 Assumes 20 basis points (.20 percent) of the 30
basis point (.30 percent) guarantee fee is deposited
in the REDLG account annually. .20 percent x $3
billion = $6 million x 15 years = $90 million.

2Estimated using historical investment leveraged
from the flow of funds into the REDLG account
where every $1 in investment into the REDLG
account leveraged $2.95 in further investment in
rural America. Data provided by RBS.

could be expected to generate over 6,000
jobs in rural America.3

The RUS program has been very
successful over the years in effectively
managing the government’s risk. This
has been accomplished by ensuring that
borrowers meet strict financial and
engineering requirements. Since the late
1930’s the REA and now RUS has
administered the Electric and
Telecommunications programs which
currently hold a cumulative outstanding
balance of over $45 billion. During that
time the Electric and
Telecommunications programs have
experienced only ten defaults that
required a write-off of debt in the
amount of $4.9 billion.

Federal government guarantee
programs by their nature expose the
taxpayer to financial risk. For the
Program, the risks are estimated to be
minimal because of the non-competitive
nature of many of the businesses for
which loans could be made (e.g.,
electric distribution cooperatives) and
the requirement for guarantee recipients
to pay an annual fee that offsets
expected losses. Steps that will be taken
to further reduce risk include
stipulating minimum credit ratings
without guarantees, establishing sound
underwriting criteria, and requiring the
participant to demonstrate industry
expertise.

FIRREA Requirements

For this program the Federal
Government proposes using capital
adequacy standards of the banking
industry as defined by the Federal
Institutions Reform, Recovery and
Enforcement Act (FIRREA). FIRREA
provides regulatory oversight of all
Savings and Loan institutions under the
Office of Thrift Supervision. FIRREA
contains a number of provisions relating
to capital standards and consequences
for failure to meet those standards.

The Capital Adequacy standards in
FIRREA will be utilized by the Program.
The investment grade rating required by
the Program statute indicates that
applicants must satisfy capital adequacy
requirements necessary to meet their
payment obligations. As part of the
financial covenants in the final
guarantee agreement between RUS and
the participant, language will be
included that is designed to address the
capital adequacy standards of FIRREA.
These may include financial indicators
such as loan loss reserves, debt-to-
equity ratios, and times-interest-earned
ratios.

3 Estimated using the USDA’s Economic Research
Service multiplier for rural employment, which
estimates that for every $1 million in investment,
23 jobs are created nationwide.

FIRREA contains specific language
that addresses non-compliance with
capital adequacy requirements to limit
the institution’s ability to grow, restrict
its growth to correspond with capital, or
submit plans to reach compliance. As
part of the financial covenants in the
Program legal documents, language will
be included to address non-compliance
with capital adequacy standards or
credit rating downgrades to include
specific remedies—such as requiring the
obligor to post additional collateral until
the capital adequacy standards are met
or increases in the interest rates on the
guaranteed bonds or notes.

Issues for Public Comment

In this proposed rulemaking RUS is
soliciting information from the public
on all aspects including terms,
limitations and conditions of this
program with the goal of attaining the
greatest possible public benefits without
assuming undue risks for the U.S.
Treasury and taxpayers. Furthermore,
RUS asks that commenters give
consideration to the following
questions.

1. A description of the impacts on
rural America is presented in the
preamble. Is this description complete
or are there other concerns with regard
to the potential benefits for, or costs to,
rural communities, lenders making use
of the program, or taxpayers?

2. The proposed rule requires
collateral for securitization of a bond
under this program as well as the
establishment of a bankruptcy remote
trust fund capitalized at 5% of the
guaranteed amount outstanding. This
trust fund would be viewed as a risk-
sharing mechanism in light of the
government’s potential 100% guarantee
of an applicant’s obligations. The trust
fund would establish additional
collateral for reimbursement of any
advances the government makes on its
guarantee. Please comment on this risk-
sharing methodology and other methods
to protect the guarantor’s interests
through collateralization.

3. The capital adequacy standards of
FIRREA will be utilized by this
program. Please comment on the use of
FIRREA standards as a model and the
use of FIRREA-like restrictions in the
event of noncompliance. Please also
comment on whether the use of
financial triggers is an effective
mechanism for protecting the
guarantor’s interests.

4. The proposed rule does not impose
a limitation on the proceeds of the bond
or note guaranteed. One consideration
for this program is to limit the amount
of refinancing to 25% of the amount
guaranteed. It is believed that such a
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limitation would increase new loans for
rural areas. Please discuss the benefit
and/or detriment to using this type of
limitation.

5. The regulation contemplates
monitoring compliance with terms of
the guarantee through qualified third
parties acting as agents for the guarantor
but hired by the lender obtaining the
guarantee. Does this mechanism provide
adequate protection of the guarantor’s
interest? Are other mechanisms
available that present fewer potential
conflicts of interest while relying
primarily on qualified private sector
monitors?

6. Does the program envisioned by the
rule adequately minimize the financial
risk to taxpayers? If not, what changes
should be made to best reduce the risk
while still providing the kind of
guarantee program envisioned by
Congress?

7. Issuance of a guarantee may
provide an incentive for recipients to
reduce the quality of their lending/
management policies and practices.
Does the rule adequately ensure that the
recipient’s management and lending
practices are sound, effective, and
minimize default risk?

8. Is the accompanying economic
analysis for this rule objective and does
it provide a reasonably complete
assessment of each significant cost and
benefit of the rule?

List of Subjects in 7 CFR Part 1720

Electric power, Electric utilities, Loan
program—energy, reporting and
recordkeeping requirements, Rural
areas.

For reasons set out in the preamble,
RUS proposes to amend chapter XVII of
title 7 of the Code of Federal
Regulations by adding a new part 1720
to read as follows:

PART 1720—GUARANTEES FOR
BONDS AND NOTES ISSUED FOR
ELECTRIFICATION OR TELEPHONE
PURPOSES

Sec.
1720.1
1720.2
1720.3
1720.4
1720.5
1720.6
1720.7
1720.8
1720.9
1720.10
1720.11
1720.12

Purpose.
Background.
Definitions.
General standards.
Eligibility criteria.
Application process.
Application evaluation.
Issuance of the guarantee.
Guarantee Agreement.
Fees.
Servicing.
Reporting requirement.
1720.13 Limitations on Guarantees.
1720.14 Nature of guarantee; acceleration of
guaranteed bonds.
1720.15 Equal opportunity requirements.

Authority: 7 U.S.C. 901 et seq; 7 U.S.C.
940c.

§1720.1 Purpose.

This part prescribes regulations
implementing a guarantee program for
bonds and notes issued for
electrification or telephone purposes
authorized by section 313A of the Rural
Electrification Act of 1936 (7 U.S.C.
940c-1).

§1720.2 Background.

The Rural Electrification Act of 1936
(the “RE Act”) (7 U.S.C. 901 et. seq.)
authorizes the Secretary to guarantee
and make loans to persons,
corporations, states, territories,
municipalities, and cooperative, non-
profit, or limited-dividend associations
for the purpose of furnishing or
improving electric and telephone
service in rural areas. Responsibility for
administering electrification and
telecommunications loan and guarantee
programs along with other functions the
Secretary deemed appropriate have been
assigned to RUS under the Department
of Agriculture Reorganization Act of
1994 (7 U.S.C. 6941 et seq.). The
Administrator of RUS has been
delegated responsibility for
administering the programs and
activities of RUS, see 7 CFR §1700.25.
Section 6101 of the Farm Security and
Rural Investment Act of 2002 (Pub.L.
107-171) (FSRIA) amended the RE Act
to include a new program under section
313A entitled Guarantees for Bonds and
Notes Issued for Electrification or
Telephone Purposes. This measure
became law on May 13, 2002, and
directs the Secretary of Agriculture to
promulgate regulations that carry out
the Program.

§1720.3 Definitions.

For the purpose of this part:

Administrator means the
Administrator of RUS.

Applicant means a bank or other
lending institution organized as a
private, not-for-profit cooperative
association, or otherwise on a non-profit
basis, that is applying for RUS to
guarantee a bond or note under this
part.

Bond Documents means the trust
indenture, bond resolution, guarantee,
guarantee agreement and all other
instruments and documentation
pertaining to the issuance of the
guaranteed bonds.

Borrower means any organization that
has an outstanding loan made or
guaranteed by RUS for rural
electrification or rural telephony under
the RE Act, or that is seeking such
financing.

Concurrent Loan means a loan that a
guaranteed lender extends to a borrower
for up to 30 percent of the cost of an
eligible electrification or telephone
purpose under the RE Act, concurrently
with an insured loan made by the
Secretary pursuant to section 307 of the
RE Act.

Federal Financing Bank means a
government corporation and
instrumentality of the United States of
America under the general supervision
of the Secretary of the Treasury.

Guarantee means the written
agreement between the Secretary and a
guaranteed bondholder, pursuant to
which the Secretary guarantees full
repayment of the principal, interest, and
call premium, if any, on the guaranteed
lender’s guaranteed bond.

Guarantee Agreement means the
written agreement between the
Secretary and the guaranteed lender
which sets forth the terms and
conditions of the guarantee.

Guaranteed Bond means any bond,
note, debenture, or other debt obligation
issued by a guaranteed lender on a fixed
or variable rate basis, and approved by
the Secretary for a guarantee under this
part.

Guaranteed Bondholder means any
investor in a guaranteed bond.

Guaranteed Lender means an
applicant that has been approved for a
guarantee under this part.

Investment Grade Rating means a
bond rating of “BBB — " or higher or
“Baa3” or higher, or its equivalent,
assigned by a rating agency.

Loan means any credit instrument
that the guaranteed lender extends to a
borrower for any electrification or
telephone purpose eligible under the RE
Act, including loans as set forth in
section 4 of the RE Act for electricity
transmission lines and distribution
systems (excluding generating facilities)
and as set forth in section 201 of the RE
Act for telephone lines, facilities and
systems.

Loan documents means the loan
agreement and all other instruments and
documentation between the guaranteed
lender and the borrower evidencing the
making, disbursing, securing, collecting,
or otherwise administering of a loan.

Program means the guarantee program
for bonds and notes issued for
electrification or telephone purposes
authorized by section 313A of the RE
Act as amended.

Rating Agency means a bond rating
agency identified by the Securities and
Exchange Commission as a nationally
recognized statistical rating
organization.
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RE Act means the Rural Electrification
Act of 1936 (7 U.S.C. 901 et seq.) as
amended.

RUS means the Rural Utilities
Service, an agency of the U.S.
Department of Agriculture.

Secretary means the Secretary of
Agriculture acting through the
Administrator of RUS.

Subsidy Amount means the amount of
budget authority sufficient to cover the
estimated long-term cost to the Federal
government of a guarantee, calculated
on a net present value basis, excluding
administrative costs and any incidental
effects on government receipts or
outlays, in accordance with the
provisions of the Federal Credit Reform
Act of 1990 (2 U.S.C. 661 et seq.)

§1720.4 General standards.

(a) In accordance with section 313A of
the RE Act, a guarantee will be issued
by the Secretary only if the Secretary
determines, in accordance with the
requirements set forth in this part, that:

(1) The proceeds of the guaranteed
bonds will be used by the guaranteed
lender to make loans to borrowers for
electrification or telephone purposes
eligible for assistance under this
chapter, or to refinance bonds or notes
previously issued by the guaranteed
lender for such purposes;

(2) At the time the guarantee is
executed, the total principal amount of
guaranteed bonds outstanding would
not exceed the principal amount of
outstanding concurrent loans previously
made by the guaranteed lender;

(3) The proceeds of the guaranteed
bonds will not be used directly or
indirectly to fund projects for the
generation of electricity; and

(4) The guaranteed lender will not use
any amounts obtained from the
reduction in funding costs provided by
the program to reduce the interest rates
borrowers are paying on new or
outstanding loans, other than new
concurrent loans as provided in 7 CFR
part 1710, of this chapter.

(b) The Secretary shall guarantee
payments on guaranteed bonds in such
form and on such terms and conditions
and subject to such covenants,
representations, warranties and
requirements (including requirements
for audits) as determined appropriate for
satisfying the requirements of this part.
The Secretary shall require the
guaranteed lender to enter into a
guaranty agreement to evidence its
acceptance of the foregoing. Any
guarantee issued under this part shall be
made in a separate and distinct offering.

§1720.5 Eligibility criteria.

(a) To be eligible to participate in the
program, a guaranteed lender must be:

(1) a bank or other lending institution
organized as a private, not-for-profit
cooperative association, or otherwise on
a non-profit basis; and

(2) able to demonstrate to the
Secretary that it possesses the
appropriate expertise, experience, and
qualifications to make loans for
electrification or telephone purposes.

(b) To be eligible to receive a
guarantee, a guaranteed lender’s bond
must meet the following criteria:

(1) The guaranteed lender must
furnish the Secretary with a certified list
of the principal balances of concurrent
loans then outstanding evidencing that
such aggregate balance is at least equal
to the sum of the proposed principal
amount of guaranteed bonds to be
issued, and any previously issued
guaranteed bonds outstanding;

(2) The guaranteed bonds to be issued
by the guaranteed lender must receive
an underlying investment grade rating
from a Rating Agency, without regard to
the guarantee;

(3) The final maturity of the
guaranteed bonds may not exceed 15
years, and

(4) The guaranteed bonds must be
issued to the Federal Financing Bank on
terms and conditions consistent with
Federal Financing Bank lending policy
and satisfactory to the Secretary.

(c) During the term of the guarantee,
the guaranteed lender must maintain the
following:

(1) Establish a bankruptcy remote
trust fund capitalized at 5% of the
guaranteed amount outstanding; and

(2) As long as the guarantee is in
effect, the lender shall not issue cash
patronage refunds in excess of five
percent of the total patronage refund
eligible. Additionally, stock issued as
part the patronage refund shall not be
redeemable in cash during the term of
any part of the guarantee. The lender
shall not issue any dividends on any
class of stock during the term of any
part of the guarantee.

(d) A lending institution’s status as an
eligible applicant does not assure that
the Secretary will issue the guarantee
sought in the amount or under the terms
requested, or otherwise preclude the
Secretary from declining to issue a
guarantee.

§1720.6 Application process.

(a) Applications shall contain the
following:

(1) Background and contact
information on the applicant;

(2) A term sheet summarizing the
proposed terms and conditions of, and

the security pledged to assure the
applicant’s performance under, the
guarantee agreement;

(3) A statement by the applicant as to
how it proposes to use the proceeds of
the guaranteed bonds, and the financial
benefit it anticipates deriving from
participating in the program;

(4) A pro-forma cash flow projection
or business plan for the next five years,
demonstrating that there is reasonable
assurance that the applicant will be able
to repay the guaranteed bonds in
accordance with their terms;

(5) A description of the specific and
identifiable loans comprising the
collateral or other pledge securing the
guaranteed bonds;

(6) Consolidated financial statements
of the guaranteed lender for the
previous three years that have been
audited by an independent certified
public accountant, including any
associated notes, as well as any interim
financial statements and associated
notes for the current fiscal year;

(7) Evidence of having been assigned
an investment grade rating on the debt
obligations for which it is seeking the
guarantee, without regard to the
guarantee;

(8) A review and certification of the
lender’s capital adequacy utilizing the
capital adequacy standards of FIRREA
by a reputable, independent certified
public accounting firm or federal
banking regulator, and

(9) Such other application documents
and submissions deemed necessary by
the Secretary for the evaluation of
applicants.

(b) The application process occurs as
follows:

(1) The applicant submits an
application to the Secretary;

(2) The application is screened by
RUS pursuant to 7 CFR 1720.7(a) of this
part, to ascertain its threshold eligibility
for the program;

(3) RUS evaluates the application
pursuant to the selection criteria set
forth in 7 CFR 1720.7(b) of this part;

(4) If RUS provisionally approves the
application, the applicant and RUS
negotiate terms and conditions of the
bond documents, and

(5) The applicant offers its guaranteed
bonds to the Federal Financing Bank,
and the Secretary upon approval of the
pricing, redemption provisions and
other terms of the offering, executes the
guarantee.

(c) If requested by the applicant at the
time it files its application, the General
Counsel of the Department of
Agriculture shall provide the Secretary
with an opinion regarding the validity
and authority of a guarantee issued to
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the lender under section 313A of the RE
Act.

§1720.7 Application evaluation.

(a) Eligibility screening. Each
application will be reviewed by the
Secretary to determine whether it is
eligible under 7 CFR 1720.5 of this part,
the information required under 7 CFR
1720.6 of this part, is complete, and the
proposed guaranteed bond complies
with applicable statutes and regulations.
The Secretary can at any time reject an
application that fails to meet these
requirements.

(b) Evaluation. Pursuant to paragraph
(a) of this section, applications will be
subject to a substantive review, on a
competitive basis, by the Secretary
based upon the following evaluation
factors, listed in order of importance:

(1) The extent to which the proposed
provisions indicate the applicant will be
able to repay the guaranteed bonds;

(2) The adequacy of the proposed
provisions to protect the Federal
government, based upon items
including, but not limited to the nature
of the pledged security, the priority of
the lien position, if any, pledged by the
applicant, and the provision for an
orderly retirement of principal such as
an amortizing bond structure or an
internal sinking fund;

(3) The applicant’s demonstrated
performance of financially sound
business practices;

(4) The extent to which providing the
guarantee to the applicant will help
reduce the cost and/or increase the
supply of credit to rural America, or
generate other economic benefits; and

(5) The amount of fee income
available to be deposited into the Rural
Economic Development Subaccount,
maintained under section 313(b)(2)(A)
of the RE Act (7 U.S.C. 940c—-1(b)(2)(B)),
after payment of the subsidy amount.

(c) Independent Assessment. Before a
guarantee decision is made by the
Secretary, the Federal Financing Bank
shall review the adequacy of the
structure of the note or bond offering
and the determination by the Rating
Agency, required under 1720.5(b)(2) as
to whether the bond or note to be issued
would be below investment grade
without the guarantee. The Federal
Financing Bank will seek Office of
Management and Budget’s review of its
findings prior to submittal of its report
to the Secretary.

(d) Decisions by the Secretary. The
Secretary shall approve or deny
applications in a timely manner as such
applications are received. The Secretary
may limit the number of guarantees
made to a maximum of five per year, to
ensure a sufficient examination is

conducted of applicant requests. RUS
shall notify the applicant in writing of
the Secretary’s approval or denial of an
application. Approvals for guarantees
shall be conditioned upon compliance
with 7 CFR 1720.6 of this part.

§1720.8 Issuance of the guarantee.

(a) The following requirements must
be met by the applicant prior to the
endorsement of a guarantee by the
Secretary.

(1) A guarantee agreement suitable in
form and substance to the Secretary
must be delivered.

(2) Bond documents must be executed
by the applicant setting forth the legal
provisions relating to the guaranteed
bonds, including but not limited to
payment dates, interest rates,
redemption features, pledged security,
additional borrowing terms including an
explicit agreement to make payments
even if loans made using the proceeds
of such bond or note is not repaid to the
lender, other financial covenants, and
events of default and remedies;

(3) Prior to the issuance of the
guarantee, the applicant must certify to
the Secretary that the proceeds from the
guaranteed bonds will be applied to
fund eligible new loans under the RE
Act, to refinance concurrent loans, or to
refinance existing debt instruments of
the guaranteed lender used to fund
eligible loans;

(4) The applicant provides a certified
list of concurrent loans and their
outstanding balances as of the date the
guarantee is to be issued;

(5) Counsel to the applicant must
furnish an opinion satisfactory to the
Secretary as to the applicant being
legally authorized to issue the
guaranteed bonds and enter into the
bond documents;

(6) No material adverse change occurs
between the date of the application and
date of execution of the guarantee;

(7) The applicant shall provide
evidence of an investment grade rating
from a Rating Agency for the proposed
guaranteed bond without regard to the
guarantee; and

(8) Certification by the Chairman of
the Board and the Chief Executive
Officer of the applicant (or other senior
management acceptable to the
Secretary), acknowledging the
applicant’s commitment to submit to the
Secretary, an annual credit assessment
of the applicant by a Rating Agency, an
annual review and certification of the
security of the government guarantee
that is audited by an independent
certified public accounting firm or
federal banking regulator, an annual
review and certification of the lender’s
capital adequacy utilizing the capital

adequacy standards of FIRREA by a
reputable, independent certified public
accounting firm or federal banking
regulator, the lender’s commitment to
deliver annual consolidated financial
statements audited by an independent
certified public accountant each year,
during which the guaranteed bonds are
outstanding, and other such information
requested by the Secretary

(b) The Secretary shall not issue a
guarantee if the applicant is unwilling
or unable to satisfy all requirements.

§1720.9 Guarantee agreement.

(a) The guaranteed lender will be
required to sign a guarantee agreement
with the Secretary setting forth the
terms and conditions upon which the
Secretary guarantees the payment of the
guaranteed bonds.

(b) The guaranteed bonds shall refer
to the guarantee agreement as
controlling the terms of the guarantee.

(c) The guarantee agreement shall
address the following matters:

(1) Definitions and principles of
construction;

(2) The form of guarantee;

(3) Coverage of the guarantee;

(4) Timely demand for payment on
the guarantee;

(5) Any prohibited amendments of
bond documents or limitations on
transfer of the guarantee;

(6) Limitations on acceleration of
guaranteed bonds;

(7) Calculation and manner of paying
the guarantee fee;

(8) Consequences of revocation of
payment on the guaranteed bonds;

(9) Representations and warranties of
the guaranteed lender;

(10) Representations and warranties
for the holder of the guaranteed bonds;

(11) Claim procedures;

(12) What constitutes a failure by the
guaranteed lender to pay;

(13) Demand on RUS;

(14) Assignment to RUS;

(15) Conditions of guarantee which
may include requiring the guaranteed
lender to adopt measures to ensure
adequate capital levels are retained to
absorb losses relative to risk in the
guaranteed lender’s portfolio and
requirements on the guaranteed lender
to hold additional capital against the
risk of default;

(16) Payment by RUS;

(17) RUS payment does not discharge
guaranteed lender;

(18) Undertakings for the benefit of
the holders of guaranteed bonds,
including: Notices, registration,
prohibited amendments, prohibited
transfers, indemnification, multiple
bond issues;

(19) Governing law;
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(20) Notices;

(21) Benefit of agreement;

(22) Entirety of agreement;

(23) Amendments and waivers;

(24) Counterparts;

(25) Severability; and

(26) Such other matters as the
Secretary believes to be necessary or
appropriate.

§1720.10 Fees.

(a) Guarantee fee. An annual fee equal
to 30 basis points (0.3 percent) of the
amount of the unpaid principal of the
guaranteed bond will be deposited into
the Rural Economic Development
Subaccount maintained under section

313(b)(2)(A) of the RE Act.

(b) Subject to part (c) of this section,
up to one-third of the 30 basis point
guarantee fee may be used to fund the
subsidy amount of providing
guarantees, to the extent not otherwise
funded through appropriation actions

by Congress.
(c) Notwithstanding subsections (c)

and (e)(2) of section 313A of the RE Act,
the Secretary shall, with the consent of
the lender, structure the schedule for
payment of the annual fee, not to exceed
an average of 30 basis points per year for
the term of the loan, to ensure that
sufficient funds are available to pay the
subsidy costs for note guarantees.

§1720.11 Servicing.

The Secretary, or other agent of the
Secretary on his or her behalf, shall
have the right to service the guaranteed
bond, and periodically inspect the
books and accounts of the guaranteed
lender to ascertain compliance with the
provisions of the RE Act and the bond
documents.

§1720.12 Reporting requirements.

(a) As long as any guaranteed bonds
remain outstanding, the guaranteed
lender shall provide the Secretary with
the following items each year within 90
days of the guaranteed lender’s fiscal
year end:

(1) Consolidated financial statements
and accompanying footnotes, audited by
independent certified public

accountants;

(2) A review and certification of the
security of the government guarantee,
audited by reputable, independent
certified public accountants or a federal
banking regulator, who in the judgment
of the Secretary, has the requisite skills,
knowledge, reputation, and experience

to rolg)erlty conduct such a review;
(11)3) ro forma projection of the

guaranteed lender’s balance sheet,
income statement, and statement of cash

flows over the ensuing five years;

(4) Credit assessment issued by a
Rating Agency;

(5) A review and certification of the
lender’s capital adequacy utilizing the

capital adequacy standards of FIRREA
by a reputable, independent certified
public accounting firm or federal
banking regulator, and

(5) Other such information requested
by the Secretary.

(b) The bond documents shall specify
such bond monitoring and financial
reporting requirements as deemed
appropriate by the Secretary.

§1720.13 Limitations on guarantees.

In a given year the maximum amount
of guaranteed bonds that the Secretary
may approve will be subject to budget
authority, together with receipts
authority from projected fee collections
from guaranteed lenders, the principle
amount of outstanding concurrent loans
made by the guaranteed lender, and
Congressionally-mandated ceilings on
the total amount of credit. The Secretary
may also impose other limitations as
appropriate to administer this guarantee
program.

§1720.14 Nature of guarantee;
acceleration of guaranteed bonds.

(a) Any guarantee executed by the
Secretary under this part shall be an
obligation supported by the full faith
and credit of the United States and
incontestable except for fraud or
misrepresentation of which the
guaranteed bondholder had actual
knowledge at the time it purchased the
guaranteed bonds.

(b) Amounts due under the guarantee
shall be paid within 30 days of demand
by a bondholder, certifying the amount
of payment then due and payable.

(Ié] The guarantee shall be assignable
and transferable to any purchaser of
guaranteed bonds as provided in the
bond documents.

(d) The following actions shall
constitute events of default under the
terms of the guarantee agreements:

(1) The guaranteed lender failed to
make a payment of principal or interest
when due on the guaranteed bonds;

(2) The guaranteed bonds were issued
in violation of the terms and conditions
of the bond documents;

(3) The guarantee fee required by 7
CFR 1720.9 of this part has not been
paid;

(4) The guaranteed lender made a
misrepresentation to the Secretary in
any material respect in connection with
the application, the guaranteed bonds,
or the reporting requirements listed in 7
CFR 1720.11 of this part; or

(5) The guaranteed lender failed to
comply with any material covenant or
provision contained in the bond
documents.

(e) In the event the guaranteed lender
fails to cure such defaults within the
notice terms and the timeframe set forth
in the bond documents, the Secretary

may demand that the guaranteed lender
redeem the guaranteed bonds. Such
redemption amount will be in an
amount equal to the outstanding
principal balance, accrued interest to
the date of redemption, and prepayment
premium, if any. To the extent the
Secretary makes any payments under
the guarantee, the Secretary shall be
deemed the guaranteed bondholder.

(f) To the extent the Secretary makes
any payments under the guarantee, the
interest rate the government will charge
to the guaranteed lender for the period
of default shall accrue at an annual rate
of the greater of 1.5 times the 91-day
Treasury-Bill rate or 200 basis points
(2.00%) above the rate on the
guaranteed bonds.

(g) Upon guaranteed lender’s event of
default, under the bond documents, the
Secretary shall be entitled to take such
other action as is provided for by law or
under the bond documents.

§1720.15 Equal opportunity requirements.
“Executive Order 12898,
“Environmental Justice.” To comply
with Executive Order 12898, RUS will
conduct a Givil Rights Analysis for each
guarantee prior to approval. Rural
Development Form 2006-28, “Civil
Rights Impact Analysis”, will be used to
document compliance in regards to
environmental justice.
Dated: December 22, 2003.
Ann M. Veneman,
Secretary of Agriculture.
[FR Doc. 03—-31928 Filed 12-29-03; 8:45 am]|
BILLING CODE 3410-15-P

DEPARTMENT OF JUSTICE

Executive Office for Immigration
Review'

8 CFR Parts 1001, 1292
[EOIR No. 138P; AG Order 2700-2003]

RIN 1125-AA39

Executive Office for Immigration
Review Attorney/Representative
Registry

AGENCY: Executive Office for
Immigration Review, Justice.
ACTION: Proposed rule.

SUMMARY: This proposed rule would
amend the regulations pertaining to
appearances by attorneys and
representatives before the Executive
Office for Immigration Review (EOIR).
This proposed rule authorizes the
Director, EOIR, or his designee to
register attorneys and representatives as
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a condition of practicing before
immigration judges and the Board of
Immigration Appeals. The proposed
rule also provides that the Director or
his designee will establish registration
procedures including a requirement for
electronic registration, and may
administratively suspend from practice
before EOIR any practitioner who fails
to provide certain registration
information.

DATES: Written comments must be
submitted on or before March 1, 2004.
ADDRESSES: Please submit written
comments to Charles Adkins-Blanch,
General Counsel, Executive Office for
Immigration Review, 5107 Leesburg
Pike, Suite 2600, Falls Church, Virginia
22041. To ensure proper handling,
please reference RIN No. 1125—-AA39 on
your correspondence. The public may
also submit comments electronically to
EOIR at
regulations.comments@usdoj.gov. When
submitting comments electronically,
you must include RIN No. 1125-AA39
in the subject box.

FOR FURTHER INFORMATION CONTACT:
Charles Adkins-Blanch, General
Counsel, Executive Office for
Immigration Review, 5107 Leesburg
Pike, Suite 2600, Falls Church, Virginia
22041, telephone (703) 305-0470 (not a
toll-free call).

SUPPLEMENTARY INFORMATION: This
proposed rule would authorize the
Director, Executive Office for
Immigration Review (“EOIR”), or his
designee to register all attorneys and
representatives (“practitioners”)
entering appearances before
immigration judges and the Board of
Immigration Appeals (“Board”) as a
condition of practicing before EOIR. The
Director or his designee also would be
authorized under the proposed rule to
establish procedures for registration.
Following an initial registration period,
practitioners would need to include
their registration identification
(“UserID”’) on any new entry of
appearance (i.e., the filing of Forms
EOIR-27 or EOIR-28).

Reasons for Issuing This Proposed Rule

The Department is updating and
integrating its immigration court and
Board databases, and designing an
electronic case access and filing system,
to comply with the Government
Paperwork Elimination Act (“GPEA”),
to achieve the Department’s vision for
improved immigration adjudication
processing, and to meet the public
expectations for electronic government.
44 U.S.C. 3504 note. The GPEA provides
that the Office of Management and
Budget (“OMB”) must ensure that no

later than October 21, 2003, executive
agencies provide for the option of
electronic submission of information,
when practicable, as a substitute for
paper.

The practitioner registration process
contemplated by the Department for
EOIR will initially enable EOIR to
distribute a unique UserID to all
practitioners. The UserIDs will be a core
component in a redesigned case tracking
system, ensuring a single, unique
identification for each practitioner
appearing before immigration judges
and the Board. Application of the
unique UserID will reduce system errors
in scheduling matters and will provide
improved notice to practitioners. In
conjunction with a UserID, passwords
will also be issued to practitioners to
permit them to maintain and update
registration information electronically
(via the Internet) and, in the future, to
access the EOIR electronic filing system
for submission and retrieval of
documents.

Procedures for Registering With EOIR

EOIR will implement an on-line
registration process that will be
mandatory for practitioners. For
practitioners without access to the
Internet, a dedicated Practitioner
Workstation will be made available at
each public EOIR facility, including the
immigration courts and Board clerk’s
office. For the initial registration,
practitioners must complete an
electronic registration that includes the
following information: Full name, date
of birth, last four digits of social security
number, mailing addresses, and e-mail
address. Only one e-mail address will be
permitted; however, multiple mailing
addresses may be used by practitioners
with multiple office locations.
Registrants will also be required to
submit limited background data, such as
bar admissions (for attorneys) and the
recognized organization with which the
individual is associated (for accredited
representatives), in order to demonstrate
that they meet the regulatory
requirements for authorization to
practice before EOIR.

Upon completion of the registration
process, the EOIR registration system
will send a password and a verification
of registration to the practitioner’s e-
mail address. Registrants who have
completed only the initial registration
requirements (full name, date of birth,
last four digits of social security
number, mailing addresses, and e-mail
address) will be prompted electronically
to complete registration. In such cases,
both e-mail and mail notices will be
generated to the addresses entered in
the initial registration, allowing a two-

week deadline for completing the full
registration process.

Required Registrants

All attorneys and representatives, as
defined by 8 CFR 1001.1(f) and (j), will
be required to register with EOIR as a
condition of representing individuals
before the immigration judges and the
Board. Law firms or other similar
entities will not be issued a UserID.
Practitioners working on behalf of a law
firm (including attorneys, law graduates,
and law students) or other entity (such
as accredited representatives employed
by recognized organizations) must
individually register with EOIR.

Registration Deadline

Using a number of media, EOIR will
provide practitioners with advance
notice of the deadline for registering and
obtaining a UserID. During the
transition period to the newly integrated
EOIR case management system,
procedures will be in place to permit
practitioners to associate existing cases
with their new UserID and password.
The Department contemplates that the
full development of the system will take
substantial time, and the system will be
activated initially to permit an “open
season” for registration before making
compliance with registration
requirements mandatory. Therefore,
EOIR will provide a minimum of 60
days advance publicity of the
availability of the system before
adherence to the registration system’s
requirements will become mandatory
for practitioners.

Practitioners Who Do Not Have an E-
Mail Address

An e-mail address will be a required
field in the Registration Form. If an e-
mail address is not entered, a
registration system prompt will request
that practitioners re-enter their e-mail
address. A second system prompt will
ask if the practitioner possesses an e-
mail address. If the practitioner does not
have an e-mail address, a message will
be displayed that the system will send
the notice automatically to the
practitioner’s physical address using the
United States Post Office’s e-mail postal
addressing capabilities. EOIR will
assume the cost of mailing this notice.

Entry of Appearance Requires a UserID

After the effective date of the final
registration regulation, practitioners will
be required to have a UserlID to file an
Entry of Appearance in a case. If a
practitioner appears in person at any
public office of EOIR to file an Entry of
Appearance but does not have a UserID,
the staff will direct the practitioner to a
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Practitioner Workstation in the public
area of the Board’s clerk’s office or the
immigration court on which he or she
may register and receive a UserID.

The practitioner will enter all
information he or she has available and
will be permitted to choose a UserID.
The registration system will accept the
full or initial registration data, and send
the practitioner an e-mail message
containing a password.

If an unregistered practitioner mails
an Entry of Appearance to the Board
clerk’s office or immigration court, with
or without other documents (pleadings,
etc.), the clerk’s office or court staff may
reject the Entry of Appearance and
return it for completion of the
registration process. The clerk’s office
staff will process any accompanying
documents as if they had been filed by
the unregistered practitioner’s client
acting on his or her own behalf.

Failure To Register or Failure To
Complete the Registration Process

Practitioners who fail to register will
not be allowed to represent clients
before the immigration judges or the
Board.

Practitioners who only complete an
initial registration will be notified by e-
mail (or United States mail, if
appropriate) of the two-week deadline
for completing registration. If
registration is not completed by that
deadline, a second notice setting an
additional two-week deadline will be
sent to the same practitioner
address(es), warning of administrative
suspension from practice before EOIR if
registration is not completed timely. A
third notice will inform the practitioner
that his or her right to practice before
immigration judges and the Board has
been suspended administratively until
registration is completed. Copies of this
notice will be sent to all identifiable
clients with matters before EOIR.
Additionally, the practitioner’s UserID
and password that EOIR provided
during initial registration will be
deactivated.

Extraordinary Circumstances

After the effective date of the final
regulation, and under extraordinary and
rare circumstances, an immigration
judge may permit an unregistered
practitioner to appear at a single hearing
by registering before the immigration
judge. For example, an unregistered
practitioner unfamiliar with
immigration practice before immigration
judges and the Board, or an unregistered
practitioner hired immediately before a
hearing commences, may be permitted
to appear before an immigration judge.
However, the immigration judge must

secure the required practitioner’s
registration information on the record
proceedings, in addition to the
practitioner’s Notice of Appearance on
Form EOIR-28. The immigration judge
will also instruct the practitioner to
register on-line immediately after the
hearing. At the time the Form EOIR-28
information that is received during the
hearing is entered into the case
management information system, the
EOIR staff will inquire of the system
whether the practitioner has completed
registration pursuant to the immigration
judge’s instructions. If not, EOIR staff
will enter into the database the
practitioner’s information previously
secured by the immigration judge. The
system will then create a permanent
UserlD for the practitioner, using an
algorithm based on last name and first
name, and assign a password. An e-mail
message will notify the practitioner of
the UserID and password. As previously
noted, a practitioner without an e-mail
address will be notified at the
practitioner’s physical address using the
United States Post Office’s e-mail postal
addressing capabilities. Thereafter, the
practitioner will be able to modify the
password but not the UserID.

Regulatory Flexibility Act

The Attorney General, in accordance
with the Regulatory Flexibility Act, 5
U.S.C. 605(b), has reviewed this
regulation and, by approving it, certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities.

As described more fully below in the
Executive Order 12866 certification, the
Department estimates that
approximately 26,000 attorneys and
representatives will electronically
register. It is not known how many of
these attorneys and representatives are
“small entities” as defined by the
Regulatory Flexibility Act. There is no
fee to register. Consequently, the
Department believes the costs to
practitioners to electronically register
with EOIR will be nominal.

Practitioners will greatly benefit
under this registration process by
paving the way to future access to an
electronic EOIR case access and filing
system. Moreover, the future ability to
electronically file a Notice of
Appearance will reduce the
practitioner’s costs.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not

significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 251 of the Small
Business Regulatory Enforcement
Fairness Act of 1996, 5 U.S.C. 804. This
rule will not result in an annual effect
on the economy of $100 million or
more; a major increase in costs or prices;
or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Executive Order 12866

The proposed rule is considered by
the Department of Justice to be a
“significant regulatory action” under
Executive Order 12866, section 3(f),
Regulatory Planning and Review.
Accordingly, the regulation has been
submitted to the Office of Management
and Budget for review.

The rule establishes procedures for
attorneys and representatives to enroll
formally with EOIR as a condition of
representing aliens before immigration
judges and the Board. Requiring
practitioners to register electronically
with EOIR is a necessary precursor to
implementing an electronic case access
and filing system.

Under the registration process, EOIR
will be able to determine whether a
practitioner is authorized to represent
aliens before immigration judges or the
Board. EOIR will also distribute to each
authorized registrant a unique EOIR
UserID and password that will permit
future access to an electronic filing
system for submission and retrieval of
information and documents pertaining
to administrative immigration
proceedings.

An on-line registration process will be
required for practitioner registration.
For practitioners without access to the
Internet, a dedicated Practitioner
Workstation will be made available at
each public facility of EOIR.

For the initial registration,
practitioners must complete an
electronic registration in which they
must provide the following information:
full name, date of birth, last four digits
of social security number, mailing
addresses, and e-mail address.
Registrants will also be required to
submit limited background data, such as
bar admissions (for attorneys) and the
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recognized organization with which the
individual is associated (for accredited
representatives).

The Department estimates that
approximately 26,000 attorneys and
representatives will electronically
register, a process that will take
approximately 10 minutes for each
registrant. There is no fee to register.
Consequently, the Department believes
the costs to practitioners to
electronically register with EOIR will be
nominal.

Practitioners will greatly benefit
under this registration process by
paving the way to future access to an
electronic EOIR case access and filing
system. The future system will allow
practitioners to electronically submit
and retrieve information pertaining to
administrative immigration
proceedings.

Executive Order 13132

This rule will not have substantial
direct effects on the States, on the
relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, the Department has
determined that this rule does not have
sufficient federalism implications to
warrant the preparation of a federalism
summary impact statement.

Executive Order 12988

This rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform.

Paperwork Reduction Act

The United States Department of
Justice has submitted a request for
approval of a new information
collection instrument to the Office of
Management and Budget for review in
accordance with the Paperwork
Reduction Act of 1995. The proposed
new information collection is published
in this document to obtain comments
from the public and affected agencies.
Comments are encouraged and will be
accepted for sixty days in conjunction
with the proposed rule. This process is
in accordance with 5 CFR. 1320.10.

If you have any comments, especially
on the estimated public burden or

associated response time, or
suggestions, or need a copy of the
proposed new information collection
instrument with instructions or
additional information, please contact
the Department as noted above. Written
comments and suggestions from the
public and affected agencies concerning
the proposed new information
collection instrument are encouraged.

Your comments should address one or
more of the following four points: (1)
Whether the collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of the burden of the
collection of information, including the
validity of the methodology and
assumptions used; (3) how the
Department could enhance the quality,
utility, and clarity of the information to
be collected; and (4) how the
Department could minimize the burden
of the collection of information on those
who are to respond, including through
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology
(e.g., permitting electronic submission
of responses).

The new information collection
instrument sponsored by the
Department will apply to practitioners
and has been designated as ‘‘Practitioner
Registration Before the Executive Office
for Immigration Review.” The new
collection will be administered through
electronic means exclusively (Internet
and/or dedicated terminals at EOIR
locations).

The collected information will be
used to (1) determine whether or not a
responding attorney or representative,
as defined by 8 CFR 1001.1(f) and (j) (as
amended herein), meets the regulatory
criteria to be authorized to represent
aliens before EOIR (Board of
Immigration Appeals or immigration
judges) and (2) distribute a unique EOIR
Userld and password to each registrant
that will permit future access to an
electronic EOIR filing system for
submission and retrieval of information
and documents pertaining to
administrative immigration
proceedings.

The Department estimates an average
response time for the new information
collection instrument at 10 minutes per
response, with a total number of
respondents at 26,000 individuals. The
total public burden associated with the
new collection is 4,333 burden hours.

List of Subjects
8 CFR Part 1001

Administrative practice and
procedure, Aliens, Definitions,
Immigration, Legal Services,
Organization and functions
(Government agencies).

8 CFR Part 1292

Administrative practice and
procedure, Immigration, Lawyers,
Reporting and recordkeeping
requirements.

Accordingly, for the reasons set forth
in the preamble, 8 CFR Parts 1001 and
1003 are proposed to be amended as
follows:

PART 1001—DEFINITIONS

1. The authority citation for part 1001
is revised to read as follows:

Authority: 8 U.S.C. 1101, 1103; 6 U.S.C.
521, 522; 8 CFR part 2.

2.1In §1001.1, revise paragraphs (f)
and (j) to read as follows:

§1001.1 Definitions.

* * * * *

(f) The term attorney means any
person who is a member in good
standing of the bar of the highest court
of any State, possession, territory,
Commonwealth, or the District of
Columbia, and is not under any order of
any court suspending, enjoining,
restraining, disbarring, or otherwise
restricting him in the practice of law,
and who is registered to practice with
the Executive Office for Immigration
Review pursuant to 8 CFR 1292.1.

* * * * *

(j) The term representative means a
person who is entitled to represent
others as provided in 8 CFR 1292.1(a)
(2), (3), (4), (5), (), and 1292.1(b) and
who is registered to practice with the
Executive Office for Immigration
Review pursuant to 8 CFR 1292.1.

* * * * *
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PART 1292—REPRESENTATIVES AND
APPEARANCES

3. The authority citation for part 1292
is revised to read as follows:

Authority: 8 U.S.C. 1103, 1302, 1359; 6
U.S.C. 521, 522.

4. Section 1292.1 is amended by
adding a new paragraph (f) to read as
follows:

§1292.1 Representation of others.

* * * * *

(f) Registration requirement for
attorneys and representatives. The
Director or his designee is authorized to
register, and establish procedures for
registering, attorneys and
representatives, as defined by 8 CFR
1001.1(f) and (j), as a condition of
practice before immigration judges or
the Board of Immigration Appeals. Such
registration procedures will include a
requirement for electronic registration.
The Director or his designee may
administratively suspend from practice
before the immigration judges and the
Board any attorney or representative
who fails to provide the following
required registration information:
practitioner name, address(es), date-of-
birth, last four digits of social security
number, e-mail address (if applicable)
and bar admission information (if
applicable). After such a system has
been established, an immigration judge
may, under extraordinary and rare
circumstances, permit an unregistered
practitioner to appear at one, and only
one, hearing if the immigration judge
first acquires from the attorney or
representative, on the record, the
required registration information. An
unregistered practitioner who is
permitted to appear at a hearing in such
circumstances shall complete the
electronic registration process
immediately after the hearing at which
he or she is permitted to appear.

Dated: December 22, 2003.
John Ashcroft,
Attorney General.
[FR Doc. 03—32019 Filed 12—29-03; 8:45 am)]
BILLING CODE 4410-30-P

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 40

[Docket No. 03-27]

FEDERAL RESERVE SYSTEM

12 CFR Part 216
[Docket No. R-1173]

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 332

RIN 3064-AC77

DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

12 CFR Part 573
[Docket No. 2003-62]
RIN 1550-AB86

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 716
FEDERAL TRADE COMMISSION

16 CFR Part 313
RIN 3084—-AA94 Project No. 034815

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 160
RIN 3038-AC04

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 248

[Release Nos. 34-48966, IA-2206, IC-26316;
File No. S7-30-03]

RIN 3235-AJ06

Interagency Proposal to Consider
Alternative Forms of Privacy Notices
Under the Gramm-Leach-Bliley Act

AGENCIES: Office of the Comptroller of
the Currency, Treasury (OCC); Office of
Thrift Supervision, Treasury (OTS);
Board of Governors of the Federal
Reserve System (Board); Federal Deposit
Insurance Corporation (FDIC); National
Credit Union Administration (NCUA);
Federal Trade Commission (FTC);
Commodity Futures Trading
Commission (CFTC); and Securities and
Exchange Commission (SEC).

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The OCC, OTS, Board, FDIC,
NCUA, FTC, CFTC, and SEC (the
Agencies) are requesting comment on
whether the Agencies should consider
amending the regulations that
implement sections 502 and 503 of the
Gramm-Leach-Bliley Act (GLB Act) to
allow or require financial institutions to
provide alternative types of privacy
notices, such as a short privacy notice,
that would be easier for consumers to
understand.

DATES: Comments must be submitted on
or before March 29, 2004.

ADDRESSES: Because the Agencies will
jointly review all of the comments
submitted, interested parties may send
comments to any of the Agencies and
need not send comments (or copies) to
all of the Agencies. Commenters that
submit trade secrets or confidential
commercial or financial information
may request confidential treatment of
that information in accordance with the
Freedom of Information Act (5 U.S.C.
552) and the Agencies’ respective
regulations regarding availability of
information. Because paper mail in the
Washington area and at the Agencies is
subject to delay, please consider
submitting your comments by e-mail.
Commenters are encouraged to use the
title “Alternative Forms of Privacy
Notices” to facilitate the organization
and distribution of comments among the
Agencies. Interested parties are invited
to submit written comments to:

Office of the Comptroller of the
Currency: Public Information Room,
Office of the Comptroller of the
Currency, 250 E Street, SW., Mail stop
1-5, Washington, DC 20219, Attention:
Docket No. 03—-27, Fax number (202)
874-4448 or Internet address:
regs.comments@occ.treas.gov.
Comments may be inspected and
photocopied at the OCC’s Public
Information Room, 250 E Street, SW.,
Washington, DC. You can make an
appointment to inspect the comments
by calling (202) 874-5043.

Office of Thrift Supervision: Send
comments to Regulation Comments,
Chief Counsel’s Office, Office of Thrift
Supervision, 1700 G Street, NW.,
Washington, DC 20552, Attention: No.
2003-62. Delivery: Hand deliver
comments to the Guard’s Desk, East
Lobby Entrance, 1700 G Street, NW.,
from 9 a.m. to 4 p.m. on business days,
Attention: Regulation Comments, Chief
Counsel’s Office, Attention: No. 2003—
62. Facsimiles: Send facsimile
transmissions to FAX Number (202)
906-6518, Attention: No. 2003-62. E-
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Mail: Send e-mails to
regs.comments@ots.treas.gov, Attention:
No. 2003-62 and include your name
and telephone number. Due to
temporary disruptions in mail service in
the Washington, DC area, commenters
are encouraged to send comments by fax
or e-mail, if possible. Availability of
comments: OTS will post comments and
the related index on the OTS Internet
Site at www.ots.treas.gov. In addition,
you may inspect comments at the Public
Reading Room, 1700 G Street, NW., by
appointment. To make an appointment
for access, call (202) 906-5922, send an
e-mail to public.info@ots.treas.gov, or
send a facsimile transmission to (202)
906—7755. (Please identify the materials
you would like to inspect to assist us in
serving you.) We schedule
appointments on business days between
10 a.m. and 4 p.m. In most cases,
appointments will be available the
business day after the date we receive a
request.

Board of Governors of the Federal
Reserve System: Comments should refer
to Docket No. R-1173 and may be
mailed to Ms. Jennifer J. Johnson,
Secretary, Board of Governors of the
Federal Reserve System, 20th Street and
Constitution Avenue, NW., Washington,
DC 20551. Please consider submitting
your comments by e-mail to
regs.comments@federalreserve.gov, or
faxing them to the Office of the
Secretary at (202) 452—3819 or (202)
452-3102. Members of the public may
inspect comments in Room MP-500
between 9 a.m. and 5 p.m. on weekdays
pursuant to section 261.12, except as
provided in section 261.14, of the
Board’s Rules Regarding Availability of
Information, 12 CFR 261.12 and 261.14.

Federal Deposit Insurance
Corporation: Send written comments to
Robert E. Feldman, Executive Secretary,
Attention: Comments/Executive
Secretary Section, Federal Deposit
Insurance Corporation, 550 17th Street,
NW., Washington, DC 20429. Comments
also may be mailed electronically to
comments@fdic.gov. Comments may be
hand delivered to the guard station at
the rear of the 17th Street building
(located on F Street) on business days
between 7 a.m. and 5 p.m.; Fax Number
(202) 898-3838. Comments may be
inspected and photocopied in the FDIC
Public Information Center, Room 100,
801 17th Street, NW., Washington, DC
20429, between 9 a.m. and 5 p.m. on
business days.

National Credit Union
Administration: Comments should be
directed to Becky Baker, Secretary of the
Board. Mail or hand deliver comments
to: National Credit Union
Administration, 1775 Duke Street,

Alexandria, VA 22314—3428. You are
encouraged to fax comments to (703)
518-6319 or email comments to
regcomments@ncua.gov. Whatever
method you choose, please send
comments by one method only.

Federal Trade Commission:
Comments should refer to “Alternative
Forms of Privacy Notices, Project No.
P034815.” Comments filed in paper
form should be mailed or delivered to:
Federal Trade Commission/Office of the
Secretary, Room 159-H, 600
Pennsylvania Avenue, NW.,
Washington, DC 20580. Comments filed
in electronic form (in ASCII format,
WordPerfect, or Microsoft Word) should
be sent to: GLBnotices@ftc.gov. If the
comment contains any material for
which confidential treatment is
requested, it must be filed in paper
(rather than electronic) form, and the
first page of the document must be
clearly labeled “Confidential.” 1
Regardless of the form in which they are
filed, the Commission will consider all
timely comments, and will make the
comments available (with confidential
material redacted) for public inspection
and copying at the Commission’s
principal office and on the Commission
Web site at www.ftc.gov. As a matter of
discretion, the Commission makes every
effort to remove home contact
information for individuals from the
public comments it receives before
placing those comments on the FTC
Web site.

Commodity Futures Trading
Commission: Comments should be
directed to Jean A. Webb, Secretary,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581. Comments may be sent by
facsimile transmission to (202) 418—
5528 or by e-mail to secretary@cftc.gov.

Securities and Exchange Commission:
To help us process and review your
comments more efficiently, comments
should be sent by hard copy or e-mail,
but not by both methods. Comments
sent by hard copy should be submitted
in triplicate to Jonathan G. Katz,
Secretary, Securities and Exchange
Commission, 450 5th Street, NW.,
Washington, DC 20549-0609.
Comments may also be submitted
electronically at the following e-mail
address: rule-comments@sec.gov. All

1 Commission Rule 4.2(d), 16 CFR 4.2(d). The
comment must also be accompanied by an explicit
request for confidential treatment, including the
factual and legal basis for the request, and must
identify the specific portions of the comment to be
withheld from the public record. The request will
be granted or denied by the Commission’s General
Counsel, consistent with applicable law and the
public interest. See Commission Rule 4.9(c), 16 CFR
4.9(c).

comment letters should refer to File No.
S7-30-03. This file number should be
included on the subject line if e-mail is
used. Comment letters will be available
for public inspection and copying in the
Commission’s Public Reference Room,
450 5th Street, NW., Washington, DC
20549. All comments received will be
posted on the Commission’s Internet
Web site (http://www.sec.gov) and made
available for public inspection and
copying in the Commission’s Public
Reference Room, 450 Fifth Street, NW.,
Washington, DC 20549.2

FOR FURTHER INFORMATION CONTACT:

OCC: Amy Friend, Assistant Chief
Counsel, (202) 874-5200; Stephen Van
Meter, Assistant Director, Community
and Consumer Law Division, (202) 874—
5750; or Heidi Thomas, Special
Counsel, Legislative and Regulatory
Activities Division, (202) 874-5090.

OTS: Elizabeth C. Baltierra, Program
Analyst (Compliance) Compliance
Policy, (202) 906—6540; or Paul Robin,
Special Counsel, Regulations and
Legislation Division, (202) 906—6648.

Board: Thomas E. Scanlon, Counsel,
Legal Division, (202) 452-3594; Minh-
Duc T. Le or Ky Tran-Trong, Senior
Attorneys, Division of Consumer and
Community Affairs, (202) 452-3667.

FDIC: April A. Breslaw, Chief,
Compliance Section, (202) 898-6609;
David P. Lafleur, Policy Analyst,
Division of Supervision and Consumer
Protection, (202) 898-6569; Ruth R.
Amberg, Senior Counsel, (202) 898—
3736, or Robert A. Patrick, Counsel,
Legal Division, (202) 898-3757.

NCUA: Regina Metz, Staff Attorney,
(703) 518-6561, or Ross Kendall, Staff
Attorney, Office of General Counsel,
(703) 518—6562.

FTC: Toby Milgrom Levin, Senior
Attorney, (202) 3263713, or Loretta
Garrison, Senior Attorney, (202) 326—
3043.

CFTC: Laura Richards, Senior
Assistant General Counsel, (202) 418—
5126, or David B. Jacobsohn, Counsel,
(202) 418-5161, Office of the General
Counsel.

SEC: Brian Baysinger, Special
Counsel, Office of Chief Counsel,
Division of Market Regulation, (202)
942-0073; or Penelope Saltzman, Senior
Counsel, Division of Investment
Management, (202) 942—0690.
SUPPLEMENTARY INFORMATION:

I. Background

Subtitle A of title V of the GLB Act,
captioned Disclosure of Nonpublic

2The FDIC and SEC do not edit personal,
identifying information such as names or e-mail
addresses from electronic submissions. Submit only
information you wish to make publicly available.
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Personal Information (codified at 15
U.S.C. 6801 et seq.), requires each
financial institution to provide a notice
of its privacy policies and practices to
its consumer customers. In general, the
privacy notices must describe a
financial institution’s policies and
practices with respect to disclosing
nonpublic personal information about a
consumer to both affiliated and
nonaffiliated third parties and provide a
consumer a reasonable opportunity to
direct the institution not to share
nonpublic personal information about
the consumer with nonaffiliated third
parties. The privacy notice must also
provide, where applicable under the
Fair Credit Reporting Act (FCRA), a
notice and an opportunity for a
consumer to opt out of the sharing of
certain information among affiliates.3

The Agencies have pub%ished
consistent final regulations that
implement the privacy provisions of the
GLB Act (collectively referred to as “the
privacy rule”).# The privacy rule
requires a financial institution to
include in its privacy notices specific
items of information, such as the
categories of nonpublic personal
information that the institution collects
and the categories of third parties to
which the institution may disclose the
information. The rule contains sample
clauses that institutions may use in
privacy notices. The rule does not,
however, prescribe any specific format
or standardized wording for these
notices. Instead, institutions may design
their own notices based on their
individual practices provided they are
consistent with the law and meet the
““clear and conspicuous” standard in the
rule.

Financial institutions first were
required to distribute privacy notices to
their customers by July 1, 2001. Many
privacy notices in this initial effort were
long and complex. Moreover, because
the privacy rule allows institutions
flexibility in designing their privacy
notices, notices have been difficult to
compare, even among financial
institutions with identical privacy
policies.

In response to broad-based concerns
expressed by representatives of financial
institutions, consumers, privacy
advocates, and Members of Congress,
the Agencies conducted a workshop in
December 2001 to provide a forum to
consider how financial institutions
could provide more useful privacy

315 U.S.C. 1681a(d)(2)(A)(iii) (FCRA); 15 U.S.C.
6803(b)(4) (GLB Act).

412 CFR part 40 (OCC); 12 CFR part 216 (Board);
12 CFR part 332 (FDIC); 12 CFR part 573 (OTS); 12
CFR part 716 (NCUA); 16 CFR part 313 (FTC); 17
CFR part 160 (CFTC); and 17 CFR part 248 (SEC).

notices to consumers. The workshop
featured panel presentations by
financial institutions, consumer
advocates, and communications experts,
and highlighted key communication
principles to improve the notices. A
number of institutions, particularly
those with complex information-sharing
practices, described the challenges they
faced in explaining their practices and
the choices available to consumers in a
simple fashion while meeting all of the
legal requirements for notice. Some
institutions described results of
consumer testing and efforts to make
their privacy notices clearer and more
useful to consumers.

A number of financial institutions
have since sought to improve their
notices. Additionally, some industry
groups have been working to formulate
short, consumer-friendly notices that
could accompany the longer, legally
mandated notices under the rule. The
Agencies applaud the efforts by
consumer advocates and industry to
improve privacy notices to make them
more readable and useful to consumers.

To encourage and facilitate the efforts
already underway, the Agencies are
considering proposing amendments to
the privacy rule to provide for privacy
notices that are more understandable
and useful to consumers. The Agencies
believe that this effort could benefit
significantly from the breadth and depth
of experience that many institutions
have gained over the past two years in
designing privacy notices, as well as the
expertise of communications experts
and the input of consumer organizations
and comments from the public.
Accordingly, the Agencies seek
comment on a wide range of issues
associated with the format, elements,
and language used in privacy notices
that would make the notices more
accessible, readable, and useful. The
Agencies also solicit examples of forms,
model clauses, and other information,
such as applicable research that has
been conducted in this area, that may
provide concrete illustrations or
evidence to assist the Agencies in
considering whether and how to
develop various proposals.®

5 As stated above, the Agencies will jointly review
all of the comments submitted, including those
comments submitted to only one agency.
Commenters may request confidential treatment of
any trade secrets and commercial or financial
information that is privileged or confidential
information provided to the Agencies in accordance
with the Freedom of Information Act (5 U.S.C. 552)
and the Agencies’ respective regulations regarding
availability of information. 12 CFR part 4, subparts
B and C (OCC); 12 CFR part 505 (OTS); 12 CFR part
261, subparts A and B (Board); 12 CFR part 309
(FDIC); 12 CFR 792.29 (NCUA); 16 CFR 4.10 (FTC);
17 CFR 145.9 (Petition for Confidential Treatment)
(CFTC); 17 CFR part 200, subpart D (SEC).

Some of the terms and examples used
in this Advance Notice of Proposed
Rulemaking (ANPR) and sample notices
are not suitable for credit unions, which
have an organizational and operational
structure that is different than other
financial institutions. For example, the
term customer, in the context of credit
unions, generally will mean member,
and while credit unions may form
subsidiaries, they do not establish
corporate affiliations like other financial
institutions. Nevertheless, because of
the predominance of issues that are
common to all types of financial
institutions, the NCUA believes its
participation is important at this ANPR
stage, whether or not it ultimately
determines to publish a separate, but
consistent and comparable, rule for
credit unions.

Based on the information collected for
this ANPR, including information
collected through independent research
conducted by the Agencies, the
Agencies will determine whether to
propose changes to the privacy rule and,
if so, will seek further public comment
on specific proposals. The Agencies
expect that consumer testing would be
a key component in the development of
any specific proposals.

II. General Considerations for
Improving Privacy Notices

The Agencies are considering
developing a range of alternative
proposals for public comment to
improve the privacy notices that
financial institutions must provide to
consumers under the GLB Act. The
primary matter the Agencies are now
considering is whether to develop a
model privacy notice that would be
short and simple. In order to illustrate,
generally, this type of short notice and
to spur specific suggestions for
additional ideas that the Agencies
should consider, a few of the potential
alternative approaches are summarized
below. These alternatives are also
intended to help frame a number of
important questions beyond the design
of a short notice, such as whether all
financial institutions should be required
to use the same form of notice and
whether a short notice could be a
substitute for or should be a supplement
to a longer, more detailed notice. The
sample notices included in the
appendices do not reflect a
determination by the Agencies that any
of these notices would be satisfactory
under the privacy rule or for any
particular financial institution. The
Agencies note that these alternatives
have not been developed as a result of
specific research or consumer testing
and are not being proposed for
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adoption. The Agencies specifically
invite suggestions for other approaches
to improve the readability and
usefulness of privacy notices as set out
in section III.

As an initial matter, the Agencies
request comment on whether to pursue
the development of a short privacy
notice. The Agencies note that, should
they do so, there are several ways the
Agencies could exercise their authority
for developing a short notice, and the
Agencies have not settled on any single
approach. The Agencies could, for
example, explore whether an
interagency interpretation of the privacy
rule, perhaps with model forms or
language, would promote the
development of privacy notices that are
more understandable and useful to
consumers. Similarly, the Agencies
could develop a set of guidelines or best
practices that would enable financial
institutions to improve their privacy
notices, or the Agencies could propose
amendments to the privacy rule. The
Agencies request comment on what
approaches would be most useful to
consumers while taking into
consideration the burden on financial
institutions.

The Agencies have identified the
following approaches to simplify the
privacy notices for consideration by
commenters. One approach would be
for the Agencies to develop a specific
format and standardized language for a
short notice that highlights key elements
of an institution’s privacy policy. For
instance, a short notice could describe
the types of nonpublic personal
information an institution collects, the
institution’s policies for sharing that
information with third parties, and a
description of how consumers can opt
out of information sharing. Like a
nutrition label, a standardized notice
would permit consumers easily to
compare these elements of the privacy
policies of different institutions and to
become familiar with the standardized
format and text. This type of form could
include a description of how the
consumer could obtain a longer,
detailed privacy notice or be provided
in combination with a longer, detailed
privacy notice. An example illustrating
this kind of format and language for a
short notice appears in Appendix A.

In a similar approach, the Agencies
could develop a short notice with a
specific format and standardized
language that would be designed to
address all of the relevant elements
listed in the GLB Act and the privacy
rule. Such a notice would permit
consumers to compare all relevant
elements listed under federal law of the
privacy policies of different institutions.

However, since information sharing
practices may vary, a financial
institution may need flexibility in
describing the categories of affiliated
and nonaffiliated parties to whom it
discloses nonpublic personal
information. An example illustrating
this kind of format and language
appears in Appendix B and the
categories of parties that may be
modified by a financial institution
appear in brackets.

Another approach to simplifying
privacy notices would involve
establishing a standardized format for
privacy notices, but allowing financial
institutions to provide their own
descriptions of their privacy policies
and practices. This potential approach
may simplify privacy notices and make
them more accessible for consumers, yet
would permit each financial institution
to tailor the language in the notice to
suit its own privacy policies and
practices. An example of a standardized
format is included in Appendix C.
Alternatively, the Agencies could
prescribe standardized language that a
financial institution would use to design
its own notice without a format
specified by the privacy rule.
Standardized language may facilitate
comparisons among financial
institutions’ policies and describe key
consumer rights so that consumers
could become familiar with
circumstances under which information
about them may be disclosed to third
parties.

Another approach would be to focus
attention on the consumer’s right to opt
out of disclosures available under the
institution’s privacy policies. For
example, the opt-out notice could be
provided by itself, with a statement that
the institution’s privacy policy is
available on request. Alternatively, a
description of the consumer’s opt out
right and how it could be exercised
could be provided on the first page of
a financial institution’s privacy notice.
The Agencies could prescribe the
language, and its placement so as to
ensure prominence and readability, but
not require any further standardization
of privacy notices. An example of this
type of notice is included in Appendix
D.

Detailed descriptions of ways to
improve privacy notices, such as
examples of language that may be used,
illustrations of formats, and references
to the particular requirements of the
privacy rule that may need to be
amended, will assist the Agencies in
learning about and evaluating particular
proposals. This ANPR outlines several
potential approaches. The Agencies
invite comment on the advantages and

disadvantages of these approaches.
Also, the Agencies request comment on
any other approach the Agencies should
consider.

III. Request for Comments

Any change in the privacy rule to
provide for short notices raises a
number of issues. In addition to
comment on the various approaches
discussed above or illustrated in the
appendices, the Agencies request
comment and supporting research and
documentation on other matters that
may be raised by the implementation of
a short privacy notice. In particular, the
Agencies invite comment on the
following questions and supporting
documentation where available:

A. Goals of a Privacy Notice

1. What should be the goals of a
privacy notice? What goals are most
important?

2. Should the Agencies pursue the
development of a short notice to achieve
these goals?

3. Are there any special issues for the
Agencies to consider in developing a
short privacy notice that may arise from
potential differences between federal
and state law requirements?

4. In what ways should a privacy
notice be useful to a consumer? Please
identify those ways that are the most or
least important.

a. To permit ready comparison among
different institutions’ privacy policies?

b. To provide sufficient information to
make an informed decision about
whether to opt out?

c. To highlight the consumer’s right to
opt out?

d. To provide convenient mechanisms
for the consumer to opt out?

e. To provide a mechanism for the
consumer to opt out in the same
medium used to provide the privacy
notice?

f. Other ways?

B. Elements of a Privacy Notice

1. What are the key elements of a
privacy policy that a short notice should
contain?

2. Are these key elements the same
from the perspective of institutions and
consumers? If not, explain the
differences and why.

3. Is there an optimal number of
elements (beyond which would be too
many) to include in a short notice?

4. Should a short privacy notice
contain, at a minimum, all of the
relevant elements listed in the GLB Act
and the privacy rule? If not, should it
include a statement advising the
consumer that an institution’s complete
privacy policy will be provided upon
request?
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5. Should certain elements, such as a
description of a consumer’s opt-out
rights (if applicable), be given
prominence or be presented in a certain
order?

6. Should statements describing
information sharing practices not
subject to a consumer’s right to opt-out,
such as whether a financial institution
discloses information to nonaffiliated
financial institutions under joint
marketing agreements for financial
products or services, be highlighted in
the short notice?

C. Language of a Privacy Notice

1. Are there particular “privacy”
terms or words that consumers readily
understand that should be included in
a short notice? Should any terms or
language currently used in notices be
avoided?

2. Should a financial institution be
required to use standardized clauses in
a short notice?

3. Rather than using standardized
language, should a financial institution
be permitted to develop its own
language in a short notice so long as the
short notice incorporates specified items
of information?

D. Format of a Privacy Notice

1. Should the Agencies develop a
standardized graphic design for a short
notice that financial institutions would
use? If so, what graphic design would be
most suitable for the format of a short
notice?

2. Based on experiences with the
current privacy notices or tests that have
been conducted in this area, what
alternative forms of notice are likely to
be useful to consumers and/or to
financial institutions?

3. Is there a suggested length for a
short privacy notice? Is there a
suggested length for phrases or
sentences within a short notice?

4. Are there suggestions for overall
design of the notice, including layout,
use of color, graphic devices, font(s),
and size(s) of the text in the notice?

5. If a financial institution does not
disclose information to third parties that
would be subject to a consumer’s right
to opt out (under either the FCRA or the
GLB Act), what form should the privacy
notice take?

6. Should an institution be allowed to
modify its short privacy notice to
include elements that may be required
under state laws? If so, then how can a
short notice be designed to include
those elements?

E. Mandatory or Permissible Aspects of
a Privacy Notice

1. Should use of a short notice be
mandatory for all financial institutions?

2. Should use of standardized
language and/or format for a short
notice be mandatory for all financial
institutions? Or should each institution
be permitted to create its own short
notice following agency guidelines?

3. If a short notice is standardized,
should only part(s) of the notice be
mandatory, and, if so, what part(s)? Or
should all of a standardized short notice
be mandatory?

4. If use of standardized part(s), such
as standardized clauses, is not required,
should the Agencies create a safe harbor
from administrative enforcement for
financial institutions that use the
standardized parts in their notices (or a
whole, standardized notice)?

5. Should an institution be required or
permitted to deliver both a short notice
and a long notice?

6. Financial institutions that generally
do not share information with third
parties—such as those that do not have
any affiliates and do not share
information in a manner that is subject
to a consumer’s right to opt out under
the FCRA or the GLB Act and do not
engage in joint marketing agreements—
currently may have abbreviated and
simple notices. If a short notice is
mandated, should the Agencies make an
exception to allow these institutions to
continue to use the simple, abbreviated
notices they currently use?
Alternatively, should the Agencies
prescribe a special short notice for these
institutions to use?

7. Some financial institutions offer
consumers choices to opt out of
information-sharing arrangements that
are not mandated by either the FCRA or
the GLB Act, such as the ability to opt
out of an institution’s own marketing or
joint marketing arrangements with
nonaffiliated financial institutions for
financial products or services. If a short
notice is mandated, should the Agencies
allow these institutions to include in the
short notice information about these
additional choices to opt out?

8. Should the Agencies allow
financial institutions to include other
information that relates to their privacy
policies and practices in their short
notices? For instance, should a financial
institution that shares information with
affiliates for marketing purposes only if
a customer opts in to the sharing be
permitted to include this information in
a short notice?

F. Costs and Benefits of a Short Notice

With respect to consumers or
financial institutions, or both:

1. What are the costs and benefits of
providing a short notice and how do
they compare with the requirements
under the current privacy rule?

2. How, if at all, do the costs and
benefits of a short notice depend on:

a. Whether the notice is mandatory or
permissible?

b. Whether the format of the notice is
standardized? On whether the language
is standardized?

c. Whether the use of a short notice
requires financial institutions to make
supplemental privacy information
available upon request?

G. Additional Information

1. Are there any models or samples of
notices that work particularly well with
consumers that the Agencies should
consider? Provide any samples and
research or supporting documentation.

2. Provide the results and supporting
research or documentation of any
consumer testing that has been
conducted in this area.

3. What processes or types of
consumer testing should the Agencies
use to evaluate standardized terms or
language, formats for notices, and short
notices?

4. If the Agencies adopt an alternative
form of notice, should consumer
education accompany introduction of
the new type of notice? If so, what type
of consumer education would be
effective?

IV. Conclusion

In the event that the Agencies decide
to proceed, the Agencies expect to do so
through proposed rulemaking. In
addition to evaluating the comments
submitted in response to this ANPR, the
Agencies contemplate that consumer
testing would be an important element
of the development of any alternative
type of privacy notice.

By Order of the Board of Directors.

Dated at Washington, DC, this 2nd day of
December, 2003. Federal Deposit Insurance
Corporation.

Robert E. Feldman,
Executive Secretary.

By the National Credit Union
Administration Board on December 18, 2003.
Becky Baker,

Secretary of the Board.
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Dated: December 22, 2003.
By the Securities and Exchange Commission.

Margaret H. McFarland,
Deputy Secretary.

Dated: December 8, 2003.

By the Office of Thrift Supervision,
James E. Gilleran,
Director.
Dated: December 18, 2003.
Jean A. Webb,

Secretary of the Commodity Futures Trading
Commission.

Dated: November 14, 2003.
John D. Hawke, Jr.,
Comptroller of the Currency.

Dated: December 17, 2003.

By Direction of the Commission.
Donald S. Clark,
Secretary.

By order of the Board of Governors of the
Federal Reserve System, December 22, 2003.
Jennifer J. Johnson,

Secretary of the Board.

BILLING CODE 4810-33-P; 6210-01-P; 6714-01-P;
6720-01-P; 7535-01-P; 6750-01-P; 6351-01-P; 8010-01—
P
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Appendix A
Important Privacy Information

WE MAY COLLECT INFORMATION ABOUT YOU FROM—
® Your account, including your transactions and payment history YES
* Applications you file with us YES
* Credit reports we obtain about you YES
® Other sources as described in our complete privacy notice YES
We maintain physical, electronic, and procedural safeguards that
comply with federal standards to protect your personal information.
WE USE INFORMATION ABOUT YOU TO OFFER OUR
PRODUCTS AND SERVICES TO YOU YES

WE SHARE INFORMATION ABOUT YOU WITH—

* Companies in our corporate family so that they may offer their
products and services to you or for other purposes. YES

(1) We share information from your credit reports, financial or
personal information from your applications, or information
from other sources as described in our complete privacy notice. | YES

If you wish us to stop sharing this information, follow the
instruction in the attached opt out form.

(2) We share identifying information, such as your name and
address, or information about our transactions or experiences
with you such as your payment history with us. YES

* Unrelated companies or persons so that they may offer their
products and services to you or for other purposes. YES

If you wish us to stop this information sharing, follow the
instruction in the attached opt out form.

* Unrelated financial companies that work with us to jointly offer
you additional financial products and services. YES

¢ Any company or person under limited circumstances specified
by law, such as to process your transactions, prevent fraud, or
respond to judicial process. YES
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Appendix A

YOU CAN OBTAIN A COPY OF OUR COMPLETE PRIVACY NOTICE
by calling us toll-free at 877-###-#### or contacting us at
www.websiteaddress.com, or writing to us at

Financial Institution, 2003 Opt Out Hwy, Elgin, TX 75258.

Please cut here.

OPT OUT SELECTIONS
If you wish us to stop sharing information you can tell us by:

* calling us toll-free at 877-###-#### or
* contacting us at www.websiteaddress.com; or

* providing us with your name,

and your address,

checking the blanks that apply to you, and mailing this form to us at:
Financial Institution
2003 Opt Out Hwy.
Elgin, TX 75258

__ Do not share information about me with companies in your corporate
family from my credit reports, financial or personal information from
my applications, or information from other sources.

— Do not share information about me with unrelated companies or
persons so that they may offer their products or services to me or for
other purposes.

IF YOU ALREADY HAVE NOTIFIED US ABOUT YOUR PRIVACY
CHOICES, THEN YOU NEED NOT CONTACT US AGAIN.
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Appendix B
Privacy Policy & Opt Out Election Form
(This notice applies to your account relationships with Financial Institution
and our family of companies--our affiliates and their subsidiaries)
‘We May Collect Information About You From:
*  Your account, including your transactions and payment history, with us, our affiliates, or others, Yes
+ Applications you file with us, Yes
» Credit reports we obtain about you, and Yes
+  Other sources. Yes

‘We maintain physical, electronic, and procedural safeguards that comply with federal standards to protect your personal information.

We May Share All of the Information We Collect About You With:

+ Companies in our corporate family, such as our [securities broker-dealer and our credit card bank], so that they may
offer their products and services to you or for other purposes. Yes

(1) We share information from your credit reports, financial or personal information from your applications, or
information from other sources. Yes

If yes, and you wish us to stop sharing this information, follow the instructions in the Opt Out Election Form.

(2) We share identifying information, such as your name and address, or information about our transactions or
experiences with you, such as your payment history with us. Yes

¢ Unrelated companies or persons, such as [mortgage bankers, insurance agents, and retailers] so that they may offer
their products and services to you or for other purposes. Yes

» We may continue to share this information, even if you are no longer our customer. Yes

If yes, and you wish us to stop sharing this information, follow the instructions in the Opt Out Election Form.

* Unrelated companies that work on our behalf to offer you additional products and services or financial institutions,
such as [insurance companies and securities firms], with whom we have joint marketing agreements. Yes

* Any company or person under limited circumstances specified by law, such as to process your transactions,
prevent fraud, or respond to judicial process. Yes

Opt Out Election Form

If you wish us to stop sharing your information, please contact us by:

» Calling us toll-free at 877-###-####; or

*  Visiting our website at www.websiteaddress.com; or

« Filling out this form and mailing it to: Financial Institution
2003 Opt Out Hwy.
Elgin, TX 75258

Check the blanks that apply to you

_ Do not share information about me or any joint account holder with companies in your corporate family from my credit
reports, financial or personal information from my applications, or information from other sources.

— Do not share information about me or any joint account holder with unrelated companies or persons so that they may offer
their products or services to me or for other purposes.

Name
Address

If you already have notified us about your privacy choices, then you need not contact us again.
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APPENDIX C
PRIVACY NOTICE

WHO WE ARE

[Describe here the institutions to whom this privacy notice applies.]

INFORMATION COLLECTION

[Describe here the information you collect.]

INFORMATION SHARED

[Describe here the information you disclose to third parties.]

YOUR PREFERENCES

[Describe here the choices that a consumer has, if any, to opt out of disclosures.]

IMPORTANT INFORMATION

[Describe here other information that is important to your consumers.]

HOW TO CONTACT US

[Describe here how a consumer can obtain a copy of your complete privacy policy.]

INFORMATION SHARING OPT-OUT FORM
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Your Privacy Choices

You may instruct us not to share your personal
information with our related companies and other
nonrelated companies for marketing purposes. If
you choose to tell us that you do not want us to

share your personai information, please check the

appropriate box or boxes below, fill in the
requested identifying information, and send this
completed form to the address below.

4

Limit the information about me that you
share with nonrelated companies.

g

Limit the information about me that you
share with related companies from my
credit reports, financial or personal
information from my applications, or
information from other sources.

Your Name

Your Address

City State Zip
Account Type Account Number

If you checked any of the boxes above, please
mail this form in a stamped envelope to

Institution name
[Address]

[You may also inform us of your privacy choices
by calling us toll-free at 800-XXX-XXXX or by

contacting us at our website address which is

-]

Please read the rest of this notice for an
explanation of our information sharing practices.

[FR Doc. 03—-31992 Filed 12-29-03; 8:45 am]|

BILLING CODE 4810-33-C; 6210-01-C; 6714-01-C;
6720-01-C; 7535-01-C; 6750-01-C; 6351-01-C; 8010—
01-C

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2003—-CE-39-AD]

RIN 2120-AA64

Airworthiness Directives; GARMIN
International Inc. GTX 330 Mode S
Transponders and GTX 330D Diversity
Mode S Transponders

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain GARMIN International Inc. GTX
330/GTX 330D Mode S transponders.
This proposed AD would require you to
install GTX 330/330D Software Upgrade
Version 3.03. This proposed AD is the
result of observations that the GTX 330
and GTX 330D may detect, from other
aircraft, the S1 (suppression)
interrogating pulse below the Minimum
Trigger Level (MTL) and, in some
circumstances, not reply. The GTX 330/
330D should still reply even if it detects
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S1 interrogating pulses below the MTL.
We are issuing this proposed AD to
prevent interrogating aircraft from
possibly receiving inaccurate replies
due to suppression from aircraft
equipped with the GTX 330/330D Mode
S Transponders when the pulses are
below the MTL. The inaccurate replies
could result in reduced vertical
separation or unsafe TCAS resolution
advisories.

DATES: We must receive any comments
on this proposed AD by February 3,
2004.

ADDRESSES: Use one of the following to
submit comments on this proposed AD:

* By mail: FAA, Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 2003—CE—
39—-AD, 901 Locust, Room 506, Kansas
City, Missouri 64106.

«" By fax: (816) 329-3771.

* By e-mail: 9-ACE-7-Docket@faa.gov.
Comments sent electronically must
contain ‘“Docket No. 2003—CE-39—-AD”
in the subject line. If you send
comments electronically as attached
electronic files, the files must be
formatted in Microsoft Word 97 for
Windows or ASCII.

You may get the service information
identified in this proposed AD from
GARMIN International Inc., 1200 East
151st Street, Olathe, KS 66062, 913—
397-8200.

You may view the AD docket at FAA,
Central Region, Office of the Regional
Counsel, Attention: Rules Docket No.
2003-CE—-39-AD, 901 Locust, Room
506, Kansas City, Missouri 64106. Office
hours are 8 a.m. to 4 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Roger A. Souter, FAA, Wichita Aircraft
Certification Office (ACO), 1801 Airport
Road, Room 100, Wichita, Kansas
67209; telephone: 316-946—4134;
facsimile: 316—946—4107; email address:
roger.souter@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

How Do I Comment on This Proposed
AD?

We invite you to submit any written
relevant data, views, or arguments
regarding this proposal. Send your
comments to an address listed under
ADDRESSES. Include “AD Docket No.
2003-CE-39-AD” in the subject line of
your comments. If you want us to
acknowledge receipt of your mailed
comments, send us a self-addressed,
stamped postcard with the docket
number written on it. We will date-
stamp your postcard and mail it back to
you.

Are There Any Specific Portions of This
Proposed AD I Should Pay Attention
To?

We specifically invite comments on
the overall regulatory, economic,
environmental, and energy aspects of
this proposed AD. If you contact us
through a nonwritten communication
and that contact relates to a substantive
part of this proposed AD, we will
summarize the contact and place the
summary in the docket. We will
consider all comments received by the
closing date and may amend this
proposed AD in light of those comments
and contacts.

Discussion

What Events Have Caused This
Proposed AD?

The GTX 330/GTX 330D may detect
from other aircraft the S1 (suppression)
interrogating pulse below the MTL and,
in some circumstances, does not reply.
The GTX 330/330D should still reply
even if it detects S1 interrogating pulses
below the MTL. GARMIN International
Inc. suspected the suppression problem
after observation between GARMIN
company aircraft that were equipped
with the GTX 330 and Ryan Traffic and
Collision Alert Device (TCAD).
Engineering bench tests and test flights
confirmed that this suppression
problem existed.

What Are The Consequences If the
Condition Is Not Corrected?

Interrogating aircraft could possibly
receive inaccurate replies due to
suppression from aircraft equipped with
the GTX 330/330D Mode S
Transponders when the pulses are
below the MTL. The inaccurate replies
could result in reduced vertical
separation or unsafe TCAS resolution
advisories.

Is There Service Information That
Applies To This Subject?

GARMIN International Inc. has issued
the Software Service Bulletin No.: 0304,
Rev B, dated June 12, 2003.

What Are the Provisions of This Service
Information?

The service bulletin includes:
—Modification instructions for
upgrading to software version 3.03
and
—A listing of parts required to perform
the modification.

FAA’s Determination and Requirements
of This Proposed AD

What Has FAA Decided?

We have evaluated all pertinent
information and identified an unsafe

condition that is likely to exist or
develop on other products of this same
type design. Therefore, we are
proposing AD action.

What Would This Proposed AD Require?

This proposed AD would require you
to incorporate the actions in the
previously-referenced service bulletin.

How Does the Revision to 14 CFR Part
39 Affect This Proposed AD?

On July 10, 2002, we published a new
version of 14 CFR part 39 (67 FR 47997,
July 22, 2002), which governs FAA’s AD
system. This regulation now includes
material that relates to altered products,
special flight permits, and alternative
methods of compliance. This material
previously was included in each
individual AD. Since this material is
included in 14 CFR part 39, we will not
include it in future AD actions.

Costs of Compliance

How Many Airplanes Would This
Proposed AD Impact?

We estimate that this proposed AD
affects 1300 airplanes in the U.S.
registry.

What Would Be the Cost Impact of This
Proposed AD on Owners/Operators of
the Affected Airplanes?

GARMIN International Inc. will cover
all workhours and parts cost associated
with this modification under warranty.
The proposed AD would not impose any
cost upon the owners/operators of any
airplane that has the GTX 330/330D
Software Upgrade to Version 3.03
installed.

Compliance Time of This Proposed AD

What Would Be the Compliance Time of
This Proposed AD?

The compliance time of this proposed
AD is within 30 days after the effective
date of the AD.

Why Is the Compliance Time Presented
in Calendar Time Instead of Hours
Time-In-Service (TIS)?

The unsafe condition exists or could
develop on airplanes equipped with the
affected equipment regardless of
airplane operation. For example, the
unsafe condition has the same chance of
occurring on an airplane with 50 hours
TIS as it does on one with 5,000 hours
TIS. Therefore, we are presenting the
compliance time of the proposed AD in
calendar time instead of hours TIS.
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Regulatory Findings

Would This Proposed AD Impact
Various Entities?

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

Would This Proposed AD Involve a
Significant Rule or Regulatory Action?

For the reasons discussed above, I
certify that this proposed AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,

on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this proposed AD and
placed it in the AD Docket. You may get
a copy of this summary by sending a
request to us at the address listed under
ADDRESSES. Include “AD Docket No.
2003-CE-39-AD” in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

GARMIN International Inc.: Docket No.
2003-CE-39-AD

When Is the Last Date I Can Submit
Comments on This Proposed AD?

(a) We must receive comments on this
proposed airworthiness directive (AD) by
February 3, 2004.

What Other ADs Are Affected By This
Action?

(b) None.

What Products Are Affected by This AD?

(c) This AD affects GARMIN International
Inc. GTX 330/330D Mode S transponders that
are installed on, but not limited to, the
following airplanes, certificated in any
category:

Manufacturer

Model

(1) Aermacchi S.p.A. ..o

(2) Aeronautica Macchi S.p.A. ....cccceviiiniieninnn.

(3) Aerostar Aircraft Corporation

(4) Alexandria Aircraft, LLC

(Aerostar 601P),

S.205-18/F, S.205-18/R, S.205-20/R, S.205-22/R, S208, S.208A,
F.260, F.260B, F.260C, F.260D, F.260E, F.260F, S.211A.

AL 60, AL 60-B, AL 60-F5, AL 60-C5, AM-3.

PA-60-600 (Aerostar 600), PA-60-601 (Aerostar 601), PA-60-601P

PA-60-602P (Aerostar
(Aerostar 700P), 360, 400.

14-19, 14-19-2, 14-19-3, 14-19-3A, 17-30, 17-31, 17-31TC, 17—
30A, 17-31A, 17-31ATC.

602P), PA-60-700P

(5) Alliance Aircraft Group LLC

(6) American Champion Aircraft COrp. ....ccceeceeeiiiieeriiee e e esee e sieee e

(7) SKy International INC. ........ccoeiiiiiiiiiiii e
(8) B—N Group L. ...ccocieeeiiieeeiiiiesiiie et e ssiee e sie et siaee e st ee e sneeeeannes

(9) Bellanca
(10) BOMDBAIIEI INC. ...eoiiiiiiiieiie et

15A, 20, H-250, H-295 (USAFU-10D), HT-295, H391 (USAFYL-24),
H391B, H-395 (USAFL-28A or U-10B), H-395A, H-700, H-800,
HST-550, HST-550A (USAF AU-24A), 500.

402, 7GCA, 7GCB, 7KC, 7GCBA, 7GCAA, 7GCBC, 7KCAB, 8KCAB,
8GCBC.

A-1, A-1A, A-1B, S-1S, S-1T, S-2, S-2A, S-2S, S-2C.

BN-2, BN-2A, BN-2A-2, BN-2A-3, BN-2A-6, BN-2A-8, BN-2A-8,
BN-2A-20, BN-2A-21, BN-2A-26, BN-2A-27, BN-2B-20, BN-2B—
21, BN-2A-26, BN-2A-27, BN-2B-20, BN-2B-21, N-2B-26, BN—
2B-27, BN-2T, BN-2T-4R, BN-2A MK.lll, BN2A MK. 1lI-2, BN2A
MK. 111-3.

14-13, 14-13-2, 14-13-3, 14-13-3W.

(Otter) DHC-3, DHC-6-1, DHC-6-100, DHC-6-200, DHC-6-300.
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Manufacturer

Model

(11) Cessna Aircraft

(12) Cirrus Design Corporation
(13) Commander Aircraft Company ..
(14) de Havilland IncC. ......cccevviviennnne
(15) Dynac Aerospace Corporation

(16) Diamond Aircraft Industries
(17) Empressa Brasileira de Aeronautica S.A. EMBRAER
(18) Extra Flugzeugbau Gmbh
(19) Fairchild Aircraft Corporation

(20) Global Amphibians, LLC

(21) Grob-WETIKE ..ot
(22) Lancair Company
(23) LanShe Aerospace, LLC .. .
(24) LeANE INC. oottt
(25) Lockheed Aircraft Corporation
(26) Luscombe Aircraft Corporation .
(27) Maule Aerospace Technology, INC. .......cccoeiiiiiiiiieiiiiie e

(28) Mitsubishi Heavy Industries, Ltd

(29) Mooney Airplane Company, Inc

(30) MOFAVAN 8.S. .eeviiiiiieeaiiie et ee ettt e et et e e s e e ssre e e saen e e s abneeeebeeeeanes

(31) Navion Aircraft Company, Ltd. ........cccceiiiiiiiiieeniie e

170, 170A, 170B, 172, 172A, 172B, 172C, 172D, 172E, 172F (USAF
T-41A), 172G, 172H (USAF T041A), 172l, 172K, 172L, 172M, 172N,
172P, 172Q, 172R, 172S, 172RG, P172D, R172E (USAF T-41 B)
(USAF T-41 C AND D), R172F (USAF T-41 D), R175G, R172H
(USAF T-41 D), R172J, R172K, 175, 175A, 175B, 175C, 177, 177A,
177B, 177RG, 180, 180A, 180B, 180C, 180D, 180E, 180F, 180G,
180H, 180J, 180K, 182, 182A, 182B, 182C, 182D, 182E, 182F,
182G, 182H, 182J, 182K, 182L, 182M, 182N, 182P, 182Q, 182R,
182S, 182T, R182, T182, TR182, T182T, 185, 185A, 185B, 185C,
185D, 185E, A185E, A185F, 190, (LC-126A, B, C) 195, 195A, 195B,
210, 210A, 210B, 210C, 210D, 210E, 210F, T210F, 210G, T210G,
210H, T210H, 210J, T210J, 210K, T210K, 210L, T210L, 210M,
T210M, 210N, P210N, T210N, 210R, P210R, T210R, 210-5 (205),
210-5A (205A), 206, P206, P206A, P206B, P206C, P206D, P206E,
TP206A, TP206B, TP206C, TU206D, TU206E, TU206F, TU206G,
206H, T206H, 207, 207A, T207, T207A, 208, 208A, 208B, 310, 310A
(USAF U-3A), 310B, 310C, 310D, 310E (USAF U-3B), 310F, 310G,
310H, E310H, 3101, 310J, 310J-1, E310J, 310K, 310L, 310N, 310P,
T310P, 310Q, T310Q, 310R, T310R, 320, 320A, 320B, 320C, 320D,
320E, 320F, 320-1, 335, 340, 340A, 336, 337, 337A (USAF 02B),
337B, T337B, 337C, 337E, T337E, T337C, 337D, T337D, M337B
(USAF 02A), 337F, T337F, T337G, 337G, 337H, P337H, T337H,
T337H-SP, 401, 401A, 401B, 402, 402A, 402B, 402C, 411, 411A,
414, 414A, 421, 421A, 421B, 421C, 425, 404, 406, 441.

SR20, SR22.

112, 112TC, 112B, 112TCA, 114, 114A, 114B, 114TC.

DHC-2 Mk. I, DHC-2 Mk.Il, DHC-2 Mk. III.

(Volaire) 10, (Volaire) 10A, (Aero Commander) 100, (Aero Com-
mander) 100A, (Aero Commander) 100-180.

DA-20 A1, DA20-C1, DA 40.

EMB-110P1, EMB-110P2.

A300, EA300L, EA300S, EA300/200, EA-400.

SA26-T, SA26-AT, SA226-T, SA226-AT, SA226-T(B), SA227-AT,
SA227-TT, SA226-TC, SA227-AC (C-26A), SA227-CC, SA227-
DC (C-26B).

Colonial C-1, Colonial C-2, Lake LA-4, Lake LA-4A, Lake LA-4P,
Lake LA—-4-200, Lake Model 250.

G115, G115A, G115B, G115C, G115C2, G115D, G115D2, G115EG,
G120A.

LC40-550FG.

MAC-125C, MAC-145, MAC-145A, MAC-145B.

23.

18.

11A, 11E.

Bee Dee M-4, M-4, M-4C, M-4S, M-4T, M-4180C, M-4-180S, M—4—
180T, M—4-210, M—4-210C, M-4-210S, M—4-210T, M-4-220, M—
4-220S, M-4-220T, M-5-180C, M-5-200, M-5-210C, M-5-210TC,
M-5-220C, M-5-235C, M-6-180, M—6-235, M—7-235, MX-7-235,
MX-7-180, MX-7-420, MXT-7-180, MT-7-235, M-8-235, MX-7—
160, MXT-7-160, MX-7-180A, MXT-7-180A, MX-7-180B, M-7—
235B, M-7-235A, M-7-235C, MX-7-180C, M-7-260, MT-7-260,
M-7-260C, M-7-420AC, MX-7-160C, MX-7-180AC, M-7-420A,
MT-7-420.

MU-2B-25, MU-2B-35, MU-2B-26, MU-2B-36, MU-2B-26A, MU-
2B-36A, MU-2B-40, MU-2B-60, MU-2B, MU-2B-20, MU-2B-20,
MU-2B-15.

M20, M20A, M20B, M20C, M20D, M20E, M20F, M20G, M20J, M20K,
M20L, M20M, M20R, M20S, M22.

Z-242L, Z-143L.

NAVION, Navion (L-17A), Navion (L17B), Navion (L-17C), Navion B,
Navion D, Navion E, Navion F, Navion G, Navion H.
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Manufacturer

Model

(32) New Piper AIrcraft, INC .......ccoeeviiiiiiiiieieeeesc e

(33) Ostmecklenburgische Flugzeugbau GmgH
(34) Piaggio Aero Industries S.p.A. ....cccceeiueenen.
(35) Pilatus Aircraft Ltd. ......ceoeiiiiieiiie e

(36) Prop-Jets, INC. ..cooociiiiiiiiiee ittt
(37) Panstwowe Zakladv Lotnicze (PZL)

(38) PZL WSK/Mielec Obrsk
(39) Raytheon

(40) Rockwell International Corporation

(41) Short Brothers & Harland Ltd. ..........ccccociiiiiiiiiiiiiiienicceccieee
(42) Slingsby Aviation Ltd
(43) SOCATA—Group Aerospatiale .........ccccccveeiieiieiiiieiie et

(44) Tiger AIrcraft LLC .....cocuiiiiiiieieec et
(45) Twin Commander Aircraft Corporation

(46) Univair Aircraft Corporation
(A7) VUICANAIT S.P.A. ottt

(48) ZENAIN LEA. ..eiiieiiiiiiieiii ettt

PA-12, PA-12S, PA-18, PA-18S, PA-18 “105" (Special), PA-18S
“105" (Special), PA—18A, PA-18 “125" (Army L—21A), PA-18S
“125,” PA-18AS “125' PA-18 “135"” (Army L-21B), PA-18A “135,”
PA-18S “135,” PA-18 “150,” PA-18A “150,” PA-18S “150,” PA-
18AS “150,” PA-19 (Army L-18B), PA-19S, PA-20, PA-20S, PA-
20 “115,” PA-20S “115,” PA-20, “135,” PA-20S “135,” PA-22,
PA-22-108, PA-22-135, PA-22S-135, PA-22-150, PA-22S-150,
PA-22-160, PA-22S-160, PA-23, PA-23-160, PA-23-235, PA-
23-250, PA-E23-250, PA-24, PA-24-250, PA-24-260, PA-24-
400, PA-28-140, PA-28-150, PA-28-151, PA-28-160, PA-28-
161, PA-28-180, PA-28-235, PA-28S-160, PA-28R-180, PA-28S—
180, PA-28-181, PA-28R-200, PA-28R-201, PA-28R-201T, PA-
28RT-201, PA-28RT-201T, PA-28-201T, PA-28-236, PA-30, PA-
39, PA-40, PA-31P, PA-31T, PA-31T1, PA-31T2, PA-31T3, PA-
31P-350, PA-32-260, PA-32-300, PA-32S-300, PA-32R-300, PA-
32RT-300, PA-32RT-300T, PA-32R-301 (SP), PA-32R-301 (HP),
PA-32R-301T, PA-32-301, PA-32-301T, PA-34-200, PA-34-
200T, PA-34-220T, PA-42, PA-42-720, PA-42-1000, PA-42-
720R, PA-44-180, PA-44-180T, PA-46-310P, PA-46-350P, PA—-
46-500TP

OMF-100-160.

P-180.

PILATUS PC-12, PILATUS PC-12/45, PC-6, PC-6-H1, PC-6-H2,
PC-6/350, PC-6/350-H1, PC-6/350-H2, PC-6/A, PC-6/A—H1, PA—-
6/A-H2, PC-6/B-H2, PC-6/B1-H2, PC-6/B2-H2, PC-6/B2-H4,
PC-6/C-H2, PC-6/C1-H2, PC-7.

200, 200A, 200B, 200C, 200D, 400.

PZL-104 WILGA 80, PZL-104M WILGA 2000, PZL-WARSZAWA,
PZL-KOLIBER 150A, PZL-KOLIBER 160A.

PZL M20 03, PZL M26 01.

35-33, 35-A33, 35-B33, 35-C33, 35-C33A, E33, E33A, E33C, F33,
F33A, F33C, G33, H35, J35, K35, M35, N35, P35, S35, V35, V35A,
V35B, 36, A36, A36TC, B36TC, 35, A35, B35, C35, D35, E35, F35,
G35, 35R, F90, 76, 200, 200C, 200CT, 200T, A200, B200, B200C,
B200CT, B200T, 300, 300LW, B300, B300C, 1900, 1900C, 1900D,
A100-1 (U-21J), A200 (C-12A), A200 (C-12C), A200C (UC-12B),
A200CT (C-12D), A200CT (FWC-12D), A200CT (RC-12D),
A200CT (C-12F), A200CT (RC-12G), A200CT (RC-12H), A200CT
(RC—12K), A200CT (RC-12P), A200CT (RC-12Q), B200C (C-12F),
B200C (UC-12F), B200C (UC-12M), B200C (C-12R), 1900C (C-
12J), 65, A65, A65-8200, 65-80, 65-A80, 65A80-8800, 65-B80,
65-88, 65—-A90, 70, B90, C90, C90A, E90, H90, 65-A90-1, 65—
A90-2, 65-A90-3, 65-A90-4, 95, B95, B95A, DI5A, E95, 95-55,
95-A55, 95-B55, 95-B55A, 95-B55B (T-42A), 95-C55, 95-C55A,
D55, D55A, E55, E55A, 56TC, A56TC, 58, 58A, 58P, 58PA, 58TC,
58TCA, 99, 99A, 99A (FACH), A99, A99A, B99, C99, 100, A100 (U-
21F), A100A, A100C, B100, 2000, 3000, 390, 19A, B19, M19A, 23,
A23, A23A, A23-19, A23-24, B23, C23, A24, A24R, B24R, C24R,
60, A60, B60, 18D, A18A, A18D, S18D, SA18A, SA18D, 3N, 3NM,
3TM, JRB-6, D18C, D18S, E18S, RC-45J (SNB-5P), E18S-9700,
G18S, H18, C-45G, TC-45G, C-45H, TC-45H, TC-45J, UC-45]
(SNB-5), 50 (L-23A), B50 (L-23B), C50, D50 (L—23E), D50A, D50B,
D50C, D50E-5990, E50 (L-23D, RL-23D), F50, G50, H50, J50, 45
(YT=34), A45 (T—34A or B—45), D45 (T-34B).

BC-1A, AT-6 (SNJ-2), AT-6A (SNJ-3), AT-6B, AT-6C (SNJ-4), AT—
6D (SNJ-5), AT-6F (SNF-6), SNJ—7, T-6G, NOMAD NA-260.

SC-7 Series 2, SC-7 Series 3.

T67M260, T67M260-T3A.

TB9, TB10, TB20, TB21, TB200, TBM 700, M.S. 760, M.S. 760 A,
M.S. 760 B, Rallye 100S, Rallye 150ST, Rallye 150T, Rallye 235E,
Rallye 235C, MS 880B, MS 885, MS 894A, MS 893A, MS 892A—
150, MS 892E-150, MS 893E, MS 894E, GA-7.

AA-1, AA-1A, AA-1B, AA-1C, AA-5, AA-5A, AA-5B, AG-5B.

500, 500-A, 500-B, 500-U, 500-S, 520, 560, 560-A, 560-E, 560F,
680, 680E, 680F, 680FL, 680FL(P), 680T, 680V, 680W, 681, 685,
690, 690A, 690B, 690C, 690D, 695, 695A, 6958, 720, 700.

108, 108-1, 108-2, 108-3, 108-5.

P68, P68B, P68C, P68C-TC, P68 “Observer,” P68 “Observer 2,”
P68TC “Observer,” AP68TP300 “Spartacus,” AP68TP 600 “Viator.”

CH2000.
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What Is the Unsafe Condition Presented in
This AD?

(d) The actions specified in this AD are
intended to prevent interrogating aircraft
from possibly receiving inaccurate replies,

due to suppression, from aircraft equipped
with the GTX 330/330D Mode S
Transponders when the pulses are below the
Minimum Trigger Level (MTL). The
inaccurate replies could result in reduced

vertical separation or unsafe TCAS resolution
advisories.

What Must I Do To Address This Problem?

(e) To address this problem, you must
accomplish the following:

Action

Compliance

Procedures

Install GTX 330/330D software upgrade to
version 3.03.

Install the software upgrade within 30 days
after the effective date of this AD, unless al-
ready accomplished.

Follow GARMIN International Inc. Service Bul-
letin No.: 0304, Rev B, dated June 12,
2003.

How Do I Get Copies of the Documents
Referenced in This AD?

(g) You may get copies of the documents
referenced in this AD from GARMIN
International Inc. 1200 East 151st Street,
Olathe, KS 66062. You may view these
documents at FAA, Central Region, Office of
the Regional Counsel, 901 Locust, Room 506,
Kansas City, Missouri 64106.

Issued in Kansas City, Missouri, on
December 19, 2003.
Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 03-31978 Filed 12-29-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 600
[Docket No. 2003N-0528]
Revision of the Requirements For

Spore-Forming Microorganisms;
Companion to Direct Final Rule

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
amend the biologics regulations by
providing options to the existing
requirement for separate, dedicated
facilities and equipment for work with
spore-forming microorganisms. FDA is
proposing this amendment due to
advances in facility, system, and
equipment design and in sterilization
technologies that would allow work
with spore-forming microorganisms to
be performed in multiproduct
manufacturing areas. We are amending
the regulations because the existing
requirement for always using separate,
dedicated facilities and equipment for
work with spore forming
microorganisms is no longer necessary.
We are taking this action as part of our
continuing effort to reduce the burden
of unnecessary regulations on industry

and to revise outdated regulations
without diminishing public health
protection. This proposed rule is a
companion document to the direct final
rule published elsewhere in this issue of
the Federal Register. We are taking this
action because the proposed changes are
noncontroversial and we do not
anticipate any significant adverse
comments. If we receive any significant
adverse comments that warrant
terminating the direct final rule, we will
consider such comments on the
proposed rule in developing the final
rule.

DATES: Submit written comments on or
before March 15, 2004.

ADDRESSES: Submit written or electronic
comments on the proposed rule to the
Division of Dockets Management (HFA—
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852. Submit electronic comments
to http://www.fda.gov/dockets/
ecomments.

FOR FURTHER INFORMATION CONTACT:
Valerie A. Butler, Center for Biologics
Evaluation and Research (HFM-17),
Food and Drug Administration, 1401
Rockville Pike, suite 200N, Rockville,
MD 20852-1448, 301-827—6210.
SUPPLEMENTARY INFORMATION:

I. Background

This proposed rule is a companion to
the direct final rule published in the
final rules section of this issue of the
Federal Register. This companion
proposed rule provides the procedural
framework to finalize the rule in the
event that the direct final rule receives
any adverse comment and is withdrawn.
The comment period for this companion
proposed rule runs concurrently with
the comment period for the direct final
rule. Any comments received under this
companion rule will also be considered
as comments regarding the direct final
rule. We are publishing the direct final
rule because the rule contains
noncontroversial changes, and we do
not anticipate that it will receive any
significant adverse comments.

An adverse comment is defined as a
comment that explains why the rule

would be inappropriate, including
challenges to the rule’s underlying
premise or approach, or would be
ineffective or unacceptable without a
change. In determining whether an
adverse comment is significant and
warrants terminating a direct final
rulemaking, we will consider whether
the comment raises an issue serious
enough to warrant a substantive
response in a notice-and-comment
process. Comments that are frivolous,
insubstantial, or outside the scope of the
rule will not be considered significant
or adverse under this procedure. A
comment recommending a rule change
in addition to the rule would not be
considered a significant adverse
comment unless the comment states
why the rule would be ineffective
without additional change. In addition,
if a significant adverse comment applies
to an amendment, paragraph, or section
of this rule and that provision can be
severed from the remainder of the rule,
we may adopt as final those provisions
of the rule that are not subjects of
significant adverse comments.

If no significant adverse comment is
received in response to the direct final
rule, no further action will be taken
related to this proposed rule. Instead,
we will publish a confirmation
document, before the effective date of
the direct final rule, confirming that the
direct final rule will go into effect on
June 1, 2004. Additional information
about direct rulemaking procedures is
set forth in a guidance published in the
Federal Register of November 21, 1997
(62 FR 62466).

Spore-forming microorganisms are
used in the production of certain
biological products. These
microorganisms may be used as source
material for further manufacture into
final products used in the prevention,
treatment or cure of a disease or
condition of human beings. By their
very nature, these microorganisms pose
a great challenge to manufacturers.
Bacteria produce spores as a means to
survive adverse environmental
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conditions, while some fungi use them
as a form of reproduction. Spores show
great resistance to high temperature,
freezing, dryness, antibacterial agents,
radiation, and toxic chemicals. Under
favorable conditions, spores can
germinate into actively growing bacteria
and fungi. Many of these spore-forming
microorganisms are pathogenic to
humans and have been implicated in
causing morbidity and mortality. To
ensure the safety of a biological product
manufactured in a facility in which
spore-forming microorganisms are
present, these microorganisms must be
kept under tight control to avoid the
release of spores into the manufacturing
atmosphere and potential contamination
of other products.

Due to the unique survival properties
of spore-forming microorganisms,
current FDA regulations require that
work with these microorganisms be
conducted separately from
manufacturing operations for other
products. (Currently, FDA regulations
use the term “spore-bearing”
microorganisms. In this rulemaking, we
are proposing to revise these regulations
to use the term “spore-forming” because
it is a more commonly used term. For
the purposes of these regulations, spore-
forming microorganisms include both
the spore and vegetative cells.) Under
§600.11(e)(3) (21 CFR 600.11(e)(3)), all
work with spore-forming
microorganisms must be performed in
an entirely separate building, or in a
completely walled-off portion of a
building if that portion is constructed so
as to prevent contamination of other
areas and if entrances to such portion
are independent of the remainder of the
building. Section 600.11(e)(3) further
requires that all vessels, apparatus, and
equipment used for spore-forming
microorganisms be permanently
identified and reserved exclusively for
use with those organisms. This
provision also states that any materials
destined for further manufacturing may
be removed from this area only under
conditions that will prevent the
introduction of spores into other
manufacturing areas.

In accordance with Executive Order
12866, which directs Federal agencies to
review their regulations and eliminate
or modify those that are outdated or
otherwise in need of reform, we are
revising § 600.11(e)(3) to allow greater
manufacturing flexibility regarding
work with spore-forming
microorganisms. The revisions provide
that work with spore-forming
microorganisms may be performed in
multiproduct manufacturing areas when
appropriate controls to prevent
contamination of other products and

areas exist. We recognize that advances
in facility, system, and equipment
design and in sterilization technologies
have increased the ability of
manufacturers to control and analyze
the manufacture of biological products
and the equipment used in their
manufacture. The use of appropriate
controls and procedures and processes
provide an adequate degree of
confidence that a product meets the
expected levels of safety and purity.
Areas of special concern, such as
containment, contamination with
pathogenic and/or toxic agents,
sterilization, and disinfection can be
addressed using currently available and
required procedures and processes.

This proposed rule does not apply to
spore-forming microorganisms used for
testing of biological products to
determine the growth-promoting
qualities of test media used to ensure
the sterility of each lot of product or as
biological indicators for validation of
steam sterilization cycles. The rule also
does not change the requirements for
those products set forth in § 600.11(e)(2)
and 21 CFR 610.12.

II. Highlights of the Proposed Rule

We are proposing to amend our
regulations involving spore-forming
microorganisms as set forth below.

A. Work With Spore-Forming
Microorganisms

We are revising § 600.11(e)(3) to
provide greater flexibility in production
facilities and procedures for work with
spore-forming microorganisms.

Revised §600.11(e)(3)(i) states that
manufacturing processes using spore-
forming microorganisms conducted in a
multiproduct manufacturing site must
be performed under appropriate
controls to prevent contamination of
other products and areas within the site.
We regard a manufacturing site as an
entire complex of buildings, connected
or separate, that belongs to one entity
engaged in the manufacture of any one
product or multiple products. An area
within a manufacturing site is a
specified location within a facility
(physical structure) associated with the
manufacturing of any one product or
multiple products. Revised
§600.11(e)(3)(1) further states that
prevention of spore contamination can
be achieved by using a separate,
dedicated building or, if manufacturing
is conducted in a multiproduct
manufacturing building, by using
process containment. Finally, revised
§600.11(e)(3)(i) states that all product
and personnel movement between the
area where the spore-forming
microorganisms are manufactured and

other manufacturing areas must be
conducted under conditions that will
prevent the introduction of spores into
other areas of the facility.

Revised §600.11(e)(3)(ii) states that if
process containment is employed in a
multiproduct manufacturing area,
procedures must be in place to
demonstrate adequate removal of the
spore-forming microorganism(s) from
the manufacturing area for subsequent
manufacture of other products. Revised
§600.11(e)(3)(ii) further states that these
procedures must provide for adequate
removal or decontamination of the
spore-forming microorganisms on and
within manufacturing equipment,
facilities, and ancillary room items as
well as the removal of disposable or
product dedicated items from the
manufacturing area. Finally, revised
§600.11(e)(3)(ii) states that
environmental monitoring specific for
the spore-forming microorganism(s)
must be conducted in adjacent areas
during manufacturing operations and in
the manufacturing area after completion
of cleaning and decontamination.

Under revised § 600.11(e)(3(ii),
processing and propagation of spore-
forming microorganisms must be
conducted in areas and using systems
that are not used for any other purpose
at the same time. Prior to processing and
propagation of any organism,
procedures must be designed and in
place to prevent contamination with
pathogenic and/or toxic agents, as well
as to decontaminate, sterilize and/or
disinfect, as appropriate, all affected
areas and systems. It is important to
demonstrate control over and
containment of spore-forming
microorganisms during their
propagation and processing in order to
prevent contamination of the product.
Products derived from spore-forming
microorganisms should not be removed
from designated areas unless this can be
done in a manner that prevents
contamination of other products. These
containment procedures will provide a
level of assurance that products made
using spore-forming microorganism
remain safe, pure, and of high quality.

The agency anticipates developing a
guidance document to assist
manufacturers in complying with these
more flexible provisions on work with
spore-forming microorganisms.

B. Substitution of “Spore-Forming” for
“Spore-Bearing”’

As noted previously in this document,
we are replacing the term “spore-
bearing” in our regulations with the
term “‘spore-forming”’ because the latter
has become the more commonly used
term to describe these microorganisms.
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Accordingly, in addition to
§600.11(e)(3), we are revising
§§600.10(c)(3) (21 CFR 600.10(c)(3))
and 600.11(e)(1) and (e)(2) by
substituting the term ““spore-forming”
for the term “‘spore-bearing”.

III. Analysis of Impacts

A. Review Under Executive Order
12866, the Regulatory Flexibility Act,
and the Unfunded Mandates Reform
Act of 1995

FDA has examined the impacts of the
proposed rule under Executive Order
12866, the Regulatory Flexibility Act (5
U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Public
Law 104—4). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). We believe that
this proposal is consistent with the
regulatory philosophy and principles
identified in the Executive order. In
addition, the proposed rule is not a
significant regulatory action as defined
by the Executive order and is not subject
to review under the Executive order.

The Regulatory Flexibility Act
requires agencies to analyze whether a
rule may have a significant economic
impact on a substantial number of small
entities. Because the proposed rule
allows for greater flexibility in
production facilities and procedures for
work with spore-forming
microorganisms, it would not result in
any increased burden or costs on small
entities. Therefore, FDA certifies that
the proposed rule will not have a
significant economic impact on a
substantial number of small entities,
and no further analysis is required
under the Regulatory Flexibility Act.

The Unfunded Mandates Reform Act
requires that agencies prepare a written
statement under section 202(a) of
anticipated costs and benefits before
proposing any rule that may result in an
annual expenditure by State, local and
tribal governments, in the aggregate, or
by the private sector, of $100 million
(adjusted annually for inflation).
Because the rule does not impose
mandates on State, local, or tribal
governments, or the private sector, that
will result in an expenditure in any one
year of $100 million or more, FDA is not
required to perform a cost-benefit
analysis according to the Unfunded
Mandates Reform Act.

B. Environmental Impact

The agency determined under 21 CFR
25.31(h) that this action is of a type that
does not individually or cumulatively
have a significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

C. Federalism

We have analyzed this proposed rule
in accordance with the principles set
forth in Executive Order 13132. We
have determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, we
have concluded that the rule does not
contain policies that have federalism
implications as defined in the order
and, consequently, a federalism
summary impact statement is not
required.

IV. The Paperwork Reduction Act of
1995

This proposed rule contains no
collections of information. Therefore,
clearance by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520) is not required.

V. Request for Comments

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES) written or electronic
comments regarding this proposal.
Submit a single copy of electronic
comments to http://www.fda.gov/
dockets/ecomments or two paper copies
of any mailed comments, except that
individuals may submit one paper copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.

List of Subjects in 21 CFR Part 600

Biologics, Reporting and
recordkeeping requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and the Public
Health Service Act, and under authority
delegated to the Commissioner of Food
and Drugs, it is proposed that 21 CFR
part 600 be amended as follows:

PART 600—BIOLOGICAL PRODUCTS:
GENERAL

1. The authority citation for 21 CFR
part 600 continues to read as follows:

Authority: 21 U.S.C. 321, 351, 352, 353,
355, 360, 360i, 371, 374; 42 U.S.C. 216, 262,
263, 263a, 264, 300aa—25.

§600.10 [Amended]

2. Section 600.10 Personnel is
amended in paragraph (c)(3) by
removing the words ““spore-bearing”
and adding in their place the words
“spore-forming”.

3. Section 600.11 is amended in
paragraph (e)(1) by removing the words
“spore-bearing” and adding in their
place the words “spore-forming”’; in
paragraph (e)(2) by removing the words
“spore-bearing” in the heading and text,
and adding in their place the words
“spore-forming”’; and by revising
paragraph (e)(3) to read as follows:

§600.11 Physical establishment,
equipment, animals, and care.
* * * * *

(e) * % %

(3) Work with spore-forming
microorganisms. (i) Manufacturing
processes using spore-forming
microorganisms conducted in a
multiproduct manufacturing site must
be performed under appropriate
controls to prevent contamination of
other products and areas within the site.
Prevention of spore contamination can
be achieved by using a separate
dedicated building or by using process
containment if manufacturing is
conducted in a multiproduct
manufacturing building. All product
and personnel movement between the
area where the spore-forming
microorganisms are manufactured and
other manufacturing areas must be
conducted under conditions that will
prevent the introduction of spores into
other areas of the facility.

(ii) If process containment is
employed in a multiproduct
manufacturing area, procedures must be
in place to demonstrate adequate
removal of the spore-forming
microorganism(s) from the
manufacturing area for subsequent
manufacture of other products. These
procedures must provide for adequate
removal or decontamination of the
spore-forming microorganisms on and
within manufacturing equipment,
facilities, and ancillary room items as
well as the removal of disposable or
product dedicated items from the
manufacturing area. Environmental
monitoring specific for the spore-
forming microorganism(s) must be
conducted in adjacent areas during
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manufacturing operations and in the
manufacturing area after completion of

cleaning and decontamination.
* * * * *

Dated: December 11, 2003.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 03—31918 Filed 12—29-03; 8:45 am)]
BILLING CODE 4160-01-S

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-143321-02; REG-156232-03]
RIN 1545-BB60; RIN 1545-BC80

Information Reporting Relating to
Taxable Stock Transactions

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Withdrawal of previous
proposed rules; notice of proposed
rulemaking by cross-reference to
temporary regulations and notice of
public hearing.

SUMMARY: This document withdraws
proposed regulations published in the
Federal Register on November 18, 2002
(REG-143321-02). In the Rules and
Regulations section of this issue of the
Federal Register, the IRS is issuing
temporary regulations relating to
information reporting relating to taxable
stock transactions. This document
contains proposed regulations under
section 6043(c) requiring information
reporting by a corporation if control of
the corporation is acquired or if the
corporation has a recapitalization or
other substantial change in capital
structure. This document also contains
proposed regulations under section
6045 concerning information reporting
requirements for brokers with respect to
transactions described in section
6043(c). The text of the temporary
regulations serves as the text of these
proposed regulations. This document
also provides notice of a public hearing
on these proposed regulations.

DATES: Written or electronic comments
must be received by March 29, 2004.
Outlines of topics to be discussed at the
public hearing scheduled for March 31,
2004, at 10 a.m., must be received by
March 10, 2004.

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-156232—-03), room
5203, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand
delivered Monday through Friday

between the hours of 8 a.m. and 4 p.m.
to: CC:PA:LPD:PR (REG-156232-03),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC. Alternatively,
taxpayers may submit electronic
comments directly to the IRS Internet
site at www.irs.gov/regs. The public
hearing will be held in the IRS
Auditorium, Internal Revenue Building,
1111 Constitution Avenue, NW.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Nancy L. Rose (202) 622—-4910;
concerning submissions of comments,
the hearing, and/or to be placed on the
building access list to attend the
hearing, Robin Jones at (202) 622-7180
(not toll-free numbers).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The forms referenced in these
regulations have been, or will be,
approved by the Office of Management
and Budget in accordance with the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)).

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid OMB control number.

Books and records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

This document withdraws the Notice
of Proposed Rulemaking (REG-143321—
02) that was published in the Federal
Register on November 18, 2002 (67 FR
65496). Temporary regulations in the
Rules and Regulations section of this
issue of the Federal Register amend the
Income Tax Regulations (26 CFR Part 1)
relating to sections 6043 and 6045. The
temporary regulations set forth
information reporting requirements
relating to acquisitions of control and
substantial changes in capital structure.
The text of those regulations also serves
as the text of these proposed
regulations. The preamble to the
temporary regulations explains the
amendments and these proposed
regulations.

On November 18, 2002, the IRS
published temporary regulations under
section 6043(c) (TD 9022). The
transactions covered by the reporting

requirement were certain acquisitions of
control and substantial changes in the
capital structure of a corporation. These
regulations required a corporation to
attach a form to its income tax return
describing these transactions and to file
information returns with respect to
certain shareholders in such
transactions. On November 18, 2002, the
IRS also published temporary
regulations under section 6045, which
provided for information reporting with
respect to these transactions by brokers
(together with the section 6043(c)
temporary regulations, the “2002
temporary regulations”. The 2002
temporary regulations were effective for
acquisitions of control and substantial
changes in capital structure occurring
after December 31, 2001, if the reporting
corporation or any shareholder was
required to recognize gain (if any) as a
result of the application of section
367(a) as a result of the transaction.

The text of the 2002 temporary
regulations also served as the text of
proposed regulations set forth in a cross-
referencing notice of proposed
rulemaking published in the Proposed
Rules section of the same issue of the
Federal Register (2002 proposed
regulations) (REG—-143321-02). The
provisions of the proposed regulations
were proposed to be effective with
respect to any acquisition of control or
substantial change in capital structure
occurring after the date on which final
regulations would be published in the
Federal Register. The preamble to the
notice of proposed rulemaking invited
public comments with respect to the
potential for duplicate reporting and
with respect to the burden of
compliance with the reporting
requirements.

The IRS received a number of written
public comments with respect to the
information reporting requirements set
forth in the 2002 temporary and
proposed regulations. In addition, the
IRS met with representatives of the
Information Reporting Program
Advisory Committee (IRPAC) and other
representatives of the securities industry
to discuss their concerns and
suggestions for revisions to the
regulations.

After considering the issues
concerning affected taxpayers, the IRS
has decided to revise the 2002
temporary regulations. The revised
temporary regulations set forth
information reporting rules that will
help ensure that brokers and
shareholders receive information
regarding these corporate transactions,
without unduly burdening brokers and
other members of the securities
industry. The text of the revised
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temporary regulations also serves as the
text of these proposed regulations
(reproposed regulations).

Summary of Comments and
Explanation of Provisions

The commentators noted certain gaps
in the transmission of information
under the 2002 temporary and proposed
regulations between corporations
subject to reporting and brokers.
Information reporting by brokers
depends upon the effective
dissemination of information from the
corporation to the reporting community,
and broker reporting is difficult to
effectuate if there are gaps in the process
of transmitting this information.

As provided in the 2002 temporary
and proposed regulations, a reporting
corporation would file Forms 1099—
CAP, “Changes in Corporate Control
and Capital Structure”, with respect to
its shareholders of record, including
brokers, under § 1.6043—4T(b) and
proposed § 1.6043—4(b). Brokers who
received Forms 1099-CAP would then
file Forms 1099-CAP with respect to
their customers pursuant to § 1.6045-3T
and proposed § 1.6045-3. The
commentators pointed out that a large
majority of U.S. publicly issued
securities are actually held on behalf of
brokerage firms through clearing
organizations. Pursuant to the 2002
temporary and proposed regulations,
clearing organizations would receive
Forms 1099-CAP from the reporting
corporation; however, because clearing
organizations are not treated as brokers,
they in turn would not be required
under § 1.6045-3T and reproposed
§1.6045-3 to file Forms 1099—CAP with
respect to their broker-members.
Consequently, brokers (who had the
requirement to file a Form 1099-CAP
upon receiving one) would not receive
Form 1099—-CAP if they held their
shares through a clearing organization.
In addition, brokers may not be aware
of the requirement to report with respect
to a particular corporate transaction, or
may have difficulty obtaining the
information necessary for reporting.
Thus, under the 2002 temporary and
proposed regulations, the actual
shareholders of the reporting
corporation, the broker’s customers,
may not receive information returns to
assist them in preparing their income
tax returns.

To address this issue, commentators
suggested an alternative procedure to
ensure that brokers receive the required
information for reporting and to bridge
any potential gaps in the chain of
reporting. Commentators recommended
that the IRS act as a central repository
of information necessary for brokers and

issue a publication containing
information needed for brokers to satisfy
their reporting obligations. Brokers and
commercial tax services that publish
current developments could access this
information, and brokers could use this
information in preparing Forms 1099—
CAP with respect to their customers. An
alternative suggested by commentators
was to require the reporting corporation
to post essential information for
reporting, from its Form 8806,
“Information Return for Acquisition of
Control or Substantial Change in Capital
Structure,” to an IRS Web site.

Based on the comments, revised
§1.6043—4T(a)(1)(vi) and reproposed
§1.6043—4(a)(1)(vi) provide that
reporting corporations may elect on
Form 8806 to consent to the publication
by the IRS of information necessary for
brokers to file information returns with
respect to their customers. To provide
every corporation with the ability to
make this election, the revised
temporary regulations require reporting
corporations to file Form 8806 even
though the corporation may also report
the transaction under sections 351, 355,
or 368. In order to enable the IRS to
publish the information timely, the
revised temporary regulations require
reporting corporations to file Form 8806
within 45 days after the transaction, and
in no event later than January 5 of the
year following the calendar year in
which the transaction occurs.

The role of clearing organizations was
also the subject of comments.
Commentators suggested that the
regulations utilize existing processes for
distributing information to minimize the
cost of and the time required for
implementing reporting by the industry.
Those existing processes include the
dissemination of information by
clearing organizations. Under current
practices, important information
regarding corporate transactions
(including tax information) is
disseminated by clearing organizations
to their members. The revised
temporary and reproposed regulations
try to take advantage of this existing
information flow by continuing to
require corporations to provide a Form
1099—-CAP to clearing organizations that
are listed as shareholders of record at
the time of an acquisition of control or
substantial change in capital structure.
It is anticipated that clearing
organizations will disseminate
information obtained from the Form
1099—CAP to their members and that
broker-members will use that
information (and information obtained
from other sources) to satisfy their own
reporting obligations under section
§1.6045-3T and reproposed § 1.6045-3.

Under the revised regulations, a broker
is required to report information if the
broker knows or has reason to know,
based on readily available information,
that there was an acquisition of control
or substantial change in capital
structure with respect to shares held by
the broker on behalf of a customer. If a
clearing organization disseminates
information identifying an acquisition
of control or a substantial change in
capital structure to a broker-member,
the broker-member has readily available
information about the transaction and
must satisfy its reporting obligations
under § 1.6045-3T and reproposed

§ 1.6045-3 with respect to the
transaction.

The revised temporary and
reproposed regulations provide that a
reporting corporation is not required to
file Forms 1099—CAP with respect to its
shareholders which are clearing
organizations, or to furnish Forms 1099—
CAP to such clearing organizations, if
the corporation makes the election to
permit the IRS to publish information
regarding the transaction. The IRS’
publication of such information
pursuant to the corporation’s consent
will provide readily available
information for brokers, who must
satisfy their reporting obligations with
respect to the transaction.

Commentators also requested that
brokers be permitted to utilize Form
1099-B for reporting under § 1.6045-3T
and reproposed § 1.6045-3, rather than
overhaul their systems to report on
Form 1099-CAP. The commentators
point out that this would also avoid any
confusion stemming from the issuance
of both types of forms to the same
taxpayer in the same transaction. The
revised temporary regulations and
reproposed regulations provide that
Form 1099-B should be used by brokers
for reporting under § 1.6045-3T and
reproposed § 1.6045-3. With respect to
transactions occurring in 2003, brokers
may use either Form 1099-B or 1099—
CAP.

Proposed Effective Date

The provisions of these regulations
are proposed to be applicable for any
acquisition of control and change in
capital structure occurring after the date
on which these regulations are
published in the Federal Register as
final regulations.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
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553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small businesses.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
electronic or written comments (a
signed original and eight (8) copies) that
are submitted timely to the IRS. The IRS
and Treasury Department request
comments on the clarity of the proposed
rules and how they can be made easier
to understand. All comments will be
available for public inspection and
copying. A public hearing has been
scheduled for March 31, 2004,
beginning at 10 a.m. in the IRS
Auditorium, Internal Revenue Building,
1111 Constitution Avenue, NW.,
Washington, DC. Because of access
restrictions, visitors will not be
admitted beyond the immediate
entrance area more than 30 minutes
before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT portion of this
preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments must submit
electronic or written comments and an
outline of the topics to be discussed and
the time to be devoted to each topic (a
signed original and eight (8) copies) by
March 10, 2004. A period of 10 minutes
will be allotted to each person for
making comments. An agenda showing
the scheduling of the speakers will be
prepared after the deadline for
reviewing outlines has passed. Copies of
the agenda will be available free of
charge at the hearing.

Drafting Information

The principal author of this notice of
proposed rulemaking is Nancy L. Rose,
Office of Associate Chief Counsel
(Procedure and Administration).

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Withdrawal of a Previous Notice of
Proposed Rulemaking

Accordingly, under the authority of
26 U.S.C. 7805, the notice of proposed
rulemaking published in the Federal
Register on November 18, 2002 (REG—
143321-02) is withdrawn.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

1. The authority citation for part 1
continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

2. Section 1.6043—4 is added to read
as follows:

§1.6043-4 Information returns relating to
certain acquisitions of control and changes
in capital structure.

[The text of proposed § 1.6043—4 is
the same as the text of § 1.6043—4T
published elsewhere in this issue of the
Federal Register]

3. Section 1.6045-3 is added to read
as follows:

§1.6045-3 Information reporting for
acquisitions of control or substantial
changes in capital structure.

[The text of proposed § 1.6045-3 is
the same as the text of § 1.6045-3T
published elsewhere in this issue of the
Federal Register]

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 03-31362 Filed 12—29-03; 8:45 am)]
BILLING CODE 4830-01-P

DEPARTMENT OF JUSTICE

Office of Justice Programs

28 CFR Part 90
[OJP Docket No. 1378]
RIN 1121-AA67

STOP Violence Against Women
Formula Grant Program and STOP
Violence Against Indian Women
Discretionary Grant Program:
Clarification of Match Requirement

AGENCY: Office on Violence Against
Women, Office of Justice Programs,
Department of Justice.

ACTION: Notice of proposed rule.

SUMMARY: This rule proposed to amend
the regulations for the STOP (Services—
Training—Officers—Prosecutors)
Violence Against Women Formula Grant

Program and the STOP Violence Against
Indian Women Discretionary Grant
Program in 28 CFR 90.17 and 90.55,
respectively, to clarify the statutory
provision in 42 U.S.C. 3796gg—1(f)
requiring that each STOP fund grantee
provide matching funds in an amount
no less than 25% of the total costs of the
projects described in the application for
funds.

DATES: Written comments should be
submitted by January 29, 2004.
ADDRESSES: Please send written
comments, by U.S. mail, to: Marnie
Shiels, Attorney-Advisor, Office on
Violence Against Women, Office of
Justice Programs, 810 7th Street, NW.,
Washington, DC 20531; or by e-mail, to:
OVWRegs@ojp.usdoj.gov. To ensure
proper handling, please reference OJP
No. 1378 on your correspondence.

FOR FURTHER INFORMATION CONTACT:
Marnie Shiels, Attorney-Advisor, Office
on Violence Against Women, Office of
Justice Programs, 810 7th Street, NW.,
Washington, DC 20531, telephone: (202)
307-6026.

SUPPLEMENTARY INFORMATION: The STOP
and STOP Violence Against Indian
Women (VAIW) Programs are codified
at 42 U.S.C. 3796gg et seq. The final rule
for these programs, 28 CFR Part 90
(Subparts B and C), was promulgated on
April 18, 1995. The STOP grants are
awarded to states and territories to
develop and strengthen the criminal
justice system’s response to violence
against women and to support and
enhance services for victims. The STOP
VAIW grants are intended to develop
and strengthen tribal law enforcement
and prosecution efforts to combat
violence against Indian women and to
develop and enhance services for
victims of such crimes.

Because this is a technical
amendment to clarify the matching
requirement within the authorizing
statute, the deadline for written
comments is 30-days from the date of
publication of this proposed rule in the
Federal Register.

Statutory Match Requirement

The STOP statute, 42 U.S.C. 3796gg—
1(f), provides: “The Federal share of a
grant made under [these grant programs]
may not exceed 75 percent of the total
costs of the projects described in the
application submitted.” In accordance
with the statutory matching funds
requirement, States and Indian tribal
governments receiving funds under
these two programs must ensure that
only 75 percent of their total budget for
the grant project comes from STOP grant
funds. The purpose of requiring STOP
formula fund grantees to provide a 25%
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match is to augment the resources
available to the project from grant funds
and to foster the dedication of State,
local, and community resources to the
purposes of the project. States and tribal
governments must calculate ‘“matching
funds” based on their entire grant
awards, including amounts that they are
allowed to allocate for administrative
expenses or indirect costs. (In the case
of American Samoa, Guam, the Virgin
Islands, and the Northern Mariana
Islands, the requirement for matching
funds (up to $200,000) is waived
pursuant to 48 U.S.C. 1469a(d).)

Grantees may satisfy this match
requirement with either cash or in-kind
services and may require sub-grantees to
provide all or part of the match. The
costs of activities counted as matching
funds must be directly related to the
project goals and objectives. For Indian
tribes, as provided in 42 U.S.C. 3796gg—
1(g), appropriations for the activities of
any agency of an Indian tribal
government or of the Bureau of Indian
Affairs performing law enforcement
functions on any Indian lands may be
used to provide the match. The Office
of Justice Programs Financial Guide,
Part III, Chapter 3, provides information
on additional sources of matching
funds.

By statute, grantees under the STOP
Violence Against Women Formula Grant
Program and the STOP Violence Against
Indian Women Discretionary Grant
Program are required to provide a 25%
match—or 25% of the total funds
associated with the project being
funded. (Thus, OVW provides only 75%
of the total funding for each project.)
The current regulations prohibit state
and Indian tribal government grantees
from passing on any portion of the 25%
match requirement to any subgrantees
who are nonprofit, non-governmental
victim services programs, even though
the statute contains no such prohibition.
The revised rule will conform OJP
regulations to the statute by permitting
grantees to require that those
subgrantees provide a portion of the
overall 25% match that is required for
the project.

Executive Order 12866

This regulation has been drafted and
reviewed in accordance with Executive
Order 12866, section 1(b), Principles of
Regulation. The Office of Justice
Programs has determined that this rule
is not a “‘significant regulatory action”
under Executive Order 12866, section
3(f), Regulatory Planning and Review,
and accordingly this rule has not been
reviewed by the Office of Management
and Budget.

Cost/Benefit Assessment

This proposed rule is a technical
amendment that clarifies the match
requirement for entities awarded funds
under the STOP Violence Against
Women Formula Grant Program and the
STOP Violence Against Indian Women
Discretionary Grant Programs. The only
cost of this proposed rule is thus borne
by grantees for whom the benefit of
receiving funds outweighs any cost
imposed by the matching funds
requirement.

Executive Order 13132

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. This proposed
rule is a technical amendment that
clarifies the match requirement for
entities awarded funds under the STOP
Violence Against Women Formula Grant
Program and the STOP Violence Against
Indian Women Discretionary Grant
Programs, but has no effect on other
funds granted to states. Therefore, in
accordance with Executive Order 12612,
it is determined that this rule does not
have sufficient federalism implications
to warrant preparation of a Federalism
Assessment.

Regulatory Flexibility Act

The Office of Justice Programs, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed this regulation and by
approving it certifies that this regulation
will not have a significant economic
impact upon a substantial number of
small entities for the following reason:
This proposed rule is a technical
amendment that clarifies the match
requirement for entities awarded funds
under the STOP Violence Against
Women Formula Grant Program and the
STOP Violence Against Indian Women
Discretionary Grant Programs, but has
no effect on other funds.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and it will not uniquely
affect small governments. Therefore, no
actions were deemed necessary under
the provisions of the Unfunded
Mandates Reform Act of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This rule will not
result in an annual effect on the
economy of $100,000,000 or more; a
major increase in cost or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete in domestic and
export markets.

List of Subjects in 28 CFR Part 91

Grant programs, Judicial
administration.

For the reason set forth in the
preamble, the Office of Justice Programs
proposes to amend 28 CFR Chapter I as
follows:

PART 90—VIOLENCE AGAINST
WOMEN

Subpart B—The STOP (Services—
Training—Officers—Prosecutors)

Violence Against Women Formula
Grant Program

1. The authority citation for Part 90,
subparts B and C, continues to read as
follows:

Authority: 42 U.S.C. 3796gg et seq.

2. Paragraph (c) of § 90.17 is proposed
to be revised to read as follows:

§90.17 Matching requirements.
* * * * *

(c) The match expenditures must be
committed for each funded project
under the grant, including
administrative and indirect costs, and
cannot be derived from other Federal

funds.
* * * * *

Subpart C—Indian Tribal Governments
Discretionary Program

3. Paragraph (c) of § 90.55 is proposed
to be revised to read as follows:

§90.55 Matching requirements.

* * * * *

(c) The match expenditures must be
committed for each funded project
under the grant, including
administrative and indirect costs, and,
as provided in 42 U.S.C. § 3796gg—1(g),
may be derived from appropriations for
the activities of any agency of an Indian
tribal government or of the Bureau of
Indian Affairs performing law
enforcement functions on any Indian

lands.
* * * * *
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Dated: December 22, 2003.
Diane M. Stuart,
Director, Office on Violence Against Women.
[FR Doc. 03—-32017 Filed 12—29-03; 8:45 am]
BILLING CODE 4410-18-P

DEPARTMENT OF THE TREASURY

Office of the Secretary

31 CFR Part 10
[REG-122379-02]
RIN 1545-BA70

Regulations Governing Practice Before
the Internal Revenue Service

AGENCY: Office of the Secretary,
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This notice proposes
modifications of the regulations
governing practice before the Internal
Revenue Service (Circular 230). These
regulations affect individuals who are
eligible to practice before the IRS. The
proposed modifications set forth best
practices for tax advisors providing
advice to taxpayers relating to Federal
tax issues or submissions to the IRS and
modify the standards for certain tax
shelter opinions. This document also
provides notice of a public hearing
regarding the proposed regulations.
DATES: Comments: Written or
electronically generated comments must
be received by February 13, 2004.
Public Hearing: Outlines of topics to
be discussed at the public hearing
scheduled for February 18, 2004, in the
Auditorium of the Internal Revenue
Building at 1111 Constitution Avenue,
NW., Washington, DC 20224, must be
received by February 11, 2004.
ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-122379-02), room
5203, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand
delivered Monday through Friday
between the hours of 8 a.m. and 4 p.m.
to: CC:PA:LPD:PR (REG-122379-02),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC. Alternatively,
taxpayers may submit comments
electronically via the IRS Internet site
at: www.irs.gov/regs.
FOR FURTHER INFORMATION CONTACT:
Concerning issues for comment, Heather
L. Dostaler or Bridget E. Tombul at (202)
622—4940; concerning submissions of
comments, Guy Traynor of the
Publications and Regulations Branch at
(202) 622-7180 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking has been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507). Comments on the
collection of information should be sent
to the Office of Management and
Budget, Attn: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503, with copies to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer,
SE:W:CAR:MP:T:T:SP, Washington, DC
20224. Comments on the collection of
information should be received by
March 1, 2004. Comments are
specifically requested concerning:

Whether the proposed collection of
information is necessary for the proper
performance of the Office of
Professional Responsibility, including
whether the information will have
practical utility;

The accuracy of the estimated burden
associated with the proper collection of
information (see below);

How the quality, utility, and clarity of
the information to be collected may be
enhanced;

How the burden of complying with
the proposed collection of information
may be minimized, including through
the application of automated collection
techniques or other forms of information
technology; and

Estimates of capital or start-up costs
and costs of operation, maintenance,
and purchase of services to provide
information.

The collections of information
(disclosure requirements) in these
proposed regulations are in § 10.35(d).
Section 10.35(d) requires a practitioner
providing a tax shelter opinion to make
certain disclosures in the beginning of
marketed tax shelter opinions, limited
scope opinions and opinions that fail to
conclude at a confidence level of at least
more likely than not. In addition,
certain relationships between the
practitioner and a person promoting or
marketing a tax shelter must be
disclosed. A practitioner may be
required to make one or more disclosure
at the beginning of an opinion. The
collection of this material helps to
ensure that taxpayers who receive a tax
shelter opinion are informed of any facts
or circumstances that might limit the
taxpayer’s use of the opinion. The
collection of information is mandatory.

Estimated total annual disclosure
burden is 13,333 hours.

Estimated annual burden per
disclosing practitioner varies from 5 to
10 minutes, depending on individual
circumstances, with an estimated
average of 8 minutes.

Estimated number of disclosing
practitioners is 100,000.

Estimated annual frequency of
responses is on occasion.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by section
6103 of the Internal Revenue Code.

Background

Section 330 of title 31 of the United
States Code authorizes the Secretary of
the Treasury to regulate the practice of
representatives before the Treasury
Department. The Secretary has
published the regulations in Circular
230 (31 CFR part 10). On February 23,
1984, the regulations were amended to
provide standards for tax shelter
opinions (49 FR 6719). On May 5, 2000,
an advance notice of proposed
rulemaking was published (65 FR
30375) which requested comments
regarding amendments to the standards
of practice governing tax shelters and
other general matters. On January 12,
2001, a notice of proposed rulemaking
(66 FR 3276) was published that
proposed amendments to the
regulations relating to practice before
the Internal Revenue Service in general
and addressing tax shelter opinions in
particular. On July 26, 2002, final
regulations (67 FR 48760) were issued
incorporating only the non-tax shelter
related matters. The IRS and the
Treasury Department announced that
regulations governing standards for tax
shelter opinions would be proposed
again at a later date.

This document proposes new
proposed amendments to the standards
governing tax shelter opinions and
withdraws proposed amendments to
§§10.33, 10.35 and 10.36 of the
regulations governing practice before
the IRS that were published in 2001. See
66 FR 3276 (Jan. 12, 2001).

Explanation of Provisions

Tax advisors play an increasingly
important role in the Federal tax system,
which is founded on principles of
voluntary compliance. The tax system is
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best served when the public has
confidence in the honesty and integrity
of the professionals providing tax
advice. To restore, promote, and
maintain the public’s confidence in
those individuals and firms, these
proposed regulations set forth best
practices applicable to all tax advisors.
These regulations also amend the
mandatory requirements for
practitioners who provide certain tax
shelter opinions. These regulations are
limited to practice before the IRS and do
not alter or supplant other ethical
standards applicable to practitioners.

The standards set forth in these
proposed regulations differ from the
January 12, 2001 proposed regulations
in several ways. First, § 10.33 prescribes
best practices for all tax advisors.
Second, § 10.35 combines and modifies
the standards applicable to marketed
and more likely than not tax shelter
opinions in former § 10.33 (tax shelter
opinions used to market tax shelters)
and former § 10.35 (more likely than not
tax shelter opinions) of the January 12,
2001 proposed regulations. Third, these
regulations revise proposed § 10.36,
which provides procedures for ensuring
compliance with §§10.33 and 10.35.
Finally, provisions relating to advisory
committees to the Office of Professional
Responsibility are provided in new
§10.37. The Treasury Department and
the IRS will publish conforming
amendments to §§10.22 and 10.52 in a
separate notice of proposed rulemaking.

Best Practices

To ensure the integrity of the tax
system, tax professionals should adhere
to best practices when providing advice
or assisting their clients in the
preparation of a submission to the IRS.
Section 10.33 describes the best
practices to be observed by all tax
advisors in providing clients with the
highest quality representation. These
best practices include: (1)
Communicating clearly with the client
regarding the terms of the engagement
and the form and scope of the advice or
assistance to be rendered; (2)
establishing the relevant facts, including
evaluating the reasonableness of any
assumptions or representations; (3)
relating applicable law, including
potentially applicable judicial doctrines,
to the relevant facts; (4) arriving at a
conclusion supported by the law and
the facts; (5) advising the client
regarding the import of the conclusions
reached; and (6) acting fairly and with
integrity in practice before the IRS.

Standards for Certain Tax Shelter
Opinions

Section 10.35 prescribes requirements
for practitioners providing more likely
than not and marketed tax shelter
opinions. A more likely than not tax
shelter opinion is a tax shelter opinion
that reaches a conclusion of at least
more likely than not with respect to one
or more material Federal tax issue(s). A
marketed tax shelter opinion is a tax
shelter opinion, including a more likely
than not tax shelter opinion, that a
practitioner knows, or has reason to
know, will be used or referred to by a
person other than the practitioner (or a
person who is a member of, associated
with, or employed by the practitioner’s
firm) in promoting, marketing or
recommending a tax shelter to one or
more taxpayers.

Definition of Tax Shelter Opinion

These proposed regulations retain the
definition of tax shelter proposed in
January 2001 by applying the definition
found in section 6662 to all taxes under
the Internal Revenue Code. A number of
commentators expressed concern that
this definition is overly broad,
encompasses routine tax matters, and is
difficult to administer by practitioners
and the IRS. After careful consideration
of these issues, the Treasury Department
and the IRS have determined that the
definition in the proposed regulations
best defines the scope of these
regulations. Section 10.35 has been
modified, however, to address
commentators’ concerns by excluding
from the definition of a tax shelter
opinion preliminary advice provided
pursuant to an engagement in which the
practitioner is expected subsequently to
provide an opinion that satisfies the
requirements of this section. In
addition, under § 10.35(a)(3)(ii), a
practitioner may provide an opinion
that is limited to some, but not all,
material Federal tax issues that may be
relevant to the treatment of a tax shelter
item if the taxpayer and the practitioner
agree to limit the scope of the opinion.
Such a limited scope opinion cannot be
a marketed tax shelter opinion, and all
limited scope opinions must contain the
appropriate disclosures described
below.

Requirements for Tax Shelter Opinions

The requirements for all more likely
than not and marketed tax shelter
opinions include: (1) Identifying and
considering all relevant facts and not
relying on any unreasonable factual
assumptions or representations; (2)
relating the applicable law (including
potentially applicable judicial

doctrines) to the relevant facts and not
relying on any unreasonable legal
assumptions, representations or
conclusions; (3) considering all material
Federal tax issues and reaching a
conclusion, supported by the facts and
the law, with respect to each material
Federal tax issue; and (4) providing an
overall conclusion as to the Federal tax
treatment of the tax shelter item or items
and the reasons for that conclusion.

In addition to the exception to the
requirements for limited scope opinions
discussed above, in the case of a
marketed tax shelter opinion, a
practitioner is not expected to identify
and ascertain facts peculiar to a
taxpayer to whom the transaction is
marketed, but the opinion must include
the appropriate disclosure described
below. Moreover, if a practitioner is
unable to reach a conclusion with
respect to one or more material Federal
tax issue(s) or to reach an overall
conclusion in a tax shelter opinion, the
opinion must state that the practitioner
is unable to reach a conclusion with
respect to those issues or to reach an
overall conclusion and describe the
reasons that the practitioner is unable to
reach such a conclusion. If the
practitioner fails to reach a conclusion
at a confidence level of at least more
likely than not with respect to one or
more material Federal tax issue(s), the
opinion must include the appropriate
disclosures described below.

Required Disclosures

Section 10.35(d) provides disclosures
that are required to be made in the
beginning of marketed tax shelter
opinions, limited scope opinions, and
opinions that fail to reach a conclusion
at a confidence level of at least more
likely than not. In addition, certain
relationships between the practitioner
and a person promoting or marketing a
tax shelter must be disclosed. A
practitioner may be required to make
more than one of the disclosures
described below.

1. Relationship Between Practitioner
and Promoter

Under § 10.35(d)(1), a practitioner
must disclose if the practitioner has a
compensation arrangement with any
person (other than the client for whom
the opinion is prepared) with respect to
the promoting, marketing or
recommending of a tax shelter discussed
in the opinion. A practitioner also must
disclose if there is any referral
agreement between the practitioner and
any person (other than the client for
whom the opinion is prepared) engaged
in the promoting, marketing or
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recommending of the tax shelter
discussed in the opinion.

2. Marketed Tax Shelter Opinion

Under § 10.35(d)(2), a practitioner
must disclose that a marketed opinion
may not be sufficient for a taxpayer to
use for the purpose of avoiding
penalties under section 6662(d) of the
Code. The practitioner also must state
that taxpayers should seek advice from
their own tax advisors.

3. Limited Scope Opinion

Under § 10.35(d)(3), a practitioner
must disclose in a limited scope opinion
that additional issue(s) may exist that
could affect the Federal tax treatment of
the tax shelter addressed in the opinion,
that the opinion does not consider or
reach a conclusion with respect to those
additional issues and that the opinion
was not written, and cannot be used by
the recipient, for the purpose of
avoiding penalties under section
6662(d) of the Code with respect to
those issues outside the scope of the
opinion.

4. Opinions That Fail To Reach a
Conclusion at a Confidence Level of at
Least More Likely Than Not

Under § 10.35(d)(4), a practitioner
must disclose that the opinion fails to
reach a conclusion at a confidence level
of at least more likely than not with
respect to one or more material Federal
tax issue(s) addressed by the opinion
and that the opinion was not written,
and cannot be used by the recipient, for
the purpose of avoiding penalties under
section 6662(d) of the Code with respect
to such issue(s).

Procedures To Ensure Compliance

Section 10.36 provides that tax
advisors with responsibility for
overseeing a firm’s practice before the
IRS should take reasonable steps to
ensure that the firm’s procedures for all
members, associates, and employees are
consistent with the best practices
described in § 10.33. In the case of tax
shelter opinions, a practitioner with this
oversight responsibility must take
reasonable steps to ensure that the firm
has adequate procedures in effect for
purposes of complying with § 10.35.

Advisory Committees on the Integrity of
Tax Professionals

Section 10.37 authorizes the Director
of the Office of Professional
Responsibility to establish one or more
advisory committees composed of at
least five individuals authorized to
practice before the IRS. Under
procedures prescribed by the Director
and at the request of the Director, an

advisory committee may review and
make recommendations regarding
professional standards or best practices
for tax advisors or may advise the
Director whether a practitioner may
have violated §§ 10.35 or 10.36.

Proposed Effective Date

These regulations are proposed to
apply on the date that final regulations
are published in the Federal Register.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
is hereby certified that these regulations
will not have a significant economic
impact on a substantial number of small
entities. Persons authorized to practice
before the IRS have long been required
to comply with certain standards of
conduct. The added disclosure
requirements for tax shelter opinions
imposed by these regulations will not
have a significant economic impact on
a substantial number of small entities
because, as previously noted, the
estimated burden of disclosures is
minimal. This is because practitioners
have the information needed to
determine whether some of the
disclosures are required before the
opinion is prepared and for the other
disclosures the regulations provide
practitioners with the language to be
included in the opinion. Therefore, a
regulatory flexibility analysis under the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small businesses.

Comments and Public Hearing

Before the regulations are adopted as
final regulations, consideration will be
given to any written comments and
electronic comments that are submitted
timely to the IRS. The IRS and Treasury
Department specifically request
comments on the clarity of the proposed
regulations and how they can be made
easier to understand. All comments will
be available for public inspection and
copying.

The public hearing is scheduled for
February 18, 2004, at 10 a.m., and will
be held in the Auditorium, Internal
Revenue Building, 1111 Constitution
Avenue, NW., Washington, DC. Due to
building security procedures, visitors
must enter at the Constitution Avenue
entrance. All visitors must present

photo identification to enter the
building. Visitors will not be admitted
beyond the immediate entrance area
more than 30 minutes before the hearing
starts. For information about having
your name placed on the building
access list to attend the hearing, see the
FOR FURTHER INFORMATION CONTACT
section of this preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments at the hearing
must submit written or electronic
comments by February 13, 2004, and
submit an outline of the topics to be
discussed and the time to be devoted to
each topic by February 11, 2004. A
period of 10 minutes will be allocated
to each person for making comments.

An agenda showing the scheduling of
the speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.

Drafting Information

The principal authors of the
regulations are Heather L. Dostaler,
Bridget E. Tombul, and Brinton T.
Warren of the Office of the Associate
Chief Counsel (Procedure and
Administration), Administrative
Provisions and Judicial Practice
Division, but other personnel from the
IRS and Treasury Department
participated in their development.

List of Subjects in 31 CFR Part 10

Accountants, Administrative practice
and procedure, Appraisers, Enrolled
actuaries, Lawyers, Reporting and
recordkeeping requirements, Taxes.

Proposed Amendments to the
Regulations

Accordingly, 31 CFR part 10 is
proposed to be amended as follows:

1. The authority citation for subtitle
A, part 10 continues to read as follows:

Authority: Sec. 3, 23 Stat. 258, secs. 2—-12,
60 Stat. 237 et seq.; 5 U.S.C. 301, 500, 551—
559; 31 U.S.C. 330; Reorg. Plan No. 26 of
1950, 15 FR 4935, 64 Stat. 1280, 3 CFR,
1949-1953 Comp., P. 1017.

2. Section 10.33 is revised to read as
follows:

§10.33 Best practices for tax advisors.

(a) Best practices. Tax advisors should
provide clients with the highest quality
representation concerning Federal tax
issues by adhering to best practices in
providing advice and in preparing or
assisting in the preparation of a
submission to the Internal Revenue
Service. Best practices include the
following:

(1) Communicating clearly with the
client regarding the terms of the
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engagement. For example, the advisor
should determine the client’s expected
purpose for and use of the advice and
should have a clear understanding with
the client regarding the form and scope
of the advice or assistance to be
rendered.

(2) Establishing the facts, determining
which facts are relevant, and evaluating
the reasonableness of any assumptions
or representations.

(3) Relating the applicable law
(including potentially applicable
judicial doctrines) to the relevant facts.

(4) Arriving at a conclusion supported
by the law and the facts.

(5) Advising the client regarding the
import of the conclusions reached,
including, for example, whether a
taxpayer may avoid penalties for a
substantial understatement of income
tax under section 6662(d) of the Internal
Revenue Code if a taxpayer acts in
reliance on the advice.

(6) Acting fairly and with integrity in
practice before the Internal Revenue
Service.

(b) Effective date. This section is
effective on the date that final
regulations are published in the Federal
Register.

3. Section 10.35 is added to subpart
B to read as follows:

§10.35 Requirements for certain tax
shelter opinions.

(a) In general. A practitioner
providing a more likely than not tax
shelter opinion or a marketed tax shelter
opinion must comply with each of the
following requirements.

(1) Factual matters. (i) The
practitioner must use reasonable efforts
to identify and ascertain the facts,
which may relate to future events if a
transaction is prospective or proposed,
and determine which facts are relevant.
The opinion must identify and consider
all relevant facts.

(ii) The practitioner must not base the
opinion on any unreasonable factual
assumptions (including assumptions as
to future events), such as a factual
assumption that the practitioner knows
or should know is incorrect or
incomplete. For example, it is
unreasonable to assume that a
transaction has a business purpose or
that a transaction is potentially
profitable apart from tax benefits, or to
make an assumption with respect to a
material valuation issue. In the case of
any marketed tax shelter opinion, the
practitioner is not expected to identify
or ascertain facts peculiar to a taxpayer
to whom the transaction may be
marketed, but the opinion must include
the appropriate disclosure(s) required
under paragraph (d) of this section.

(iii) The practitioner must not base
the opinion on any unreasonable factual
representations, statements or findings
of the taxpayer or any other person,
such as a factual representation that the
practitioner knows or should know is
incorrect or incomplete. For example, a
practitioner may not rely on a taxpayer’s
factual representation that a transaction
has a business purpose if the
representation fails to include a specific
description of the business purpose or
the practitioner knows or should know
that the representation is incorrect or
incomplete.

(2) Relate law to facts. (i) The
practitioner must relate the applicable
law (including potentially applicable
judicial doctrines) to the relevant facts.

(ii) The practitioner must not assume
the favorable resolution of any material
Federal tax issue except as provided in
paragraphs (a)(3)(ii) and (b) of this
section, or otherwise base an opinion on
any unreasonable legal assumptions,
representations, or conclusions.

(iii) The practitioner’s opinion must
not contain internally inconsistent legal
analyses or conclusions.

(3) Evaluation of material Federal tax
issues. (i) The practitioner must
consider all material Federal tax issues
except as provided in paragraphs
(a)(3)(ii) and (b) of this section.

(ii) The practitioner may provide an
opinion that considers less than all of
the material Federal tax issues if—

(A) The taxpayer and the practitioner
agree to limit the scope of the opinion
to one or more Federal tax issue(s);

(B) The opinion is not a marketed tax
shelter opinion; and

(C) The opinion includes the
appropriate disclosure(s) required under
paragraph (d) of this section.

(ii1) The practitioner must provide his
or her conclusion as to the likelihood
that the taxpayer will prevail on the
merits with respect to each material
Federal tax issue. If the practitioner is
unable to reach a conclusion with
respect to one or more material Federal
tax issue(s), the opinion must state that
the practitioner is unable to reach a
conclusion with respect to those issues.
The practitioner must describe the
reasons for the conclusions, including
the facts and analysis supporting the
conclusions, or describe the reasons that
the practitioner is unable to reach a
conclusion as to one or more material
Federal tax issue(s). If the practitioner
fails to reach a conclusion at a
confidence level of at least more likely
than not with respect to one or more
material Federal tax issue(s), the
opinion must include the appropriate
disclosure(s) required under paragraph
(d) of this section.

(iv) The practitioner must not take
into account the possibility that a tax
return will not be audited, that an issue
will not be raised on audit, or that an
issue will be settled.

(4) Overall conclusion. The
practitioner must provide an overall
conclusion as to the likelihood that the
Federal tax treatment of the tax shelter
item or items is the proper treatment
and the reasons for that conclusion. If
the practitioner is unable to reach an
overall conclusion, the opinion must
state that the practitioner is unable to
reach an overall conclusion and
describe the reasons for the
practitioner’s inability to reach a
conclusion.

(b) Competence to provide opinion;
reliance on opinions of others. (1) The
practitioner must be knowledgeable in
all of the aspects of Federal tax law
relevant to the opinion being rendered.
If the practitioner is not sufficiently
knowledgeable to render an informed
opinion with respect to particular
material Federal tax issues, the
practitioner may rely on the opinion of
another practitioner with respect to
these issues unless the practitioner
knows or should know that such
opinion should not be relied on. If a
practitioner relies on the opinion of
another practitioner, the relying
practitioner must identify the other
opinion and set forth the conclusions
reached in the other opinion.

(2) The practitioner must be satisfied
that the combined analysis of the
opinions, taken as a whole, satisfies the
requirements of this section.

(c) Definitions. For purposes of this
section—

(1) A practitioner includes any
individual described in § 10.2(e).

(2) The term tax shelter includes any
partnership or other entity, any
investment plan or arrangement, or any
other plan or arrangement, a significant
purpose of which is the avoidance or
evasion of any tax imposed by the
Internal Revenue Code. A tax shelter
may give rise to one or more tax shelter
items.

(3) A tax shelter item is, with respect
to a tax shelter, an item of income, gain,
loss, deduction, or credit, the existence
or absence of a taxable transfer of
property, or the value of property.

(4) Tax shelter opinion—(i) In general.
A tax shelter opinion is written advice
by a practitioner concerning the Federal
tax aspects of any Federal tax issue
relating to a tax shelter item or items.

(ii) Excluded advice. A tax shelter
opinion does not include written advice
provided to a client during the course of
an engagement pursuant to which the
practitioner is expected subsequently to
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provide written advice to the client that
satisfies the requirements of this
section, or written advice concerning
the qualification of a qualified plan.

(iii) Included advice. A tax shelter
opinion includes the Federal tax aspects
or tax risks portion of offering materials
prepared by or at the direction of a
practitioner. Similarly, a financial
forecast or projection prepared by or at
the direction of a practitioner is a tax
shelter opinion if it is predicated on
assumptions regarding Federal tax
aspects of the investment.

(5) A more likely than not tax shelter
opinion is a tax shelter opinion that
reaches a conclusion at a confidence
level of at least more likely than not
(that is, greater than 50 percent) that one
or more material Federal tax issues
would be resolved in the taxpayer’s
favor.

(6) A marketed tax shelter opinion is
a tax shelter opinion, including a more
likely than not tax shelter opinion, that
a practitioner knows or has reason to
know will be used or referred to by a
person other than the practitioner (or a
person who is a member of, associated
with, or employed by the practitioner’s
firm) in promoting, marketing or
recommending the tax shelter to one or
more taxpayers.

(7) A material Federal tax issue is any
Federal tax issue for which the Internal
Revenue Service has a reasonable basis
for a successful challenge and the
resolution of which could have a
significant impact, whether beneficial or
adverse and under any reasonably
foreseeable circumstance, on the Federal
tax treatment of a taxpayer’s tax shelter
item or items.

(d) Required disclosures. An opinion
must contain all of the following
disclosures that apply—(1) Relationship
between promoter and practitioner. A
practitioner must disclose in the
beginning of the opinion the existence
of—

(i) Any compensation arrangement,
such as a referral fee or a fee-sharing
arrangement, between the practitioner
(or the practitioner’s firm) and any
person (other than the client for whom
the opinion is prepared) with respect to
the promoting, marketing or
recommending of a tax shelter discussed
in the opinion; or

(ii) Any referral agreement between
the practitioner (or the practitioner’s
firm) and a person (other than the client
for whom the opinion is prepared)
engaged in the promoting, marketing or
recommending of the tax shelter
discussed in the opinion.

(2) Marketed tax shelter opinions. A
practitioner must disclose in the
beginning of a marketed tax shelter

opinion that with respect to any
material Federal tax issue for which the
opinion reaches a conclusion at a
confidence level of at least more likely
than not—

(i) The opinion may not be sufficient
for a taxpayer to use for the purpose of
avoiding penalties relating to a
substantial understatement of income
tax under section 6662(d) of the Internal
Revenue Code; and

(ii) Taxpayers should seek advice
based on their individual circumstances
with respect to those material Federal
tax issues from their own tax advisor(s).

(3) Limited scope opinions. If a
practitioner provides an opinion that is
limited to one or more Federal tax
issue(s) agreed to by the taxpayer and
the practitioner, the practitioner must
disclose in the beginning of the opinion
that—

(i) The opinion is limited to the one
or more Federal tax issue(s) agreed to by
the taxpayer and the practitioner and
addressed in the opinion;

(ii) Additional issue(s) may exist that
could affect the Federal tax treatment of
the tax shelter addressed in the opinion
and the opinion does not consider or
provide a conclusion with respect to
any additional issue(s); and

(iii) With respect to any material
Federal tax issue(s) outside the limited
scope of the opinion, the opinion was
not written, and cannot be used by the
recipient, for the purpose of avoiding
penalties relating to a substantial
understatement of income tax under
section 6662(d) of the Internal Revenue
Code.

(4) Opinions that fail to reach a more
likely than not conclusion. If a
practitioner does not reach a conclusion
at a confidence level of at least more
likely than not with respect to a material
Federal tax issue addressed by the
opinion, the practitioner must disclose
in the beginning of the opinion that—

(i) The opinion does not reach a
conclusion at a confidence level of at
least more likely than not that with
respect to one or more material Federal
tax issues addressed by the opinion; and

(ii) With respect to those material
Federal tax issues, the opinion was not
written, and cannot be used by the
recipient, for the purpose of avoiding
penalties relating to a substantial
understatement of income tax under
section 6662(d) of the Internal Revenue
Code.

(e) Effect of opinion that meets these
standards. An opinion that meets these
requirements satisfies the practitioner’s
responsibilities under this section, but
the persuasiveness of the opinion with
regard to the tax issues in question and
the taxpayer’s good faith reliance on the

opinion will be separately determined
under applicable provisions of the law
and regulations.

(f) Effective date. This section applies
to tax shelter opinions rendered after
the date that final regulations are
published in the Federal Register.

4. Section 10.36 is added to subpart
B read as follows:

§10.36 Procedures to ensure compliance.

(a) Best practices for tax advisors. Tax
advisors with responsibility for
overseeing a firm’s practice of providing
advice concerning Federal tax issues or
of preparing or assisting in the
preparation of submissions to the
Internal Revenue Service should take
reasonable steps to ensure that the
firm’s procedures for all members,
associates, and employees are consistent
with the best practices described in
§10.33.

(b) Requirements for certain tax
shelter opinions. Any practitioner who
has (or practitioners who have or share)
principal authority and responsibility
for overseeing a firm’s practice of
providing advice concerning Federal tax
issues must take reasonable steps to
ensure that the firm has adequate
procedures in effect for all members,
associates, and employees for purposes
of complying with §10.35. A
practitioner will be subject to discipline
for failing to comply with the
requirements of this paragraph if—

(1) The practitioner through
willfulness, recklessness, or gross
incompetence does not take reasonable
steps to ensure that the firm has
adequate procedures to comply with
§10.35, and one or more individuals
who are members of, associated with, or
employed by, the firm are, or have,
engaged in a pattern or practice, in
connection with their practice with the
firm, of failing to comply with § 10.35;
or

(2) The practitioner knows or has
reason to know that one or more
individuals who are members of,
associated with, or employed by, the
firm are, or have, engaged in a practice,
in connection with their practice with
the firm, that does not comply with
§10.35 and the practitioner, through
willfulness, recklessness, or gross
incompetence fails to take prompt
action to correct the noncompliance.

(c) Effective date. Paragraph (a) of this
section is effective on the date that final
regulations are published in the Federal
Register. Paragraph (b) of this section
applies to tax shelter opinions rendered
after the date that final regulations are
published in the Federal Register.

5. Section 10.37 is added to read as
follows:
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§10.37 Establishment of Advisory
Committees.

(a) Advisory committees. To promote
and maintain the public’s confidence in
tax advisors, the Director of the Office
of Professional Responsibility is
authorized to establish one or more
advisory committees composed of at
least five individuals authorized to
practice before the Internal Revenue
Service. Under procedures prescribed
by the Director, an advisory committee
may review and make recommendations
regarding professional standards or best
practices for tax advisors, or more
particularly, whether a practitioner may
have violated §§10.35 or 10.36.

(b) Effective date. This section is
effective on the date that final
regulations are published in the Federal
Register.

6. Section 10.93 is revised to read as
follows:

§10.93 Effective date.

Except as otherwise provided in each
section and subject to § 10.91, Part 10 is
applicable on July 26, 2002.

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

Approved: December 19, 2003.
George B. Wolfe,

Deputy General Counsel, Office of the
Secretary.

[FR Doc. 03-31898 Filed 12—-29-03; 8:45 am]|
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[MD146-3106; FRL-7603-5]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; The 2005 ROP Plan for the
Baltimore Severe One-Hour Ozone
Nonattainment Area: Revisions to the
Plan’s Emissions Inventories and
Motor Vehicle Emissions Budgets To
Reflect MOBILE®6

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
State Implementation Plan (SIP)
revisions submitted by the State of
Maryland. These revisions amend the
Baltimore severe 1-hour ozone
nonattainment area’s (the Baltimore
area’s) rate-of-progress (ROP) plan for
the 2005 milestone year. The intent of
these revisions is to update the plan’s
emission inventories and motor vehicle

emissions budgets (MVEBS) to reflect
the use of MOBILE6 while continuing to
demonstrate that the ROP requirement
for 2005 will be met. The State of
Maryland also submitted revisions
which amend the contingency measures
associated with the 2005 ROP plan.
These revisions are being proposed for
approval in accordance with the Clean
Air Act (the Act).

DATES: Written comments must be
received on or before January 29, 2004.
ADDRESSES: Comments may be
submitted either by mail or
electronically. Written comments
should be mailed to Martin T. Kotsch,
Mailcode 3AP23, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Electronic comments should be
sent either to Kotsch.Martin@EPA.gov or
to http://www.regulations.gov, which is
an alternative method for submitting
electronic comments to EPA. To submit
comments, please follow the detailed
instructions described in Part 4 of the
SUPPLEMENTARY INFORMATION section.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103;
Maryland Department of the
Environment, 1800 Washington
Boulevard, Suite 705, Baltimore,
Maryland 21230.

FOR FURTHER INFORMATION CONTACT:
Martin T. Kotsch, Energy, Radiation and
Indoor Environment Branch, U.S.
Environmental Protection Agency, 1650
Arch Street, Mail Code 3AP23,
Philadelphia Pennsylvania 19103—
20209, (215) 814-3335, or by e-mail at
Kotsch.Martin@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Clean Air Act Requirements

The Clean Air Act (the Act) requires
that for certain ozone nonattainment
areas, states are to submit plans
demonstrating a reduction in volatile
organic compound (VOC) emissions of
at least three percent per year, grouped
in consecutive three year periods,
through the area’s designated attainment
date. This is known as the rate-of-
progress (ROP), also referred to as the
reasonable further progress (RFP),
requirement of the Act. The first ROP
requirement covers the period 1990-
1996 and is commonly known as the 15
Percent Plan. Subsequent reductions are
required by the end of serial three year
intervals beginning after the milestone
year 1996 (i.e., ROP milestone years for
the Baltimore area are 1999, 2002,

2005). Section 182(c)(2)(C) of the Act
allows states to substitute nitrogen
oxides (NOx) emission reductions for
VOC emission reductions in post-1996
ROP plans. To qualify for SIP credit in
ROP plans, emission reduction
measures, whether mandatory under the
Act or adopted at the state’s discretion,
must ensure real, permanent and
enforceable emission reductions.

Section 172(c)(9) of the Act requires
ozone nonattainment, areas, classified
as moderate or above nonattainment, to
adopt contingency measures to be
implemented should the area fail to
achieve ROP or to attain the National
Ambient Air Quality Standard (NAAQS)
for ozone by its statutory attainment
date. In addition, section 182(c)(9) of the
Act requires ozone nonattainment areas
classified as serious or above
nonattainment to adopt contingency
measures to be implemented if the area
fails to meet any applicable milestone.

Under EPA’s transportation
conformity rule, an ROP plan is a
“control strategy’” SIP (62 FR 43780,
August 15, 1997). Among other things,
a control strategy SIP identifies and
establishes the motor vehicle emissions
budgets (MVEBs) to which an area’s
transportation improvement program
and long range transportation plan must
conform. Conformity to a control
strategy SIP means that transportation
activities will not produce new air
quality violations, worsen existing
violations, or delay timely attainment of
the NAAQS. The State of Maryland is
required to identify MVEBs for both
NOx and VOCs in the Baltimore area’s
ROP plan for the 2005 milestone year.

EPA previously approved the 2005
ROP plan for the Baltimore area (66 FR
48209, September 19, 2001) which
included mobile emissions inventories
for the years 1990 and 2005 and
identified MVEBs for the milestone year
2005 based on the EPA emissions model
MOBILE5.

The attainment date for the Baltimore
severe ozone nonattainment area is
2005. This rulemaking addresses the SIP
revisions submitted by the Maryland
Department of the Environment (MDE)
to amend the Baltimore area’s 2005 ROP
plan to reflect the use of the new EPA
emissions model MOBILES®. In this
rulemaking, EPA is proposing to
approve these revisions to the Baltimore
area’s ROP plan for the 2005 attainment
year.

II. Maryland’s SIP Revisions

On November 3, 2003, MDE
submitted proposed SIP revisions, and
requested that EPA parallel process its
approval of those SIP revisions
concurrent with the State’s process for
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amending its SIP. As previously stated,
these proposed SIP revisions revise the
1990 and 2005 motor vehicle emissions
inventories and the 2005 MVEBs of the
Baltimore area’s 2005 ROP plan to
reflect the use of MOBILEG6. The
November 3, 2003 submittal
demonstrates that the new levels of

motor vehicle emissions calculated
using MOBILE®6 continue to
demonstrate the required ROP for the
Baltimore area by 2005.

Table 1 below summarizes the revised
motor vehicle emissions inventories for
the Baltimore area in tons per day (tpd).
The revised 1990 base year inventories

were updated using the MOBILE6
model. The 2005 inventories were
developed using MOBILE6 and the
latest planning assumptions, including
2002 vehicle registration data, vehicle
miles traveled (VMT), speeds, fleet mix,
and SIP control measures.

TABLE 1.—MARYLAND'S REVISED MOTOR VEHICLE EMISSIONS INVENTORIES

1990 2005
Nonattainment area voC NOx VOoC NOx
(tpd) (tpd) (tpd) (tpd)
2721140 SRR 165.14 | 228.21 55.3 146.9

EPA has articulated its policy
regarding the use of MOBILE6 in SIP
development in its “Policy Guidance on
the Use of MOBILES for SIP
Development and Transportation
Conformity”.r EPA’s policy guidance
required the State to consider whether
growth and control strategy assumptions
for non-motor vehicle sources (i.e.,
point, area, and non-road mobile
sources) were still accurate at the time
the November 3, 2003 submittal was
developed. Maryland reviewed the
growth and control strategy assumptions
for non-motor vehicle sources, revised
those which were not current and
concluded that the remaining
assumptions continue to be valid for the
2005 ROP plan.

Maryland’s November 3, 2003
submittal satisfies the conditions
outlined in EPA’s MOBILE®6 Policy
guidance, and demonstrates that the
new levels of motor vehicle emissions
calculated using MOBILES6 continue to
support ROP for the projected
attainment of the 1-hour ozone NAAQS
by the attainment date of 2005 for the
Baltimore area.

The Revised Motor Vehicle Emissions
Budgets (MVEBs)

Table 2 below summarizes the revised
MVEBs identified in MDE’s November
3, 2003 submittal to EPA. These MVEBs
were developed using the latest
planning assumptions, including 2002
vehicle registration data, VMT, speeds,
fleet mix, and SIP control measures.
Because Maryland’s November 3, 2003
submittal satisfies the conditions
outlined in EPA’s MOBILES6 Policy
guidance, and demonstrates that the
new levels of motor vehicle emissions
calculated using MOBILE6 continue to

1Memorandum, ‘“Policy Guidance on the Use of
MOBILESG for SIP development and Transportation
Conformity,” issued January 18, 2002. A copy of
this memorandum can be found on EPA’s Web site
at http://www.epa.gov/otaq/transp/tragconf.htm.

support ROP for the projected
attainment of the 1-hour NAAQS for
ozone by the Baltimore area’s November
15, 2005 attainment date, EPA is
proposing to approve these budgets.

TABLE 2.—MARYLAND MOTOR
VEHICLE EMISSIONS BUDGETS

2005 ROP
Nonattainment area vOC NOx
(tpd) (tpd)
Baltimore .........ccccceeeeiiinnns 55.05 144.5

III. EPA Evaluation of Maryland’s
Submittal

A. Rate-of-Progress (ROP) Plan

(1) Calculation of Needed
Reductions—The first step in
demonstrating ROP is to determine the
target level of allowable emissions for
the ROP milestone year. The target level
of emissions represents the maximum
amount of emissions that can be emitted
in a nonattainment area in the given
ROP milestone year, which in this case
is 2005. The Act allows states to
substitute NOx emission reductions for
VOC emission reductions in post-1996
ROP plans. The required ROP is
demonstrated when the sum of all
creditable VOC and NOx emission
reductions equal at least 3 percent per
year grouped in three year periods (i.e.,
2002-2005), or for a total of 9 percent.
If a state wishes to substitute NOx for
VOC emission reductions, then a target
level of emissions demonstrating a
representative combined 9 percent
emission reduction in VOC and NOx
emissions must be developed for that
milestone year. EPA approved the
attainment demonstration for the
Baltimore area on October 30, 2001 (66
FR 54687). The attainment
demonstration modeling for the
Baltimore area establishes that NOx
reductions are necessary to bring the

area into attainment. Because NOx
reductions are necessary to attain the 1-
hour NAAQS for ozone in the Baltimore
area, MDE may and does use NOx
reductions to demonstrate ROP in the
Baltimore area. MDE developed NOx
target levels to account for the NOx
substitution. The process for calculating
the revised 2005 target levels to account
for all required ROP reductions and
noncreditable reductions (for each
milestone year these exclude from the
baseline those emissions that would be
eliminated by the Federal Motor Vehicle
Control Program, FMVCP, and Reid
Vapor Pressure, RVP, regulations
promulgated prior to enactment) 2 in
baseline emissions is as follows:

(a) Develop the base year emissions
inventories for NOx and VOCs.

(b) Develop the 1990 ROP base year
inventory (by subtracting biogenic
emissions and sources located outside
the nonattainment area from the base
year inventory).

(c) Calculate the 1990 adjusted base
year inventories for each milestone year
(which in the case of Baltimore are
1996, 1999, 2002 and 2005) by reducing
the 1990 ROP inventory by the total
noncreditable FMVCP/RVP reductions
to occur by that year.

(d) Calculate the required ROP
reduction required for each milestone
year: For VOC this entails multiplying
the 1990 adjusted VOC base year
inventory for 1996 by 15 percent and
multiplying the 1990 adjusted VOC base
year inventory for 1999 and later
milestone years by the percentage of
required ROP reductions to be achieved

2 Section 182(b)(1)(B) of the Act defines the
baseline year of emissions as ‘“‘the total amount of
actual VOC and NOx emissions from all
anthropogenic sources in the area during the
calendar year of 1990. This section prohibits
crediting the ROP plan with the reductions in the
baseline the emissions that would be eliminated by
the FMVCP regulations promulgated by January 1,
1990. It also excludes any reductions associated
from the RVP regulations promulgated at the time
of enactment.
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through VOC control measures; for NOx,
this entails multiplying the 1990
adjusted NOx base year inventory for
1999 and later milestone years by the
percentage of required ROP reductions
to be achieved through NOx
substitution.

(e) Calculate the fleet turnover
correction term for each milestone year:
The fleet turnover correction is the
difference between the FMVCP/RVP
emission reductions calculated in step
(c) for one milestone year and that for
the previous milestone year; it is also

the difference between the 1990
adjusted base year inventory for one
milestone year and that of the following
milestone year 3.

(f) Calculate the revised target level of
emissions for the 2005 milestone year,
by subtracting the sum of all the fleet
turnover corrections, the sum of all the
required ROP reductions for all
milestone years from the 1990 ROP base
year inventory.

Tables 3 and 4 below summarize the
target level calculations for both NOx
and VOC emissions for the 2005 ROP

milestone year. Using a combination of
VOC and NOx emission reductions,
MDE’s target level calculations show
that the 2005 target level for VOC
incorporates the 15 percent ROP
reduction in baseline emissions by
1996, and show that the VOC and NOx
2005 target levels incorporate at least a
9 percent total ROP reduction in
baseline emissions for all milestone
years, namely 1999, 2002 and 2005,
after 1996. The MDE has correctly
calculated the 2005 target levels for the
Baltimore area.

TABLE 3.—BALTIMORE AREA 2005 VOC TARGET LEVEL

- VOC
Row Description (tpd)
O o 1990 BASE YEAI INVENTOIY ...eeiiiiiiitiiiteee ittt e et e e e e st e e e e e bbbt e e e e e s b e e e e e e e e s e b e e e e e e e sanbneneeeeeaaas 554.29
(Minus biogenic emissions) .........cccccovvveennnns (-180.09)
L 1990 Rate-of-Progress Base-Year Inventory 374.20
1990 Inventory Adjusted t0 1996 .........ccccccveevivreennnnn. 296.30
Reduction Required for 15% VOC Rate-of-Progress ... 44.445
Fleet Turnover Correction 1990 to 1996 ................... 77.9
1990 Inventory AdJUSted t0 1999 .......eiiiiiiiieiii ettt 286.59
Reduction Required for 1999 Rate-of-Progress to 1999: 0.15% VOC and 8.85% NOx . 0.43
Fleet Turnover Correction 96 t0 99 .......ccciiiiiiiiiiiiee e e 9.7
1990 Inventory Adjusted t0 2002 .........ccecveeeiiiieeiiieeesieeeeree e sere e naee e 279.4
Reduction Required for 2002 Rate-of-Progress: 2.5% VOC and 6.5% NOx .. 6.99
Fleet Turnover Correction 1999 t0 2002 .........cccceeriiereeiieenii e 7.19
1990 Inventory Adjusted to 2005 ............... 274.43
Reduction Required for 2005 Rate-of-Progress: 0.38% VOC and 8.62% NOx . 1.05
Fleet TUrNOVEr COMECHION .......ooiiiiieeiiie ettt e e 4.97
2005 Target Level is row one minus the sum of rows two through NiNe .........cccccoceeeviiiesree e 221.53
TABLE 4.—BALTIMORE AREA NOx TARGET LEVEL
- NOx
Row Description (tpd)
1o 1990 Rate-of-Progress Base-Year INVENTOTY .........cooiiiiiiiiiiiiieni ettt 536.60
1990 Inventory Adjusted to 1999 487.30
2 Reduction Required for Rate-of-Progress to 1999: 0.15% VOC and 8.85% NOx .....c.cccocvvevverivieneennen. 43.13
B Fleet Turnover CorreCtion 90 t0 99 ......ooiiiiiiiiiie ettt e e st e e e sabr e e e snnneessnneeeanes 49.3
1990 Inventory Adjusted t0 2002 ..........cccocveeiiiriiinienieenee e 472.40
Ao Reduction Required for Rate-of-Progress: 2.5% VOC and 6.5% NOx .. 30.71
D Fleet Turnover Correction 1999 £0 2002 .......ccueeiiiiieeiiiieeaiiieeeiteeeesteeesateeesbeeeessaeeesasbeeessreesssneesssseeeanes 14.90
1990 INVENtOry AdJUSTEA t0 2005 .......eeiiiiiieeiiiee ettt ettt e e e s bt e e s ibe e e et b e e e ebb e e e sanreeesanneeeanneeeane 458.86
Reduction Required for Rate-of-Progress: 0.38% VOC and 8.62% NOx .. 39.54
Fleet TUrNOVEr COMECHION .......ccoiiiiiiiiiie et 13.54
8 2005 Target Level = row one minus the sum of rows two through seven ............ccccccoviiiiiniiiiicieen, 345.49

The methodologies used by MDE to
project emissions growth and EPA’s
evaluation are discussed in the
technical support document (TSD)
prepared in support of this proposed
rulemaking action. Maryland used
appropriate methodologies to project
emissions growth in all source
categories. The projection year
inventories for NOx and VOCs for the
2005 attainment year are shown in

3 The aggregate noncreditable FMVCP/RVP
reductions increase over time, and conversely, the
1990 adjusted base year inventory decreases over
time. Thus the aggregate noncreditable FMVCP/RVP

Tables 5 and 6 below. EPA has
determined that these growth estimates
are approvable.

reductions through 2005 are larger than those for
2002, and the 1990 adjusted base year inventory for
2005 is less than that for 2002. The sum of the
aggregate noncreditable FMVCP/RVP reductions up

TABLE 5.—BALTIMORE PROJECTED
(UNCONTROLLED) VOC EMISSIONS

1990 2005

VOC vOC

Source Category base- pro-

line jected

(tpd) (tpd)

Point ..o 42.0 54.2

Mobile .......cceiiiiii 165.1 91.8
Nonroad .........cccceeeveiiiennnn. 44.7 55.76

to and including those achieved in a milestone year
and of the 1990 adjusted base year inventory for
that year is always equal to the ROP base year
inventory.
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TABLE 5.—BALTIMORE PROJECTED emission standards, reformulated established for 2005. Therefore, the ROP
(UNCONTROLLED) VOC Emis- gasoline, the National Low Emissions plan demonstrates that emissions have
SIONS—Continued Vehicle program, and highway heavy been sufficiently reduced for the 2005
duty diesel engine standards. EPA’s milestone year.
1990 2005 MOBILE6 emissions model was used to
voC VOC  generate the mobile source emission TABLE 8.—BALTIMORE NONATTAIN-
Source Category bﬁ‘ﬁg' jgét%' 4 reductions. MENT AREA ROP DEMONSTRATION
tpd tpd
(tpd) (tpd) TABLE 7.—SUMMARY OF ROP Emis- 2005 | 5005 NOx
N S 122.4 | 1322 SION CONTROL MEASURES FOR BAL- P (tpd)
TIMORE (tpd)
Total e 374.2 | 321.67 Projected Uncontrolled
\2/%)(5: 2005 NO Emissrions f(includes
X rowth) (refer to ta-
TABLE 6.—BALTIMORE PROJECTED Control measure reduc- | reduction g|es 3 ;,(m 4) 333.96 558.94
(UNCONTROLLED) NOx EMISSIONS tion (tpd) Reductions From ) :
1990 2005 (tpd) Creditable Emission
; Control Measures
NOx NOx  Mobile Source Control
Source category base- | pro- Programs ............... *36.75 53 (refer to }_ablels(%b. """ 112.43 214.48
line jected  Stage Il Refueling ....... *12.65 0.00 nt1|_s:5|c;ns evet I -d
(tpd) | (tpd)  Landfills ..o 0.27 0.00 ear:‘igsiéﬁgcrg?nfs &
Open Burning ............. *3.52 *0.74 S -
POINt e 223.2 | 251.9 SSrface Clea?]ing/ emission reductions) | 221.53 344.47
Mobile ... 2282 199.8 Degreasing .............. 5.76 000 Projected Target Lev-
Nonroad ... 715 9184  architectural Coatings 5.55 0.00 elsd(rzefer to tables 1 991 53 345 A7
ATEA oo 137 154 consumer Products .... 2.83 0.00 Suarglus)E'rﬁliéls.i'c.).r'luliéw : ‘
Autobody Refinishing .. 8.07 0.00 ; -
Total .eooeeieeiieeies 536.6 | 558.94 NonroadySmaII Gasg gluscﬁhoiﬂis(tea;?iztsiloex_s
Engines ......ccccoeuee.. 17.51 *(0.45 .
(2) Evaluation of Emission Control Nonrgad Diesel En- 049) obtained) ................. 0.00 1.02
Measures—The purpose of the ROP plan gines Tier 1 &1 ....... 0.0 *21.62
is to demonstrate how the state has Marine Engine Stand- B. Motor Vehicle Emissions Budgets
reduced emissions 3 percent per year, ards ...oooveieeieeees 1.79 **%(0.07) Under EPA’s transportation
rouped in three year intervals, through  Railroads ..................... 0.00 4.20 ; ;
group ree y ) g conformity rule, an ROP plan, like an
the area’s attainment year. In general, VO(;I RéCIT—tExpand- 0.10 000 Attainment plan, is referred to as a
. . able Polystyrene ..... . : g
reductlc?_rtlsbtloward Iilog trﬁqulre{neflts VOC RACT—Yeast control strategy SIP (40 CFR 93.124). A
are creditable progl fi e con ré’ PrOdUCHON ..o 0.87 0.00 control strategy SIP identifies and
measures occurred after 1990 and are VOC RACT—Commer- establishes the MVEBs to which an
real, permanent, quantifiable, federally cial Bakeries ............ 0.72 0.00 area’s transportation improvement
enforceable and they occurred by the VOC RACT—Screen program and long range transportation
apphcable ROP milestone year. An Printing ........ s 0.20 0.00  plan must conform. Conformity to a
evaluation of each of the control Federal Air Toxics ...... 0.50 0.00  control strategy SIP means that
measures implemented by Maryland in  Lithographic Printers ... 2.66 0.00 transportation activities will not
the Baltimore nonattainment area can be Flexographic and Ro- d . litv violati
: : togravure Printers ... 0.90 0.00 Produce neéw air quality violauons,
found in the TSD prepared for this 1 del
rulemaking. Table 7 below provides a Enhanced Rule Com- worsen existing vio.ations, or delay
gf th trol P d pliance ......cccovereenee. 5.10 0.00 timely attainment of the national
}s)unﬁ/{mariz 0 dt © Coﬁl. ro Iélgapsgret%use State Air Toxics .. 0.96 0.00 ambient air quality standard. Maryland
o N NOx RACT ..oooovcccnn, 0.00 501 is required to identify motor MVEBs for
pa timore nonattamment area- OTC NOx Phase I/l 0.00| *1276  both NOx and VOCs in the Baltimore
*k B
demonstration have been adopted and ’C\I)(%r(]:rflg oo 139 000 area’s post 96 ROP plans. The MVEBs
. p onsumer for the Baltimore area for the milestone
implemented by the State of Maryland Products** ............... 3.57 0.00 .
X o year 2005 are shown in Table 9 below.
or are Federal measures being Large Spark Ignition
i i Engines** .............. 0.75 0.54
plemented natonaly, Allbutoneof €1 TiSE 9.ROP Moron vedcie
fully approved by EPA into the Total .ooovererrceen 112.43 214.48 EMISSION BUDGETS FOR THE BALTI-

Maryland SIP and are permanent and
enforceable. Final approval of the
November 3, 2003 revisions are
contingent upon EPA’s approval of
Maryland’s new consumer product rule
(COMAR 26.11.32) which was
submitted to EPA on November 19, 2003
and was proposed by EPA for direct
final approval on December 9, 2003 (68
FR 68523). The mobile source control
programs include the total amount of
reductions associated with enhanced
vehicle inspection and maintenance,
Tier 1 and Tier 2 motor vehicle

*Estimated reductions revised from those in
current, approved SIP in order to reflect up-
dated growth and/or control strategy assump-
tions.

**New control measure with credit being ap-
plied to attaining ROP for 2005.

*** () sign indicates increase in projected
emissions.

(3) Summary of ROP Evaluation—
Maryland’s ROP demonstration for the
Baltimore nonattainment area is
summarized in tons per day in Table 8
below. The table shows that the
projected control strategy inventories
are less than or equal to the target level

MORE AREA

Attainment year \({Il?d(): E\tll%s
2005 . 55.05 144.5

EPA approved new 2005 MOBILE6
based MVEBs for the Baltimore
attainment demonstration on October
27, 2003 (68 FR 61106). Those MVEBs
became effective on November 26, 2003.
The approved 2005 attainment plan
MVEBs budgets are 55.3 tons per day of
VOC and 146.9 tons per day of NOx.
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Maryland’s 2005 proposed ROP MVEBs,
as shown above in Table 7 are less than
those MVEBS in the approved
attainment demonstration. These more
restrictive MVEBs, contained in the
proposed ROP plan will become the
applicable MVEBs to be used in
transportation conformity
demonstrations for the year 2005 for the
Baltimore area once the ROP plan is
approved.

C. Contingency Measures

Section 172(c)(9) of the Act requires
moderate and above ozone
nonattainment areas to adopt
contingency measures that would have
to be implemented should the area fail
to achieve ROP or to attain by its
attainment date. In addition, section
182(c)(9) of the Act requires serious and
above areas to adopt contingency
measures which would be implemented
if the area fails to meet any applicable
milestone.

In the revised Baltimore area ROP
plan, Maryland has reallocated some of
the contingency measures established in
prior SIP revisions to the control
measures portion of the 2005 ROP plan.
EPA guidance allows states an
additional year to adopt new
contingency measures to replace those
which are used. In its November 3, 2003
SIP revision submittal, MDE is making
an enforceable commitment to replace
those contingency measures reallocated
to the control measures portion of the
plan and to submit an updated
contingency plan reflecting these
additional contingency measures by
October 31, 2004.

EPA’s review of Maryland’s SIP
revisions indicates that the post-1996
ROP requirements of the Act have been
met for the Baltimore ozone
nonattainment area. EPA is proposing to
approve the revisions to the ROP plan
for Baltimore area for milestone year
2005 that was submitted by MDE on
November 3, 2003. EPA is soliciting
public comments on its proposal to
approve these revisions to the 2005 ROP
plan and the contingency measures as
discussed in this document. Comments
will be considered before taking final
action. Interested parties may
participate in the Federal rulemaking
procedure by submitting written
comments to the EPA Regional office
listed in the ADDRESSES section of this
document.

IV. Proposed EPA Action

EPA is proposing to approve the SIP
revisions submitted by the State of
Maryland on November 3, 2003. These
revisions amend the Baltimore area’s
ROP plan for the 2005 milestone year to

update the plan’s emission inventories
and MVEBs to reflect the use of
MOBILE6 and continue to demonstrate
that the ROP requirement for 2005 will
be met. EPA is also proposing to
approve the revisions submitted on
November 3, 2003 which amend the
contingency measures associated with
the 2005 ROP plan, including an
enforceable commitment to replace
those contingency measures reallocated
to the control measures portion of the
plan, and to submit an updated
contingency plan reflecting these
additional contingency measures by
October 31, 2004. These revisions are
being proposed under a procedure
called parallel processing, whereby EPA
proposes rulemaking action concurrent
with the state’s procedures for
amending its SIP. If the proposed
revisions are substantially changed in
areas other than those identified in this
document, EPA will evaluate those
changes and may publish another notice
of proposed rulemaking. If no
substantial changes are made other than
those areas cited in this notice, EPA will
publish a final rulemaking notice on the
revisions. The final rulemaking action
by EPA on these SIP revisions will
occur only after Maryland has
completed the state’s procedures for
amending the SIP and formally
submitted the revisions to EPA for final
approval. In addition, final approval of
the November 3, 2003 revisions is
contingent upon our approval of
Maryland’s new consumer product rule
(COMAR 26.11.32) which was
submitted to EPA on November 19, 2003
and was proposed by EPA for direct
final approval on December 9, 2003 (68
FR 68523). EPA is soliciting public
comments on the issues discussed in
this document. These comments will be
considered before taking final action.
Interested parties may participate in the
Federal rulemaking procedure by
submitting either electronic or written
comments. To ensure proper receipt by
EPA, identify the appropriate
rulemaking identification number
MD146-3106 in the subject line on the
first page of your comment. Please
ensure that your comments are
submitted within the specified comment
period. Comments received after the
close of the comment period will be
marked ‘“late.” EPA is not required to
consider these late comments.

1. Electronically. If you submit an
electronic comment as prescribed
below, EPA recommends that you
include your name, mailing address,
and an e-mail address or other contact
information in the body of your
comment. Also include this contact

information on the outside of any disk
or CD-ROM you submit, and in any
cover letter accompanying the disk or
CD-ROM. This ensures that you can be
identified as the submitter of the
comment and allows EPA to contact you
in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit your comment, and any
identifying or contact information
provided in the body of a comment will
be included as part of the comment that
is placed in the official public docket.

If EPA cannot read your comment due
to technical difficulties and cannot
contact you for clarification, EPA may
not be able to consider your comment.

i. E-mail. Comments may be sent by
electronic mail (e-mail) to
Kotsch.Martin@EPA.gov, attention
MD146-3106. EPA’s e-mail system is
not an “anonymous access’’ system. If
you send an e-mail comment directly
without going through Regulations.gov ,
EPA’s e-mail system automatically
captures your e-mail address. E-mail
addresses that are automatically
captured by EPA’s e-mail system are
included as part of the comment that is
placed in the official public docket.

ii. Regulations.gov. Your use of
Regulation.gov is an alternative method
of submitting electronic comments to
EPA. Go directly to Regulations.gov at
http://www.regulations.gov, then select
“Environmental Protection Agency” at
the top of the page and use the “go”
button. The list of current EPA actions
available for comment will be listed.
Please follow the online instructions for
submitting comments. The system is an
“anonymous access’’ system, which
means EPA will not know your identity,
e-mail address, or other contact
information unless you provide it in the
body of your comment.

iii. Disk or CD-ROM. You may submit
comments on a disk or CD-ROM that
you mail to the mailing address
identified in the ADDRESSES section of
this document. These electronic
submissions will be accepted in
WordPerfect, Word or ASCII file format.
Avoid the use of special characters and
any form of encryption.

2. By Mail. Written comments should
be addressed to the EPA Regional office
listed in the ADDRESSES section of this
document.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
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viewing at the EPA Regional Office, as
EPA receives them and without change,
unless the comment contains
copyrighted material, confidential
business information (CBI), or other
information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
the official public rulemaking file. The
entire printed comment, including the
copyrighted material, will be available
at the Regional Office for public
inspection.

Submittal of CBI Comments—Do not
submit information that you consider to
be CBI electronically to EPA. You may
claim information that you submit to
EPA as CBI by marking any part or all
of that information as CBI (if you submit
CBI on disk or CD-ROM, mark the
outside of the disk or CD-ROM as CBI
and then identify electronically within
the disk or CD-ROM the specific
information that is CBI). Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

In addition to one complete version of
the comment that includes any
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the official
public regional rulemaking file. If you
submit the copy that does not contain
CBI on disk or CD-ROM, mark the
outside of the disk or CD-ROM clearly
that it does not contain CBI. Information
not marked as CBI will be included in
the public file and available for public
inspection without prior notice. If you
have any questions about CBI or the
procedures for claiming CBI, please
consult the person identified in the FOR
FURTHER INFORMATION CONTACT section.

Considerations When Preparing
Comments to EPA

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible.

2. Describe any assumptions that you
used.

3. Provide any technical information
and/or data you used that support your
views.

4. If you estimate potential burden or
costs, explain how you arrived at your
estimate.

5. Provide specific examples to
illustrate your concerns.

6. Offer alternatives.

7. Make sure to submit your
comments by the comment period
deadline identified.

8. To ensure proper receipt by EPA,
identify the appropriate regional file/
rulemaking identification number in the
subject line on the first page of your
response. It would also be helpful if you
provided the name, date, and Federal
Register citation related to your
comments.

IV. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a “significant regulatory
action” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This proposed action merely
proposes to approve state law as
meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
proposes to approve pre-existing
requirements under state law and does
not impose any additional enforceable
duty beyond that required by state law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Public Law 104—4).

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
proposes to approve a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and

responsibilities established in the Clean
Air Act.

This proposed rule also is not subject
to Executive Order 13045 ‘“Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply.

This rule proposing to approve
revisions which amend the Baltimore
area’s ROP plan for the 2005 milestone
year to update the plan’s emission
inventories and motor vehicle emissions
budgets (MVEBs) to reflect the use of
MOBILE6 and which amend the
contingency measures associated with
the 2005 ROP plan does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: December 19, 2003.
Thomas Voltaggio,
Acting Regional Administrator, Region III.
[FR Doc. 03—-32028 Filed 12—29-03; 8:45 am]
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SUMMARY: DoD has issued an interim
rule amending Defense Federal
Acquisition Regulation Supplement
(DFARS) policy pertaining to unique
item identification and valuation. This
rule contains changes resulting from
comments received in response to an
interim rule published in the Federal
Register on October 10, 2003.

DATES: Effective date: January 1, 2004.

Applicability date: The requirements
in this rule apply to all solicitations
issued on or after January 1, 2004.

Comment date: Comments on the
interim rule should be submitted to the
address shown below on or before
March 1, 2004, to be considered in the
formation of the final rule.

ADDRESSES: Respondents may submit
comments directly on the World Wide
Web at http://emissary.acq.osd.mil/dar/
dfars.nsf/pubcomm. As an alternative,
respondents may e-mail comments to:
dfars@osd.mil. Please cite DFARS Case
2003-D081 in the subject line of e-
mailed comments.

Respondents that cannot submit
comments using either of the above
methods may submit comments to:
Defense Acquisition Regulations
Council, Attn: Mr. Steven Cohen,
OUSD(AT&L)DPAP(DAR), IMD 3C132,
3062 Defense Pentagon, Washington, DC
20301-3062; facsimile (703) 602—0350.
Please cite DFARS Case 2003-D081.

At the end of the comment period,
interested parties may view public
comments on the World Wide Web at
http://emissary.acq.osd.mil/dar/
dfars.nsf.

FOR FURTHER INFORMATION CONTACT: Mr.
Steven Cohen, (703) 602—-0293.
SUPPLEMENTARY INFORMATION:

A. Background

DoD published an interim rule in the
Federal Register on October 10, 2003,
applicable to all solicitations issued on
or after January 1, 2004. The interim
rule established requirements for
contractors to furnish unique item
identifiers, or other item identification,
and to provide the Government’s
acquisition cost of items that are to be
delivered under a DoD contract.

Twenty-six sources submitted
comments on the interim rule. As a
result of the significance of the
comments, DoD has issued a second
interim rule. The following is a
discussion of the comments and the
differences between the two rules.
Where appropriate, similar comments
have been grouped together.

1. Comment: Several comments were
made with regard to the aggressiveness
of the implementation schedule
commencing January 1, 2004.

DoD Response: DoD agrees that the
implementation schedule is aggressive.
DoD considers the implementation of
unique identification to be a strategic
imperative, necessary to efficiently
move supplies to warfighters. It will
enhance logistics, contracting, and
financial business transactions
supporting U.S. and coalition troops;
will enable DoD to consistently capture
the value of items it buys, control these
items during their use, and combat
counterfeiting of parts; and will enable
DoD to make appropriate entries into its
property accountability, inventory, and
financial management information
systems toward achieving compliance
with the Chief Financial Officers Act.
Therefore, the implementation schedule
can not be slipped. The clarification and
streamlining of the “‘valuation” process
in this new interim rule should assist in
making implementation commencing
January 1, 2004, achievable.

2. Comment: Several comments were
made with regard to the timing of this
new requirement, and the need to
implement on an accelerated schedule
when the aviation industry is suffering
from the worst business conditions in
the history of the industry.

DoD Response: DoD agrees that the
implementation schedule is aggressive.
A DoD Policy memo dated November
26, 2003, provides some relief for the
aviation industry by including marking
consistent with 14 CFR Part 45,
Identification and Registration Marking,
for aircraft, aircraft engines, propellers,
propeller blades, and hubs as consistent
with DoD unique identification policy.

3. Comment: Several comments were
made with regard to the possibility of
waivers from or exceptions to the new
requirement.

DoD Response: The rule is considered
to be a strategic imperative, necessary to
efficiently move supplies to warfighters.
No waivers or exceptions can be
granted.

4. Comment: Several comments were
made with regard to citing MIL-STD-
130K, recommending that the more
current version be cited.

DoD Response: The rule is consistent
with the current MIL-STD—-130L.
However, the clause at 252.211-7003
has been amended to eliminate
reference to a specific MIL-STD-130
version, and to instead require
compliance with the version of MIL—
STD-130 cited in the contract Schedule.

5. Comment: Numerous comments
were received addressing difficulties
and confusion with the policy inserted
in DFARS 204.7103 and 204.7104
concerning contract line and subline
item number structure.

DoD Response: The policy added to
DFARS 204.7103 and 204.7104 by the
previous interim rule has been removed.
The existing policy in DFARS Subpart
204.71 for contract line, subline, and
exhibit line item structure is sufficient
for the requirements of this rule.
Valuation information will be included
in the Material Inspection and Receiving
Report provided at the time of delivery.

6. Comment: Numerous comments
were received addressing the
methodology for assessing the
Government’s acquisition cost of items
for cost-type contracts.

DoD Response: As a result of the
concerns raised in the comments, DoD
has redefined the Government’s unit
acquisition cost for cost-type line,
subline, or exhibit line items, as the
Contractor’s estimated fully burdened
unit cost to the Government for each
item at the time of delivery.

7. Comment: Comments were received
highlighting confusion among the
definitions for “unique item identifier,”
“unique item identification,” and the
DoD data elements of unique
identification.

DoD Response: As a result of the
concerns raised in the comments, DoD
has amended the clause at DFARS
252.211-7003 to add a definition of
“DoD unique item identification” and to
clarify the definition of “DoD
recognized unique identification
equivalent, including a reference to the
Web site at http://www.acq.osd.mil/uid,
where all DoD recognized unique
identification equivalents are listed.

8. Comment: Numerous comments
were received highlighting the cost of
implementing these requirements, and
five comments were received citing the
cost burden of implementing these
requirements for small businesses.

DoD Response: DoD has determined
that it is a strategic imperative that
items valued at or 