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NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Parts 701 and 741

Suretyship and Guaranty; Maximum
Borrowing Authority

AGENCY: National Credit Union
Administration (NCUA).
ACTION: Final rule.

SUMMARY: NCUA is revising its rules
concerning maximum borrowing
authority to permit federally insured,
state-chartered credit unions (FISCUs)
to apply for a waiver from the maximum
borrowing limitation of 50 percent of
paid-in and unimpaired capital and
surplus (shares and undivided earnings,
plus net income or minus net loss). This
amendment will provide FISCUs with
more flexibility by allowing them to
apply for a waiver up to the amount
permitted under state law.

NCUA is also adding a provision to its
regulations that allows a federal credit
union (FCU) to act as surety or
guarantor on behalf of its members. The
final rule establishes certain
requirements to ensure that FCUs, and
FISCUs if permitted under state law to
act as a surety or guarantor, are not
exposed to undue risk.

DATES: This final rule is effective March
26, 2004.

FOR FURTHER INFORMATION CONTACT:
Mary F. Rupp, Staff Attorney, Division
of Operations, Office of General
Counsel, at the above address or
telephone: (703) 518-6540.
SUPPLEMENTARY INFORMATION:

A. Background

On September 24, 2003, the NCUA
Board requested comment on proposed
changes to §§ 701.20 and 741.2 of its
regulations. 68 FR 56586 (October 1,
2003). Proposed § 701.20 created a new
provision to recognize that an FCU, as
part of its incidental powers, may act as

a guarantor or surety on behalf of a
member. Section 741.2 sets forth a
maximum borrowing limitation of 50
percent of paid-in and unimpaired
capital and surplus for all federally
insured credit unions. The proposed
amendment permitted federally insured,
state-chartered credit unions (FISCUs)
to apply for a waiver up to the amount
permitted by state law.

B. Summary of Comments

The NCUA Board received 10
comments on the proposal: three from
credit unions; three from credit union
trade groups; two from credit union
leagues; and two from bank trade
groups. Below is a summary of the
comments.

Suretyship and Guaranty

Eight of the ten commenters support
allowing a credit union to act as a surety
or guarantor. Two of the eight positive
commenters suggested allowing FISCUs
to apply for a waiver from the safety and
soundness limitations placed on the
transactions. One of the positive
commenters suggested slightly different
collateral requirements. The two
negative commenters were the bank
trade groups.

The positive commenters noted that
allowing credit unions to enter into
suretyship and guaranty agreements
with the safety and soundness
requirements in the proposal will give
credit unions additional flexibility to
meet the needs of their members while
ensuring the safety and soundness of the
transaction. The commenters noted that
this activity could become a valuable
service for credit unions. A couple of
the commenters suggested, because this
activity is so new for credit unions, that
NCUA review the rule after it has been
in effect for a few years to address any
operational issues that may arise. The
Board intends to incorporate this
suggestion into its regulatory review
process.

Two of the positive commenters
suggested allowing FISCUs to apply for
a waiver that would allow the state
regulator or legislature to authorize
more flexible guarantor or surety
requirements. They suggest that a
waiver only be granted if there are no
safety and soundness implications.
Because, as some of the commenters
noted, this activity is new for credit
unions, NCUA believes it is premature
to adopt a waiver provision. The Board

believes the requirements in the rule
that would be the subject of a waiver all
relate directly to safety and soundness,
however, as NCUA and credit unions
gain more experience in this area, the
Board may reconsider this issue.

One of the commenters suggested that
corporate credit unions have a role to
play when a natural person credit union
is acting as a guarantor for its member.
The commenter recommended
including deposits at corporate credit
unions in the 100% collateral category.
Because it is the natural person member
that is providing the collateral and
natural person members do not have
deposits at corporate credit unions, we
do not believe it is appropriate to
implement this suggestion.

The two bank trade groups believe
allowing credit unions to engage in
these transactions conflicts with a credit
union’s mission of serving people of
modest means. They also assert that
allowing this activity is an expansion of
a credit union’s commercial lending
powers and should not be allowed as
long as credit unions are tax exempt.
Congress has specifically authorized
commercial lending for FCUs. 12 U.S.C.
1757a. Contrary to the bankers’ claims,
this rule is consistent with Congress’
intent for FCUs with respect to serving
their members and business lending.

Waiver of Maximum Borrowing
Limitations for FISCUs

Eight of the ten commenters
supported this proposal. The two
negative commenters were the bank
trade groups.

Those in support of the proposal
contend that: It is inherent in the
concept of dual chartering to allow
state-chartered credit unions to exercise
powers authorized under state law and
regulation within the bounds of safety
and soundness; the proposal’s approach
is similar to the approach used by the
other banking agencies; and the waiver
provision will assist FISCUs in
providing service to low income
families by allowing FISCUs to borrow
from the Federal Home Loan Bank a
greater amount than the regulatory
limitation currently permits. Finally, a
few of the positive commenters
suggested NCUA seek similar authority
for FCUs through a legislative change.

The two negative bank commenters
expressed concern that the waiver
provision could negatively impact on
the safety and soundness of FISCUs. As
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noted in the proposal and echoed by
many of the commenters, NCUA has
incorporated the appropriate safeguards
into the rule to ensure these transactions
are handled in a safe and sound manner.
One of the negative commenters
incorrectly characterized the proposal as
an “attempt by the credit union industry
to exceed its statutory, maximum
borrowing authority.”” As noted in the
proposal, the statutory limitation
applies only to FCUs.

C. Final Amendments

New Sections 701.20 and 741.221—
Suretyship and Guaranty

The final rule is identical to the
proposal. Section 701.20 recognizes that
an FCU, as part of its incidental powers,
may act as a guarantor or surety on
behalf of a member. 12 U.S.C. 1757(17).
Acting as a guarantor or surety on behalf
of an FCU member meets the definition
of an incidental power because it: Is
convenient or useful to an FCU in
extending credit to its members; is a
logical extension of an FCU’s authority
to make loans to its members and to
provide letters of credit on behalf of
members; and involves risks that are
similar in nature to the risks involved in
an FCU'’s lending activity. 12 CFR 721.2.

The final rule defines suretyship,
guaranty agreements, and principal and
includes three requirements designed to
ensure the safety and soundness of
surety and guaranty agreements. The
Board has the same safety and
soundness concerns for FISCUs
authorized under state law to enter into
surety and guaranty agreements as it
does for FCUs. Accordingly, the
requirements will apply to FISCUs as
provided in § 741.220. The requirements
are modeled after the requirements in
the Office of the Comptroller of the
Currency (OCC) and the Office of Thrift
Supervision (OTS) rules on guaranty
and suretyship. 12 CFR 7.1017 and
560.60.

The first two requirements are
substantially similar to the requirements
in the OTS rule. The first requires that
the obligation under the agreement be
limited to a fixed amount and limited in
duration. Without a requirement to limit
the amount and duration of the
agreement, an FCU may take on more
risk than it anticipated in the agreement.

The second provision requires that an
FCU’s performance under the agreement
create a loan that is permissible under
applicable law because the nature of a
surety or guaranty agreement is a loan.
The FCU is lending its credit and, in
effect, is lending to its member. An FCU
may not use a surety or guaranty
agreement as a mechanism to avoid the

applicable regulatory requirements for
loans. These regulatory requirements are
in place to ensure the safety and
soundness of the transactions. For
example, if an FCU will be a surety or
guarantor for a member’s obligation for
a business loan, it must comply with the
member business loan requirements. 12
CFR part 723.

This provision also highlights that an
FCU must treat its obligation under the
agreement as a contractual commitment
to advance funds to the principal under
the loans-to-one-borrower limits and
loans to insider restrictions. 12 CFR
560.60(b)(3), 701.21(c)(5), (d) and 723.8.
Again, these requirements are in place
to ensure the safety and soundness of
the transaction and should not be
circumvented through the use of a
surety or guaranty agreement.

The third provision addresses
collateral requirements and parallels
requirements in the OCC and OTS rules.
Depending on the nature of the
collateral, an FCU must have collateral
equal to 100 or 110 percent of the
obligation. The 100 percent collateral
category includes cash, obligations of
the United States or its agencies,
obligations fully guaranteed by the
United States or its agencies as to
principal and interest, and notes, drafts,
bills of exchange, and bankers’
acceptances that are eligible for
rediscount or purchase by a Federal
Reserve Bank. Because the value of
some of these types of collateral can
fluctuate, the proposal requires that the
collateral have a market value at the
close of each business day equal to 100
percent of the FCU'’s total potential
liability.

The 110 percent collateral category
includes real estate and marketable
securities. If the collateral is real estate,
an FCU must establish the value of the
collateral by an evaluation or appraisal
of the real estate consistent with
NCUA'’s appraisal regulation. 12 CFR
722.3. If the collateral is marketable
securities, an FCU must be authorized to
invest in the securities and must ensure
that the value of the securities is equal
to 110 percent of the obligation at all
times. To protect against risk of loss, an
FCU must perfect its security interest in
the collateral.

Section 741.2—Maximum Borrowing
Authority

The final rule is identical to the
proposal. It allows an FISCU to apply
for a waiver from § 741.2 up to the
amount permitted under state law or by
the state regulator. Prerequisites for a
waiver request include that appropriate
safeguards must be in place and that
either state law permits the higher limit

than that specified in the FCU Act for
which the FISCU seeks approval, which
is verified by the state regulator, or the
state regulator has duly approved a
higher limit than that allowed under
state law. Instances in which it would
seem appropriate to seek a waiver could
include a situation where, for example,
the borrowing has minimal risk
associated with it but the FISCU is
unable to enter into the transaction
because of the regulatory prohibition.
Circumstances presenting minimal risk
could be, for example, a transaction
where the FISCU is acting as a co-
borrower with a member and the
member has provided collateral
sufficient to cover its obligation if the
member defaults on the loan. The
waiver process will permit regional
directors to take into consideration the
circumstances of the FISCU, its
community, and members, and provide
additional flexibility to address
particular needs or benefits on a case-
by-case basis. The final regulation
contemplates that FISCUs wishing to
engage in particular transactions,
programs or projects, which would
otherwise take their borrowings above
the regulatory limitation, will have the
opportunity to apply for a waiver,
which will include a thorough
explanation of the business purposes
and strategies the FISCU has in place to
mitigate risk, so that regional directors
may make an informed determination
regarding safety and soundness.

To apply for a waiver, an FISCU must
submit its request to the appropriate
regional director. The request must
include a detailed analysis of the safety
and soundness implications of the
waiver, a proposed aggregate dollar
amount or percentage of paid-in and
unimpaired capital and surplus
limitation, a letter from the state
regulator approving the request, and an
explanation demonstrating the need for
a higher limit. The regional director will
approve the waiver request if he or she
determines that the proposed borrowing
limit will not adversely affect the safety
and soundness of the FISCU.

D. Regulatory Procedures

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
requires NCUA to prepare an analysis to
describe any significant economic
impact any proposed regulation may
have on a substantial number of small
credit unions, defined as those under
ten million dollars in assets. The rule
authorizes FCUs to enter into surety and
guaranty agreements and permits
FISCUs to request a waiver from the
maximum borrowing limitation. It is
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unlikely that small credit unions will
participate in either of these activities.
The final rule will not have a significant
economic impact on a substantial
number of small credit unions, and
therefore, a Regulatory Flexibility
Analysis is not required.

Paperwork Reduction Act

The NCUA Board has determined that
the final rule that allows FISCUs to file
for a waiver from the borrowing
limitations in § 741.2 is covered under
the Paperwork Reduction Act. NCUA
submitted a copy of the proposed rule
to the Office of Management and Budget
(OMB) for its review and is awaiting
approval and issuance of a new OMB
control number (3133— ).

Under the Paperwork Reduction Act
of 1995, no persons are required to
respond to a collection of information
unless it has a valid OMB number. The
control number will be displayed in the
table at 12 CFR part 795.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their actions on
state and local interests. In adherence to
fundamental federalism principles,
NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily complies with the executive
order. The final rule will apply directly
to federally insured state-chartered
credit unions. NCUA has determined
that the final rule will not have a
substantial direct effect on the states, on
the connection between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. NCUA has
determined that the final rule does not
constitute a policy that has federalism
implications for purposes of the
executive order.

The Treasury and General Government
Appropriations Act, 1999—Assessment
of Federal Regulations and Policies on
Families

NCUA has determined that this final
rule would not affect family well-being
within the meaning of section 654 of the
Treasury and General Government
Appropriations Act, 1999, Pub. L. 105—
277,112 Stat. 2681 (1998).

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act of 1966
(SBREFA) (Pub. L. 104—-121) provides
generally for congressional review of
agency rules. A reporting requirement is
triggered in instances where NCUA

issues a final rule as defined by Section
551 of the Administrative Procedures
Act. 5 U.S.C. 551. The Office of
Management and Budget has
determined that this rule is not a major
rule for purposes of SBREFA.

E. Agency Regulatory Goal

NCUA'’s goal is clear, understandable
regulations that impose a minimal
regulatory burden. The final rule is
understandable and imposes minimum
regulatory burden.

List of Subjects

12 CFR Part 701
Credit unions.

12 CFR Part 741

Credit unions, Requirements for
insurance.

By the National Credit Union
Administration Board on February 19, 2004.
Becky Baker,

Secretary of the Board.

» For the reasons set forth in the
preamble, the National Credit Union
Administration is amending 12 CFR
parts 701 and 741 as follows:

PART 701—ORGANIZATION AND
OPERATIONS OF FEDERAL CREDIT
UNIONS

» 1. The authority citation for part 701
continues to read as follows:

Authority: 12 U.S.C. 1752(5), 1755, 1756,
1757, 1759, 1761a, 1761b, 1766, 1767, 1782,
1784, 1787, 1789.

m 2. Add new § 701.20 to read as follows:

§701.20 Suretyship and guaranty.

(a) Scope. This section authorizes a
federal credit union to enter into a
suretyship or guaranty agreement as an
incidental powers activity. This section
does not apply to the guaranty of public
deposits or the assumption of liability
for member accounts.

(b) Definitions. A suretyship binds a
federal credit union with its principal to
pay or perform an obligation to a third
person. Under a guaranty agreement, a
federal credit union agrees to satisfy the
obligation of the principal only if the
principal fails to pay or perform. The
principal is the person primarily liable,
for whose performance of his obligation
the surety or guarantor has become
bound.

(c) Requirements. The suretyship or
guaranty agreement must be for the
benefit of a principal that is a member
and is subject to the following
conditions:

(1) The federal credit union limits its
obligations under the agreement to a
fixed dollar amount and a specified
duration;

(2) The federal credit union’s
performance under the agreement
creates an authorized loan that complies
with the applicable lending regulations,
including the limitations on loans to
one member or associated members or
officials for purposes of §§701.21(c)(5),
(d); 723.2 and 723.8; and

(3) The federal credit union obtains a
segregated deposit from the member that
is sufficient in amount to cover the
federal credit union’s total potential
liability.

(d) Collateral. A segregated deposit
under this section includes collateral:

(1) In which the federal credit union
has perfected its security interest (for
example, if the collateral is a printed
security, the federal credit union must
have obtained physical control of the
security, and, if the collateral is a book
entry security, the federal credit union
must have properly recorded its security
interest); and

(2) That has a market value, at the
close of each business day, equal to 100
percent of the federal credit union’s
total potential liability and is composed
of:

(i) Cash;

(ii) Obligations of the United States or
its agencies;

(iii) Obligations fully guaranteed by
the United States or its agencies as to
principal and interest; or

(iv) Notes, drafts, or bills of exchange
or banker’s acceptances that are eligible
for rediscount or purchase by a Federal
Reserve Bank; or

(3) That has a market value equal to
110 percent of the federal credit union’s
total potential liability and is composed
of:

(i) Real estate, the value of which is
established by a signed appraisal or
evaluation in accordance with part 722
of this chapter. In determining the value
of the collateral, the federal credit union
must factor in the value of any existing
senior mortgages, liens or other
encumbrances on the property except
those held by the principal to the
suretyship or guaranty agreement; or

(ii) Marketable securities that the
federal credit union is authorized to
invest in. The federal credit union must
ensure that the value of the security is
110 percent of the obligation at all times
during the term of the agreement.

PART 741—REQUIREMENTS FOR
INSURANCE

= 3. The authority citation for part 741
continues to read as follows:

Authority: 12 U.S.C. 1757, 1766(a), and
1781-1790; Pub.L. 101-73.

= 4. Amend § 741.2 by designating the
existing paragraph as (a) and adding new
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paragraphs (b), (c) and (d) to read as
follows:

§741.2 Maximum borrowing authority.

(a) * k%

(b) A federally insured state-chartered
credit union may apply to the regional
director for a waiver of paragraph (a) of
this section up to the amount permitted
under the applicable state law or by the
state regulator. The waiver request must
include:

(1) Written approval from the state
regulator;

(2) A detailed analysis of the safety
and soundness implications of the
proposed waiver;

(3) A proposed aggregate dollar
amount or percentage of paid-in and
unimpaired capital and surplus
limitation; and

(4) An explanation demonstrating the
need to raise the limit.

(c) The regional director will approve
the waiver request if the proposed
borrowing limit will not adversely affect
the safety and soundness of the
federally insured state-chartered credit
union.

s 5. Add new §741.221 toread as
follows:

§741.221 Suretyship and guaranty
requirements.

Any credit union, which is insured
pursuant to Title II of the Act, must
adhere to the requirements in § 701.20
of this chapter. State-chartered,
NCUSIF-insured credit unions may only
enter into suretyship and guaranty
agreements to the extent authorized
under state law.

[FR Doc. 04—4076 Filed 2—24—04; 8:45 am]
BILLING CODE 7535-01-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 708a

Conversion of Insured Credit Unions to
Mutual Savings Banks

AGENCY: National Credit Union
Administration (NCUA).
ACTION: Final rule.

SUMMARY: NCUA is updating its rule
regarding conversion of insured credit
unions to mutual savings banks. This
amendment requires a converting credit
union to provide additional information
in the notice to members of its intent to
convert. Specifically, the credit union
must disclose any economic benefit a
director or senior management official
of a converting credit union may receive
in connection with the conversion. A
converting credit union must also

disclose how conversion to a mutual
savings bank will affect members’ voting
rights, and how any subsequent
conversion to a stock institution may
affect ownership interests. NCUA
believes this amendment enhances a
member’s ability to make informed
decisions about the conversion without
increasing the regulatory burden for
converting credit unions and helps
converting credit unions to more fully
understand what NCUA expects to be
included in the notice to members.
DATES: This final rule is effective March
26, 2004.

FOR FURTHER INFORMATION CONTACT:
Frank Kressman, Staff Attorney, Office
of General Counsel, at the above address
or telephone: (703) 518-6540.

SUPPLEMENTARY INFORMATION:

A. Background

The Credit Union Membership Access
Act (CUMAA) was enacted into law on
August 7, 1998. Public Law 105-21.
Section 202 of CUMAA amended the
provisions of the Federal Credit Union
Act (Act) concerning conversion of
insured credit unions to mutual savings
banks. 12 U.S.C. 1785(b). CUMAA
required NCUA to promulgate final
rules regarding charter conversions that
were: (1) Consistent with CUMAA; (2)
consistent with the charter conversion
rules promulgated by other financial
regulators; and (3) no more or less
restrictive than rules applicable to
charter conversions of other financial
institutions. NCUA issued rules in
compliance with this mandate. 63 FR
65532 (November 27, 1998); 64 FR
28733 (May 27, 1999).

In the approximately five years since
NCUA first amended Part 708a to
comply with CUMAA, NCUA has grown
concerned that credit union members
may not fully appreciate the effect the
conversion may have on their
ownership interests in the credit union
and voting power in the mutual savings
bank. Accordingly, NCUA issued a
proposed rule in September 2003 to
require a converting credit union to
disclose additional information to its
members to better educate them
regarding the conversion. 68 FR 56589
(October 1, 2003).

B. Discussion

There are increasing indications that
a high percentage of credit unions that
convert to mutual savings banks have or
will undertake a second conversion to
become a stock institution. While it is
certainly within the rights of the credit
union membership to exercise their
right to convert and change the structure
of the institution, converting credit

unions generally do not adequately
discuss in the notice to credit union
members the likelihood and
ramifications of a second conversion to
a stock institution.

While state laws may vary, under the
Office of Thrift Supervision’s
regulations, there is no minimum
waiting period for a newly chartered
federal mutual savings bank to convert
to a stock institution. As a result, it is
possible for a credit union that converts
to a federal mutual savings bank to
attempt to convert to a stock institution
in as little as two years. In most cases,

a conversion from a mutual savings
bank to a stock institution will result in
a loss of ownership interest for the vast
majority of members because they do
not purchase stock, while most officers
and directors do obtain stock in the
newly created stock institution. While
members and officials generally have
the same opportunity to purchase stock
at an initial public offering, officials also
obtain stock through other methods
such as employee stock ownership
plans, restricted stock awards and stock
options. These opportunities, which are
not available to the general membership,
have in the past been little understood
and inadequately explained to the
members.

While CUMAA provides that an
insured credit union may convert to a
mutual savings bank without the prior
approval of NCUA, it also requires
NCUA to administer the member vote
on conversion and review the methods
and procedures by which the vote is
taken. This is reflected in NCUA’s
conversion rule. The rule requires a
converting credit union to provide its
members with written notice of its
intent to convert. 12 CFR 708a.4. It also
specifies that the member notice must
adequately describe the purpose and
subject matter of the vote on conversion.
Id. In addition, a converting credit
union must notify NCUA of its intent to
convert. 12 CFR 708a.5. A credit union
must provide for NCUA’s review a copy
of the member notice, ballot, and all
other written materials it has provided
or intends to provide to its members in
connection with a conversion. Id.

A converting credit union has the
option of submitting these materials to
NCUA before it begins to distribute
them to its members. Id. This enables a
credit union to obtain NCUA’s
preliminary determination on the
methods and procedures of the member
vote based on NCUA'’s review of the
written materials. A credit union can
then decide whether to move forward
with the often expensive, labor
intensive conversion process with an
understanding of NCUA’s position.
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NCUA believes its review of these
materials is a practical and unintrusive
way of fulfilling, at least part of, its
congressionally mandated responsibility
to review the methods and procedures
of the vote to ensure that all reasonable
measures to accomplish full disclosure
and transparency have been taken to
inform the credit union membership of
the potential consequences of their vote.
Prior submission of these materials does
not relieve the credit union of its other
obligations under Part 708a, nor does it
eliminate NCUA'’s right to disapprove
the methods and procedures of the vote
if the credit union fails to conduct the
vote in a fair and legal manner. 12 CFR
708a.5.

If NCUA disapproves of the methods
and procedures of the member vote,
after the vote is conducted, then NCUA
is authorized to direct a new vote be
taken. 12 CFR 708a.7. NCUA interprets
its responsibility to review the methods
and procedures of the member vote to
include determining that the member
notice and other materials sent to the
members are accurate and not
misleading, that all required notices are
timely, and that the membership vote is
conducted in a fair and legal manner.

NCUA believes that full and proper
disclosure to members that they could
potentially lose their ownership interest
in their credit union if it ultimately
became a stock institution is key to
describing the purpose and subject
matter of the member vote adequately.
Failing to discuss this integral risk
associated with the conversion
adequately is tantamount to providing
misleading information. Most of the
conversion documentation NCUA has
reviewed since CUMAA went into effect
has contained some information relating
to this issue, but it has become apparent
to NCUA that it has not addressed it
sufficiently to make this point clear to
members.

A charter conversion is a
sophisticated transaction with
consequences that might not surface for
a number of years and that are often not
recognizable at the time of conversion to
even the most astute members. As a
result, few members can make a truly
informed decision about how the
conversion will affect their ownership
interest in the credit union unless the
credit union provides them with this
information. Accordingly, for the
reasons discussed above and in an effort
to achieve full disclosure and
transparency, NCUA amends Part 708a
to require a converting credit union to
disclose that the conversion from a
credit union to a mutual savings bank
could lead to members losing their
ownership interests in the credit union

if the mutual savings bank subsequently
converted to a stock institution and the
members do not become stockholders.
The Act provides that a member of a
federal credit union is entitled to only
one vote irrespective of the number of
shares held by that member. The “one
member one vote” structure gives an
equal voice to all members, even those
of modest means. 12 U.S.C. 1760. Most,
if not all, state credit unions also are
required to follow this approach. This is
not usually the case with mutual
savings banks. In most instances,
mutual savings banks allot votes based
on the amount of a member’s deposits.
Commonly, one vote is granted for each
$100 a member has on deposit up to a
maximum of 1,000 votes. Also, many
issues, such as election of directors,
which are subject to a member vote in
a credit union, may not be subject to a
vote in a mutual savings bank. As noted
above, NCUA believes that disclosing
that members could have lesser voting
power in the mutual savings bank than
they do in the credit union is central to
describing adequately the purpose and
subject matter of the member vote.
Accordingly, for the reasons discussed
above and in an effort to achieve full
disclosure and transparency, NCUA
amends Part 708a to require a
converting credit union to disclose how
the conversion from a credit union to a
mutual savings bank will affect
members’ voting rights. The language of
the proposal would have required a
disclosure that the members may have
lesser voting rights in a mutual savings
bank. This final rule requires an actual
explanation of how voting rights will
change. This is a clearer articulation of
the information the proposal intended
members to receive and will assist
members in casting a better informed
vote on the proposed conversion.
NCUA’s conversion rule echoes
CUMAA by providing that directors and
senior management officials of a credit
union may not receive any economic
benefit from the conversion of their
credit union other than compensation
and benefits paid to them in the
ordinary course of business. 12 CFR
708a.10. This is intended to insure that
management’s decision to begin the
conversion process is based on sound
business judgment reflecting the best
interests of the members. Consistent
with this statutory and regulatory
limitation, NCUA believes it is
appropriate to require a converting
credit union to disclose in the member
notice any conversion related benefits a
director or senior management official
may receive, including compensation
not permitted in the credit union
context. To be complete, this disclosure

must include any stock related benefits
associated with a subsequent conversion
to a stock institution. Accordingly, for
the reasons discussed above and in an
effort to achieve full disclosure and
transparency, NCUA amends Part 708a
to require a converting credit union to
disclose any increased compensation or
other conversion related benefits,
including stock related benefits, that
directors or senior management officials
may receive. This disclosure must
include a comparison of the stock
related benefits available to the general
membership with those available to
officials and employees in the event of
conversion to a stock institution. This
comparison of stock benefits more
clearly articulates the information the
proposal intended members to receive
and will assist members in casting a
better informed vote.

C. Summary of Comments

NCUA received forty-five comment
letters regarding the proposed rule: nine
from federal credit unions, seven from
state credit unions, one from a
professional association representing
the forty-eight state credit union
regulators, sixteen from credit union
trade organizations, two from state
financial institution regulators, one from
a financial services company that has
been involved in facilitating the
majority of credit union conversions to
mutual savings banks, two from law
firms that also have been involved in
facilitating many credit union
conversions to mutual savings banks
(together these law firms and the
financial services company will be
referred to as conversion consultants),
one from an attorney who represents
credit unions, three from private
individuals, and three from banking
trade organizations.

Thirty-four of the commenters fully
supported the proposal and
acknowledged the importance of
educating credit union members about
the effects and ramifications of the
conversion to enable them to cast
informed votes. Over two-thirds of those
supporters stated that they believe
NCUA should impose more disclosures
and requirements on converting credit
unions than proposed. The kinds of
additional disclosures and requirements
they suggested include: requiring the
member vote be conducted by an
independent third party, establishing a
voting standard greater than the present
simple majority of those who actually
vote, disclosing the percentage of credit
unions that have converted to mutual
savings banks that went on to convert to
the stock form of ownership, disclosing
the views of a converting credit union’s
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directors who do not favor converting or
have specific reservations, permitting
members to post comments on the
conversion proposal as a part of the
conversion process, disclosing that
voluntary liquidation of the credit union
is an option for members to extract their
ownership interests in the credit union
if management believes the institution
can no longer serve its members’ needs
as a credit union, increasing the number
of members required for a quorum for
special meetings to insure that there is
sufficient member participation for such
a monumental decision, disclosing the
estimated cost of the conversion,
providing additional financial data to
support claims that the conversion will
benefit members, and disclosing
historical data regarding the percentage
of stock management buys as compared
to the amount members buy in a stock
bank that previously converted from a
credit union to a mutual savings bank to
the stock form of ownership.

One commenter supported parts of
the proposal, but opposed some sections
it believes require speculation on the
credit union’s part. Three commenters
stated that the current disclosure
requirements are sufficient.

The conversion consultants and the
banking trade organizations opposed the
proposal. Some of these commenters
believe the proposal is inconsistent with
CUMAA, duplicates the disclosures
required by other regulators like the
Securities and Exchange Commission
(SEC), the Federal Deposit Insurance
Corporation (FDIC) and the Office of
Thrift Supervision (OTS), or requires
the credit union to determine whether it
will ever convert to the stock form of
ownership. One of these commenters
stated that it did not believe that a credit
union disclosing its intent to convert to
stock would enhance a member’s ability
to cast an informed vote. NCUA is aware
of the limitations that CUMAA has
placed on its authority to approve a
conversion but is mindful of its
responsibility to oversee the methods
and procedures applicable to the
member vote on conversion and protect
the interests of credit union members.
The proposal does not require a
converting credit union to speculate
about future events, rather it simply
provides that the credit union must
disclose its present intent regarding its
business plans and provide information
about how future events might affect
members’ interests. Although NCUA
does not necessarily agree that the
proposal duplicates disclosures required
by the SEC, FDIC, and OTS, NCUA
believes that, even if it did, these
disclosures are necessary at the time the
credit union’s members are deciding

how to vote on the conversion to a
mutual savings bank. If credit union
members wait to receive similar
disclosures from the SEC, FDIC, or OTS,
then that means the credit union has
already converted to a mutual savings
bank and may be on its way to
converting to the stock form of
ownership. Obviously, at that point, the
disclosures are too late with respect to
enabling a credit union member to make
an informed decision on the conversion
from a credit union to a mutual savings
bank. For the reasons discussed above,
NCUA adopts the proposed
amendments as final without change.

D. Additional Information

NCUA appreciates the valuable
suggestions offered by commenters who
believe NCUA should impose more
disclosures and requirements on
converting credit unions. Many of these
suggestions deserve further
consideration but are beyond the scope
of the proposal and will have to be
considered in a separate rule making.
Also, over time, NCUA has gained a
more in-depth, practical understanding
of the nuances of the disclosure and
voting processes associated with a
conversion. Accordingly, in the near
future, NCUA intends to further fine
tune the conversion regulation by
providing more specific guidelines to
help credit unions understand what will
satisfy the regulatory standard that the
vote be conducted in a fair and legal
manner.

Regulatory Procedures

Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic
impact a proposed rule may have on a
substantial number of small credit
unions, defined as those under ten
million dollars in assets. This rule
provides the procedures an insured
credit union must follow to convert to
a mutual savings bank. The final
amendments will not have a significant
economic impact on a substantial
number of small credit unions, and,
therefore, a regulatory flexibility
analysis is not required.

Paperwork Reduction Act

NCUA has determined that the final
rule would not increase paperwork
requirements under the Paperwork
Reduction Act of 1995 and regulations
of the Office of Management and
Budget.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to

consider the impact of their actions on
state and local interests. In adherence to
fundamental federalism principles,
NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily complies with the executive
order. The final rule would not have
substantial direct effects on the states,
on the connection between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. NCUA has
determined that this final rule does not
constitute a policy that has federalism
implications for purposes of the
executive order.

The Treasury and General Government
Appropriations Act, 1999—Assessment
of Federal Regulations and Policies on
Families

The NCUA has determined that this
final rule would not affect family well-
being within the meaning of section 654
of the Treasury and General
Government Appropriations Act, 1999,
Pub. L. 105-277, 112 Stat. 2681 (1998).

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act of 1996 (Pub.
L. 104-121) provides generally for
congressional review of agency rules. A
reporting requirement is triggered in
instances where NCUA issues a final
rule as defined by section 551 of the
Administrative Procedure Act. 5 U.S.C.
551. The Office of Management and
Budget has determined that this rule is
not a major rule for purposes of the
Small Business Regulatory Enforcement
Fairness Act of 1996.

List of Subjects in 12 CFR Part 708a
Charter conversions, Credit unions.
By the National Credit Union

Administration Board on February 19, 2004.

Becky Baker,

Secretary of the Board.

» For the reasons stated above, NCUA
amends 12 CFR part 708a as follows:

PART 708a—CONVERSION OF
INSURED CREDIT UNIONS TO
MUTUAL SAVINGS BANKS

» 1. The authority citation for part 708a
continues to read as follows:

Authority: 12 U.S.C. 1766, 12 U.S.C.
1785(b).
= 2. Section 708a.4 is amended by
adding paragraph (d) to read as follows:

§708a.4 Voting procedures.

* * * * *

(d)(1) An adequate description of the
purpose and subject matter of the



Federal Register/Vol. 69,

No. 37/Wednesday, February 25, 2004 /Rules and Regulations

8551

member vote on conversion, as required
by paragraph (c) of this section, must
include:

(i) A disclosure that the conversion
from a credit union to a mutual savings
bank could lead to members losing their
ownership interests in the credit union
if the mutual savings bank subsequently
converts to a stock institution and the
members do not become stockholders;

(ii) A disclosure of how the
conversion from a credit union to a
mutual savings bank will affect
members’ voting rights; and

(iii) A disclosure of any conversion
related economic benefit a director or
senior management official may receive
including receipt of or an increase in
compensation and an explanation of any
foreseeable stock related benefits
associated with a subsequent conversion
to a stock institution. The explanation of
stock related benefits must include a
comparison of the opportunities to
acquire stock that are available to
officials and employees, with those
opportunities available to the general
membership.

(d)(2) In connection with the
disclosures required by paragraphs
(d)(1)(i) through (iii) of this section, the
converting credit union must include an
affirmative statement, that at the time of
conversion to a mutual savings bank,
the credit union does or does not intend
to:

(i) Convert to a stock institution;

(ii) Provide any compensation to
previously uncompensated directors or
increase compensation or other
conversion related benefits, including
stock related benefits, to directors or
senior management officials; and

(iii) Base member voting rights on
account balances.

[FR Doc. 04—4075 Filed 2—24—-04; 8:45 am]
BILLING CODE 7535-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 23

[Docket No. CE203, Special Condition 23—
143-SC]

Special Conditions; Avidyne
Corporation, Inc.; Various Airplane
Models; Protection of Systems for
High Intensity Radiated Fields (HIRF)

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued to Avidyne Corporation, 55 Old

Bedford Road, Lincoln, MA 01773, for a
Supplemental Type Certificate for the
models listed under the heading “Type
Certification Basis.” This special
condition includes various airplane
models to streamline the certification
process needed to improve the safety of
the airplane fleet by fostering the
incorporation of new technologies that
can be certificated affordably under 14
CFR part 23.

The airplanes will have novel and
unusual design features when compared
to the state of technology envisaged in
the applicable airworthiness standards.
These novel and unusual design
features include the installation of an
electronic flight instrument system
(EFIS) display, Model 700-00006—
1XX(), manufactured by Avidyne
Corporation, Inc., for which the
applicable regulations do not contain
adequate or appropriate airworthiness
standards for the protection of these
systems from the effects of high
intensity radiated fields (HIRF). These
special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
the airworthiness standards applicable
to these airplanes.

DATES: The effective date of these
special conditions is February 11, 2004.
Comments must be received on or
before March 26, 2004.

ADDRESSES: Comments may be mailed
in duplicate to: Federal Aviation
Administration, Regional Counsel,
ACE-7, Attention: Rules Docket Clerk,
Docket No. CE203, Room 506, 901
Locust, Kansas City, Missouri 64106. All
comments must be marked: Docket No.
CE203. Comments may be inspected in
the Rules Docket weekdays, except
Federal holidays, between 7:30 a.m. and
4 p.m.

FOR FURTHER INFORMATION CONTACT: Wes
Ryan, Aerospace Engineer, Standards
Office (ACE-110), Small Airplane
Directorate, Aircraft Certification
Service, Federal Aviation
Administration, 901 Locust, Room 301,
Kansas City, Missouri 64106; telephone
(816) 329-4127.

SUPPLEMENTARY INFORMATION: The FAA
has determined that notice and
opportunity for prior public comment
hereon are impracticable because these
procedures would significantly delay
issuance of the approval design and
delivery of the affected aircraft. In
addition, the substance of these special
conditions has been subject to the
public comment process in several prior
instances with no substantive comments
received. The FAA, therefore, finds that
good cause exists for making these

special conditions effective upon
issuance.

Comments Invited

Interested persons are invited to
submit such written data, views, or
arguments as they may desire.
Communications should identify the
regulatory docket or notice number and
be submitted in duplicate to the address
specified above. All communications
received on or before the closing date
for comments will be considered by the
Administrator. The special conditions
may be changed in light of the
comments received. All comments
received will be available in the Rules
Docket for examination by interested
persons, both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must include a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. CE203.” The postcard will
be date stamped and returned to the
commenter.

Background

On July 3, 2003, Avidyne Corporation,
55 Old Bedford Road, Lincoln, MA
01773, made an application to the FAA
for a new Supplemental Type Certificate
for airplane models listed under the
type certification basis. The models are
currently approved under the type
certification basis listed in the
paragraph headed “Type Certification
Basis.” The proposed modification
incorporates a novel or unusual design
feature, such as digital avionics
consisting of an EFIS that is vulnerable
to HIRF external to the airplane.

Type Certification Basis

Under the provisions of 14 CFR part
21, §21.101, Avidyne Corporation must
show that affected airplane models, as
changed, continue to meet the
applicable provisions, of the regulations
incorporated by reference in Type
Certificate Numbers listed below or the
applicable regulations in effect on the
date of application for the change. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the original “type
certification basis”” and can be found in
the Type Certificate Numbers listed
below. In addition, the type certification
basis of airplane models that embody
this modification will include §23.1301
of Amendment 23-20; §§23.1309,
23.1311, and 23.1321 of Amendment
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23—-49; and §23.1322 of Amendment
23-43; exemptions, if any; and the

special conditions adopted by this
rulemaking action.

Type
Aircraft make Aircraft model(s) Cert)i/l‘?cate Certification basis
No.
Aerostar Aircraft Corporation ......... PA-60-600, PA-60-601, PA—60-601P, PA60—-602P, PA—60-700P .... | A17WE FAR 23
360, 400 ... e e e e e e Al11WE FAR 23
American Champion ...........cc.c........ 7AC, 7ACA, STAC, 7BCM, 7CCM, S7CCM, 7DC, S7DC, 7EC, STEC, | A-759 CAR 3
7TECA, 7FC, 7GC, 7GCA, 7GCB, 7GCBA, 7GCBC, 7GCAA, 7HC,
7JC, 7KC, 7KCAB.
BGCBC, BKCAB .o A21CE FAR 23
Cessna Aircraft Company .............. TADA e 5A2 CAR 3
150, 150A, 150B, 150C, 150D, 150E, 150F, 150G, 150H, 150J, 150K, | 3A19 CAR 3
A150K, 150L, A150L, 150M, A150M, 152, A152.
Cessna Aircraft Company (cont'd) 170, 170A, L70B ... A-799 CAR 3
172, 172A, 172B, 172C, 172D, 172E, 172F, 172G, 172H, 172I, 172K, | 3A12 CAR 3, 14 CFR 23
172L, 172M, 172N, 172P, 172Q, 172R, 172S.
172RG, P172D, R172E, R172F, R172G, R172H, R172J, R172K, 175, | 3Al7 CAR 3
175A, 175B, 175C.
177, 177A, 177B, 177RG oot A13CE 14 CFR 23
180, 180A, 180B, 180C, 180D, 180E, 180F, 180G, 180H, 180J, 180K | 5A6 CAR 3
182, 182A, 182B, 182C, 182D, 182E, 182F, 182G, 182H, 182J, 182K, | 3A13 CAR 3, 14 CFR 23
182L, 182M, 182N, 182P, 182Q, 182R, 182S, R182, T182, TR182.
185, 185A, 185B, 185C, 185D, 185E, A185E, A185F .......cccccceveviiinnnens 3A24 CAR 3
190, 195, 195A, 195B ....oiiiiiiiiiiiiiieee e A-790 CAR 3
210, 210A, 210B, 210C, 210D, 210E, 210F, T210F, 210G, T210G, | 3A21 CAR 3
210H, T210H, 210J, T210J, 210K, T210K, 210L, T210L, 210M,
T210M, 210N, P210N, T210N, 210R, P210R, T210-R, 210-5, 210—
5A.
205, 206, P206, P206-A, P206-B, P206-C, P206-D, P206-E, | A4CE CAR 3, 14 CFR 23
TP206-A, TP206-B, TP206-C, TP206-D, TP206-E, U206, U206—
A, U206-B, U206-C, U206-D, U206-E, U206-F, U206-G,
TU206A, TU206-B, TU206-C, TU206-D, TU206-E, TU206-F,
TU206-G, 206H, T206H.
207, 207A, T207, T207A oottt A16CE 14 CFR 23
208, 208A, 208B .....ceiiieiiiiiiiei e A37CE 14 CFR 23
310, 310A (USAF U-3A), 310B, 310C, 310D, 310E (USAF U-3B), | 3A10 CAR 3
310F, 310G, 310H, E310H, 310l, 310J, 310J-1, E310J, 310K,
310L, 310N, 310P, T310P, 310Q, T310Q, 310R, T310R.
320, 320-1, 320A, 320B, 320C, 320D, 320E, 320F, 340, 340A, 335, | 3A25 CAR 3
340, 340A.
13 T TP TP PRSPPI A2CE CAR 3
Cessna Aircraft Company (cont'd) | 337 and 337A (USAF 02B), 337B, T337B, 337C, T337C, 337D, | A6CE CAR 3, 14 CFR 23
T337D, M337B (USAF O2A), 337E, T337E and T337F, 337F,
T337G, 337G, 337H, T337H, P337H, T337H-SP.
401, 401A, 401B, 402, 402A, 402B, 402C, 411, 411A, 414, 414A, | ATCE CAR 3
421, 421A, 421B, 421C, 425.
AAL oot a e e aree e s A28CE FAR23
404, 406 A25CE FAR23
500 .....cc..... A22CE FAR23
501, 551 A27CE FAR23
525, 525A ... A1WI FAR23
Cirrus Design Corp SR20, SR22 ...t AOO009CH | FAR23
Commander Aircraft .. | 112, 114, 112TC, 112B, 112TCA, 114A, 114B, 114TC . A12S0 CAR 3
De Havilland INC ......ccooviiieiiiiinnes DHC-2 MK. |, DHC-2 MK. Il, DHC-2 MK. Il .....ccccoiiiiiiieiieecen, A-806 CAR 3
(Twin Otter) DHC-6-1, DHC-6-100, DHC-6-200, DHC-6-300 ... A9EA CAR 3
Diamond Aircraft Industries ............ DA 20—A1, DA20—CL ..ottt ... | TAACH 14 CFR 23
DAGD ..o A47CE 14 CFR 23
Fairchild ... SA26-T, SA26-AT, SA226-T, SA226—-AT, SA226-T(B), SA227-AT, | ASSW CAR 3
SA227-TT.
SA-226-TC, SA227-AC (C-26A), SA227-BC (C-26A), SA227-PC ... | ABSW 14 CFR 23
LaNCaIr ...cccveeviiiiiiiieeecscc e Columbia 300, LCA0—550FG ......ccceoriuieiiieeiieiiiiiiienire et st A00003SE 14 CFR 23
Learfet ....oooviieiiiie e 2 TSP P PP PPPPPRPPPN A5CE CAR 3
Maule Aerospace Technology, Inc | BEE DEE M—4, M—4, M-4C, M—4S, and M-4T, M-4-210, M—4-210C, | 3A23 CAR 3
M-4-210S, and M-4-210T, M-4-220, M—-4-220C, M—-4-220S, and
M-4-220T, M-4-180C, M—4-180S, and M—-4-180T, M-5-210C,
M-5-220C, M—-5-235C, M-5-180C, M-5-210TC, M-6-235, M—6—
180, M-5-200, M-7-235, MX-7-235, MX-7-180, MX-7-420,
MXT-7-180, MT-7-235, M-8-235, MX-7-160, MXT-7-160, MX—
7-180A, MXT-7-180A, MX-7-180B, MXT-7-420, M-7-235B, M—
7—-235A, M-7-235C, MX-7-180C.
M-7-260, M=7-420, M7-7-260, MT—7-420, M=7-260C ...........cuocn.... 3A23 CAR3
Mitsubishi Heavy Industries, Ltd .... | MU-2B-25, MU-2B-35, MU-2B-26, MU-2B-36, MU-2B-26A, MU- | A10SW CAR 3

2B-36A, MU-28-40, MU-2B—60.
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Type
Aircraft make Aircraft model(s) Certificate Certification basis
No.
Mooney Aircraft Corp .......ccccevvereeens M20, M20A, M20B, M20C, M20D, M20E, M20F, M20G, M20J, M20K, | 2A3 CAR 3
M20L, M20M, M20R, M20S.
M22 e s ABSW CAR 3
Partenavia Costruzioni | P 68, P 68B, P 68C, P 68C-TC, P 68 “OBSERVER”, AP68 TP series | A31EU 14 CFR 23
Aeronauticas S.p.A. 300 “SPARTACUS”, P68TC, “OBSERVER”, AP68TP 600
“VIATOR”, P68 “OBSERVER 2".
VA300
The New Piper Aircraft, Inc ............ PA-23, PA-23-160, PA-23-235, PA-23-250, PA-E23-250 ............... 1A10 CAR 3
PA-28-140, PA-28-150, PA-28-151, PA-28-160, PA-28-180, PA— | 2A13 CAR 3
285-160, PA-28S-180, PA-28-235, PA-28-236, PA-28R-180,
PA-28R-200, PA-28-181, PA-28-161, PA-28R-201, PA-28R-
201T, PA-28RT-201, PA-28RT-201T, PA-28-201T.
PA=30, PA=39, PA—40 .....ccviiiiiiiiee e AlEA CAR 3
PA-31, PA-31-300, PA-31-325, PA—31-350 .....cccceecvrrrrririrreereernenne A20SO CAR 3
PA-31P, PA-31T, PA-31T1, PA-31T2, PA-31T3, PA-31P-350 ........ ABEA CAR 3
PA-32-260, PA-32-300, PA-32S-300, PA-32R-300, PA-32RT- | A3SO CAR 3
300, PA-32RT-300T, PA-32R-301 (SP), PA-32R-301 (HP), PA-
32R-301T, PA-32-301, PA-32-301T.
PA-34-200, PA-34-200T, PA-34-220T, PA-34-220T (lll), PA-34— | A7SO CAR 3
220T (IV).
PA-42, PA-42—-720, PA—42-1000 .......ccereremrintinreninrenrenee e A23S0 FAR 23
PA—42-T720R ....cceootiiiiiieiieeine A32S0 FAR 23
PA-44-180, PA-44-180T . A19SO 14 CFR 23
PA=B8=112 ..ot A18S0 14 CFR 23
PA—46-310P, PA—46—350P .......cccesiviriiiieienienreseereste e A25S0 14 CFR 23
Raytheon Aircraft Company ........... H35, J35, K35, M35, 35-33, N35, 35-A355, 35-B33, P35, S35, 35— | 3A15 CAR 3
C33, E33, F33, V35, V35A, V35B, 35—-C33A, E33A, E33C, 36, A36,
F33A, F33C, G33, A36TC, B36TC.
Raytheon Aircraft Company | 95, B95, 95-55, 95-A55, B95A, D95A, E95, 95-B55, 95-B55A, 95— | 3A16 CAR 3
(cont'd). B55B, 95-C55, D55, 95—-C55A, D55A, E55, E55A, 56TC, A56TC,
58, 58A.
58P, 58PA, 58TC, 58TCA ...ooiiiiiiiieiieriteiieie ettt A23CE 14 CFR 23
FOO e A31CE FAR 23
99, 99A, 99A (FACH), A99, A99A, B99, C99, 100, A100 (U-21F), | A14CE FAR 23
A100A, A100C, B100.
200, A100-1 (U-21J), 200C, 200CT, 200T, A200 (C-12A) or (C- | A24CE FAR 23
12C), A200C (UC-12B), A200CT (C-12D) or (FWC-12D) or (RC-
12D) or (C-12F) or (RC-12G), or (RC-12H) or (RC-12K) or (RC—
12P) or (RC-12Q), B200, B200C (C-12F) or (UC-12F) or (UC-
12M), or (C-12R), B200CT, B200T, 300, B300, B300C, 300LW,
1900, 1900C (C-12J), 1900D.
65-90, 65—A90, B0, C0, CI0A ......ooiireiiieitieiesieeie et 3A20 CAR 3, FAR 23
Revo, Incorporated ...........cccocuveeenee Colonial C-1, Colonial C-2, Lake LA-4, LA-4A, LA-4P, Lake LA-4— | 1A13 CAR 3, 14 CFR 23
200, Lake 250.
Sky International ...........ccccoveevinnenne HUSKY A=1, A—1A, A=1B ..ottt A22NM FAR 23
Socata Aerospatiale ..........c.ccoe..... TB 20, TB 10, TB 21, TB9, TB 200 A51EU 14 CFR 23
TBM 700 .ottt .... | ABOEU 14 CFR 23
Twin Commander Aircraft Corp ..... 500, 500-A, 500-B, 500-U, 500-S, 520, 560, 560-A, 560-E .............. 6A1 CAR 23
560-F, 680, 680E, 680F, 720, 680FL, 680FL(P), 680T, 680V, 680W, | 2A4 CAR 23
681, 685, 690, 690A, 690B, 690C, 690D, 695, 695A, 695B.
TO0 e et r e Al12SW FAR 23

Discussion

If the Administrator finds that the
applicable airworthiness standards do
not contain adequate or appropriate
safety standards because of novel or
unusual design features of an airplane,
special conditions are prescribed under
the provisions of § 21.16.

Special conditions, as appropriate, as
defined in §11.19, are issued in
accordance with § 11.38 after public
notice and become part of the type
certification basis in accordance with
§21.101(b)(2) of Amendment 21-69.

Special conditions are initially
applicable to the model for which they

are issued. Should the applicant apply
for a supplemental type certificate to
modify any other model already
included on the same type certificate to
incorporate the same novel or unusual
design feature, the special conditions
would also apply to the other model
under the provisions of § 21.101.

Novel or Unusual Design Features

Avidyne Corporation plans to
incorporate certain novel and unusual
design features into an airplane for
which the airworthiness standards do
not contain adequate or appropriate
safety standards for protection from the

effects of HIRF. These features include
EFIS, which are susceptible to the HIRF
environment, that were not envisaged
by the existing regulations for this type
of airplane.

Protection of Systems From High
Intensity Radiated Fields (HIRF)

Recent advances in technology have
given rise to the application in aircraft
designs of advanced electrical and
electronic systems that perform
functions required for continued safe
flight and landing. Due to the use of
sensitive solid-state advanced
components in analog and digital
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electronics circuits, these advanced
systems are readily responsive to the
transient effects of induced electrical
current and voltage caused by the HIRF.
The HIRF can degrade electronic
systems performance by damaging
components or upsetting system
functions.

Furthermore, the HIRF environment
has undergone a transformation that was
not foreseen when the current
requirements were developed. Higher
energy levels are radiated from
transmitters that are used for radar,
radio, and television. Also, the number
of transmitters has increased
significantly. There is also uncertainty
concerning the effectiveness of airframe
shielding for HIRF. Furthermore,
coupling to cockpit-installed equipment
through the cockpit window apertures is
undefined.

The combined effect of the
technological advances in airplane
design and the changing environment
has resulted in an increased level of
vulnerability of electrical and electronic
systems required for the continued safe
flight and landing of the airplane.
Effective measures against the effects of
exposure to HIRF must be provided by
the design and installation of these
systems. The accepted maximum energy
levels in which civilian airplane system
installations must be capable of
operating safely are based on surveys
and analysis of existing radio frequency
emitters. These special conditions
require that the airplane be evaluated
under these energy levels for the
protection of the electronic system and
its associated wiring harness. These
external threat levels, which are lower
than previous required values, are
believed to represent the worst case to
which an airplane would be exposed in
the operating environment.

These special conditions require
qualification of systems that perform
critical functions, as installed in aircraft,
to the defined HIRF environment in
paragraph 1 or, as an option to a fixed
value using laboratory tests, in
paragraph 2, as follows:

(1) The applicant may demonstrate
that the operation and operational
capability of the installed electrical and
electronic systems that perform critical
functions are not adversely affected
when the aircraft is exposed to the HIRF
environment defined below:

Field strength
(volts per meter)

Frequency
Peak Average
10 kHz-100 kHz ... 50 50
100 kHz-500 kHz 50 50
500 kHz-2 MHz .... 50 50

Field strength
Frequency (volts per meter)
Peak Average
2 MHz-30 MHz ..... 100 100
30 MHz-70 MHz ... 50 50
70 MHz-100 MHz 50 50
100 MHz-200 MHz 100 100
200 MHz-400 MHz 100 100
400 MHz-700 MHz 700 50
700 MHz-1 GHz ... 700 100
1 GHz-2 GHz ....... 2000 200
2 GHz-4 GHz ....... 3000 200
4 GHz-GHz 6 ....... 3000 200
6 GHz-8 GHz ....... 1000 200
8 GHz-12 GHz ..... 3000 300
12 GHz-18 GHz ... 2000 200
18 GHz—40 GHz ... 600 200

The field strengths are expressed in terms
of peak root-mean-square (rms) values.

or,

(2) The applicant may demonstrate by
a system test and analysis that the
electrical and electronic systems that
perform critical functions can withstand
a minimum threat of 100 volts per
meter, electrical field strength, from 10
kHz to 18 GHz. When using this test to
show compliance with the HIRF
requirements, no credit is given for
signal attenuation due to installation.

A preliminary hazard analysis must
be performed by the applicant, for
approval by the FAA, to identify either
electrical or electronic systems that
perform critical functions. The term
“‘critical” means those functions whose
failure would contribute to, or cause, a
failure condition that would prevent the
continued safe flight and landing of the
airplane. The systems identified by the
hazard analysis that perform critical
functions are candidates for the
application of HIRF requirements. A
system may perform both critical and
non-critical functions. Primary
electronic flight display systems, and
their associated components, perform
critical functions such as attitude,
altitude, and airspeed indication. The
HIRF requirements apply only to critical
functions.

Compliance with HIRF requirements
may be demonstrated by tests, analysis,
models, similarity with existing
systems, or any combination of these.
Service experience alone is not
acceptable since normal flight
operations may not include an exposure
to the HIRF environment. Reliance on a
system with similar design features for
redundancy as a means of protection
against the effects of external HIRF is
generally insufficient since all elements
of a redundant system are likely to be
exposed to the fields concurrently.

Applicability

As discussed above, these special
conditions are applicable to one
modification to the airplane models
listed under the heading “Type
Certification Basis.” Should Avidyne
Corporation apply at a later date for a
supplemental type certificate to modify
any other model on the same type
certificate to incorporate the same novel
or unusual design feature, the special
conditions would apply to that model as
well under the provisions of § 21.101.

Conclusion

This action affects only certain novel
or unusual design features of one
modification to several models of
airplanes. It is not a rule of general
applicability and affects only the
applicant who applied to the FAA for
approval of these features on the
airplane.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. For this reason, and
because a delay would significantly
affect the certification of some airplane
models, the FAA has determined that
prior public notice and comment are
unnecessary and impracticable, and
good cause exists for adopting these
special conditions upon issuance. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for
comment described above.

List of Subjects in 14 CFR Part 23

Aircraft, Aviation safety, Signs and
symbols.

Citation

» The authority citation for these special
conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113 and
44701; 14 CFR 21.16 and 21.101; and 14 CFR
11.38 and 11.19.

The Special Conditions

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the type certification
basis for airplane models listed under the
“Type Certification Basis” heading
modified by Avidyne Corporation, to
add an EFIS.

1. Protection of Electrical and
Electronic Systems from High Intensity
Radiated Fields (HIRF). Each system
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that performs critical functions must be
designed and installed to ensure that the
operations, and operational capabilities
of these systems to perform critical
functions, are not adversely affected
when the airplane is exposed to high
intensity radiated electromagnetic fields
external to the airplane.

2. For the purpose of these special
conditions, the following definition
applies: Critical Functions: Functions
whose failure would contribute to, or
cause, a failure condition that would
prevent the continued safe flight and
landing of the airplane.

Issued in Kansas City, Missouri on
February 11, 2004.

James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 04—4177 Filed 2—24—04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2003-16534; Airspace
Docket No. 03—-AS0O-19]

Establishment of Class D and E
Airspace; Olive Branch, MS;
Amendment of Class E Airspace;
Memphis, TN

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; delay of effective
date.

SUMMARY: This action delays
indefinitely the establishment of Class D
and E4 airspace at Olive Branch, MS,
and the amendment of Class E5 airspace
at Memphis, TN. The construction of a
new federal contract tower with a
weather reporting system has been
delayed, with an uncertain completion
date; therefore, the effective date of the
establishment of Class D and E airspace
and amendment of Class E airspace
must also be delayed indefinitely.
EFFECTIVE DATE: The effective date of the
final rule published February 3, 2004, at
69 FR 5009 (0901 UTC, April 15, 2004)
is delayed indefinitely.

FOR FURTHER INFORMATION CONTACT:
Walter R. Cochran, Manager, Airspace
Branch, Air Traffic Division, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5586.
SUPPLEMENTARY INFORMATION:

History

Docket No. FAA—-2003-16534,
Airspace Docket No. 03—ASO-19,

published in the Federal Register on
February 3, 2004, (69 FR 5009),
established Class D and E4 airspace at
Olive Branch, MS, and amended Class
E5 airspace at Memphis, TN. The
construction of a federal contract tower
and weather reporting system at Olive
Branch Airport made this action
necessary. This action was originally
scheduled to become effective on April
15, 2004; however, an unforeseen delay
in beginning construction on the tower
has required the effective date of this
action to be delayed. A notice
announcing a new effective date will be
published in the Federal Register at
least 90 days prior to the new effective
date.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore, (1) is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3) so
minimal. Since this is a routine matter
that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Delay of Effective Date

» The effective date on Docket No. FAA—
2003-16534; Airspace Docket No. 03—
ASO-19 is hereby delayed indefinitely.

Authority 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 49 U.S.C. lOB(g); 14 CFR
11.69.

* * * * *

Issued in College Park, Georgia, on
February 9, 2004.
Jeffrey U. Vincent,
Acting Manager, Air Traffic Division,
Southern Region.
[FR Doc. 044190 Filed 2—24-04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No.FAA—-2004-16988; Airspace
Docket No. 04-ACE-6]

Modification of Class E Airspace;
Neodesha, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action modifies the Class
E airspace area at Neodesha, KS. A
review of controlled airspace for
Neodesha Municipal Airport indicates it
does not comply with the criteria for
700 feet Above Ground Level (AGL)
airspace required for diverse departures.
The area is modified and enlarged to
conform to the criteria in FAA Orders.

DATES: This direct final rule is effective
on 0901 UTC, June 10, 2004. Comments
for inclusion in the Rules Docket must

be received on or before April 12, 2004.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2004-16988/
Airspace Docket No. 04—ACE—6, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, DOT
Municipal Headquarters Building,
Federal Aviation Administration, 901
Locust, Kansas City, MO 64106;
telephone (816) 329-2525.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR 71 modifies the
Class E airspace area extending upward
from 700 feet above the surface at
Neodesha, KS. An examination of
controlled airspace for Neodesha
Municipal Airport reveals it does not
meet the criteria for 700 feet AGL
airspace required for diverse departures
as specified in FAA Order 7400.2E,
Procedures for Handling Airspace
Matters. The criteria in FAA Order
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7400.2E for an aircraft to reach 1200 feet
AGL is based on a standard climb
gradient of 200 feet per mile plus the
distance from the Airport Reference
Point (ARP) to the end of the outermost
runway. Any fractional part of a mile is
converted to the next higher tenth of a
mile. This amendment expands the
airspace area from a 6-mile radius to a
6.4 mile radius of Neodesha Municipal
Airport and brings the legal description
of the Neodesha, KS Class E airspace
area into compliance with FAA Order
7400.2E. This area will be depicted on
appropriate aeronautical charts. Class E
airspace areas extending upward from
700 feet or more above the surface of the
earth are published in paragraph 6005 of
FAA Order 7400.9L, Airspace
Designations and Reporting Points,
dated September 2, 2003, and effective
September 16, 2003, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment,
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Interested parties are invited to
participate in this rulemaking by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economical,
environmental, and energy-related

aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: ‘“Comments to
Docket No. FAA-2004—-16988/Airspace
Docket No. 04—ACE-6"". The postcard
will be date/time stamped and returned
to the commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

» 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

» 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9L, dated

September 2, 2003, and effective
September 16, 2003, is amended as

follows:
* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE KS E5 Neodesha, KS
Neodesha Municipal Airport, KS
(Lat. 37°26'07" N., long. 95°38'46" W.)
That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Neodesha Municipal Airport.
* * * * *

Issued in Kansas City, MO, on February 11,
2004.

Paul J. Sheridan,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 04—4185 Filed 2—24—04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2004-16984; Airspace
Docket No. 04-ACE-2]

Modification of Class E Airspace;
Clinton, MO

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action modifies the Class
E airspace area at Clinton, MO. A review
of controlled airspace for Clinton
Memorial Airport revealed it does not
comply with the criteria for 700 feet
Above Ground Level (AGL) airspace
required for diverse departures. The
review also identied discrepancies in
the legal description for the Clinton, MO
Class E airspace area. The area is
modified and enlarged to conform to the
criteria in FAA Orders.

DATES: This direct final rule is effective
on 0901 UTC, June 10, 2004. Comments
for inclusion in the Rules Docket must
be received on or before March 20, 2004.
ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2004-16984/
Airspace Docket No. 04—ACE-2, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
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public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Municipal Headquarters Building,
Federal Aviation Administration, 901
Locust, Kansas City, MO 64106,
telephone: (816) 329-2524.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR 71 modifies the
Class E airspace area extending upward
from 700 feet above the surface at
Clinton, MO. An examination of
controlled airspace for Clinton
Memorial Airport revealed it does not
meet the criteria for 700 feet AGL
airspace required for diverse departures
as specified in FAA Order 7400.2E,
Procedures for Handling Airspace
Matters. The criteria in FAA order
7400.2E for an aircraft to reach 1200 feet
AGE is based on a standard climb
gradient of 200 feet per mile plus the
distance from the Airport Reference
Point (ARP) to the end of the outermost
runway. Any fractional part of a mile is
converted to the next higher tenth of a
mile. The review also identified that the
Clinton, MO Class E airspace area legal
description was not in compliance with
FAA Order 8260.19C, Flight Procedures
and Airspace. The Class E airspace area
extensions should be defined in relation
to the Golden Valley nondirectional
radio beacon (NDB). This amendment
expands the airspace area from a 6-mile
radius to a 6.4-mile radius of Clinton
Memorial Airport, adds the Golden
Valley NDB to the legal description,
defines the Class E airspace area
extensions as they relate to the NDB and
brings the legal description of the
Clinton, MO Class E airspace area into
compliance with FAA Orders 7400.2E
and 8260.19C. This area will be
depicted on appropriate aeronautical
charts. Class E airspace areas extending
upward from 700 feet or more above the
surface of the earth are published in
paragraph 6005 of FAA Order 7400.9L,
dated September 2, 2003, and effective
September 16, 2003, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipiates that this
regulation will not result in adverse or

negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment,
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Interested parties are invited to
participate in this rulemaking by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2004-16984/Airspace
Docket No. 04—ACE-2.”” The postcard
will be date/time stamped and returned
to the commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in

the preamble, I certify that this
regulation (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the critera of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

» Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

» 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

» 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9L, dated
September 2, 2003, and effective
September 16, 2003, is amended as
follows:

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACEMOE5 Clinton, MO

Clinton Memorial Airport, MO

(Lat. 38°21'24" N., long. 93°41'03" W.)
Golden Valley NDB

(Lat. 38°21'31" N., long. 93°41'05" W.)

The airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Clinton Memorial Airport and
within 2.6 miles each side of the 054° bearing
from the Golden Valley NDB extending from
the 6.4-mile radius of the airport to 7 miles
northeast of the NDB and within 2.6 miles
each side of the 217° bearing from the Golden
Valley NDB extending from the 6.4-mile
radius of the airport to 7 miles southwest of
the NDB.

* * * * *
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Issued in Kansas City, MO, on February 10,
2004.

Paul J. Sheridan,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 04—4186 Filed 2—24—-04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2004-16986; Airspace
Docket No. 04—ACE-4]

Modification of Class E Airspace;
Parsons, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: The Tri-City Airport airport
reference point (ARP) has been
redefined. This action requires
modifications to Parsons, KS controlled
airspace in order to provide appropriate
airspace for diverse departures at Tri-
City Airport. An examination of
controlled airspace for Parsons, KS
revealed discrepancies in the legal
description for the Parsons, KS Class E
airspace area. The intended effect of this
rule is to provide controlled airspace of
appropriate dimensions to protect
aircraft departing from and executing
Standard Instrument Approach
Procedures (SIAPs) to Tri-City Airport.
The radius of the Class E area is
decreased, discrepancies in the legal
descriptions of Parsons, KS Class E
airspace area are corrected and the
airspace area and its legal descriptions
are brought into compliance with FAA
Orders.

DATES: This direct final rule is effective
on 0901 UTC, June 10, 2004. Comments
for inclusion in the Rules Docket must
be received on or before April 2, 2004.
ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2004-16986/
Airspace Docket No. 04—ACE—4, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone

1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, DOT
Municipal Headquarters Building,
Federal Aviation Administration, 901
Locust, Kansas City, MO 64106;
telephone: (816) 329-2525.
SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR 71 modifies the
Class E airspace area extending upward
from 700 feet above the surface at
Parsons, KS. The Tri-City Airport ARP
has been redefined. The Parsons, KS
Class E airspace area must be decreased
from a 6.6-mile radius of Tri-City
Airport to a 6.5-mile radius in order to
comply with the criteria for 700 feet
Above Ground Level (AGL) airspace
required for diverse departures. An
examination of controlled airspace for
Parsons, KS revealed discrepancies in
the legal description for the Parsons, KS
Class E airspace area. Extensions to the
Class E airspace area are incorrectly
defined. This amendment redefines
current extensions to the airspace area
relative to the Parsons nondirectional
radio beacon (NDB) and describes the
centerline of the south extension as the
172° bearing from the NDB versus the
current 174° bearing. It also establishes
a northwest extension to protect aircraft
executing the very high frequency omni-
directional range (VOR)—A SIAP to Tri-
City Airport and brings the legal
description of the Parsons, KS Class E
airspace area into compliance with FAA
Order 7400.2E, Procedures for Handling
Airspace Matters. The area will be
depicted on appropriate aeronautical
charts. Class E airspace areas extending
upward from 700 feet or more above the
surface of the earth are published in
paragraph 6005 of FAA Order 7400.9L,
dated September 2, 2003, and effective
September 16, 2003, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment,
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close

of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Interested parties are invited to
participate in this rulemaking by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2004—-16986/Airspace
Docket No. 04—ACE—-4.” The postcard
will be date/time stamped and returned
to the commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a ““significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
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under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

= Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

= 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

» 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9L, dated
September 2, 2003, and effective
September 16, 2003, is amended as
follows:

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE KS E5 Parsons, KS

Parsons, Tri-City Airport, KS

(Lat. 37°19'48" N., long. 95°30'22" W.)
Parsons NDB

(Lat. 37°20'17" N., long. 95°30'31" W.)
Oswego VORTAC

(Lat. 37°09'27" N., long. 95°12'13" W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Tri-City Airport and within 2.6
miles each side of the 009° bearing from the
Parsons NDB extending from the 6.5-mile
radius of the airport to 7 miles north of the
NDB and within 2.6 miles each side of the
172° bearing from the NDB extending from
the 6.5-mile radius of the airport to 7 miles
south of the NDB and within 4 miles each
side of the Oswego VORTAC 306° radial
extending from the 6.5-mile radius of the
airport to 10.9 miles northwest of the airport.
* * * * *

Issued in Kansas City, MO, on February 10,
2004.

Paul J. Sheridan,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 04—4188 Filed 2—24—04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2004-16990; Airspace
Docket No. 04-ACE-8]

Modification of Class E Airspace;
Larned, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action modifies the Class
E airspace area at Larned, KS. A review
of controlled airspace for Larned-
Pawnee County Airport indicates it does
not comply with the criteria for 700 feet
Above Ground Level (AGL) airspace
required for diverse departures. The
area is modified and enlarged to
conform to the criteria in FAA Orders.

DATES: This direct final rule is effective
on 0901 UTC, June 10, 2004. Comments
for inclusion in the Rules Docket must
be received on or before April 13, 2004.
ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2004-16990/
Airspace Docket No. 04—ACE-8, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, DOT
Municipal Headquarters Building,
Federal Aviation Administration, 901
Locust, Kansas City, MO 64106;
telephone: (816) 329-2525.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR 71 modifies the
Class E airspace area extending upward
from 700 feet above the surface at
Larned, KS. An examination of
controlled airspace for Larned-Pawnee
County Airport reveals it does not meet
the criteria for 700 feet AGL airspace
required for diverse departures as
specified in FAA Order 7400.2E,
Procedures for Handling Airspace
Matters. The criteria in FAA Order

7400.2E for an aircraft to reach 1,200
feet AGL is based on a standard climb
gradient of 200 feet per mile plus the
distance from the airport reference point
(ARP) to the end of the outermost
runway. Any fractional part of a mile is
converted to the next higher tenth of a
mile. The controlled airspace
examination also revealed non-
compliance with FAA Order 8260.19C,
Flight Procedures and Airspace. The
Larned, KS Class E airspace area
extension should be defined in relation
to the Larned NDB versus the airport.
This amendment expands the airspace
area from a 6-mile radius to a 6.4-mile
radius of Larned-Pawnee County
Airport, defines the airspace extension
in terms of the NDB and brings the legal
description of the Larned, KS Class E
airspace area into compliance with FAA
Orders 7400.2E and 8260.19C. This area
will be depicted on appropriate
aeronautical charts. Class E airspace
areas extending upward from 700 feet or
more above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9L, Airspace Designations
and Reporting Points, dated September
2, 2003, and effective September 16,
2003, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed in this
document will be published
subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment,
or a written notice of intent to submit
an adverse or negative comment, is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Interested parties are invited to
participate in this rulemaking by
submitting such written data, views, or
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arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2004—-16990/Airspace
Docket No. 04—ACE-8.” The postcard
will be date/time stamped and returned
to the commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a ‘‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment
» Accordingly, the Federal Aviation

Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

= 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

» 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9L, dated
September 2, 2003, and effective
September 16, 2003, is amended as
follows:

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE KS E5 Larned, KS

Larned-Pawnee County Airport, KS

(Lat. 38°12'31" N., long. 99°05'10" W.)
Larned NDB

(Lat. 38°12'16" N., long. 99°05'15" W.)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Larned-Pawnee County Airport and
within 2.6 miles each side of the 003° bearing
from the Larned NDB extending from the 6.4-
mile radius of the airport to 7 miles north of
the NDB.

* * * * *

Issued in Kansas City, MO, on February 13,
2004.

Paul J. Sheridan,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 04—4189 Filed 2—24-04; 8:45 am)]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA—-2003-16342; Airspace
Docket No. 03-AAL-15]

Establishment of Class E Airspace;
Southeast, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace over Southeast Alaska.
Creation of Class E controlled airspace
is needed to contain aircraft that will be
flying new Area Navigation (RNAV)
Routes created in support of the
Capstone Initiative. The RNAV Routes

established throughout Southeast
Alaska will require the use of Global
Positioning System (GPS) Wide Area
Augmentation System (WAAS) avionics.
Anchorage Air Route Traffic Control
Center (ANC ARTCC) will utilize this
controlled airspace to provide Air
Traffic Control (ATC) services to aircraft
that will be flying Southeast Alaska
RNAYV Routes under Instrument Flight
Rules (IFR). The RNAV Routes will
permit flight at significantly lower
altitudes than those available on
airways constructed from land based
Navigational Aids (NAVAIDS).
EFFECTIVE DATE: 0901 UTC, June 10,
2004.

FOR FURTHER INFORMATION CONTACT:
Derril Bergt, AAL-531, Federal Aviation
Administration, 222 West 7th Avenue,
Box 14, Anchorage, AK 99513-7587;
telephone number (907) 271-2796; fax:
(907) 271-2850; email:
Derril.Bergt@faa.gov. Internet address:
http://www.alaska.faa.gov/at.
SUPPLEMENTARY INFORMATION:

History

On Wednesday, November 19, 2003,
the FAA proposed to revise part 71 of
the Code of Federal Regulations (14 CFR
part 71) to create new Class E airspace
extending upward from 1,200 ft. above
the surface over Southeast AK (68 FR
65225). The action was necessary
because Class E airspace is needed that
is sufficient in size to contain aircraft
while flying new RNAV Routes (GPS—
WAAS Required) that will be
established in support of the Capstone
program. The Class E airspace created
by this action will enable ATC to
provide IFR service to aircraft flying
enroute and connecting to Standard
Instrument Approach Procedures (SIAP)
to and from various airports throughout
Southeast Alaska. The effect of this
proposal is to: (1) Provide adequate
controlled airspace for commercial air
carriers and others conducting IFR
operations in Southeast Alaska, (2)
validate new operational procedures
and equipment in the IFR environment,
(3) provide an enroute IFR structure for
operations that can be flown safely at
significantly lower altitudes than those
permitted on airways defined on land
based NAVAIDS, and (4) provide IFR
access via Public and Special approach
and departure procedures to airports not
otherwise able to connect to the IFR
infrastructure. ATC will provide IFR
services within the new Class E
airspace. The establishment of Class E
airspace in this rule will have an impact
on pilot’s flight visibility and cloud
avoidance requirements while flying
under VFR, during the day above 1,200
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feet Above Ground Level (AGL) and
below 10,000 feet Mean Sea Level
(MSL). The pilot’s flight visibility

requirement increases to three (3)
statute miles. VFR weather minimums
are shown in the following table

BAsIC VFR WEATHER MINIMUMS

extracted from 14 CFR 91.155 Basic VFR
weather minimums:

Flight Visibility

(statute mile) Distance from clouds

Class G (uncontrolled):
1,200 feet or less AGL, day
1,200 feet or less AGL, night

1,200 feet or more and less than 10,000 feet MSL, day ........ccccociiiieniieiiiiniiciieeeenee e

1,200 feet or more and less than 10,000 feet MSL, Night .........ccccoeiieniiiiiinniienie e

More than 1,200 feet AGL and at or above 10,000 feet MSL ......ccccceeeeeeiiiiiiiiee e

Class E (controlled):

Less than 10,000 feet MSL ........cccceevennnnns

At or above 10,000 feet MSL .......cccceevuveenne

1 | Clear of Clouds.

3 | 500 feet below.
1,000 feet above.
2,000 feet horizontal.
1 | 500 feet below.
1,000 feet above.
2,000 feet horizontal.
3 | 500 feet below.
1,000 feet above.
2,000 feet horizontal.
5 | 1,000 feet below.
1,000 feet above.

1 statute mile horizontal.

3 | 500 feet below.

1,000 feet above.

2,000 feet horizontal.

5| 1,000 feet below.

1,000 feet above.

1 statute mile horizontal.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
The comment period closed on January
5, 2004.

One letter commenting on the
proposal was received. The commenter
made the following recommendations:

Return Petersburg and Wrangell CTAF to
Sitka Radio.
Return Gustavus CTAF to Juneau Radio.

The FAA disagrees with these two
proposals. Previous evaluations of the
assignments of CTAF frequencies to
Juneau, Gustavus, Sitka, Wrangell, and
Petersburg have concluded that CTAF
and In-flight Position frequency
congestion have been a problem when
too many airports share a single
frequency. This is the case at Juneau
and Gustavus, and at Wrangell,
Petersburg and Sitka. The nature of
communications between the FSS/AFSS
and pilots frequently require lengthy
transmissions (flight-plans, pilot
reports, weather briefings, etc.) that tie
up frequencies when other information
needs to be exchanged in a timely
manner, e.g., CTAF traffic information.
It has become necessary to separate the
CTAFs from the In-flight Position
frequencies in order to accomplish and/
or allow all the functions that are
needed. This is especially true in the
busy summer months. Users benefit
from the frequency separation by being
able to exchange traffic with each other

on frequencies that are unimpeded by
lengthy transmissions not pertinent to
airport environs.

Evaluate the proposed ZAN [Anchorage
Air Route Traffic Control Center] Sector 8/
Sector 68 divide between Petersburg and
Wrangell so that one controller handles the
IFR and Special VFR traffic throughout SE
Alaska, or at a minimum, between Petersburg
and Wrangell.

The FAA has accomplished this
action and has made a split between
high altitude and low altitude traffic.
Sector 8 now handles all SE Alaska
traffic (below FL270), whether IFR or
Special VFR. Sector 68 handles the
majority of the high-altitude (FL 270
and above) traffic that used to be
handled by Sector 8.

With anticipated increase of IFR traffic into
Juneau, staff the Juneau Tower full time. (In
the past, allowing JNU FSS personnel to
work out of JNU Tower was beneficial and
may be an adequate alternative to full-time
staffing of the Tower.)

The FAA disagrees with this
comment. Juneau Airport Traffic
Control Tower (JNU ATCT) is staffed to
match airport demand. However, an
enhancement to airport advisories from
the JNU AFSS that are currently
available when the J]NU ATCT is closed,
are planned. A one-year test using ADS—
B surveillance for airborne traffic and
ground vehicles, that are appropriately
equipped, on the JNU Airport is
planned to begin in the summer of 2005.
Transponder equipped aircraft will be

included when milti-lateration becomes
available.

In the past, JNU AFSS personnel have
worked in JNU ATCT only for short
periods when the FSS/AFSS was
unavailable due to construction
activities, e.g., when the FSS was
decommissioned and the AFSS was
commissioned. The FAA has not
routinely staffed the JNU ATCT with
FSS or AFSS personnel. This concept
would require extensive
communications and equipment
remodeling, as well as re-certification of
personnel. JNU ATCT does not have the
room to house the equipment necessary
to support the AFSS function.

The area will be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
700/1200 foot transition areas are
published in paragraph 6005 of FAA
Order 7400.9L, Airspace Designations
and Reporting Points, dated September
2, 2003, and effective September 16,
2003, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed in this
document will be revoked and revised
subsequently in the Order.

The Rule

This revision to 14 CFR part 71
establishes Class E airspace over
Southeast Alaska within an area
beginning at lat. 58°54'25.2" N. long.
137°31'55.3" to lat. 58°38'33.2" N., long.
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138°12'21.25" W., thence southeast
along the offshore airspace 12 nautical
miles west of and parallel to the
shoreline to the point of intersection
with the Alaska/Canada Border, thence
along the Alaska/Canada Border to the
point of beginning excluding that
airspace designated for federal airways.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

= In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

= 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

» 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9L, Airspace
Designations and Reporting Points,
dated September 2, 2003, and effective
September 16, 2003, is amended as
follows:

Paragraph 6006 En Route Domestic
Airspace Areas.
* * * * *

AAL AK E6 Southeast, AK [New]

That airspace extending upward from
1,200 feet AGL to the base of overlaying Class
E airspace above 14,500 feet MSL, within an
area beginning at lat. 58°54'25.2" N. long.
137°31'55.3" W. to lat. 58°38'33.2" N. long.

138°12'21.25" W., thence southeast along the
offshore airspace 12 nautical miles west of
and parallel to the shoreline to the point of
intersection with the Alaska, United States/
Canada Border, thence along the Alaska,
United States/Canada Border to the point of
beginning excluding that airspace designated
for federal airways and excluding that
airspace within the Ketchikan, AK Class E5,
the Klawock, AK Class E5, the Wrangell, AK
Class E5, the Petersburg, AK Class E5, the
Kake, AK Class E5, the Sitka, AK Class E5,
and the Juneau, AK Class E5 airspace areas.
* * * * *

Issued in Anchorage, AK, on February 13,
2004.

Judith G. Heckl,

Manager, Air Traffic Division, Alaskan
Region.

[FR Doc. 04—4175 Filed 2—24-04; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau

27 CFR Part 9

[T.D. TTB-9; Re: ATF Notice No. 947]
RIN 1513-AA48

Oak Knoll District of Napa Valley
Viticultural Area (2002R-046P)

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau (TTB), Treasury.

ACTION: Final rule; Treasury decision.

SUMMARY: This final rule establishes the
“Oak Knoll District of Napa Valley”
viticultural area in Napa County,
California. This new viticultural area is
entirely within the established Napa
Valley viticultural area and covers
approximately 8,300 acres, of which
about 3,500 acres are plantable to vines.
The establishment of viticultural areas
allows wineries to describe more
accurately where their wines come from
and enables consumers to better identify
the wines they purchase.

EFFECTIVE DATE: This final rule is
effective on April 26, 2004.

FOR FURTHER INFORMATION CONTACT:
Joanne C. Brady, Regulations and
Procedures Division, Alcohol and
Tobacco Tax and Trade Bureau, P.O.
Box 45797, Philadelphia, PA 19149;
telephone (215) 333-7050.

SUPPLEMENTARY INFORMATION:

Impact of the Homeland Security Act
on Rulemaking

Effective January 24, 2003, the
Homeland Security Act of 2002 divided
the Bureau of Alcohol, Tobacco and
Firearms (ATF) into two new agencies,

the Alcohol and Tobacco Tax and Trade
Bureau (TTB) in the Department of the
Treasury and the Bureau of Alcohol,
Tobacco, Firearms and Explosives in the
Department of Justice. Regulation of
alcohol beverage labels, including
viticultural area designations, is the
responsibility of the new TTB.
References to ATF in this document
relate to events that occurred prior to
January 24, 2003.

Background on Viticultural Areas

What Is TTB’s Authority To Establish a
Viticultural Area?

The Federal Alcohol Administration
Act (FAA Act) at 27 U.S.C. 205(e)
requires that alcohol beverage labels
provide the consumer with adequate
information regarding a product’s
identity and prohibits the use of
deceptive information on such labels.
The FAA Act also authorizes the
Secretary of the Treasury to issue
regulations to carry out the Act’s
provisions. The Secretary has delegated
this authority to the Alcohol and
Tobacco Tax and Trade Bureau.

Regulations in 27 CFR part 4, Labeling
and Advertising of Wine, allow the
establishment of definitive viticultural
areas. The regulations allow the name of
an approved viticultural area to be used
as an appellation of origin on wine
labels and in wine advertisements. A
list of approved viticultural areas is
contained in 27 CFR part 9, American
Viticultural Areas.

What Is the Definition of an American
Viticultural Area?

Section 4.25(e)(1), title 27 CFR,
defines an American viticultural area as
a delimited grape-growing region
distinguishable by geographical features
the boundaries of which have been
delineated in subpart C of part 9. The
establishment of viticultural areas
allows the identification of regions
where a given quality, reputation, or
other characteristic of a wine is
essentially attributable to its geographic
origin. We believe that the
establishment of viticultural areas
allows wineries to describe more
accurately the origin of their wines to
consumers and helps consumers
identify the wines they purchase.
Establishment of a viticultural area is
neither an approval nor endorsement by
TTB of the wine produced there.

What Is Required To Establish a
Viticultural Area?

Section 4.25a(e)(2), title 27 CFR,
outlines the procedure for proposing an
American viticultural area. Any
interested person may petition TTB to
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establish a grape-growing region as a
viticultural area. The petition must
include:

» Evidence that the proposed
viticultural area is locally and/or
nationally known by the name specified
in the petition;

* Historical or current evidence that
the boundaries of the viticultural area
are as specified in the petition;

» Evidence that the proposed area’s
growing conditions, such as climate,
soils, elevation, physical features, etc.,
distinguish it from surrounding areas;

* A description of the specific
boundaries of the viticultural area,
based on features that can be found on
United States Geological Survey
(USGS)-approved maps; and

* A copy of the appropriate USGS-
approved map(s) with the boundaries
prominently marked.

Impact on Current Wine Labels

With the establishment of this
viticultural area, bottlers who use brand
names similar to or containing part of
the name of the viticultural area must
ensure that their existing products are
eligible to use the name of the
viticultural area as an appellation of
origin. For a wine to be eligible, at least
85 percent of the grapes in the wine
must have been grown within the
named viticultural area. If the wine is
not eligible to use the appellation,
bottlers must change the brand name of
that wine and obtain approval of a new
label. Different rules apply if you label
a wine in this category with a brand
name approved before July 7, 1986. See
27 CFR 4.39(i) for details.

Rulemaking Proceeding
Oak Knoll District Petition

The Oak Knoll District Committee
petitioned ATF to establish the “Oak
Knoll District” viticultural area in the
southern end of the Napa Valley in
Napa County, California. Situated
entirely within the established Napa
Valley viticultural area, the Oak Knoll
District area lies between the
established Yountville viticultural area
and the city of Napa. The petitioned
viticultural area covers approximately
8,300 acres, of which about 3,500 acres
are plantable to vines.

Comments on the Notice of Proposed
Rulemaking

ATF published Notice No. 947, a
notice of proposed rulemaking, in the
Federal Register on July 9, 2002 (67 FR
45437). The comment period for the
proposed rule closed on September 9,
2002. During this 60-day time period,
ATF requested comments concerning

the proposed Oak Knoll District
viticultural area from all interested
persons. ATF received seven written
comments.

Two commenters, Mary Ann Tsai,
president of Luna Vineyards, and Mr.
James Verhey, president of UCC
Vineyards Group, supported the Oak
Knoll District’s establishment, but
sought to expand the area to include a
vineyard just outside its eastern
boundary along the Silverado Trail.
Both Mr. Verhey and Ms. Tsai, in
second comments, withdrew their first
comments and supported the area’s
proposed boundaries. Ms. Dawnine
Dyer, president of the Napa Valley
Vintners Association, also wrote to
express the group’s support of the
viticultural area as originally proposed.

Two comments opposed the area’s
establishment because the commenters
believed the public would confuse the
Oak Knoll District with the name and
reputation of the Oak Knoll Winery in
the Willamette Valley in Oregon. Mr.
Ronald Vuylsteke and Ms. Marjorie
Vuylsteke, founders of the Oak Knoll
Winery, and Mr. Thomas Burton, the
winery’s general manager, expressed
their opposition to the Oak Knoll
District name in a jointly signed
comment. They stated that use of this
name would create significant consumer
confusion, infringe upon their Oak
Knoll brand name, and allow California
winemakers to capitalize on their 30
years of work in the wine trade. They
did suggest, however, that the
alternative name ““Oak Knoll District of
the Napa Valley” might help
differentiate the California wines from
the Oregon wines.

Mr. Hugh Thacher, president, and Mr.
James Faber, vice president of the San
Francisco Wine Exchange, the
marketing and sales agent for the Oak
Knoll Winery in Oregon, also opposed
the Oak Knoll District’s establishment.
They stated that an Oak Knoll District
viticultural area would impact their
ability to effectively market the Oak
Knoll brand as an Oregon winery.

The petitioner recently advised TTB
that they are willing to revise the name
of the viticultural area to “Oak Knoll
District of Napa Valley.” They have also
corrected the amount of acreage in the
petition from approximately 9,940 acres,
of which 4,040 are plantable to vines, to
approximately 8,300 acres, with 3,500
acres plantable to vines. This correction
is to the amount of acres listed only.
The boundaries in Notice No. 947 are
accurate and have not changed.

TTB Decision

The petitioner provided substantial
historical and current name evidence for

the proposed Oak Knoll District
viticultural area. After evaluating the
petition, and the comments received,
TTB has decided that the name “Napa
Valley” should be made a part of the
viticultural area name in order to
distinguish the name of this area from
the Oak Knoll Winery located in
Willamette Valley, Oregon, which must
continue to comply with the provisions
of 27 CFR 4.39(i). The regulatory text
contained in this final rule has been
modified accordingly, and the new
viticultural area will be formally known
as the “Oak Knoll District of Napa
Valley.”

Supporting Evidence for the Oak Knoll
District of Napa Valley

What Name Evidence Has Been
Provided?

The petitioners supplied name
evidence in the form of articles from
various publications and trade
magazines that make reference to the
“Oak Knoll District” in Napa Valley. An
excerpt from the article “Dances with
Cows” by Richard Paul Hinkle in the
Lifestyle section of the August/
September 1999 issue of Wine News
states that the Trefethen family bought
the Eshcol estate, a 600-acre walnut,
wheat, grape and prune ranch, “in the
Oak Knoll District of Napa” in 1968. An
article from the July 16, 1997, Los
Angeles Times states, “Trefethen’s 600
acres of vines are in the (not yet legally
designated) Oak Knoll District at the
cool southern end of Napa Valley, not
far from the city of Napa.”

The petition included historical
evidence for the Oak Knoll name in a
report submitted by historian Charles L.
Sullivan, which included newspaper
articles that extend back to the 1800s.
According to the report, the viticultural
area is the site of the historic Oak Knoll
Ranch, which dates from the early days
of American settlement in the Napa
Valley. Also within the viticultural area
are the former Oak Knoll School
District, the historic Oak Knoll train
station, the Oak Knoll Inn, and the Oak
Knoll Cellars vineyard.

The petitioner also offers some
modern evidence of the area’s name
recognition, noting that Oak Knoll
Avenue traverses the viticultural area
from Highway 29 on its western side to
the Silverado Trail on its eastern side.

What Boundary Evidence Has Been
Provided?

The Oak Knoll District of Napa Valley
viticultural area is located in the
southern end of Napa Valley in Napa
County, California, and is completely
within the established Napa Valley
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viticultural area. The northern boundary
of Oak Knoll District of Napa Valley is
the same as the southern boundary of
the Yountville viticultural area, and the
Mt. Veeder viticultural area boundary
line to Redwood Road defines part of its
western boundary. Professor Deborah L.
Elliott-Fisk, in her climate and soil
report included with the petition, states
that the area’s southern boundary
approximates the southern edge of the
Dry Creek alluvial fan. She also
concludes the most logical west-east
line to follow for this boundary is
Redwood Road, which becomes Trancas
Road to the east of Highway 29, and
states the area’s logical eastern
boundary is the Silverado Trail.

The petitioner submitted two USGS
maps. See the narrative boundary
descriptions and the listing of maps for
the viticultural area in the final rule
published at the end of this notice.

What Evidence Relating to Growing
Conditions Was Provided?
Soil

According to the reports and studies
cited by Dr. Elliott-Fisk, the soils in the
Oak Knoll District of Napa Valley
viticultural area are “more uniform than
in other approved Napa Valley
viticultural areas, due principally to the
dominance of the large Dry Creek
alluvial fan.” Dr. Elliott-Fisk notes that
across the large Dry Creek fan, soils
include fine, gravelly clay loam, silt
loam, and loam soils. The alluvial
deposits from Dry Creek and the Napa
River have buried the Diablo clays and
Haire clay loams within this viticultural
area. This contrasts with the land south
of this viticultural area where Diablo
and Haire soils are common at the
surface.

Bedrock, seen in the hillsides along
the western edge of the Oak Knoll
District of Napa Valley area is diverse
and primarily volcanic in origin.
Serpentine, sandstone and shale are
found on the hillsides. The toeslope
soils are unusually rich in clay and are
found in many different colors.

Topography

According to reports cited by Dr.
Elliott-Fisk, the Oak Knoll District of
Napa Valley viticultural area lies at
relatively low elevations along the
valley floor, with the Dry Creek Fan
spreading out across the valley floor as
sea-level dropped and San Pablo Bay
regressed south and west many years
ago. Valley floor elevations and the
valley floor gradient increase just south
of Yountville. This is the most abrupt
topographic change along the entire
Napa Valley floor.

Climate

The petitioners state that, outside of
the Los Carneros viticultural area, one of
the coolest regions in the Napa Valley
is the Oak Knoll District of Napa Valley
viticultural area, which has a long cool
growing season for grapevines lasting
approximately eight months of the year.
This uniform climate is due to the
broad, flat valley floor’s topography.
Along the western and eastern edges of
the Oak Knoll District of Napa Valley
area, small pockets of an even cooler
climate are found in the immediate
Napa River floodplain and in the small
stream tributaries on the lower foothills.

The petitioner also states the
proximity of this area to San Pablo Bay
results in a maritime influence, with
cool breezes coming off the bay. Coastal
fog is common is the mornings,
especially in the summer. The petitioner
adds that the area is sub-humid and
receives approximately 28 to 30 inches
of precipitation in a normal year.
Annual precipitation can reach 60
inches in an abnormally wet year.

Regulatory Analyses and Notices

Is This a Significant Regulatory Action
as Defined by Executive Order 128667

TTB has determined that this
regulation is not a significant regulatory
action as defined by Executive Order
12866. Therefore, a regulatory
assessment is not required.

How Does the Regulatory Flexibility Act
Apply to This Proposed Rule?

TTB certifies that this regulation will
not have a significant economic impact
on a substantial number of small
entities. This regulation imposes no new
reporting, recordkeeping, or other
administrative requirements. The
establishment of a viticultural area is
neither an endorsement nor approval by
TTB of the quality of wine produced in
the area. Any benefit derived from the
use of a viticultural area name is the
result of a proprietor’s own efforts and
consumer acceptance of wines from that
area. Accordingly, a regulatory
flexibility analysis is not required.

Drafting Information

The principal author of this document
is Joanne Brady, Regulations and
Procedures Division, Alcohol and
Tobacco Tax and Trade Bureau.

List of Subjects in 27 CFR Part 9

Administrative practice and
procedure, Alcohol and alcoholic
beverages, Consumer protection, and
Wine.

Authority and Issuance

» For the reasons set forth in the
preamble, Title 27, Code of Federal
Regulations, part 9, American
Viticultural Areas, is amended as
follows:

PART 9—AMERICAN VITICULTURAL
AREAS

» 1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.

Subpart C—Approved American
Viticultural Areas

= 2. Subpart Cis amended by adding
§9.161 to read as follows:

§9.161 Oak Knoll District of Napa Valley.

(a) Name. The name of the viticultural
area described in this section is “Oak
Knoll District of Napa Valley”.

(b) Approved maps. The appropriate
maps for determining the boundary of
the Oak Knoll District of Napa Valley
viticultural area are the following
United States Geological Survey
Quadrangle maps (7.5 Minute Series):

(1) Napa, California, 1951 (Photo
revised 1980); and

(2) Yountville, California, 1951 (Photo
revised 1968).

(c) Boundaries. The Oak Knoll District
of Napa Valley viticultural area is
located entirely within Napa County,
California. The boundaries of the Oak
Knoll District of Napa Valley
viticultural area, using landmarks and
points of reference found on the
appropriate U.S.G.S. maps, are as
follows:

(1) Beginning at the intersection of
State Highway 29 and Trancas Road in
the city of Napa on the Napa, CA
quadrangle map;

(2) Proceed easterly along Trancas
Road until it meets the Napa River;

(3) Proceed southerly along the Napa
River approximately 3,500 feet to its
confluence with Milliken Creek;

(4) Continue northerly up Milliken
Creek to its intersection with Monticello
Road;

(5) Then proceed westerly along
Monticello Road to its intersection with
Silverado Trail;

(6) Then proceed northerly and then
northeasterly along Silverado Trail to its
intersection with an unimproved dirt
road located approximately 1,300 feet
north of the intersection of Silverado
Trail and Oak Knoll Avenue;

(7) From that point, proceed west in
a straight line to the confluence of Dry
Creek and the Napa River;

(8) Then proceed northwesterly along
Dry Creek onto the Yountville map to
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the fork in the creek; then northwesterly
along the north fork of Dry Creek to its
intersection with the easterly end of the
light-duty road labeled Ragatz Lane;

(9) Proceed southwesterly along
Ragatz Lane to the west side of State
Highway 29;

(10) Then proceed southerly along the
west side of State Highway 29 for 982
feet to a point marking the easterly
extension of the northern boundary of
Napa County Assessor’s parcel number
034-170-015 (marked in part by a fence
along the southern edge of the orchard
shown along the west side of State
Highway 29 just above the bottom of the
Yountville map);

(11) Then proceed westerly for 3,550
feet along the northern boundary of
Napa County Assessor’s parcel number
034-170-015 and its westerly extension
to the dividing line between Range 5
West and Range 4 West on the Napa, CA
map;

(12) Then proceed southwest in a
straight line to the peak marked with an
elevation of 564 feet; then south-
southwest in a straight line to the peak
marked with an elevation of 835 feet;

(13) Then proceed southwest in a
straight line approximately 1,300 feet to
the reservoir gauging station located on
Dry Creek; then proceed west in a
straight line across Dry Creek to the 400
foot contour line;

(14) Proceed along the 400-foot
contour line in a generally southeasterly
direction to its intersection with the line
dividing Range 5 West and Range 4
West; then proceed south along that
dividing line approximately 2,400 feet
to the center of Redwood Road;

(15) Then proceed southerly and then
easterly along Redwood Road to the
point of beginning at Highway 29.

Dated: January 5, 2004.

Arthur J. Libertucci,
Administrator.

Approved: January 28, 2004.

Timothy E. Skud,

Deputy Assistant Secretary (Tax, Trade, and
Tariff Policy).

[FR Doc. 04—4087 Filed 2—24—04; 8:45 am]
BILLING CODE 4810-31-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 147

[FRL-7623-1]

Revision to the Texas Underground
Injection Control Program Approved
Under Section 1422 of the Safe
Drinking Water Act and Administered
by the Texas Commission on
Environmental Quality

AGENCY: Environmental Protection
Agency.

ACTION: Final rule.

SUMMARY: Today, EPA is amending the
Code of Federal Regulations (CFR), and
incorporating by reference (IBR), the
revised Underground Injection Control
(UIC) Program for the Texas
Commission on Environmental Quality
(TCEQ), formerly the Texas Natural
Resources Conservation Commission).
EPA initially approved the Texas UIC
program, which is the subject of this
rule, on January 6, 1982. Since approval,
the State has had primary authority to
implement the UIC program. The State
has made changes to its EPA approved
program and submitted them to EPA for
review. Those changes are the subject of
this rule. EPA, after conducting a
thorough review, is hereby approving
and codifying the State program
revisions. As required in the Federal
UIC regulations, substantial State UIC
program revisions must be approved
and codified in the CFR by a rule signed
by the EPA Administrator. The intended
effect of this action is to approve,
update and codify the revisions to the
authorized Texas UIC Program and to
incorporate by reference the relevant
portions of the revisions in the Code of
Federal Regulations.

DATES: This rule is effective on March
26, 2004. The Director of the Federal
Register approves the incorporation by
reference contained in this rule as of
March 26, 2004.

FOR FURTHER INFORMATION CONTACT:
Mario Salazar, (salazar.mario@epa.gov),
Mail Code 4606M, Environmental
Protection Agency, 1200 Pennsylvania
Avenue, NW., Washington, DC, 20460,
voice (202) 564—3894, fax (202) 564—
3756. For technical information, contact
Ray Leissner, (leissner.ray@epa.gov)
Ground Water/UIC Section (6WQ-SG),
Environmental Protection Agency,
Region 6, 1445 Ross Avenue, Dallas, TX,
75202-2733, voice (214) 665-7183, fax
(214) 665—2191.

SUPPLEMENTARY INFORMATION:

I. Regulated Entities

This action does not impose any
regulation on the public, and in fact
there are no entities affected. This
action merely approves, codifies, and
incorporates by reference into the Code
of Federal Regulations the revisions to
the Texas UIC program previously
adopted by the TCEQ. The rules that are
the subject of this codification are
already in effect in Texas under Texas
law. The IBR allows EPA to enforce the
State authorized UIC program, if
necessary, and to intervene effectively
in case of an imminent and substantial
endangerment to public health and/or
USDWs in the State.

II. Background

Section 1421 of the Safe Drinking
Water Act (SDWA) requires the
Administrator to promulgate minimum
requirements for effective State
programs to prevent underground
injection activities which endanger
underground sources of drinking water
(USDWs). Section 1422 of SDWA allows
States to apply to the EPA
Administrator for authorization of
primary enforcement and permitting
authority (primacy) over injection wells
within the State. Section 1422(b)(1)(A)
provides that States shall submit to the
Administrator an application that: (1)
contains a showing satisfactory to the
Administrator that the State has adopted
and will implement an underground
injection control program that meets the
requirements of regulations in effect
under Section 1421 of SDWA, and (2)
will keep such records and make such
reports with respect to its activities
under its underground injection control
program as the Administrator may
require by regulation. Section
1422(b)(1)(B)(2) requires, after
reasonable opportunity for public
comment, the Administrator by rule to
approve, disapprove, or approve in part,
the State UIC program.

EPA’s approval of primacy for the
State of Texas for underground injection
into Class I, III, IV, and V wells, to be
implemented by the Texas Water
Commission, was published on January
6, 1982 (47 FR 618), and became
effective on February 7, 1982.

On January 26, 1982, the Governor of
the State of Texas requested approval of
a complimentary program for Class II
(oil and gas related) wells, under
Section 1425 of SDWA, to be
implemented by the Texas Railroad
Commission (RRC). In addition to wells
commonly classified as Class II in the
UIC program, the request included two
well types considered Class V wells:
geothermal return and in situ
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combustion of coal wells. The UIC
program implemented by the RRC,
including Class V geothermal return and
in situ combustion of coal wells, was
approved by EPA on April 23, 1982 (47
FR 17488) and became effective 30 days
later.

In 1985, the 69th Texas Legislature
enacted legislation that transferred
jurisdiction over Class III brine mining
wells from the Texas Water
Commission, now the Texas
Commission on Environmental Quality
(TCEQ), to the RRC. Therefore, two
types of Class V wells, geothermal
return and in situ combustion of coal, as
well as Class III brine mining wells, are
not included in the UIC program
implemented by the TCEQ. The
elements of the State’s primacy
application, originally approved by EPA
and published in the Federal Register
on January 6, 1982, submitted through
the Texas Department of Water
Resources, a predecessor to the TCEQ, 1
were codified in Title 40 of the Code of
Federal Regulations, at 40 CFR
147.2200. These regulations were last
updated on March 6, 1991 (56 FR 9408).

After EPA’s initial approval of the UIC
program in 1982, TCEQ predecessors
revised the program several times. The
revisions included regulation changes,
for which Texas was required by
§ 145.32 to obtain approval from EPA,
and three name changes.

On June 17, 1996, Mr. Richard
Lowerre of the law firm of Henry,
Lowerre, Johnson, Hess and Fredrick,
acting on behalf of his clients
(“Petitioners”), filed a petition for
partial withdrawal of program approval
for the Texas UIC program. Mr. Lowerre
represented the Environmental Defense
Fund (EDF, now Environmental
Defense, ED) and later the Oil and
Chemical Association of Workers
(OCAW, now Paper, Allied Industrial,
Chemical and Energy Workers Union,
PACE). The petition informed EPA of
the Petitioners’ intent to sue under
sections 1422 and 1449 of SDWA and
EPA rules at 40 CFR Part 135, Subpart
B. The petition alleged that, due to
changes made by the Texas Legislature
to environmental statutes and the
implementation of those changes,
TCEQ’s UIC program no longer met the

10n September 1, 2002, the Texas Natural
Resources Conservation Commission (TNRCC)
changed its name to the Texas Commission on
Environmental Quality (TCEQ). None of the duties
of the Agency were changed or transferred. The
proposal to approve the revisions to the UIC
program in Texas mentioned in this document and
published in the Federal Register on November 8,
2001 (66 FR 56496—56503) had the former name
of the Agency (TNRCC). References to the TCEQ
include actions that could have been done by one
of its predecessors.

Federal requirements for primacy for the
UIC program. The petition identified
specific elements of TCEQ’s UIC
program that formed the basis for EDF’s
request to EPA to withdraw approval of
TCEQ’s UIC program. These included:
inadequate enforcement authority due
to recently passed audit privilege 2 and
takings 3 laws, inadequate public
participation in enforcement activities,
inadequate public participation in
permitting decisions and inadequate
opportunities for judicial review of
permit decisions made by TCEQ. Over
the course of the resolution of the
petition, additional issues were raised
by the Petitioners that were not
included in the original petition. All
these issues were satisfactorily resolved
through negotiations with Petitioners.

On August 14, 1998, TCEQ submitted
a complete UIC program revision
application package. Over the course of
the review of this package, EPA received
comments on the submission from the
Petitioners, including numerous
additional issues relating to past and
present UIC program and legislative
activities. EPA comments given to the
TCEQ included issues raised by
Petitioners, as well as issues identified
by EPA. TCEQ submitted two
application revision supplements in
response to EPA comments.

Issues raised by the Petitioners related
to aspects of Texas’ UIC program
implementation. For those issues, a
negotiated agreement was reached
between EPA, Texas, and Petitioners. In
exchange for additional reporting by
TCEQ and oversight by EPA, the
Petitioners withdrew their petition for
withdrawal of program authorization in
August 2000 and agreed not to contest
this program revision. With resolution
of the petition issues and EPA’s
comments, there were no unresolved
issues that warranted EPA disapproval
of this program revision application.
Specific details on the Petitioners’
issues and their resolution can be found
in the Federal Register proposal dated
November 8, 2001 (66 FR 56496—
56503), and are also available from Ray
Leissner of EPA Region 6 Offices at
(214) 665-7183 or leissner.ray@epa.gov.

2 Audit privilege laws were conceived originally
as a way for operators to perform self audits and
correct problems. In some cases, these laws can
have the effect of keeping all records of a violation
sealed if the offender voluntarily corrects the
violation. This might be inconsistent with public
participation requirements under the minimum
standards for States’ UIC programs.

3These laws generally require the State to
compensate private companies or individuals for
any significant damage caused by regulatory
actions. Such laws may limit the State’s ability to
regulate and take enforcement action.

The proposed revisions to implement
the regulatory changes called for in the
agreement with Petitioners were
published in the August 8, 1997,*
edition of the Texas Register. The
regulatory actions included adoption of
rule changes in 30 TAC, Chapter 55,
Subchapter B, section 52.25, repeal of
30 TAC, section 305.106 to avoid
duplication of the new rules, and
adoption of new rules at 30 TAGC,
Chapter 80, Subchapters C and F,
sections 80.105-80.257. These final
changes were published in the Texas
Register on November 21, 1997,
effective December 1, 1997.

EPA published its proposed decision
to approve and codify these revisions in
the Federal Register on November 8,
2001 (66 FR 56496-56503), and in five
major newspapers within the State. The
proposal provided the public the
opportunity to comment and request a
hearing. No comments or requests for
hearing were received.

The changes to 40 CFR 147.2200,
promulgated in today’s rule differ from
the proposal only in formatting. There
was also a name change for the Texas
UIC Agency for Class I, III, IV and V,
from Texas Natural Resources
Conservation Commission (TNRCC) to
the Texas Commission on
Environmental Quality (TCEQ). The
Agency duties did not change, only the
name.

Today’s action approves, codifies, and
incorporates by reference those
revisions submitted by the TCEQ to the
Class I, III, IV and V portions of the
State’s UIC program originally approved
under section 1422 of SDWA in 1982.

III. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether the regulatory
action is “significant”” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines “‘significant
regulatory action” as one that is likely
to result in a rule that may:

(1) have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities;

4 Note that the regulatory changes published in
1997 were not contested by Petitioners. The issues
still remaining in 1997 were not regulation related.
Those issues were finally resolved in 2000.
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(2) create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

It has been determined that this rule
is not a ‘“‘significant regulatory action”
under the terms of Executive Order
12866 and is therefore not subject to
OMB review.

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et. seq. It does not
impose any information collection,
reporting, or record-keeping
requirements. It merely approves,
codifies, and incorporates by reference
State revisions to its EPA approved UIC
program.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An Agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9, and 48 CFR Chapter
15.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an Agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedures Act or any
other statute unless the Agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small

organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of today’s rule on small entities, we
defined small entities as (1) a small
business based on Small Business
Administration (SBA) size standards; (2)
a small governmental jurisdiction that is
a government of a city, county, town,
school district or special district with a
population less than 50,000; and (3) a
small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s final rule on small
entities, I certify that this action will not
have a significant economic impact on
a substantial number of small entities.
This rule merely approves, codifies, and
incorporates by reference into 40 CFR
Part 147 the revisions to the Texas
program regulations already adopted
and implemented by the State of Texas
ensuring the protection of underground
sources of drinking water. Codification
of these revisions does not result in
additional regulatory burden to or
directly impact small businesses in
Texas.

D. Unfunded Mandates Reform Act

Title I of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 1044, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and Tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and Tribal governments, in the
aggregate, or to the private sector, of
$100 million or more in any one year.
Before promulgating an EPA rule for
which a written Statement is needed,
section 205 of the UMRA generally
requires EPA to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
most cost-effective or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows EPA to
adopt an alternative other than the least
costly, most cost-effective or least
burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted.

Before EPA establishes any regulatory
requirements that may significantly or
uniquely affect small governments,

including Tribal governments, it must
have developed under section 203 of the
UMRA a small government Agency
plan. The plan must provide for
notifying potentially affected small
governments, enabling officials of
affected small governments to have
meaningful and timely input in the
development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements. Today’s
rule contains no Federal mandates
(under the regulatory provisions of Title
II of the UMRA) for State, local, or
Tribal governments or the private sector
because the rule imposes no enforceable
duty on any State, local or Tribal
governments or the private sector. This
final rule only approves the State’s UIC
regulations as revised and in effect in
the State of Texas. Thus today’s rule is
not subject to the requirements of
sections 202 and 205 of UMRA. For the
same reason, EPA has determined that
this rule contains no regulatory
requirements that might significantly or
uniquely affect small governments.
Thus, today’s rule is not subject to the
requirements of section 203 of UMRA.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have ‘““substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This final rule does not have
federalism implications. It will not have
substantial direct effects on the State, on
the relationship between the national
government and the State, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This rule merely
approves and codifies regulations
already adopted and implemented by
the State of Texas ensuring the
protection of underground sources of
drinking water. This codification revises
the existing federally approved Texas
UIC program, described at 40 CFR
147.2200, to reflect current statutory,
regulatory, and other key programmatic
elements of the program. Thus,
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Executive Order 13132 does not apply
to this rule. Although Executive Order
13132 does not apply to this rule,
extensive consultation between EPA
and the State of Texas went into
revising the UIC regulations. The
proposal published in the Federal
Register on November 8, 2001 (66 FR
56496—56503) provides a detailed
description of the consultations that
took place in preparation of the Texas
UIC regulations which are the subject of
this codification. In addition, in the
spirit of Executive Order 13132, and
consistent with EPA policy to promote
communications between EPA and State
and local governments, EPA specifically
solicited comment on the proposed rule
from State and local officials.

F. Executive Order 13175: Consultation
and Coordination with Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop ‘‘an accountable process to
ensure meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have ““substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

This final rule does not have Tribal
implications. It will not have substantial
direct effects on Tribal governments, on
the relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified in Executive Order 13175. The
UIC program for Indian lands is separate
from the State of Texas UIC program.
The UIC program for Indian lands in
Texas is administered by EPA and can
be found at 40 CFR 147.2205 of the
Code of Federal Regulations. Thus,
Executive Order 13175 does not apply
to this rule. Nevertheless, in the spirit
of Executive Order 13175, and
consistent with EPA policy to promote
communications between EPA and
Tribal governments, EPA specifically
solicited comment on the proposed rule
from Tribal officials in its notice
published in the Federal Register on
November 8, 2001 (66 FR 56496—56503)
and in five major newspapers within the
State.

G. Executive Order 13045: Protection of
Children from Environmental Health
Risks and Safety Risks

Executive Order 13045: “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) is determined to be “economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This final rule is not subject to the
Executive Order because it is not
economically significant as defined in
Executive Order 12866. Further, it does
not concern an environmental health or
safety risk that EPA has reason to
believe may have a disproportionate risk
to children.

H. Executive Order 13211: Actions that
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations that Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001), because it is
not a significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law No.
104-113, Section 12(d), (15 U.S.C. 272
note), directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures,
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide to Congress, through the
Office of Management and Budget
(OMB), explanations when EPA decides
not to use available and applicable
voluntary consensus standards.

This rulemaking does not involve
technical standards. Therefore, EPA did
not consider the use of any voluntary
consensus standards.

J. Executive Order 12898: Federal
Actions to Address Environmental
Justice in Minority Populations or Low-
Income Populations

Executive Order 12898 establishes a
Federal policy for incorporating
environmental justice into Federal
agency missions by directing agencies to
identify and address disproportionately
high and adverse human health or
environmental effects of its programs,
policies, and activities on minority and
low-income populations. This rule does
not affect minority or low income
populations.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. section 801 ef seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2). This rule
will be effective on March 26, 2004.

List of Subjects in 40 CFR Part 147

Environmental protection,
Incorporation by reference, Indians-
lands, Intergovernmental relations,
Reporting and recordkeeping
requirements, Water supply.

Dated: February 9, 2004.

Michael O. Leavitt,
Administrator.

» For the reasons set out in the preamble,
Title 40, Chapter I of the Code of Federal
Regulations is amended as follows:

PART 147—STATE UNDERGROUND
INJECTION CONTROL PROGRAMS

» 1. The authority citation for part 147
continues to read as follows:

Authority: 42 U.S.C. 300h; and 42 U.S.C.
6901 et seq.

Subpart SS—Texas

= 2. Section 147.2200 is revised to read
as follows:
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§147.2200 State-administered program—
Class I, lll, IV, and V wells.

The UIC program for Class I, III, IV,
and V wells in the State of Texas, except
for those wells on Indian lands, Class III
brine mining wells, and certain Class V
wells, is the program administered by
the Texas Commission on
Environmental Quality approved by
EPA pursuant to section 1422 of the
Safe Drinking Water Act (SDWA).
Notice of the original approval for Class
I, III, IV, and V wells was published in
the Federal Register on January 6, 1982
and became effective February 7, 1982.
Class V geothermal wells and wells for
the in situ combustion of coal are
regulated by the Rail Road Commission
of Texas under a separate UIC program
approved by EPA and published in the
Federal Register on April 23, 1982. A
subsequent program revision
application for Class L, ITI, IV, and V
wells, not including Class I1I brine
mining wells, was approved by the EPA
pursuant to section 1422 of SDWA.
Notice of this approval was published in
the Federal Register on February 25,
2004; the effective date of these
programs is March 26, 2004. The
program for Class I, I1I, IV, and V wells,
not including Class III brine mining
wells, consists of the following elements
as submitted to the EPA in the State’s
revised program applications.

(a) Incorporation by reference. The
requirements set forth in the State
statutes and regulations cited in this
paragraph are hereby incorporated by
reference and made part of the
applicable UIC program under SDWA
for the State of Texas. This
incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies of the
materials that are incorporated by
reference in this paragraph are available
from the Office of the Federal Register,
800 North Capitol Street, NW., Suite
700, Washington DC or at EPA Region
VI, 1445 Ross Avenue, Dallas, TX
75202.

(1) Texas Statutory and Regulatory
Requirements Applicable to the
Underground Injection Control Program
for Class [, ITI, IV, and V Wells, except
for Class III Brine Mining Wells, March
2002.

(2) [Reserved]

(b) Other laws. The following statutes
and regulations, as effective on March
31, 2002, although not incorporated by
reference except for any provisions
identified in paragraph (a) of this
section, are also part of the approved
State-administered UIC program.

(1) Class I, III, IV, and V wells. (i) Title
30 of the Texas Administrative Code
Chapters 39, 50, 55, 80, and 281.

(ii) Vernon’s Texas Codes Annotated,
Water Code, Chapters 5, 7, 26, and 32,
Health and Safety Code Section 361,
Government Code (ORA) Chapter 552
and Government Code (APA) Chapter
2001.

(2) [Reserved]

(c) Memorandum of Agreement—(1)
Class I, III, IV, and V wells. The
Memorandum of Agreement between
EPA Region VI and the Texas Natural
Resource Conservation Commission a
predecessor to the Texas Commission
on Environmental Quality (TCEQ),
revised March 23, 1999, and signed by
the EPA Regional Administrator on
October 23, 2001.

(2) [Reserved]

(d) Statement of legal authority—(1)
Class I, III, IV, and V wells. “State of
Texas Office of Attorney General
Statement for Class L, III, IV, and V
Underground Injections Wells,” signed
by the Attorney General of Texas, June
30, 1998.

(2) [Reserved]

(e) Program Description—(1) Class I,
III, IV, and V wells. The Program
Description and any other materials
submitted as part of the revision
application or as supplements thereto.

(2) [Reserved]

[FR Doc. 04-3222 Filed 2—24-04; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1 and 27
[WT Docket No. 00-230; DA 04-75]

Promoting Efficient Use of Spectrum
Through Elimination of Barriers to the
Development of Secondary Markets

AGENCY: Federal Communications
Commission.

ACTION: Final rule; delay of effective
date, correction.

SUMMARY: We are correcting the DATES
section of a document published
February 12, 2004, which delayed the
effective date of various rules adopted
in the Secondary Markets Proceeding,
WT Docket No. 00-230. We omitted a
rule that should have been listed among
the rules which were excepted from the
delayed effective date. The corrected
DATES sections follows.

DATES: The effective date of the rules
published on November 25, 2003 at 68
FR 66252, except for the amendments to
§§1.913(a), 1.913(a)(3), 1.948(j),

1.2002(d), 1.2003, 1.9003, 1.9020(e),
1.9030(e) and 1.9035(e), was delayed
from January 26, 2004 to February 2,
2004.

FOR FURTHER INFORMATION CONTACT:
Katherine M. Harris, Mobility Division,
at (202) 418-0620.

SUPPLEMENTARY INFORMATION: This is a
correction to the summary of the
Commission’s Public Notice, DA 04-75,
released on January 15, 2004 which
published at 69 FR 6920, February 12,
2004, to include § 1.948(j) in the
previous listing of rules excepted from
the delayed February 2, 2004 effective
date. The full text of the Public Notice
is available for inspection and copying
during normal business hours in the
Federal Communications Commission
Reference Center, 445 12th Street, SW.,
Washington, DC 20554. The complete
text may be purchased from the Federal
Communications Commission’s copy
contractor, Qualex International, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554. The full text
may also be downloaded at http://
wireless.fcc.gov. Alternative formats are
available to persons with disabilities by
contacting Brian Millin at (202) 418—
7426 or TTY (202) 418-7365 or at
bmillin@fcc.gov.

1. On October 6, 2003, the
Commission released a Report and
Order and Further Notice of Proposed
Rulemaking, 68 FR 66252 (November
25, 2003) in WT Docket No. 00-230, In
the Matter of Promoting Efficient Use of
Spectrum through Elimination of
Barriers to the Development of
Secondary Markets (Secondary Markets
Report and Order). A summary of the
Secondary Markets Report and Order
portion of the Further Notice of
Proposed Rulemaking prescribed that,
except for §§1.913(a), 1.913(a)(3),
1.948(j), 1.2002(d), 1.2003, 1.9003,
1.9020(e), 1.9030(e), and 1.9035(e) of the
Commission’s rules, the various rules
adopted in the Secondary Markets
Report and Order were to be effective
January 26, 2004.

2. In order to comply with the
requirements of the Congressional
Review Act under the Contract with
America Advancement Act of 1996, see
5 U.S.C. 801(a)(3), the effective date of
the rules that otherwise currently were
to become effective on January 26, 2004
was delayed to February 2, 2004. The
effective dates of §§1.913(a), 1.913(a)(3),
1.948(j), 1.2002(d), 1.2003, 1.9003,
1.9020(e), 1.9030(e), and 1.9035(e) of the
Commission’s rules are not affected by
this extension of the effective date for
all other rules adopted in the Secondary
Markets Report and Order.
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List of Subjects
47 CFR Part 1

Administrative practice and
procedure, Communications common
carriers, Radio, Reporting and
recordkeeping requirements,
Telecommunications.

47 CFR Part 27

Communications common carriers,
Radio.
Federal Communications Commaission.
Katherine M. Harris,
Deputy Division Chief.
[FR Doc. 04—4094 Filed 2—24—04; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 229

[Docket No. 030221039-4062-05; I.D.
022004A]

RIN 0648—-AQ04

Taking of Marine Mammals Incidental
to Commercial Fishing Operations;
Atlantic Large Whale Take Reduction
Plan (ALWTRP)

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule.

SUMMARY: The Assistant Administrator
for Fisheries (AA), NOAA, announces
temporary restrictions consistent with
the requirements of the ALWTRP’s
implementing regulations. These
regulations apply to lobster trap/pot and
anchored gillnet fishermen in an area
totaling approximately 1,896 square
nautical miles (nm?2) (6,503 km?2), east of
Portsmouth, NH. The regulations are
effective for 15 days. The purpose of
this action is to provide protection to an
aggregation of North Atlantic right
whales (right whales).

DATES: Effective beginning at 0001 hours
February 27, 2004, through 2400 hours
March 12, 2004.

ADDRESSES: Copies of the proposed and
final Dynamic Area Management rules,
Environmental Assessments (EAs),
Atlantic Large Whale Take Reduction
Team (ALWTRT) meeting summaries,
and progress reports on implementation
of the ALWTRP may also be obtained by
writing Diane Borggaard, NMFS/
Northeast Region, One Blackburn Drive,
Gloucester, MA 01930.

FOR FURTHER INFORMATION CONTACT:
Diane Borggaard, NMFS/Northeast
Region, 978-281-9328 x6503; or Kristy
Long, NMFS, Office of Protected
Resources, 301-713-1401.

SUPPLEMENTARY INFORMATION:
Electronic Access

Several of the background documents
for the ALWTRP and the take reduction
planning process can be downloaded
from the ALWTRP web site at http://
www.nero.noaa.gov/whaletrp/.

Background

The ALWTRP was developed
pursuant to section 118 of the Marine
Mammal Protection Act (MMPA) to
reduce the incidental mortality and
serious injury of three endangered
species of whales (right, fin, and
humpback) as well as to provide
conservation benefits to a fourth non-
endangered species (minke) due to
incidental interaction with commercial
fishing activities. The ALWTRP,
implemented through regulations
codified at 50 CFR 229.32, relies on a
combination of fishing gear
modifications and time/area closures to
reduce the risk of whales becoming
entangled in commercial fishing gear
(and potentially suffering serious injury
or mortality as a result).

On January 9, 2002, NMFS published
the final rule to implement the
ALWTRP’s Dynamic Area Management
(DAM) program (67 FR 1133). On
August 26, 2003, NMFS amended the
regulations by publishing a final rule,
which specifically identified gear
modifications that may be allowed in a
DAM zone (68 FR 51195). The DAM
program provides specific authority for
NMFS to restrict temporarily on an
expedited basis the use of lobster trap/
pot and anchored gillnet fishing gear in
areas north of 40° N. lat. to protect right
whales. Under the DAM program,
NMFS may: (1) require the removal of
all lobster trap/pot and anchored gillnet
fishing gear for a 15—day period; (2)
allow lobster trap/pot and anchored
gillnet fishing within a DAM zone with
gear modifications determined by NMFS
to sufficiently reduce the risk of
entanglement; and/or (3) issue an alert
to fishermen requesting the voluntary
removal of all lobster trap/pot and
anchored gillnet gear for a 15—-day
period and asking fishermen not to set
any additional gear in the DAM zone
during the 15—day period.

A DAM zone is triggered when NMFS
receives a reliable report from a
qualified individual of three or more
right whales sighted within an area (75
nm?2 (139 km2)) such that right whale

density is equal to or greater than 0.04
right whales per nm2 (1.85 km2). A
qualified individual is an individual
ascertained by NMFS to be reasonably
able, through training or experience, to
identify a right whale. Such individuals
include, but are not limited to, NMFS
staff, U.S. Coast Guard and Navy
personnel trained in whale
identification, scientific research survey
personnel, whale watch operators and
naturalists, and mariners trained in
whale species identification through
disentanglement training or some other
training program deemed adequate by
NMEFS. A reliable report would be a
credible right whale sighting.

On February 12, 2004, NMFS Aerial
Survey Team reported a sighting of six
right whales in the proximity of 42°
41.56' N lat. and 70° 02.03' W long. This
position lies east of Portsmouth, NH.
Thus, NMFS has received a reliable
report from a qualified individual of the
requisite right whale density to trigger
the DAM provisions of the ALWTRP.

Once a DAM zone is triggered, NMFS
determines whether to impose
restrictions on fishing and/or fishing
gear in the zone. This determination is
based on the following factors,
including but not limited to: the
location of the DAM zone with respect
to other fishery closure areas, weather
conditions as they relate to the safety of
human life at sea, the type and amount
of gear already present in the area, and
a review of recent right whale
entanglement and mortality data.

NMFS has reviewed the factors and
management options noted above
relative to the DAM under
consideration. Pursuant to this review,
NMFS prohibits lobster trap/pot and
anchored gillnet gear in this area during
the 15—day restricted period unless it is
modified in the manner described in
this temporary rule. The DAM zone is
bound by the following coordinates:

43°03' N, 70°32' W (NW Corner)

43°03' N, 69°32' W

42°20'N, 69°32' W

42°20'N, 70°32' W

In addition to those gear
modifications currently implemented
under the ALWTRP at 50 CFR 229.32,
the following gear modifications are
required in the DAM zone. If the
requirements and exceptions for gear
modification in the DAM zone, as
described below, differ from other
ALWTRP requirements for any
overlapping areas and times, then the
more restrictive requirements will apply
in the DAM zone.

Lobster Trap/Pot Gear

Fishermen utilizing lobster trap/pot
gear within the portion of the Northern
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Nearshore Lobster Waters, Northern
Inshore State Lobster Waters, and
Stellwagen Bank/Jeffreys Ledge
Restricted Area that overlap with the
DAM zone are required to utilize all of
the following gear modifications while
the DAM zone is in effect:

1. Groundlines must be made of either
sinking or neutrally buoyant line.
Floating groundlines are prohibited;

2. All buoy lines must be made of
either sinking or neutrally buoyant line,
except the bottom portion of the line,
which may be a section of floating line
not to exceed one-third the overall
length of the buoy line;

3. Fishermen are allowed to use two
buoy lines per trawl; and

4. A weak link with a maximum
breaking strength of 600 1b (272.4 kg)
must be placed at all buoys.

Fishermen utilizing lobster trap/pot
gear within the portion of the Offshore
Lobster Waters Area that overlap with
the DAM zone are required to utilize all
of the following gear modifications
while the DAM zone is in effect:

1. Groundlines must be made of either
sinking or neutrally buoyant line.
Floating groundlines are prohibited;

2. All buoy lines must be made of
either sinking or neutrally buoyant line,
except the bottom portion of the line,
which may be a section of floating line
not to exceed one-third the overall
length of the buoy line;

3. Fishermen are allowed to use two
buoy lines per trawl; and

4. A weak link with a maximum
breaking strength of 1,500 1b (680.4 kg)
must be placed at all buoys.

Anchored Gillnet Gear

Fishermen utilizing anchored gillnet
gear within the portion of the Other
Northeast Gillnet Waters and Stellwagen
Bank/Jeffreys Ledge Restricted Area that
overlap with the DAM zone are required
to utilize all the following gear
modifications while the DAM zone is in
effect:

1. Groundlines must be made of either
sinking or neutrally buoyant line.
Floating groundlines are prohibited;

2. All buoy lines must be made of
either sinking or neutrally buoyant line,
except the bottom portion of the line,
which may be a section of floating line
not to exceed one-third the overall
length of the buoy line;

3. Fishermen are allowed to use two
buoy lines per string;

4. Each net panel must have a total of
five weak links with a maximum
breaking strength of 1,100 1b (498.8 kg).
Net panels are typically 50 fathoms
(91.4 m) in length, but the weak link
requirements would apply to all
variations in panel size. These weak

links must include three floatline weak
links. The placement of the weak links
on the floatline must be: one at the
center of the net panel and one each as
close as possible to each of the bridle
ends of the net panel. The remaining
two weak links must be placed in the
center of each of the up and down lines
at the panel ends; and

5. All anchored gillnets, regardless of
the number of net panels, must be
securely anchored with the holding
power of at least a 22 1b (10.0 kg)
Danforth-style anchor at each end of the
net string.

The restrictions will be in effect
beginning at 0001 hours February 27,
2004, through 2400 hours March 12,
2004, unless terminated sooner or
extended by NMFS through another
notification in the Federal Register.

The restrictions will be announced to
state officials, fishermen, Atlantic Large
Whale Take Reduction Team (ALWTRT)
members, and other interested parties
through e-mail, phone contact, NOAA
website, and other appropriate media
immediately upon filing with the
Federal Register.

Classification

In accordance with section 118(f)(9) of
the MMPA, the Assistant Administrator
(AA) for Fisheries has determined that
this action is necessary to implement a
take reduction plan to protect North
Atlantic right whales.

This action falls within the scope of
alternatives and impacts analyzed in the
Final EAs prepared for the ALWTRP’s
DAM program. Further analysis under
the National Environmental Policy Act
(NEPA) is not required.

NMEFS provided prior notice and an
opportunity for public comment on the
regulations establishing the criteria and
procedures for implementing a DAM
zone. Providing prior notice and
opportunity for comment on this action,
pursuant to those regulations, would be
impracticable because it would prevent
NMFS from executing its functions to
protect and reduce serious injury and
mortality of endangered right whales.
The regulations establishing the DAM
program are designed to enable the
agency to help protect unexpected
concentrations of right whales. In order
to meet the goals of the DAM program,
the agency needs to be able to create a
DAM zone and implement restrictions
on fishing gear as soon as possible once
the criteria are triggered and NMFS
determines that a DAM restricted zone
is appropriate. If NMFS were to provide
prior notice and an opportunity for
public comment upon the creation of a
DAM restricted zone, the aggregated
right whales would be vulnerable to

entanglement which could result in
serious injury and mortality.
Additionally, the right whales would
most likely move on to another location
before NMFS could implement the
restrictions designed to protect them,
thereby rendering the action obsolete.
Therefore, pursuant to 5 U.S.C.
553(b)(B), the AA finds that good cause
exists to waive prior notice and an
opportunity to comment on this action
to implement a DAM restricted zone to
reduce the risk of entanglement of
endangered right whales in commercial
lobster trap/pot and anchored gillnet
gear as such procedures would be
impracticable.

For the same reasons, the AA finds
that, under 5 U.S.C. 553(d)(3), good
cause exists to waive the 30—day delay
in effective date. If NMFS were to delay
for 30 days the effective date of this
action, the aggregated right whales
would be vulnerable to entanglement,
which could cause serious injury and
mortality. Additionally, right whales
would likely move to another location
between the time NMFS approved the
action creating the DAM restricted zone
and the time it went into effect, thereby
rendering the action obsolete and
ineffective. Nevertheless, NMFS
recognizes the need for fishermen to
have time to either modify or remove (if
not in compliance with the required
restrictions) their gear from a DAM zone
once one is approved. Thus, NMFS
makes this action effective 2 days after
the date of publication of this notice in
the Federal Register. NMFS will also
endeavor to provide notice of this action
to fishermen through other means as
soon as the AA approves it, thereby
providing approximately 3 additional
days of notice while the Office of the
Federal Register processes the
document for publication.

NMFS determined that the regulations
establishing the DAM program and
actions such as this one taken pursuant
to those regulations are consistent to the
maximum extent practicable with the
enforceable policies of the approved
coastal management program of the U.S.
Atlantic coastal states. This
determination was submitted for review
by the responsible state agencies under
section 307 of the Coastal Zone
Management Act. Following state
review of the regulations creating the
DAM program, no state disagreed with
NMFS’ conclusion that the DAM
program is consistent to the maximum
extent practicable with the enforceable
policies of the approved coastal
management program for that state.

The DAM program under which
NMEFS is taking this action contains
policies with federalism implications
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warranting preparation of a federalism
assessment under Executive Order
13132. Accordingly, in October 2001
and March 2003, the Assistant Secretary
for Intergovernmental and Legislative
Affairs, DOC, provided notice of the
DAM program and its amendments to
the appropriate elected officials in states
to be affected by actions taken pursuant
to the DAM program. Federalism issues
raised by state officials were addressed
in the final rules implementing the
DAM program. A copy of the federalism
Summary Impact Statement for the final
rules is available upon request
(ADDRESSES).

The rule implementing the DAM
program has been determined to be not
significant under Executive Order
12866.

Authority: 16 U.S.C. 1361 et seq. and 50
CFR 229.32(g)(3)

Dated: February 20, 2004.
Rebecca Lent,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
[FR Doc. 04-4148 Filed 2—24-04; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 031125290-4058-02; I.D.
111003D]

RIN 0648—-AQ97

Fisheries Off West Coast States and in
the Western Pacific; Coastal Pelagic
Species Fisheries; Annual
Specifications

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues a regulation to
implement the annual harvest guideline
for Pacific sardine in the U.S. exclusive
economic zone off the Pacific coast for
the fishing season January 1, 2004,
through December 31, 2004. This action
adopts a harvest guideline and initial
subarea allocations for Pacific sardine
off the Pacific coast that have been
calculated according to the regulations
implementing the Coastal Pelagic
Species (CPS) Fishery Management Plan
(FMP).

DATES: Effective March 26, 2004.
ADDRESSES: The report Stock
Assessment of Pacific Sardine with

Management Recommendations for
2004 may be obtained from Rodney R.
Mclnnis, Acting Regional
Administrator, Southwest Region,
NMFS, 501 W. Ocean Boulevard, Suite
4200, Long Beach, CA 90802. An
environmental assessment/regulatory
impact review/final regulatory
flexibility analysis (FRFA) may be
obtained at this same address.

FOR FURTHER INFORMATION CONTACT:
Svein Fougner, Southwest Region,
NMFS, 562-980-4040.

SUPPLEMENTARY INFORMATION: The FMP,
which was implemented by publication
of the final rule in the Federal Register
on December 15, 1999 (64 FR 69888),
divides management unit species into
two categories: actively managed and
monitored. Harvest guidelines for
actively managed species (Pacific
sardine and Pacific mackerel) are based
on formulas applied to current biomass
estimates. Biomass estimates are not
calculated for species that are only
monitored (jack mackerel, northern
anchovy, and market squid).

At a public meeting each year, the
biomass for each actively managed
species is reviewed by the Pacific
Fishery Management Council’s
(Council) Coastal Pelagic Species
Management Team (Team). The
biomass, harvest guideline, and status of
the fisheries are then reviewed at a
public meeting of the Council’s CPS
Advisory Subpanel (Subpanel). This
information is also reviewed by the
Council’s Scientific and Statistical
Committee (SSC). The Council reviews
reports from the Team, Subpanel, and
SSC and after providing time for public
comment, makes its recommendation to
NMFS. The annual harvest guideline
and season structure are published by
NMFS in the Federal Register as soon
as practicable before the beginning of
the appropriate fishing season. The
Pacific sardine season begins on January
1 and ends on December 31 of each
year.

The Team meeting took place at the
Southwest Fisheries Science Center in
La Jolla, CA, on October 14, 2003. A
public meeting between the Team and
the Subpanel was held at the same
location that afternoon. The Council
reviewed the report at its November
meeting in Del Mar, CA, when it also
heard comments from its advisory
bodies and the public.

Based on a biomass estimate of
1,090,587 metric tons (mt)(in U.S. and
Mexican waters), using the FMP
formula, the harvest guideline for
Pacific sardine in U.S. waters for
January 1, 2004, through December 31,
2004, is 122,747 mt. The biomass

estimate is slightly higher than last
year’s estimate; however, the difference
between this year’s biomass is not
statistically significant from the biomass
estimates of recent years.

Under the FMP, the harvest guideline
is allocated one-third for Subarea A,
which is north of 39° 00’ N. lat. (Pt.
Arena, CA) to the Canadian border, and
two-thirds for Subarea B, which is south
of 39° 00" N. lat. to the Mexican border.
Under this final rule, the northern
allocation for 2004 would be 40,916 mt,
and the southern allocation would be
81,831 mt. In 2003, the northern
allocation was 36,969 mt, and the
southern allocation was 73,939 mt.

An incidental landing allowance of
sardine in landings of other CPS would
become effective if the harvest guideline
is reached and the fishery closed. A
landing allowance of sardine up to 45
percent by weight of any landing of CPS
is authorized by the FMP, and this is the
level set for 2004. An incidental
allowance prevents fishermen from
being cited for a violation when sardine
occur in schools of other CPS, and it
minimizes wasteful bycatch of sardine if
sardine are inadvertently caught while
fishing for other CPS. Sardine landed
with other species also requires sorting
at the processing plant, which adds to
processing costs. Mixed species in the
same load may damage smaller fish.

The sardine population was estimated
using a modified version of the
integrated stock assessment model
called Catch at Age Analysis of Sardine
Two Area Model (CANSAR TAM).
CANSAR-TAM is a forward-casting, age-
structured analysis using fishery
dependent and fishery independent data
to obtain annual estimates of sardine
abundance, year-class strength, and age-
specific fishing mortality for 1983
through 2003. The modification of
CANSAR-TAM was developed to
account for the expansion of the Pacific
sardine stock northward to include
waters off the northwest Pacific coast.
Information on the fishery and the stock
assessment is found in the report Stock
Assessment of Pacific Sardine with
Management Recommendations for
2004 (see ADDRESSES).

The formula in the FMP uses the
following factors to determine the
harvest guideline:

1. The biomass of age one sardine and
above. For 2004, this estimate is
1,090,587 mt.

2. The cutoff. This is the biomass
level below which no commercial
fishery is allowed. The FMP established
this level at 150,000 mt.

3. The portion of the sardine biomass
that is in U.S. waters. For 2004, this
estimate is 87 percent, based on the
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average of larval distribution obtained
from scientific cruises and on the
distribution of the resource obtained
from logbooks of fish-spotters.

4. The harvest fraction. This is the
percentage of the

biomass above 150,000 mt that may be
harvested. The fraction used varies (5—
15 percent) with current ocean
temperatures. A higher fraction is used
for warmer ocean temperatures, which
favor the production of Pacific sardine,
and a lower fraction is used for cooler
temperatures. For 2004, the fraction was
15 percent based on three seasons of sea
surface temperature at Scripps Pier,
California.

As indicated above, the harvest
guideline for U.S. waters is allocated
one-third (40,916 mt) to Subarea A and
two-thirds (81,831 mt) to Subarea B.

A proposed rule for the specification
of the harvest guideline and initial
allocations was published on December
3, 2003 (68 FR 67638). One comment
was received on the proposed rule and
urged that the harvest guideline be
reduced 10 percent per year for an
unspecified period, but it did not
provide information to warrant such an
action, and thus no changes have been
made in the final rule.

Classification

These specifications are issued under
the authority of, and NMFS has
determined that they are in accordance
with, the Magnuson-Stevens Fishery
Conservation and Management Act, the
FMP, and the regulations implementing
the FMP at 50 CFR part 660, subpart I.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

NMFS prepared an Initial Regulatory
Flexibility Analysis (IRFA) that
described the economic impact this
rule, if implemented, would have on
small entities. No comments were
received on any aspect of the IRFA or
the analysis of the economic impacts of
the proposed rule. NMFS then prepared
a FRFA for this final rule. The FRFA is
available from NMFS (see ADDRESSES).
A summary of the FRFA follows:

A description of the action, why it is
being considered, and the legal basis for
this action are contained in the SUMMARY
and in the SUPPLEMENTARY INFORMATION
of this rule. A harvest guideline is
established by the FMP to limit harvests
to levels that protect the resource while
providing a source of revenue for the
fishing industry and other benefits to
society over the long term.

The harvest formula in the FMP is
conservative and a significantly higher
harvest than that allowed by the FMP
could be realized without a detrimental

effect on the resource, at least in the
short term; this could provide
substantial economic benefits to the
fishing industry. However, there are
both biological and economic reasons to
restrain harvests. First, there is
uncertainty about the effect of expanded
harvests in the northern subarea. This
fishery takes larger fish that may play an
important role in maintenance of
resource productivity. Research into the
relationship of the northern and
southern components is necessary
before allowing higher harvests.
Specifically, the research will address
the question of whether harvest of the
larger fish in the north has a
disproportionate impact on the stock
compared to equivalent harvest in the
south. Second, the harvest guideline
derived by the current formula has been
sufficient in recent years in satisfying
existing markets; therefore, there would
not likely be a significant economic
benefit from a higher harvest guideline.
The best information available on the
economics of the CPS fishery indicates
that landings and revenue have
increased steadily since recovery of the
resource began and could increase in
2004 if additional markets were
developed. However, landings in 2003
are projected to be similar to the
landings in 2001 and 2002, suggesting
that markets are saturated. Therefore,
there would not likely be a significant
increase in harvests even if more fish
were made available. That is, there is
little opportunity to increase revenue in
2004.

Implementing the 2003 harvest
guideline and allocations (i.e., the no
action alternative) would keep the
fishery at 2003 levels. There would not
be much difference between this
alternative and the proposed action as
the harvest guideline would be quite
similar.

Implementing the new harvest
guideline for 2004 without allocating to
the different subareas would set up a
derby fishery without regard to the
allocation procedures in the FMP. The
fisheries in Subarea A and in Subarea B
could harvest without restriction. There
would be a possibility that the fishery
in the northern subarea would harvest
sardine at a level that would result in
either a shift of fishery benefits from
south to north or an early closure of the
coastwide fishery. There would be
increased revenue in the north at the
expense of the southern fishery.
However, premature closure would also
result in substantial idle purse seine
capacity in the southern subarea, where
the fishery has traditionally been more
active in the fall and winter.

Setting a harvest guideline above that
authorized by the FMP is conceivable if
the biomass and the harvest guideline
were low and recruitment high. The
harvest guideline is based on greater
than age 1 plus sardine. If the biomass
of sardine less than age 1 were known
to be high, then some economic benefits
would accrue to the fishing industry by
allowing a harvest greater than that
permitted by the formula in the FMP
based on the premise that these fish are
short-lived and should be harvested
when available. If this situation
occurred, economic benefits could be
conferred on the fishing industry with
the possibility of no negative biological
impact. However, this approach faces
two difficulties: (1) The higher the
harvest is above that authorized by the
FMP, the greater the potential for
exacerbating a decline of the resource.
The risk would be small at high biomass
levels such as those of recent years, but
as noted there is uncertainty, especially
concerning the relationship between the
northern and southern components of
the stock. Further, there is no need for
a higher harvest guideline at this time
because, under the current approach,
enough sardine has been available for
harvest to satisfy existing market. (2)
Such an approach (allowing higher
harvests) would most likely be viewed
favorably by industry if the biomass
(and ensuing harvest guideline) were
low and the fishery faced economic
hardship from a lack of other fishing
opportunities. In this situation, the
potential for negative biological impacts
is substantial. The uncertainty of the
estimate of sardine less than age 1 is
high. The estimates of biomass and/or
recruitment could be high, but natural
mortality is high, and how much
biomass a zero age class will contribute
to the biomass of the resource is
uncertain. This increases the likelihood
of negative biological impacts. In the
final analysis, however, this alternative
would have similar results as the
proposed action. The proposed harvest
guideline is at a level that allows
maximum use by existing markets;
therefore, there would not likely be
significant benefits from a higher
harvest guideline. If information on
Pacific sardine became available that
had not been previously considered
indicating a risk of following the harvest
formula in the FMP, a more
conservative harvest guideline might be
implemented to protect the resource.
There is no such information at this
time. The harvest formula in the FMP,
however, sets a conservative harvest
policy. Setting a harvest guideline lower
than required by the FMP would not
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likely bestow significant biological
benefits at current biomass levels.

In summary, there are no factors that
would justify deviation from the harvest
guideline formula and allocation
approach of the FMP. The requirements
of the FMP that specify a harvest
guideline action based on scientific data
and a formula in the FMP continue to
be valid. Setting a harvest guideline less
than the proposed harvest guideline
could have significant economic
impacts. A reasonable assumption is
that the harvest guideline will be
attained. At an ex-vessel price of $114/
mt (2001-2002 average), this would
yield revenue of $13.9 million. Every
10,000 mt reduction in landings would
reduce revenue by $1.14 million. Setting
a harvest guideline above the level
derived could generate increased
landings (though that is unlikely with
current market conditions) but at an
unacceptable level of risk of economic
dislocation (if northern fisheries
expanded too quickly) and ecological
difficulties in the future (if the stock is
less resilient than thought or the
northern component of the stock is more
important than is now known).

Approximately 100 vessels participate
in the CPS fishery off the U.S. West
Coast. All of these vessels would be
considered small businesses under the
Small Business Administration
standards. Therefore, there would be no
economic impacts resulting from
disproportionality between small and

large vessels under the proposed action.
A limited entry fishery occurs south of
39° N. Lat. A total of 65 vessels are
permitted to participate in the limited
entry fishery. An open access fishery
exists north of 39° N. Lat. in which
about 15 vessels participate. These are
also small businesses. Vessels
harvesting CPS for bait are also small
businesses but are unregulated under
the FMP.

Fisheries for Pacific sardine occur
from Monterey, CA, south throughout
the year and off Oregon and Washington
in summer. Since 2000, most of the CPS
fleet has obtained an average of 30
percent of its total revenue from Pacific
sardine. This has occurred during a
period in which there has been an
increase in demand for market squid, as
well as new markets for sardine that
developed since 2000. The average
annual revenue from Pacific sardine has
been $9.1 million (2002 dollars) during
the last 3 years (2000 through 2002).
This is the revenue the industry might
expect on average given the amount of
sardine available for harvest and market
demand. As of October 14, 2003, 65,000
mt had been landed. Based on historical
landings, landings may reach 90,000 mt,
which is below the harvest guideline.
Known factors that have influenced the
landings in 2003 is an outbreak of
domoic acid in California, which makes
Pacific sardine unmarketable, and the
availability of market squid in the

summer, which provides higher revenue
to the fishing industry than sardine. If
the harvest guideline is reached during
the 2004 fishing season, there will be an
increase of $3.7 million in ex-vessel
revenue above that of the 2003 fishing
season. With a harvest guideline of
122,747 mt and an average ex-vessel
price of $114.00 per ton, potential
revenue could be $14.0 million. The
harvest guideline for the 2003 fishing
season was 110,908 mt; however,
landings are expected to reach only
90,000 or 95,000 mt by December 31,
2003. Market demand has not supported
increased harvests, for the reasons noted
above. The proposed action will yield
potentially higher revenue (about $3
million) from Pacific sardine than the
current year if the full harvest guideline
is taken and prices remain constant.

Enforcement and administrative costs
(primarily port sampling) remain
unchanged because calls at ports of
landing are designed not only to assess
the status of Pacific sardine but all
species harvested during the year by the
CPS fleet.

Authority: 16 U.S.C. 1801 et seq.

Dated: February 20, 2004.
Rebecca Lent,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 04—4147 Filed 2—24-04; 8:45 am]

BILLING CODE 3510-22-S
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Chapters | and llI

[Docket No. FAA-2004-17168]

Review of Existing Regulations

AGENCY: Federal Aviation
Administration, (FAA), DOT.

ACTION: Request for comments.

SUMMARY: The FAA requests comments
from the public to identify those
regulations currently in effect that we
should amend, remove, or simplify. We
are publishing this notice under our
ongoing regulatory review program
required by Executive Order 12866.
Getting public comments is a necessary
element of our effort to make our
regulations more effective and less
burdensome.

DATES: Send comments to reach us by
May 25, 2004.

ADDRESSES: You may send comments
identified by Docket Number FAA—
2004-17168 using any of the following
methods:

* DOT Docket Web site: Go to http:/
/dms.dot.gov and follow the instructions
for sending your comments
electronically.

* Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

* Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590—
001. Note: Due to suspension of mail
delivery to DOT headquarters facilities,
we encourage commenters to file
comments electronically.

e Fax:1-202-493-2251.

* Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For more information on the
rulemaking process, see the

SUPPLEMENTARY INFORMATION section of
this document.

Privacy: We will post all comments
we receive, without change, to http://
dms.dot.gov, including any personal
information you provide. For more
information, see the Privacy Act
discussion in the SUPPLEMENTARY
INFORMATION section of this document.

Docket: To read background
documents or comments received, go to
http://dms.dot.gov at any time or to
Room PL—-401 on the plaza level of the
Nassif Building, 400 Seventh Street,
SW., Washington, DC, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Patrick W. Boyd, Office of Rulemaking,
Federal Aviation Administration, 800
Independence Ave., SW., Washington,
DC 20591; telephone (202) 267-7320,
facsimile (202) 267-5075.
SUPPLEMENTARY INFORMATION:

Background

Congress has authorized the Secretary
of Transportation, and by delegation,
the Administrator of the Federal
Aviation Administration (FAA) to do
the following, among other things:

* Develop and maintain a sound
regulatory system that is responsive to
the needs of the public,

* Regulate air commerce in a way that
best promotes safety and fulfills
national defense requirements, and

» Oversee, license, and regulate
commercial launch and reentry
activities and the operation of launch
and reentry sites as carried out by U.S.
citizens or within the United States.
Anyone interested in further
information about FAA’s authority and
responsibilities should refer to Title 49
of the United States Code, particularly
Subtitle VII, Aviation Programs.

For many years, the FAA has
maintained an active regulatory review
program:

+ In 1992, the President announced a
regulatory review to “weed out
unnecessary and burdensome
government regulations, which impose
needless costs on consumers and
substantially impede economic growth.”
In response to a request for public
comments published in the Federal
Register (57 FR 4744), the FAA received
more than 300 comments.

* In August 1993, the National
Commission to Ensure a Strong

Competitive Airline Industry
recommended the FAA undertake a
short-range regulatory review to remove
or amend existing regulations to reduce
regulatory burdens consistent with
safety and security considerations.

» In September 1993, section 5 of
Executive Order 12866 (58 FR 5173)
required each agency to submit a
program to the Office of Management
and Budget by December 31, 1993,
under which the agency will
periodically review its existing
significant regulations to determine
whether any should be changed or
removed.

e In January 1994, the FAA published
a request for public comments in
response to the Commission
recommendation and to facilitate the
review envisioned by E.O. 12866 (59 FR
1362). We received more than 400
comments from 184 commenters.

* In August 1995, the FAA published
its proposed plan for periodic regulatory
reviews for comment (60 FR 44142).

* In October 1996, the FAA adopted
its current plan for periodic regulatory
reviews based on a three-year cycle (61
FR 53610).

* In February 1997, the White House
Commission on Aviation Safety and
Security recommended the FAA
simplify its regulations.

e In May 1997, the FAA published its
first request for comments under the
three-year review program and in accord
with the Commission recommendation
(62 FR 26894). We received 82
comments and published results of the
review in October 1998 (63 FR 56540).

e In July 2000, the FAA began the
second round of regulatory review
under the three-year program (65 FR
43265). We received 476 comments and
published results of the review in
January 2002 (67 FR 4680).

In summary, since 1992 the FAA has
completed four rounds of regulatory
review and has received more than
1,250 comments. Currently, we have
begun a comprehensive regulatory
review of 14 CFR parts 125 and 135 to
respond to industry dynamics, new
technologies, new aircraft types and
configurations, and current operating
issues and environment (68 FR 5488).

Request for Comments

As part of its ongoing plan for
periodic regulatory reviews, the FAA is
requesting the public identify three
regulations, in priority order, that it
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believes we should amend or eliminate.
To avoid duplication of effort, we ask
the public to direct any comments
concerning 14 CFR parts 125 and 135 to
the address included in the February 3,
2003, notice announcing that special
review (68 FR 5488). Also, readers
should note that this is the first periodic
regulatory review that specifically
includes 14 CFR Chapter III, the
regulations governing commercial space
transportation. In earlier review cycles,
the FAA requested comments only on
14 CFR Chapter L

Our goal is to identify regulations that
impose undue regulatory burden; are no
longer necessary; or overlay, duplicate,
or conflict with other Federal
regulations. In order to focus on areas of
greatest interest, and to effectively
manage agency resources, the FAA asks
that commenters responding to this
notice limit their input to three issues
they consider most urgent, and to list
them in priority order.

The FAA will review the issues
addressed by the commenters against its
regulatory agenda and rulemaking
program efforts and adjust its regulatory
priorities consistent with its statutory
responsibilities. At the end of this
process, the FAA will publish a
summary and general disposition of
comments and indicate, where
appropriate, how we will adjust our
regulatory priorities.

Also, we request the public provide
any specific suggestions where rules
could be developed as performance-
based rather than prescriptive, and any
specific plain-language that might be
used, and provide suggested language
on how those rules should be written.

Issued in Washington DG, on February 20,
2004.

Nick Sabatini,

Associate Administrator for Regulation and
Certification.

[FR Doc. 04—4171 Filed 2—24-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NM-288-AD]
RIN 2120-AA64

Airworthiness Directives; BAE

Systems (Operations) Limited
(Jetstream) Model 4101 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to all
BAE Systems (Operations) Limited
(Jetstream) Model 4101 airplanes. This
proposal would require a review of
airplane maintenance records and an
inspection of the nose landing gear
(NLG) to determine the part number of
the steering pinion, and follow-on/
corrective actions as applicable. The
actions specified by the proposed AD
are intended to prevent failure of the
steering pinion in the NLG, which could
result in loss of steering and possible
damage to the airplane during takeoff
and landing. This action is intended to
address the identified unsafe condition.
DATES: Comments must be received by
March 26, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2001-NM—
288-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2001-NM-288—-AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
British Aerospace Regional Aircraft
American Support, 13850 Mclearen
Road, Herndon, Virginia 20171. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1175;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address

specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2001-NM-288-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2001-NM-288-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The Civil Aviation Authority (CAA),
which is the airworthiness authority for
the United Kingdom, notified the FAA
that an unsafe condition may exist on
all BAE Systems (Operations) Limited
(Jetstream) Model 4101 airplanes. The
CAA advises that the manufacturer of
the landing gear reported that a batch of
steering pinions installed in the nose
landing gear (NLG) were incorrectly
heat treated, resulting in a softer base
metal and reduced fatigue life. A
steering pinion with reduced strength
can affect the structural integrity of the
NLG. This condition, if not corrected,
could result in failure of the steering
pinion in the NLG, and consequent loss
of steering and possible damage to the
airplane during takeoff and landing.
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Explanation of Relevant Service
Information

BAE Systems (Operations) Limited
has issued Service Bulletin J41-32-076,
dated July 3, 2001, which reduces the
life limit of the steering pinion from
60,000 cycles to 12,000 cycles. Part 1 of
the Accomplishment Instructions of the
service bulletin describes procedures for
identification of the part number for the
steering pinion located in the NLG,
including a review of airplane
maintenance records and an inspection
of the NLG to identify the part number,
gear overhaul status, and total cycles
since new and since overhaul; and
establishing the replacement threshold
for the steering pinion. For certain
airplanes, the procedures include
temporarily installing a placard in the
flight deck prohibiting powered
pushbacks. Also for certain airplanes,
Part 2 of the Accomplishment
Instructions of the service bulletin
describes procedures of replacing the
NLG with a serviceable NLG, and a
functional test.

BAE Systems (Operations) Limited
has also issued Service Bulletin J41-32—
077, dated August 31, 2001, which
includes procedures for installing a NLG
having a new, improved steering pinion
with a life limit of 60,000 landings; and
a functional test of the landing gear.
Accomplishment of this service bulletin
restores the life limit of the steering
pinion to 60,000 landings.

Accomplishment of the actions
specified in these service bulletins is
intended to adequately address the
identified unsafe condition. The CAA
classified Service Bulletin J41-32—-076
as mandatory and issued British
airworthiness directive 001-07-2001 to
ensure the continued airworthiness of
these airplanes in the United Kingdom.

FAA'’s Conclusions

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the CAA has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the service bulletins described
previously, except as discussed below.

Clarification of Terminology and
Applicability

BAE Systems (Operations) Limited
Service Bulletin J41-32-076 refers to
the number of “cycles” on the NLG.
Service Bulletin J41-32-077 refers to
the number of “landings” on the NLG.
For consistency we use the term
“landings” throughout the body of this
proposed AD.

The effectivity in the service bulletins
and the applicability of the British
airworthiness directive reference ““all
series 4100 aircraft.” Of the series 4100
airplanes, only Model Jetstream 4101
has been type certificated in the United
States. The applicability for this
proposed AD is all Model Jetstream
4101 airplanes.

Difference Among the Proposed AD,
British Airworthiness Directive, and
Service Bulletins

Part 1 of the Accomplishment
Instructions of BAE Systems
(Operations) Limited Service Bulletin
J41-32-076 refers to steering pinion part
number (P/N) AIR131714. BAE states
that this part is acceptable as a
serviceable replacement part for the
existing steering pinion and was
included in the service bulletin to
remind operators that it has a fatigue life
of 19,000 cycles instead of 12,000
cycles. This part number is not
referenced in the British airworthiness
directive, but a paragraph referencing
this part has been included in this
proposed AD. This difference has been
coordinated with the CAA.

The service bulletins referenced in
this proposed AD specify to notify the
manufacturer when the actions in the
service bulletins have been
accomplished; however, this proposed
AD does not include such a
requirement.

Cost Impact

The FAA estimates that 57 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 14 work hours per
airplane to accomplish the proposed
identification of the P/N for the steering
pinion in Part 1 of BAE Systems
(Operations) Limited Service Bulletin
J41-32-076, and that the average labor

rate is $65 per work hour. The cost for

a temporary placard, if required, would
be minimal. Based on these figures, the
cost impact of the proposed P/N
identification is estimated to be $51,870,
or $910 per airplane.

Should an operator be required to
replace a steering pinion per Part 2 of
BAE Systems (Operations) Limited
Service Bulletin J41-32-076, it would
take approximately 16 work hours per
airplane, at an average labor rate of $65
per work hour. The manufacturer of the
NLG would provide parts to affected
operators at no cost. Based on these
figures, the cost impact of the
replacement is estimated to be $1,040
per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted. The cost
impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
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The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

BAE Systems (Operations) Limited
(Formerly British Aerospace Regional
Aircraft): Docket 2001-NM-288—-AD.

Applicability: All Model Jetstream 4101
airplanes, certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the steering pinion in
the nose landing gear (NLG), which could
result in a loss of steering and possible
damage to the airplane during takeoff and
landing, accomplish the following:

Identification of Steering Pinion Part
Number and Follow-on/Corrective Actions

(a) Within 60 days after the effective date
of this AD: Do a review of the airplane
maintenance records and a general visual
inspection of the NLG to identify the part
number (P/N) of the steering pinion, and to
determine the total cycles since new and
since overhaul of the NLG, by accomplishing
all of the applicable actions in accordance
with Part 1 of the Accomplishment
Instructions of BAE Systems (Operations)
Limited Service Bulletin J41-32-076, dated
July 3, 2001.

Note 1: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made from within
touching distance unless otherwise specified.
A mirror may be necessary to enhance visual
access to all exposed surfaces in the
inspection area. This level of inspection is
made under normally available lighting
conditions such as daylight, hangar lighting,
flashlight, or droplight and may require
removal or opening of access panels or doors.
Stands, ladders, or platforms may be required
to gain proximity to the area being checked.”

(b) If the steering pinion P/N is identified
as AIR136088, and the NLG has more than
12,000 total landings since new or overhaul:
Before further flight, after accomplishing the
actions required by paragraph (a) of this AD,
install a temporary placard prohibiting
pushback with engines running in
accordance with Part 1 of the
Accomplishment Instructions of BAE
Systems (Operations) Limited Service
Bulletin J41-32-076, dated July 3, 2001.

(c) Based on the criteria in the
Accomplishment Instructions of BAE
Systems (Operations) Limited Service
Bulletin J41-32-076, dated July 3, 2001, if it
is determined that the NLG must be replaced
with a serviceable NLG, accomplish the
replacement in accordance with the
Accomplishment Instructions of the service
bulletin. Do the replacement at the later of
the times specified in paragraphs (c)(i) and
(c)(ii) of this AD. After replacement of an
existing NLG the temporary placard required
by paragraph (b) of this AD may be removed
from the airplane.

(i) Prior to the accumulation of 12,000 total
landings on the NLG since new or overhaul.
(ii) Within 1,000 landings or 16 months
after the effective date of this AD, whichever

occurs first.

Repetitive Replacement

(d) After the initial replacement of a NLG
as required by paragraph (c) of this AD:
Replace the NLG with a serviceable NLG
thereafter at intervals not to exceed 12,000
landings on the NLG, until accomplishment
of paragraph (f) of this AD.

(e) If P/N AIR131714 is installed on the
airplane, or if an operator installs this P/N as
a serviceable replacement part, this part must
be replaced at or before the accumulation of
19,000 total landings on the part, and
thereafter at intervals not to exceed 19,000
total landings on the part, until
accomplishment of paragraph (f) of this AD.

(f) Replacement of a NLG with a new NLG
having P/N AIR83586-18, or any P/N
AIR83586—xx (where xx represents the
“dash” number of the part) with “mod 19
strike-off” recorded on the nameplate, in
accordance with the Accomplishment
Instructions of BAE Systems (Operations)
Limited Service Bulletin J41-32-077, dated
August 31, 2001, restores the life limits of the
steering pinion to 60,000 landings on the
NLG. Replace the NLG thereafter at intervals
not to exceed 60,000 landings on the NLG.

Submission of Information to Manufacturer
Not Required

(g) Although the service bulletins
referenced in this AD specify to notify the
manufacturer when the actions in the service
bulletins have been accomplished, this AD
does not include such a requirement.

Alternative Methods of Compliance

(h) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
Transport Airplane Directorate, FAA, is
authorized to approve alternative methods of
compliance for this AD.

Note 2: The subject of this AD is addressed
in British airworthiness directive 001-07—
2001.

Issued in Renton, Washington, on February
17, 2004.

Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-4048 Filed 2—24-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2003-16705; Airspace
Docket No. 03—-AGL-20]

Proposed Modification of Class D
Airspace; Mount Clemens, Ml

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes to
modify Class D airspace at Mount
Clemens, MI. Instrument Flight Rules
(IFR) Category E circling procedures are
being used at Selfridge Air National
Guard Base, MI. Increasing the current
radius of the Class D airspace area will
allow for a lower Circling Minimum
Descent Altitude. Controlled airspace
extending upward from the surface of
the earth is needed to contain aircraft
executing these approach procedures.
This action would increase the area of
the existing controlled airspace for
Selfridge Air National Guard Base,
Mount Clemens, MI.

DATES: Comments must be received on
or before April 10, 2004.

ADDRESSES: Send comments on the
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket Number FAA-2003-16705/
Airspace Docket No. 03—AGL~-20, at the
beginning of your comments. You may
also submit comments on the internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
and comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division, Federal Aviation
Administration, 2300 East Devon
Avenue, Des Plaines, Illinois 60018.

FOR FURTHER INFORMATION CONTACT:
Patricia A. Graham, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294-7568.

SUPPLEMENTARY INFORMATION:
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Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this document must submit with
those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Docket No. FAA-2003—
16705/Airspace Docket No. 03—AGL—
20.” The postcard will be date/time
stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this action may be changed in light
of comments received. All comments
submitted will be available for
examination in the Rules Docket, FAA,
Great Lakes Region, Office of the
Regional Counsel, 2300 East Devon
Avenue, Des Plaines, Illinois, both
before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM’s

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s web
page at http://www.faa.gov or the
Superintendent of Documents web page
at http://www.access.gpo.gov/nara.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591, or by calling
(202) 267—8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking, (202) 267-9677,
to request a copy of Advisory Circular

No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to 14 CFR part 71 to modify
Class D airspace at Mount Clemens, MI,
for Selfridge ANGB. Controlled airspace
extending upward from the surface of
the earth is needed to contain aircraft
executing instrument approach
procedures. The area would be depicted
on appropriate aeronautical charts.
Class D airspace areas extending
upward from the surface of the earth are
published in paragraph 5000 of FAA
Order 7400.9L dated September 2, 2003,
and effective September 16, 2003, which
is incorporated by reference in 14 CFR
71.1. The Class E designations listed in
this document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
establishment body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore this, proposed regulation—(1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9L, Airspace
Designations and Reporting Points,
dated September 2, 2003, and effective
September 16, 2003, is amended as

follows:
* * * * *

Paragraph 5000 Class D airspace.

AGL MID Mount Clemens, MI [Revised]

Mount Clemens, Selfridge Air National
Guard Base, MI

(Lat. 42°36'03" N., long. 82°50'14".)

That airspace extending upward from the
surface to and including 3,100 feet MSL
within a 6.6-mile radius of the Selfridge Air
National Guard Base. This Class D airspace
is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

* * * * *

Issued in Des Plaines, Illinois on January
29, 2004.

Nancy B. Shelton,

Manager, Air Traffic Division, Great Lakes
Region.

[FR Doc. 04—4183 Filed 2—24—04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2003-16693; Airspace
Docket No. 03—-AGL-21]

Proposed Establishment of Class D
Airspace; St. Cloud, MN; Proposed
Modification of Class E Airspace; St.
Cloud, MN

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes to
establish Class D airspace at St. Cloud,
MN, and modify Class E airspace at St.
Cloud, MN. Standard Instrument
Approach Procedures (SIAPS) to several
runways have been developed for the St.
Cloud Regional Airport. Controlled
airspace extending upward from the
surface of the earth is needed to contain
aircraft executing these approaches.
Additionally, an Air Traffic Control
Tower is under construction. This
action would establish a radius of Class
D airspace, and increase the existing
area of Class E airspace for St. Cloud
Regional Airport.

DATES: Comments must be received on
or before April 10, 2004.
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ADDRESSES: Send comments on the
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
Docket Number FAA-2003-16693/
Airspace Docket No. 03—AGL-21, at the
beginning of your comments. You may
also submit comments on the internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. to 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Office (telephone 1-800—
647-5527) is on the plaza level of the
Department of Transportation NASSIF
Building at the above address.

An informal docket may also be
examined during normal business hours
at the Air Traffic Division, Airspace
Branch, Federal Aviation
Administration, 2300 East Devon
Avenue, Des Plaines, Illinois.

FOR FURTHER INFORMATION CONTACT.:
Patricia A. Graham, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294-7568.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this document must submit with
those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Docket No. FAA-2003—
16693/Airspace Docket No. 03—AGL—
21.” The postcard will be date/time
stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this document may be changed in
light of comments received. All

comments submitted will be available
for examination in the Rules Docket,
FAA, Great Lakes Region, Office of the
Regional Counsel, 2300 East Devon
Avenue, Des Plaines, Illinois, both
before and after the closing date for
comments. A Report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM’s

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s web
page at http://www.faa.gov or the
Superintendent of Documents web page
at http://www.access.gpo.gov/nara.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591, or by calling
(202) 267-8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking, (202) 267—9677,
to request a copy of Advisory Circular
No. 11-2A. Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to 14 CFR part 71 to
establish Class D airspace at St. Cloud,
MN, and modify Class E airspace at St.
Cloud, MN, by establishing a radius of
Class D airspace and modifying Class E
airspace for the St. Cloud Regional
Airport. Controlled airspace extending
upward from the surface of the earth is
needed to contain aircraft executing
instrument approach procedures. The
area would be depicted on appropriate
aeronautical charts. Class D airspace
designations are published in paragraph
5000, Class E airspace areas extending
upward from 700 feet or more above the
surface of the earth are published in
paragraph 6005, Class E airspace areas
designated as surface areas are
published in Paragraph 6002, and Class
E airspace areas designated as an
extension to a Class D or Class E surface
area are published in paragraph 6004, of
FAA Order 7400.9L dated September 2,
2003, and effective September 16, 2003,
which is incorporated by reference in 14
CFR 71.1. The Class D and Class E
airspace designations listed in this
document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
establishment body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore this proposed regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9L, Airspace
Designations and Reporting Points,
dated September 2, 2003, and effective
September 16, 2003, is amended as

follows:
* * * * *

Paragraph 5000 Class D airspace.

* * * * *

AGLMND St. Cloud, MN [New]

St. Cloud Regional Airport, MN

(Lat. 45°32'48" N., long. 94°03'36" W.)

That airspace extending upward from the
surface to and including 3,500 feet MSL
within a 4.1-mile radius of the St. Cloud
Regional Airport. This Class D airspace area
is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be published continuously in the
Airport/Facility Directory.

* * * * *
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Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL MN E5 St. Cloud, MN [Revised]

St. Cloud Regional Airport, MN

(Lat. 45°32'48" N., long. 94°03'36" W.)
St. Cloud VOR/DME

(Lat. 45°32'58" N., long. 94°03'31" W.)

That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of the St. Cloud Regional Airport and
within 2.4 miles each side of the St. Cloud
VOR/DME 143° extending from the 6.6-mile
radius to 7.2 miles southeast of the airport.
* * * * *

Paragraph 6002 Class E airspace designated
as surface areas.
* * * * *

AGL MN E2 St. Cloud, MN [Revised]

St. Cloud Regional Airport, MN
(Lat. 45°32'48" N., long. 94°03'36" W.)
St. Cloud VOR/DME
(Lat. 45°32'58" N., long. 94°03'31" W.)
Within a 4.1-mile radius of the St. Cloud
Regional Airport and within 2.4 miles each
side of the St. Cloud VOR/DME 143° radial,
extending from the 4.1-mile radius to 7.2
miles southeast of the airport.
* * * * *

Paragraph 6004 Class E airspace designated
as an extension to a Class D or Class E
surface area.

* * * * *

AGL MN E4 St. Cloud, MN [NEW]
St. Cloud Regional Airport, MN
(Lat. 45°32'48" N., long. 94°03'36" W.)
St. Cloud VOR/DME
(Lat. 45°32'58" N., long. 94°03'31" W.)
That airspace extending upward from the
surface within 2.4 miles each side of the St.
Cloud VOR/DME 143° radial extending from
the 4.1-mile radius of the St. Cloud Regional
Airport to 7.2 miles southeast of the airport.
* * * * *

Issued in Des Plaines, Illinois, on January
29, 2004.

Nancy B. Shelton,

Manager, Air Traffic Division.

[FR Doc. 04—4182 Filed 2—24-04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2004-17081; Airspace
Docket No. 04-AEA-01]

Proposed Amendment to Class E
Airspace; Washington, DC

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
amend the Class E airspace area in the
Washington, DC, metropolitan area. The
development of multiple area navigation
(RNAV) Standard Instrument Approach
Procedures (SIAP) and the proliferation
of airports within the Washington, DC,
metropolitan area with approved
Instrument Flight Rules (IFR) operations
and the resulting overlap of designated
Class E-5 airspace has made this
proposal necessary. The proposal would
consolidate the Class E-5 airspace
designations for twenty four airports
and heliports and result in the recision
of nineteen separate Class E-5
descriptions through separate
rulemaking action. The area would be
depicted on aeronautical charts for pilot
reference.
DATES: Comments must be received on
or before March 26, 2004.
ADDRESSES: Send comments on the
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2004-17081/
Airspace Docket No. 04—AEA-01 at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division, Federal Aviation
Administration, Eastern Region, 1
Aviation Plaza, Jamaica, NY 11434—
4809.

FOR FURTHER INFORMATION CONTACT: Mr.
Francis T. Jordan, Jr., Airspace
Specialist, Airspace Branch, AEA-520,
Eastern Region, 1 Aviation Plaza,
Jamaica, NY 114344809, telephone:
(718) 553-4521.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall

regulatory, economic, environmental,
and energy-related aspects of the
proposal. Communications should
identify the airspace docket number and
be submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No.
FAA-2004-17081/Airspace Docket No.
04—AEA-01.” The postcard will be date/
time stamped and returned to the
commenter.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s web
page at http://www.faa.gov or the
Superintendent of Documents Web page
at http://www.access.gpo.gov/nara.
Additionally, any person may obtain a
copy of this notice by submitting a
request to the Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591 or by calling
(202) 267—8783. Communications must
identify both the docket numbers for
this notice. Persons interested in being
placed on a mailing list for future
NPRMs should contact the FAA’s Office
of Rulemaking, (202) 267-9677 to
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
amend the Class E airspace within the
Washington, DG, metro area. The
proposal would consolidate the
following Class E-5 airspace
designations into the Washington, DC,
designation: Washington/Ronald Reagan
Washington National Airport, DC;
Andrews Air Force Base, MD; Lee
Airport, MD; Baltimore Washington
International Airport, MD; Martin State
Airport, MD; College Park Airport, MD;
Maryland State Police Heliport, MD;
Tipton Airport, MD; Frederick
Municipal Airport, MD; Potomac
Airport, MD; Montgomery County
Airpark, MD; Freeway Airport, MD; Bay
Bridge Airport, MD; Cowley Shock
Trauma Center Heliport, MD; Carroll
County Airport, MD; Clearview Airpark,
MBD; Davison Army Air Field, VA; Birch
Hollow, VA; Washington Dulles
International Airport, VA; Leesburg
Municipal/Godfrey Field, VA; Manassas
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Municipal/Harry P. Davis Airport, VA;
Mobil Business Resources Corporation
Heliport, VA; Upperville Airport, VA.
This action would result in the recision
of nineteen Class E-5 designations
under a separate docket. The affected
airspace would subsequently be
incorporated into the Washington, DC,
description. The airspace will be
defined to accommodate the approaches
and contain IFR operations to and from
those airports. This change would have
no impact on aircraft operations since
the type of airspace designation is not
changing. Furthermore, the IFR
approach procedures for the individual
airports within the area would not be
affected. Class E airspace designations
for airspace areas extending upward
from 700 ft or more above the surface
are published in Paragraph 6005 of FAA
Order 7400.9L, dated September 2,
2003, and effective September 16, 2003,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document
would be published subsequently in the
Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that would only affect air
traffic procedures and air navigation, it
is certified that this proposed rule
would not have significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854; 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9L, dated
September 2, 2003, and effective
September 16, 2003, is proposed to be
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AEA DCE5 Washington, DC (Revised)

That airspace extending upward from 700
feet above the surface within an area
bounded by a line beginning at lat. 38°55'19"
N., long. 76°12'28" W., to lat. 38°27'18" N.,
long. 77°03'51" W., to lat. 38°36'30" N., long.
77°15'17" W., to lat. 38°35'12" N., long.
77°37'06" W., to lat. 38°57'17" N., long.
78°02'29" W., to lat. 39°30'00" N., long.
78°09'00" W., to lat. 39°44'36" N., long.
77°36'08" W., to lat. 39°43'28" N., long.
77°00'00" W., to lat. 39°36'08" N., long.
76°28'38" W., to lat. 39°19'38" N., long.
76°04'04" W., to the point of beginning
excluding the airspace that coincides with
the Aberdeen, MD, Hagerstown, MD,
Winchester, VA, Midland, VA Class E
airspace areas and P-56A, P-56B, P-73, P—
40, R-4009, R-4001A, R4001B, R-6608A, R—
6608B and R-6608C when they are in effect.

* * * * *

Issued in Jamaica, New York, on February
17, 2004.

John G. McCartney,

Assistant Manager, Air Traffic Division,
Eastern Region.

[FR Doc. 04—4181 Filed 2—24—04; 8:45 am)]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2004-16985; Airspace
Docket No. 04-ACE-3]

Proposed Establishment of Class E2
Airspace; and Modification of Class E5
Airspace; Muscatine, 1A

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to create
a Class E surface area at Muscatine, IA.
It also proposes to modify the Class E5
airspace at Muscatine, IA.

DATES: Comments for inclusion in the
Rules Docket must be received on or
before March 30, 2004.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC

20590-0001. You must identify the
docket number FAA-2002-16985/
Airspace Docket No. 04—ACE-3, at the
beginning of your comments. You may
also submit comments on the internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2525.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2004-16985/Airspace
Docket No. 04—ACE-3.” The postcard
will be date/time stamped and returned
to the commenter.

Availability of NPRM’s

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published remaking documents can also
be accessed through the FAA’s web page
at http://www.faa.gov or the
Superintendent of Document’s web page
at http://www.access.gpo.gov/nara.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591, or by calling
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(202) 267—8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking (202) 267-9677, to
request a copy of Advisory Circular No.
11-2A, Notice of Proposed Rulemaking
Distribution System, which describes
the application procedure.

The Proposal

This notice proposes to amend Part 71
of the Federal Aviation Regulations (14
CFR part 71) to establish Class E
airspace designated as a surface area for
an airport at Muscatine, IA. An
Instrument Landing System (ILS) or
Localizer (LOC)/Distance Measuring
Equipment (DME) Standard Instrument
Approach Procedure (SIAP) has been
developed to serve the Muscatine
Municipal Airport. Controlled airspace
extending upward from the surface is
needed to contain aircraft executing the
instrument approach procedure.
Weather observations would be
provided by an Automatic Weather
Observing/Reporting System (AWOS)
and communications would be direct
with Quad City Approach Control for
those times when the airspace area is in
effect.

This notice also proposes to revise the
Class E airspace area extending upward
from 700 feet above the surface at
Muscatine, IA by expanding the
airspace area from a 6.5-mile radius to
a 6.6-mile radius of Muscatine
Municipal Airport, correcting
discrepancies in the identification of
Port City Very High Frequency Omni-
directional Range (VOR)/Distance
Measuring Equipment (DME) radials
used to describe the airspace area
extensions, defining the extensions as
they relate to Port City VOR/DME and
bringing the legal description of the
Muscatine, IA Class E airspace area into
compliance with FAA Orders 7400.2E,
Procedures for Handling Airspace
Matters, and 8260.19C, Flight
Procedures and Airspace. Terminal
Airspace Data Requirements developed
along with the ILS or LOC/DME SIAP
necessitate an increase in 700 feet
Above Ground Level (AGL) controlled
airspace required for diverse departures.
The criteria for 700 feet AGL airspace
required for diverse departures specified
in FAA Order 7400.2E are based on a
standard climb gradient of 200 feet per
mile plus the distance from the airport
reference point to the end of the
outermost runway. Any fractional part
of a mile is converted to the next higher
tenth of a mile. A review of controlled
airspace at Muscatine, IA also revealed
non-compliance with FAA Order

8260.19C. The Class E airspace area
extensions should be defined in relation
to Port City VOR/DME. The areas would
be depicted on appropriate aeronautical
charts.

Class E airspace areas designated as
surface areas are published in Paragraph
6002 of FAA Order 7400.9L, dated
September 2, 2003, and effective
September 16, 2003, which is
incorporated by reference in 14 CFR
71.1 Class E airspace areas extending
upward from 700 feet or more above the
surface of the earth are published in
Paragraph 6005 of the same Order. The
Class E airspace designations listed in
this document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9L, Airspace
Designations and Reporting Points,
dated September 2, 2003, and effective

September 16, 2003, is amended as
follows:

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

ACEIA E2 Muscatine, IA

Muscatine Municipal Airport, IA

(lat. 41° 22'04" N., long. 91° 08'54" W.)

Within a 3.9-mile radius of Muscatine
Municipal Airport. This Class E airspace area
is effective during specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE IA E5 Muscatine, IA

Muscatine Municipal Airport, IA

(lat. 41° 22'04" N., long. 91° 08'54" W.)
Port City VOR/DME

(lat. 41° 21'59" N., long. 91° 08'57" W.)

That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of Muscatine Municipal Airport and
within 2.6 miles each side of the 063° radial
of the Port City VOR/DME extending from
the 6.6-mile radius of the airport to 7 miles
northeast of the VOR/DME and within 2.6
miles each side of the 233° radial of the VOR/
DME extending from the 6.6-mile radius of
the airport to 7 miles southwest of the VOR/
DME.

* * * * *

Issued in Kansas City, MO, on February 9,
2004.

Paul J. Sheridan,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 04—4184 Filed 2—24—-04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2004-16987; Airspace
Docket No. 04-ACE-5]

Proposed Establishment of Class E
Airspace; Paola, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
establish a Class E airspace area at
Paola, KS. The FAA has developed
Standard Instrument Approach
Procedures (SIAPs) to serve the Miami
County Airport, Paola, KS. Controlled
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airspace is needed to accommodate the
SIAPs.

The intended effect of this proposal is
to provide Class E controlled airspace
for aircraft executing the SIAPs and to
segregate aircraft using instrument
approach procedures in instrument
conditions from aircraft operating in
visual conditions.

DATES: Comments for inclusion in the
Rules Docket must be received on or
before April 12, 2004.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2004-16987/
Airspace Docket No. 04—ACE-5, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2525.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comment to Docket
No. FAA-2004-16987/Airspace Docket
No. 04—ACE-5.” The postcard will date/
time stamped and returned to the
commenter.

Availability of NPRM’s

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s web
page at http://www.faa.gov or the
Superintendent of Document’s web page
at http://www.access.gpo.gov/nara.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591, or by calling
(202) 267-8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking (202) 267-9677, to
request a copy of Advisory Circular No.
11-2A, Notice of Proposed Rulemaking
Distribution System, which describes
the application procedure.

The Proposal

This notice proposes to amend Title
14 Code of Federal Regulations, part 71
(14 CFR part 71) by establishing a Class
E airspace area at Paola, KS. The FAA
has developed an Area Navigation
(RNAV) Global Positioning System
(GPS) Runway (RWY) 03, ORIGINAL
SIAP and an RNAV (GPS) RWY 21,
ORIGINAL SIAP to serve Miami County
Airport, Paola, KS. Controlled airspace
extending upward from 700 feet Above
Ground Level (AGL) is needed to
accommodate the SIAPs. The area
would be depicted on appropriate
aeronautical charts.

Class E airspace areas extending
upward from 700 feet or more above the
surface of the earth are published in
Paragraph 6005 of FAA Order 7400.9L,
dated September 2, 2003, and effective
September 16, 2003, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will

only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9L, Airspace
Designations and Reporting Points,
dated September 2, 2003, and effective
September 16, 2003, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE KS E5 Paola, KS
Paola, Miami County Airport, KS
(lat. 38°32' 25" N., long. 94°55'13" W.)
That airspace extending upward from 700
feet above the surface within a 6.4-radius of

Miami County Airport.
* * * * *

Issued in Kansas City, MO, on February 10,
2004.

Paul J. Sheridan,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 04—4187 Filed 2—24—-04; 8:45 am]
BILLING CODE 4910-13-M
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2004-17042; Airspace
Docket No. 04-AAL-03]

Proposed Revision of Class E
Airspace; Platinum, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to revise
Class E airspace at Platinum, AK. A new
Standard Instrument Approach
Procedure (SIAP) is being published for
the Platinum Airport. The current SIAP
will be canceled coincident with the
effective date of the new SIAP. An
airspace review has determined that the
existing Class E airspace at Platinum is
insufficient to contain aircraft executing
the new SIAP. Adoption of this proposal
would result in additional Class E
airspace upward from 700 feet (ft.)
above the surface at Platinum, AK.

DATES: Comments must be received on
or before April 12, 2004.
ADDRESSES: Send comments on the
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA—-2004-17042/
Airspace Docket No. 04—AAL-03, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division, Federal Aviation
Administration, Manager, Operations
Branch, AAL-530, Federal Aviation
Administration, 222 West 7th Avenue,
Box 14, Anchorage, AK 99513-7587.
FOR FURTHER INFORMATION CONTACT:
Jesse Patterson, AAL-538G, Federal
Aviation Administration, 222 West 7th
Avenue, Box 14, Anchorage, AK 99513—
7587; telephone number (907) 271—
5898; fax: (907) 271-2850; email:
Jesse.ctr.Patterson@faa.gov. Internet
address: http://www.alaska.faa.gov/at.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2004—-17042/Airspace
Docket No. 04—AAL—-03.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this notice may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of Notice of Proposed
Rulemaking’s (NPRM’s)

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s web
page at http://www.faa.gov or the
Superintendent of Document’s web page
at http://www.access.gpo.gov/nara.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591 or by calling
(202) 267—8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRMs should contact the FAA’s Office
of Rulemaking, (202) 267-9677, to
request a copy of Advisory Circular No.
11-2A, Notice of Proposed Rulemaking

Distribution System, which describes
the application procedure.

The Proposal

The FAA is considering an
amendment to the Code of Federal
Regulations (14 CFR Part 71) by revising
Class E airspace at Platinum, AK. The
intended effect of this proposal is to
extend Class E airspace upward from
700 ft. above the surface, to contain
Instrument Flight Rules (IFR) operations
at Platinum, AK.

The FAA Instrument Flight
Procedures Production and
Maintenance Branch has developed a
new SIAP for the Platinum Airport. The
new approach is Area Navigation
(Global Positioning System) (RNAV
GPS) RWY 13, original. Additional Class
E controlled airspace extending upward
from 700 ft. above the surface within the
Platinum, Alaska area would be created
by this action. The proposed airspace is
sufficient to contain aircraft executing
the new instrument procedure for the
Platinum Airport.

The area would be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
700/1200 foot transition areas are
published in paragraph 6005 in FAA
Order 7400.9L, Airspace Designations
and Reporting Points, dated September
2, 2003, and effective September 16,
2003, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designations listed in this
document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore —(1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a ““‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).
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The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71— DESIGNATION OF CLASS
A, CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9L, Airspace
Designations and Reporting Points,
dated September 2, 2003, and effective
September 16, 2003, is to be amended

as follows:
* * * * *

Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AK E5 Platinum, AK [Revised]
Platinum Airport, AK
(Lat. 59°00'41" N., long. 161°49'11" W.)
That airspace extending upward from 700
feet above the surface within a 6.3-mile

radius of the Platinum Airport.
* * * * *

Issued in Anchorage, AK, on February 11,
2004.

Judith G. Heckl,

Manager, Air Traffic Division, Alaskan
Region.

[FR Doc. 04—4174 Filed 2—24-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2004-17019; Airspace
Docket No. 04-AAL-02]

Proposed Establishment of Class E
Airspace; Wales, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to
establish new Class E airspace at Wales,
AK. Two new Standard Instrument
Approach Procedures (SIAP) and a new
Textual Departure Procedure are being
published for the Wales Airport. There

is no existing Class E airspace to contain
aircraft executing the new instrument
approaches at Wales, AK. Adoption of
this proposal would result in the
establishment of Class E airspace
upward from 700 feet (ft.) and 1,200 ft.
above the surface at Wales, AK.
DATES: Comments must be received on
or before April 12, 2004.
ADDRESSES: Send comments on the
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2004-17019/
Airspace Docket No. 04—AAL-02, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division, Federal Aviation
Administration, Manager, Operations
Branch, AAL-530, Federal Aviation
Administration, 222 West 7th Avenue,
Box 14, Anchorage, AK 99513-7587.
FOR FURTHER INFORMATION CONTACT:
Jesse Patterson, AAL-538G, Federal
Aviation Administration, 222 West 7th
Avenue, Box 14, Anchorage, AK 99513—
7587; telephone number (907) 271—
5898; fax: (907) 271-2850; e-mail:
Jesse.ctr.Patterson@faa.gov. Internet
address: http://www.alaska.faa.gov/at.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped

postcard on which the following
statement is made: ‘“‘Comments to
Docket No. FAA-2004-17019/Airspace
Docket No. 04—AAL—-02.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this notice may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of Notice of Proposed
Rulemaking’s (NPRM’s)

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s web
page at http://www.faa.gov or the
Superintendent of Document’s web page
at http://www.access.gpo.gov/nara.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591 or by calling
(202) 267—-8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRMs should contact the FAA’s Office
of Rulemaking, (202) 267-9677, to
request a copy of Advisory Circular No.
11-2A, Notice of Proposed Rulemaking
Distribution System, which describes
the application procedure.

The Proposal

The FAA is considering an
amendment to the Code of Federal
Regulations (14 CFR Part 71) by
establishing new Class E airspace at
Wales, AK. The intended effect of this
proposal is to establish Class E airspace
upward from 700 ft. and 1,200 ft. above
the surface, to contain Instrument Flight
Rules (IFR) operations at Wales, AK.

The FAA Instrument Flight
Procedures Production and
Maintenance Branch has developed two
new SIAPs and a Textual Departure
Procedure for the Wales Airport. The
new approaches are Area Navigation
(Global Positioning System) (RNAV
GPS) RWY 18, original and RNAV GPS
RWY 36, original. New Class E
controlled airspace extending upward
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from 700 ft. and 1,200 ft. above the
surface within the Wales, Alaska area
would be created by this action. The
proposed airspace is sufficient to
contain aircraft executing the new
instrument procedures for the Wales
Airport.

The area would be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
700/1200 foot transition areas are
published in paragraph 6005 in FAA
Order 7400.9L, Airspace Designations
and Reporting Points, dated September
2, 2003, and effective September 16,
2003, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designations listed in this
document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore —(1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a ““‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9L, Airspace
Designations and Reporting Points,
dated September 2, 2003, and effective
September 16, 2003, is to be amended

as follows:
* * * * *

Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AK E5 Wales, AK [New]

Wales Airport, AK

(lat. 65° 37'26" N., long. 168° 05'57" W.)

That airspace extending upward from 700
feet above the surface within a 6.35-mile
radius of the Wales Airport and that airspace
extending upward from 1,200 feet above the
surface within an area bounded by 65°24'00"
N 168°30'00" W to 65°53'00" N 168°30'00" W
to 66°'00'00" N 167°50'00" W to 65°24'00" N
167°50'00" W to point of beginning excluding
that airspace within Tin City Class E airspace
area.
* * * * *

Issued in Anchorage, AK, on February 11,
2004.

Judith G. Heckl,

Manager, Air Traffic Division, Alaskan
Region.

[FR Doc. 04—4173 Filed 2-24-04; 8:45 am)]
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Creditworthiness Standards for
Interstate Natural Gas Pipelines
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AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Energy
Regulatory Commission is proposing to
amend its regulations to require
interstate natural gas pipelines to follow
standardized procedures for
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determining the creditworthiness of
their shippers. The proposed regulations
are intended to promote consistent
practices among interstate pipelines and
provide shippers with an objective and
transparent creditworthiness evaluation.
In addition, the Commission is
proposing to incorporate by reference
standards promulgated by the
Wholesale Gas Quadrant of the North
American Energy Standards Board
(NAESB) dealing with creditworthiness
requirements for pipeline service.

DATES: Comments on the proposed rule
are due March 26, 2004.

ADDRESSES: Comments may be filed
electronically via the eFiling link on the
Commission’s Web site at http://
www.ferc.gov. Commenters unable to
file comments electronically must send
an original and 14 copies of their
comments to: Federal Energy Regulatory
Commission, Office of the Secretary,
888 First Street, NE., Washington, DC,
20426. Refer to the Comment
Procedures section of the preamble for
additional information on how to file
comments.
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1. The Federal Energy Regulatory
Commission (Commission) proposes to
amend §§ 284.8 and 284.12 (18 CFR
284.8 and 284.12 (2003)) of its open
access regulations governing capacity
release and standards for business
practices and electronic
communications with interstate natural
gas pipelines. The Commission is
proposing to incorporate by reference 10
creditworthiness standards promulgated
by the North American Energy
Standards Board (NAESB) and adopt
additional regulations related to the
creditworthiness of shippers on
interstate natural gas pipelines. These
regulations are intended to benefit
customers of the pipelines by
establishing standardized processes for
determining creditworthiness across all
interstate pipelines.

I. Background

2. Since Order Nos. 4361 and 6362, the
Commission has established terms and

1Regulation of Natural Gas Pipelines After Partial
Wellhead Decontrol, Order No. 436, FERC Stats.
and Regs., Regulations Preambles (1982-1985)
30,665, at 31,505 (1985).

2Pipeline Service Obligations and Revisions to
Regulations Governing Self-Implementing
Transportation; and Regulation of Natural Gas
Pipelines After Partial Wellhead Decontrol, Order
No. 636, 57 FR 13267 (April 16, 1992), FERC Stats.
and Regs., Regulations Preambles (January 1991—
June 1996) 30,939 at 30,446—48 (April 8, 1992);
order on reh’g, Order No. 636—A, 57 FR 36128
(August 12, 1992), FERC Stats. and Regs.,
Regulations Preambles (January 1991-June 1996) q
30,950 (August 3, 1992); order on reh’g, Order No.
636-B, 57 FR 57911 (December 8, 1992), 61 FERC
q 61,272 (1992); reh’g denied, 62 FERC { 61,007

conditions relating to the credit
requirements for obtaining open access
service on interstate pipelines in
individual proceedings. Recently, a
number of interstate natural gas
pipelines have made filings before the
Commission to revise the
creditworthiness provisions in their
tariffs. These pipelines claimed that,
due to increased credit rating
downgrades to many energy companies,
industry attention has focused on issues
relating to a pipeline’s risk profile and
its credit exposure. As a result, the
pipelines have argued that tariff
revisions are needed to strengthen
creditworthiness provisions and
minimize the potential exposure to the
pipeline and its other shippers in the
event that a shipper defaults on its
obligations.

3. In September 2002, the
Commission issued orders that began to
examine and investigate issues relating
to a pipeline’s ability to determine the
creditworthiness of its shippers.3
Several parties in these proceedings
requested that the Commission develop
uniform guidelines for pipeline
creditworthiness provisions. The parties
claimed that the issuance of
creditworthiness guidelines would

(1993); aff'd in part and remanded in part, United
Distribution Companies v. FERC, 88 F.3d 1105 (D.C.
Cir. 1996); order on remand, Order No. 636-C, 78
FERC q 61,186 (1997).

3 See Tennessee Gas Pipeline Co., 100 FERC |
61,268 (2002), Northern Natural Gas Co., 100 FERC
q 61,278 (2002), and Natural Gas Pipeline Co. of
America, 101 FERC { 61,269 (2002).

require the pipelines to make good-faith
determinations using transparent and
commercially reasonable methods to
assess the credit risks borne by the
pipeline. The parties further argued that
generic guidelines would reduce the
potential burden faced by customers
who otherwise would need to comply
with inconsistent and overly
burdensome credit requirements.

4. The Commission agreed that it
could be valuable to develop a generic
standard for creditworthiness
determinations since shippers would be
able to provide the same documents to
every pipeline to obtain capacity. The
Commission therefore encouraged the
parties to initiate the standards
development process at the Wholesale
Gas Quadrant (WGQ) of the North
American Energy Standards Board
(NAESB) to see whether a consensus
standard could be developed for
creditworthiness determinations. In
addition, the Commission requested that
NAESB file a report with the
Commission by June 2003 indicating
whether standards had been adopted, or
if consensus could not be reached, an
account of its deliberations, the
standards considered, the voting
records, and the reasons for the inability
to reach consensus, so the Commission
could determine if further action is
necessary.

5. On November 6, 2002, the WGQ
Business Practices Subcommittee (BPS)
initiated the standards development
process and eventually prepared a
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recommendation of 24 proposed
standards to the Wholesale Gas
Quadrant’s Executive Committee of
NAESB (WGQ EC).4 The WGQ EC,
however, was unable to reach consensus
on the “package” of 24 creditworthiness
standards and adopted only ten of the
BPS’s proposed standards.
Subsequently, on June 16, 2003, as
supplemented on June 25, 2003, NAESB
filed a progress report with the
Commission in Docket No. RM96-1-000
containing the approved standards, the
voting record, and comments from WGQ
EC members describing the reasons for
their opposition to some of the proposed
standards, or their abstention. A number
of parties also filed comments with the
Commission after NAESB filed its
report.> Many of these comments
focused on issues relating to
creditworthiness requirements for
capacity release.

II. Discussion

6. The Commission is proposing to
incorporate by reference the
creditworthiness standards adopted by
NAESB. In addition, the Commission is
proposing to amend its regulations to
include its own creditworthiness
standards as well as creditworthiness
requirements for capacity release. These
standards are intended to promote
greater efficiency on the national
pipeline grid by creating uniform rules
under which shippers acquire and
maintain service on interstate pipelines.

7. In implementing Order Nos. 436
and 636, the Commission sought to
establish policies regarding credit
standards for obtaining open access
service. However, as became clear after
reviewing pipeline tariffs in the recent
creditworthiness cases, the
Commission’s policies have at times
conflicted with each other, or have not
been applied consistently, resulting in
pipeline tariff provisions on
creditworthiness that are neither
consistent nor uniform.

8. The goal of the Commission in
Order Nos. 436 and 636 was to create a
seamless and integrated pipeline grid
that promotes competition by enabling
shippers to move gas from the most
competitive supply areas, across

4 A complete list of the 24 proposed standards
voted on by the WGQ EC, along with the voting
record, can be found at: http://www.naesb.org/pdf/
wgq_ec060503a1.pdf.

5Parties filing comments in Docket No. RM96—-1—
000 include the American Gas Ass’n; Consolidated
Edison Co. of New York, Inc. and Orange and
Rockland Utilities, Inc.; Encana Marketing (USA)
Inc.; KeySpan Delivery Companies; Interstate
Natural Gas Ass’n of America; Midland
Cogeneration Venture, LP; National Fuel Gas
Distribution Corp.; Reliant Energy Services, Inc.;
and Stand Energy Corp.

multiple pipelines, to the burner tip.
Varying and overly burdensome credit
and collateral requirements on pipelines
can defeat this goal. If shippers face a
myriad of different requirements for
obtaining or retaining service on
individual pipelines, they may be
unable to easily and efficiently transport
gas across the pipeline grid. In the past,
lack of uniform tariff creditworthiness
provisions may not have been as critical
since the number of pipeline customers
facing credit issues was small. However,
in the current environment in which
credit is an issue for a number of
pipeline customers, standards are
important to ensuring non-
discriminatory and open access service.
The Commission believes that
customers, and pipelines, should be
able to rely upon common, and
reasonable practices and procedures for
obtaining such open access service.

9. The 10 adopted WGQ standards
provide procedural rules by which
pipelines should deal with their
customers with respect to credit issues,
such as providing shippers with reasons
for requesting credit information,
procedures for communications
between pipelines and customers, and
the timeline for providing responses to
requests for credit reevaluation. But the
WGQ EC was unable to reach agreement
on a number of important substantive
policy questions relating to
creditworthiness.

10. While the WGQ consensus
standards process has been invaluable
in creating business practice and
communication standards that have
benefited the natural gas industry, the
Commission recognizes that a standards
organization composed of
representatives from every facet of the
gas industry may be unable to reach
consensus on policy issues that have
disparate effects on each of the industry
segments. In the past when the WGQ
has been unable to reach consensus on
issues concerning Commission policy,
the Commission has endeavored to
resolve the policy disputes when
standardization is necessary to create a
more efficient interstate grid.®

11. The Commission is therefore
proposing regulations governing a range
of creditworthiness issues to create a
uniform and standardized policy. These
include standards for the information
shippers can be required to provide
pipelines to establish creditworthiness,

6 Standards for Business Practices of Interstate
Natural Gas Pipelines, Order No. 587-G, 68 FR
20072 (Apr. 23, 1998), FERC Stats. & Regs.,
Regulations Preambles (July 1996—December 2000)
q 31,062 at 20,668-72 (Apr. 16, 1998) (resolving
disputes over the bumping of interruptible service
by firm service).

and a requirement that pipelines’
creditworthiness determinations be
made on the basis of objective and
transparent criteria, collateral
requirements for service on existing
facilities as well as service obtained
through pipeline construction, timelines
for suspension and termination of
service, and standards governing credit
requirements for capacity release
transactions. These proposals seek to
balance the interests of the pipelines in
obtaining reasonable assurances of
creditworthiness against the need to
ensure that open access services are
reasonably available to all shippers.
Like other Commission standards, the
standards proposed here establish the
minimum requirements that pipelines
need to meet; pipelines can still choose
to propose tariff provisions that are
more lenient than the requirements
contained in the standards.

A. Adoption of WGQ Standards

12. The Commission proposes to
incorporate by reference the ten
consensus standards 7 that were passed
by the WGQ.8 Among the consensus
standards, a pipeline would be required
to state the reason it is requesting credit
evaluation information from existing
shippers. Additionally, shippers would
be required to acknowledge the receipt
of a pipeline’s request for information
for creditworthiness evaluation, and the
pipeline would be required to
acknowledge to the shipper when it
received that requested information.®

13. The WGQ approved the standards
under its consensus procedures.10 As
the Commission found in Order No.
587, adoption of consensus standards is
appropriate because the consensus
process helps ensure the reasonableness
of the standards by requiring that the
standards draw support from a broad

7 Standards 0.3.zB, 0.3.zC, 0.3.zD, 0.3.zE, 0.3.zF,
0.3.zK, 0.3.zL, 0.3.zQ, 5.3.zD, and 5.3.zF. Request
No.: 2003 Annual Plan Item 6 (July 28, 2003).

8 Pursuant to the regulations regarding
incorporation by reference, copies of the
creditworthiness standards are available from
NAESB. The standards can be found in the Final
Actions portion of the WGQ Web site, http://
www.naesb.org/wgq/final.asp. They can also be
viewed, but not copied, in the Commission’s Public
Reference Room. 5 U.S.C. 552(a)(1); 1 CFR part 51
(2001).

9The Commission is also proposing technical
corrections to its regulations, including revising the
regulations to reflect NAESB’s name change and its
recent change of address, and to correct an incorrect
cross reference.

10NAESB’s voting process first requires a super-
majority vote of 17 out of 25 members of the WGQ’s
Executive Committee with support from at least two
members from each of the five industry segments—
pipelines, local distribution companies, gas
producers, end-users, and services (including
marketers and computer service providers). For
final approval, 67% of the WGQ’s general
membership must ratify the standards.
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spectrum of all segments of the
industry. Moreover, since the industry
itself has to conduct business under
these standards, the Commaission’s
regulations should reflect those
standards that have the widest possible
support. In § 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTT&AA), Congress
affirmatively requires Federal agencies
to use technical standards developed by
voluntary consensus standards
organizations, like NAESB’s WGQ, as
means to carry out policy objectives or
activities.®

B. Criteria for Determining
Creditworthiness

14. In the recent orders on credit
requirements, the Commission has
found that pipelines must establish
clear criteria governing the financial
data and information shippers must
provide to establish their
creditworthiness as well as use objective
criteria for determining
creditworthiness.12 Standardizing the
types of information shippers have to
provide to the pipeline to establish their
credit should increase a shipper’s ability
to obtain and retain service on multiple
pipelines by ensuring that the shipper
would not have to assemble different
packages of documentation for each
pipeline. Such standards also could
benefit pipelines because shippers will
be able to more quickly respond to
credit inquiries by the pipelines.

15. The WGQ EC considered, but did
not pass, a proposed standard (0.3z.A)
which would have established a
uniform set of documents that shippers
would have to provide to pipelines,
distinguishing between the various
customer groups that use pipeline
services. This standard was supported
by a majority of voting members on the
Executive Committee, but failed
principally because it did not obtain the
required two votes from each of the five
sectors.13 The list of information under
this standard is as follows:

a. Audited Financial Statements;

b. Annual Report;

c. List of Affiliates, Parent Companies,
and Subsidiaries;

11Pub L. 104-113, sec. 12(d), 110 Stat. 775 (1996),
15 U.S.C. 272 note (1997).

12 See Tennessee Gas Pipeline Co., 102 FERC |
61,075 at P 41, order on rehearing, 103 FERC |
61,275 at P 40-41 (2003), PG&E Gas Transmission,
Northwest Corp., 103 FERC { 61,137 at P 67 (2003).

13 The vote on this proposed standard was 15 Yes,
3 No, and 3 Abstentions. To pass, a standard must
secure a super-majority of 17 votes, with at least
two votes from each segment. Three members of the
Producers segment were not present at the meeting.
While the “Yes” votes were two votes short of the
required 17, the Committee did not poll the missing
members, because the proposal failed to secure the
requisite two votes from the Distribution segment.

d. Publicly Available Information
from Credit Reports of Credit and Bond
Rating Agencies;

e. Private Credit Ratings, if obtained
by the shipper;

f. Bank References;

g. Trade References;

h. Statement of Legal Composition;

i. Statement of Length of Time
Business has been in Operation;

j- Most recent filed statements with
the Securities and Exchange
Commission (or an equivalent authority)
or such other publicly available
information;

k. For public entities, the most recent
publicly available interim financial
statements, with an attestation by its
Chief Financial Officer, Controller, or
equivalent (CFO) that such statements
constitute a true, correct, and fair
representation of financial condition
prepared in accordance with Generally
Accepted Accounting Principles
(GAAP) or equivalent;

1. For non-public entities, including
those that are State-regulated utilities:

i. The most recent available interim
financial statements, with an attestation
by its CFO that such statements
constitute a true, correct, and fair
representation of financial condition
prepared in accordance with GAAP or
equivalent;

ii. An existing sworn filing, including
the most recent available interim
financial statements and annual
financial reports filed with the
respective regulatory authority, showing
the shipper’s current financial
condition;

m. For State-regulated utility local
distribution companies, documentation
from their respective State regulatory
commission (or an equivalent authority)
of an authorized gas supply cost
recovery mechanism which fully
recovers both gas commodity and
transportation capacity costs and is
afforded regulatory asset accounting
treatment in accordance with GAAP or
equivalent;

n. Such other information as may be
mutually agreed to by the parties;

o. Such other information as the
pipeline may receive approval to
include in its tariff or general terms and
conditions.

16. After reviewing this proposed
standard, the Commission considers
that, with the exception of item “0”, this
is a uniform list of reasonable
information, which should provide
pipelines with sufficient data to make
creditworthiness evaluations. However,
item “o” would permit pipelines to
require non-uniform information and
defeat the goal of standardization. In
order to ensure that the same

information can be used to establish
credit across the pipeline grid, the
Commission is proposing to require that
this list, without item “0”’, constitute
the complete list of information that
pipelines can require shippers to
provide.14

17. Process Gas Consumers Group and
the American Forest & Paper
Association filed comments included
with NAESB’s report stating that while
they support a standard list of
creditworthiness information, their
support is conditioned on the premise
that shippers will not be required to
unnecessarily provide all the
information included on the list. The
Commission recognizes that not all
items on the list are applicable to all
shippers and is proposing that the
pipelines can require shippers to
provide information from the list only
where applicable to that shipper.

18. With respect to the criteria to be
used to evaluate a shipper’s status, the
Commission is proposing to require that
each pipeline’s tariff disclose the
objective criteria to be used in
evaluating a shipper’s creditworthiness.
Requiring the disclosure of the criteria
in the tariff is necessary to ensure that
shippers will know the basic standards
that a pipeline will apply in
determining its creditworthiness status.
The Commission is also proposing to
require a pipeline to provide the shipper
within five days of a determination that
a shipper is not creditworthy, upon
request, a written explanation of such
determination.?s

19. Encana Marketing (USA) Inc.
submits that rigid creditworthiness
criteria and “hard triggers” should not
be included in pipeline tariffs because
the inclusion of such provisions may
prevent the pipeline from considering
all factors that may be relevant when
evaluating a shipper’s creditworthiness.
The Commission is not proposing a
defined set of criteria for evaluating
creditworthiness. There may not be a
defined set of criteria for evaluating
each shipper, and the pipelines need to
take into account the individual
circumstances of a shipper in making

14 Several members of the Distribution segment
(the segment failing to receive two positive votes),
objected to the proposed standard because item “0”
would have permitted pipelines to include different
requirements in their tariffs. See comments by
KeySpan Energy and other members of the
Distribution segment. The Gommission’s proposal
addresses this concern by removing item “o”” from
the list of information pipelines may require.

15 See Tennessee Gas Pipeline Co., 102 FERC
61,075 at P 46, order on rehearing 105 FERC
61,120 at P 28 (2003) (explanation need be
provided only upon a shipper’s request); Gulf South
Pipeline Co., LP, 103 FERC 61,129 at P 21 (2003);
Northern Natural Gas Co., 103 FERC {61,276 at P
43 (2003).
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their determinations. The proposed
requirement to set forth objective
criteria in the pipeline’s tariff along
with the requirement to inform the
shipper in writing of any adverse
determination should permit the
shipper to protest any such decision to
the Commission. The Commission,
however, seeks comment on whether it
should adopt a defined set of criteria for
determining creditworthiness. Those
supporting the development of such
criteria should include in their
comments proposals as to the criteria
that they believe should be used.

C. Collateral Requirements for Non-
Creditworthy Shippers

20. Since Order Nos. 436 and 636, the
Commission’s general policy has been to
permit pipelines to require shippers that
fail to meet the pipeline’s
creditworthiness requirements for
pipeline service to put up collateral
equal to three months’ worth of
reservation charges.® The Commission
also recognized that in cases of new
construction, particularly project-
financed pipelines,!” pipelines and
their lenders could require larger
collateral requirements from initial
shippers before committing funds to the
construction project.'® However, in
approving these larger collateral
requirements the Commission would
often permit the pipeline to include
these collateral requirements in the
pipeline’s tariff so that even after the

16 See Florida Gas Transmission Co., 66 FERC
61,140 at 61,261 n.5&6, order vacating prior order,
66 FERC {61,376 at 62,257 (1994); Southern
Natural Gas Co., 62 FERC 61,136 at 61,954 (1993);
Valero Interstate Transmission Co., 62 FERC
161,197 at 62,397 (1993); Texas Eastern
Transmission Corp., 41 FERC {61,373 at 62,017
(1987); Williams Natural Gas Co., 43 FERC {61,227
at 61,596 (1988); Pacific Gas Transmission Co., 40
FERC {61,193 at 61,622 (1987); Tennessee Gas
Pipeline Co., 40 FERC {61,194 at 61,636 (1987);
Natural Gas Pipeline Co. of America, 41 FERC
161,164 at 61,409, n.4 (1987); Northern Natural Gas
Co., 37 FERC {61,272 at 61,822 (1986).

17 Project-financed pipelines are projects in which
the lender secures its loans to the pipeline by the
service agreements negotiated with the contract
shippers. See Kern River Gas Transmission Co., 50
FERC {61,069 at 61,145 (1990).

18 Calpine Energy Services, L.P. v. Southern
Natural Gas Co., 103 FERC {61,273, reh’g denied,
105 FERC {61,033 (2003) (30 months’ worth of
reservation charges found to be reasonable for an
expansion project); North Baja Pipeline, LLC, 102
FERC {61,239 at P 15 (2003) (approving 12 months’
worth of reservation charges as collateral for initial
shippers on new pipeline); Maritimes & Northeast
Pipeline, L.L.C., 87 FERC {61,061 at 61,263 (1999)
(12 months prepayment); Alliance Pipeline L.P., 84
FERC {61,239 at 62,214 (1998); Kern River Gas
Transmission Co., 64 FERC {61,049 at 61,428
(1993) (stringent creditworthiness requirements
required by lenders); Mojave Pipeline Co., 58 FERC
161,097 at 61,352 (1992) (creditworthiness
provisions required by lender); Northern Border
Pipeline Co., 51 FERC {61,261 at 61,769 (1990) (12
months’ worth of collateral for new project).

lending or other agreement had expired,
the larger collateral requirements would
continue for shippers taking service on
the pipeline. Indeed, in one case, the
Commission approved a tariff provision
which provided for “security acceptable
to [the pipeline’s] lenders.””19 This tariff
provision then continued even after the
pipeline had refinanced the original
lending agreement (requiring such
collateral), and the succeeding lending
agreements contained no such
provision. As a result of these and
possibly other determinations (such as
acceptance of uncontested tariff filings),
there appears significant variance in
pipeline tariff provisions establishing
collateral for non-creditworthy
shippers.20

21. The Commission is proposing here
to standardize the collateral
requirements applicable to shippers
who fail to meet the creditworthiness
standards of the pipeline’s tariff.2* This
proposal is intended to ensure that
shippers using multiple pipelines will
not be exposed to disparate collateral
requirements depending on which
pipelines they choose to use.

1. Collateral for Service on Existing
Facilities

22. For shippers seeking service on
existing pipeline facilities, the
Commission proposes to continue its
traditional policy of requiring no more
than the equivalent of three months’
worth of reservation charges. The three
months of reservation charges
reasonably balances the risks to the
pipeline from potential contract default
against the need under open access
service to ensure that existing pipeline
services are reasonably available to all
shippers. The three months corresponds
to the length of time it takes a pipeline
to terminate a shipper in default and be
in a position to remarket the capacity.22

19 F Prime, Inc. v. PG&E Gas Transmission, 102
FERC {61,062 at P 26, order on rehearing and
compliance, 102 FERC {61,289 (2003).

20 See Northwest Pipeline Corp., FERC Gas Tariff,
Third Revised Volume No. 1, Fourth Revised Sheet
No. 212 (proof of ability to pay, satisfactory to
Transporter, including advance deposits); Questar
Pipeline Co., First Revised Volume No. 1, Second
Revised Sheet No. 70 (payment for six months’
service); Centerpoint Energy Gas Transmission Co.,
Sixth Volume No 1, Original Sheet No. 475 (six
months’ contract demand).

21 The Commission is not proposing any changes
in alternative methods of satisfying
creditworthiness standards, such as parental or
third-party guarantees of payment.

22 The three months for termination are as
follows. The first month’s collateral reflects the
practice of billing shippers after the close of the
prior month. See 18 CFR 284.12 (a)(1)(iiii),
Standard 3.3.14 (billing by the 9th business day
after the end of the production month). The second
month accounts for the time period given the
shipper to pay, and an opportunity to cure a

Three months’ worth of collateral
therefore protects the pipeline against
revenue loss while it completes the
termination process and puts the
pipeline in a position to remarket the
capacity. The Commission views the
risk of remarketing capacity as a
business risk of the pipeline which is
reflected in its rate of return on equity.23

23. The Commission requests
comment on whether, as a variant of
this approach, pipelines should be
permitted to require a non-creditworthy
shipper to provide an advance payment
for one month of service.24 The pipeline
could then require the shipper to post
collateral to cover the additional two
months necessary to terminate the
shipper’s contract. Such an approach
would recognize that non-creditworthy
customers in other industries are
frequently required to provide advance
payment for services.

24. The Commission also requests
comment on whether it should permit
pipelines to take a shipper’s
creditworthiness and the extent of its
collateral into account when the
pipeline is allocating available firm
capacity among various bidders. The
Commission has allowed pipelines to
allocate available capacity based on the
highest valued bid for the capacity,
without distinction as to customer
class.25 A bid by a creditworthy
customer, or one that is willing to put
up a larger amount of collateral, would
ordinarily appear to be of more value
than a bid by a non-creditworthy
customer, or one willing to put up only
the required three months’ worth of
collateral. For instance, a 10-year bid by
a creditworthy customer could well be
considered more valuable than a 25-year
bid by a non-creditworthy customer.
The Commission, therefore, requests

default. The third month reflects the requirement
that the pipeline provide 30 days notice prior to
termination. See Northern Natural Gas Co., 102
FERC {61,076 at P 49, n.10; 18 CFR 154.602 (2003).

23 See Ozark Gas Transmission Co., 68 FERC
161,032 at 61,107—108 (1994) (business and
financial risk determine where the pipeline should
be placed within the zone of reasonableness);
Williston Basin Interstate Pipeline Co., 67 FERC
961,137 at 61,360 (1994) (‘“Bad debts are a risk of
doing business that is compensated through the
pipeline’s rate of return”).

24 See Trailblazer Pipeline Co., 103 FERC 61,225
at P 42 (2003).

25 See Tennessee Gas Pipeline Co., 76 FERC |
61,101 at 61,518 (1996) (accepting NPV formula for
allocating capacity, aff’d, Process Gas Consumers
Group v. FERC, 292 F.3d 831 (D.C. Cir. 2002)
(affirming no length of contract cap for NPV bids);
Texas Eastern Transmission Corp., 79 FERC
161,258 (1997), aff'd on rehearing, 80 FERC
161,270 (1997) (use of net present value to allocate
capacity), aff’d, Municipal Defense Group v. FERC,
170 F.3d 197 (D.C. Cir. 1999) (finding use of NPV
allocation method not unduly discriminatory when
applied to small customers seeking to expand
service).
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comment on whether it should permit
the pipelines to implement a non-
discriminatory method of considering
credit status as part of a bidding
mechanism. Under such an approach,
there would be two standards for
collateral: (1) The traditional three-
month collateral requirement for
interruptible service and for an existing
shipper to retain service after a change
in credit status; and (2) a potentially
larger collateral requirement that can be
applied when there are bids for new
service.26

25. The comments on this issue
should address whether such a proposal
is consistent with open access service
and practical methods by which
pipelines could apply non-
discriminatory criteria in seeking to
value a shipper’s credit position,
including whether pipelines should be
permitted to require bidders to increase
their collateral offerings when
competing for available capacity with
creditworthy shippers and what outside
limits (e.g., six months or one year of
reservation charges) should be placed
on collateral requirements before
considering bids equal in value.

2. Collateral for Construction Projects

26. For construction projects, the
Commission proposes to continue its
policy of permitting larger collateral
requirements. Section 7 of the Natural
Gas Act does not obligate pipelines to
build new facilities for shippers.2” If
pipelines are prevented from requiring
collateral from initial subscribers
sufficient to protect their investments in
new capacity requested by shippers, the
result may be that pipelines would
decide not to construct needed facilities,
or that the cost of capital for the
pipeline itself would increase, raising
rates to other shippers. Pipelines, as
well as their lenders, therefore have a
legitimate interest in ensuring a
reasonable amount of collateral from the
initial shippers supporting the project to
ensure, prior to the investment of
significant resources in the project, that
they can protect that investment in the
event of a potential shipper default.28
Construction projects can be of two

26 Different standards for retention and
acquisition of capacity may well be justified given
the statutory protections against abandonment of
service, and the lack of already established,
entrenched interests when shippers are in
competition for available service. See Process Gas
Consumers Group v. FERC, 292 F.3d 831, 838 (D.C.
Cir. 2002), (affirming; Tennessee Gas Pipeline Co.,
94 FERC {61,097 at 61,400 (2001)).

27 Panhandle Eastern Pipe Line Co. v. FERC, 204
F.2d 675 (3rd Cir. 1953); Panhandle Eastern Pipe
Line Co., 91 FERC {61,037 at 61,141—42 (2000).

28 See PG&E Gas Transmission, Northwest Corp.,
103 FERC {61,137 at P 33 (2003).

types, mainline construction, and lateral
line construction, and different
collateral requirements are proposed for
each type.

a. Mainline Construction

27. The Commission has found that
pipelines and their shippers should
negotiate appropriate risk sharing
agreements with respect to collateral
requirements for mainline construction
projects in their precedent agreements,
so that any disputes over the collateral
requirements can be resolved in the
pipeline’s certificate proceeding, rather
than after the pipeline has committed
the funds and the project is built.2° For
mainline construction, the Commission
is proposing that the pipeline’s
collateral requirement must reasonably
reflect the reasonable risk of the project,
particularly the risk to the pipeline of
remarketing the capacity should the
initial shipper default.3° However,
under no circumstance, should the
collateral exceed the shipper’s
proportionate share of the project’s cost.

28. The collateral requirements would
apply only to the initial shippers on the
project, because it is their contracts that
support the construction. The collateral
requirements would continue to apply
to these initial shippers even after the
project goes into service, since the
collateral is designed to ensure payment
of their reservation charges. The
specifics of the pipeline’s and shipper’s
risk sharing agreement are more
appropriately negotiated and agreed to
in the context of precedent agreements
that may be reviewed in a certificate
proceeding. The Commission is
therefore proposing to require that all
collateral agreements for construction be
determined before the project is started.
Requiring advance agreement as to the
collateral for construction projects
ensures that if there are disputes over
the extent of collateral, they can be
brought to the Commission’s attention
before the pipeline invests the funds to
initiate construction.?? In the absence of
any specified collateral requirement, the
pipeline’s standard creditworthiness
provisions would apply once the
facilities go into service.

29. The pipeline would also be
required to reduce the amount of
collateral it holds as the shipper’s

29 See Calpine Energy Services, L.P. v. Southern
Natural Gas Co., 103 FERC {61,273 at P 30—34 and
n.21 (2003).

30 See Calpine Energy Services, L.P. v. Southern
Natural Gas Co., 103 FERC {61,273 at P 31 (2003)
(approving 30 month collateral requirement based
on the risks faced by the pipeline).

31 See Calpine Energy Services, L.P. v. Southern
Natural Gas Co., 105 FERC {61,033 at P 24
(changes in collateral requirements need to be
known prior to the start of the construction project).

contract term is reduced.32 Once the
contractual obligation is retired, the
standard creditworthiness provisions of
the pipeline’s tariff would apply. In
addition, in the event of a default by an
initial shipper, the pipeline will be
required to reduce the collateral it
retains by mitigating damages.33

30. Further, since the collateral
requirements for mainline construction
relate to the collateral from the initial
subscribers to a project, the Commission
will no longer permit pipelines to place
these requirements in the pipeline’s
tariff to be applied generally to shippers
seeking service.34 Once the facilities go
into service, any subsequent shippers
seeking service using these facilities
will have the standard three-month
collateral requirement applied to their
request for service. For example, if an
initial shipper on a project defaults, the
pipeline faces its usual risk of
remarketing that capacity. The
subsequent shippers seeking to buy the
now-available capacity should,
therefore, be treated no differently than
shippers seeking to purchase available,
non-expansion capacity.

b. Lateral Line Construction

31. For lateral line construction,35 the
Commission proposes, consistent with
its current policy, to allow pipelines to
require collateral up to the full cost of
the project.36 Unlike mainline
expansions, lateral lines are built to
connect one or perhaps a few shippers,
and the facilities will not be of
significant use to other potential
shippers. The likelihood of the pipeline
remarketing that capacity in the event of
a default by the shipper, therefore, is far
less than for mainline construction.
Because lateral line construction
policies are part of a pipeline’s tariff,
collateral requirements for such projects

32 See Natural Gas Pipeline Co. of America, 102
FERC {61,355 at P 80-85; PG&E Northwest Corp.,
103 FERC 161,137 at P 33, n.18, order on rehearing,
105 FERC {61,382 at P 64 (2003).

33 One method of mitigation would be for the
pipeline to determine its damages by taking the
difference between the highest net present value bid
for the capacity and the net present value of the
remaining terms of the shipper’s contract. The
pipeline could then retain as much of the collateral
as necessary to cover the damages. Pipelines could
also develop alternative measures for determining
mitigation.

34 See North Baja Pipeline, LLG, 102 FERC
161,239 at P 15 (2003).

35 A lateral line includes facilities as defined in
18 CFR 154.109(b) and 18 CFR 157.202 (2003).

36 See Natural Gas Pipeline Co. of America, 102
FERC {61,355 at P 80-85 (2003) (allowing pipeline
to request security in an amount up to the cost of
the new facilities from its customers prior to
commencing construction of new interconnecting
facilities). See also Panhandle Eastern Pipe Line
Co., 91 FERC {61,037 at 61,141 (2000).
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should be included in the pipeline’s
tariff.

3. Collateral for Loaned Gas

32. In three recent orders, the
Commission permitted pipelines to
impose collateral requirements with
respect to gas that shippers borrow from
the pipeline, either through
imbalances 37 or the use of lending
services such as park and loan
services,38 to protect itself from the risk
that the loaned gas might not be
returned. Including the value of loaned
gas in the collateral protects pipelines
and their customers against the risk of
a shipper withdrawing gas from the
system without replacing or paying for
it, and the Commission has found that
a pipeline’s desire to cover the value of
its gas is reasonable. The Commission
requests comment on whether it should
adopt standards governing collateral for
loaned gas with respect to imbalances as
well as with respect to services
permitting the borrowing of gas, such as
park and loan services.

a. Imbalances

33. In Gulf South the Commission
allowed the pipeline to use a non-
creditworthy shipper’s highest monthly
imbalance over the most recent 12-
month period on which to base the
amount of collateral it could require for
gas that is loaned to the shipper through
imbalances. For new shippers, the
valuation would be based on ten percent
of a shipper’s estimated monthly usage
multiplied by the estimated imbalance
rate. Gulf South explained that it
proposed 10 percent of a projected
month’s volume as an imbalance
surrogate for new shippers because its
customers can incur up to a 10 percent
imbalance without incurring imbalance
penalties.39

34. The Commission requests
comment on whether to adopt as a
general standard the one-month
collateral requirement for imbalances by
non-creditworthy shippers, or whether,
due to variations in imbalance
provisions, such determinations should
be made on a case-by-case basis.
Comments should address the method
of calculating the imbalance (e.g., the
highest monthly imbalance over the last
12 months), and how collateral should
be determined for new shippers without

37 See Gulf South Pipeline Co., LP, 103 FERC
161,129 at P 45—46 (2003) (GH]fSOUth].

38 See North Baja Pipeline, LLG, 102 FERC
61,239 at P 11, order on reh’g, 105 FERC 61,374
at P 36-37 (2003) (North Baja); and PG&E Gas
Transmission, Northwest Corp., 103 FERC 61,137
at P 42—-44, order on reh’g, 105 FERC {61,382 at
P 65-70 (2003) (GTN).

39 Gulf South at P 44.

an imbalance history. For instance,
should imbalances for new shippers be
based on estimates of usage and
tolerance levels, as in Gulf South, or an
amount that may vary as the shipper
accumulates imbalances? For example, a
shipper could be required to provide no
collateral for the first month, and then
be required to provide collateral based
on its first month’s imbalance in the
second month. After that, the amount of
collateral could be updated as a track
record is developed. Comments also
should address the gas or index price
that would be used to determine the
collateral and how frequently collateral
should change as a result of changes in
the gas or index price.

b. Lending Services

35. With regard to park and loan
(PAL) service, the Commission’s
decisions in North Baja and GTN
permitted these pipelines to require
collateral for any gas it loans to shippers
under its PAL service. In these cases,
the Commission allowed the pipelines
to require collateral up to the shipper’s
maximum contract quantity multiplied
by a reported per unit price. The
Commission noted, however, that these
PAL services may be different from PAL
services offered by other pipelines in
that they specify a total contract
quantity rather than a maximum daily
quantity.40

36. The Commission requests
comments on how to establish collateral
requirements for PAL and other lending
services. In particular, comments should
address whether non-creditworthy
shippers should be permitted to provide
a certain amount of collateral and be
able to borrow gas only up to the
amount of the collateral. This is similar
to a provision that was adopted in P/M,
whereby PJM would be permitted to
limit a market participant’s ability to
submit a bid that exceeds that
participant’s credit exposure.4?
Similarly, the Commission accepted a
proposal from PG&E allowing its
interruptible transportation shippers to
place a cash deposit with the pipeline
and then have service up to the
exhaustion of the defined balance
account. Under this provision, unless
the account is replenished by the
shipper, service terminates when the
balance becomes zero.42 In this regard,
comments should address, as discussed
above, the gas index price that would be

40 North Baja, 105 FERC {61,374 at P 37.

41PJM Interconnection, L.L.C., 104 FERC {61,309
(2003) (P/M) (permitting PJM to require sufficient
collateral to cover the level of financial risk that
may be incurred when a market participant places
a virtual bid in PJM’s day-ahead energy market.)

42 See GTN, 105 FERC {61,382 at P 14.

used to determine the collateral and
how frequently collateral should change
as a result of changes in the gas or index
price, as well as the issue of when
collateral should be returned to a non-
creditworthy shipper that no longer
borrows gas.

37. The Commission also requests
comment on whether there may be other
lending services for which collateral
could be appropriate and whether, given
the distinctions among PAL services,
collateral determinations would be
better addressed in individual cases
where the Commission can consider the
nature of the service being provided.

4, Interest on Collateral

38. The Commission proposes to
require pipelines to offer shippers the
opportunity to earn interest on collateral
payments. Pipelines could satisfy this
requirement either by holding the
collateral itself or allowing the shipper
to establish an interest-bearing escrow
account where the principal can be
accessed by the pipeline, but from
which interest is paid to the shipper.43
If the pipeline holds the collateral, it
would pay interest based on the
Commission’s interest rate.44

D. Timeline for Suspension and
Termination of Service

39. Since the advent of open-access
service with pre-granted abandonment,
the Commission has permitted pipelines
to suspend and terminate service when
shippers default on contractual
obligations. Although pipeline tariffs are
not always clear on this point,
suspension of service refers to the
stoppage of transportation service, while
termination of service reflects the
pipeline’s ability to cancel the
contractual obligation with the
shipper.#° In some cases, for instance,
the Commission has required pipelines
to provide 30 days notice prior to
suspension of service.46

40. In the recent orders on
creditworthiness, the Commission has
sought to revise its policies and the
timeline applicable to termination and
suspension of service to take into
account both the needs of the pipelines
to be able to avoid future losses from

43 See Northern Natural Gas Co., 102 FERC
161,076 at P 38-39, order on compliance and
rehearing, 103 FERC 61,276 at P 46—47 (2003).

4418 CFR 154.501(d). See Tennessee Gas Pipeline
Co., 103 FERC 61,275 at P 21 (2003).

45 See Northern Natural Gas Co., 103 FERC
61,276 at P 51-56 (2003); Kinder Morgan
Interstate Gas Transmission LLC, 102 FERC
161,230 at P 8 (2003); Columbia Gulf Transmission
Corp., 79 FERC {61,087 at 61,408 (1997).

46 See Columbia Gas Transmission Corp., 64
FERC {61,060 at 61,556 (1993); Panhandle Eastern
Pipe Line Co., 61 FERC 61,076 (1992).
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defaulting or non-creditworthy shippers
as well as the needs of the shippers to
be able to have a reasonable time period
in which to obtain the needed
collateral.#” The Commission, for
instance, accepted tariff provisions that
would permit pipelines to suspend or
terminate service for failure to post
required collateral.48

41. Under the proposed regulation, a
pipeline may suspend the provision of
service upon a shipper’s default on its
obligations or upon a finding that a
shipper is no longer creditworthy. When
a shipper is no longer creditworthy, the
pipeline may not terminate or suspend
the shipper’s service without providing
the shipper with an opportunity to
satisfy the collateral requirements. In
this circumstance, the shipper must be
given at least five business days within
which to provide advance payment for
one month’s service, and must satisfy
the collateral requirements within 30
days. Upon default, where the shipper
is permitted under the pipeline’s tariff
to continue service if it posts the
required collateral,#® the same timetable
must be applied (a minimum of five
business days to provide one month’s
advance payment, and 30 days to satisfy
the creditworthiness requirements). If
the shipper fails to satisfy these
requirements, service may be suspended
immediately.

42. Under the proposed regulation,
after a shipper either defaults or fails to
provide the required collateral,
pipelines would need to provide the
shipper and the Commission with 30
days notice prior to terminating the
shipper’s contract.>® This approach
provides an appropriate balance
between the shipper’s ability to obtain
required collateral and the pipeline’s
need for protection against the

47 Tennessee Gas Pipeline Co., 102 FERC {61,075
at P 18 (2003), Northern Natural Gas Co., 102 FERC
61,076 at P 43-50 (2003), Natural Gas Pipeline Co.
of America, 102 FERC {61,355 at P 52 (2003), Gulf
South Pipeline Co., LP, 103 FERC {61,129 at P 49—
52 (2003).

48 Northern Natural Gas Co., 102 FERC {61,076
at P 43 (2003) (permitting pipeline to add provision
for suspension or termination for failure to provide
collateral); Tennessee Gas Pipeline Co., 102 FERC
61,075 at P 16—19 (2003) (permitting provision for
suspension or termination for failure to provide
collateral).

49 See, e.g., Natural Gas Pipeline Co. of America,
102 FERC {61,355 at P 36—40 (2003) (Providing that
pipeline may determine to suspend service to a
defaulting shipper upon providing 15 days of
notice. If defaulting shipper commits a subsequent
default within six months after the initial default,
pipeline may suspend service upon a shorter notice
period.)

50 See 18 CFR 154.602 (2003) (requiring 30 days
of advance notice to the customer and the
Commission prior to contract termination).

possibility of default by a non-
creditworthy shipper.

43. Consistent with its recent orders,
the Commission’s policy will not allow
a pipeline to bill a firm shipper for
transportation charges while service is
suspended.5! As the Commission
explained in these cases, the non-
breaching party to a contract must elect
whether to continue the contract or
suspend the contract, but it cannot
suspend its performance while requiring
performance by the other party. The
pipelines retain full control of the
shipper’s obligation to pay. The pipeline
can elect to suspend service or continue
to provide service and sue the shipper
for consequential, unmitigated damages
caused by its contractual breach. When
pipelines terminate service, they no
longer can bill monthly reservation
charges, and there appears no reason to
treat suspension of service differently.

44. The Commission is proposing here
to permit pipelines the added remedy of
suspension of service on shorter notice
than termination of service. But the
provision of such added protection does
not warrant providing the pipeline with
the right to charge for service during
suspension when it would not have that
right if service is terminated. For
instance, a shipper’s contractual breach
may consist only of failing to post
required collateral due to a change in its
creditworthiness evaluation. In this
situation, the pipeline may deem the
loss of creditworthiness sufficient to
suspend service on short notice in order
to protect against the incurrence of
additional obligations. But the pipeline
should not be given added incentive to
suspend service by being protected
against financial loss in the meantime.
It must decide which remedy to elect:
suspension of service or continuation of
the contract and the shipper’s obligation

to pay.
E. Capacity Release

45. Since Order No. 636, the
Commission has held that in capacity
release situations, both the releasing and
replacement shippers must satisfy a
pipeline’s creditworthiness
requirements.52 The Commission

51 Tennessee Gas Pipeline Co., 105 FERC {61,120
at P 10-14 (2003).

52 See Pipeline Service Obligations and Revisions
to Regulations Governing Self-Implementing
Transportation; and Regulation of Natural Gas
Pipelines After Partial Wellhead Decontrol, Order
No. 636—A, FERC Statutes and Regulations,
Regulations Preambles, January 1991-June 1996
30,950 at 30,588 (1992). Under the capacity release
regulations, 18 CFR 284.8(f) (2003), the releasing
shipper remains obligated under its contract to the
pipeline, and must, therefore, satisfy the
creditworthiness and other obligations associated
with that contract, regardless of how many

further found that releasing shippers
could not establish creditworthiness
provisions for released capacity
different from those in the pipeline’s
tariff.53 As the Commission explained,
the same criteria should be applied to
released capacity and pipeline capacity
in order to ensure that all capacity,
including released capacity, is available
on an open access, non-discriminatory
basis to all shippers.>¢ However, these
requirements were not included in the
capacity release regulations.

46. In the recent creditworthiness
cases, and in the WGQ discussion,
additional issues regarding
creditworthiness conditions with
respect to capacity release have been
raised. These issues have included: (1)
The effect on replacement shippers of a
termination of a releasing shipper’s
contract; 5° (2) the provision of notice to
releasing shippers of a change in the
creditworthiness status of the
replacement shipper; 56 (3) the timing of
a non-creditworthy replacement
shipper’s obligation to provide collateral
in order to bid on pipeline capacity; 57
(4) the timing of notice provided to
releasing shippers of changes to a
replacement shipper’s credit status; and
(5) creditworthiness standards for
replacement shippers under permanent
capacity releases. In order to assure
uniformity across pipelines, the
Commission proposes to amend its
capacity release regulations in each of
the first three areas. The Commission,
however, will not propose a regulation

subordinate releases take place. For example, even
if a replacement shipper is creditworthy, it may
default and the releasing shipper would be
responsible for payment. Moreover, given the
ability of releasing shippers to recall and segment
releases, both the releasing and replacement
shippers need to be creditworthy to ensure their
respective obligations.

53 See El Paso Natural Gas Co., 61 FERC { 61,333
at 62,299 (1992); Panhandle Eastern Pipe Line Co.,
61 FERC { 61,357 at 62,417 (1992); Texas Eastern
Transmission Corp., 62 FERC { 61,015 at 61,098
(1993); and CNG Transmission Corp., 64 FERC
61,303 at 63,225 (1993).

54 See Tennessee Gas Pipeline Co., 102 FERC |
61,075 at P 62 (2003) (a releasing shipper cannot
impose creditworthiness conditions on a
replacement shipper that are different from the
creditworthiness conditions imposed by the
pipeline.)

55 Tenaska Marketing Ventures v. Northern
Border Pipeline Co., 99 FERC ] 61,182 (2002). See
Texas Eastern Transmission, L.P., 101 FERC q
61,071 at P 6 (2002); Trailblazer Pipeline Co., 101
FERC 61,405 at P 32 (2002); Northern Border
Pipeline Co., 100 FERC q 61,125 (2002); Natural Gas
Pipeline Co. of America, 100 FERC { 61,269 at P
7-19 (2002); Canyon Creek Compression Co., 100
FERC { 61,283 (2002); Kinder Morgan Interstate Gas
Transmission LLC, 100 FERC { 61,366 (2002).

56 Tennessee Gas Pipeline Co., 102 FERC ] 61,075
at P 78 (2003).

57 Dominion Cove Point LNG, LP, 104 FERC q
61,184 at P 7-8, order on compliance, 105 FERC |
61,225 (2003).
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to specify the timing of notice to
releasing shippers of changes in a
replacement shipper’s credit status
since an adequate consensus standard
was passed by the WGQ. Additionally,
the Commission is not proposing to
amend its regulations regarding
creditworthiness standards applicable to
permanent capacity releases.

1. Creditworthiness Requirements for
Replacement Shippers

47. The Commission is proposing to
include a regulation establishing its
existing policy that a pipeline must
apply the same creditworthiness
requirements to a replacement shipper
as it would if that shipper were
applying for comparable capacity with
the pipeline outside of the capacity
release process. This regulation would
ensure that a releasing shipper could
not impose creditworthiness standards
on a replacement shipper that are
different from the creditworthiness
standards imposed by the pipeline.
Since the replacement shipper has
obligations to the pipeline (usage
charges, penalties, imbalance cashouts,
etc.) that are not covered by the
releasing shipper’s underlying contract,
the pipeline does have a legitimate
interest in assuring sufficient
creditworthiness (or collateral) to cover
the replacement shipper’s obligations.
In addition, the application of
creditworthiness requirements to
replacement shippers protects releasing
shippers, since it provides them with
some assurance of payment for the
release in the event the replacement
shipper defaults.58

2. Rights of Replacement Shipper on
Termination of Releasing Shipper’s
Contract

48. The Commission proposes to
permit a pipeline to terminate a release
of capacity to the replacement shipper
if the releasing shipper’s service
agreement is terminated, provided that
the pipeline provides the replacement
shipper with an opportunity to continue
receiving service if it agrees to pay, for
the remaining term of the replacement
shipper’s contract, the lesser of: (1) The
releasing shipper’s contract rate; (2) the
maximum tariff rate applicable to the
releasing shipper’s capacity; or (3) some
other rate that is acceptable to the
pipeline.

49. This provision establishes a
reasonable balance between the pipeline
and replacement shippers in the event

58]n the event of a default by a replacement
shipper, pipelines would be required to credit to a
releasing shipper any collateral from the
replacement shipper that is not used to defray the
replacement shipper’s obligation to the pipeline.

a releasing shipper’s contract is
terminated. Although the replacement
shipper has a contract with the pipeline,
the releasing shipper, not the pipeline,
has established the rate for the release.
Under a release transaction, the contract
of the releasing shipper serves to
guarantee that the pipeline receives the
original contract price for the capacity.
Once the releasing shipper’s contract
has been terminated, the pipeline may
no longer wish to continue service to
the replacement shipper at a lower rate,
and should have the opportunity to
remarket the capacity to obtain a higher
rate.?® On the other hand, the
replacement shipper also has an
investment in the use of the capacity,
and should, therefore, have first call on
retaining the capacity if it is willing to
provide the pipeline with the same
revenue as the releasing shipper. Under
this proposal, therefore, the replacement
shipper is given the opportunity to
retain the capacity by paying the
releasing shipper’s contract rate or the
maximum rate for the remaining term of
the contract.

50. With respect to segmented
releases, the Commission proposes to
apply the same general policy. A
replacement shipper would have the
right to continue service if it agreed to
take the full contract path of the
releasing shipper at the rate paid by the
releasing shipper. As the Commission
found in National Fuel:

[W]e do not agree with DETM that the
replacement shipper holding a
geographically-segmented portion of the
defaulted releasing shipper’s capacity should
be able to retain that geographic segment of
capacity. The pipeline did not negotiate the
release of the segment and should not be held
to that segmented release agreement once the
releasing shipper’s contract terminates. The
replacement shipper in that instance should
be required to pay for the full capacity path
of the defaulted shipper at the lower of the
rate the defaulted shipper paid or the
maximum rate applicable to the defaulted
shipper’s full capacity path.6°

In the case of multiple replacement
shippers with geographically segmented
releases, a pipeline would have to
propose a reasonable method of
allocating capacity among them if they

59 The pipeline is not required to terminate the
replacement shipper’s contract. It could decide to
continue to provide service under that contract at
the rate prescribed in the release. In that event, the
replacement shipper would not have the right to
terminate its contractual obligation since it is
receiving the full service for which it contracted.
See Tenaska Marketing Ventures v. Northern Border
Pipeline Co., 99 FERC { 61,182 (2002) (replacement
shipper could not cancel release contract upon
bankruptcy of releasing shipper).

60 National Fuel Gas Supply Corp., 101 FERC {
61,063 at P12 (2002).

each matched the releasing shipper’s
rate for the full rate.6?

3. Time for Proffering Collateral for
Biddable Releases

51. The Commission proposes to
require pipelines to establish
procedures that allow releasing shippers
to require potential replacement
shippers to post any necessary collateral
prior to the awarding of capacity. In
Order No. 637, the Commission required
pipelines to provide for scheduling
equality between released capacity and
pipeline capacity. 62 As part of
establishing such equality, the
Commission encouraged pipelines to
establish procedures by which
replacement shippers could obtain pre-
approval of creditworthiness.63 The
Commission found that the releasing
shipper should have the option whether
to: (1) require bidders for its released
capacity to pre-qualify under the
pipeline’s creditworthiness standards,
or (2) waive the prequalification
requirement and post a bond or assume
liability for the usage charge in the
event of the replacement shipper’s
default.64

52. But the Commission did not
address how a non-creditworthy
replacement shipper could pre-qualify
to bid on releases in the event it would
have to post collateral in order to satisfy
the pipeline’s creditworthiness
standards. Although shippers easily can
pre-qualify by meeting the pipeline’s
creditworthiness requirements,
providing collateral on an ongoing basis
is more difficult. For example, the
amount of capacity posted for bid on
each pipeline will change over time,

61]n the event of such multiple bids by
replacement shippers, regardless of the allocation
method used by the pipeline, the shippers should
be able to replicate their geographically segmented
capacity by releasing segments of capacity to each
other.

62 Regulation of Short-Term Natural Gas
Transportation Services and Regulation of Interstate
Natural Gas Transportation Services, FERC Stats. &
Regs., Regulations Preambles (July 1996-December
2000) 931,091 at 31,297 (Feb. 9, 2000); order on
rehearing, Order No. 637—A, FERC Stats. & Regs.,
Regulations Preambles (July 1996—-December 2000)
q 31,099 (May 19, 2000); order on rehearing, Order
No. 637-B, 92 FERC q 61,062 (July 26, 2000); aff'd
in part and remanded in part, Interstate Natural
Gas Ass’n of America v. FERC, 285 F.3d 18, (D.C.
Cir. Apr. 5, 2002); order on remand, 101 FERC
61,127 (2002).

631n order to be “pre-qualified”” the pipeline
would have determined that the shipper bidding on
the release offer is either: (1) Creditworthy as
defined in the pipeline’s tariff; or (2) sufficiently
collateralized (i.e., the shipper has posted a level of
collateral, at the time it submits its bid, that would
cover the amount of capacity on which it is bidding,
up to a maximum of three months’ worth of
reservation charges.)

64 See Dominion Cove Point LNG, LP, 104 FERC
61,184 at P 7-8 (2003).
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and the replacement shipper, therefore,
would not be able to determine how
much collateral to maintain on an
ongoing basis on any pipeline.
Moreover, if the replacement shipper
seeks to obtain capacity on multiple
pipelines, maintaining collateral on
each pipeline on an ongoing basis to
cover any potential bids could be
financially impractical.

53. By the same token, the
Commission did not address when non-
creditworthy shippers should be
required to post collateral and how
capacity would be allocated in a bidding
situation when the replacement shipper
is not creditworthy. Allowing the
replacement shipper winning the bid to
post collateral after the award of
capacity could compromise the speed
and certainty of capacity release
transactions the Commission sought to
achieve in Order No. 637. Under the
capacity release standards of the WGQ,
releases of less than one year, subject to
bid, are only posted once a day, at 12
p.m. CCT 65, with the award of capacity
communicated by 2 p.m., unless there is
a match involved, in which case the
award is posted by 3 p.m.68 If the
replacement shipper were permitted to
post collateral after the final award, and
it was unable to do so quickly, the
capacity release would not take place,
because the releasing shipper would be
unable to repost the capacity until the
next day. Thus, other shippers would
lose the ability to obtain that capacity
and the releasing shipper would lose at
least one day of release revenues. In
some cases, however, the releasing
shipper might decide to waive the
prequalification requirement, for
example, if it thought that doing so
would enlarge the number of potential
bidders.67

54. Among the NAESB standards that
were passed, Standard 5.3zD provides
that a pipeline should not award a
release to a replacement shipper until
and unless that shipper meets the
pipeline’s creditworthiness
requirements. While this standard
comports with basic Commission
policy, it does not appear sufficient to
resolve the issue of non-creditworthy
bidders. The standard does not specify
when a non-creditworthy shipper must
post collateral to have its bid
considered, nor does it address what

65 CCT refers to central clock time (which takes
daylight savings into account).

66 18 CFR 284.12(a)(1)(v), Capacity Release
Related Standards 5.3.2 (Version 1.6).

671f the releasing shipper waived the
prequalification requirement, the pipeline would
not have to flow gas for the replacement shipper
until the replacement shipper satisfied the
creditworthiness requirement.

happens to the allocation of capacity in
a bidding situation where the winning
bidder is non-creditworthy, but other
bidders are creditworthy.

55. The Commission, therefore,
proposes to supplement the WGQ
standard by allowing the releasing
shipper to determine whether it wants
all bidders to be qualified prior to
having their bids considered.68 If the
releasing shipper insists on pre-
qualification, all potential non-
creditworthy replacement shippers
would be required to post collateral
prior to the award of capacity at 2 p.m.
This approach ensures that a potential
non-creditworthy replacement shipper
will not be required to maintain
collateral on an ongoing basis with
multiple pipelines.®® Although the
Commission recognizes that this
approach does not provide potential
non-creditworthy replacement shippers
with a surfeit of time to obtain
collateral, it appears as the only
workable method of ensuring that
capacity release transactions can be
consummated quickly, as required by
Order No. 637, while protecting the
releasing shipper against losing its
release revenue in the event the
replacement shipper fails to post
collateral. The Commission is also
proposing to require pipelines to return
any collateral or security posted by
potential replacement shippers prior to
the next nomination opportunity.”® This
will ensure that the replacement shipper
has the collateral or security available to
acquire released capacity through a pre-
arranged deal on the same or another
pipeline.

56. There also appear to be ways a
potential non-creditworthy replacement
shipper can avoid the need to obtain
collateral quickly. For instance, the
potential non-creditworthy replacement
shipper could obtain a standing letter of
credit from a financial institution that it
could apply to any pipeline as it bids on
releases. If its bid did not prevail, the
letter of credit would then be available
for use on subsequent bids.

57. In its comments, Reliant Energy
Services, Inc. (Reliant) states there is
much confusion among the pipelines as
to when a non-creditworthy shipper
must provide collateral in connection

68 Pipelines could insert a default provision in
their tariffs, but would have to provide the releasing
shipper an option to waive that provision. See
Dominion Cove Point LNG, LP, 105 FERC {61,225.

69 See Dominion Cove Point LNG, LP, 105 FERC
161,225 at P 18 (rejecting a pipeline’s tariff
requiring the replacement shipper to maintain
collateral on a “continuing basis.”)

70 Under the WGQ nomination timeline, the
collateral or security would have to be returned
prior to the Evening Nomination cycle at 6 p.m.
CCT.

with a bid. Some pipelines, it asserts,
want the shipper to maintain collateral
prior to making a bid, while others
require that collateral be posted at the
time of the bid, or even at the time of
the award. Instead, Reliant submits that
it would not be unreasonable to permit
a winning bidder with some amount of
time, after notification of an award, to
arrange for the necessary collateral.
Reliant contends that providing a
substantial amount of collateral at the
time of the award (or earlier) can be
problematic, especially if the shipper is
making bids over multiple pipelines.
Moreover, Reliant argues that a shipper
should not have to provide collateral
prior to being awarded the capacity
since no service had yet been rendered.

58. Reliant’s proposal, however,
would not ensure that capacity releases
can take place quickly, as required by
Order No. 637, nor does it address the
potential revenue loss to the releasing
shipper. The Commission’s proposal
appears to better meet the scheduling
requirements of Order No. 637 and
protect releasing shippers against a
potential loss of revenue, while also
providing a means by which non-
creditworthy shippers can arrange for
collateral prior to the award of capacity.

4. Notice to Releasing Shippers

59. In several of the creditworthiness
orders, the Commission required
pipelines to provide simultaneous
notice to a releasing shipper and a
replacement shipper upon determining
that a replacement shipper is not
creditworthy.”* The Commission,
however, finds no need to propose such
a regulation since the membership of
NAESB’s WGQ passed a consensus
standard (Standard 5.3.zF) that appears
to adequately address this issue.
Standard 5.3.zF, which we propose to
incorporate by reference into the
Commission’s regulations, provides that
a pipeline should provide notice to the
original releasing shipper reasonably
proximate in time to when it gives
notice to the releasing shipper’s
replacement shipper(s) of an event
pertaining to the replacement shipper(s)
creditworthiness. Such events include
when a replacement shipper is: (1) Past
due or in default of the pipeline’s tariff;
(2) having its service suspended or its
contract terminated for cause; and (3) no
longer creditworthy and has not
provided credit alternative(s) pursuant
to the pipeline’s tariff.

71 See, e.g., Tennessee Gas Pipeline Co., 102 FERC
q 61,075 at P 78 (2003), Northern Natural Gas Co.,
103 FERC { 61,276 at P 43 (2003).
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5. Creditworthiness Requirements for
Permanent Releases

60. The WGQ EC considered a
proposed standard (5.3.zE) that would
have required pipelines to relieve
releasing shippers from any liability
arising from their transportation
contracts if they permanently released
capacity to a replacement shipper that
meets the pipeline’s creditworthiness
provisions. This proposed standard
failed as a result of the Pipelines
segment’s opposition to the language.

61. Many parties filed comments in
support of or opposition to the proposed
standard. However, some of the
comments appear to confuse the basic
definition of a ““permanent release.” 72
Under the Commission’s policy, a
permanent release occurs when a
pipeline relieves a releasing shipper
from all of its obligations to the pipeline
under its service agreement upon the
assignment of such obligations to a
replacement shipper on a permanent
basis (i.e., for the remainder of the
contract term).”3

62. The Pipelines segment contends
that the proposed standard would
require pipelines to relieve shippers of
their obligations, even when the
creditworthiness of the replacement
shipper does not warrant such relief.
Similarly, the Interstate Natural Gas
Association of America (INGAA) fears
such a standard would strip the pipeline
of the ability to employ reasonable
business judgment in assessing whether
a shipper that releases its capacity
should be relieved of its contractual
liability once the capacity is assigned.
INGAA states that the capacity release
program was never intended to be an
easy loophole whereby an existing
shipper can terminate contractual
obligations by assigning its contract to a

replacement shipper that meets only the
minimum criteria set forth in the
pipeline’s tariff.

63. American Gas Association (AGA),
however, argues that the proposed
standard is consistent with the
Commission’s permanent release policy
in El Paso, and as such AGA requests
that the Commission clarify that
permanent releases must be made to
creditworthy shippers that otherwise
meet pipeline tariff requirements.
Similarly, National Fuel Distribution
and KeySpan Delivery Companies
(KeySpan) state that pipelines must be
prevented from unreasonably holding
the releasing shipper liable under an
otherwise reasonable, full-term release
of its capacity at the pipeline’s
maximum rate. KeySpan contends that
in determining whether to allow a
permanent release, pipelines must apply
the same creditworthiness criteria as
they would in a situation involving an
equivalent request for new service, as
any other result would be unduly
discriminatory and unlawful.

64. The Commission is not proposing
a standard for creditworthiness for
permanent releases. The Commission’s
policy with respect to permanent
releases is that a “pipeline may not
unreasonably refuse to relieve a
releasing shipper of liability under the
contract where there is a permanent
release of capacity.” 7¢ If there is a
dispute regarding the reasonableness of
the pipeline’s decision in allowing a
permanent release, that dispute must be
judged by the Commission on a case-by-
case basis.”5 Because disputes as to
permanent releases must be adjudged on
a case-by-case basis, a regulation
establishing a standard creditworthiness
criteria does not appear appropriate.

III. Notice of Use of Voluntary
Consensus Standards

65. Office of Management and Budget
Circular A-119 (§ 11) (February 10,
1998) provides that Federal agencies
should publish a request for comment in
a NOPR when the agency is seeking to
issue or revise a regulation proposing to
adopt a voluntary consensus standard or
a government-unique standard. In this
NOPR, the Commission is proposing to
incorporate by reference voluntary
consensus standards developed by
NAESB, in addition to proposing new
regulations in areas where standards
were not passed.

IV. Information Collection Statement

66. The following collections of
information contained in this proposed
rule have been submitted to the Office
of Management and Budget (OMB) for
review under section 3507(d) of the
Paperwork Reduction Act of 1995, 44
U.S.C. 3507(d). The Commission solicits
comments on the Commission’s need for
this information, whether the
information will have practical utility,
the accuracy of the provided burden
estimates, ways to enhance the quality,
utility, and clarity of the information to
be collected, and any suggested methods
for minimizing respondents’ burden,
including the use of automated
information techniques. The following
burden estimates include the costs to
implement the WGQ’s creditworthiness
standards and the Commission’s
proposed creditworthiness regulations.
The burden estimates are primarily
related to start-up to implement these
standards and regulations and will not
result in on-going costs.

Number of re-
. Number of re- Hours per re- | Total number
Data collection sponses per
sponses respondent sponse of hours
FERGC545 ..ottt bbb 93 1 38 3,534
FERC549C ...ttt ettt ettt ettt et e e sbe et e e sbeeenbeenreaen 93 1 924 85,932

Total Annual Hours for Collection:
(Reporting and Recordkeeping, (if
appropriate)) = 89,466

Information Collection Costs: The
Commission seeks comments on the
costs to comply with these

requirements. It has projected the
average annualized cost for all
respondents to be the following:

FERC-545

FERC-549C

Annualized Capital/Startup Costs

72 The Pipelines segment appears to argue that a
permanent release means only the ability to release
capacity for the full remaining term of the contract,
with the releasing shipper remaining liable for the
reservation charges. National Fuel Gas Distribution
Corp. (National Fuel Distribution) maintains that a

permanent release means that the releasing
shipper’s obligation under the contract is
terminated.

73 See El Paso Natural Gas Co., 61 FERC { 61,333
at 62,312 (1992) (EI Paso).

74 Id.

$182,111

$4,428,183

75 See Texas Eastern Transmission Corp. 83 FERC
{61,092 at 61,446 (1998) (permitting pipeline to
refuse to permit a permanent release when the
pipeline has a reasonable basis to conclude that it
will not be financially indifferent to the release.)
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FERC-545 FERC-549C
Annualized Costs (Operations & MaINTENANCE) ........cceiiiiiiiiiiiiei ettt ettt 0 0
Total ANNUANZEA COSES ....uiiiiiiieieeiciee e e et e e ettt e e e e e sttt e e eeeeesea b asaeeeeeessassbaaeeeeeaesssssaeaeeesanntanaeeeeeeaannes 182,111 4,428,183

67. OMB regulations 76 require OMB
to approve certain information
collection requirements imposed by
agency rule. The Commission is
submitting notification of this proposed
rule to OMB.

Title: FERC-545, Gas Pipeline Rates:
Rate Change (Non-Formal); FERC-549C,
Standards for Business Practices of
Interstate Natural Gas Pipelines.

Action: Proposed collections.

OMB Control No.: 1902—-0154, 1902—
0174.

Respondents: Business or other for
profit (interstate natural gas pipelines
(not applicable to small business)).

Frequency of Responses: One-time
implementation (business procedures,
capital/start-up).

Necessity of Information: This
proposed rule, if implemented, would
upgrade the Commission’s current
business practice and communication
standards to include the latest
creditworthiness standards approved by
the WGQ as well as promulgate
Commission regulations governing
creditworthiness. The implementation
of these standards and regulations is
necessary to increase the efficiency of
the pipeline grid.

68. The information collection
requirements of this proposed rule will
be included in pipeline tariffs or
reported directly to the industry users.
The implementation of these data
requirements will help the Commission
carry out its responsibilities under the
Natural Gas Act to monitor activities of
the natural gas industry to ensure its
competitiveness and to assure the
improved efficiency of the industry’s
operations. The Commission’s Office of
Markets, Tariffs and Rates will use the
data in rate proceedings to review rate
and tariff changes by natural gas
companies for the transportation of gas,
for general industry oversight, and to
supplement the documentation used
during the Commission’s audit process.

69. Internal Review: The Commission
has reviewed the requirements
pertaining to business practices and
electronic communication with natural
gas interstate pipelines and made a
determination that the proposed
revisions are necessary to establish a
more efficient and integrated pipeline
grid. Requiring such information
ensures both a common means of

765 CFR 1320.11.

communication and common business
practices which provide participants
engaged in transactions with interstate
pipelines with timely information and
uniform business procedures across
multiple pipelines. These requirements
conform to the Commission’s plan for
efficient information collection,
communication, and management
within the natural gas industry. The
Commission has assured itself, by
means of its internal review, that there
is specific, objective support for the
burden estimates associated with the
information requirements.

70. Interested persons may obtain
information on the reporting
requirements by contacting the
following: Federal Energy Regulatory
Commission, Attn: Michael Miller,
Office of the Executive Director, 888
First Street, NE., Washington, DC 20426.
Tel: (202) 502—8415/fax: (202) 273—
0873; e-mail: michael.miller@ferc.gov.

71. Comments concerning the
collection of information(s) and the
associated burden estimate(s), should be
sent to the contact listed above and to
the Office of Management and Budget,
Office of Information and Regulatory
Affairs, Washington, DC 20503
(Attention: Desk Officer for the Federal
Energy Regulatory Commission, phone:
(202) 395-7856, fax: (202) 395-7285).

V. Environmental Analysis

72. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.”’” The Commission has
categorically excluded certain actions
from these requirements as not having a
significant effect on the human
environment.”® The actions proposed
here fall within categorical exclusions
in the Commission’s regulations for
rules that are clarifying, corrective, or
procedural, for information gathering,
analysis, and dissemination, and for
sales, exchange, and transportation of
natural gas that requires no construction
of facilities.”® Therefore, an
environmental assessment is

77 Order No. 486, Regulations Implementing the
National Environmental Policy Act, 52 FR 47897
(Dec. 17, 1987), FERC Stats. & Regs., Regulations
Preambles, 1986—1990 {30,783 (1987).

7818 CFR 380.4 (2003).

79 See 18 CFR 380.4(a)(2)(ii), 380.4(a)(5),
380.4(a)(27) (2003).

unnecessary and has not been prepared
in this NOPR.

VI. Regulatory Flexibility Act
Certification

73. The Regulatory Flexibility Act of
1980 (RFA)80 generally requires a
description and analysis of final rules
that will have significant economic
impact on a substantial number of small
entities. The regulations proposed here
impose requirements only on interstate
pipelines, which are not small
businesses, and, these requirements are,
in fact, designed to benefit all
customers, including small businesses.
Accordingly, pursuant to § 605(b) of the
RFA, the Commission hereby certifies
that the regulations proposed herein
will not have a significant adverse
impact on a substantial number of small
entities.

VII. Comment Procedures

74. The Commission invites interested
persons to submit comments on the
matters and issues proposed in this
notice to be adopted, including any
related matters or alternative proposals
that commenters may wish to discuss.
Comments are due March 26, 2004.
Comments must refer to Docket No.
RM04-4-000, and must include the
commenter’s name, the organization
they represent, if applicable, and their
address in their comments. Comments
may be filed either in electronic or
paper format.

75. Comments may be filed
electronically via the eFiling link on the
Commission’s Web site at http://
www.ferc.gov. The Commission accepts
most standard word processing formats
and commenters may attach additional
files with supporting information in
certain other file formats. Commenters
filing electronically do not need to make
a paper filing. Commenters that are not
able to file comments electronically
must send an original and 14 copies of
their comments to: Federal Energy
Regulatory Commission, Office of the
Secretary, 888 First Street, NE.,
Washington, DC 20426.

76. All comments will be placed in
the Commission’s public files and may
be viewed, printed, or downloaded
remotely as described in the Document
Availability section below. Commenters
on this proposal are not required to

805 U.S.C. 601-612.
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serve copies of their comments on other
commenters.

VIII. Document Availability

77.In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s home page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5 p.m. eastern time) at 888 First
Street, NE., Room 2A, Washington, DC
20426.

78. From FERC’s home page on the
Internet, this information is available in
the eLibrary. The full text of this
document is available in the eLibrary
both in PDF and Microsoft Word format
for viewing, printing, and/or
downloading. To access this document
in eLibrary, type the docket number
excluding the last three digits of this
document in the docket number field.

79. User assistance is available for
eLibrary and the FERC’s Web site during
our normal business hours. For
assistance contact FERC Online Support
at FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or for TTY,
contact (202) 502—8659.

List of Subjects in 18 CFR Part 284

Continental shelf, Incorporation by
reference, Natural gas, Reporting and
recordkeeping requirements.

By direction of the Commission.

Linda Mitry,
Acting Secretary.

In consideration of the foregoing, the
Commission proposes to amend part
284, chapter I, title 18, Code of Federal
Regulations, as follows.

PART 284—CERTAIN SALES AND
TRANSPORTATION OF NATURAL GAS
UNDER THE NATURAL GAS POLICY
ACT OF 1978 AND RELATED
AUTHORITIES

1. The authority citation for part 284
continues to read as follows:

Authority: 15 U.S.C. 717-717w, 3301—
3432; 42 U.S.C. 7101-7352; 43 U.S.C. 1331—
1356.

2. Section 284.8 is amended by
revising paragraph (i) to read as follows:

§284.8 Release of firm capacity on
interstate pipelines.
* * * * *

(i) In effectuating capacity releases,
pipelines must adhere to the following
requirements applicable to
creditworthiness and default:

(1) The pipeline must apply to
replacement shippers the same

creditworthiness criteria applied to
shippers holding or obtaining capacity
from the pipeline.

(2) The pipeline is permitted to
terminate the contract of a replacement
shipper upon the termination of the
releasing shipper’s contract, provided
that the pipeline provides the
replacement shipper with the
opportunity to continue receiving
service if it agrees to pay, for the
remaining term of the replacement
shipper’s contract, the lesser of:

(i) The releasing shipper’s contract
rate;

(ii) The maximum tariff rate
applicable to the releasing shipper’s
capacity; or

(iii) Some other rate that is acceptable
to the pipeline.

(3) The pipeline must include
procedures in its tariff under which a
releasing shipper may require potential
replacement shippers to establish
creditworthiness prior to the award of
capacity in order for the replacement
shipper’s bid to be considered in
making the award. If a potential
replacement shipper’s bid is not
accepted, collateral or other security
posted by potential replacement
shippers for bidding must be returned to
the bidder prior to the next nomination
cycle.

3. Section 284.12 is amended as
follows:

a. Redesignate paragraphs (a)(1)(i)
through (a)(1)(v) as paragraphs (a)(1)(ii)
through (a)(1)(vi).

b. In paragraph (a)(1), revise the
reference to “North American Energy
Standards Board” to read “Wholesale
Gas Quadrant of the North American
Energy Standards Board;”

c. In paragraph (a)(2), revise the
reference to “1100 Louisiana, Suite
3625” to read “1301 Fannin, Suite
2350".

d. In paragraph (b), revise the
reference to “Gas Industry Standards
Board standards incorporated by
reference in paragraph (b)(1) of this
section” to read ‘““standards promulgated
by the Wholesale Gas Quadrant of the
North American Energy Standards
Board incorporated by reference in
paragraph (a)(1) of this section.”

e. Newly designated paragraph
(a)(1)(vi) is revised, and paragraphs
(a)(1)() and (b)(4) are added to read as
follows:

§284.12 Standards for pipeline business
operations and communications.

(a] * * %

(1] * % %

(i) General Standards 0.3.zB, 0.3.zC,
0.3.zD, 0.3.zE, 0.3.zF, 0.3.zK, 0.3.zL,

0.3.zQ (Request No.: 2003 Annual Plan
Item 6, July 28, 2003);
* * * * *

(vi) Capacity Release Related
Standards (Version 1.6, July 31, 2002),
with the exception of Standards 5.3.6
and 5.3.7, and including the standards
contained in Recommendations R02002
and R02002-2 (October 31, 2002) and
Standards 5.3.zD, 5.3.zF (Request No.:
2003 Annual Plan Item 6, July 28, 2003).
* * * * *

(b) L

(4) Creditworthiness standards—(i)
Criteria applied in determining
creditworthiness. (A) In determining a
shipper’s, or potential shipper’s, credit
status, pipelines can require no more
than the following information, where
such information is applicable to the
shipper, and must maintain any non-
public information included in such
information on a confidential basis:

(1) Audited financial statements;

(2) Annual report;

(3) List of affiliates, parent companies,
and subsidiaries;

(4) Publicly available information
from credit reports of credit and bond
rating agencies;

(5) Private credit ratings, if obtained
by the shipper;

(6) Bank references;

(7) Trade references;

(8) Statement of legal composition;

(9) Statement of length of time
business has been in operation;

(10) Most recent filed statements with
the Securities and Exchange
Commission (or an equivalent authority)
or such other publicly available
information;

(11) For public entities, the most
recent publicly available interim
financial statements, with an attestation
by its Chief Financial Officer,
Controller, or equivalent (CFO) that
such statements constitute a true,
correct, and fair representation of
financial condition prepared in
accordance with Generally Accepted
Accounting Principles (GAAP) or
equivalent;

(12) For non-public entities, including
those that are State-regulated utilities:

(i) The most recent available interim
financial statements, with an attestation
by its CFO that such statements
constitute a true, correct, and fair
representation of financial condition
prepared in accordance with GAAP or
equivalent;

(i) An existing sworn filing, including
the most recent available interim
financial statements and annual
financial reports filed with the
respective regulatory authority, showing
the shipper’s current financial
condition;
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(13) For State-regulated utility local
distribution companies, documentation
from their respective state regulatory
commission (or an equivalent authority)
of an authorized gas supply cost
recovery mechanism which fully
recovers both gas commodity and
transportation capacity costs and is
afforded regulatory asset accounting
treatment in accordance with GAAP or
equivalent;

(14) Such other information as may be
mutually agreed to by the parties.

(B) Each pipeline must set forth in its
tariff objective criteria for evaluating
creditworthiness.

(C) Upon a determination that a
shipper or potential shipper is non-
creditworthy, the pipeline must
provide, within five days of the request
of the shipper, a written explanation of
the basis for its determination.

(ii) Collateral requirements. Upon a
pipeline’s determination that a shipper
or potential shipper is non-
creditworthy, the shipper must be given
the option to provide the pipeline with
collateral in order to receive or retain
service.

(A) Service on existing facilities.
Collateral for service on existing
facilities may not exceed three months’
worth of charges for the service.

(B) Construction of new facilities. (1)
Collateral for construction of mainline
facilities, as defined in § 157.202 (b)(5)
of this chapter, must be reasonable in
light of the risks of the project, provided
that the amount of collateral cannot
exceed the shipper’s proportionate share
of the cost of the facilities.

(2) Collateral for construction of
lateral line facilities, as defined in
§ 154.109(b) of this chapter, must not
exceed the shipper’s proportionate share
of the cost of the facilities.

(3) Collateral for construction of
facilities must be determined prior to
the initiation of construction.

(4) The outstanding amount of
collateral for construction of facilities
must be reduced as the shipper pays off
the obligation.

(C) Interest on collateral. Pipelines
must provide shippers with an
opportunity to earn interest on
collateral. On collateral held by the
pipeline, interest will be calculated
using the interest rate required to be
used in calculating refunds, as defined
in § 154.501(d) of this chapter.

(iii) Suspension and termination of
service.

(A) Pipelines may not terminate a
shipper’s service without providing 30
days notice to the shipper and to the
Commission.

(B) Pipelines may suspend the
provision of service upon a shipper’s

default or a finding that the shipper is
no longer creditworthy. Pipelines may
not charge a shipper for service during
suspension.

(C) When a shipper loses its
creditworthiness status, the pipeline
cannot suspend or terminate service
without permitting the shipper to
continue service as provided in
paragraph (b)(4)(iii)(D) of this section.

(D) When a non-creditworthy shipper,
or defaulting shipper is permitted to
continue service by providing collateral,
the shipper may continue service by
providing an advance payment of an
amount equal to one month’s charges for
service, and satisfying the requisite
creditworthiness requirements within
30 days of the date of the notice.

[FR Doc. 04—4095 Filed 2—24—04; 8:45 am)]
BILLING CODE 6717-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 870 and 882
[Docket No. 2003N-0567]
Cardiovascular and Neurological

Devices; Reclassification of Two
Embolization Devices

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
reclassify two embolization devices to
change the names of the devices, revise
the identification of the devices, and
reclassify the two devices from class III
(premarket approval) into class II
(special controls). The vascular
embolization device (previously the
arterial embolization device) is intended
to control hemorrhaging due to
aneurysms, certain tumors, and
arteriovenous malformations. The
neurovascular embolization device
(previously the artificial embolization
device) is intended to permanently
occlude blood flow to cerebral
aneurysms and cerebral arteriovenous
malformations. These reclassifications
are being proposed under the agency’s
own initiative under the Federal Food,
Drug, and Cosmetic Act (the act), as
amended by the Medical Device
Amendments of 1976 (the 1976
amendments), the Safe Medical Devices
Act of 1990 (the SMDA), the Food and
Drug Administration Modernization Act
of 1997 (FDAMA), and the Medical
Device User Fee and Modernization Act

of 2002 (MDUFMA) based on new
information. Elsewhere in this issue of
the Federal Register, FDA is publishing
a notice of availability of the draft
guidance document that the agency
proposes to use as a special control for
these devices.

DATES: Submit written or electronic
comments on the proposed rule by May
25, 2004.

ADDRESSES: Submit written comments
to the Division of Dockets Management
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852. Submit
electronic comments to: http://
www.fda.gov/dockets/ecomments.

FOR FURTHER INFORMATION CONTACT:
Peter L. Hudson, Center for Devices and
Radiological Health (HFZ-410), Food
and Drug Administration, 9200
Corporate Blvd., Rockville, MD 20850,
301-594-3090.

SUPPLEMENTARY INFORMATION:

I. Regulatory Authorities

The act, as amended by the 1976
amendments (Public Law 94—-295), the
SMDA (Public Law 101-629), the
FDAMA (Public Law 105-115), and
MDUFMA (Public Law 107-250)
established a comprehensive system for
the regulation of medical devices
intended for human use. Section 513 of
the act (21 U.S.C. 360c) established
three categories (classes) of devices,
depending on the regulatory controls
needed to provide reasonable assurance
of their safety and effectiveness. The
three categories of devices are class I
(general controls), class II (special
controls), and class III (premarket
approval).

Under section 513 of the act, devices
that were in commercial distribution
before May 28, 1976 (the date of
enactment of the 1976 amendments),
generally referred to as preamendments
devices, are classified after FDA has: (1)
Received a recommendation from a
device classification panel (an FDA
advisory committee); (2) published the
panel’s recommendation for comment,
along with a proposed regulation
classifying the device; and (3) published
a final regulation classifying the device.
FDA has classified most
preamendments devices under these
procedures.

Devices that were not in commercial
distribution prior to May 28, 1976,
generally referred to as postamendments
devices, are classified automatically by
statute (section 513(f) of the act) into
class III without any FDA rulemaking
process. Postamendments devices
require premarket approval, unless FDA
issues an order finding the device to be
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substantially equivalent, in accordance
with section 513(i) of the act, to a
predicate device that does not require
premarket approval. The agency
determines whether new devices are
substantially equivalent to previously
offered devices by means of premarket
notification procedures in section 510(k)
of the act (21 U.S.C. 360(k)) and 21 CFR
part 807 of the regulations.

A preamendments device that has
been classified into class III may be
marketed, by means of premarket
notification procedures, without
submission of a premarket approval
application (PMA) until FDA issues a
final regulation under section 515(b) of
the act (21 U.S.C. 360¢e(b)) requiring
premarket approval.

In 1990, the SMDA added section
515(i) to the act. This section requires
FDA to issue an order to manufacturers
of preamendments class III devices for
which no final regulation requiring the
submission of PMAs has been issued to
submit to the agency a summary of, and
a citation to, any information known or
otherwise available to them respecting
such devices, including adverse safety
and effectiveness information that has
not been submitted under section 519 of
the act (21 U.S.C. 360i). Section 519 of
the act requires manufacturers,
importers, and device user facilities to
submit adverse event reports of certain
device-related events and reports of
certain corrective actions taken. Section
515(i) of the act also directs FDA to
either revise the classification of the
device into class I or class II or require
the device to remain in class III and
establish a schedule for the issuance of
a rule requiring the submission of PMAs
for those devices.

In the Federal Register of May 6, 1994
(59 FR 23731), FDA announced the
availability of a document setting forth
its strategy for implementing the
provisions of the SMDA that require
FDA to review the classification of
preamendments class III devices. Under
this plan, the agency divided
preamendments class III devices into
the following three groups: Group 1
devices are devices that FDA believes
raise significant questions of safety and/
or effectiveness, but are no longer used
or are in very limited use; group 2
devices are devices that FDA believes
have a high potential for being
reclassified into class II; and group 3
devices are devices that FDA believes
are currently in commercial distribution
and are not likely candidates for
reclassification.

In the Federal Register of August 14,
1995 (60 FR 41984 and 41986), FDA
published two orders for certain class III
devices requiring the submission of

safety and effectiveness information in
accordance with the preamendments
class III strategy for implementing
section 515(i) of the act. FDA published
two updated orders in the Federal
Register of June 13, 1997 (62 FR 32352
and 32355). The orders describe in
detail the format for submitting the type
of information required by section 515(i)
of the act so that the information
submitted would clearly support
reclassification or indicate that a device
should be retained in class III. The
orders also scheduled the required
submissions in groups, at 6—-month
intervals, beginning with August 14,
1996. The devices proposed in this
regulation for reclassification are
included in group 3.

Reclassification of classified
preamendments devices is governed by
section 513(e) of the act. This section
provides that FDA may, by rulemaking,
reclassify a device (in a proceeding that
parallels the initial classification
proceeding) based upon “new
information.” The reclassification can
be initiated by FDA or by the petition
of an interested person. The term “new
information,” as used in section 513(e)
of the act, includes information
developed as a result of a re-evaluation
of the data before the agency when the
device was originally classified, as well
as information not presented, not
available, or not developed at that time.
(See, e.g., Holland Rantos v. United
States Department of Health, Education,
and Welfare, 587 F.2d 1173, 1174 n.1
(D.C. Cir. 1978); Upjohn v. Finch, 422
F.2d 944 (6th Cir. 1970); Bell v.
Goddard, 366 F.2d 177 (7th Cir. 1966).)

Re-evaluation of the data previously
before the agency is an appropriate basis
for subsequent regulatory action where
the re-evaluation is made in light of
changes in “medical science.” (See
Upjohn v. Finch, supra, 422 F.2d at
951.) However, regardless of whether
data before the agency are past or new
data, the “new information” upon
which reclassification under section
513(3) of the act is based must consist
of “valid scientific evidence” as defined
in section 513(a)(3) of the act and 21
CFR 860.7(c)(2). FDA relies upon ‘“valid
scientific evidence” in the classification
process to determine the level of
regulation for devices. For the purpose
of reclassification, the valid scientific
evidence upon which the agency relies
must be publicly available. Publicly
available information excludes trade
secret and/or confidential commercial
information, and other information that
may be protected. (See section 520(c) of
the act (21 U.S.C. 360j(c)).)

II. Regulatory History of the Devices

A. Vascular (Arterial) Embolization
Device

In the Federal Register of February 5,
1980 (45 FR 7937), FDA issued a final
rule classifying the arterial embolization
device, into class III (§ 870.3300 (21 CFR
870.3300)). The preamble to the
proposed rule to classify the device (44
FR 13363, March 9, 1979) included the
recommendations of the Cardiovascular
Device Classification Panel (the
Cardiovascular Panel) regarding the
classification of the device. The
Cardiovascular Panel recommended that
the device be classified into class III and
identified the following risks to health
associated with the device:
Thromboembolization, inadvertent
embolization and infarction, vessel
perforation, progressive granulomatous
inflammation, and infection. FDA
agreed with the Cardiovascular Panel’s
recommendation.

B. Neurovascular (Artificial)
Embolization Device

In the Federal Register of September
4,1979 (44 FR 51777), FDA issued a
final rule classifying the artificial
embolization device into class III
(§882.5950 (21 CFR 882.5950)). The
preamble to the proposed rule to
classify the device (43 FR 55730,
November 28, 1978) included the
recommendations of the Neurological
Devices Classification Panel (the
Neurological Panel), an FDA advisory
committee regarding the classification of
the device. The Neurological Panel
recommended that the device be
classified into class III and identified
tissue infarction and tissue toxicity as
risks to health associated with use of the
device. FDA agreed with the
Neurological Panel’s recommendation.

III. Device Descriptions

FDA is proposing the following
revised device names and
identifications based on the agency’s
review:

FDA is proposing to rename the
arterial embolization device as
“vascular embolization device” and the
artificial embolization device as the
“neurovascular embolization device.”

A vascular embolization device is an
intravascular implant intended to
control hemorrhaging due to aneurysms,
certain types of tumors (e.g., nephroma,
hepatoma, uterine fibroids), and
arteriovenous malformations. This does
not include cyanoacrylates and other
embolic agents, which act by
polymerization or precipitation.
Embolization devices used in
neurovascular applications are also not
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included in this classification. (See
§882.5950.)

A neurovascular embolization device
is an intravascular implant intended to
permanently occlude blood flow to
cerebral aneurysms and cerebral
arteriovenous malformations. This does
not include cyanoacrylates and other
embolic agents, which act by
polymerization or precipitation.
Embolization devices used in other
vascular applications are also not
included in this classification. (See
§870.3300.)

The proposed names of vascular
embolization device and neurovascular
embolization device and the proposed
device identifications more accurately
reflect the intended uses of the legally
marketed arterial and artificial
embolization devices, respectively.
Postamendments class III vascular and
neurovascular embolization devices,
such as cyanoacrylates and other
embolization devices, which act by
polymerization and precipitation,
continue to require premarket approval.

IV. Recommendation of the
Neurological Panel

At a public meeting on June 12, 1998,
the Neurological Panel recommended
that the neurovascular (artificial)
embolization device be reclassified from
class III into class II (Ref. 1). The
Neurological Panel believed that class II
with the special controls, in addition to
the general controls, would reasonably
assure the safety and effectiveness of the
device. The Neurological Panel also
recommended that the special controls
for the device be labeling, sterilization,
and biocompatibility.

At another public meeting on
September 16 and 17, 1999 (Ref. 2), the
Neurological Panel made
recommendations on FDA’s draft
guidance document entitled “Guidance
Document for Neurological
Embolization Devices.”” The draft
guidance document addressed the
Neurological Panel’s June 12, 1998,
special controls recommendations for
the device. Based on the Neurological
Panel’s recommendations and public
comments on the draft guidance
document, FDA revised the draft
guidance document and issued it on
November 1, 2000.

While the Panel’s recommendation
was specifically for the neurovascular
(artificial) embolization device, because
of the similarity of the vascular (arterial)
embolization device to the
neurovascular embolization device, in
its intended use, design, risks to health,
controls to mitigate the risks to health,
and benefits, FDA has determined that
the Neurological Panel’s reclassification

recommendation for the neurovascular
embolization device is also relevant to
the vascular embolization device.

V. Risks to Health

After considering the information in
one 515(i) submission that addressed
both device classifications (Ref. 3) and
two other 515(i) submissions that
addressed the neurovascular
embolization device (Refs. 4 and 5), the
Neurological Panel’s 1998 and 1999
recommendations, as well as the
published literature and Medical Device
Reports, FDA has evaluated the risks to
health associated with use of the
vascular and the neurovascular
embolization devices. FDA believes that
the following are risks to health
associated with use of both device
types: Vessel perforation or rupture,
unintended thrombosis, adverse tissue
reaction, infection, and hematoma
formation. These risks to health are due
to a combination of factors relating to
the severely diseased, damaged, or
malformed blood vessel; clinician
experience; and the device.

A. Blood Vessel Perforation or Rupture

Blood vessel perforation or rupture
may cause life-threatening hemorrhage.
Blood vessel perforation may result
from improper use of the delivery
catheter, device-induced mechanical
injury to the endothelial cells lining the
blood vessel, or vasospasm. Blood
vessel perforation or rupture may
require surgery to correct this damage.

B. Unintended Thrombosis

Unintended thrombosis from
implantation of an embolization device
may cause distal tissue injury (i.e.,
ischemia and necrosis), which for the
cerebral embolization may cause
neurological deficits leading to cranial
nerve palsy, visual impairment, stroke,
infarct, unintended injury to organs,
pulmonary embolization, or death.
Incorrect device selection, device
misplacement, device migration, device
fracture, inadequate visualization of the
device, or use of an inappropriate
catheter delivery system may cause
unintended thrombosis.

C. Adverse Tissue Reaction

Adverse tissue reaction is a risk to
health common to all implanted
devices. The implantation of
embolization devices will elicit a mild
inflammatory reaction typical of a
normal foreign body response.
Incompatible materials or impurities in
the materials may increase the severity
of a local tissue reaction or cause a
systemic tissue reaction.

D. Infection

Infection of the soft tissue and fever
are potential risks to health associated
with all surgical procedures and
implanted devices. Incompatible or
impure material composition may
irritate the vasculature, which could
increase the risk of infection. Improper
sterilization or packaging may also
increase the risk of infection. Use of a
device that is not pyrogen-free may
elicit a fever response.

E. Hematoma Formation

Hematoma formation at the delivery
catheter entry site, usually groin access
to the femoral artery, is the result of
internal bleeding.

VI. Summary of the Reasons for the
Reclassification

FDA believes that the vascular
embolization device and the
neurovascular embolization device
should be reclassified into class II
because special controls, in addition to
general controls, provide reasonable
assurance of the safety and effectiveness
of the device, and there is sufficient
information to establish special controls
to provide such assurance.

VII. Summary of the Data Upon Which
the Reclassification is Based

In addition to the potential risks to
health associated with implantation of
the vascular and neurovascular
embolization devices described in
section V of this document, there is
reasonable knowledge of the benefits of
the devices. Specifically, the vascular
and neurovascular embolization devices
may prevent life-threatening
hemorrhage, reduce surgical morbidity
and blood loss, and may reduce or
relieve symptoms when surgical
resection is not possible.

VIII. Special Controls

FDA believes that the guidance
document entitled “Class II Special
Controls Guidance Document: Vascular
and Neurovascular Embolization
Devices” (the class II special controls
guidance document) in addition to
general controls, can address the risks to
health described in section V of this
document. Because of the similarity of
the two devices in intended use, design,
risks to health, controls to mitigate the
risks to health, and benefits, FDA has
determined that the Neurological
Panel’s special controls
recommendation for the neurovascular
embolization device is also relevant to
the vascular embolization device.
Elsewhere in this issue of the Federal
Register, FDA is publishing a notice of
availability of this draft class II special
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controls guidance document that the
agency is proposing to use as the special
control for these devices.

The draft guidance document
contains specific recommendations with
regard to device performance testing
and other information in a premarket
notification (510(k)) submission.
Particular sections of the guidance
document address the following topics
for both embolization devices:
Preclinical testing (including
biocompatibility), sterility, animal
testing, clinical testing, and labeling. In
the table 1 of this document, FDA has
identified the risks to health associated
with the use of these devices in the first
column and the recommended
mitigation measures identified in the
class II special controls guidance
document in the second column. These
recommendations will also help ensure
that the device has appropriate
performance characteristics and labeling
for its use. Following the effective date
of any final reclassification rule based
on this proposal, any firm submitting a
510(k) submission for these
embolization devices will need to
address the issues covered in the class
II special controls guidance document.
However, the firm need only show that
its device meets the recommendations
of the class II special controls guidance
document or in some other way
provides equivalent assurances of safety
and effectiveness.

TABLE 1.—RISKS TO HEALTH AND
RECOMMENDED MITIGATION MEASURES

Recommended miti-

Risk to health gation measures

Blood vessel perfora-
tion or rupture

Preclinical testing,
Animal testing, Clin-
ical testing, Labeling

Unintended throm-
bosis

Preclinical testing,
Animal testing, Clin-
ical testing, Labeling

Adverse tissue reac- Preclinical testing,

tion Animal testing, Clin-
ical testing
Infection Sterility

Hematoma formation | Animal testing, Clin-

ical testing, Labeling

IX. FDA’s Tentative Findings

FDA believes the vascular and the
neurovascular embolization devices
should be reclassified into class II
because special controls, in addition to
general controls, can provide reasonable
assurance of the safety and effectiveness
of the devices and there is sufficient
information to establish special controls

to provide such assurance. FDA,
therefore, is proposing to reclassify
these devices into class II and establish
the class II special controls guidance
document as a special control for the
devices.

For the convenience of the reader,
FDA is also adding new § 870.1(e) and
§882.1(e) to inform the reader where to
find guidance documents referenced in
parts 870 and 882.

X. Effective Date

FDA proposes that any final rule that
may issue based on this proposal
become effective 30 days after its date
of publication in the Federal Register.

XI. Environmental Impact

The agency has determined under 21
CFR 25.34(b) that this proposed
reclassification action is of a type that
does not individually or cumulatively
have a significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

XII. Analysis of Impacts

FDA has examined the impacts of the
proposed rule under Executive Order
12866 and the Regulatory Flexibility Act
(5 U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Public
Law 104—4). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
and other advantages; distributive
impacts; and equity). The agency
believes that this proposed rule is
consistent with the regulatory
philosophy and principles identified in
the Executive order. In addition, the
proposed rule is not a significant
regulatory action as defined by the
Executive order and so is not subject to
review under the Executive order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Reclassification of these
devices from class III to class II will
relieve all manufacturers of the device
types of the costs of complying with the
premarket approval requirements in
section 515 of the act. Because
reclassification will reduce regulatory
costs with respect to this device, it will
impose no significant economic impact
on any small entities, and it may permit
small potential competitors to enter the
marketplace by lowering their costs. The

agency therefore certifies that this
proposed rule, if finalized, would not
have a significant economic impact on
a substantial number of small entities.
In addition, this proposed rule, if
finalized, would not impose costs of
$100 million or more on either the
private sector or State, local, and tribal
governments in the aggregate, and
therefore a summary statement or
analysis under section 202(a) of the
Unfunded Mandates Reform Act of 1995
is not required.

XIII. Paperwork Reduction Act of 1995

This proposed rule does not contain
information collection provisions that
are subject to review by the Office of
Management and Budget under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

XIV. Submission of Comments

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES) written or electronic
comments regarding this document.
Submit a single copy of electronic
comments or two paper copies of any
mailed comments, except that
individuals may submit one paper copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.

XV. References

The following references are on
display at the Division of Dockets
Management (see ADDRESSES) and may
be seen by interested persons between 9
a.m. and 4 p.m., Monday through
Friday:

1. Neurological Devices Panel, transcript,
June 12, 1998, pp. 1-124.

2. Neurological Devices Panel, transcript,
September 17, 1999, pp. 9-11 and 101-152.

3. 515(i) submission submitted by Target
Therapeutics, Inc., Fremont, CA, February
12, 1998.

4. 515(i) submission submitted by Cordis
Endovascular Corp., Miami Lakes, FL,
February 13, 1998.

5. 515 (i) submission submitted by Cook,
Inc., Bloomington, IN, February 28, 1998.

List of Subjects in 21 CFR Parts 870 and
882

Medical devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, it is proposed that
21 CFR parts 870 and 882 be amended
as follows:
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PART 870—CARDIOVASCULAR
DEVICES

1. The authority citation for 21 CFR
part 870 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360§, 371.

2. Section 870.1 is amended by
adding paragraph (e) to read as follows:

§870.1 Scope.
* * * * *

(e) Guidance documents referenced in
this part are available on the Internet at

http://www.fda.gov/cdrh/guidance.html.

3. Section 870.3300 is revised in
subpart D to read as follows:

§870.3300 Vascular embolization device.

(a) Identification. A vascular
embolization device is an intravascular
implant intended to control
hemorrhaging due to aneurysms, certain
types of tumors (e.g., nephroma,
hepatoma, uterine fibroids), and
arteriovenous malformations. This does
not include cyanoacrylates and other
embolic agents, which act by
polymerization or precipitation.
Embolization devices used in
neurovascular applications are also not
included in this classification. (See 21
CFR 882.5950.)

(b) Classification. Class II (special
controls). The special control for this
device is the FDA guidance document
entitled ““Class II Special Controls
Guidance Document: Vascular and
Neurovascular Embolization Devices.”
For availability of this guidance
document, see §870.1(e).

PART 882—NEUROLOGICAL DEVICES

4. The authority citation for 21 CFR
part 882 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360, 371.

5. Section 882.5950 is revised to read
as follows:

§882.5950 Neurovascular embolization
device.

(a) Identification. A neurovascular
embolization device is an intravascular
implant intended to permanently
occlude blood flow to cerebral
aneurysms and cerebral arteriovenous
malformations. This does not include
cyanoacrylates and other embolic
agents, which act by polymerization or
precipitation. Embolization devices
used in other vascular applications are
also not included in this classification,
see §870.3300.

(b) Classification. Class II (special
controls). The special control for this
device is the FDA guidance document
entitled ““Class II Special Controls
Guidance Document: Vascular

Embolization Devices and
Neurovascular Embolization Devices.”
For availability of this guidance
document, see §882.1(e).

Dated: February 11, 2004.
Beverly Chernaik Rothstein,

Acting Deputy Director for Policy and
Regulations, Center for Devices and
Radiological Health.

[FR Doc. 04-3858 Filed 2—24—-04; 8:45 am]|
BILLING CODE 4160-01-S

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 31
[REG-156421-03]
RIN 1545-BC81

Student FICA Exception

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations that provide
guidance regarding the meaning of
““school, college, or university”” and
“student” for purposes of the student
FICA exception under sections
3121(b)(10) and 3306(c)(10)(B) of the
Internal Revenue Code (Code). In
addition, this document contains
proposed regulations that provide
guidance on the meaning of “school,
college, or university” for purposes of
the FICA exception under section
3121(b)(2) for domestic service
performed in a local college club, or
local chapter of a college fraternity or
sorority by a student. This document
also provides a notice of public hearing
on these proposed regulations.

DATES: Written and electronic comments
must be received by May 25, 2004.
Outlines of topics to be discussed at the
public hearing scheduled for June 16,
2004 must be received by May 25, 2004.
ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-156421-03), room
5703, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand
delivered Monday through Friday
between the hours of 8 a.m. and 4 p.m.
to: CC:PA:LPD:PR (REG-156421-03),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC. Alternatively,
taxpayers may submit comments
electronically, via the IRS Internet site
at: www.irs.gov/regs.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,

John Richards of the Office of Associate
Chief Counsel (Tax Exempt and
Government Entities), (202) 622—-6040;
concerning submissions of comments,
the hearing and/or to be placed on the
building access list to attend the
hearing, Treena Garret, (202) 622—7180
(not toll-free numbers).

SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
amendments to 26 CFR part 31 under
sections 3121(b)(10) and 3306(c)(10)(B)
of the Internal Revenue Code. These
sections except from “employment” for
Federal Insurance Contributions Act
(FICA) tax purposes and Federal
Unemployment Tax Act (FUTA)
purposes, respectively, service
performed in the employ of a school,
college, or university if such service is
performed by a student who is enrolled
and regularly attending classes at such
school, college, or university. In
addition, this document contains
proposed amendments to 26 CFR part
31 under section 3121(b)(2). This
section excepts from employment for
FICA purposes domestic service
performed in a local college club, or
local chapter of a college fraternity or
sorority, by a student who is enrolled
and is regularly attending cases at a
school, college, or university.

Explanation of Provisions

A. Current Law

Section 3121(b)(10) of the Code (the
student FICA exception) excepts from
the definition of employment for FICA
purposes services performed in the
employ of a school, college, or
university (SCU) (whether or not that
organization is exempt from income
tax), or an affiliated organization that
satisfies section 509(a)(3) of the Code in
relation to the SCU (‘“related section
509(a)(3) organization”), if the service is
performed by a student who is enrolled
and regularly attending classes at that
SCU. Section 3306(c)(10)(B) contains a
similar student exception. Thus, the
student FICA exception applies to
services only if both the “SCU status”
and “student status’ requirements are
met. This regulation deals with both the
SCU status and student status
requirements.

To satisfy the SCU status requirement,
the employer for whom the employee
performs services (the common law
employer) must be either a SCU or a
related section 509(a)(3) organization. If
a student is not employed by a SCU or
a related section 509(a)(3) organization,
then the student FICA exception is not
available. See e.g., Rev. Rul. 69-519
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(1969-2 C.B. 185) (holding that students
attending an apprenticeship school
established pursuant to an agreement
between a union and a contractors’
association were employees of the
participating contractors to whom the
students were assigned.) Section
31.3121(b)(10)-2(d) of the Employment
Tax Regulations provides that the term
“SCU” for purposes of the student FICA
exception is to be construed in its
“commonly or generally accepted
sense.”

To satisfy the student status
requirement, the employee must meet
three requirements. First, under section
3121(b)(10), the employee must be a
student enrolled and regularly attending
classes at the SCU employing the
student. Second, the employee must be
pursuing a course of study at the SCU
employing the student. Third, the
employee must be “[a]n employee who
performs services in the employ of a
[SCU] as an incident to and for the
purpose of pursuing a course of study at
such [SCU]. * * *” Reg.
§31.3121(b)(10)-2(c). The IRS’s position
has been that whether services are
incident to and for the purpose of
pursuing a course of study depends on
two factors: the employee’s course
workload and the nature of the
employee’s employment relationship
with the employer. See e.g., Rev. Proc.
98-16 (1998—1 C.B. 403); Rev. Rul. 78—
17 (1978-1 C.B. 306).

B. Need for Regulations

Treasury and IRS have determined
that it is necessary to provide additional
clarification of the terms “SCU”” and
“student who is enrolled and regularly
attending classes” as they are used in
section 3121(b)(10). In recent years the
question has arisen whether the
performance of certain services that are
in the nature of on the job training are
excepted from employment under the
student FICA exception. This issue was
presented with respect to medical
residents and interns in State of
Minnesota v. Apfel, 151 F.3d 742 (8th
Cir. 1998), which concluded that
services performed by medical residents
and interns are not employment for
social security purposes. The question
also applies to services performed by
employees in other fields, particularly
regulated fields, where on the job
training is often required to gain
licensure. Guidance is needed to
address situations where the
performance of services and pursuit of
the course of study are not separate and
distinct activities, but instead are to
some extent intermingled.

Section 3121(a) defines ‘“‘wages” as
“all remuneration for employment.

* * *» Under section 3121(b),
“employment” means “any service

* * * performed * * * by an employee
for the person employing him.” The
Social Security Act provides nearly
identical definitions of ““wages” and
“employment.” 42 U.S.C. sections
409(a)(1)(1); 410(a). “The very words
‘any service * * * performed * * * for
his employer,” with the purpose of the
Social Security Act in mind, import a
breadth of coverage.” Social Security
Board v. Nierotko, 327 U.S. 358, 365
(1946). The courts have generally found
that the terms “wages’” and
“employment” as used in both the
social security benefits and FICA tax
provisions are to be interpreted broadly.
State of New Mexico v. Weinberger, 517
F.2d 989, 993 (10th Cir. 1995); Mayberry
v. United States, 151 F.3d 855, 860 (8th
Cir. 1998); Moorhead v. United States,
774 F.2d 936, 941 (9th Cir. 1985);
Abrahamsen v. United States, 228 F.3d
1360, 1364 (Fed. Cir. 2000). The broad
interpretation of these terms results
from the underlying purpose of the
Social Security Act, namely, “to provide
funds through contributions by
employer and employee for the decent
support of elderly workmen who have
ceased to labor.” Nierotko, 327 U.S. at
364. See also St. Luke’s Hospital v.
United States, 333 F.2d 157, 164 (6th
Cir. 1964) (“[Iln dealing with the
beneficent purposes of the Social
Security Act, this court generally favors
that interpretation of statutory
provisions which calls for coverage
rather than exclusion.”).

Wage and employment questions
affect both social security benefits
entitlement and FICA taxes which fund
the social security trust fund. Except in
unusual circumstances, the Social
Security Act, and the Internal Revenue
FICA provisions, are to be read in pari
materia. United States v. Cleveland
Indians Baseball Co., 532 U.S. 200, 213
(2001). Thus, whether certain service is
employment affects not just FICA
taxation, but also social security benefits
eligibility and level of benefits.
Moreover, the integrity of the social
security system requires symmetry
between service that is considered
employment for social security benefits
purposes and employment for FICA
taxation purposes.

Resolution of this issue has significant
social security benefits and FICA tax
implications. The case of medical
residents illustrates the possible effect
on individuals and the social security
system as a whole of excepting service
in the nature of on the job training from
employment for social security benefits
and FICA tax purposes. The Social
Security Administration (SSA) reported

to the General Accounting Office (GAO)
that “[blecause many residents are
married and have children and work as
residents for up to 8 years, an
exemption from Social Security
coverage could have a very significant
effect on their potential disability
benefits or their family’s survivor
benefits.”” Moreover, SSA reported that
if medical residents were determined to
be students for purposes of the student
FICA exception, 270,000 medical
residents would lose some coverage
over the next ten years (2001 through
2010).1

This regulation addresses two issues:
(1) Whether an organization carrying on
educational activities in connection
with the performance of services is a
SCU within the meaning of section
3121(b)(10), and (2) whether certain
employees performing services in the
nature of on the job training have the
status of a student who is enrolled and
regularly attending classes for purposes
of section 3121(b)(10).

C. Whether an Organization Carrying on
Educational Activities Is a SCU

Organizations providing on the job
training typically carry on both
noneducational and educational
activities. The issue is whether
organizations carrying on both
noneducational and educational
activities are SCUs within the meaning
of section 3121(b)(10). For example,
organizations such as hospitals typically
carry on both educational and
noneducational activities. In United
States v. Mayo Foundation, 282 F.
Supp. 2d 997 (D. Minn. 2003), the
United States argued, consistent with
the position it has maintained
administratively, that the primary
purpose of an organization determines
whether the organization is a SCU for
purposes of the student FICA exception.
The court rejected this argument,
finding it inconsistent with the common
sense standard. The court stated, “If the
[IRS] had intended the term ‘SCU’ in
§ 3121(b)(10) to have the same scope
and meaning as ‘educational institution’
(found in § 170(b)(1)(A)({i) * * *), it
could have clearly and explicitly given
the phrase such scope and meaning by
cross-referencing those Code provisions
and their implementing regulations.”
Although Treasury and IRS disagree
with the interpretation of the district
court, the Secretary understands and is
responding to the court’s view by more
clearly incorporating the primary
purpose standard in regulations.

1GAO Report B-284947, Health, Education, and
Human Services Division, Social Security: Coverage
For Medical Residents (August 31, 2000).
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This regulation provides that the
character of an organization as a SCU or
not as a SCU is determined by its
primary function. The primary function
standard is consistent with the language
of section 3121(b)(10) and the existing
regulations thereunder, and is
consistent with the intended scope of
the student FICA exception as reflected
in the legislative history accompanying
the Social Security Amendments of
1939 and 1950.

Section 170(b)(1)(A) of the Code
defines various classes of organizations
for charitable deduction purposes. All of
the organizations have some
combination of charitable, educational,
religious and/or cultural purposes. The
definitions distinguish them into
categories based on various criteria. One
such class defined in section
170(b)(1)(A)(ii) is for any “educational
organization which normally maintains
a regular faculty and curriculum and
normally has a regularly enrolled body
of pupils or students in attendance at
the place where its educational
activities are regularly carried on.”

Section 1.170A—9(b)(1) of the Income Tax
Regulations provides:

An educational organization is described
in section 170(b)(1)(A)(ii) if its primary
function is the presentation of formal
instruction and it normally maintains a
regular faculty and curriculum and normally
has a regularly enrolled body of pupils or
students in attendance at the place where its
educational activities are regularly carried
on. The term includes institutions such as
primary, secondary, preparatory, or high
schools, and colleges and universities. It
includes Federal, State, and other public-
supported schools which otherwise come
within the definition. It does not include
organizations engaged in both educational
and noneducational activities unless the
latter are merely incidental to the educational
activities. A recognized university which
incidentally operates a museum or sponsors
concerts is an educational organization
within the meaning of section
170(b)(1)(A)(ii). However, the operation of a
school by a museum does not necessarily
qualify the museum as an educational
organization within the meaning of this
subparagraph.

Thus, in order to qualify as an
educational organization under section
170(b)(1)(A)(ii), it is not enough that the
organization carries on educational
activities; instead, the organization’s
primary function must be to carry on
educational activities.

The section 170(b)(1)(A)(ii) standard
applies to the organization as a whole,
an approach that is consistent with
§31.3121(b)(10)-2(b) of the regulations,
which provides that one of “[t]he
statutory tests [is] the character of the
organization in the employ of which the
services are performed as a [SCU]

* * * 7 Thus, the character of the
organization determines whether it is a
SCU, not merely whether the
organization carries on some
educational activities. Further, section
3121(b) provides that “the term
‘employment’ means any service
performed * * * by an employee for the
person employing him,” and
§31.3121(d)-2 of the regulations
provides that “every person is an
employer if he employs one or more
employees.” Under section 7701(a)(1),
the term ““person” means any
individual, trust, estate, association, or
corporation. Thus, the character of the
person employing the employee—the
legal entity recognized for federal tax
purposes—determines whether the SCU
status requirement is met, not merely
the character of a division or function of
the employer.

In addition, the primary function
standard reaches a result consistent
with the “commonly or generally
accepted sense” standard of the existing
regulation (§ 31.3121(b)(10)-2(d)). In
common parlance, the term “hospital”
is used to describe an organization with
the primary function of caring for
patients. The term “museum” is used to
describe an organization with the
primary function of maintaining a
collection and displaying it to the
public in a way that will educate them
about the collection and related
concepts. A hospital or a museum may
conduct educational activities, even
classes or possibly even certificate or
degree programs, but the activities
which define them in the public mind
are patient care and maintenance and
display of a collection. An organization
bears the label “school” when its
primary function is the conduct of
classes for an identified set of students
leading to the awarding of a credential
demonstrating mastery of some subject
matter.

Finally, defining the term “SCU” to
include institutions whose primary
function is other than to carry on
educational activities could lead to
expansion of the student FICA
exception beyond what Congress
intended. When Congress enacted the
student FICA exception in 1939, and
amended it in 1950, it contemplated
that the exception would be limited in
scope. The House Report to the Social
Security Amendments of 1939 states the
following in describing the purpose of
the student FICA and other exceptions:

* x %

In order to eliminate the nuisance of
inconsequential tax payments the bill
excludes certain services performed for
fraternal benefit societies and other nonprofit
institutions exempt from income tax, and
certain other groups. While the earnings of a

substantial number of persons are excluded
by this recommendation, the total amount of
earnings involved is undoubtedly very small
* * * The intent of this amendment is to
exclude those persons and those
organizations in which the employment is
part-time or intermittent and the total
amount of earnings is only nominal, and the
payment of tax is inconsequential and a
nuisance. The benefit rights built up are also
inconsequential. Many of those affected, such
as students and the secretaries of lodges, will
have other employment which will enable
them to develop insurance benefits. This
amendment, therefore, should simplify the
administration for the worker, the employer,
and the Government.

H.R. Rep. No. 728, 76th Cong. 1st Sess.
(1939), 1939-2 C.B. 538, 543. The
Senate Report uses similar language. S.
Rep. No. 734, 76th Cong. 1st Sess. 19
(1939), 1939-2 C.B. 565, 570.

The House Report to the Social
Security Amendments of 1950
continued to describe the exception as
a matter of administrative convenience
not meaningfully affecting social
security benefits:

The bill would continue to exclude service
performed for nominal amounts in the
employ of tax-exempt nonprofit
organizations,? service performed by student
nurses and internes [sic],? and service
performed by students in the employ of
colleges and universities. These exclusions
simplify administration without depriving
any significant number of people of needed
protection.

H.R. Rep. No. 1300, 81st Cong. 1st Sess.
12 (1949). The Senate Report contains
similar language. S. Rep. No. 1669, 81st
Cong. 2d Sess. 15 (1950). Defining
“SCU” to include organizations whose
primary purpose is not to carry on
educational activities would create a
broad exception contrary to what
Congress intended. Accordingly, the
term “SCU” should not be interpreted
so broadly as to include organizations
whose primary function is other than to
carry on educational activities.

D. Whether Certain Employees Are
Students

This regulation clarifies who is a
student enrolled and regularly attending
classes for purposes of section
3121(b)(10). The existing regulations at
§31.3121(b)(10)-2(c) provide that an
employee will have the status of student
only if the services are performed ‘“‘as an
incident to and for the purpose of
pursuing a course of study’’ at the SCU.

2The general exception from employment for
services performed for non-profit organizations was
repealed in 1983 by Public Law 98-21, section
102(b).

3The Social Security Amendments of 1965
repealed the student intern exception under
§3121(b)(13). See discussion infra.
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Thus, to qualify for the exception, the
individual’s predominant relationship
with the SCU must be as a student, and
only secondarily or incidentally as an
employee.

Where an individual’s employment
and educational activities are separate
and distinct, the extent and nature of
the respective activities determine
whether the employment or student
aspect of the relationship with the SCU
is predominant. See Rev. Proc. 98-16. In
the vast majority of cases the service
and the course of study are separate and
distinct activities; for example, the
biology major’s service in the cafeteria
is unrelated to his course of study. By
contrast, some employees’ services are
arguably part of a course of study; for
example, the services of a medical
resident are necessary to receive a
certificate in a medical specialty. The
standards in Rev. Proc. 98—16—whether
the employee has at least a half-time
course workload, and whether the
employee is eligible to receive certain
employee benefits—are inadequate to
determine student status in such
circumstances. Where the services
performed by the individual for the SCU
are also earning the individual credit
toward an educational credential, the
determination of whether the
employment relationship is the
predominant relationship with the SCU
must be based on other factors. This
regulation is intended to provide
standards to determine student status in
such cases.

This regulation is intended to further
Congress’s intent regarding those
eligible for the student FICA exception
as reflected by the legislative history to
the Social Security Amendments of
1939. Consistent with Congress’s intent,
the student FICA exception covers
individuals earning small amounts who
are expected to accumulate social
security benefits through future
employment that will follow the
completion of their education. Thus, in
the typical case, a student will earn a
modest amount while devoting his
primary time and attention to classes
and study.

This regulation provides clarification
in three respects. First, it describes what
the individual must be doing to be
considered enrolled and regularly
attending classes. In order to be a class,
the activity must be more than an
activity that gives the individual an
opportunity to acquire new skills and
knowledge. It must involve instructional
activities, and be led by a
knowledgeable faculty member
following an established curriculum for
identified students. Classes can include
much more than traditional classroom-

based instruction, but the faculty
leadership, the set curriculum, and the
prescribed time frame are essential.

Second, this regulation provides
standards for determining whether an
employee is pursuing a course of study.
The regulation provides that one or
more courses conducted by a SCU the
completion of which fulfills the
requirements to receive an educational
credential granted by the SCU is a
course of study.

Third, this regulation provides
standards for determining whether an
employee’s services are incident to and
for the purpose of pursuing a course of
study. The regulation provides in
general that whether the employee’s
services are incident to and for the
purpose of pursuing a course of study
depends on all the facts and
circumstances. This determination is
made by comparing the educational
aspect of the relationship between the
employer and the employee with the
service aspect of the relationship. The
regulation provides that the employee’s
course workload is used to measure the
scope of the educational aspect of the
relationship. A relevant factor is the
employee’s course workload relative to
a full-time course workload. The
regulation further provides that where
an employee has the status of a career
employee, the services performed by the
employee are not incident to and for the
purpose of pursuing a course of study.

This regulation specifies various
aspects of an individual’s employment
relationship with the SCU which cause
conclusively the individual to have the
status of a ““career employee.”

This regulation provides that the
criteria used to identify an employee as
having the status of a career employee
are (1) the employee’s hours worked, (2)
whether the employee is a “professional
employee,” (3) the employee’s terms of
employment, and (4) whether the
employee is required to be licensed in
the field in which the employee is
performing services. The hours worked
criteria reflects Congressional intent to
limit the student FICA exception to
services performed by those individuals
who are predominantly students.
Employees who are working enough
hours to be considered full-time
employees (40 hours or more per week)
have filled the conventional measure of
available time with work, and not study.
Even if they are capable of balancing a
full-time job with a heavy course load,
they are earning wages at a level that
exceeds Congress’s intended scope for
the student FICA exception. The IRS’s
long-standing position is that hours
worked is a relevant factor in
determining whether an employee has

student status. Rev. Rul. 78-17 (1978-1
C.B. 306) (holding that whether an
employee has student status is
determined by hours worked relative to
credits taken); Rev. Rul. 66—285 (1966—
2 C.B. 455) (holding that services of an
employee employed full-time are not
incident to and for the purpose of
pursuing a course of study). Rev. Rul.
85-74 (1985-1 C.B. 331), dealing with
the student nurse exception, uses an
hours worked standard. The student
nurse exception and the student FICA
exception share the same legislative
history. The IRS’s use of an hours
worked standard was found to be a
reasonable interpretation of the
legislative history in Johnson City
Medical Center v. United States, 999
F.2d 973 (6th Cir. 1993).

The regulation provides that a
“professional employee” has the status
of a career employee, and thus his
services are not incident to a course of
study. The standards defining a
professional employee for purposes of
this regulation closely follow existing
Department of Labor standards defining
certain professional employees. See 29
U.S.C. 213(a); and 29 CFR 541.3(a)(1),
(b), (c), (d). Section 213(a) and the
regulations thereunder provide that
certain employees are exempt from the
minimum wage and overtime laws. This
regulation provides that a professional
employee for purposes of the student
FICA exception is an employee whose
primary duty consists of the
performance of services requiring
knowledge of an advanced type in a
field of science or learning, whose work
requires the consistent exercise of
discretion and judgment in its
performance, and whose work is
predominantly intellectual and varied
in character. The services of employees
exhibiting these characteristics are not
incident to a course of study.

This regulation provides that an
employee’s terms of employment may
also cause an employee to have the
status of a career employee. A list of
terms is provided, any one of which
causes the employee to have the status
of a career employee. On the list are
terms of employment that provide for
eligibility to receive certain employee
benefits typically associated with career
employment, such as eligibility to
participate in certain types of retirement
plans or tuition reduction arrangements.
The notion of a career employee
standard based on eligibility to receive
certain fringe benefits was
recommended by the higher education
community for purposes of guidance
that was issued in Rev. Proc. 98-16, and
Treasury and IRS believe it is an
appropriate standard to use for purposes
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of identifying employees whose services
are not incident to and for the purpose
of pursuing a course of study. Rev. Proc.
98-16 provides that career employee
status precludes application of the safe
harbor standard, but leaves the
possibility that the employee could have
the status of a student based on all the
facts and circumstances. In contrast, this
regulation provides that an employee
considered as having the status of a
career employee based on eligibility to
receive certain employee benefits does
not have the status of a student for
purposes of the student FICA exception.

Finally, this regulation provides that
an employee who must be licensed by
a government entity in order to perform
a certain function has the status of a
career employee. An employee who is
required to be licensed to perform the
services must have received sufficient
prior instruction and demonstrated
sufficient mastery of the activity to
receive the license. Furthermore,
licensed workers typically earn more
than a modest amount for their work to
reflect their expertise. As discussed, the
legislative history indicates that the
student FICA exception is intended to
cover individuals earning a small
amount of wages prior to entry into
meaningful post-education employment.
The exception is not intended to cover
an individual who has developed
enough expertise to be working in a
field where he or she is already licensed
and has the capacity to earn substantial
wages.

The IRS requests comments on the
criteria used to identify an employee as
having the status of a career employee.
In particular, the IRS requests comments
on the licensure criterion and whether
this criterion should be further refined
or clarified.

IRS and Treasury believe that
Congress has shown the specific intent
to provide social security coverage to
individuals who work long hours, serve
as highly skilled professionals, and
typically share some or all of the terms
of employment of career employees,
particularly medical residents and
interns. The Social Security
Amendments of 1939 added section
1426(b)(13) to the Code (later
redesignated section 3121(b)(13)), which
provided an exception from social
security coverage for ““service performed
as an intern in the employ of a hospital
by an individual who has completed a
4 year course in a medical school
chartered or approved pursuant to State
law.” The House Report accompanying
the legislation provides:

Paragraph 13 excepts service performed as
a student nurse in the employ of a hospital

or a nurse’s training school by an individual
who is enrolled and is regularly attending
classes * * *; and service performed as an
interne [sic] (as distinguished from a resident
doctor) in the employ of a hospital by an
individual who has completed a four years’
course in a medical school chartered or
approved pursuant to State law.

H.R. Rep. No. 728, 76th Cong. 1st Sess.
49 (1939), 1939-2 C.B. 538, 550-51
(emphasis added); see also S. Rep. No.
734, 76th Cong. 1st Sess. 58, 1939-2
C.B. 565, 578. Thus, the services of
medical interns were excepted from
FICA, but the services of resident
doctors were not.

Twenty-five years later, in St. Luke’s
Hospital v. United States, 333 F.2d 157
(6th Cir. 1964), the Sixth Circuit
confirmed that section 3121(b)(13) of
the Code applied to medical interns, but
that medical residents were not
specifically excepted from social
security coverage. St. Luke’s claimed a
refund of FICA taxes for the years 1953
through 1958 based on the student
intern exception under section
3121(b)(13). The refund claims were
computed based upon the remuneration
paid to medical school graduates in
their second or subsequent year of
clinical training. The court held that the
services of medical residents were not
excluded under the medical intern
exception.

In 1965, one year after the St. Luke’s
decision, Congress amended the Code to
repeal the special exemption for
medical interns. The legislative history
underlying the Social Security
Amendments of 1965 (Public Law 89—
97) suggests that Congress intended that
medical interns be covered by FICA just
as medical residents already were. The
House Report states:

Coverage would also be extended to
services performed by medical and dental
interns. The coverage of services as an intern
would give young doctors an earlier start in
building up social security protection and
would help many of them to become insured
under the program at the time when they
need the family survivor and disability
protection it provides. This protection is
important for doctors of medicine who, like
members of other professions, in the early
years of their practice, may not otherwise
have the means to provide adequate
survivorship and disability protection for
themselves and their families. Interns would
be covered on the same basis as other
employees working for the same employers,
beginning on January 1, 1966.

H.R. Rep. No. 213, 89th Cong. 1st Sess.
95 (1965).

The Senate Report states:

Section 3121(b)(13) of the Internal Revenue
Code of 1954 excludes from the term

“employment,” and thus from coverage
under the [FICA], services performed as an

intern in the employ of a hospital by an
individual who has completed a 4-year
course in a medical school . . . . Section
311(b)(5) of the bill amends section
3121(b)(13) so as to remove this exclusion.
The effect of this amendment is to extend
coverage under the [FICA] to such interns
unless their services are excluded under
provisions other than section 3121(b)(13).
Thus, the services of an intern are covered if
he is employed by a hospital which is not
exempt from income tax as an organization
described in section 501(c)(3) of the Code.

S. Rep. No. 404, 89th Cong. 1st Sess.
237-38 (1965). The last sentence makes
indirect reference to the exclusion from
FICA for services performed for exempt
organizations under section
3121(b)(8)(B) of the 1954 Code. That
exclusion was repealed by the Social
Security Amendments of 1983 (Public
Law 98-21). Nothing in the legislative
history indicates that Congress believed
interns (or residents, who were even
further along in their medical careers
than interns) were eligible for the
student FICA exception.

In addition to revoking the medical
intern exception, section 311 of the
Social Security Amendments of 1965,
entitled, “Coverage for Doctors of
Medicine,” changed the law in two
other ways affecting medical doctors.
First, section 1402(c)(5) of the 1954
Code was amended to eliminate the
exception for physician services from
the definition of “trade or business,”
thus subjecting these services to self-
employment tax. Second, section
3121(b)(6)(C)(iv) of the 1954 Code,
which provided an exception from the
definition of employment for “service
performed in the employ of the United
States if the service is performed by any
individual as an employee included
under § 5351(2) of title 5, [U.S.C.],
(relating to certain interns, student
nurses, and other student employees of
hospitals of the Federal Government),”
was amended by adding, “other than as
a medical or dental intern or a medical
or dental resident in training.” These
provisions, taken together, indicate
Congress’s intent to create a scheme
under which all medical doctors are
covered under the social security
system, whether or not they are still in
training, whether or not they are self-
employed, or whether or not they work
for the federal government.

E. Effect on Rev. Proc. 98-16

Several years ago, representatives of
higher education asked the IRS and
Treasury for guidance on the
application of the student FICA
exception. Colleges and universities
were particularly interested in guidance
relating to students who had on-campus
jobs that were completely separate and
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distinct from their course work. In
response, the IRS issued Rev. Proc. 98—
16, which sets forth standards for
determining whether services performed
by students in the employ of certain
institutions of higher education qualify
for the exception from FICA tax
provided under section 3121(b)(10). The
revenue procedure provided answers to
many longstanding questions.

The revenue procedure addresses
different circumstances than those
prompting the need for the clarifications
provided in this proposed regulation. It
provides a safe harbor that applies
where the student’s course work and the
student’s employment are separate
activities, and are not intermingled. In
clarifying the regulations interpreting
section 3121(b)(10), the IRS and
Treasury fully intend to retain the safe
harbor in the revenue procedure.
However, several discrete aspects of the
safe harbor need to be updated to align
with the proposed regulations. Thus, in
conjunction with this notice of
proposed rulemaking, the IRS is
suspending Rev. Proc. 98-16 and
proposing to replace it with a new
revenue procedure that is revised in
limited ways to align with the proposed
regulations. See Notice 2004-12, to be
published in I.R.B. 2004-10 (March 8,
2004). Taxpayers may rely on the
proposed revenue procedure until final
regulations and a final revenue
procedure are issued. Also, the public is
invited to comment on the proposed
revenue procedure.

F. Related Proposed Amendments

Section 3306(c)(10)(B) of the Code
excepts from “employment” for FUTA
tax purposes services performed by a
student who is enrolled and regularly
attending classes at a SCU. This
regulation provides that the standards
that apply in determining whether an
employer is a SCU and whether an
employee is a student for purposes of
section 3121(b)(10) also apply for
purposes of section 3306(c)(10)(B). In
addition, this regulation provides that
the standards that apply for purposes of
determining whether an employer is a
SCU for purposes of section 3121(b)(10)
also apply for purposes of section
3121(b)(2) (excluding from employment
for FICA purposes domestic services
performed for local college clubs,
fraternities, and sororities by students
who are enrolled and regularly
attending classes).

G. Proposed Effective Date

It is proposed that these regulations
apply to services performed on or after
February 25, 2004.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. In addition,
because no collection of information is
imposed on small entities, the
provisions of the Regulatory Flexibility
Act (5 U.S.C. chapter 6) do not apply,
and, therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Code, this notice
of proposed rulemaking will be
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on the
impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written or electronic comments that are
submitted timely to the IRS. The IRS
and Treasury Department request
comments on all aspects of the proposed
regulations and how they can be made
easier to understand. All comments will
be available for public inspection and
copying.

A public hearing is scheduled for June
16, 2004, beginning at 10 a.m. in room
2615 of the Internal Revenue Building,
1111 Constitution Avenue, NW.,
Washington, DC. Due to building
security procedures, visitors must enter
at the Constitution Avenue entrance. All
visitors must present photo
identification to enter the building.
Because of access restrictions, visitors
will not be admitted beyond the
immediate entrance area more than 30
minutes before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT section of this
preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments at the hearing
must submit electronic or written
comments by May 25, 2004 and submit
an outline of the topics to be discussed
and the time to be devoted to each topic
(signed original and eight (8) copies). A
period of 10 minutes will be allotted to
each person for making comments. An
agenda showing the scheduling of the
speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.

Drafting Information

The principal author of these
proposed regulations is John Richards of
the Office of Division Counsel/Associate
Chief Counsel (Tax Exempt and
Government Entities). However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 31

Employment taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Proposed Amendment to the
Regulations

Accordingly, 26 CFR part 31 is
proposed to be amended as follows:

PART 31 —EMPLOYMENT TAXES

Paragraph 1. The authority citation
for part 31 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. In § 31.3121(b)(2)-1, paragraph
(d) is revised to read as follows:

§31.3121(b)(2)-1 Domestic service
performed by students for certain college
organizations.

* * * * *

(d) A school, college, or university is
described in section 3121(b)(2) if its
primary function is the presentation of
formal instruction, it normally
maintains a regular faculty and
curriculum, and it normally has a
regularly enrolled body of students in
attendance at the place where its
educational activities are regularly
carried on. See section 170(b)(1)(A)(ii)

and the regulations thereunder.
* * * * *

Par. 3. Section 31.3121(b)(10)-2 is
amended by: adding a heading for
paragraphs (a) and (b), revising
paragraphs (c) and (d), redesignating
paragraph (e) as paragraph (g), and
adding paragraphs (e) and (f).

The revisions and additions read as
follows:

§31.3121(b)(10)-2 Services performed by
certain students in the employ of a school,
college, or university, or of a nonprofit
organization auxiliary to a school, college,
or university.

(a) General rule. (1)

(b) Statutory tests. * * *

(c) School, College, or University. A
school, college, or university is
described in section 3121(b)(10) if its
primary function is the presentation of
formal instruction, it normally
maintains a regular faculty and
curriculum, and it normally has a
regularly enrolled body of students in

* % %
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attendance at the place where its
educational activities are regularly
carried on. See section 170(b)(1)(A)(ii)
and the regulations thereunder.

(d) Student Status—general rule.
Whether an employee has the status of
a student performing the services shall
be determined based on the relationship
of the employee with the organization
for which the services are performed. In
order to have the status of a student, the
employee must perform services in the
employ of a school, college, or
university described in paragraph (c) of
this section at which the employee is
enrolled and regularly attending classes
in pursuit of a course of study within
the meaning of paragraphs (d)(1) and (2)
of this section. In addition, the
employee’s services must be incident to
and for the purpose of pursuing a course
of study within the meaning of
paragraph (d)(3) of this section at such
school, college, or university. An
employee who performs services in the
employ of an affiliated organization
described in paragraph (a)(2) of this
section must be enrolled and regularly
attending classes at the affiliated school,
college, or university within the
meaning of paragraph (c) of this section
in pursuit of a course of study within
the meaning of paragraphs (d)(1) and (2)
of this section. In addition, the
employee’s services must be incident to
and for the purpose of pursuing a course
of study within the meaning of
paragraph (d)(3) of this section at such
school, college, or university.

(1) Enrolled and regularly attending
classes. An employee must be enrolled
and regularly attending classes at a
school, college, or university within the
meaning of paragraph (c) of this section
at which the employee is employed to
have the status of a student within the
meaning of section 3121(b)(10). An
employee is enrolled within the
meaning of section 3121(b)(10) if the
employee is registered for a course or
courses creditable toward an
educational credential described in
paragraph (d)(2) of this section. In
addition, the employee must be
regularly attending classes to have the
status of a student. For purposes of this
paragraph (d)(1), a class is an
instructional activity led by a
knowledgeable faculty member for
identified students following an
established curriculum. Traditional
classroom activities are not the sole
means of satisfying this requirement.
For example, research activities under
the supervision of a faculty advisor
necessary to complete the requirements
for a Ph.D. degree may constitute classes
within the meaning of section
3121(b)(10). The frequency of events

such as these determines whether the
employee may be considered to be
regularly attending classes.

(2) Course of study. An employee
must be pursuing a course of study in
order to have the status of a student. A
course of study is one or more courses
the completion of which fulfills the
requirements necessary to receive an
educational credential granted by a
school, college, or university within the
meaning of paragraph (c) of this section.
For purposes of this paragraph, an
educational credential is a degree,
certificate, or other recognized
educational credential granted by an
organization described in paragraph (c)
of this section. In addition, a course of
study is one or more courses at a school,
college or university within the meaning
of paragraph (c) of this section the
completion of which fulfills the
requirements necessary for the
employee to sit for an examination
required to receive certification by a
recognized organization in a field.

(3) Incident to and for the purpose of
pursuing a course of study. An
employee’s services must be incident to
and for the purpose of pursuing a course
of study in order for the employee to
have the status of a student. Whether an
employee’s services are incident to and
for the purpose of pursuing a course of
study shall be determined on the basis
of the relationship of such employee
with the organization for which such
services are performed. The educational
aspect of the relationship, as compared
to the service aspect of the relationship,
must be predominant in order for the
employee’s services to be incident to
and for the purpose of pursuing a course
of study. The educational aspect of the
relationship between the employer and
the employee is established by the
employee’s course workload. The
service aspect of relationship is
established by the facts and
circumstances related to the employee’s
employment. In the case of an employee
with the status of a career employee
within the meaning of paragraph
(d)(3)(ii) of this section, the service
aspect of the relationship with the
employer is predominant. Standards
applicable in determining whether an
employee’s services are considered to be
incident to and for the purpose of
pursuing a course of study are provided
in paragraphs (d)(3)(i) and (ii) of this
section.

(i) Course workload. The educational
aspect of an employee’s relationship
with the employer is evaluated based on
the employee’s course workload.
Whether an employee’s course workload
is sufficient in order for the employee’s
employment to be incident to and for

the purpose of pursuing a course of
study generally depends on the
particular facts and circumstances. A
relevant factor in evaluating an
employee’s course workload is the
employee’s course workload relative to
a full-time course workload at the
school, college or university within the
meaning of paragraph (c) of this section
at which the employee is enrolled and
regularly attending classes.

(ii) Career employee status. Services
of an employee with the status of a
career employee are not incident to and
for the purpose of pursuing a course of
study. An employee has the status of a
career employee if the employee is
described in paragraph (d)(3)(ii)(A), (B),
(C) or (D) of this section.

(A) Hours worked. An employee has
the status of a career employee if the
employee regularly performs services 40
hours or more per week.

(B) Professional employee. An
employee has the status of a career
employee if the employee is a
professional employee. A professional
employee is an employee—

(1) Whose primary duty consists of
the performance of work requiring
knowledge of an advanced type in a
field of science or learning customarily
acquired by a prolonged course of
specialized intellectual instruction and
study, as distinguished from a general
academic education, from an
apprenticeship, and from training in the
performance of routine mental, manual,
or physical processes.

(2) Whose work requires the
consistent exercise of discretion and
judgment in its performance; and

(3) Whose work is predominantly
intellectual and varied in character (as
opposed to routine mental, manual,
mechanical, or physical work) and is of
such character that the output produced
or the result accomplished cannot be
standardized in relation to a given
period of time.

(C) Terms of employment. An
employee with the status of a career
employee includes any employee who
is—

(1) Eligible to receive vacation, sick
leave, or paid holiday benefits;

(2) Eligible to participate in any
retirement plan described in section
401(a) that is established or maintained
by the employer, or would be eligible to
participate if age and service
requirements were met;

(3) Eligible to participate in an
arrangement described in section 403(b),
or would be eligible to participate if age
and service requirements were met;

(4) Eligible to participate in a plan
described under section 457(a), or
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would be eligible to participate if age
and service requirements were met;

(5) Eligible for reduced tuition (other
than qualified tuition reduction under
section 117(d)(5) provided to a teaching
or research assistant who is a graduate
student) because of the individual’s
employment relationship with the
institution;

(6) Eligible to receive employee
benefits described under sections 79
(life insurance), 127 (qualified
educational assistance), 129 (dependent
care assistance programs), or 137
(adoption assistance); or

7) Classified by the employer as a
career employee.

(D) Licensure status. An employee is
a career employee if the employee is
required to be licensed under state or
local law to work in the field in which
the employee performs services.

(e) Examples. The following examples
illustrate the principles of paragraphs
(c) and (d) of this section:

Example 1. (i) Employee C is employed by
State University T to provide services as a
clerk in T’s administrative offices, and is
enrolled and regularly attending classes at T
in pursuit of a B.S. degree in biology. C has
a course workload which constitutes a full-
time course workload at T. C performs
services on average 20 hours per week, but
from time to time works 40 hours or more
during a week. C receives only hourly wages
and no other pay or benefits. C is not
required under state or local law to be
licensed to perform the services for T.

(ii) In this example, C is employed by T,

a school, college, or university within the
meaning of paragraph (c) of this section. C is
enrolled and regularly attending classes at T
in pursuit of a course of study. C’s hours
worked do not cause C to have the status of

a career employee, even though C may
occasionally work 40 hours or more during

a week. C’s part-time employment relative to
C’s full-time course workload indicates that
C’s services are incident to and for the
purpose of pursuing a course of study. C is
not a professional employee, and C’s terms of
employment and licensure status do not
cause C to have the status of a career
employee within the meaning of paragraph
(d)(3)(ii) of this section. Thus, C has the
status of a student. Accordingly, C’s services
are excepted from employment under section
3121(b)(10).

Example 2. (i) Employee D is employed in
the accounting department of University U,
and is enrolled and regularly attending
classes at U in pursuit of an M.B.A. degree.
D has a course workload which constitutes a
half-time course workload at U. D’s work
does not require the consistent exercise of
discretion and judgment, and is not
predominantly intellectual and varied in
character. D regularly performs services full-
time (40 hours per week), and is eligible to
participate in a retirement plan described in
section 401(a) maintained by U.

(ii) In this example, D is employed by U,

a school, college, or university within the

meaning of paragraph (c) of this section. In
addition, D is enrolled and regularly
attending classes at U in pursuit of a course
of study. However, D has the status of a
career employee because D regularly works
40 hours per week, and is eligible to
participate in U’s section 401(a) retirement
plan. Because D has the status of a career
employee within the meaning of paragraph
(d)(3)(ii) of this section, D’s services are not
incident to and for the purpose of pursuing
a course of study. Accordingly, D’s services
are not excepted from employment under
section 3121(b)(10).

Example 3. (i) Employee E is employed by
University V to provide patient care services
at a teaching hospital that is an
unincorporated division of V. These services
are performed as part of a medical residency
program in a medical specialty sponsored by
V. The residency program in which E
participates is accredited by the
Accreditation Council for Graduate Medical
Education. Upon completion of the program,
E will receive a certificate of completion, and
be eligible to sit for an examination required
to be certified by a recognized organization
in the medical specialty. E regularly performs
services more than 40 hours per week. E’s
patient care services require knowledge of an
advanced type in the field of medicine, and
are predominantly intellectual and varied in
character. Further, although E is subject to
supervision, E’s services require the
consistent exercise of discretion and
judgment regarding the treatment of patients.
In addition, E receives vacation, sick leave,
and paid holiday benefits; and salary deferral
benefits under an arrangement described in
section 403(b). E is a first-year resident, and
thus is not eligible to be licensed to practice
medicine under the laws of the state in
which E performs services.

(ii) In this example, E is employed by V,

a school, college, or university within the
meaning of paragraph (c) of this section.
However, because of E’s hours worked,
professional employee status, and employee
benefits, E has the status of a career employee
within the meaning of paragraph (d)(3)(ii) of
this section. Thus, E’s services are not
incident to and for the purpose of pursuing
a course of study. Accordingly, E’s services
are not excepted from employment under
section 3121(b)(10).

Example 4. (i) Employee F is employed in
the facilities management department of
University W. F has a B.S. degree in
engineering, and is completing the work
experience required to sit for an examination
to become a professional engineer eligible for
licensure under state or local law. F is not
attending classes at W in pursuit of a course
of study leading to an educational credential.
F regularly performs services 40 hours or
more per week. F receives certain employee
benefits including vacation, sick leave, and
paid holiday benefits. F also receives
retirement benefits under an arrangement
described in section 457.

(ii) In this example, F is employed by W,

a school, college, or university within the
meaning of paragraph (c) of this section.
However, F is not enrolled and regularly
attending classes at W in pursuit of a course
of study. F’s work experience is not a course

of study for purposes of paragraph (d)(2) of
this section. In addition, because of F’s hours
worked and employment benefits, F has the
status of a career employee within the
meaning of paragraph (d)(3)(ii) of this
section. Thus, F’s services are not incident to
and for the purpose of pursuing a course of
study. Accordingly, F’s services are not
excepted from employment under section
3121(b)(10).

Example 5. (i) Employee G is employed by
Employer X as an apprentice in a skilled
trade. X is a subcontractor providing services
in the field in which G wishes to specialize.
G is pursuing a certificate in the skilled trade
from Community College C. G is performing
services for X pursuant to an internship
program sponsored by C under which its
students gain experience, and receive credit
toward a certificate in the trade.

(ii) In this example, G is employed by X.

X is not a school, college or university within
the meaning of paragraph (c) of this section.
Thus, the exception from employment under
section 3121(b)(10) is not available with
respect to G’s services for X.

Example 6. (i) Employee H is employed by
a cosmetology school Y at which H is
enrolled and regularly attending classes in
pursuit of a certificate of completion. Y’s
primary function is to carry on educational
activities to prepare its students to work in
the field of cosmetology. Prior to issuing a
certificate, Y requires that its students gain
experience in cosmetology services by
performing services for the general public on
Y’s premises. H performs services less than
40 hours per week. H’s work does not require
knowledge of an advanced type in a field of
science or learning, nor is it predominantly
intellectual and varied in character. H
receives remuneration in the form of hourly
compensation from Y for providing
cosmetology services to clients of Y, and does
not receive any other compensation or
benefits. H is not required to be a licensed
cosmetologist in the state in which H
performs services while participating in the
training program.

(ii) In this example, H is employed by Y,

a school, college or university within the
meaning of paragraph (c) of this section, and
is enrolled and regularly attending classes at
Y in pursuit of a course of study. In addition,
because H works less than 40 hours per
week, H is not a professional employee, and
H’s terms of employment, and licensure
status do not indicate that H has the status
of a career employee, H is not a career
employee within the meaning of paragraph
(d)(3)(ii) of this section. Thus, H’s services
are incident to and for the purpose of
pursuing a course of study. Accordingly, H’s
services are excepted from employment
under section 3121(b)(10).

Example 7. (i) Employee ] is a teaching
assistant at University Z. J is enrolled and
regularly attending classes in pursuit of a
graduate degree at Z. ] has a course workload
which constitutes a full-time course
workload at Z. ] performs services less than
40 hours per week. J’s duties include grading
quizzes, providing class and laboratory
instruction pursuant to a lesson plan
developed by the professor, and preparing
laboratory equipment for demonstrations. J
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receives no employee benefits. ] receives a
cash stipend and a qualified tuition
reduction within the meaning of section
117(d)(5) for the credits earned for being a
teaching assistant. J is not required under
state or local law to be licensed to perform
the activities of a teaching assistant.

(ii) In this example, ] is employed as a
teaching assistant by Z, a school, college, or
university within the meaning of paragraph
(c), and is enrolled and regularly attending
classes at Z in pursuit of a course of study.
J’s full-time course workload relative to J’s
employment workload indicates that J’s
services are incident to and for the purpose
of pursuing a course of study. J is not a
professional employee because J’s work does
not require the consistent exercise of
discretion and judgment in its performance.
In addition, J’s terms of employment and
licensure status do not cause J to have the
status of a career employee within the
meaning of paragraph (d)(3)(ii) of this
section. Thus, ] has the status of a student.
Accordingly, J services are excepted from
employment under section 3121(b)(10).

(f) Effective date. Paragraphs (c), (d)
and (e) of this section apply to services
performed on or after February 25, 2004.

* * * * *

Par. 4. In §31.3306(c)(10)-2:

1. Paragraph (c) is revised.

2. Paragraphs (d) and (e) are added.

The revision and addition read as
follows:

§31.3306(c)(10)-2 Services of student in
employ of a school, college, or university.
* * * * *

(c) General rule. (1) For purposes of
this section, the tests are the character
of the organization in the employ of
which the services are performed and
the status of the employee as a student
enrolled and regularly attending classes
at the school, college, or university
described in paragraph (c)(2) of this
section, in the employ of which he
performs the services. The type of
services performed by the employee, the
place where the services are performed,
and the amount of remuneration for
services performed by the employee are
not material.

(2) School, college, or university. A
school, college, or university is
described in section 3306(c)(10)(B) if its
primary function is the presentation of
formal instruction, and it normally
maintains a regular faculty and
curriculum, and it normally has a
regularly enrolled body of students in
attendance at the place where its
educational activities are regularly
carried on. See section 170(b)(1)(A)(ii)
and the regulations thereunder.

(d) Student Status—general rule.
Whether an employee has the status of
a student within the meaning of section
3306(c)(10)(B) performing the services
shall be determined based on the

relationship of the employee with the
organization for which the services are
performed. In order to have the status of
a student, the employee must perform
services in the employ of a school,
college, or university described in
paragraph (c)(2) of this section at which
the employee is enrolled and regularly
attending classes in pursuit of a course
of study within the meaning of
paragraphs (d)(1) and (2) of this section.
In addition, the employee’s services
must be incident to and for the purpose
of pursuing a course of study at such
school, college, or university within the
meaning of paragraph (d)(3) of this
section.

(1) Enrolled and regularly attending
classes. An employee must be enrolled
and regularly attending classes at a
school, college, or university within the
meaning of paragraph (c)(2) of this
section at which the employee is
employed to have the status of a student
within the meaning of section
3306(c)(10)(B). An employee is enrolled
within the meaning of section
3306(c)(10)(B) if the employee is
registered for a course or courses
creditable toward an educational
credential described in paragraph (d)(2)
of this section. In addition, the
employee must be regularly attending
classes to have the status of a student.
For purposes of this paragraph (d)(1), a
class is a didactic activity in which a
faculty member plays a leadership role
in furthering the objectives of an
established curriculum. Traditional
classroom activities are not the sole
means of satisfying this requirement.
The frequency of events such as these
determines whether the employee may
be considered to be regularly attending
classes.

(2) Course of study. An employee
must be pursuing a course of study in
order to have the status of a student
within the meaning of section
3306(c)(10)(B). A course of study is one
or more courses the completion of
which fulfills the requirements
necessary to receive an educational
credential granted by a school, college,
or university within the meaning of
paragraph (c)(2) of this section. For
purposes of this paragraph, an
educational credential is a degree,
certificate, or other recognized
educational credential granted by an
organization described in paragraph
(c)(2) of this section. In addition, a
course of study is one or more courses
at a school, college or university within
the meaning of paragraph (c)(2) of this
section the completion of which fulfills
the requirements necessary for the
employee to sit for an examination

required to receive certification by a
recognized organization in a field.

(3) Incident to and for the purpose of
pursuing a course of study. An
employee’s services must be incident to
and for the purpose of pursuing a course
of study in order for the employee to
have the status of a student within the
meaning of section 3306(c)(10)(B).
Whether an employee’s services are
incident to and for the purpose of
pursuing a course of study shall be
determined on the basis of the
relationship of such employee with the
organization for which such services are
performed. The educational aspect of
the relationship, as compared to the
service aspect of the relationship, must
be predominant in order for the
employee’s services to be incident to
and for the purpose of pursuing a course
of study. The educational aspect of the
relationship between the employer and
the employee is established by the
employee’s course workload. The
service aspect of relationship is
established by the facts and
circumstances related to the employee’s
employment. In the case of an employee
with the status of a career employee, the
service aspect of the relationship with
the employer is predominant. Standards
applicable in determining whether an
employee’s services are considered to be
incident to and for the purpose of
pursuing a course of study are provided
in paragraphs (d)(3)(i) and (ii) of this
section.

(i) Course workload. The educational
aspect of an employee’s relationship
with the employer is evaluated based on
the employee’s course workload.
Whether an employee’s course workload
is sufficient for the employee’s
employment to be incident to and for
the purpose of pursuing a course of
study generally depends on the
particular facts and circumstances. A
relevant factor in evaluating the
employee’s course workload is the
employee’s course workload relative to
a full-time course workload at the
school, college or university within the
meaning of paragraph (c)(2) of this
section at which the employee is
enrolled and regularly attending classes.

(ii) Career employee status. Services
of an employee with the status of a
career employee are not incident to and
for the purpose of pursuing a course of
study. An employee has the status of a
career employee if the employee is
described in paragraph (d)(3)(ii)(A), (B),
(C), or (D) of this section.

(A) Hours worked. An employee has
the status of a career employee if the
employee regularly performs services 40
hours or more per week.
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(B) Professional employee. An
employee has the status of a career
employee if the employee is a
professional employee. A professional
employee is an employee—

(1) Whose primary duty consists of
the performance of work requiring
knowledge of an advanced type in a
field of science or learning customarily
acquired by a prolonged course of
specialized intellectual instruction and
study, as distinguished from a general
academic education, from an
apprenticeship, and from training in the
performance of routine mental, manual,
or physical processes.

(2) Whose work requires the
consistent exercise of discretion and
judgment in its performance; and

(3) Whose work is predominantly
intellectual and varied in character (as
opposed to routine mental, manual,
mechanical, or physical work) and is of
such character that the output produced
or the result accomplished cannot be
standardized in relation to a given
period of time.

(C) Terms of employment. An
employee with the status of a career
employee includes any employee who
is—

(1) Eligible to receive vacation, sick
leave, or paid holiday benefits;

(2) Eligible to participate in any
retirement plan described in section
401(a) that is established or maintained
by the employer, or would be eligible to
participate if age and service
requirements were met;

(3) Eligible to participate in an
arrangement described in section 403(b),
or would be eligible to participate if age
and service requirements were met;

(4) Eligible to participate in a plan
described under section 457(a), or
would be eligible to participate if age
and service requirements were met;

(5) Eligible for reduced tuition (other
than qualified tuition reduction under
section 117(d)(5) provided to a teaching
or research assistant who is a graduate
student) because of the individual’s
employment relationship with the
institution;

(6) Eligible to receive employee
benefits described under sections 79

(life insurance), 127 (qualified
educational assistance), 129 (dependent
care assistance programs), or 137
(adoption assistance); or

(7) Classified by the employer as a
career employee.

(D) Licensure status. An employee is
a career employee if the employee is
required to be licensed under state or
local law to work in the field in which
the employee performs services.

(e) Effective date. Paragraphs (c) and
(d) of this section apply to services

performed on or after February 25, 2004.

Mark E. Matthews,

Deputy Commissioner for Service and
Enforcement.

[FR Doc. 04—3994 Filed 2—24—-04; 8:45 am)]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY
40 CFR Part 52

[CA295-0439; FRL-7626-6]

Revisions to the California State
Implementation Plan, San Diego
County Air Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the San Diego County Air
Pollution Control District portion of the
California State Implementation Plan
(SIP). These revisions concern oxides of
nitrogen (NOx) emissions from
stationary reciprocating internal
combustion engines. We are proposing
to approve local rules to regulate these
emission sources under the Clean Air
Act as amended in 1990 (CAA or the
Act). We are taking comments on this
proposal and plan to follow with a final
action.

DATES: Any comments must arrive by
March 26, 2004.

ADDRESSES: Send comments to Andy
Steckel, Rulemaking Office Chief (AIR—
4), U.S. Environmental Protection

TABLE 1.—SUBMITTED RULE

Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105-3901
or e-mail to steckel.andrew@epa.gov, or
submit comments at http://
www.regulations.gov.

You can inspect copies of the
submitted SIP revisions, EPA’s technical
support document (TSD), and public
comments at our Region IX office during
normal business hours by appointment.
You may also see copies of the
submitted SIP revisions by appointment
at the following locations:

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 1001 “I”’ Street,
Sacramento, CA 95814.

San Diego County Air Pollution Control
District, 9150 Chesapeake Dr., San
Diego, CA 92123-1096.

A copy of the rule may also be available
via the Internet at http://
www.arb.ca.gov/drdb/drdbltxt.htm.
Please be advised that this is not an
EPA Web site and may not contain the
same version of the rule that was
submitted to EPA.

FOR FURTHER INFORMATION CONTACT.:
Thomas C. Canaday, EPA Region IX,
(415) 947—4121, canaday.tom@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to EPA.

Table of Contents

1. The State’s Submittal
A. What rule did the State submit?
B. Are there other versions of this rule?
C. What is the purpose of the submitted
rule revisions?
II. EPA’s Evaluation and Action.
A. How is EPA evaluating the rule?
B. Does the rule meet the evaluation
criteria?
C. Public comment and final action.
III. Statutory and Executive Order Reviews

1. The State’s Submittal
A. What Rule Did the State Submit?

Table 1 lists the rule addressed by this
proposal with the date that it was
adopted by the local air agency and
submitted by the California Air
Resources Board (CARB).

Local agency I?\lu(le Rule title Adopted Submitted
SDCAPCD ..ottt 69.4 | Stationary Reciprocating Internal Combustion En- 07/30/03 11/04/03
gines—Reasonably Available Control Technology.
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On December 23, 2003, this rule
submittal was found to meet the
completeness criteria in 40 CFR Part 51
Appendix V, which must be met before
formal EPA review.

B. Are There Other Versions of This
Rule?

We approved a version of Rule 69.4
into the SIP on January 22, 1997. The
San Diego County Air Pollution Control
District adopted revisions to the SIP-
approved version on November 15, 2000
and CARB submitted them to us on
March 14, 2001. While we can act on
only the most recently submitted
version, we have reviewed materials
provided with previous submittals.

C. What Is the Purpose of the Submitted
Rule Revisions?

NOx contributes to the production of
ground-level ozone, smog and
particulate matter, which harm human
health and the environment. Section
110(a) of the CAA requires states to
submit regulations that control NOx
emissions. Rule 69.4 regulates NOx
emissions from stationary reciprocating
internal combustion engines at facilities
emitting 50 tons or more per year of
NOx. The proposed revisions require all
engines subject to the emission limits of
the rule to record specified operating
parameters, to have a non-resettable
totalizing fuel or hour meter, and to be
tested at least once every 24 months.
Any existing gaseous-fueled engine
rated at 1,000 brake horsepower or
greater and operated more than 2,000
hours per year must be tested annually.
In addition, an owner or operator of
such engines newly installed after the
date of this rule revision will be
required to continuously monitor
operating parameters to ensure
compliance with the emission standards
of the rule. Operators of large new
engines (5,000 brake horsepower or
larger), operating 6,000 hours or more
per year, will be required to
continuously monitor emissions. The
revisions also specify the averaging
period for determining compliance and
provide minor clarifications and
updates. The TSD has more information
about this rule.

II. EPA’s Evaluation and Action
A. How Is EPA Evaluating the Rule?

Generally, SIP rules must be
enforceable (see section 110(a) of the
Act), must require Reasonably Available
Control Technology (RACT) for major
sources in nonattainment areas (see
section 182(a)(2)(A) and 182(f)), and
must not relax existing requirements
(see sections 110(1) and 193). The San

Diego County Air Pollution Control
District regulates an ozone
nonattainment area (see 40 CFR part 81),
so Rule 69.4 must fulfill RACT.

Guidance and policy documents that
we used to help evaluate enforceability
and RACT requirements consistently
include the following:

1. “State Implementation Plans;
Nitrogen Oxides Supplement to the
General Preamble; Clean Air Act
Amendments of 1990 Implementation of
Title I; Proposed Rule,” (the NOx
Supplement), 57 FR 55620, November
25, 1992.

2. “Issues Relating to VOC Regulation
Cutpoints, Deficiencies, and
Deviations,” EPA, May 25, 1988 (the
Bluebook).

3. “Guidance Document for Correcting
Common VOC & Other Rule
Deficiencies,” EPA Region 9, August 21,
2001 (the Little Bluebook).

4. Determination of Reasonably
Available Control Technology and Best
Available Retrofit Control Technology
for Stationary Spark-Ignited Internal
Combustion Engines, State of California
Air Resources Board, November, 2001.

B. Does the Rule Meet the Evaluation
Criteria?

We believe this rule is consistent with
the relevant policy and guidance
regarding enforceability, RACT, and SIP
relaxations. The TSD has more
information on our evaluation.

C. Public Comment and Final Action

Because EPA believes the submitted
rule fulfills all relevant requirements,
we are proposing to fully approve it as
described in section 110(k)(3) of the Act.
We will accept comments from the
public on this proposal for the next 30
days. Unless we receive convincing new
information during the comment period,
we intend to publish a final approval
action that will incorporate this rule
into the federally enforceable SIP.

IV. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a “significant regulatory
action” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This proposed action merely
proposes to approve state law as
meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies

that this proposed rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
proposes to approve pre-existing
requirements under state law and does
not impose any additional enforceable
duty beyond that required by state law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Public Law 104—4).

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
proposes to approve a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This proposed rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This proposed
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).
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List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements.
Authority: 42 U.S.C. 7401 et seq.

Dated: February 9, 2004.
Wayne Nastri,
Regional Administrator, Region IX.
[FR Doc. 04—4128 Filed 2—24—04; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL MARITIME COMMISSION

46 CFR Part 515
[Docket No. 04-02]

Optional Rider for Proof of Additional
NVOCC Financial Responsibility

AGENCY: Federal Maritime Commission.
ACTION: Notice of proposed rulemaking;
extension of time.

SUMMARY: Upon consideration of two
requests, the Commission has
determined to extend the comment
period in this matter.

DATES: Comments are now due on
February 27, 2004.

ADDRESSES: Address all comments
concerning this proposed rule to: Bryant
L. VanBrakle, Secretary, Federal
Maritime Commission, 800 North
Capitol Street, NW., Room 1046,
Washington, DC 20573-0001, E-mail:
secretary@fmec.gov.

FOR FURTHER INFORMATION CONTACT:
Amy W. Larson, General Counsel,
Federal Maritime Commaission, 800
North Capitol Street, NW., Room 1018,
Washington, DC 20573-0001, (202) 523—
5740, E-mail: GeneralCounsel@fmc.gov.

Sandra L. Kusumoto, Director, Bureau
of Consumer Complaints and Licensing;
Federal Maritime Commission, 800
North Capitol Street, NW., Room 970,
(202) 523-5787, E-mail:
otibonds@fmc.gov.

SUPPLEMENTARY INFORMATION: The
Commission by Notice of Proposed
Rulemaking published January 29, 2004,
69 FR 42714273, proposed to amend
its regulations governing proof of
financial responsibility for ocean
transportation intermediaries. The
Commission proposes to allow an
optional rider for additional coverage to
be filed with a licensed non-vessel-
operating common carrier’s proof of
financial responsibility for such carriers
serving the U.S. oceanborne trade with
the People’s Republic of China.

The American Surety Association and
The Surety Association of America are

seeking a seven-day extension of time to
Friday, February 27, 2004, to file
comments. In support of this request,
the parties advise that they require
additional time to complete and submit
their comments. The Commission has
determined to grant the requests.
Comments are now due on Friday,
February 27, 2004.

Bryant L. VanBrakle,
Secretary.

[FR Doc. 04—4071 Filed 2—24-04; 8:45 am)]
BILLING CODE 6730-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 600

[Docket No. 031031272-3272-01; I.D.
102903A]

RIN 0648-AR76

Fisheries of the United States;
Essential Fish Habitat

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Advance notice of proposed
rulemaking; consideration of revision to
Essential Fish Habitat (EFH) guidelines;
reopening of the comment period.

SUMMARY: In a document published in
the Federal Register on December 11,
2003, NMFS requested comments on
potential revisions to the EFH
guidelines. The comment period for the
advance notice of proposed rulemaking
(ANPR) closed on January 26, 2004. The
intent of this document is to announce
the reopening of the public comment
period.

DATES: Written comments must be
received no later than 5 p.m. eastern
standard time on or before April 26,
2004.

ADDRESSES: Written comments must be
sent to Rolland A. Schmitten, Director,
Office of Habitat Conservation, NOAA
National Marine Fisheries Service, F/HC
- EFH ANPR, 1315 East-West Highway,
Silver Spring, MD 20910. Comments
may also be sent via fax to (301) 427—
2570 or by e-mail to 0648-
AR76@noaa.gov. Include in the subject
line of the e-mail comment the
following document identifier: 0648—
AR76. The EFH guidelines can be
located online at http://
www.nmfs.noaa.gov/habitat/
habitatprotection/
essentialfishhabitat8.htm or within the

Code of Federal Regulations at 50 CFR
600.805 to 600.930.

FOR FURTHER INFORMATION CONTACT:
Karen Abrams at (301) 713—4300 (ext.
149) or David MacDuffee at (301) 713—
4300 (ext. 155).

SUPPLEMENTARY INFORMATION: As
announced in the Federal Register on
December 11, 2003 (68 FR 69070),
NMFS requested comments on potential
revisions to the EFH guidelines. The
comment period closed on January 26,
2004. While NMFS received several
comments expressing opinions about
whether the EFH guidelines should be
revised, NMFS was also asked to
lengthen the comment period beyond
the original 45 days. As one of the
functions of the EFH guidelines is to
assist the Fishery Management Councils
(Councils) in identifying and conserving
EFH, and only one Council had the
ability to provide substantive
comments, NMFS has decided to reopen
the comment period to allow the public
and the Councils an additional
opportunity to comment on the EFH
guidelines. The agency believes these
additional comments will aid in the
evaluation of the EFH guidelines.
Comments received between January 26,
2004 and the date of this notice will be
given full consideration by NMFS.

Background

In January 2002, NMFS promulgated
a final rule (67 FR 2343) that established
guidelines (50 CFR 600.805 to 600.930)
to assist the Councils and the Secretary
of Commerce (Secretary) in the
description and identification of EFH in
fishery management plans (FMPs), the
identification of adverse effects to EFH,
and the identification of actions
required to conserve and enhance EFH.
The final rule also detailed procedures
the Secretary (acting though NMFS),
other Federal agencies, and the Councils
will use to coordinate, consult, or
provide recommendations on Federal
and state actions that may adversely
affect EFH. Such guidelines
promulgated through regulation were
mandated in the 1996 amendments
incorporated into the Magnuson-Stevens
Fishery Conservation and Management
Act (16 U.S.C. 1855(b)(1)(A)). The
intended effect of the guidelines is to
promote the protection, conservation,
and enhancement of EFH.

After a 5—year public process, NMFS
finalized the EFH guidelines in 2002.
Nevertheless, NMFS recognized that a
great deal of interest remained from
various stakeholders in how to integrate
habitat considerations into fishery
management. As a result of this interest,
NMFS committed to evaluating the
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efficacy of the EFH guidelines as they
are implemented, to apply the lessons
learned from such implementation as
appropriate, and to consider changing
the regulations if warranted through an
appropriate public process.

NMFS recognizes that
implementation of the Act’s EFH
provisions is complex and requires
considerable species and habitat
information not always equally
available across species or geography. In
addition, NMFS recognizes that not all
habitats exhibit the same characteristics,
and that implementation of the EFH

guidelines continues to attract public
interest from its stakeholders.

Given ongoing interest in EFH and
NMFS’ commitment to evaluate the
efficacy of the EFH guidelines through
an appropriate public process, NMFS
solicits input from the public regarding
(1) whether the EFH guidelines (50 CFR
600.805 to 600.930) should be revised,
and (2) if revisions are desired, what
parts of the guidelines should be
revised, how should they be revised,
and why. NMFS will use this
information in determining whether to
proceed with a revision to the EFH

guidelines, and, if so, the issues to be
addressed.

This ANPR has been determined to be
significant for the purposes of Executive
Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: February 19, 2004.
William T. Hogarth,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 04—4149 Filed 2—24—04; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE
Forest Service

Ashland Forest Resiliency, Rogue
River—Siskiyou National Forest,
Jackson County, Oregon

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
Environmental Impact Statement.

SUMMARY: Pursuant to the provisions of
section 102(2) of the National
Environmental Policy Act (NEPA) of
1969 (42 USC 4332 (2)), the USDA,
Forest Service is analyzing Ashland
Forest Resiliency as an authorized
hazardous fuels project under the
Healthy Forests Restoration Act of 2003.
Pursuant to Sections 103 and 104 of the
Healthy Forests Restoration Act, the
Ashland Ranger District of the Rogue
River-Siskiyou National Forest will
prepare an Environmental Impact
Statement (EIS). The purpose of the EIS
is to analyze and disclose the
environmental effects associated with a
Proposed Action that includes a suite of
site specific proposals for implementing
several types of hazardous fuel
reduction actions designed to restore
more fire resilient forests for the
federally managed lands within the
Upper Bear Analysis Area. This area
includes the Ashland Municipal
Watershed and is the subject of an
integrated assessment of current
conditions and recommendations for
action (2003 Upper Bear Assessment).
Site-specific actions being proposed are
designed to “protect” human and
ecosystem values from large scale, high
intensity wildfire. Proposals are
designed as comprehensive and
landscape-level treatments over several
decades.

The activities are proposed within
portions of the Ashland Creek, Neil
Creek, Hamilton Creek and Wagner
Creek sub-watersheds of the Bear Creek
watershed, located on lands

administered by the Rogue River-
Siskiyou National Forest, Ashland
Ranger District, Jackson County, Oregon.

This proposal will tier to and be
designed under the Final Environmental
Impact Statement for the Rogue River
National Forest Land and Resource
Management Plan (LRMP, 1990), as
amended by the Northwest Forest Plan
(NWFP)(USDA Forest Service and USDI
Bureau of Land Management 1994),
which provides guidance for land
management activities.

The Ashland Ranger District invites
written comments concerning the scope
of the analysis in addition to those
comments that will be solicited as a
result of local public participation
activities. The Forest Service will also
give notice of the full environmental
analysis and decision making process so
that interested and affected people are
made aware as to how they may
participate and contribute to the final
decision.

DATES: Issues and comments concerning
the scope and analysis of this proposal
must be received by April 30, 2004.

ADDRESSES: Submit written comments
regarding this proposal to District
Ranger, Ashland Ranger District, 645
Washington Street, Ashland, Oregon,
97520; FAX (541) 552—2922 or
electronically to comments pacific
northwest _rogueriver
ashland@fs.fed.us.

FOR FURTHER INFORMATION CONTACT:
Direct questions about this proposal and
EIS to Chuck Anderson,
Interdisciplinary Team Leader, Rogue
River—Siskiyou National Forest, phone:
(541) 858-2323, FAX: (541) 858-2330,
e-mail: cjanderson02@fs.fed.us.
SUPPLEMENTARY INFORMATION: Under
Ashland Forest Resiliency, only
National Forest System lands would be
treated. The legal description of the area
being considered is T. 39 S., R. 1 E., in
sections 17, 19, 20, 21, 25, 27, 28, 29,
30, 31, 32, 33,34 and 35; T.40 S.,R. 1
E., in sections 1, 2, 3, 4, 5, 6, 8, 9, 10,
11, 12,13, 14,15and 17; T. 39 S.,,R 1
W., in sections 24, 25, 26, 34, 35 and 36;
and T. 40 S.,R. 1 W,, section 1 and 2,
W.M., Jackson County, Oregon. One of
the primary goals for the Ashland
Watershed is to “‘provide water for
domestic supply” for the City of
Ashland (RRNF LRMP page 4-265).
Additional primary goals for the
Watershed and the associated Upper

Bear Analysis Area are “to protect and
enhance conditions for late-successional
and old-growth forest ecosystems,
which serve as habitat for late-
successional and old-growth related
species including the northern spotted
owl]” (NWEP page C-11).

Purpose and Need for Action

The Need for the Proposed Action is
for urgent reduction of large-scale, high
intensity wildland fire in the Upper
Bear Analysis Area. One hundred years
of fire suppression and fuel
accumulations in this forest’s wildland/
urban interface now presents high
potential for large-scale, high intensity
wildfires that could significantly
interrupt the supply of clean water and
late-successional and old growth forest
ecosystems in this Analysis Area. The
Purpose of the Proposed Action is to
protect values at risk, reduce crown fire
potential and obtain conditions that are
more resilient to wildland fires.

For Ashland Forest Resiliency, the
Proposed Action is based on a strategy
resulting from the 2003 Upper Bear
Assessment. It is an integrated package
of connected actions designed to attain
the stated Purpose and Need, while
meeting Forest Plan Standards and
Guidelines. There may be a need for
Forest Plan amendment to ensure the
ability to meet the Purpose and Need
concurrent with attainment of Standards
and Guidelines. A decision resulting
from this NEPA analysis would also
supplement the Rogue River-Siskiyou
Fire Management Plan for the specific
federally managed portions of the Upper
Bear Analysis Area.

Proposed Action

The primary treatment proposals and
prescriptions include those that would
modify fire behavior during a wildland
fire event. Although stand treatments
cannot alter all variables that influence
fire behavior, they can directly or
indirectly influence species
composition, available fuel, fuel
arrangement, fuel moisture, and surface
winds. Reasons to enact treatments
(vegetation management and fuel
reduction) that affect fire behavior can
be categorized into two broad groups:
(1) Treatments that modify fire behavior
to facilitate effective fire suppression,
and (2) treatments that modify fire
behavior to reduce potential for large
scale high intensity wildland fire and/
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or subsequent effects to soil, water, and
late successional habitat.

Under Ashland Forest Resiliency, a
total of approximately 8,150 acres are
proposed to be treated. The first phase
of the protection strategy for the
Analysis Area and included under the
Proposed Action is the concept of
“compartmentalization”. This strategy
involves the creation of Defensible Fuel
Profile Zones (DFPZs) that integrate
with existing shaded fuel breaks, to
divide the Analysis Area into
compartments. These compartments
would be managed to eventually
achieve the desired conditions with an
overall objective of being able to contain
any fire start (human or lightning) and
subsequent fire within the compartment
in which it started. DFPZs are a type of
fuel break. The objective of the fuel
modification within the DFPZ is to
create large areas that are “crown-fire-
resistant”. Active crown fires moving
into these areas would drop to the
ground and rely less on the suppression
forces to be effective as compared to the
current shaded fuel break system. Fires
may still burn in these areas but
intensities and stand and resource
damage would be lower than before
treatment. This technique is not the
same as the shaded fuel break strategy
that has been previously implemented
in the Ashland Watershed. The DFPZs
proposed for Ashland Forest Resiliency
are designed to: Reduce wildland fire
intensity in treated areas by limiting the
amount of area affected by wildland fire;
create areas where fire suppression
efforts can be conducted more safely
and effectively; break up the continuity
of fuels over a large landscape; and
become anchor lines for further area-
wide fuel treatment, such as prescribed
burning. To develop DFPZs, surface fuel
reduction and understory vegetation
clearing would occur over wider
expanses than the current shaded fuel
breaks. The width of treated areas
would generally be V4 to %2 mile, with
variations in the widths depending on
vegetation cover, roads, geographic
features, strategic location, elevation,
and overall potential risk. The
completed DFPZs would consist mostly
of stands that would maintain a closed
canopy (>60% canopy closure of
dominant and co-dominant trees).
Cutting and disposing of generally
smaller diameter trees would primarily
accomplish this, although larger trees
may also be part of the treatment. This
treatment would remove the majority of
the existing ladder fuels. Pruning would
remove remaining ladder fuels and raise
the height-to-live-crown to 20-25 feet to
directly affect fire behavior. Reasons for

maintaining a mostly closed canopy
include: maintain higher fuel moistures;
reduce brush and grass growth; reduce
maintenance intervals; and maintain
future options for vegetation and fuels
management. The DFPZs as designed for
this compartmentalization strategy
would not be uniform even-aged areas,
but would encompass a wide variety in
ages, sizes, and distribution of trees. The
key feature would be the general
openness of the understory and
discontinuity of ladder fuels and ground
fuels, producing a low probability of
sustained crown fire. Also included in
these DFPZs would be strategically
placed safety zones for fire management
personnel. Continued maintenance of
these areas is an important component
to the effectiveness of this strategy. The
DFPZs and compartmentalization phase
of the Proposed Action are the highest
priority in that they would strategically
“compartmentalize” any fire. Based on
current vegetative conditions (as
measured by seral stage condition),
approximately 2,800 acres would be
treated at this time to implement the
entire DFPZ strategy.

As part of the overall strategy, priority
areas within certain “‘compartments”
would be treated using a combination of
variable density management treatments
and fuel hazard reduction treatments,
including prescribed fire. Treatments
within the compartments would be
aimed at having a “fire safe” forest as
described in the 2003 Assessment.
Efforts would be focused on modifying
the existing stand density and current/
future surface fuel loads so that: (1)
Wildland fires are primarily ground
fires (as compared with running crown-
fires); (2) fires would generate less than
4 foot flame lengths from ground fire
under the 90th percentile of weather
conditions; and (3) large woody material
would be maintained to levels
consistent with Forest Plan objectives.

The second phase would include the
treatment of those compartments
outside the Ashland Municipal
Watershed that serve to protect or
reduce the chance of a fire entering the
Watershed. Within six designated
compartments on National Forest, there
are approximately 3,200 acres that are
either in late-closed or mid-closed forest
seral conditions. In order to attain the
approximate desired seral stage
distributions, approximately 50% of
these acres or 1,600 acres are proposed
for treatment with variable density
management, including treatment of all
slash. The majority of the variable
density management treatments would
target the mid-closed seral conditions.
The remaining 50% (1,600 acres) would
receive fuel hazard reduction treatments

such as underburning, pruning along
roads, hand piling and burning. This
would move these critical
compartments toward the desired fuel
models. Under this phase, no other
existing seral stages would receive
treatment (outside of DFPZs).

The third phase would be to treat
those compartments within and outside
the Ashland Municipal Watershed that
currently provide late-successional
habitat conditions that can be managed
to maintain these conditions. Because of
their location, there are certain areas
where late-successional habitat is most
important and higher numbers of late-
successional dependant species
currently exist. Treatments proposed
here focus on reducing the risk to late-
successional habitat by treating
approximately 600 acres of dense mid
seral stands in a way that would break-
up contiguous fuels. Proposed
treatments would primarily be density
management to reduce fire hazard and
to encourage healthy forested stands
that would grow into late seral stages.
Treatments to additionally reduce fire
risk include treatment of roadside areas
(about 100-150 feet below roads and 50
feet above roads), with variable density
management (about 250 acres). Under
this phase, no other existing seral stages
would receive treatment (outside of
DFPZs).

The final phase of proposed
vegetation treatments focuses on the
Ashland Research Natural Area (RNA).
Within the RNA, the conservation of
large ponderosa pine, and pine species
in general is the primary objective. This
diversity of species is the reason the
RNA was established. Within
approximately 1,300 acres of the RNA,
treatments would reduce hazardous
fuels along with selective removal of
competition to large pine and Douglas
fir and/or create conditions that would
encourage regeneration of the pine
species. Treatments would primarily
include variable density management
with some small group selection to favor
pine, and fuel reduction treatments,
most likely underburning. There would
also be some slashing of smaller
diameter less-favored species and
jackpot burning. Additional protection
of the RNA and its diversity values
would be provided under this strategy
with creation of the DFPZs outside of
the RNA (200 feet from existing road
centerlines when adjacent to the RNA).
Prescribed and routine maintenance
underburning is proposed after density
management treatments as a
complimentary method that would
encourage more natural regeneration of
pines and sustain the pine ecosystem.
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Depending on the location of areas
being treated, as well as implementation
methodology, additional facilities such
as helicopter log landings from some
density management treatments may be
needed. These landings would be
integrated into DFPZ and associated
with existing roads and designated
safety zones. There may also be need for
the construction of access roads to the
additional landings. Any new road
segments are likely to be short spurs,
located primarily on ridge top areas, and
temporary. As the Proposed Action is
fully developed, there may be additional
connected activities that pertain to road
management and/or watershed
restoration.

Fire exclusion is not a goal of this
strategy. The use of widland fire for
resource benefits is not appropriate at
this time due to the large build up of
live and dead vegetation resulting from
fire suppression. A lightning ignited
wildland fire would occur when soil
and fuel moistures are low and have a
high probability of escaping
management suppression resulting in a
large-scale, high intensity fire.

There are various tools proposed for
use to implement the strategy described
above. These tools include variable
density management, prescribed fire,
and various vegetation modification
treatments.

Variable density management
involves the selective removal of some
trees within a forested stand to increase
spacing and accelerate growth in the
crowns and root systems of the
remaining trees. Density management is
used to improve forest health of stands,
to open the forest canopy for selected
trees, to accelerate growth to maintain
desired seral conditions, or to attain
late-successional characteristics for
biological diversity. Stands proposed to
receive this treatment are generally
over-dense, with high crown density
and ladder fuels. Variable density refers
to a non-uniform pattern for remaining
trees, which would emulate more
natural conditions, as opposed to more
uniform residual stocking or a specified
basal area or number of trees per acre
traditionally utilized in growth and
yield forestry on lands allocated to
timber production.

A complementary treatment to
variable density management includes
the application of controlled (or
prescribed) fire, termed underburning.
Prescribed fire would be used to
regulate the existing fuel profile and to
create more of a mosaic of fuel loadings
and canopy closures. Prescribed burning
can result in a range of effects given a
diversity of site conditions influencing
fire intensity. Flame lengths, fire

duration, age of vegetation, species,
ladder fuels and condition of overstory
vegetation would all determine the
degree of overstory mortality. Some
overstory mortality is expected.

Vegetation modification includes
various methods such as slashing, hand
piling of down material (and subsequent
burning of piles), pruning trees along
high risk areas to reduce ladder fuels,
and jackpot, hand pile and burning or
chipping of resultant slash material.
This method is most appropriate for
small areas with high risk. Prescribed
fire and vegetation modification
methods can be used in combination
and/or in conjunction with variable
density management. These methods
can be used to dispose of slash created
as a result of other treatment activities
or as initial treatments on current stand
conditions. For any activity that results
in slash, slash would be treated.

Alternatives

Alternatives to the Proposed Action
will include No-Action as required by
NEPA. One additional alternative may
be considered in detail in accordance
with the Healthy Forests Restoration
Act.

This notice of intent initiates the
scoping process under NEPA, which
will guide the development of the draft
EIS. The draft EIS is expected to be filed
with the Environmental Protection
Agency (EPA) and to be available for
public comment by June 2004. The
comment period for the draft EIS will be
45 days from the date EPA publishes the
Notice of Availability in the Federal
Register.

At the end of this period, comments
submitted to the Forest Service,
including names and addresses of those
who responded, will be considered part
of the public record for this proposal,
and as such will be available for public
review. Comments submitted
anonymously will be accepted and
considered; however, those who submit
anonymous comments will not have
standing to the Objection Process under
the 36 CFR part 218. This Objection
Process is a pre-decisional
administrative review for the public to
seek administrative consideration as
provided for under the Healthy Forests
Restoration Act (HR-1904); the
regulations at 36 CFR 215 do not apply.

Additionally, pursuant to 7 CFR
1.27(d), any person may request the
agency to withhold a submission from
the public record by showing how the
Freedom of Information Act (FOIA)
permits such confidentiality. Persons
requesting such confidentiality should
be aware that, under the FOIA,
confidentiality may be granted in only

very limited circumstances, such as to
protect trade secrets. The Forest Service
will inform the requester of the agency’s
decision regarding the request for
confidentiality, and where the request is
denied, the agency will return the
submission and notify the requester that
the comments may be resubmitted with
or without name and address within a
specified number of days.

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participiation in the
environmental review process. First,
reviewers of draft EISs must structure
their participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions.
Vermont Yankee Nuclear Power Corp. V.
NRDC, 435 U.S. 519, 533 (1978). Also,
environmental objections that could be
raised at the draft EIS stage, but that are
not raised until completion of the final
EIS, may be waived or dismissed by the
courts. City Angoon v. Hodel, 803 F. 2d
1016, 1022 (9th Cir. 1986) and
Wisconsin Heritages, Inc. v. Harris, 490
F. Supp. 1334, 1338 (E.D. Wis. 1980).
Because of these court rulings, it is
important that those interested in this
proposed action participate by the close
of the comment period so substantive
comments and objections are made
available to the Forest Service at a time
when it can meaningfully consider them
and respond to them in the final
environmental impact statement.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the draft EIS should be as
specific as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft EIS. Comments
may also address the adequacy of the
draft EIS or the merits of the alternatives
formulated and discussed in the
statement. Reviewers may wish to refer
to the Council on Environmental
Quality Regulations for implementing
the procedural provisions of the
National Environmental Policy Act at 40
CFR 1503.3 in addressing these points.

Comments on the draft EIS will be
analyzed, considered, and responded to
by the Forest Service in preparing the
final EIS. The final EIS is scheduled to
be completed in Fall of 2004.

The Forest Service Responsible
Official is Scott D. Conroy, Forest
Supervisor of the Rogue River-Siskiyou
National Forest. The Responsible
Official will consider the Final EIS,
applicable laws, regulations, policies,
and analysis files in making a decision.
The Responsible Official will document
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the decision and rationale in the Record
of Decision.

Dated: February 18, 2004.
Scott D. Conroy,
Forest Supervisor.
[FR Doc. 04—4099 Filed 2—24—04; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Ravalli County Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Ravalli County Resource
Advisory Committee will be meeting to
discuss project development for 2004
and project updates for 2003. Agenda
topics will include a presentation on
Fred Burr 80 project, report on Forest
Plan Revision community groups,
public outreach methods, and a public
forum (question and answer session).
The meeting is being held pursuant to
the authorities in the Federal Advisory
Committee Act (Pub. L. 92—463) and
under the Secure Rural Schools and
Community Self-Determination Act of
2000 (Pub. L. 106—393). The meeting is
open to the public.
DATES: The meeting will be held on
February 24, 2004, 6:30 p.m.
ADDRESSES: The meeting will be held at
the Ravalli County Administration
Building, 215 S. 4th Street, Hamilton,
Montana. Send written comments to
Jeanne Higgins, District Ranger,
Stevensville Ranger District, 88 Main
Street, Stevensville, MT 59870, by
facsimile (406) 777-7423, or
electronically to jmhiggins@fs.fed.us.
FOR FURTHER INFORMATION CONTACT:
Jeanne Higgins, Stevensville District
Ranger and Designated Federal Officer,
Phone: (406) 777-5461.

Dated: February 17, 2004.
David T. Bull,
Forest Supervisor.
[FR Doc. 04—4047 Filed 2-24—04; 8:45 am|
BILLING CODE 3410-11-M

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce (DOC)
has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under

provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35).

Agency: Bureau of Industry and
Security (BIS).

Title: Application for NATO
International Competitive Bidding.

Agency Form Number: N/A.
OMB Approval Number: 0694-none.

Type of Request: New collection of
information.

Burden: 40 hours.

Average Time Per Response: 1 hour
per response.

Number of Respondents: 40
respondents.

Needs and Uses: All U.S. firms
desiring to participate in the NATO
International Competitive Bidding (ICB)
process under the NATO Security
Investment Program (NSIP) must be
certified as technically, financially and
professionally competent. The U.S.
Department of Commerce is the agency
that provides the Statement of Eligibility
that certifies these firms. Any such firm
seeking certification is required to
submit a completed Form ITA—4023P
(or Form BIS—4023P) along with a
current annual financial report and a
resume of past projects in order to
become certified and placed on the
Consolidated List of Eligible Bidders.
The information provided on the ITA—
4023P (or BIS-4023P) form is used to
certify the U.S. firm for placement on
the bidder’s list database.

Affected Public: Individuals,
businesses or other for-profit
institutions.

Respondent’s Obligation: Mandatory.
OMB Desk Officer: David Rostker.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, Office of the Chief Information
Officer, 202-482-0266, Department of
Commerce, Room 6625, 14th and
Constitution Avenue, NW., Washington,
DC 20230.

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to David Rostker, OMB Desk
Officer, Room 10202, New Executive
Office Building, Washington, DC 20230.

Dated: February 19, 2004.

Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 04-4074 Filed 2—24-04; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce (DOC)
has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: Bureau of Industry and
Security (BIS).

Title: Defense Priorities and
Allocation System.

Agency Form Number: N/A.
OMB Approval Number: 0694—0053.

Type of Request: Renewal of an
existing collection of information.

Burden: 14,477 hours.

Average Time Per Response: 14
seconds per response.

Number of Respondents: 707,000
respondents.

Needs and Uses: The record keeping
requirement is necessary for
administration and enforcement of
delegated authority under the Defense
Production Act of 1950, as amended (50
U.S.C. app. 2061, et seq.) and the
Selective Service Act of 1948 (50 U.S.C.
app. 468). Any person who receives a
priority rated order under the
implementing DPAS regulation (15 CFR
700) must retain records for at least 3
years.

Affected Public: Individuals,
businesses or other for-profit
institutions.

Respondent’s Obligation: Mandatory.
OMB Desk Officer: David Rostker.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, Office of the Chief Information
Officer, 202—482-0266, Department of
Commerce, Room 6625, 14th and
Constitution Avenue, NW., Washington,
DC 20230.

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to David Rostker, OMB Desk
Officer, Room 10202, New Executive
Office Building, Washington, DC 20230.

Dated: February 20, 2004.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 04—4143 Filed 2—24-04; 8:45 am]
BILLING CODE 3510-33-P
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DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: U.S. Census Bureau.

Title: Generic Clearance for MAF &
TIGER Update Activities.

Form Number(s): Will vary by
activity.

Agency Approval Number: 0607—
0809.

Type of Request: Revision of a
currently approved collection.

Burden: 360 hours.

Number of Respondents: 10,800.

Avg Hours Per Response: Will vary by
activity.

Needs and Uses: The Census Bureau
requests approval from the Office of
Management and Budget (OMB) for an
extension of the generic clearance for a
number of activities it plans to conduct
to update its Master Address File (MAF)
and maintain the linkage between the
MAF and the Topologically Integrated
Geographic Encoding and Referencing
(TIGER) database of address ranges and
associated geographic information. The
Census Bureau plans to use the MAF for
post-Census 2000 evaluations, various
pre-2010 census tests, and as a sampling
frame for the American Community
Survey and our other demographic
current surveys. In the past, the Census
Bureau has built a new address list for
each decennial census. The MAF built
during Census 2000 is meant to be kept
current thereafter, eliminating the need
to build a completely new address list
for future censuses and surveys. The
TIGER is a geographic system that maps
the entire country in Census Blocks
with applicable address range of living
quarter location information. Linking
MAF and TIGER allows us to assign
each address to the appropriate Census
Block, produce maps as needed and
publish results at the appropriate level
of geographic detail.

The generic clearance for the past
three years has proved to be very
beneficial to the Census Bureau. The
generic clearance allowed us to focus
our limited resources on actual
operational planning and development
of procedures. This extension will be
especially beneficial over the upcoming
three years by allowing us to focus on
the other work involved in evaluating
Census 2000, testing new procedures for
2010, and keeping the MAF current.

We will follow the protocol of past
generic clearances: We will send a letter

to OMB at least two weeks before the
planned start of each activity that gives
more exact details, examples of forms,
and final estimates of respondent
burden. We also will file a year-end
summary with OMB after the close of
each fiscal year giving results of each
activity conducted.

All activities described above directly
support the Census Bureau’s efforts to
update the MAF and the TIGER
database on a regular basis so that they
will be available for use in conducting
and evaluating statistical programs the
Census Bureau undertakes on a
monthly, annual or periodic basis.

Affected Public: Individuals or
households; State, local, or Tribal
governments.

Frequency: Onetime.

Respondent’s Obligation: Mandatory.

Legal Authority: Title 13 U.S.C.,
sections 141 and 193.

OMB Desk Officer: Susan Schechter,
(202) 395-5103.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—-0266, Department of
Commerce, room 6625, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dhynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Susan Schechter, OMB Desk
Officer either by fax (202—395-7245) or
e-mail (susan_schechter@omb.eop.gov).

Dated: February 20, 2004.

Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 04—4144 Filed 2—24-04; 8:45 am)|]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
International Trade Administration

Information for Self-Certification Under
FAQ 6 of the United States—European
Union Safe Harbor Privacy Framework

AGENCY: International Trade
Administration, Commerce.

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burdens, invites the general
public and other Federal agencies to
take this opportunity to comment on the
continuing information collections, as

required by the Paperwork Reduction
Act of 1995, Pub. L. 104-13 (44 U.S.C.
35068(2)(A).

DATES: Written comments must be
submitted on or before April 26, 2004.
ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork, Clearance Officer,
Department of Commerce, Room 6625,
14th & Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to: Jeff Rohlmeier, U.S.
Department of Commerce, International
Trade Administration, Room 2003, 14th
& Constitution Avenues, NW.,
Washington, DC 20230; Phone number:
(202) 482—1614 and fax number: (202)
482-5522.

SUPPLEMENTARY INFORMATION:

1. Abstract

In response to the European Union
Directive on Data Protection that
restricts transfers of personal
information from Europe to countries
whose privacy practices are not deemed
“adequate,” the U.S. Department of
Commerce has developed a ““Safe
Harbor” framework that will allow U.S.
organizations to satisfy the European
Directives requirements and ensure that
personal data flows to the United States
are not interrupted. In this process, the
Department of Commerce repeatedly
consulted with U.S. organizations
affected by the European Directive and
interested non-government
organizations. On July 27, 2000, the
European Commission issued its
decision in accordance with Article 25.6
of the Directive that the Safe Harbor
Privacy Principles provide adequate
privacy protection. The Safe Harbor
framework bridges the differences
between the European Union (EU) and
U.S. approaches to privacy protection.
The complete set of Safe Harbor
documents and additional guidance
materials may be found at http://
export.gov/safeharbor.

Once the Safe Harbor was deemed
“adequate” by the European
Commission on July 27, 2000, the
Department of Commerce began
working on the requirements that are
necessary to put this accord into effect.
The European Member States
implemented the decision made by the
Commission within 90 days. Therefore,
the Safe Harbor became operational on
November 1, 2000. The Department of
Commerce created a list for U.S.
organizations to sign up to the Safe
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Harbor and provided guidance on the
mechanics of signing up to this list. As
of January 28, 2004, 448 U.S.
organizations have been placed on the
Safe Harbor List, located at http://
export.gov/safeharbor. Organizations
that have signed up to this list are
deemed “adequate” under the Directive
and do not have to provide further
documentation to European officials.
This list will be used by EU
organizations to determine whether
further information and contracts will
be needed for a U.S. organization to
receive personally identifiable
information. This list is necessary to
make the Safe Harbor accord
operational, and was a key demand of
the Europeans in agreeing that the
Principles were providing ‘“adequate”
privacy protection. The Safe Harbor
provides a number of important benefits
to U.S. firms. Most importantly, it
provides predictability and continuity
for U.S. organizations that receive
personal information from the European
Union. Personally identifiable
information is defined as any that can
be identified to a specific person, for
example an employees name and
extension would be considered
personally identifiable information. All
15 member countries are bound by the
European Commissions finding of
“adequacy”’. The Safe Harbor also
eliminates the need for prior approval to
begin data transfers, or makes approval
from the appropriate EU member
countries automatic. The Safe Harbor
principles offer a simpler and cheaper
means of complying with the adequacy
requirements of the Directive, which
should particularly benefit small and
medium enterprises.

The decision to enter the Safe Harbor
is entirely voluntary. Organizations that
decide to participate in the Safe Harbor
must comply with the safe harbors
requirements and publicly declare that
they do so. To be assured of Safe Harbor
benefits, an organization needs to
reaffirm its self-certification annually to
the Department of Commerce that it
agrees to adhere to the safe harbor’s
requirements, which includes elements
such as notice, choice, access, data
integrity, security and enforcement.
This list will be most regularly used by
European Union organizations to
determine whether further information
and contracts will be needed by a U.S.
organization to receive personally
identifiable information. It will be used
by the European Data Protection
Authorities to determine whether a
company is providing “‘adequate”
protection, and whether a company has
requested to cooperate with the Data

Protection Authority. This list will be
accessed when there is a complaint
logged in the EU against a U.S.
organization. This will be on a monthly
basis. It will be used by the Federal
Trade Commission and the Department
of Transportation to determine whether
a company is part of the Safe Harbor.
This will be accessed if a company is
practicing ‘“unfair and deceptive”
practices and has misrepresented itself
to the public. It will be used by the
Department of Commerce and the
European Commission to determine if
organizations are signing up to the list.
This list is updated on a regular basis.

I1. Method of Collection

The self-certification form is provided
via the Internet at http://export.gov/
safeharbor and by mail to requesting
U.S. firms.

II1. Data

OMB Number: 0625-0239.

Form Number: N/A.

Expiration Date: 5/31/04.

Type of Review: Regular submission.

Affected Public: Business or other for-
profit organizations.

Estimated Number of Respondents:
500.

Estimated Time Per Response: 20
minutes—website; 40 minutes—Iletter.

Estimated Total Annual Burden
Hours: 400 hours.

Estimated Total Annual Costs to
Public: $20, 000.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and costs) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or forms of information technology.
Comments submitted in response to this
notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: February 19, 2004.

Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 04—-4072 Filed 2—24-04; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE
International Trade Administration

Implementation of Tariff Rate Quota
Established Under Title V of the Trade
and Development Act of 2000 as
Amended by the Trade Act of 2002 for
Imports of Certain Worsted Wool
Fabric

AGENCY: International Trade
Administration, Commerce.

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burdens, invites the general
public and other Federal agencies to
take this opportunity to comment on the
continuing information collections, as
required by the Paperwork Reduction
Act of 1995, Public Law 104-13 (44
U.S.C. 35068 (2)(A)).

DATES: Written comments must be
submitted on or before April 26, 2004.
ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,
14th & Constitution Avenue, NW.,
Washington, DC 20230 or via the
Internet at dHynek@doc.gov.

FOR FURTHER INFORMATION CONTACT:
Request for additional information or
copies of the information collection
instrument and instructions should be
directed to: Sergio Botero, Trade
Development, Room 3119, 14th &
Constitution Avenue, NW., Washington,
DC 20230; phone number: (202) 482—
4058 and fax number: (202) 482—0667.
SUPPLEMENTARY INFORMATION:

1. Abstract

Title V of the Trade and Development
Act of 2000 (“‘the Act”) as amended by
the Trade Act of 2002 contains several
provisions to assist the wool products
industries. These include the
establishment of tariff rate quotas (TRQ)
for a limited quantity of worsted wool
fabrics. The Act requires the President
to fairly allocate the TRQ to persons
who cut and sew men’s and boys’
worsted wool suits and suit like jackets
and trousers in the United States, and
who apply for an allocation based on
the amount of suits they produce in the
prior year. The Act further requires the
President, on an annual basis, to
consider requests from the
manufacturers of the apparel products
listed above, to modify the limitation on
the quantity of imports subject to the
TRQ. The Act specifies factors to be
addressed in considering such requests.
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The TRQ was originally effective for
goods entered or withdrawn from
warehouse for consumption, on or after
January 1, 2001, and was to remain in
force through 2003. On August 6, 2002,
President Bush signed into law the
Trade Act of 2002, which includes
several amendments to Title V of the
Act including the extension of the
program through 2005. A TRQ
allocation will be valid only in the year
for which it is issued.

On December 1, 2000, the President
issued Proclamation 7383 that, among
other things, delegates authority to the
Secretary of Commerce to allocate the
TRQ; to consider, on an annual basis,
requests to modify the limitation on the
quantity of the TRQ and to recommend
appropriate modifications to the
President; and to issue regulations to
implement these provisions. On January
22,2001, the Department of Commerce
published regulations establishing
procedures for allocation of the tariff
rate quotas (66 FR 6459, 15 CFR part
335) and for considering requests for
modification of the limitations (66 FR
6459, 15 CFR part 340).

The Department must collect certain
information in order to fairly allocate
the TRQ to eligible persons and to make
informed recommendations to the
President on whether or not to modify
the limitation on the quantity of the
TRQ.

II. Method of Collection

The information collection forms will
be provided via the Internet and by mail
to requesting firms.

III. Data

OMB Number: 0625-0240.

Form Number: ITA-4139, and ITA-
4140P.

Type of Review: Regular.

Affected Public: Business or other for-
profit.

Estimated Number of Respondents:
24.

Estimated Time Per Response: 1-24
hours.

Estimated Total Annual Burden
Hours: 352 hours.

Estimated Total Annual Costs:
$76,200.

The estimated annual cost for this
collection is $76,200 ($15,000 for
respondents and $61,200 for Federal
government).

IV. Request for Comments

Comments are invited on (a) whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the

agency’s estimate of the burden
(including hours and costs) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or forms of information technology.
Comments submitted in response to this
notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: February 19, 2004.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 04—4073 Filed 2—24—-04; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-122-840]

Carbon and Certain Alloy Steel Wire
Rod from Canada; Initiation and
Preliminary Results of Antidumping
Duty Changed Circumstances Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Initiation and
Preliminary Results of Antidumping
Duty Changed Circumstances Review.

SUMMARY: In order to clarify the
meaning of the exclusion of the Stelco
Group (Stelco, Inc. and Stelwire Ltd.)
from the antidumping duty order, the
Department of Commerce (the
Department) is initiating a changed
circumstances review of the
antidumping duty order on carbon and
certain alloy steel wire rod from Canada
(steel wire rod) (see Notice of Amended
Final Determination of Sales at Less
Than Fair Value and Antidumping Duty
Order: Carbon and Certain Alloy Steel
Wire Rod from Canada, 67 FR 65944
(October 29, 2002) (Antidumping
Order)) and issuing this notice of
preliminary results. We have
preliminarily determined that only
merchandise both produced and
exported by the Stelco Group is
excluded from the order.

EFFECTIVE DATE: February 25, 2004.

FOR FURTHER INFORMATION CONTACT:
Daniel O’Brien or Constance Handley, at
(202) 482-1376 or (202) 482-0631,
respectively; AD/CVD Enforcement
Office V, Group II, Import

Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street & Constitution
Avenue, NW, Washington, DG 20230.
SUPPLEMENTARY INFORMATION:

Background:

The Stelco Group received a de
minimis margin in the investigation and
was excluded from the antidumping
duty order. Several months after the
publication of the antidumping duty
order, the Department received requests
for clarification regarding the Stelco
Group’s exclusion from the order. See
Memorandum to the File from Daniel
O’Brien, International Trade
Compliance Analyst, Regarding
Inquiries Concerning Stelco’s Exclusion
from the Order, dated February 11,
2004. Specifically, parties have inquired
as to whether all products produced by
the Stelco Group, or only those both
produced and exported by the Stelco
Group, are excluded from the
antidumping order. These inquiries
result from inconsistent language in the
order and in our instructions to U.S.
Customs and Border Protection (CBP),
then known as the U.S. Customs
Service, regarding the order. The order
states that the Department will instruct
CBP to suspend liquidation on:

all merchandise, with the exception of
the merchandise produced by
Stelco, entered, or withdrawn from
warehouse, for consumption, on or
after the date of publication of this
antidumping duty order in the
Federal Register. Antidumping
Order, 67 FR at 65945.

The corrected instructions to CBP

regarding the order? read:

... [Blecause the Stelco Group had a de
minimis margin, it is excluded from
the antidumping duty order. The
Customs Service should
discontinue suspension of
liquidation with regard to entries
made by Stelco Inc. and Stelwire
Ltd., effective October 29, 2002.

Scope of the Review

The merchandise covered by this
order is certain hot-rolled products of
carbon steel and alloy steel, in coils, of
approximately round cross section, 5.00
mm or more, but less than 19.00 mm, in
solid cross—sectional diameter.

Specifically excluded are steel
products possessing the above-noted
physical characteristics and meeting the

1See CBP Message Number 2324204, a correction
message to the original instructions regarding the
order. The correction was necessary because the
original instructions to CBP regarding the order
stated only that the Stelco Group had a 0.00 margin
without adding that the Stelco Group was,
therefore, excluded from the order.
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Harmonized Tariff Schedule of the
United States (HTSUS) definitions for
(a) stainless steel; (b) tool steel; (c) high
nickel steel; (d) ball bearing steel; and
(e) concrete reinforcing bars and rods.
Also excluded are (f) free machining
steel products (i.e., products that
contain by weight one or more of the
following elements: 0.03 percent or
more of lead, 0.05 percent or more of
bismuth, 0.08 percent or more of sulfur,
more than 0.04 percent of phosphorus,
more than 0.05 percent of selenium, or
more than 0.01 percent of tellurium).

Also excluded from the scope are
1080 grade tire cord quality wire rod
and 1080 grade tire bead quality wire
rod. This grade 1080 tire cord quality
rod is defined as: (i) grade 1080 tire cord
quality wire rod measuring 5.0 mm or
more but not more than 6.0 mm in
cross—sectional diameter; (ii) with an
average partial decarburization of no
more than 70 microns in depth
(maximum individual 200 microns); (iii)
having no inclusions greater than 20
microns; (iv) having a carbon
segregation per heat average of 3.0 or
better using European Method NFA 04—
114; (v) having a surface quality with no
surface defects of a length greater than
0.15 mm; (vi) capable of being drawn to
a diameter of 0.30 mm or less with 3 or
fewer breaks per ton, and (vii)
containing by weight the following
elements in the proportions shown: (1)
0.78 percent or more of carbon, (2) less
than 0.01 percent of aluminum, (3)
0.040 percent or less, in the aggregate,
of phosphorus and sulfur, (4) 0.006
percent or less of nitrogen, and (5) not
more than 0.15 percent, in the aggregate,
of copper, nickel and chromium.

This grade 1080 tire bead quality rod
is defined as: (i) grade 1080 tire bead
quality wire rod measuring 5.5 mm or
more but not more than 7.0 mm in
cross—sectional diameter; (ii) with an
average partial decarburization of no
more than 70 microns in depth
(maximum individual 200 microns); (iii)
having no inclusions greater than 20
microns; (iv) having a carbon
segregation per heat average of 3.0 or
better using European Method NFA 04—
114; (v) having a surface quality with no
surface defects of a length greater than
0.2 mm; (vi) capable of being drawn to
a diameter of 0.78 mm or larger with 0.5
or fewer breaks per ton; and (vii)
containing by weight the following
elements in the proportions shown: (1)
0.78 percent or more of carbon, (2) less
than 0.01 percent of soluble aluminum,
(3) 0.040 percent or less, in the
aggregate, of phosphorus and sulfur, (4)
0.008 percent or less of nitrogen, and (5)
either not more than 0.15 percent, in the
aggregate, of copper, nickel and

chromium (if chromium is not
specified), or not more than 0.10 percent
in the aggregate of copper and nickel
and a chromium content of 0.24 to 0.30
percent (if chromium is specified).

The designation of the products as
“tire cord quality” or “tire bead quality”
indicates the acceptability of the
product for use in the production of tire
cord, tire bead, or wire for use in other
rubber reinforcement applications such
as hose wire. These quality designations
are presumed to indicate that these
products are being used in tire cord, tire
bead, and other rubber reinforcement
applications, and such merchandise
intended for the tire cord, tire bead, or
other rubber reinforcement applications
is not included in the scope. However,
should petitioners or other interested
parties provide a reasonable basis to
believe or suspect that there exists a
pattern of importation of such products
for other than those applications, end—
use certification for the importation of
such products may be required. Under
such circumstances, only the importers
of record would normally be required to
certify the end use of the imported
merchandise.

All products meeting the physical
description of subject merchandise that
are not specifically excluded are
included in this scope.

The products subject to this order are
currently classifiable under subheadings
7213.91.3010, 7213.91.3090,
7213.91.4510, 7213.91.4590,
7213.91.6010, 7213.91.6090,
7213.99.0031, 7213.99.0038,
7213.99.0090, 7227.20.0010,
7227.20.0020, 7227.20.0090,
7227.20.0095, 7227.90.6051,
7227.90.6053, 7227.90.6058, and
7227.90.6059 of the HTSUS. Although
the HTSUS subheadings are provided
for convenience and customs purposes,
the written description of the scope of
this proceeding is dispositive.

Initiation and Preliminary Results of
Changed Circumstances Review

Pursuant to section 751(b)(1) of the
Tariff Act of 1930, as amended (the Act),
the Department will conduct a changed
circumstances review upon receipt of
information concerning, or a request
from an interested party for a review of,
an antidumping duty order which
shows changed circumstances sufficient
to warrant a review of the order. As
indicated in the Background section, we
have received information from CBP
and an outside party indicating that the
nature of the Stelco Group’s exclusion
from the order is unclear, because the
order could be read to indicate that all
products produced by the Stelco Group,
whether exported by the Stelco Group

or not, are excluded from the order. As
explained below, the order was
intended to exclude only steel wire rod
both produced and exported by the
Stelco Group. Thus, the new
information to the effect that this may
not be clear to CBP and outside parties
constitutes changed circumstances
warranting a review of the order.
Therefore, in accordance with section
751(b)(1) of the Act, we are initiating a
changed circumstances review based
upon the information received from
outside parties.

Section 351.221(c)(3)(i1)(2003) of the
regulations permits the Department to
combine the notice of initiation of a
changed circumstances review and the
notice of preliminary results in a single
notice if the Department concludes that
expedited action is warranted. In this
instance, because we already have on
the record all the information necessary
to make a preliminary finding, we find
that expedited action is warranted and
have combined the notice of initiation
and the notice of preliminary results.

We preliminarily find that only
merchandise produced and exported by
the Stelco Group is excluded from the
antidumping duty order. During the
investigation, the Department analyzed
only sales of merchandise both
produced and exported by the Stelco
Group.2 Therefore, the determination
that the Stelco Group had not made
sales at less than fair value was based
on sales with respect to which the
Stelco Group was the potential price
discriminator. There was no
determination regarding sales with
respect to which a third party would
have been responsible for any price
discrimination in setting the price to U.
S. customers. Sales of Stelco Group
merchandise to unaffiliated Canadian
parties who resold merchandise to the
United States are not within the ambit
of the Stelco Group exclusion. Thus,
consistent with the Department’s
practice, merchandise produced but not
exported by the Stelco Group is not
excluded from the order. See, e.g.,
Notice of Final Determination of Sales
at Less Than Fair Value: Polyethylene
Terephthalate Film, Sheet, and Strip
From India, 67 FR 34899 (May 16, 2002)

2 See pages A-12 through A-13 of the public
version of Stelco’s Response to Section A of the
Department’s antidumping questionnaire, dated
November 30, 2001, which indicates that Stelco did
not make any sales to the United States through
unaffiliated Canadian companies. These pages have
been added to the record of this changed
circumstances review. See Memorandum to the File
from Daniel O’Brien, International Trade
Compliance Analyst, Regarding Placement of
Information from the Investigation on the Record of
the Changed Circumstances Review, dated February
11, 2004.
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(excluding from the order only
merchandise “produced and exported”
by a zero margin respondent).

If these preliminary results are
adopted in the final results of this
changed circumstances review, we will
instruct CBP to continue to exclude
shipments of subject merchandise
produced and exported by the Stelco
Group from the order and, for all
merchandise produced but not exported
by the Stelco Group to collect a cash
deposit equal to the rate established for
the exporter, or if the exporter does not
have its own rate, the “all others” rate
of 8.11 percent, effective as of the date
of the final results of this changed
circumstances review. Furthermore, for
the period prior to the effective date of
the final results of this changed
circumstances review, we will instruct
CBP to liquidate any entries of
merchandise produced by Stelco,
regardless of exporter, without regard to
antidumping duties.

Public Comment

Any interested party may request a
hearing within 30 days of publication of
this notice. See 19 CFR 351.310(c). Any
hearing, if requested, will be held 44
days after the date of publication of this
notice, or the first working day
thereafter. Interested parties may submit
case briefs and/or written comments not
later than 30 days after the date of
publication of this notice. Rebuttal
briefs and rebuttals to written
comments, which must be limited to
issues raised in such briefs or
comments, may be filed not later than
37 days after the date of publication of
this notice. Parties who submit
arguments are requested to submit with
the argument (1) a statement of the
issue, (2) a brief summary of the
argument, and (3) a table of authorities.

Consistent with section 351.216(e) of
the Department’s regulations, we will
issue the final results of this changed
circumstances review no later than 270
days after the date on which this review
was initiated, or within 45 days if all
parties agree to our preliminary finding.
We are issuing and publishing this
finding and notice in accordance with
sections 751(b)(1) and 777(i)(1) of the
Act and sections 351.216 and
351.221(c)(3) of the Department’s
regulations.

Dated: Februaru 19, 2004.
James J. Jochum,

Assistant Secretary for Import
Administration.

[FR Doc. 04—4138 Filed 2—24—04; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-888]

Floor-Standing, Metal-Top Ironing
Tables and Certain Parts Thereof From
the People’'s Republic of China:
Postponement of Final Antidumping
Determination

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: February 25, 2004.

FOR FURTHER INFORMATION CONTACT:
Paige Rivas or Sam Zengotitabengoa at
(202) 482—-0651 or (202) 482—4195,
respectively; AD/CVD Enforcement,
Office 4, Group II, Import
Administration, Room 1870,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Washington, DC 20230.

SUMMARY: The Department of Commerce
(the Department) is postponing the final
determination in the antidumping duty
investigation of floor-standing, metal-
top ironing tables and certain parts
thereof from the People’s Republic of
China.

SUPPLEMENTARY INFORMATION:

Postponement of Final Determination
and Extension of Provisional Measures

On February 3, 2004, the Department
published its affirmative preliminary
determination of this antidumping duty
investigation in the Federal Register.
See Notice of Preliminary Determination
of Sales at Less Than Fair Value: Floor-
Standing, Metal-Top Ironing Tables and
Certain Parts Thereof From the People’s
Republic of China, 69 FR 5127
(February 3, 2004). This notice of
preliminary determination states that
the Department will issue its final
determination no later than 75 days
after the date on which the Department
issued its preliminary determination.

Section 735(a)(2)(A) of the Tariff Act
of 1930, as amended (the Act), and 19
CFR 351.210(b)(2)(ii) provide that a final
determination may be postponed until
not later than 135 days after the date of
the publication of the preliminary
determination if, in the event of an
affirmative preliminary determination, a
request for such postponement is made
by exporters who account for a
significant proportion of exports of the
subject merchandise. Additionally, the
Department’s regulations, at 19 CFR
351.210(e)(2), require that requests by
respondents for postponement of a final
determination be accompanied by a
request for an extension of the

provisional measures from a four-month
period to not more than six months.

On January 30, 2004, in accordance
with section 735(a)(2)(A) of the Act and
19 CFR 351.210(b)(2)(ii), Shunde
Yongjian Housewares Co., Ltd.
(Yongjian), a mandatory respondent in
this investigation, requested that the
Department postpone its final
determination. On February 3, 2004,
Yongjian requested that the Department
fully extend the provisional measures
by 60 days in accordance with sections
733(d) of the Act and 19 CFR
351.210(e)(2). Accordingly, pursuant to
section 735(a)(2)(A) of the Act and 19
CFR 351.210(b)(2)(ii), we are postponing
the final determination until no later
than 135 days after the publication of
the preliminary determination in the
Federal Register (i.e., until no later than
June 13, 2004), because: (1) The
preliminary determination is
affirmative, and therefore the exporters
or producers have standing to request
this postponement; and (2) the
requesting exporter/producer accounts
for a significant proportion of exports of
the subject merchandise (see
Memorandum from Thomas F. Futtner,
Acting Office Director, Office 4, to Holly
A. Kuga, Acting Deputy Assistant
Secreatry, Group II, “Respondent
Selection Memorandum,”” dated
September 10, 2003); and, (3) no
compelling reasons for denial exist.
Suspension of liquidation will be
extended accordingly.

This notice of postponement is
published pursuant to section 735(a) of
the Act and 19 CFR 351.210(g).

Dated: February 19, 2004.
James J. Jochum,

Assistant Secretary for Import
Administration.

[FR Doc. 04—4139 Filed 2—24—-04; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-863]

Notice of Extension of Time Limit of
Final Results of New Shipper Review:
Honey From the People’s Republic of
China

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of extension of time limit
of final results of antidumping duty new
shipper review.

SUMMARY: The Department of Commerce
is extending the time limit of the final
results of the new shipper review of the
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antidumping duty order on honey from
the People’s Republic of China until no
later than March 25, 2004. The period
of review is February 10, 2001, through
November 30, 2002. This extension is
made pursuant to section
751(a)(2)(B)(@iv) of the Tariff Act of 1930,
as amended.

EFFECTIVE DATE: February 25, 2004.

FOR FURTHER INFORMATION CONTACT:
Brandon Farlander at (202) 482-0182 or
Dena Aliadinov at (202) 482-3362;
Antidumping and Countervailing Duty
Enforcement Group III, Office Eight,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230.

SUPPLEMENTARY INFORMATION:

Statutory Time Limits

Section 751(a)(2)(B)(iv) of the Act
requires the Department to issue the
final results of a new shipper review
within 90 days after the date on which
the preliminary results were issued.
However, if the Department determines
the issues are extraordinarily
complicated, section 751(a)(2)(B)(iv) of
the Act allows the Department to extend
the deadline for the final results up to
150 days after the date on which the
preliminary results were issued.

Background

On December 31, 2002, the
Department received properly filed
requests from Shanghai Xiuwei
International Trading Co., Ltd.
(“Shanghai Xiuwei’’) and Sichuan-
Dujiangyan Dubao Bee Industrial Co.,
Ltd. (“‘Sichuan Dubao”), in accordance
with section 751(a)(2)(B) of the Act and
section 351.214(c) of the Department’s
regulations, for a new shipper review of
the antidumping duty order on honey
from the People’s Republic of China
(PRC), which has a December
anniversary date, and a June semiannual
anniversary date. Shanghai Xiuwei
identified itself as an exporter of
processed honey produced by its
supplier, Henan Oriental Bee Products
Co., Ltd. (“‘Henan Oriental”). Sichuan
Dubao identified itself as the producer
of the processed honey that it exports.

On February 5, 2003, the Department
initiated this new shipper review for the
period February 10, 2001 through
November 30, 2002. See Honey From
the People’s Republic of China:
Initiation of New Shipper Antidumping
Duty Reviews (68 FR 5868, February 5,
2003). On July 21, 2003, the Department
extended the preliminary results of this
new shipper review 300 days until
November 26, 2003. See Honey From

the People’s Republic of China:
Extension of Time Limits for
Preliminary Results of New Shipper
Antidumping Duty Review, 68 FR 43086
(July 21, 2003). On December 4, 2003,
the Department published its
preliminary results of this review. See
Notice of Preliminary Results of

Antidumping Duty New Shipper Review:

Honey From the People’s Republic of
China, 68 FR 67832 (December 4, 2003)
(Preliminary Results). In the preliminary
results of this review, we indicated that
we were unable to complete our
analysis of all factors relevant to the
bona fides of Shanghai Xiuwei’s and
Sichuan Dubao’s U.S. sales. We
described our research and contact
efforts in the Memorandum from
Brandon Farlander and Dena Aliadinov
to the File, dated November 26, 2003.
We also indicated that additional time
was needed to research the appropriate
surrogate values to value raw honey.

Extension of Time Limits for
Preliminary Results

Pursuant to section 751(a)(2)(B)(iv) of
the Act, the Department may extend the
deadline for completion of the final
results of a new shipper review by 60
days if it determines that the case is
extraordinarily complicated. The
Department has determined that this
case is extraordinarily complicated
because of the issues pertaining to the
bona fides of Shanghai Xiuwei’s and
Sichuan Dubao’s U.S. sales, as well as
the issues pertaining to the raw honey
surrogate values. Accordingly, the final
results of this new shipper review
cannot be completed within the
statutory time limit of 90 days.
Therefore, in accordance with section
751(a)(2)(B)(iv) of the Act and section
351.214(i)(2) of the regulations, the
Department is extending the time limit
for the completion of final results by an
additional 30 days. The final results will
now be due no later than March 25,
2004.

This notice is published pursuant to
sections 751(a)(2)(B) and 777(i)(1) of the
Act.

Dated: February 18, 2004.

Joseph A. Spetrini,

Deputy Assistant Secretary for Import
Administration, Group III.

[FR Doc. 04—4141 Filed 2—24-04; 8:45 am)|]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-351-804]

Industrial Nitrocellulose From Brazil:
Notice of Initiation of Changed
Circumstances Review and
Consideration of Revocation of the
Antidumping Duty Order

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of initiation of changed
circumstances review.

SUMMARY: In accordance with 19 CFR
351.216(b), Nitro Quimica Brasileira, a
Brazilian exporter of subject
merchandise and an interested party in
this proceeding, filed a request for a
changed circumstances review of the
antidumping duty order on industrial
nitrocellulose from Brazil, as described
below. In response to this request, the
Department of Commerce is initiating a
changed circumstances review of the
antidumping duty order on industrial
nitrocellulose from Brazil.

EFFECTIVE DATE: February 25, 2004.

FOR FURTHER INFORMATION CONTACT:
Michael J. Heaney or Robert James, AD/
CVD Enforcement Group III, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—4475 or (202) 482—
0649, respectively.

SUPPLEMENTARY INFORMATION:
Background

On July 10, 1990, the Department
published in the Federal Register the
antidumping duty order on industrial
nitrocellulose from Brazil. See
Antidumping Duty Order: Industrial
Nitrocellulose From Brazil, 55 FR 28266
(July 10, 1990). On December 31, 2003,
Nitro Quimica Brasileira (Nitro
Quimica), a Brazilian exporter of subject
merchandise and an interested party in
this proceeding, requested that the
Department revoke the antidumping
duty order on industrial nitrocellulose
from Brazil through a changed
circumstances review. According to
Nito Quimica, revocation is warranted
because of “lack of interest”” on behalf
of the U.S. industry. Specifically, Nitro
Quimeca asserts that no domestic
producer of industrial nitrocellulose
currently exists. Nitro Quimica asserts
that Hercules Incorporated, the only
petitioner in the original investigation
and the only U.S. producer at the time
in which this order was issued, sold its



Federal Register/Vol. 69, No. 37/Wednesday, February 25, 2004 /Notices

8627

nitrocellulose business to Green Tree
Chemical Technologies (Green Tree) on
June 16, 2001. Nitro Quimica further
contends that Green Tree has closed its
U.S. production facility on about
November 26, 2003. (See Nitro Quimica
December 31, 2003 letter at Attachment
3.) Nitro Quimica asserts that the
effective date of the revocation should
be “‘retroactive to the date on which
Green Tree ceased its U.S. production”
(Nitro Quimica December 31, 2003 letter
at page 2).

Scope of the Review

The product covered by this review is
industrial nitrocellulose, currently
classifiable under HTS subheading
3912.20.00. The HTS item number is
provided for convenience and Customs
purposes. The written description
remains dispositive as to the scope of
the product coverage.

Industrial nitrocellulose is a dry,
white, amorphous synthetic chemical
with a nitrogen content between 10.8
and 12.2 percent. Industrial
nitrocellulose is used as a film-former in
coatings, lacquers, furniture finishes,
and printing inks. The scope of this
order does not include explosive grade
nitrocellulose, which has a nitrogen
content of greater than 12.2 percent.

Initiation of Changed Circumstances
Review

Pursuant to section 782(h)(2) of the
Tariff Act of 1930, as amended (the
Tariff Act), the Department may revoke
an antidumping or countervailing duty
order based on a review under section
751(b) of the Tariff Act (i.e., a changed
circumstances review). Section 751(b)(1)
of the Tariff Act requires a changed
circumstances review to be conducted
upon receipt of a request which shows
changed circumstances sufficient to
warrant a review. 19 CFR 351.222(g)
provides that the Department will
conduct a changed circumstances
review under 19 CFR 351.216 and may
revoke an order (in whole or in part) if
it determines that producers accounting
for substantially all of the production of
the domestic like product to which the
order (or the part of the order to be
revoked) pertains have expressed a lack
of interest in the relief provided by the
order, in whole or in part, or if changed
circumstances exist sufficient to warrant
revocation.

In this case, the Department finds that
the information submitted provides
sufficient evidence of changed
circumstances to warrant a review.
Given Nitro Quimica’s assertions, we
will consider whether there is interest
in continuing the order on the part of
the U.S. industry.

Interested parties may submit
comments for consideration in the
Department’s preliminary results.
(These comments may include the
effective date proposed by Nitro
Quimica for revocation of this order.)
The due date for filing any such
comments is no later than 20 days after
publication of this notice. Responses to
those comments may be submitted not
later than 10 days following submission
of the comments. All written comments
must be submitted in accordance with
19 CFR 351.303, and must be served on
all interested parties on the
Department’s service list in accordance
with 19 CFR 351.303.

The Department will publish in the
Federal Register a notice of preliminary
results of changed circumstances
review, in accordance with 19 CFR
351.221(c)(3)(1), which will set forth the
factual and legal conclusions upon
which our preliminary results are based,
and a description of any action
proposed based on those results. The
Department will also issue its final
results of review within 270 days after
the date on which the changed
circumstances review is initiated, in
accordance with 19 CFR 351.216(e), and
will publish these results in the Federal
Register.

While the changed circumstances
review is underway, the current
requirement for a cash deposit of
estimated antidumping duties on all
subject merchandise will continue
unless and until it is modified pursuant
to the final results of this changed
circumstances review.

This notice is in accordance with
sections 751(b)(1) of the Act and 19 CFR
351.216 and 351.222.

Dated: February 19, 2004.
James J. Jochum,

Assistant Secretary for Import
Administration.

[FR Doc. 04—4142 Filed 2—24-04; 8:45 am|]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

International Trade Administration

[C-475-821]

Stainless Steel Wire Rod From ltaly;
Preliminary and Final Results of Full
Sunset Review of Countervailing Duty
Order

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of extension of time limit
for preliminary and final results of full

sunset review: Stainless Steel Wire Rod
from Italy.

SUMMARY: The Department of Commerce
(“the Department”) is extending the
time limit for its preliminary and final
results in the full sunset review of the
countervailing duty order on stainless
steel wire rod (“SSWR”) from Italy.?
The Department intends to issue
preliminary results of this sunset review
on or before February 27, 2004. In
addition, the Department intends to
issue its final results of this review on
or before June 28, 2004 (120 days after
the date of publication in the Federal
Register of the preliminary results).

EFFECTIVE DATE: February 25, 2004.

FOR FURTHER INFORMATION CONTACT:
Hilary E. Sadler or Martha V. Douthit,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street & Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—4340 or (202) 482—
5050.

Extension of Preliminary and Final
Determinations

On August 1, 2003, the Department
initiated a sunset review of the
countervailing duty order on SSWR
from Italy. See Initiation of Five-Year
(Sunset) Reviews, 68 FR 45219 (August
1, 2003). The Department, in this
proceeding, determined that it would
conduct a full (240 day) sunset review
of this order based on responses from
the domestic and respondent interested
parties to the notice of initiation. The
Department’s preliminary results of this
review were scheduled for November
19, 2003. However, several issues have
arisen regarding the recent revocation of
the order with respect to Cogne Acciai
Speciali S.r.l. (“CAS”) and its effect on
this sunset review. See Notice of
Implementation Under Section 129 of
the Uruguay Round Agreements Act:
Countervailing Measures Concerning
Certain Steel Products From the
European Communities, 68 FR 64858
(November 17, 2003).

Because of the numerous, complex
issues in this proceeding, the
Department will extend the deadlines.
Thus, the Department intends to issue
the preliminary results not later than
February 27, 2004, and the final results

1The Department normally will issue its
preliminary results in a full sunset review not later
than 110 days after the date of publication in the
Federal Register of the notice of initiation.
However, if the Secretary determines that a full
sunset review is extraordinarily complicated under
section 751(c)(5)(C) of the Act, the Secretary may
extend the period for issuing final results by not
more than 90 days. See section 751(c)(5)(B) of the
Act.
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not later than June 28, 2004, in

accordance with section 751(c)(5)(B).
Dated: February 19, 2004.

James J. Jochum,

Assistant Secretary for Import
Administration.

[FR Doc. 04—4140 Filed 2—24-04; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Meeting of the President’s Export
Council

AGENCY: International Trade
Administration, U.S. Department of
Commerce.

ACTION: Notice of an open meeting.

SUMMARY: The President’s Export
Council (PEC) will hold a full Council
meeting to discuss topics related to
export expansion. The meeting will
include discussion of trade priorities
and initiatives, the World Trade
Organization, PEC subcommittee
activity and proposed letters of
recommendation. The PEC was
established on December 20, 1973, and
reconstituted May 4, 1979, to advise the
President on matters relating to U.S.
trade. It was most recently renewed by
Executive Order 13316.

DATES: March 17, 2004.
Time: 9:30 a.m. to 11:30 a.m.

ADDRESSES: Room 2247, Rayburn House
Office Building, Washington, DC 20515.
This program is physically accessible to
people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be submitted no
later than March 3, 2004, to J. Marc
Chittum, President’s Export Council,
Room 2015B, Washington, DC 20230.
Seating is limited and will be on a first
come, first served basis.

FOR FURTHER INFORMATION CONTACT: ]
Marc Chittum, President’s Export
Council, Room 2015B, Washington, DC
20230 (Phone: 202—482-1124).

Dated: February 20, 2004.
J. Marc Chittum,

Staff Director and Executive Secretary,
President’s Export Council.

[FR Doc. 04—4124 Filed 2—24—04; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric
Administration

[1.D. 012304A]

Comment Request: National Estuary
Restoration Inventory

AGENCY: National Oceanic and
Atmospheric Administration (NOAA).

ACTION: Notice.

SUMMARY: The purpose of this document
is to invite the public to comment on
the recently launched National Estuary
Restoration Inventory (NERI), an on-line
database of estuary habitat restoration
projects that is available to the public
for electronic submission and viewing
of project information. This document
provides background information about
the inventory and guidelines for
submitting comments. The National
Estuary Restoration Inventory contains
information about estuary habitat
restoration projects implemented across
the country. Restoration practitioners
may submit eligible projects to the
inventory over the Internet via a user-
friendly data entry interface. Approved
project information will be made
available to the public through queries
and reports on the NERI web site.
DATES: Written comments (in paper or
electronic format) will be accepted upon
publication of this document in the
Federal Register and must be received
by March 26, 2004. Comments received
by this date will be summarized and
may be incorporated into the NERI site
at a later phase.

ADDRESSES: Direct all written comments
to Nancy Lou, NOAA Damage
Assessment and Restoration Center,
7600 Sand Point Way, Seattle, WA
98115; ATTN: NERI Public Comments
(or via the Internet at
Nancy.Lou@noaa.gov). NERI is available
at the following URL: http://
neri.noaa.govy/.

FOR FURTHER INFORMATION CONTACT:
Nancy Lou at (206)526—0000 (or via the
Internet at Nancy.Lou@noaa.gov) or
Amy Zimmerling at (301)713-2989 (or
via the Internet at
Amy.Zimmerling@noaa.gov).

SUPPLEMENTARY INFORMATION:

I. Background

The Estuary Restoration Act (ERA),
signed into law in November 2000,
makes restoring our estuaries a national
priority. The ERA promotes the
restoration of one million acres of
estuarine habitat by 2010 by leveraging
limited Federal resources with state and
local funding, developing and

enhancing monitoring and research
capabilities, and encouraging
partnerships among public agencies and
between the public and private sectors.
As part of the ERA, NOAA is required
to develop and maintain an inventory of
estuary restoration projects.

The purpose of the inventory is to:
provide information on monitoring and
restoration techniques to advance the
science of restoration, track acres of
habitat restored toward the one million
acre goal of the ERA, and provide
information for reports transmitted to
Congress. In addition, the inventory
may be a resource for restoration
practitioners to monitor the progress of
their own restoration projects. Project
information can also be shared with the
restoration community over the NERI
web site (see ADDRESSES).

Phase 1 developments have been
completed for the inventory which went
on-line on February 16, 2004. Phase 2
developments will include additional
searching capabilities, an interactive
mapping application, as well as the
incorporation of any viable suggestions
from this request for comments.

II. Overview of the Inventory

The National Estuary Restoration
Inventory is an on-line database of
restoration projects. Restoration
practitioners may voluntarily submit
eligible restoration projects for entry
into the inventory using an on-line
submission form. Eligible projects must:
(1) aim to provide ecosystem benefits for
estuaries and their associated
ecosystems, and (2) include monitoring
to gauge the success of restoration
efforts. Submission is mandatory for
projects funded through the Estuary
Restoration Act.

Restoration practitioners are notified
once their project(s) is (are) accepted
into the inventory via e-mail at which
time they may log into the inventory
and begin entering information for their
project(s). The data entry interface
contains twelve sections for entering
data including general information,
project abstract, contacts, geographic
location, project benefits, habitat types
and acreage restored, restoration
techniques, monitoring and success
criteria, regional restoration plans,
project partners, budget, and project
photos. Once updated project
information is approved by NERI
administrators, the data will be made
available on-line through queries and
reports. To assist users with entering
and querying data, a detailed Help
section has been created with
descriptions of all inventory fields as
well as useful tips for searching the
inventory. In addition, users may
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contact the NERI administrators with
questions, comments, and suggestions
via e-mail at neri@noaa.gov.

III. Request for Comments

Comments are invited on: (a) the
usability of the site for entering,
updating, and viewing information on
estuary habitat restoration projects; (b)
the types of information being tracked,
including comments on specific fields
and/or suggestions for additional/fewer
fields; (c) ways to enhance the quality,
utility, and clarity of the information
presented; and (d) other suggestions that
would make the site more user-friendly.

Comments submitted in response to
this notice will be summarized and
published as part of the public record.
All comments will be reviewed by the
NERI development team and addressed
either via e-mail response or in a later
phase of development. Comments must
be received by March 26, 2004.

Dated: February 19, 2004.
Rebecca Lent,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 04—4150 Filed 2—24—04; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF DEFENSE
Office of the Secretary

Proposed Collection; Comment
Request

AGENCY: Defense Technical Information
Center-DTIC, DoD.
ACTION: Notice.

The Department of Defense has
submitted to OMB for clearance, the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 S.C.
Chapter 35). In compliance with section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995, the Defense
Technical Information Center
announces the proposed extension of a
public information collection and seeks
public comment on the provisions
thereof. Comments are invited on: (a)
Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed
information collection; (c) ways to
enhance the quality, utility, and clarity
of the information to be collected; and
(d) ways to minimize the burden of the
information collection on respondents,

including through the use of automated
collection techniques or other forms of
information technology.

DATES: Consideration will be given to all
comments received by April 26, 2004.

ADDRESSES: Written comments and
recommendations on the proposed
information collection should be sent to
Defense Technical Information Center
(DTIC), Marketing and Registration
Division, 8725 John J. Kingman Road,
Suite 0944, ATTN: Ms. Elaine Stober,
Ft. Belvoir, VA 22060-6218.

FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,
please write to the above address, or call
DTIC, Marketing and Registration
Division, at (703) 767—8207.

Title; Associated Form; and OMB
Number: Customer Satisfaction
Survey—Generic Clearance; OMB
Number 0704-0403.

Needs and Uses: The information
collection requirement is necessary to
assess the level of service the Defense
Technical Information Center (DTIC)
provides to its current customers. The
surveys will provide information on the
level of overall customer satisfaction,
and on customer satisfaction with
several attributes of service that impact
the level of overall satisfaction. These
customer satisfaction surveys are
required to implement Executive Order
12862, “Setting Customer Service
Standards.” Respondents are DTIC
registered users who are components of
the Department of Defense, military
services, other Federal Government
Agencies, U.S. Government contractors,
university involved in Federally funded
research, and participants. The
information obtained by these surveys
will be used to assist agency senior
management in determining agency
business policies and processes that
should be selected for examination,
modification, and reengineering from
the customer’s perspective. These
surveys will also provide statistical and
demographic basis for the design of
follow-on surveys. Future surveys will
be used to assist monitoring of changes
in the level of customer satisfaction over
time.

Affected Public: Business or other for
profit; Not-for-profit institutions.

Annual Burden Hours: 132.

Number of Respondents: 790.

Responses Per Respondent: 1.

Average Burden Per Response: 10
minutes.

Frequency: On occasion.

SUPPLEMENTARY INFORMATION:

Summary of Information Collection

The purpose of these surveys is to
assess the level of service the Defense
Technical Information Center (DTIC)
provides to its current customers. The
proposed collection of information will
be conducted annually. Less frequent
collection or no collection of
information would result in the inability
to effectively measure customer
satisfaction and improve products and
services based on feedback. The surveys
will provide information on the level of
overall customer satisfaction, and on
customer satisfaction with several
attributes of service which impact the
level of overall satisfaction. The
objectives of the survey are to help DTIC
(1) gauge the level of satisfaction among
both its general and Top 200 users, and
(2) identify possible areas for improving
our products and services. The surveys
are designed to assist in evaluating the
following knowledge objectives:

* To improve customer retention;

* To determine the perceived quality
of products, service and customer care;

* To indicate trends in products,
services and customer care;

* To benchmark our customer
satisfaction results with other Federal
government agencies.

Dated: February 18, 2004.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 04—4039 Filed 2—24—04; 8:45 am]
BILLING CODE 5001-06-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Proposed Collection; Comment
Request

AGENCY: Defense Finance and
Accounting Service.
ACTION: Notice.

SUMMARY: In compliance with section
3506(c)(2)(A) of the Paperwork
Reduction act of 1995, the Defense
Finance and Accounting Service
announced the proposed public
information collection and seeks public
comment on the provisions thereof.
Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed information collection; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (d) ways to minimize the
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burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.

DATES: Consideration will be given to all
comments received by April 26, 2004.

ADDRESSES: Written comments and
recommendations on the proposed
information collection should be sent to
the Defense Finance and Accounting
Service—Kansas City, Financial
Services Division (DFAS-AAD/KC),
ATTN: Ms. LaTenna Weiss, 1500 East
95th Street, Kansas City, MO 64197—
0030.

FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,
please write to the above address, or
call, Ms. LaTenna Weiss, 816—-926—2745.

Title, Associated Form, and OMB
Number: Statement of Claimant
Requesting Recertified Check, DD Form
2660; OMB Number 0730-0002.

Needs and Uses: In accordance with
TFM Volume 1, Part 4, Section 7060.20
and DoD 7000.14-R, Volume 5, there is
a requirement that a payee identify
himself/herself and certify as to what
happened to the original check issued
by the government (non-receipt, loss,
destruction, theft, etc.). This collection
will be used to identify rightful
reissuance of government checks to
individuals or businesses outside the
Department of Defense.

Affected Public: Individuals or
businesses or other for-profit.

Annual Burden Hours: 9,042 hours.
Number of Respondents: 108,500.
Responses Per Respondent: 1.

Average Burden Per Response: 5
minutes.

Frequency: On occasion.
SUPPLEMENTARY INFORMATION:

Summary of Information Collection

The Statement of Claimant Requesting
Recertified Check is used to ascertain
pertinent information needed by the
Department of Defense in order to
reissue checks to payees, if the checks
have not been negotiated to financial
institutions within one (1) year of the
date of issuance, when an original check
has been lost, not received, damaged,
stolen, etc. The form will be completed
by the payee who was issued the
original check. The information
provided on this form will be used in
determining whether a check may be
reissued to the named payee.

Dated: February 18, 2004.
L.M. Bynum,

Alternate OSD Federal Register, Liaison
Officer, Department of Defense.

[FR Doc. 04-4040 Filed 2—24-04; 8:45 am]
BILLING CODE 5001-06-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Proposed Collection; Comment
Request

AGENCY: Defense Finance and
Accounting Service.
ACTION: Notice.

SUMMARY: In compliance with section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995, the Defense
Finance and Accounting Service
announces the proposed public
information collection and seeks public
comment on the provisions thereof.
Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed information collection; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
DATES: Consideration will be given to all
comments received by April 26, 2004.
ADDRESSES: Written comments and
recommendations on the proposed
information collection should be sent to
the Defense Finance and Accounting
Service, ATTN: Lynne Anderson, 1931
Jefferson Davis Highway, CM#3—-Second
Floor (Room 228), Arlington, VA 22240—
5291.

FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,
please write to the above address, or call
Lynne Anderson at (703) 607—3700 or
Connie Martin at (317) 510-2298.

Title, Associated Form, and OMB
Number: Customer Satisfaction
Surveys—Generic Clearance; OMB
Number 0730-0003.

Needs and Uses: The information
collection requirement is necessary to
determine the kind and quality of
services DFAS customers want and
expect, as well as their satisfaction with
DFAS’s existing services.

Affected Public: Individuals or
Households, Business or other for profit,
Not-for-profit institutions, Federal
government, and State,