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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 984

Walnuts Grown in California
CFR Correction

m In Title 7 of the Code of Federal
Regulations, parts 900 to 999, revised as
of Jan. 1, 2004, on page 566, part 984 is
corrected by reinstating the subpart
heading and § 984.437 as follows:

Subpart—Administrative Rules and
Regulations

§984.437 Methods for proposing hames of
additional candidates to be included on
walnut growers’ nomination ballots.

(a) Whenever the grower member
position specified in § 984.35(a)(4) is
assigned to growers who marketed their
walnuts through independent handlers,
any ten or more such growers who
marketed an aggregate of 500 or more
tons of walnuts through those handlers
during the marketing year preceding the
year in which Board nominations are
held, may petition the Board to include
on the nomination ballot the name of an
eligible candidate for this position, and
the name of an eligible candidate to
serve as his alternate. The names of the
eligible candidates proposed pursuant
to this paragraph shall be included on
the ballot together with the names of
any incumbents who are willing to
continue serving on the Board.

(b) Any ten or more growers eligible
to serve in the grower member positions
specified in § 984.35(a) (5) and (6) and
who marketed an aggregate of 500 or
more tons of walnuts through
independent handlers during the
marketing year preceding the year in
which Board nominations are held, may
petition the Board to include on the
nomination ballot for a district the name
of an eligible candidate for the

applicable position, and the name of an
eligible candidate to serve as his
alternate. The names of the eligible
candidates proposed pursuant to this
paragraph shall be included on the
ballot together with the names of any
incumbents who are willing to continue
serving on the Board.

(c) Petitions made pursuant to
paragraphs (a) and (b) of this section
shall be on forms supplied by the Board
and filed no later than April 1 of the
nomination year.

[41 FR 54476, Dec. 14, 1976]

[FR Doc. 04-55505 Filed 4-5—04; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Parts 1,2, and 3
[Docket No. 02-012-2]

RIN 0579-AB51

Animal Welfare; Transportation of
Animals on Foreign Air Carriers

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Determination to regulate;
confirmation of effective date.

SUMMARY: On October 10, 2003, the
Animal and Plant Health Inspection
Service published a determination to
regulate. The determination to regulate
notified the public of our intention to
begin applying the Animal Welfare Act
(AWA) regulations and standards for the
humane transportation of animals in
commerce to all foreign air carriers
operating to or from any point within
the United States, its territories,
possessions, or the District of Columbia
to ensure that any animal covered by the
AWA, whether coming into, traveling
from point to point in, or leaving the
United States, its territories,
possessions, or the District of Columbia,
will be provided the protection of the
AWA regulations and standards. In this
document, we are responding to several
issues raised in comments submitted by
the public regarding our determination
to regulate and are confirming the
effective date specified in that
document.

EFFECTIVE DATE: The effective date of the
determination to regulate is confirmed
as April 7, 2004.

FOR FURTHER INFORMATION CONTACT: Dr.
Jerry DePoyster, Senior Veterinary
Medical Officer, Animal Care, APHIS,
4700 River Road Unit 84, Riverdale, MD
20737-1236; (301) 734—7586.
SUPPLEMENTARY INFORMATION:

Background

The Animal Welfare regulations
contained in 9 CFR chapter [,
subchapter A, part 3 (referred to below
as “the regulations”) provide standards
for the humane handling, care,
treatment, and transportation, by
regulated entities, of animals covered by
the Animal Welfare Act (AWA, 7 U.S.C.
2131 et seq.). The regulations in part 3
are divided into six subparts, designated
as subparts A through F, each of which
contains facility and operating
standards, animal health and husbandry
standards, and transportation standards
for a specific category of animals. These
subparts consist of the following:
Subpart A—dogs and cats; subpart B—
guinea pigs and hamsters; subpart C—
rabbits; subpart D—nonhuman primates;
subpart E—marine mammals; and
subpart F—warmblooded animals other
than dogs, cats, rabbits, hamsters,
guinea pigs, nonhuman primates, and
marine mammals. Transportation
standards for dogs and cats are
contained in §§ 3.13 through 3.19; for
guinea pigs and hamsters, in §§ 3.35
through 3.41; for rabbits, in §§ 3.60
through 3.66; for nonhuman primates,
in §§ 3.86 through 3.92; for marine
mammals, in §§ 3.112 through 3.118;
and for all other warmblooded animals,
in §§ 3.136 through 3.142.

A carrier is defined in § 1.1 as “the
operator of any airline, railroad, motor
carrier, shipping line, or other
enterprise which is engaged in the
business of transporting animals for
hire.”

On October 10, 2003, we published in
the Federal Register (68 FR 58575—
58577, Docket No. 02—012-1) a
determination to regulate and request
for comments indicating that we
intended to begin applying the Animal
Welfare Act (AWA) regulations and
standards for the humane transportation
of animals in commerce to all foreign air
carriers operating to or from any point
within the United States, its territories,
possessions, or the District of Columbia.
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While these AWA regulations and
standards have been enforced on U.S.
air carriers, foreign air carriers, as a
matter of policy, have not been asked to
comply with the regulations, although
some have done so voluntarily. Our
determination to begin regulating
foreign air carriers was intended to
ensure that any animal covered by the
AWA, whether coming into, traveling
from point to point in, or leaving the
United States, its territories,
possessions, or the District of Columbia,
will be provided the protection of the
AWA regulations and standards. In that
October 2003 document, we stated that
our determination to regulate would
become effective on April 7, 2004,
unless substantial issues bearing on the
effects of this action were brought to our
attention.

We solicited comments for 60 days
ending December 9, 2003. We received
15 comments by that date. They were
from a zoo association, an animal
welfare organization, a purebred dog
association, and individuals. Most of the
commenters favored our determination
to regulate. One commenter, however,
did raise several issues bearing on the
effects of our action. These issues are
discussed below.

The commenter questioned whether
we had the legal authority for extending
the AWA regulations and standards for
the humane transport of animals in
commerce to all foreign air carriers
operating to and from the United States.
The commenter characterized our
determination to regulate as an
extension of our jurisdiction.

The AWA, in section 2132, defines
“commerce,” in part, as trade, traffic,
transportation, or other commerce
between a place in a State and any place
outside of such State, or between points
within the same State but through any
place outside thereof, or within any
territory, possession, or the District of
Columbia. The AWA regulations in 9
CFR 1.1 contain a similar definition of
“commerce,” but one that specifically
includes commerce between a place in
a State and a foreign country. Clearly, a
foreign carrier transporting animals
within the United States falls under
these definitions of commerce and,
therefore, may be regulated by the
USDA under the provisions of the
AWA.

The commenter also raised questions
regarding which program of the Animal
and Plant Health Inspection Service
(APHIS) has jurisdiction in matters
pertaining to the regulation of animals
in transit. The commenter suggested
that by regulating the movement of
animals into and out of the United
States, the Animal Care unit would, in

effect, be regulating the importation and
exportation of animals, a task that
normally comes under the purview of
APHIS’ Veterinary Services program. In
the view of the commenter, such
duplication of responsibility is
unwarranted, especially during a period
of increased fiscal constraints.

We do not agree with the commenter’s
assertion that our determination to
regulate will entail a duplication of
responsibility by Animal Care and
Veterinary Services. Imports and
exports of various animals and animal
products are regulated by APHIS’s
National Center for Import and Export
(NCIE), a unit of the Veterinary Services
program. NCIE’s mission, as stated on
the NCIE Web site, is to work with other
Federal agencies, States, foreign
governments, industry and professional
groups, and others to enhance
international trade and cooperation
while preventing the introduction into
the United States of dangerous and
costly pests and diseases. Animal Care,
on the other hand, sees its mission as
providing leadership in establishing,
disseminating, and enforcing acceptable
standards of humane animal care and
treatment. Thus, while NCIE’s animal
movement regulations are geared toward
preventing the spread of animal
diseases, those promulgated by Animal
Care aim to ensure that animals are
treated humanely while in transit.

The commenter also argued that
extending our enforcement of the AWA
regulations to foreign air carriers may
result in jurisdictional overlap with the
U.S. Fish and Wildlife Service
(USFWS), which has the responsibility
under the Lacey Act to ensure that
humane and healthful shipping
standards are maintained for animals in
transit. Our October 2003 determination
to regulate, the commenter noted, did
not discuss how we will coordinate our
expanded activities with the activities of
the USFWS.

Animal Care acknowledges that, as a
result of our determination to regulate,
there may be a potential for some
jurisdictional overlap between Animal
Care and the USFWS in regard to
regulating the air transport of
warmblooded animals, including
traditional zoo animals. Such overlap
will be limited, however, to the air
transport of warmblooded wildlife into
the United States. While Animal Care
regulates warmblooded animals,
including dogs and cats and other
domesticated animals, under the AWA,
the USFWS regulates both warmblooded
and non-warmblooded wildlife.

Animal Care and the USFWS have
had overlapping jurisdiction over
animals on domestic carriers under the

AWA and the Lacey Act since the 1976
amendments to the AWA. Animal Care
and the USFWS have established lines
of communication to address issues that
may arise. Whatever overlap has existed
has not resulted in problems in ensuring
the humane treatment of animals on
U.S. domestic carriers or on the several
major foreign carriers that have
voluntarily registered themselves with
APHIS and agreed to be subject to the
AWA regulations, nor have there been
complaints from the public or from
agency personnel. Given this history,
APHIS believes that extending
enforcement of the AWA regulations to
all foreign carriers operating within the
United States, its territories,
possessions, or the District of Columbia
should not result in enforcement
problems or interagency conflict.

The commenter also questioned the
need for our determination to regulate
on the grounds that the requirements of
the International Air Transport
Association (IATA) already apply to
most, if not all, air carriers. The
commenter further argued that rather
than extending our enforcement of the
regulations to foreign carriers, we
should focus on bringing the AWA
standards and regulations more into line
with those of IATA. The commenter
viewed IATA’s species-specific
requirements for crates and temperature
ranges as preferable to what he
characterized as our “one-size-fits-all”’
regulatory approach.

The IATA requirements are applicable
throughout much of the world and
would likely provide an effective means
of ensuring the welfare of animals in
transit if universally enforced. The
USFWS has incorporated IATA
container requirements for live animals
into its regulations, “Standards for the
Humane and Healthful Transport of
Wild Mammals and Birds to the United
States (50 CFR part 14, subpart J).
However, IATA requirements are not
otherwise Federal regulations and do
not have the force of law. Except as
provided by the USFWS regulations,
adherence to IATA requirements is
strictly voluntary and airlines are not
subject to sanctions for noncompliance.
The USDA regulations are mandatory
for animals covered by the AWA,
which, as noted, include warmblooded
animals not covered by USFWS
regulations, and violators may face civil
or criminal penalties. We believe,
therefore, that the AWA regulations
offer such animals in transit more
protection against mistreatment or
neglect than do the IATA requirements.

The final concern expressed by this
commenter was that APHIS’ Animal
Care unit does not have the fiscal or
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human resources to adequately inspect
foreign air carriers for AWA
compliance. We believe that by being
able to conduct inspections and to
impose penalties and/or fines on any air
carrier that does not comply with the
AWA regulations for animals in transit,
we can encourage most air carriers to
place greater emphasis on ensuring that
animals are transported humanely.

Therefore, for the reasons given in our
earlier determination to regulate and in
this document, we are confirming April
7, 2004, as the date we intend to begin
applying the AWA regulations and
standards for the humane transportation
of animals in commerce to all foreign air
carriers operating to or from any point
within the United States, its territories,
possessions, or the District of Columbia.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.), the information collection or
recordkeeping requirements included in
this determination to regulate have been
approved by the Office of Management
and Budget (OMB) under OMB control
number 0579-0247.

Government Paperwork Elimination
Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the Government
Paperwork Elimination Act (GPEA),
which requires Government agencies in
general to provide the public the option
of submitting information or transacting
business electronically to the maximum
extent possible. For information
pertinent to GPEA compliance related to
this determination to regulate, please
contact Mrs. Celeste Sickles, APHIS’
Information Collection Coordinator, at
(301) 734-7477.

Authority: 7 U.S.C. 2131-2159; 7 CFR 2.22,
2.80, and 371.7.

Done in Washington, DG, this 1st day of
April, 2004.
Peter Fernandez,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 04-7738 Filed 4-5-04; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-SW-45-AD; Amendment
39-13471; AD 2004-03-27]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France Model AS332C, L, and L1
Helicopters; Correction

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; correction.

SUMMARY: This document corrects
Airworthiness Directive (AD) 2004—03—
27 for the Eurocopter France Model
AS332C, L, and L1 helicopters that was
published in the Federal Register on
February 13, 2004 (69 FR 7113). The AD
contains an incorrect AD number. In all
other respects, the original document
remains the same.

DATES: Effective March 19, 2004.

FOR FURTHER INFORMATION CONTACT:
Uday Garadi, Aviation Safety Engineer,
FAA, Rotorcraft Directorate, Safety
Management Group, Fort Worth, Texas
76193-0110, telephone (817) 222-5123,
fax (817) 222-5961.

SUPPLEMENTARY INFORMATION: The FAA
issued a final rule AD 2004-03-27, on
January 30, 2004 (69 FR 7113, February
13, 2004). The following correction is
needed:

The AD number on page 7114 is
incorrectly listed as 2002—-SW—45-AD,
which is the AD Docket Number; the
correct AD number is 2004—03-27.
Therefore, the AD number needs
correcting.

Since no other part of the regulatory
information has been revised, the final
rule is not being republished.

Correction of the Publication

m Accordingly, the publication on
February 13, 2004 of the final rule (AD
2004-03-27), which was the subject of
FR Doc. 04-2782, is corrected as
follows:

§39.13 [Corrected]

m On page 7114, in the second column,
the AD number listed as “2002—SW—45—
AD” that appears in bold text just before
“Eurocopter France,” the manufacturer
name, is corrected to read “2004—03—
27.”

Issued in Fort Worth, Texas, on March 29,
2004.

David A. Downey,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 04—-7618 Filed 4—5—04; 8:45 am|]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NM-226—-AD; Amendment
39-13556; AD 2004-07-12]

RIN 2120-AA64
Airworthiness Directives; McDonnell
Douglas Model MD-90-30 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain McDonnell
Douglas Model MD-90-30 airplanes.
For some airplanes, this action requires
replacing one 3-phase limiter block
assembly, 6 current limiters, and
hardware for 9 electrical cables with
new parts. For other airplanes, this
action requires inspecting 6 current
limiters and 3 spare current limiters and
replacing any defective current limiters
with new current limiters. This action is
necessary to prevent overheating of the
terminal studs on the 3-phase limiter
blocks and associated current limiters,
which could cause a fire in the airplane.
This action is intended to address the
identified unsafe condition.

DATES: Effective May 11, 2004.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of May 11,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplanes,
Long Beach Division, 3855 Lakewood
Boulevard, Long Beach, California
90846, Attention: Data and Service
Management, Dept. C1-L5A (D800—
0024). This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Los Angeles
Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood,
California; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.
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FOR FURTHER INFORMATION CONTACT:
George Mabuni, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130L, FAA, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California
90712-4137; telephone (562) 627-5341;
fax (562) 627-5210.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain McDonnell
Douglas Model MD-90-30 airplanes
was published in the Federal Register
on January 7, 2004 (69 FR 900). For
some airplanes, that action proposed to
require replacing one 3-phase limiter
block assembly, 6 current limiters, and
hardware for 9 electrical cables with
new parts. For other airplanes, that
action proposed to require inspecting 6
current limiters and 3 spare current
limiters and replacing any defective
current limiters with new current
limiters.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Explanation of Change to Paragraph (e)
of the Proposed AD

Paragraph (e) of proposed AD states,
“Although the service bulletin
referenced in this AD specifies that
certain information is to be submitted to
the FAA, this AD does not include such
requirements.” The proposed AD
references two service bulletins as the
appropriate sources for accomplishing
the required actions. Our intent was to
refer specificially to McDonnell Douglas
Alert Service Bulletin MD90-24A031,
Revision 01, dated February 28, 2001, in
paragraph (e). Also, that service bulletin
does not specify to submit certain
information to the FAA, but rather to
the airplane manufacturer “for FAA
accountability purposes.” Therefore, we
have revised paragraph (e) of the final
rule to clarify these points.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 29 airplanes
in the worldwide fleet which are listed
in McDonnell Douglas Alert Service
Bulletin MD90-24A031, Revision 01,
dated February 28, 2001. The FAA
estimates that 18 airplanes of U.S.

registry will be affected by this AD, that
it will take approximately 3 work hours
per airplane to accomplish the actions
required in paragraph (b) of this AD,
and that the average labor rate is $65 per
work hour. Based on these figures, the
cost impact of the actions required in
paragraph (b) of this AD on U.S.
operators is estimated to be $5,655, or
$195 per airplane.

There are approximately 4 airplanes
in the worldwide fleet which are listed
in McDonnell Douglas Alert Service
Bulletin MD90-24A031, Revision 01,
dated February 28, 2001, and are also
listed as Group 1 airplanes in
McDonnell Douglas Alert Service
Bulletin MD90-24A043, Revision 01,
dated March 12, 2001. None of those
airplanes are on the U.S. registry.

There are approximately 5 airplanes
in the worldwide fleet which are listed
as Group 2 airplanes in McDonnell
Douglas Alert Service Bulletin MD90—
24A043, Revision 01, dated March 12,
2001. The FAA estimates that 1 airplane
of U.S. registry will be affected by this
AD, that it will take approximately 3
work hours per airplane to accomplish
the actions required in paragraph (c) of
this AD, and that the average labor rate
is $65 per work hour. The manufacturer
may cover the cost of replacement parts
associated with this AD, subject to
warranty conditions. Based on these
figures, the cost impact of the actions
required in paragraph (c) of this AD on
U.S. operators is estimated to be $195.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under

Executive Order 12866; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and it is contained in the
Rules Docket. A copy of it may be
obtained from the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-07-12 McDonnell Douglas:
Amendment 39-13556. Docket 2001—
NM-226—-AD.

Applicability: Model MD-90-30 airplanes,
as listed in McDonnell Douglas Alert Service
Bulletin MD90-24A031, Revision 01, dated
February 28, 2001, or McDonnell Douglas
Alert Service Bulletin MD90-24A043,
Revision 01, dated March 12, 2001;
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent overheating of the terminal
studs on the 3-phase limiter blocks and
associated current limiters, which could
cause a fire in the airplane, accomplish the
following:

Inspection and Replacement

(a) For those airplanes listed as Group 1
airplanes in McDonnell Douglas Alert
Service Bulletin MD90-24A043, Revision 01,
dated March 12, 2001, which are also listed
in McDonnell Douglas Alert Service Bulletin
MD90-24A031, Revision 01, dated February
28, 2001: Within 6 months after the effective
date of this AD, accomplish the following
actions:

(1) Inspect the 3 spare current limiters
located in the electrical power center (EPC)
in accordance with the Accomplishment
Instructions of McDonnell Douglas Alert
Service Bulletin MD90-24A043, Revision 01,
dated March 12, 2001. If the inspection
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reveals that any of the current limiters
located in the electrical power unit are
defective, before further flight replace the
defective current limiter(s) with new current
limiter(s) in accordance with the alert service
bulletin.

(2) Prior to or concurrent with
accomplishment of paragraph (a)(1) of this
AD, accomplish the following actions in
accordance with McDonnell Douglas Alert
Service Bulletin MD90-24A031, Revision 01,
dated February 28, 2001:

(i) Replace the 3-phase limiter block
assembly and associated clear cover of the
EPC with a serialized 3-phase limiter block
assembly and a new clear cover.

(ii) Replace the 6 current limiters and
attaching parts on the limiter block with new
current limiters and attaching parts.

(iii) Replace hardware for 9 electrical
cables attached to the limiter block with new
attaching hardware.

Replacement

(b) For those airplanes listed in McDonnell
Douglas Alert Service Bulletin MD90—
24A031, Revision 01, dated February 28,
2001: Within 6 months after the effective date
of this AD, accomplish the following actions
in accordance with the Accomplishment
Instructions of the alert service bulletin:

(1) Replace the 3-phase limiter block
assembly and associated clear cover of the
EPC with a serialized 3-phase limiter block
assembly and a new clear cover.

(2) Replace the 6 current limiters and
attaching parts on the limiter block with new
current limiters and attaching parts.

(3) Replace hardware for 9 electrical cables
attached to the limiter block with new
attaching hardware.

Other Inspection

(c) For those airplanes listed as Group 2
airplanes in McDonnell Douglas Alert
Service Bulletin MD90-24A043, Revision 01,
dated March 12, 2001: Within 6 months after
the effective date of this AD, accomplish the
following actions in accordance with the
Accomplishment Instructions of the alert
service bulletin.

(1) Inspect the 6 current limiters and
attaching hardware on the 3-phase limiter
blocks and the 3 spare current limiters
located in the EPC to determine whether any
of the current limiters are defective.

(2) If the inspection required by paragraph
(c)(1) of this AD reveals that any of the
current limiters are defective, before further
flight replace the defective current limiters
with new current limiters, in accordance
with Figure 1 of the Accomplishment
Instructions.

Parts Installation

(d) As of the effective date of this AD, no
person shall install on any airplane a Tri-Star
3-phase limiter block assembly having part
number (P/N) C-1301-3 or a Burndy 3-phase
limiter block assembly having P/N F6H-2,
unless that 3-phase limiter block assembly
has serial number 3015 or higher.

Information Submission

(e) Although McDonnell Douglas Alert
Service Bulletin MD90-24A031, Revision 01,
dated February 28, 2001, referenced in this

AD specifies that certain information is to be
submitted to the airplane manufacturer, this
AD does not include such a requirement.

Alternative Methods of Compliance

(f) In accordance with 14 CFR 39.19, the
Manager, Los Angeles Aircraft Certification
Office, FAA, is authorized to approve
alternative methods of compliance (AMOCs)
for this AD.

Incorporation by Reference

(g) The actions shall be done in accordance
with McDonnell Douglas Alert Service
Bulletin MD90-24A043, Revision 01, dated
March 12, 2001; and McDonnell Douglas
Alert Service Bulletin MD90-24A031,
Revision 01, dated February 28, 2001; as
applicable. This incorporation by reference
was approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Boeing Commercial Airplanes, Long
Beach Division, 3855 Lakewood Boulevard,
Long Beach, California 90846, Attention:
Data and Service Management, Dept. C1-L5A
(D800-0024). Copies may be inspected at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the FAA, Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California; or at the Office of the
Federal Register, 800 North Capitol Street,
NW., suite 700, Washington, DC.

Effective Date

(h) This amendment becomes effective on
May 11, 2004.

Issued in Renton, Washington, on March
22, 2004.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-7350 Filed 4-5—-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-262—-AD; Amendment
39-13561; AD 2004-07-17]

RIN 2120-AA64
Airworthiness Directives;

Construcciones Aeronauticas, S.A.
(CASA), Model C-212 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all CASA Model C-212
series airplanes, that requires rework of
the nose landing gear (NLG);
modification of the hydraulic steering
system; a test of the cable tension for the
nosewheel steering system when

abnormal vibration occurs, and
adjustment of the cable tension, if
necessary; and a revision to the
Limitations section of the airplane flight
manual to include certain procedures to
be performed during the takeoff run.
This action is necessary to prevent
failure of the auxiliary landing gear
direction system, which could result in
abnormal vibrations during takeoff and
landing runs, and consequent reduced
controllability of the airplane. This
action is intended to address the
identified unsafe condition.

DATES: Effective May 11, 2004.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of May 11,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Construcciones Aeronauticas, S.A.,
Getafe, Madrid, Spain. This information
may be examined at the Federal
Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all CASA Model C—
212 series airplanes was published in
the Federal Register on February 6,
2004 (69 FR 5762). That action proposed
to require rework of the nose landing
gear (NLG); modification of the
hydraulic steering system; a test of the
cable tension for the nosewheel steering
system when abnormal vibration occurs,
and adjustment of the cable tension, if
necessary; and a revision to the
Limitations section of the airplane flight
manual to include certain procedures to
be performed during the takeoff run.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.
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Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 27 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 6
work hours per airplane to accomplish
the rework of the NLG; and that the
average labor rate is $65 per work hour.
Based on these figures, the cost impact
of this action on U.S. operators is
estimated to be $10,530, or $390 per
airplane.

We estimate that it will take
approximately 92 work hours per
airplane to accomplish the modification
of the hydraulic steering system. Based
on these figures, the cost impact of this
action on U.S. operators is estimated to
be $161,460, or $5,980 per airplane.

We estimate that it will take
approximately 1 work hour per airplane
to revise the Limitations section of the
airplane flight manual. Based on these
figures, the cost impact of this action on
U.S. operators is estimated to be $1,755,
or $65 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the

criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and it is contained in the
Rules Docket. A copy of it may be
obtained from the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-07-17 Construcciones Aeronauticas,
S.A. (CASA): Amendment 39-13561.
Docket 2002-NM-262—-AD.

Applicability: All Model C-212 series
airplanes, certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the auxiliary landing
gear direction system, which could result in
abnormal vibrations during takeoff and
landing runs, and consequent reduced
controllability of the airplane, accomplish
the following:

Rework and Modification

(a) Within 6 months after the effective date
of this AD, accomplish the actions in
paragraphs (a)(1) and (a)(2) of this AD in
accordance with the applicable service
bulletin.

(1) Rework the nose landing gear (NLG) in
accordance with the Accomplishment
Instructions of CASA Service Bulletin 212—
32-21, Revision 2, dated November 10, 1987.

(2) Modify the hydraulic steering system of
the NLG in accordance with the Instructions
for Accomplishment of CASA Service
Bulletin SB-212-32-22, Revision 2, dated
July 28, 1997.

Tension Test and Adjustment

(b) Within 600 flight hours after any
abnormal vibration of the nosewheel steering
system occurs, test the cable tension of the
nosewheel steering system. Adjust the
tension, if necessary. Accomplish these
actions in accordance with CASA COM 212—
172, Revision 04, dated December 9, 2002; or
CASA COM 212-173, Revision 3, dated
February 22, 1995; as applicable.

Airplane Flight Manual Revision

(c) Within 6 months after the effective date
of this AD, revise the Limitations Section of
the Airplane Flight Manual (AFM) to include
the following statement. This may be
accomplished by inserting a copy of this AD
in the AFM.

“Nose wheel malfunction during take-off
run—Initiate or “perform” normal RTO
procedures.”

Note 1: When a statement identical to that
in paragraph (c) of this AD has been included
in the general revisions of the AFM, the
general revisions may be inserted into the
AFM, and the copy of this AD may be
removed from the AFM.

Parts Installation

(d) As of the effective date of this AD, no
person may install on any airplane an NLG
unless it has been reworked in accordance
with paragraph (a)(1) of this AD.

Alternative Methods of Compliance

(e) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate, is
authorized to approve alternative methods of
compliance for this AD.

Incorporation by Reference

(f) Unless otherwise specified in this AD,
the actions shall be done in accordance with
CASA Service Bulletin 212-32-21, Revision
2, dated November 10, 1987; CASA Service
Bulletin SB—212-32-22, Revision 2, dated
July 28, 1997; CASA COM 212-172, Revision
04, dated December 9, 2002; and CASA COM
212-173, Revision 3, dated February 22,
1995; as applicable. CASA Service Bulletin
212-32-21, Revision 2, dated November 10,
1987, contains the following effective pages:

Revision

Page number | level shown Dgtﬁ sgogvn
on page pag
1 2 | November 10,
1987.
2-24 ... 1 | June 4, 1986.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Construcciones Aeronauticas, S.A.,
Getafe, Madrid, Spain. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 2: The subject of this AD is addressed
in Spanish airworthiness directive 01/02,
dated April 17, 2002.

Effective Date

(g) This amendment becomes effective on
May 11, 2004.
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Issued in Renton, Washington, on March
25, 2004.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—-7352 Filed 4-5—-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-160-AD; Amendment
39-13560; AD 2004-07-16]

RIN 2120-AA64

Airworthiness Directives;
Construcciones Aeronauticas, S.A.
(CASA), Model C-235 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain CASA Model C—
235 series airplanes, that requires
modification of the electrical wiring of
the rudder trim control unit. This action
is necessary to prevent the flight crew
from being able to inhibit the aural
warning for the landing gear up. If the
flight crew of the next flight or possibly
of the same flight is unaware that the
aural warning had been disabled, they
could inadvertently land the airplane
with the landing gear not down and
locked. This action is intended to
address the identified unsafe condition.
DATES: Effective May 11, 2004.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of May 11,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Construcciones Aeronauticas, S.A.,
Getafe, Madrid, Spain. This information
may be examined at the Federal
Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal

Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain CASA
Model C-235 series airplanes was
published in the Federal Register on
February 6, 2004 (69 FR 5780). That
action proposed to require modification
of the electrical wiring of the rudder
trim control unit.

Comments

We provided the public the
opportunity to participate in the
development of this AD. No comments
have been submitted on the proposed
AD or on the determination of the cost
to the public.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD as proposed.

Cost Impact

The FAA estimates that 1 airplane of
U.S. registry will be affected by this AD,
that it will take approximately 7 work
hours per airplane to accomplish the
required actions, and that the average
labor rate is $65 per work hour.
Required parts will cost approximately
$40 per airplane. Based on these figures,
the cost impact of the AD on U.S.
operators is estimated to be $495.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034,

February 26, 1979); and (3) will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and it is contained in the
Rules Docket. A copy of it may be
obtained from the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-07016 Construcciones Aeronauticas,
S.A. (CASA): Amendment 39-13560.
Docket 2002-NM-160-AD.

Applicability: Model C-235 series
airplanes, serial numbers C-006, C-007, C—
010, C-012, C-018, C-029, C-030, C-032, C—
033, and C-042; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the flight crew from being able
to inhibit the aural warning for the landing
gear up, and the possibility that the flight
crew of the next flight or possibly of the same
flight could inadvertently land the airplane
with the landing gear not down and locked;
accomplish the following:

Modification

(a) Within 6 months after the effective date
of this AD, modify the electrical wiring of the
rudder trim control unit per the
Accomplishment Instructions of CASA
Service Bulletin SB-235-27-20, dated March
7, 2001.

Alternative Methods of Compliance

(b) In accordance with 14 CFR 39.19, the
Manager, International Branch, FAA,
Transport Airplane Directorate, is authorized
to approve alternative methods of
compliance for this AD.

Alternative Methods of Compliance

(c) In accordance with 14 CFR 39.19, the
Manager, International Branch, FAA,
Transport Airplane Directorate, is authorized
to approve alternative methods of
compliance for this AD.
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Incorporation by Reference

(d) The actions must be done in accordance
with CASA Service Bulletin SB-235-27-20,
dated March 7, 2001. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Construcciones Aeronauticas,
S.A., Getafe, Madrid, Spain. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 1: The subject of this AD is addressed
in Spanish airworthiness directive 02/02,
dated April 30, 2002.

Effective Date

(e) This amendment becomes effective on
May 11, 2004,

Issued in Renton, Washington, on March
25, 2004.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-7353 Filed 4-5-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-17-AD; Amendment
39-13559; AD 2004-07-15]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A321-111, -112, and —131 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD);
applicable to certain Airbus Model
A321-111, -112, and —131 series
airplanes; that currently requires
repetitive inspections to detect fatigue
cracking in the area surrounding certain
attachment holes of the forward pintle
fittings of the main landing gear (MLG)
and the actuating cylinder anchorage
fittings on the inner rear spar; and
repair, if necessary. The existing AD
also provides for optional terminating
action for the repetitive inspections.
This amendment revises the inspection
threshold and repetitive intervals for the
currently required repetitive
inspections. The actions specified in
this AD are intended to detect and
correct fatigue cracking on the inner rear
spar of the wings, which could result in
reduced structural integrity of the

airplane. This action is intended to
address the identified unsafe condition.
DATES: Effective April 21, 2004.

The incorporation by reference of a
certain publication listed in the
regulations is approved by the Director
of the Federal Register as of April 21,
2004.

The incorporation by reference of
Airbus Service Bulletin A320-57-1101,
dated July 24, 1997, as listed in the
regulations, was approved previously by
the Director of the Federal Register as of
December 18, 1998 (63 FR 66753,
December 3, 1998).

Comments for inclusion in the Rules
Docket must be received on or before
May 6, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2002—NM—
17—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
iarcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2002-NM-17-AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
this AD may be obtained from Airbus,

1 Rond Point Maurice Bellonte, 31707
Blagnac Cedex, France. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: On
November 25, 1998, the FAA issued AD
98-25-05, amendment 39-10928 (63 FR
66753, December 3, 1998); applicable to
certain Airbus Model A321-111, -112,
and —131 series airplanes; to require
repetitive inspections to detect fatigue
cracking in the area surrounding certain
attachment holes of the forward pintle
fittings of the main landing gear (MLG)
and the actuating cylinder anchorage

fittings on the inner rear spar; and
repair, if necessary. That AD also
provides for optional terminating action
for the repetitive inspections. That
action was prompted by issuance of
mandatory continuing airworthiness
information by a civil airworthiness
authority. The actions required by that
AD are intended to detect and correct
fatigue cracking on the inner rear spar
of the wings, which could result in
reduced structural integrity of the
airplane.

Actions Since Issuance of Previous Rule

Since the issuance of that AD, Airbus
has carried out a survey of the family
fleet of Model A320 airplanes (which
includes Model A321 series airplanes).
The results of this survey indicate that
the weight of fuel at landing and mean
flight duration for in-service airplanes
are higher than the figures defined for
the analysis of fatigue-related tasks.
These findings have led to an
adjustment of the A320 family reference
fatigue mission.

Explanation of Relevant Service
Information

Airbus has issued Service Bulletin
A320-57-1101, Revision 02, dated
October 25, 2001. (The existing AD
refers to the original issue of that service
bulletin, dated July 24, 1997, as the
acceptable source of service information
for the actions required by that AD.) The
procedures in Revision 02 are the same
as those in Revision 01. However, per
the survey results described previously,
the recommended inspection thresholds
and intervals for the inspections have
been revised to be expressed in terms of
both flight cycles and flight hours.
Accomplishment of the actions
specified in the service bulletin is
intended to adequately address the
identified unsafe condition. The
Direction Générale de 1’Aviation Civile
(DGAC), which is the airworthiness
authority for France, classified this
service bulletin as mandatory and
issued French airworthiness directive
2001-633(B), dated December 26, 2001,
to ensure the continued airworthiness of
these airplanes in France.

FAA'’s Conclusions

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of § 21.29 of
the Federal Aviation Regulations (14
CFR 21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. The
FAA has examined the findings of the
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DGAC, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Explanation of Requirements of Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, this AD supersedes AD 98-25-05
to continue to require repetitive
inspections to detect fatigue cracking in
the area surrounding certain attachment
holes of the forward pintle fittings of the
MLG and the actuating cylinder
anchorage fittings on the inner rear spar;
and repair, if necessary. The AD also
continues to provide optional
terminating action for the repetitive
inspections. This AD revises the initial
inspection threshold to express it in
terms of both flight cycles and flight
hours, and reduces the repetitive
inspection intervals. The actions are
required to be accomplished in
accordance with the service bulletin
described previously, except as
discussed below.

Operators should note that, in
consonance with the findings of the
DGAC, we have determined that the
repetitive inspections required by this
AD can be allowed to continue in lieu
of accomplishment of a terminating
action. In making this determination, we
consider that, in this case, long-term
continued operational safety will be
adequately assured by accomplishing
the repetitive inspections to detect
cracking before it represents a hazard to
the airplane.

Differences Between AD and
Referenced Service Bulletin

Operators should note that, although
the service bulletin specifies that the
manufacturer may be contacted for
disposition of cracking conditions in the
area surrounding certain attachment
holes of the forward pintle fittings of the
MLG, this AD requires the repair of the
fatigue cracking to be accomplished in
accordance with a method approved by
either us or the DGAC (or its delegated
agent). In light of the type of repair that
will be required to address the
identified unsafe condition, and in
consonance with existing bilateral
airworthiness agreements, we have
determined that, for this AD, a repair
approved by either us or the DGAC is
acceptable for compliance with this AD.

Operators also should note that,
although the Accomplishment
Instructions of the referenced service
bulletin describe procedures for
submitting a comment sheet related to

service bulletin quality and a sheet
recording compliance with the service
bulletin, this AD does not require those
actions. We do not need this
information from operators.

Explanation of Changes to Part 39

On July 10, 2002, the FAA issued a
new version of 14 CFR part 39 (67 FR
47997, July 22, 2002), which governs the
FAA'’s airworthiness directives system.
The regulation now includes material
that relates to altered products, special
flight permits, and alternative methods
of compliance (AMOC). Because we
have now included this material in part
39, only the office authorized to approve
AMOCs is identified in each individual
AD. Therefore, paragraph (d) and Note
1 of AD 98-25—05 are not included in
this AD, and paragraph (c) of AD 98-25—
05 has been revised and included as
paragraph (f) of this AD.

Cost Impact

None of the airplanes affected by this
action are on the U.S. Register. All
airplanes included in the applicability
of this rule currently are operated by
non-U.S. operators under foreign
registry; therefore, they are not directly
affected by this AD action. However, the
FAA considers that this rule is
necessary to ensure that the unsafe
condition is addressed in the event that
any of these subject airplanes are
imported and placed on the U.S.
Register in the future.

The new requirements of this AD add
no additional economic burden. The
current costs for this AD are repeated for
the convenience of affected operators, as
follows:

Should an affected airplane be
imported and placed on the U.S.
Register in the future, it would require
approximately 20 work hours to
accomplish the required actions, at an
average labor rate of $65 per work hour.
Based on these figures, the cost impact
of this AD would be $1,300 per airplane.

Should an operator elect to
accomplish the optional terminating
action that is provided by this AD
action, it would take approximately 520
work hours to accomplish, at an average
labor rate of $65 per work hour. The
cost of required parts would be
approximately $17,540 per airplane.
Based on these figures, the cost impact
of the optional terminating action would
be $51,340 per airplane.

Determination of Rule’s Effective Date

Since this AD action does not affect
any airplane that is currently on the
U.S. register, it has no adverse economic
impact and imposes no additional
burden on any person. Therefore, prior

notice and public procedures hereon are
unnecessary and the amendment may be
made effective in less than 30 days after
publication in the Federal Register.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by
notice and opportunity for public
comment, comments are invited on this
rule. Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
shall identify the Rules Docket number
and be submitted in triplicate to the
address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended in light of the
comments received. Factual information
that supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Submit comments using the following
format:

¢ Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

e For each issue, state what specific
change to the AD is being requested.

e Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2002-NM—-17-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
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determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and it is contained in the
Rules Docket. A copy of it may be
obtained from the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by
removing amendment 39-10928 (63 FR
66753, December 3, 1998), and by
adding a new airworthiness directive
(AD), amendment 39-13559, to read as
follows:

2004-07-15 Airbus: Amendment 39-13559.
Docket 2002-NM-17-AD. Supersedes
AD 98-25-05, Amendment 39—10928.

Applicability: Model A321-111, -112, and
—131 series airplanes; except those on which
Airbus Modification 24977 has been
accomplished during production, or on
which Airbus Modification 26010 has been
accomplished; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct fatigue cracking on
the inner rear spar of the wings, which could
result in reduced structural integrity of the
airplane, accomplish the following:

Requirements of AD 98-25-05

Repetitive Inspections and Corrective Actions

(a) Prior to the accumulation of 20,000 total
flight cycles, or within 120 days after
December 18, 1998 (the effective date of AD
98-25-05, amendment 39-10928), whichever
occurs later, perform an ultrasonic inspection

to detect fatigue cracking in the area
surrounding certain attachment holes of the
forward pintle fittings of the main landing
gear (MLG) and the actuating cylinder
anchorage fittings on the inner rear spar, in
accordance with Airbus Service Bulletin
A320-57-1101, dated July 24, 1997; or
Revision 02, dated October 25, 2001.

(1) If no cracking is detected, prior to
further flight, repair the sealant in the
inspected areas and repeat the ultrasonic
inspections thereafter at intervals not to
exceed 7,700 flight cycles, until paragraph (b)
or (d) of this AD is accomplished.

(2) If any cracking is detected, prior to
further flight, repair in accordance with a
method approved by either the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA; or the Direction
Générale de I’Aviation Civile (DGAC) (or its
delegated agent).

Optional Terminating Action

(b) Accomplishment of visual and eddy
current inspections to detect cracking in the
area surrounding certain attachment holes of
the forward pintle fittings of the MLG and the
actuating cylinder anchorage fittings on the
inner rear spar; follow-on corrective actions,
as applicable; and rework of the attachment
holes; in accordance with Airbus Service
Bulletin A320-57-1100, dated July 28, 1997,
constitutes terminating action for the
repetitive inspection requirements of this
AD. If any cracking is detected during
accomplishment of any inspection described
in the service bulletin, and the service
bulletin specifies to contact Airbus for
appropriate action: Prior to further flight,
repair in accordance with a method approved
by either the Manager, International Branch,
ANM-116, or the DGAC (or its delegated
agent).

New Requirements of This AD

Repetitive Inspections for Airplanes Not
Previously Inspected Per Paragraph (a)

(c) For airplanes on which the initial
inspection required by paragraph (a) of this
AD has not been accomplished as of the
effective date of this AD: Accomplish the
inspection required by paragraph (a) of this
AD, at the earlier of the times specified in
paragraphs (c)(1) and (c)(2) of this AD. If no
cracking is found, repeat the inspection
thereafter at intervals not to exceed 5,500
flight cycles or 10,200 flight hours,
whichever occurs first, until paragraph (b) of
this AD is accomplished. Accomplishment of
this paragraph eliminates the need to
accomplish repetitive inspections at the
intervals required by paragraph (a)(1) of this
AD.

(1) Prior to the accumulation of 20,000
total flight cycles.

(2) Prior to the accumulation of 37,300
total flight hours, or within 120 days after the
effective date of this AD, whichever occurs
later.

Repetitive Inspections for Airplanes
Previously Inspected Per Paragraph (a)

(d) For airplanes on which the initial
inspection required by paragraph (a) of this
AD has been accomplished as of the effective
date of this AD, and no cracking was found:

Do the next inspection at the earlier of the
times specified in paragraphs (d)(1) or (d)(2)
of this AD, and repeat the inspection
thereafter at intervals not to exceed 5,500
flight cycles or 10,200 flight hours,
whichever occurs first, until paragraph (b) of
this AD is accomplished. Accomplishment of
this paragraph terminates the repetitive
inspections required by paragraph (a)(1) of
this AD.

(1) Within 7,700 flight cycles since the
most recent inspection.

(2) At the later of the times specified in
paragraph (d)(2)(i) or (d)(2)(ii) of this AD:

(i) Within 5,500 flight cycles or 10,200
flight hours since the most recent inspection,
whichever occurs first.

(ii) Within 120 days after the effective date
of this AD.

Repair

(e) If any cracking is detected during any
inspection required by paragraph (c) or (d) of
this AD: Prior to further flight, repair in
accordance with a method approved by
either the Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA,; or the Direction Générale de I’Aviation
Civile (DGAC) (or its delegated agent).

No Reporting Requirement

(f) Although Airbus Service Bulletin A320—
57—-1101, Revision 02, dated October 25,
2001, specifies to submit certain information
to the manufacturer, this AD does not
include such a requirement.

Alternative Methods of Compliance

(g) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116, is
authorized to approve alternative methods of
compliance for this AD.

Incorporation by Reference

(h) Unless otherwise provided by this AD,
the actions shall be done in accordance with
Airbus Service Bulletin A320-57-1101,
dated July 24, 1997; or Airbus Service
Bulletin A320-57-1101, Revision 02, dated
October 25, 2001.

(1) The incorporation by reference of
Airbus Service Bulletin A320-57-1101,
Revision 02, dated October 25, 2001; is
approved by the Director of the Federal
Register, in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51.

(2) The incorporation by reference of
Airbus Service Bulletin A320-57-1101,
dated July 24, 1997; was approved previously
by the Director of the Federal Register as of
December 18, 1998 (63 FR 66753, December
3, 1998).

(3) Copies may be obtained from Airbus, 1
Rond Point Maurice Bellonte, 31707 Blagnac
Cedex, France. Copies may be inspected at
the FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 1: The subject of this AD is addressed
in French airworthiness directive 2001—
633(B), dated December 26, 2001.

Effective Date

(h) This amendment becomes effective on
April 21, 2004.
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Issued in Renton, Washington, on March
25, 2004.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—-7354 Filed 4-5—-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003-NM-60-AD; Amendment
39-13558; AD 2004-07-14]

RIN 2120-AA64
Airworthiness Directives; McDonnell

Douglas Model DC-9-15, DC—-9-31,
and DC-9-32 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain McDonnell
Douglas Model DC-9-15, DC-9-31, and
DC-9-32 airplanes, that requires
repetitive visual and x-ray inspections
to detect cracks of the upper and lower
corners and upper center of the door
cutout of the aft pressure bulkhead;
corrective actions, if necessary; and
follow-on actions. For certain airplanes,
this AD also requires modification of the
ventral aft pressure bulkhead. This
action is necessary to detect and correct
fatigue cracks in the corners and upper
center of the door cutout of the aft
pressure bulkhead, which could result
in rapid decompression of the fuselage
and consequent reduced structural
integrity of the airplane. This action is
intended to address the identified
unsafe condition.

DATES: Effective May 11, 2004.

The incorporation by reference of a
certain publication, as listed in the
regulations, is approved by the Director
of the Federal Register as of May 11,
2004.

The incorporation by reference of
certain other publications, as listed in
the regulations, was approved
previously by the Director of the Federal
Register as of May 14, 2002 (67 FR
16987, April 9, 2002).

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplanes,
Long Beach Division, 3855 Lakewood
Boulevard, Long Beach, California
90846, Attention: Data and Service
Management, Dept. C1-L5A (D800—
0024). This information may be

examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Los Angeles
Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood,
California; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Wahib Mina, Aerospace Engineer,
Airframe Branch, ANM-120L, FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California 90712-4137; telephone (562)
627-5324; fax (562) 627-5210.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain McDonnell
Douglas Model DC-9-15, DC-9-31, and
DGC—9-32 airplanes was published in the
Federal Register on December 3, 2003
(68 FR 67618). That action proposed to
require repetitive visual and x-ray
inspections to detect cracks of the upper
and lower corners and upper center of
the door cutout of the aft pressure
bulkhead; corrective actions, if
necessary; and follow-on actions. For
certain airplanes, that action proposed
to require modification of the ventral aft
pressure bulkhead.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 13 airplanes
of the affected design in the worldwide
fleet. The FAA estimates that 7
airplanes of U.S. registry will be affected
by this AD, that it will take
approximately 5 work hours per
airplane to accomplish the required
inspections, and that the average labor
rate is $65 per work hour. Based on
these figures, the cost impact of the AD
on U.S. operators is estimated to be
$2,275, or $325 per airplane.

For certain airplanes, it will take
approximately between 21 and 26 work
hours per airplane depending on the
airplane configuration to accomplish the
modification specified in McDonnell
Douglas DC-9 Service Bulletin 53-165,
Revision 3, dated May 3, 1989, at an

average labor rate of $65 per work hour.
Required parts will cost approximately
between $3,470 and $11,831 per
airplane, depending on the airplane
configuration. Based on these figures,
the cost impact of this modification on
U.S. operators is estimated to be
between $4,835, or $13,521 per airplane.

For certain airplanes, it will take
approximately 9 work hours per
airplane to accomplish the modification
specified in McDonnell Douglas DC-9
Service Bulletin 53-157, Revision 1,
dated January 7, 1985, at an average
labor rate of $65 per work hour. Based
on these figures, the cost impact of this
modification on U.S. operators is
estimated to be $585 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and it is contained in the
Rules Docket. A copy of it may be
obtained from the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.
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Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-07-14 McDonnell Douglas:
Amendment 39-13558. Docket 2003—
NM—-60—-AD.

Applicability: Model DC-9-15, DC-9-31,
and DC—9-32 airplanes, manufacturer’s
fuselage numbers 0030, 0094, 0220, 0221,
0863, 0900, 0901, 0913, 0914, 0918, 0923,
0926, and 0930; certificated in any category;
equipped with a floor level hinged (ventral)
door of the aft pressure bulkhead; as listed
in McDonnell Douglas Service Bulletin DC9—
53-137, Revision 09, dated January 30, 2003;
except for those airplanes on which the
modification required by paragraph (d) or (e)
of AD 96-10-11, amendment 39-9618, or
paragraph K. of AD 85-01-02 R1,
amendment 39-5241, has been done.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct fatigue cracks in the
corners and upper center of the door cutout
of the aft pressure bulkhead, which could
result in rapid decompression of the fuselage
and consequent reduced structural integrity
of the airplane, accomplish the following:

Visual and X-Ray Inspection

(a) For airplanes on which the modification
has not been accomplished per paragraph (i)
of this AD: Except as provided by paragraph
(j) of this AD, prior to the accumulation of
15,000 total landings, or within 4,000
landings after the effective date of this AD,
whichever occurs later, do a visual
inspection and an x-ray inspection to detect
cracks of the upper and lower corners and
upper center of the door cutout of the aft
pressure bulkhead, per the Accomplishment
Instructions of McDonnell Douglas Service
Bulletin DC9-53-137, Revision 09, dated
January 30, 2003.

No Crack Detected: Repetitive Inspections

(b) If no crack is detected during any
inspection required by paragraph (a) of this
AD, do the action specified in either
paragraph (b)(1) or (b)(2) of this AD per the
Accomplishment Instructions of McDonnell
Douglas Service Bulletin DC9-53-137,
Revision 09, dated January 30, 2003, as
applicable.

(1) If interim preventive repairs have been
performed per the service bulletin; AD 85—
01-02 R1, or AD 96—-10-11: Do a visual
inspection and an eddy current inspection at

the times specified in the service bulletin.
Repeat the applicable repetitive inspections
thereafter at intervals not to exceed the times
specified in the service bulletin, until
accomplishment of the action required by
paragraph (d) or (i) of this AD.

(2) If interim preventive repairs have not
been performed per the service bulletin, do
either paragraph (b)(2)(i) or (b)(2)(ii) of this
AD:

(i) Before further flight, install an interim
preventive repair identified in Conditions I
through XLIII inclusive, excluding
Conditions XXI, XXXVII, and XXXVIII (not
used at this time), per the service bulletin. At
the times specified in the service bulletin, do
a visual inspection and an eddy current
inspection. At intervals not to exceed the
times specified in the service bulletin, repeat
the visual and eddy current inspections until
accomplishment of the action specified in
paragraph (d) or (i) of this AD; or

(ii) At intervals not to exceed the times
specified in the service bulletin, repeat the
visual inspection and x-ray inspection
required by paragraph (a) of this AD, until
accomplishment of the action specified in
paragraph (d) or (i) of this AD.

Any Crack Detected: Corrective Actions and
Repetitive Inspections

(c) If any crack is detected during any
inspection required by paragraph (a) or (b) of
this AD, do the actions specified in
paragraphs (c)(1) and (c)(2) of this AD per the
Accomplishment Instructions of McDonnell
Douglas Service Bulletin DC9-53-137,
Revision 09, dated January 30, 2003.

(1) Before further flight, do the applicable
corrective actions (i.e., modification of the
bulkhead; trim forward facing flange; stop
drill ends of cracks; install repair kit;
replacement of cracked part with new parts;
and install additional doublers) identified in
Conditions I through XLIII inclusive,
excluding Conditions XXI, XXXVII, and
XXXVIII (not used at this time), of the
Accomplishment Instructions of the service
bulletin; and

(2) At the times specified in the
Accomplishment Instructions of the service
bulletin, do the applicable repetitive
inspections, until accomplishment of the
action specified in paragraph (d) or (i) of this
AD.

Concurrent Requirements

(d) Except as provided by paragraph (j) of
this AD, modify the ventral aft pressure
bulkhead structure by accomplishing all
actions specified in the Accomplishment
Instructions of McDonnell Douglas DC-9
Service Bulletin 53—-165, Revision 3, dated
May 3, 1989, per the service bulletin; at the
applicable time specified in paragraph (d)(1),
(d)(2), or (d)(3) of this AD.

(1) For airplanes on which the bulkhead
modification specified in McDonnell Douglas
DC-9 Service Bulletin 53-139, dated
September 26, 1980; or Revision 1, dated
April 30, 1981; has been done, except as
provided by paragraph (d)(3) of this AD:
Modify within 15,000 landings after
accomplishment of the bulkhead
modification, or within 4,000 landings after
the effective date of this AD, whichever

occurs later. Accomplishment of this
modification constitutes terminating action
for the repetitive inspection requirements of
paragraphs (b) and (c)(2) of this AD.

(2) For airplanes on which the production
equivalent of the modification specified in
paragraph (d)(1) of this AD has been done
before delivery, except as provided by
paragraph (d)(3) of this AD: Modify before
the accumulation of 15,000 total landings, or
within 4,000 landings after the effective date
of this AD, whichever occurs later.
Accomplishment of this modification
constitutes terminating action for the
repetitive inspection requirements of
paragraphs (b) and (c)(2) of this AD.

(3) For airplanes listed in McDonnell
Douglas DC—-9 Service Bulletin 53-165,
Revision 3, dated May 3, 1989, that are
specified in paragraph (f) of this AD: Modify
in conjunction with the requirements of
paragraph (f) of this AD, or within 18 months
after accomplishment of the requirements of
paragraph (f) of this AD.

(e) Modification before the effective date of
this AD per McDonnell Douglas DC-9
Service Bulletin 53-165, dated January 31,
1983; Revision 1, dated February 20, 1984; or
Revision 2, dated August 29, 1986; is
considered acceptable for compliance with
the requirements of paragraph (d) of this AD.

Modification: Ventral Aft Pressure Bulkhead

(f) For Model DC-9-30 and “50 series
airplanes, and C-9 airplanes, as listed in
McDonnell Douglas DC-9 Service Bulletin
53-157, Revision 1, dated January 7, 1985:
Except as provided by paragraph (j) of this
AD, within 18 months after the effective date
of this AD, modify the ventral aft pressure
bulkhead per the service bulletin.

(g) Modification before the effective date of
this AD per McDonnell Douglas DC-9
Service Bulletin 53-157, dated August 11,
1981, is considered acceptable for
compliance with the requirements of
paragraph (f) of this AD.

Compliance With AD 85-01-02 R1

(h) Accomplishment of the visual and x-ray
inspections required by paragraph (a) of this
AD constitutes terminating action for the
repetitive inspection requirements of AD 85—
01-02 R1.

Terminating Modification

(i) Accomplishment of the modification
(reference McDonnell Douglas DC-9 Service
Bulletin 53—166) required by paragraph (d) or
(e) of AD 96—10-11 (which references “DC—
9/MD-80 Aging Aircraft Service Action
Requirements Document” (SARD),
McDonnell Douglas Report No. MDC K1572,
Revision A, dated June 1, 1990; or Revision
B, dated January 15, 1993; as the appropriate
source of service information for
accomplishing the modification) terminates
the repetitive inspection requirements of
paragraphs (b) and (c) of this AD.

Exception to Inspections and Modifications

(j) As of the effective date of this AD, the
inspections and modifications required by
this AD do not need to be done during any

period that the airplane is operated without
cabin pressurization and a placard is
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installed in the cockpit in full view of the

pilot that states the following:
“OPERATION WITH CABIN

PRESSURIZATION IS PROHIBITED.”

Actions Accomplished Per Previous Issue of
Service Bulletin

(k) Inspections, corrective actions, and
follow-on actions accomplished before the
effective date of this AD per McDonnell
Douglas Service Bulletin DC9-53-137,
Revision 07, dated February 6, 2001; or
McDonnell Douglas Service Bulletin DC9—
53-137, Revision 08, dated November 22,
2002; are considered acceptable for
compliance with the corresponding action
specified in this AD.

Credit for AD 2002-07-06, Amendment 39—
12700

(1) Accomplishment of the actions
specified in AD 2002—-07-06 is acceptable for
compliance with the requirements of this AD.

Submission of Information to Manufacturer
Not Required

(m) Although McDonnell Douglas Service
Bulletin DC9-53-137, Revision 09, dated
January 30, 2003, specifies to submit certain
information to the manufacturer, this AD
does not include such a requirement.

Alternative Methods of Compliance

(n)(1) In accordance with 14 CFR 39.19, the
Manager, Los Angeles Aircraft Certification
Office (ACO), FAA, is authorized to approve
alternative methods of compliance for this
AD.

(2) AMOCs approved previously in
accordance with AD 85-01-02 R1,
amendment 39-4978; or AD 96-10-11,
amendment 39-9618; are approved as
AMOC:s for paragraph (a) or (c) of this AD,
as appropriate.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by a
Boeing Company Engineering Representative
(DER) who has been authorized by the
Manager, Los Angeles ACO, to make such
findings.

Incorporation by Reference

(0) Unless otherwise specified in this AD,
the actions shall be done in accordance with
McDonnell Douglas Service Bulletin DC9—
53-137, Revision 09, dated January 30, 2003;
McDonnell Douglas DC-9 Service Bulletin
53-165, Revision 3, dated May 3, 1989; and
McDonnell Douglas DC-9 Service Bulletin
53-157, Revision 1, dated January 7, 1985; as
applicable.

(1) The incorporation by reference of
McDonnell Douglas Service Bulletin DC9—
53-137, Revision 09, dated January 30, 2003,
is approved by the Director of the Federal
Register, in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51.

(2) The incorporation by reference of
McDonnell Douglas DC-9 Service Bulletin
53-165, Revision 3, dated May 3, 1989; and
McDonnell Douglas DC-9 Service Bulletin
53-157, Revision 1, dated January 7, 1985;
was approved previously by the Director of
the Federal Register as of May 14, 2002 (67
FR 16987, April 9, 2002).

(3) Copies may be obtained from Boeing
Commercial Airplanes, Long Beach Division,
3855 Lakewood Boulevard, Long Beach,
California 90846, Attention: Data and Service
Management, Dept. C1-L5A (D800—-0024).
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
FAA, Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California; or at the Office of the
Federal Register, 800 North Capitol Street,
NW., suite 700, Washington, DC.

Effective Date

(p) This amendment becomes effective on
May 11, 2004.

Issued in Renton, Washington, on March
25, 2004.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-7297 Filed 4—5-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-287—-AD; Amendment
39-13555; AD 2004-07-11]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 767—400ER Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Boeing Model 767—
400ER series airplanes, that requires
repetitive high frequency eddy current
inspections of the aft lower lugs of the
deflection control track of the outboard
flap for cracks, and replacement of any
cracked deflection control track with a
new track assembly. This action is
necessary to prevent fatigue cracking in
the aft lower lug run-out region of the
deflection control track. Fatigue
cracking of the deflection control track,
if not detected and corrected in a timely
manner, could result in the loss of the
secondary load path for the outboard
flap, resulting in the loss of the outboard
flap and consequent reduced
controllability of the airplane in the
event that the primary load path also
fails. This action is intended to address
the identified unsafe condition.
DATES: Effective May 11, 2004.

The incorporation by reference of a
certain publication listed in the
regulations is approved by the Director

of the Federal Register as of May 11,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplanes,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,

1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Candice Gerretsen; Aerospace Engineer,
Airframe Branch, ANM—-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—4056; telephone
(425) 917-6428; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all Boeing Model
767—400ER series airplanes was
published in the Federal Register on
October 1, 2003 (68 FR 56598). That
action proposed to require repetitive
high frequency eddy current inspections
of the aft lower lugs of the deflection
control track of the outboard flap for
cracks, and replacement of any cracked
deflection control track with a new track
assembly.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Request To Change Compliance Time

One commenter requests that the
proposed repairs be deferred until the
next major base visit. The commenter
states that the compliance time of
“before the accumulation of 12,000 total
flight cycles” in the proposed AD would
cause maintenance program issues. The
commenter states that the inspections
and repairs will create an undue burden
to the airline operators due to parts
availability and the costs affiliated with
immediate repair of a cracked deflection
control track.

The FAA does not agree with the
commenter’s request to change the
compliance time. In developing an
appropriate compliance time for this
action, we considered the safety
implications, parts availability, and
normal maintenance schedules for the
timely accomplishment of the
inspections and repairs. We have
determined, based on fatigue analysis by
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the manufacturer, that a compliance
time of “before the accumulation of
12,000 total flight cycles”” will ensure an
acceptable level of safety. We also
provided a grace period of 1,200 flight
cycles, in order to allow the operators to
align the inspections with regular
maintenance checks. Last, due to safety
implications and the consequences
associated with continued service
without proper repair, repairs must be
made before further flight.

Model 767-400ER Not Subject to
Proposed AD

The commenter states that all of the
cracked deflection control tracks were
reported on Model 767-300 series
airplanes and no reports have been
made for Model 767—400ER series
airplanes. The commenter also states
that the utilization for the Model 767—
300 series airplanes and Model 767—
400ER series airplanes are often
completely different.

We infer from the commenter’s
statement, that the Model 767-400ER
deflection control tracks should not be
subject to the proposed AD. While we
do agree that the airplanes operate
differently and cracking has only been
found on Model 767-300 series
airplanes, we do not agree with the
commenter that Model 767—400ER
deflection control tracks should not be
subject to this AD. Based on fatigue
analysis and similar construction, we
find sufficient data exists to establish
the probability of the deflection control
track cracking on the Model 767—400ER
series airplanes. Since the deflection
control track acts as a secondary load
path on Model 767—400ER series
airplanes and not on Model 767-300
series airplanes, this AD is limited to
Model 767—400ER series airplanes only.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 38 airplanes
of the affected design in the worldwide
fleet. The FAA estimates that 38
airplanes of U.S. registry will be affected
by this AD, that it will take
approximately 3 work hours per
airplane to accomplish the required
inspection, and that the average labor
rate is $65 per work hour. Based on
these figures, the cost impact of the AD
on U.S. operators is estimated to be
$7,410, or $195 per airplane, per
inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and it is contained in the
Rules Docket. A copy of it may be
obtained from the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-07-11 Boeing: Amendment 39-13555.
Docket 2002-NM-287—-AD.

Applicability: All Model 767—400ER series
airplanes, certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue cracking in the aft lower
lug run-out region of the deflection control
track, which could result in the loss of the
secondary load path for the outboard flap,
resulting in loss of the outboard flap and
consequent reduced controllability of the
airplane in the event that the primary load
path also fails, accomplish the following:

Initial Inspection

(a) Before the accumulation of 12,000 total
flight cycles, or within 1,200 flight cycles
after the effective date of this AD, whichever
occurs later, perform a high frequency eddy
current (HFEC) inspection for cracks in the
aft lower lug of the deflection control track
on the outboard flap, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 767-27A0183, dated May 9,
2002.

Repetitive Inspections

(b) If no crack is detected during any HFEC
inspection required in paragraph (a) of this
AD, repeat the inspection at intervals not to
exceed 1,200 flight cycles.

Corrective Action

(c) If any crack is detected during any
HFEC inspection required by paragraph (a) of
this AD, before further flight, replace the
deflection control track with a new track
assembly, in accordance with the
Accomplishment Instructions in Boeing Alert
Service Bulletin 767-27A0183, dated May 9,
2002. Within 12,000 flight cycles following
the replacement, perform the HFEC
inspection specified in paragraph (a) of this
AD, and repeat inspections as specified in
paragraph (b) of this AD.

Alternative Methods of Compliance

(d) In accordance with 14 CFR 39.19, the
Manager, Seattle Aircraft Certification Office,
FAA, is authorized to approve alternative
methods of compliance for this AD.

Incorporation by Reference

(e) The actions shall be done in accordance
with Boeing Alert Service Bulletin 767—
27A0183, dated May 9, 2002. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Effective Date

(f) This amendment becomes effective on
May 11, 2004.
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Issued in Renton, Washington, on March
22, 2004.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—-7351 Filed 4—5—-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003-NM-25-AD; Amendment
39-13567; AD 2004-07-23]

RIN 2120-AA64

Airworthiness Directives; Saab Model
SAAB SF340A and SAAB 340B Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Saab Model SAAB
SF340A and SAAB 340B series
airplanes, that requires replacement of
certain assistor springs and bearings
with certain new assistor springs and
bearings. This action is necessary to
prevent possible collapse of a main
landing gear upon landing and
consequent reduced controllability of
the airplane. This action is intended to
address the identified unsafe condition.
DATES: Effective May 11, 2004.

The incorporation by reference of a
certain publication listed in the
regulations is approved by the Director
of the Federal Register as of May 11,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Saab Aircraft AB, SAAB Aircraft
Product Support, S-581.88, Link&ping,
Sweden. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1175;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)

that is applicable to certain Saab Model
SAAB SF340A and SAAB 340B series
airplanes was published in the Federal
Register on February 6, 2004 (69 FR
5792). That action proposed to require
replacement of certain assistor springs
and bearings with certain new assistor
springs and bearings.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Explanation of Change Made to the
Final Rule

The FAA has revised the citation
format for Saab Service Bulletin 340-
32-130, dated April 28, 2003,
referenced in paragraph (a) of this final
rule, to adhere to the Office of the
Federal Register’s guidelines for
materials incorporated by reference.

Conclusion

After careful review of the available
data the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
previously described. The FAA has
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Cost Impact

The FAA estimates that 288 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 2
work hours per airplane to accomplish
the required actions, and that the
average labor rate is $65 per work hour.
Required parts will cost approximately
$750 per airplane. Based on these
figures, the cost impact of the AD on
U.S. operators is estimated to be
$253,440, or $880 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and it is contained in the
Rules Docket. A copy of it may be
obtained from the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-07-23 Saab Aircraft AB: Amendment
39-13567. Docket 2003—-NM—-25—-AD.
Applicability: Model SAAB SF340A series
airplanes with serial numbers 004 through
159 inclusive, and Model SAAB 340B series
airplanes with serial numbers 160 through
459 inclusive; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent possible collapse of a main
landing gear upon landing and consequent
reduced controllability of the airplane,
accomplish the following:

Replacements

(a) Within the compliance times listed in
Table 1 of this AD, perform the actions
specified in paragraphs (a)(1) and (a)(2) of



17914

Federal Register/Vol.

69, No. 66/Tuesday, April 6, 2004/Rules and Regulations

this AD per the Accomplishment Instructions
of Saab Service Bulletin 340-32-130, dated
April 28, 2003; including Attachments 1 and
2, Revision 1, dated April 2003; and
Attachments 3 and 4, dated April 2003.

TABLE 1—COMPLIANCE TIMES

Within— If—

Saab Service Bulletin
340-32-126, dated
December 18,
2002, has been
performed.

Saab Service Bulletin
340-32-126, dated
December 18,
2002, has not been
performed.

6 months after the ef-
fective date of this
AD.

3 months after the ef-
fective date of this
AD.

(1) Replace the assistor springs of the main
landing gear with new assistor springs, per
Part 1 of the service bulletin.

(2) Replace the bearings of the main
landing gear with new bearings, per Part 2 of
the service bulletin.

Parts Installation

(b) As of the effective date of this AD, no
person may install an assistor spring, part
number AIR125132 or AIR131330, on any
airplane.

Alternative Methods of Compliance

(c) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate, is
authorized to approve alternative methods of
compliance for this AD.

Incorporation by Reference

(d) The replacements shall be done in
accordance with Saab Service Bulletin 340—
32-130, dated April 28, 2003; including
Attachments 1 and 2, Revision 1, dated April
2003; and Attachments 3 and 4, dated April
2003. This document contains the following
effective pages:

Revision

Date shown on Shown on
level
omper Page page
1-6 Original April 28, 2003
Attachment 1
1-3 1 April 2003
Attachment 2
1-3 1 April 2003
Attachment 3
1-3 Original April 2003
Attachment 4
1-3 Original April 2003

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Saab Aircraft AB, SAAB Aircraft
Product Support, S-581.88, Link6ping,
Sweden. Copies may be inspected at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at

the Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 1: The subject of this AD is addressed
in Swedish airworthiness directive No 1-191,
dated April 28, 2003.

Effective Date

(e) This amendment becomes effective on
May 11, 2004.

Issued in Renton, Washington, on March
26, 2004.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-7472 Filed 4-5-04; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003-NM-51-AD; Amendment
39-13568; AD 2004—-07-24]

RIN 2120-AA64

Airworthiness Directives; Dassault
Model Mystere-Falcon 50, Mystere-
Falcon 900, and Falcon 900 EX Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Dassault Model
Mystere-Falcon 50, Mystere-Falcon 900,
and Falcon 900 EX series airplanes, that
requires installing a shield plate over
the tank structure above the Stormscope
antenna and replacing the Stormscope
antenna plug connector with a new
connector. This action is necessary to
prevent puncture of the fuel tank in the
event of a belly landing, which could
result in a post-landing fire if fuel
leaking from the tank makes contact
with the sparks from the airplane
sliding on the ground. This action is
intended to address the identified
unsafe condition.

DATES: Effective May 11, 2004.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of May 11,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Dassault Falcon Jet, P.O. Box 2000,
South Hackensack, New Jersey 07606.
This information may be examined at
the Federal Aviation Administration
(FAA), Transport Airplane Directorate,

Rules Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Dassault
Model Mystere-Falcon 50, Mystere-
Falcon 900, and Falcon 900 EX series
airplanes was published in the Federal
Register on February 6, 2004 (69 FR
5773). That action proposed to require
installing a shield plate over the tank
structure above the Stormscope antenna
and replacing the Stormscope antenna
plug connector with a new connector.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 394 Model
Mystere-Falcon 50, Mystere-Falcon 900,
and Falcon 900 EX series airplanes of
U.S. registry will be affected by this AD,
that it will take approximately 8 work
hours per airplane to accomplish the
required actions, and that the average
labor rate is $65 per work hour.
Required parts are provided free of
charge by the manufacturer. Based on
these figures, the cost impact of the AD
on U.S. operators is estimated to be
$204,880, or $520 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.
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Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and it is contained in the
Rules Docket. A copy of it may be
obtained from the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment
m Accordingly, pursuant to the authority

delegated to me by the Administrator,
the Federal Aviation Administration

amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-07-24 Dassault Aviation:
Amendment 39-13568. Docket 2003—
NM-51-AD.

Applicability: Model Mystere-Falcon 50
series airplanes with a Stormscope antenna
installed between frames 22 and 23 by
Dassault modification M2208 or by a DFJ
Little Rock modification, except on airplanes
on which Dassault modification M2838 has
been performed; and Model Mystere-Falcon
900 and Falcon 900EX series airplanes with
a Stormscope antenna installed between
frames 23 and 24 by Dassault modification
M2993 or by a DFJ Little Rock modification,
except airplanes on which Dassault
modification M3498 has been performed;
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent puncture of the fuel tank in the
event of a belly landing, which could result
in a post-landing fire if fuel leaking from the
tank makes contact with the sparks from the
airplane sliding on the ground, accomplish
the following:

Install and Replace

(a) Within 25 months after the effective
date of this AD, install a shield plate over the

tank structure above the Stormscope antenna,
and replace the Stormscope antenna plug
connector with a new connector, in
accordance with the Accomplishment
Instructions of the applicable service bulletin
listed in Table 1 of this AD.

TABLE 1.—APPLICABLE SERVICE

BULLETINS
For Model— Dassault Service Bulletin—
Mystere-Fal- F50-404, dated November
con 50 se- 6, 2002.
ries air-
planes.
Mystere-Fal- F900-293, dated November
con 900 se- 13, 2002.
ries air-
planes.
Falcon 900EX | F900EX-158, dated Novem-
series air- ber 13, 2002.
planes.

Reporting Difference

(b) Although the service bulletins
referenced in this AD specify to submit
certain information to the manufacturer, this
AD does not include such a requirement.

Alternative Methods of Compliance

(c) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate, is
authorized to approve alternative methods of
compliance for this AD.

Incorporation by Reference

(d) The actions shall be done in accordance
with the applicable service bulletin listed in
Table 2 of this AD.

TABLE 2.—APPLICABLE SERVICE BULLETINS INCORPORATED BY REFERENCE

Dassault Service Bulletin— Revision level— Date—
FBO—404 ...ttt h et e ea et bt e A et b e ea £t e bt oAbt e he e oAbt e eae e e Eeeeh et e bt e eaneebeeeabeenaeeeanes Original ............. November 6,
2002.
FOOO293 ..ttt e e e s e e s hE e e e e R et e e aR R et e e R R e e e aR R e e e e R e e e e ane e e e nne e e e nneeearneeeerreeene Original ............. November 13,
2002.
FOOOEX—T58 ... eiieeiiiiee ittt ettt et e et e e st e e s s st e e sas et e e e ane e e e s s e e e eas b e e e e R e e e e ean e e e e enne e e e nn e e e anneeeerreeenne Original ............. November 13,
2002.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Dassault Falcon Jet, P.O. Box 2000,
South Hackensack, New Jersey 07606. Copies
may be inspected at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue,
SW., Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

Note 1: The subject of this AD is addressed
in French airworthiness directive 2002—
569(B), dated November 13, 2002.

Effective Date

(e) This amendment becomes effective on
May 11, 2004.

Issued in Renton, Washington, on March
26, 2004.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—-7473 Filed 4-5—-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. 2002-NM-236—-AD; Amendment
39-13565; AD 2004-07-21]

RIN 2120-AA64

Airworthiness Directives; Gulfstream
Aerospace LP Model Astra SPX and
1125 Westwind Astra Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
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ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Model Astra SPX
and 1125 Westwind Astra series
airplanes, that requires detailed
inspections and resistance
measurements of the starter generator
electrical cables of both engines to
detect damage, and replacement of the
electrical cable and cable support if any
damage is found. This amendment also
requires eventual replacement of the
cable support. This action is necessary
to prevent chafing of the starter
generator cable, which could result in
electrical arcing in the vicinity of a fuel
line, and possible fire or explosion. This
action is intended to address the
identified unsafe condition.

DATES: Effective May 11, 2004.

The incorporation by reference of a
certain publication listed in the
regulations is approved by the Director
of the Federal Register as of May 11,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Gulfstream Aerospace Corporation,
P.O. Box 2206, Mail Station D25,
Savannah, Georgia 31402. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Tim
Dulin, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2141;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Model Astra
SPX and 1125 Westwind Astra series
airplanes was published in the Federal
Register on January 7, 2004 (69 FR 895).
That action proposed to require detailed
inspections and resistance
measurements of the starter generator
electrical cables of both engines to
detect damage, and replacement of the
electrical cable and cable support if any
damage is found. That action also
proposed to require eventual
replacement of the cable support.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No

comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 55 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 2
work hours per airplane to accomplish
the inspection and measurement; 4
hours per airplane to accomplish the
replacement of the cable support if no
damage is found; and 12 hours per
airplane to accomplish the replacement
of the cable and cable support if any
damage is found. The average labor rate
is $65 per work hour. All necessary
parts will be provided by the
manufacturer free of charge. Based on
these figures, the cost impact of the
proposed inspection and measurement
on U.S. operators is estimated to be
$7,150, or $130 per airplane, per
inspection cycle. For airplanes on
which no damage is found, the cost
impact of the proposed replacement on
U.S. operators is estimated to be
$14,300, or $260 per airplane. For
airplanes on which damage is found, the
cost impact of the proposed replacement
on U.S. operators is estimated to be
$42,900, or $780 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a

“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and it is contained in the
Rules Docket. A copy of it may be
obtained from the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-07-21 Gulfstream Aerospace LP
(Formerly Israel Aircraft Industries,
Ltd.): Amendment 39-13565. Docket
2002—-NM-236—AD.

Applicability: Model Astra SPX and 1125
Westwind Astra series airplanes, serial
numbers 004 through 141 inclusive;
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent chafing of the starter generator
cable, which could result in electrical arcing
in the vicinity of a fuel line, and possible fire
or explosion, accomplish the following:

Service Bulletin Reference

(a) The following information pertains to
the service bulletin referenced in this AD:

(1) The term “service bulletin,” as used in
this AD, means the Accomplishment
Instructions of Gulfstream 1125 Astra and
Astra SPX Service Bulletin 100-54-252,
dated April 24, 2002.

(2) Although the service bulletin
referenced in this AD specifies to submit
certain information to the manufacturer, this
AD does not include such a requirement.

Initial and Repetitive Inspections

(b) Within 250 flight hours after the
effective date of this AD, perform a detailed
inspection of the starter generator electrical
cables of both engines to detect damage, per
the service bulletin.
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Note 1: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

Follow-On Action if No Damage Is Found

(c) If no damage is found during any
inspection required by paragraph (b) of this
AD: Before further flight, measure the
insulation resistance between the starter
generator cable and firewall support in
accordance with the service bulletin.

(1) If the measured resistance is less than
20 megaohms: Before further flight, replace
the electrical cables and cable support per
paragraph (d) of this AD.

(2) If the measured resistance is greater
than or equal to 20 megaohms, repeat the
inspection required by paragraph (b) of this
AD at intervals not to exceed 250 flight
hours, including the follow-on measurement
in paragraph (c), as applicable, until the
applicable replacement required by
paragraph (d) or (e) of this AD is
accomplished.

Replacement if Any Damage Is Found

(d) If any damage is found during any
inspection required by paragraph (b), or if the
insulation resistance as required to be
measured by paragraph (c) of this AD is less
than 20 megaohms: Before further flight,
replace the electrical cables and cable
support per Part C of the service bulletin.
This replacement terminates the repetitive
inspections required by paragraph (b) and the
measurement required by paragraph (c) of
this AD, for that affected engine.

Replacement if No Damage Is Found

(e) If no damage is found during any
inspection required by paragraph (b), or if the
insulation resistance as required to be
measured by paragraph (c) of this AD is
greater than or equal to 20 megaohms: Within
5 years after the effective date of this AD, or
at the next engine removal, whichever comes
first, replace the cable support per Part B of
the service bulletin. This replacement
terminates the repetitive inspections required
by paragraph (b) and the measurement
required by paragraph (c) of this AD, for that
affected engine.

Alternative Methods of Compliance

(f) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate, is
authorized to approve alternative methods of
compliance for this AD.

Incorporation by Reference

(g) The actions shall be done in accordance
with Gulfstream 1125 Astra and Astra SPX
Service Bulletin 100-54-252, dated April 24,
2002. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained

from Gulfstream Aerospace Corporation, P.O.
Box 2206, Mail Station D25, Savannah,
Georgia 31402. Copies may be inspected at
the FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 2: The subject of this AD is addressed
in Israeli airworthiness directive 54—02—06—
12, dated ]uly 4, 2002.

Effective Date

(h) This amendment becomes effective on
May 11, 2004.

Issued in Renton, Washington, on March
26, 2004.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-7301 Filed 4-5-04; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003-NM-157—-AD; Amendment
39-13562; AD 2004—07-18]

RIN 2120-AA64

Airworthiness Directives; Bombardier
Model CL-600-2B19 (Regional Jet
Series 100 & 440) Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Bombardier Model
CL-600-2B19 (Regional Jet Series 100 &
440) airplanes, that requires
replacement of landing gear control
handle components with new, improved
components. This action is necessary to
prevent an inability to lower or retract
the landing gear using the landing gear
control handle, which could result in
use of Emergency Procedures using the
landing gear manual release. This action
is intended to address the identified
unsafe condition.

DATES: Effective May 11, 2004.

The incorporation by reference of a
certain publication listed in the
regulations is approved by the Director
of the Federal Register as of May 11,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Bombardier, Inc., Canadair,
Aerospace Group, P.O. Box 6087,
Station Centre-ville, Montreal, Quebec
H3C 3G9, Canada. This information may
be examined at the Federal Aviation

Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, New York
Aircraft Certification Office, 1600
Stewart Avenue, suite 410, Westbury,
New York; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Dan
Parrillo, Aerospace Engineer, Systems
and Flight Test Branch, ANE-172, FAA,
New York Aircraft Certification Office,
1600 Stewart Avenue, suite 410,
Westbury, New York 11590; telephone
(516) 228-7305; fax (516) 794-5531.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Bombardier
Model CL-600-2B19 (Regional Jet
Series 100 & 440) airplanes was
published in the Federal Register on
January 29, 2004 (69 FR 4261). That
action proposed to require replacement
of landing gear control handle
components with new, improved
components.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 184 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 1
work hour per airplane to accomplish
the replacement, and that the average
labor rate is $65 per work hour. Based
on these figures, the cost impact of this
AD on U.S. operators is estimated to be
$11,960, or $65 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.
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Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and it is contained in the
Rules Docket. A copy of it may be
obtained from the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-07-18 Bombardier, Inc. (Formerly
Canadair): Amendment 39-13562.
Docket 2003—NM-157—-AD.

Applicability: Model CL-600-2B19
(Regional Jet Series 100 & 440) airplanes,
serial numbers 7375 through 7632 inclusive,
certificated in any category; equipped with
landing gear control handle assemblies,
Canadair Part Number (P/N) 601R50967-7
(Vendor P/N 7-45502—1) or Canadair P/N
601R50967—9 (Vendor P/N 7—-45502-3.

Compliance: Required as indicated, unless
accomplished previously.

To prevent an inability to lower or retract
the landing gear using the landing gear
control handle, which could result in use of
Emergency Procedures using the landing gear
manual release, accomplish the following:

Replacement

(a) Within 5,000 flight cycles after the
effective date of this AD, or within one year
after the effective date of this AD, whichever
occurs first; replace the landing gear control
handle with a new landing gear control
handle, Canadair P/N 601R50967—11 (Vendor
P/N 7-45502-5), per the Accomplishment
Instructions of Bombardier Service Bulletin
601R-32-084, dated May 17, 2002.

Exception to Service Bulletin Reporting

(b) Although the service bulletin
referenced in this AD specifies to submit
certain information to the manufacturer, this
AD does not include such a requirement.

Maintenance Requirements Manual Revision

(c) Accomplishment of the actions in
paragraph (a) of this AD constitutes
terminating action for periodic crack
inspections, as specified in Bombardier
Temporary Revision 2B-627 to Part 2 of
Appendix B, Airworthiness Limitations, of
the Bombardier, Model CL 600-2B19,
Maintenance Requirements Manual.

Alternative Methods of Compliance

(d) In accordance with 14 CFR 39.19, the
Manager, New York Aircraft Certification
Office (ACO), FAA, is authorized to approve
alternative methods of compliance for this
AD.

Incorporation by Reference

(e) The actions shall be done in accordance
with Bombardier Service Bulletin 601R-32—
084, dated May 17, 2002. This incorporation
by reference was approved by the Director of
the Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. Copies may
be obtained from Bombardier, Inc., Canadair,
Aerospace Group, P.O. Box 6087, Station
Centre-ville, Montreal, Quebec H3C 3G9,
Canada. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
FAA, New York Aircraft Certification Office,
1600 Stewart Avenue, suite 410, Westbury,
New York; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 1: The subject of this AD is addressed
in Canadian airworthiness directive CF—
2003-03, dated February 3, 2003.

Effective Date

(f) This amendment becomes effective on
May 11, 2004.

Issued in Renton, Washington, on March
25, 2004.
Kevin M. Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—7300 Filed 4-5-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-207-AD; Amendment
39-13563; AD 2004-07-19]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-100, —-100B, —100B SUD,
-200B, —200C, —200F, -300, 747SR, and
747SP Series Airplanes Equipped With
Pratt & Whitney JT9D-3, -7, -7Q, and
—7R4G2 Series Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 747—
100, —100B, —100B SUD, —200B, —200C,
—200F, —300, 747SR, and 747SP series
airplanes equipped with Pratt &
Whitney JT9D-3, -7, —7Q, and —7R4G2
series engines. This amendment
requires drilling witness holes through
the cowl skin at the cowl latch locations
in the left-hand side of the cowl panel
assembly of each engine. This action is
necessary to prevent improper
connection of the latch, which could
result in separation of a cowl panel from
the airplane. Such separation could
cause damage to the airplane,
consequent rapid depressurization, and
hazards to persons or property on the
ground. This action is intended to
address the identified unsafe condition.
DATES: Effective May 11, 2004.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of May 11,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplanes,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Dan
Kinney, Aerospace Engineer, Propulsion
Branch, ANM-140S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 917-6499;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
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Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 747-100, —100B, —100B SUD,
—200B, —200C, —200F, —300, 747SR, and
747SP series airplanes equipped with
Pratt & Whitney JT9D-3, -7, -7Q), and
—7R4G2 series engines was published as
a supplemental notice of proposed
rulemaking in the Federal Register on
February 6, 2004 (69 FR 5781). That
action proposed to require drilling
witness holes through the cowl skin at
the cowl latch locations in the left-hand
side of the cowl panel assembly of each
engine.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 481
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
114 airplanes of U.S. registry will be
affected by this AD, that it will take
approximately 8 work hours per
airplane (2 work hours per engine) to
accomplish the required actions, and
that the average labor rate is $65 per
work hour. Based on these figures, the
cost impact of the AD on U.S. operators
is estimated to be $59,280, or $520 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is

determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and it is contained in the
Rules Docket. A copy of it may be
obtained from the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-07-19 Boeing: Amendment 39-13563.
Docket 2002-NM-207—-AD.

Applicability: Model 747-100, —100B,
—100B SUD, —-200B, —200C, —200F, —300,
747SR, and 747SP series airplanes; equipped
with Pratt & Whitney JT9D-3, -7, -7Q, and
—7R4G2 series engines; line numbers 1
through 814 inclusive, certificated in any
category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent improper connection of the
cowl latch located in the left-hand side of the
cowl panel assembly of each engine, which
could result in separation of a cowl panel
from the airplane; accomplish the following:

Drill Holes

(a) Within 36 months after the effective
date of this AD: Drill witness holes through
the cowl skin at each of the six cowl latch
locations located on the left-hand side of the
cowl panel assembly of each engine, per
paragraphs 3.B.1. through 3.B.4. of the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 747-71-
2301, Revision 1, dated August 21, 2003.

Credit for Actions Accomplished per
Previous Service Bulletin

(b) Actions accomplished before the
effective date of this AD per the
Accomplishment Instructions of Boeing
Service Bulletin 747-71-2301, dated May 30,
2002, are acceptable for compliance with the
requirements of paragraph (a) of this AD.

Alternative Methods of Compliance

(c) In accordance with 14 CFR 39.19, the
Manager, Seattle Aircraft Certification Office,
FAA, is authorized to approve alternative
methods of compliance (AMOCGs) for this AD.

Incorporation by Reference

(d) Unless otherwise specified in this AD,
the actions shall be done in accordance with
Boeing Special Attention Service Bulletin
747-71-2301, Revision 1, dated August 21,
2003. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Boeing Commercial Airplanes, P.O. Box
3707, Seattle, Washington 98124-2207.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Effective Date

(e) This amendment becomes effective on
May 11, 2004.

Issued in Renton, Washington, on March
25, 2004.
Kevin M. Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—-7299 Filed 4-5-04; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2004-NM-01-AD; Amendment
39-13564; AD 2004-07-20]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-400 and —400D Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 747—
400 and —400D series airplanes. This
action requires an inspection to
determine the routing configuration of
wire bundle W4489 and related
investigative/corrective actions. This
action is necessary to prevent possible
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interference between wire bundle
W4489 and the receptacle housing of
the chiller boost fan, drain tubes, and
adjacent structure, which could result in
damage to the wire bundle and
consequent arcing and fire. This action
is intended to address the identified
unsafe condition.

DATES: Effective April 21, 2004.

The incorporation by reference of a
certain publication listed in the
regulations is approved by the Director
of the Federal Register as of April 21,
2004.

Comments for inclusion in the Rules
Docket must be received on or before
June 7, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2004-NM—
01-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
iarcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2004—NM-01-AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
this AD may be obtained from Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Suk
Y. Jang, Aerospace Engineer, Systems
and Equipment Branch, ANM-130S,
FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 917-6511; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION: The FAA
received a report of a fire in the cargo
bay left sidewall at station 900 on a
Boeing Model 747—-400 series airplane.
The fire was caused by arcing between
wire bundle W4489 and the receptacle
housing of the chiller boost fan, which
also caused fire damage to the
surrounding insulation blankets and
cargo liner. In 1990, the manufacturer
corrected this condition by rerouting
wire bundle W4489 in the area of the

chiller boost fan. However, the
corrective action may not have been
properly applied to certain Model 747—
400 and —400D series airplanes
delivered prior to and after 1990. The
incorrect wire routing configuration
could lead to possible interference
between wire bundle W4489 and the
receptacle housing of the chiller boost
fan, drain tubes, and adjacent structure.
This condition, if not corrected, could
result in damage to the wire bundle and
consequent arcing and fire.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Alert Service Bulletin 747—
21A2427, dated April 24, 2003, which
describes procedures for inspecting to
determine the routing configuration of
wire bundle W4489 and related
investigative/corrective actions, if
necessary. The related investigative
actions include a detailed inspection of
wire bundle W4489 for damage; and a
detailed inspection for missing wire
clamps. The corrective actions include
repairing any damage to wire bundle
W4489; installing any missing wire
clamps; and rerouting wire bundle
W4489. Accomplishment of the actions
specified in the service bulletin is
intended to adequately address the
identified unsafe condition.

Explanation of Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design that may be registered in the
United States at some time in the future,
this AD is being issued to prevent
possible interference between wire
bundle W4489 and the receptacle
housing of the chiller boost fan, drain
tubes, and adjacent structure, which
could result in damage to the wire
bundle and consequent arcing and fire.
This AD requires an inspection to
determine the routing configuration of
wire bundle W4489 and related
investigative/corrective actions, if
necessary. The actions are required to be
accomplished in accordance with the
service bulletin described previously.

Cost Impact

None of the airplanes affected by this
action are on the U.S. Register. All
airplanes included in the applicability
of this rule currently are operated by
non-U.S. operators under foreign
registry; therefore, they are not directly
affected by this AD action. However, the
FAA considers that this rule is
necessary to ensure that the unsafe
condition is addressed in the event that

any of these subject airplanes are
imported and placed on the U.S.
Register in the future.

Should an affected airplane be
imported and placed on the U.S.
Register in the future, it would require
approximately 1 work hour to
accomplish the required inspection, at
an average labor rate of $65 per work
hour. Based on these figures, the cost
impact of this AD would be $65 per
airplane.

Determination of Rule’s Effective Date

Since this AD action does not affect
any airplane that is currently on the
U.S. register, it has no adverse economic
impact and imposes no additional
burden on any person. Therefore, prior
notice and public procedures hereon are
unnecessary and the amendment may be
made effective in less than 30 days after
publication in the Federal Register.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by
notice and opportunity for public
comment, comments are invited on this
rule. Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
shall identify the Rules Docket number
and be submitted in triplicate to the
address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended in light of the
comments received. Factual information
that supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Submit comments using the following
format:

e Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

e For each issue, state what specific
change to the AD is being requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
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concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2004—NM-01-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and it is contained in the
Rules Docket. A copy of it may be
obtained from the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. Section 39.13 is amended by adding

the following new airworthiness

directive:

2004-07-20 Boeing: Amendment 39-13564.
Docket 2004-NM—-01-AD.

Applicability: Model 747-400 and —400D
series airplanes, as listed in Boeing Alert

Service Bulletin 747-21A2427, dated April
24, 2003; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent possible interference between
wire bundle W4489 and the receptacle
housing of the chiller boost fan, drain tubes,
and adjacent structure, which could result in
damage to the wire bundle and consequent
arcing and fire, accomplish the following:

Inspection and Related Investigation/
Corrective Actions

(a) Within 12 months after the effective
date of this AD, inspect to determine the
routing configuration for wire bundle W4489;
and, before further flight, do all the related
investigative/corrective actions, as
applicable; by accomplishing all of the
actions in the Accomplishment Instructions
of Boeing Alert Service Bulletin 747—
21A2427, dated April 24, 2003.

Alternative Methods of Compliance

(b) In accordance with 14 CFR 39.19, the
Manager, Seattle Aircraft Certification Office,
FAA, is authorized to approve alternative
methods of compliance (AMOCs) for this AD.

Incorporation by Reference

(c) The actions shall be done in accordance
with Boeing Alert Service Bulletin 747—
21A2427, dated April 24, 2003. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Effective Date

(d) This amendment becomes effective on
April 21, 2004.

Issued in Renton, Washington, on March
25, 2004.
Kevin M. Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-7298 Filed 4-5-04; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99—-NE—48-AD; Amendment 39—
13553; AD 2004—-07-09]

RIN 2120-AA64

Airworthiness Directives; General
Electric Aircraft Engines CT7 Series
Turboprop Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The FAA is superseding an
existing airworthiness directive (AD) for
certain General Electric Aircraft Engines
(GEAE) CT7 series turboprop engines.
That AD currently requires propeller
gearbox (PGB) oil filter impending
bypass button (IBB) inspections, oil
filter inspections, replacement of left-
hand and right-hand idler gears at time
of PGB overhaul, and replacement of
certain serial number (SN) PGBs before
accumulating 2,000 flight hours. This
AD requires the same actions, and adds
additional SNs of affected PGBs. This
AD results from reports of PGBs
equipped with certain gears that do not
meet design specifications, resulting in
the same failure addressed in the
existing AD. We are issuing this AD to
prevent separation of PGB left-hand and
right-hand idler gears, which could
result in uncontained PGB failure and
internal bulkhead damage, possibly
prohibiting the auxiliary feathering
system from fully feathering the
propeller on certain PGBs.

DATES: This AD becomes effective May
11, 2004. The Director of the Federal
Register approved the incorporation by
reference of certain publications listed
in the regulations as of May 11, 2004.
The Director of the Federal Register
approved the incorporation by reference
of certain other publications listed in
the regulations as of April 24, 2003 (68
FR 13618, March 20, 2003).
ADDRESSES: You can get the service
information identified in this AD from
General Electric Aircraft Engines, CT7
Series Turboprop Engines, 1000
Western Ave, Lynn, MA 01910;
telephone (781) 594-3140, fax (781)
594—-4805.

You may examine the AD docket, by
appointment, at the FAA, New England
Region, Office of the Regional Counsel,
12 New England Executive Park,
Burlington, MA. You may examine the
service information, by appointment, at
the FAA, New England Region, Office of
the Regional Counsel, 12 New England
Executive Park, Burlington, MA; or at
the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Eugene Triozzi, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (781) 238-7148;
fax (781) 238-7199.

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR Part 39 with
a proposed AD. The proposed AD
applies to certain GEAE CT7 series
turboprop engines. We published the
proposed AD in the Federal Register on
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March 20, 2003 (68 FR 13618). That
action proposed to require PGB oil filter
IBB inspections, oil filter inspections,
replacement of left-hand and right-hand
idler gears at time of PGB overhaul, and
replacement of certain SN PGBs before
accumulating 2,000 flight hours.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments received.

Clarification of Applicability for AD
Inspection Requirements

One commenter requests that we
clarify paragraph (c), the applicability
paragraph, to state that the inspection
applies to all listed PGB serial numbers
regardless of whether or not the
propeller gearbox is mated to a
Hamilton Standard propeller. The
commenter states that making this
clarification will prevent the AD from
being misinterpreted as excluding
inspections for PGBs mated to Hamilton
Standard propellers.

We agree with the commenter that the
AD applies to all CT7 engines with the
identified PGBs installed. We do not
agree, however, that additional changes
to the applicability paragraph are
needed or necessary. The applicability
paragraph incorporates by reference a
Table of affected PGB serial numbers
contained in the General Electric
Service Bulletins. The AD applies to any
engine with a PGB listed in the Table
regardless of whether the propeller
gearbox is mated to a Hamilton
Standard propeller or some other make
of propeller. If the PGB is mated to a
Hamilton Standard propeller, however,
then the AD requires additional actions.
These further actions do not imply that
the AD is only applicable to engines
with PGBs mated to Hamilton Standard
propellers. The compliance section is
written to be consistent with AD 2003—
06—03, which this AD is superseding.

Clarification of the Term Operational
Day

The same commenter requests that in
paragraph (f)(2), the term “operational
day”’ be replaced with “flight day”. The
commenter states that the daily
inspection of the IBB should not be
required on an airplane unless the
airplane has been used for flight that
day.

We agree that clarification is needed.
A definition for “operational day’ has
been added to the compliance section,
which states that an operational day is
a day during which the airplane has
flown for any reason.

Give Flight Crews Permission To
Inspect the IBB

The same commenter requests that we
give flight crews permission to inspect
the IBB for extension at remote stations
where maintenance personnel are not
available. This would relieve the burden
of sending maintenance personnel to a
remote station to do an inspection of the
IBB, when the airplane is at that remote
station longer than one day. The
commenter understands that if the IBB
is found extended, maintenance
personnel would have to perform the
other AD requirements.

We agree that flight crews should be
allowed to perform the IBB inspection if
the maintenance personnel are not
available. If the IBB is found extended,
however, maintenance personnel would
have to perform the other AD
requirements. Paragraph (f)(2) has been
rewritten to allow flight crews to inspect
the IBB.

No Terminating Action for Paragraphs
(h) and (i)

One commenter requests that
paragraphs (h) and (i) be revised, as
there is no terminating action in these
paragraphs for PGBs listed in Table 1 of
Service Bulletin (SB) 72—466. The
commenter further states that SB 72-452
provides terminating action only for
PGBs listed in SB 72—452 and not PGBs
listed in SB 72-466.

We do not agree. The terminating
action paragraph specifically requires
replacement of idler gears using the
Accomplishment Instructions of SB 72—
452 and does not limit this terminating
action to the serial numbers listed in the
effectivity of that SB. The
accomplishment instructions for
replacement of idler gears are the same
regardless of the gear serial numbers
being replaced. Based on this, replacing
the gears using the accomplishment
instructions of SB 72—-452 is an
acceptable terminating action.

Conclusion

We have carefully reviewed the
available data, including the comments
received, and determined that air safety
and the public interest require adopting
the AD with the changes described
previously. We have determined that
these changes will neither increase the
economic burden on any operator nor
increase the scope of the AD.

Changes to 14 CFR Part 39—Effect on
the AD

On July 10, 2002, we issued a new
version of 14 CFR part 39 (67 FR 47998,
July 22, 2002), which governs the FAA’s
AD system. That regulation now
includes material that relates to altered

products, special flight permits, and
alternative methods of compliance. The
material previously was included in
each individual AD. Since the material
is included in 14 CFR part 39, we will
not include it in future AD actions.
Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.
Include “AD Docket No. 99-NE—48-AD”
in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by

removing Amendment 39-13090 (68 FR

13618, March 20, 2003) and by adding

a new airworthiness directive,

Amendment 39-13553, to read as

follows:

2004-07-09 General Electric Aircraft
Engines: Amendment 39-13553. Docket

No. 99-NE-48-AD. Supersedes AD
2003-06-03, Amendment 39—-13090.

Effective Date

(a) This AD becomes effective May 11,
2004.
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Affected ADs

(b) This AD supersedes AD 2003—-06-03,
Amendment 39-13090.
Applicability

(c) This AD applies to General Electric
Aircraft Engines (GEAE) CT7 series
turboprop engines, with propeller gearboxes
(PGBs) identified by serial number (SN) in
Table 1 of GEAE CT7 Turboprop Service
Bulletin (SB) CT7-TP S/B 72—-0452, dated
July 27, 2001, and Table 1 of GEAE CT7
Turboprop Alert Service Bulletin (ASB) CT7—
TP S/B 72—A0466, dated April 17, 2003.
These engines are installed on but not
limited to SAAB 340 series airplanes.

Unsafe Condition

(d) This AD results from reports of PGBs
equipped with certain gears that do not meet
design specifications, resulting in the same
failure addressed in the AD being
superseded. We are issuing this AD to
prevent separation of PGB left-hand and
right-hand idler gears, which could result in
uncontained PGB failure and internal
bulkhead damage, possibly prohibiting the
auxiliary feathering system from fully
feathering the propeller on certain PGBs.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the
actions have already been done.

(f) Inspect the PGB oil filter impending
bypass button (IBB) for extension using the
following schedule:

(1) Initially inspect within 50 hours time-
in-service (TIS) after the effective date of this
AD.

(2) Thereafter, inspect each operational
day. The flight crew may inspect the PGB oil
filter IBB for extension if maintenance
personnel are not available.

(g) If the PGB oil filter IBB is extended,
replace the oil filter and perform follow-on
inspections, using paragraph 3.A of the

Accomplishment Instructions of GEAE CT7
Turboprop SB CT7-TP S/B 72—-0453, dated
July 27, 2001.

(h) At the next return of the PGB to a CT7
turboprop overhaul facility after the effective
date of this AD, replace left-hand and right-
hand idler gears. Use the Accomplishment
Instructions of GEAE CT7 Turboprop SB
CT7-TP S/B 72-0452, dated July 27, 2001 to
replace the gears.

(i) If the PGB is mated to a Hamilton
Standard propeller and the left-hand and
right-hand idler gears have not been replaced
using the Accomplishment Instructions of
GEAE CT7 Turboprop SB CT7-TP S/B 72—
0452, dated July 27, 2001, replace the PGB
before accumulating an additional 2,000
engine flight hours after April 24, 2003, the
effective date of AD 2003-06-03.

PGB Oil Filter IBB Inspection, Authorization

(j) For GEAE CT7 series turboprop engines,
in exception to the limitations imposed by
§43.3 of the Federal Aviation Regulations (14
CFR 43.3), a flight crew member holding at
least a private pilot certificate may perform
the inspections required by paragraph (f) of
this AD. You must record completion of the
inspections in the airplane records to show
compliance with this AD, in accordance with
§§43.9 and 91.417(a)(2)(v) of the Federal
Aviation Regulations 14 CFR 43.9 and 14
CFR 91.417(a)(2)(v). You must also maintain
the records as required by the applicable
Federal Aviation Regulation.

Terminating Action

(k) Replacement of left-hand and right-
hand idler gears using paragraph (h) of this
AD, or replacement of the PGB using
paragraph (i) of this AD constitutes
terminating action to the repetitive
inspections required by paragraph (f) of this
AD.

TABLE 1.—INCORPORATION BY REFERENCE

Definition

(1) For the purpose of this AD, an
operational day is defined as a day during
which the airplane has flown for any reason.

Alternative Methods of Compliance

(m) The Manager, Engine Certification
Office, has the authority to approve
alternative methods of compliance for this
AD if requested using the procedures found
in 14 CFR 39.19.

Special Flight Permits

(n) Under 14 CFR 39.23, we are limiting
the special flight permits for this AD by
allowing the operation of an airplane that
does not have more than one engine with a
PGB oil filter IBB extended to a location
where the requirements of this AD can be
done.

Material Incorporated by Reference

(0) You must use the service information
specified in Table 1 to perform the
inspections and replacements required by
this AD. The Director of the Federal Register
approved the incorporation by reference of
GEAE CT7 Turboprop SB CT7-TP S/B 72—
0452, dated July 27, 2001, and GEAE CT7
Turboprop SB CT7-TP S/B 72-0453, dated
July 27, 2001, as of April 24, 2003 (68 FR
13618, March 20, 2003). The Director of the
Federal Register approves the incorporation
by reference of GEAE CT7 Turboprop ASB
CT7-TP S/B 72-A0466, dated April 17, 2003
in accordance with 5 U.S.C.552(a) and 1 CFR
part 51. You can get copies from General
Electric Aircraft Engines, CT7 Series
Turboprop Engines, 1000 Western Ave, Lynn,
MA 01910; telephone (781) 594-3140, fax
(781) 594—4805. You may review copies at
the FAA, New England Region, Office of the
Regional Counsel, 12 New England Executive
Park, Burlington, MA; or at the Office of the
Federal Register, 800 North Capitol Street,
NW, suite 700, Washington, DC. Table 1
follows:

Service bulletin No.

Page Revision

Date

SB CT7-TP S/B 72-0452 ............. ALL ........
Total Pages: 12.

SB CT7-TP S/B 72-0453 ............. ALL ........
Total Pages: 5.

ASB CT7-TP S/B 72—-A0466 ......... ALL ...

Total Pages: 7.

Original
Original

Original

July 27, 2001.
July 27, 2001.

April 17, 2003.
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Related Information

(p) None.

Issued in Burlington, Massachusetts, on
March 24, 2004.
Francis A. Favara,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 04—-7233 Filed 4-5-04; 8:45 am|]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-101-AD; Amendment
39-13554; AD 2004-07-10]

RIN 2120-AA64
Airworthiness Directives; Boeing

Model 737-600, —700, —700C, —800, and
—900 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 737—
600, —700, —700C, —800, and —900 series
airplanes, that requires replacement of
the proximity switch electronics unit
with a new, improved unit. This action
is necessary to prevent a malfunction of
the aural warning for the landing gear,
leading the crew to open the circuit
breaker for the aural warning horn
which stops the operation of other aural
warnings of malfunctions in other
systems and, thus, could jeopardize a
safe flight and landing. This action is
intended to address the identified
unsafe condition.

DATES: Effective May 11, 2004.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of May 11,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplanes,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Binh V. Tran, Aerospace Engineer,
Systems and Equipment Branch, ANM—
1308, FAA, Seattle Aircraft Certification

Office, 1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(425) 917-6485; fax (425) 917-6590.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 737-600, =700, —700C, —800, and
—900 series airplanes was published in
the Federal Register on December 31,
2003 (68 FR 75469). That action
proposed to require replacement of the
proximity switch electronics unit with a
new, improved unit.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 890
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
283 airplanes of U.S. registry will be
affected by this AD, that it will take
approximately 4 work hours per
airplane to accomplish the required
actions, and that the average labor rate
is $65 per work hour. Required parts
will cost approximately $40 per
airplane. Based on these figures, the cost
impact of the AD on U.S. operators is
estimated to be $84,900, or $300 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

The manufacturer may cover the cost
of replacement parts associated with
this AD, subject to warranty conditions.
Manufacturer warranty remedies may
also be available for labor costs
associated with this AD. As a result, the
costs attributable to the AD may be less
than stated above.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and it is contained in the
Rules Docket. A copy of it may be
obtained from the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-07-10 Boeing: Amendment 39-13554.
Docket 2002-NM-101-AD.

Applicability: Model 737-600, —700,
—700C, —800, and —900 series airplanes, as
listed in Boeing Alert Service Bulletin 737—
32A1343, dated July 26, 2001; certificated in
any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent a malfunction of the aural
warning for the landing gear, leading the
crew to open the circuit breaker for the aural
warning horn which stops the operation of
other aural warnings of malfunctions in other
systems and, thus, could jeopardize a safe
flight and landing, accomplish the following:
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Replacement

(a) Within 18 months after the effective
date of this AD: Remove the Proximity
Switch Electronics Unit (PSEU) having part
number 285A1600-2 or 285A1600-3 and
replace it with a PSEU having part number
285A1600—4, per the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-32A1343, dated July 26, 2001.

Parts Installation

(b) As of the effective date of this AD, no
person shall install a PSEU having part
number 285A1600-2 or 285A1600-3 on any
airplane.

Alternative Methods of Compliance

(c) In accordance with 14 CFR 39.19, the
Manager, Seattle Aircraft Certification Office,
FAA, is authorized to approve alternative
methods of compliance (AMOCGs) for this AD.

Incorporation by Reference

(d) The actions shall be done in accordance
with Boeing Alert Service Bulletin 737—
32A1343, dated July 26, 2001. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Effective Date

(e) This amendment becomes effective on
May 11, 2004.

Issued in Renton, Washington, on March
22, 2004.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—7127 Filed 4-5—-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-335-AD; Amendment
39-13550; AD 2004-07-06]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 707 and 720 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 707
and 720 series airplanes, that requires
repetitive inspections of the upper and
lower barrel nuts and bolts that retain

the aft trunnion support fitting of each
main landing gear for corrosion, cracks,
and loose or missing nuts and bolts;
torque checks of the upper and lower
bolts to verify the torque is within a
specified range; and corrective actions,
if necessary. This action is necessary to
detect and correct cracking and/or loss
of the barrel nuts and bolts that retain
the aft trunnion support fitting, which
could result in the collapse of the main
landing gear upon landing. This action
is intended to address the identified
unsafe condition.

DATES: Effective May 11, 2004.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of May 11,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplanes,
P.O. Box 3707, Seattle, Washington
98124—2207. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Candice Gerretsen, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(425) 917-6428; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 707 and 720 series airplanes was
published in the Federal Register on
December 18, 2003 (68 FR 70477). That
action proposed to require repetitive
inspections of the upper and lower
barrel nuts and bolts that retain the aft
trunnion support fitting of each main
landing gear for corrosion, cracks, and
loose or missing nuts and bolts; torque
checks of the upper and lower bolts to
verify the torque is within a specified
range; and corrective actions, if
necessary.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. We received
no comments on the proposal or on the
determination of the cost to the public.

Conclusion

After careful review of the available
data, we have determined that air safety

and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 230
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
42 airplanes of U.S. registry will be
affected by this AD.

It will take approximately 1 work
hour per airplane to accomplish the
required detailed inspection of the
upper and lower barrel nuts and bolts
and the torque check. The average labor
rate is $65 per work hour. Based on
these figures, the cost impact of the AD
on U.S. operators is estimated to be
$2,730, or $65 per airplane, per
inspection and torque check.

It will take approximately 3 work
hours per airplane to accomplish the
required detailed inspection of the aft
trunnion bearing cap. The average labor
rate is $65 per airplane. Based on these
figures, the cost impact on U.S.
operators is estimated to be $8,190, or
$195 per airplane.

It will take approximately 4 work
hours per airplane to accomplish the
required installation of the new Inconel
barrel nut and bolt and the main landing
gear trunnion. The average labor rate is
$65 per work hour. Based on these
figures, the cost on U.S. operators is
estimated to be $10,920, or $260 per
airplane.

Required parts will cost
approximately $3,380 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
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Executive Order 12866; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and it is contained in the
Rules Docket. A copy of it may be
obtained from the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-07-06 Boeing: Amendment 39-13550.
Docket 2002-NM-335—-AD.

Applicability: Model 707 and 720 series
airplanes, as listed in Boeing 707 Alert
Service Bulletin A3509, dated June 13, 2002;
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct cracking and/or loss
of the upper and lower barrel nuts and bolts
that retain the aft trunnion support fitting,
which could result in the collapse of the
main landing gear upon landing, accomplish
the following:

Service Bulletin References

(a) The term “service bulletin,” as used in
this AD, means the Accomplishment
Instructions of Boeing 707 Alert Service
Bulletin A3509, dated June 13, 2002.

Initial Inspection

(b) Within 60 days after the effective date
of this AD, for each main landing gear,
perform the inspection specified in
paragraph (b)(1) of this AD and the torque
check specified in paragraph (b)(2) of this
AD, in accordance with the service bulletin.

(1) Perform a detailed inspection of the
upper and lower barrel nuts and bolts that
retain the aft trunnion support fitting for
corrosion, cracks, and loose or missing nuts
and bolts.

(2) Torque check the upper and lower bolts
to verify the torque is within the range
specified in Figure 2 of the service bulletin.

Repetitive Inspections

(c) If no corrosion, crack, or loose or
missing nut or bolt is found, and the torque
is found to be within the specified range,
during the inspection and torque check
specified in paragraph (b) of this AD, then
repeat the actions specified in paragraph (b)
of this AD thereafter at intervals not to
exceed 60 days.

Corrective Actions

(d) If any corrosion, crack, or loose or
missing nut or bolt is found, or if the torque
is found not to be within the specified range,
during the inspection and torque check
specified in paragraph (b) of this AD: Before
further flight, do the corrective actions
specified in paragraphs (d)(1) through (d)(3)
of this AD. Accomplishment of these actions
constitutes terminating action for the
repetitive inspections specified in paragraph
(c) of this AD.

(1) Perform a detailed inspection of the aft
trunnion bearing cap and aft trunnion
support fitting for corrosion, in accordance
with the service bulletin. If any corrosion is
detected, before further flight, repair in
accordance with the service bulletin.

(2) Perform a magnetic particle inspection
of the aft trunnion bearing cap for cracks in
accordance with Figure 3 of the service
bulletin.

(i) If no crack is found, before further flight,
reinstall the inspected aft trunnion bearing
cap in accordance with the service bulletin.

(ii) If any crack is found, before further
flight, replace the aft trunnion bearing cap
with a new aft trunnion bearing cap in
accordance with the service bulletin.

(3) Reinstall the main landing gear
trunnion with new Inconel barrel nuts and
bolts to retain the aft trunnion support fitting,
in accordance with Figure 4 of the service
bulletin.

Terminating Action

(e) Within one year after the effective date
of this AD, for each main landing gear,
replace the upper and lower steel barrel nuts
and H-11 bolts that retain the aft trunnion
support fitting with new Inconel barrel nuts
and bolts as specified in paragraphs (d)(1)
through (d)(3) of this AD. Accomplishment of
these actions constitutes terminating action
for the requirements of this AD.

Parts Installation

(f) As of the effective date of this AD, no
person shall install a steel barrel nut with H—
11 bolt to retain the aft trunnion support
fitting, on any airplane.

Alternative Methods of Compliance

(g) In accordance with 14 CFR 39.19, the

Manager, Seattle Aircraft Certification Office,

FAA, is authorized to approve alternative
methods of compliance for this AD.

Incorporation by Reference

(h) The actions shall be done in accordance
with Boeing 707 Alert Service Bulletin
A3509, dated June 13, 2002. This
incorporation by reference was approved by

the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Effective Date

(i) This amendment becomes effective on
May 11, 2004.

Issued in Renton, Washington, on March
19, 2004.

Kevin M. Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—-7126 Filed 4-5-04; 8:45 am|]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Bureau of Industry and Security

15 CFR Part 774
[Docket No. 031201299-3299-01]
RIN 0694-AC54

Removal of “National Security”
controls from, and imposition of
“Regional Stability”’ controls on,
certain items on the Commerce
Control List; Correction

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule; correction.

SUMMARY: The Bureau of Industry and
Security published in the Federal
Register of March 30, 2004, a final rule
that replaced national security export
and reexport controls on certain items
with regional stability controls. This
document corrects two typographical
errors that appeared in that rule.

DATES: This rule is effective March 30,
2004.

FOR FURTHER INFORMATION CONTACT:
William Arvin, Regulatory Policy
Division, Office of Exporter Services,
Bureau of Export Administration,
Telephone: (202) 482-0436.

SUPPLEMENTARY INFORMATION: The
Bureau of Industry and Security
published in the Federal Register of
March 30, 2004 (69 FR 16478), a final
rule that replaced national security
export and reexport controls on certain
items with regional stability controls.
That document inadvertently misstated
a cross reference to Export Control
Classification Number 0A984 as 0984. It
also misstated a reference to Country
Chart column “AT Column 1” as “AT
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Column”. This document corrects those
eITOrS.

PART 774—[CORRECTED]

m In rule FR Doc. 04-7005, published on
March 30, 2004 (69 FR 16478), make the
following corrections. On page 16480,
the middle column, correct the note to
Export Control Classification Number
0A018, paragraph .c to read as follows:

Note: 0A018.c does not control weapons
used for hunting or sporting purposes that
were not specifically designed for hunting or
sporting purposes that were not specially
designed for military use and are not of the
fully automatic type, but see 0A984
concerning shotguns.

m On page 16480, the third column, in
the Reason for Control paragraph of the
License Requirements section of Export
Control Classification Number 0E918,
correct the third line in the Country
Chart column to read: AT Column 1.

Eileen Albanese,

Director, Office of Exporter Services.

[FR Doc. 04-7808 Filed 4-5—-04; 8:45 am|
BILLING CODE 3510-33-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 312

Emergency Use of an Investigational
New Drug; Technical Amendment

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA) is amending its
regulations to reflect a change in
address for the agency contacts for
submitting an investigational new drug
application (IND) in an emergency
situation. This action is editorial in
nature and is intended to improve the
accuracy of the agency’s regulations.
DATES: This rule is effective April 6,
2004.

FOR FURTHER INFORMATION CONTACT:
Mark I. Fow, Office of Emergency
Operations (HFA-615), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-1240.
SUPPLEMENTARY INFORMATION: FDA is
amending its regulations in part 312 (21
CFR part 312) to reflect a change in
address for the agency contacts for
submitting an IND in an emergency
situation that does not allow time for
submission of an IND in accordance

with §312.23 or § 312.34. The current
address for submission of
investigational biological drugs in an
emergency situation is the “Division of
Biological Investigational New Drugs
(HFB-230), Center for Biologics
Evaluation and Research, 8800
Rockville Pike, Bethesda, MD 20892,
301-443-4864.” The new address for
investigational biological drugs
regulated by the Center for Biologics
Evaluation and Research is “Office of
Communication, Training and
Manufacturers Assistance (HFM—40),
Center for Biologics Evaluation and
Research, 301-827-2000.” The current
contact for submission of all other
investigational drugs in an emergency
situation is the “Document Management
and Reporting Branch (HFD-53), Center
for Drug Evaluation and Research, 5600
Fishers Lane, Rockville, MD 20857,
301-443-4320.” The new contact is the
“Division of Drug Information (HFD—
240), Center for Drug Evaluation and
Research, 301-827—4570.” The current
contact for submitting requests for the
Center for Biologics Evaluation and
Research or the Center for Drug
Evaluation and Research regulated
products after normal working hours,
eastern standard time, in an emergency
situation is “FDA Division of Emergency
and Epidemiological Operations, 202—
857-8400.” The new contact is “FDA
Office of Emergency Operations (HFA—
615), 301—443-1240.”

Publication of this document
constitutes final action on these changes
under the Administrative Procedure Act
(5 U.S.C. 553). Notice and public
procedure are unnecessary because FDA
is merely correcting nonsubstantive
€ITOTS.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 312

Drugs, Exports, Imports,
Investigations, Labeling, Medical
research, Reporting and recordkeeping
requirements, Safety.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 312 is
amended as follows:

PART 312—INVESTIGATIONAL NEW
DRUG APPLICATION

m 1. The authority citation for 21 CFR
part 312 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 355, 371; 42 U.S.C. 262.

m 2. Section 312.36 is revised to read as
follows:

§312.36 Emergency use of an
investigational new drug (IND).

Need for an investigational drug may
arise in an emergency situation that
does not allow time for submission of an
IND in accordance with §312.23 or
§ 312.34. In such a case, FDA may
authorize shipment of the drug for a
specified use in advance of submission
of an IND. A request for such
authorization may be transmitted to
FDA by telephone or other rapid
communication means. For
investigational biological drugs
regulated by the Center for Biologics
Evaluation and Research, the request
should be directed to the Office of
Communication, Training and
Manufacturers Assistance (HFM-40),
Center for Biologics Evaluation and
Research, 301-827—2000. For all other
investigational drugs, the request for
authorization should be directed to the
Division of Drug Information (HFD—
240), Center for Drug Evaluation and
Research, 301-827—-4570. After normal
working hours, eastern standard time,
the request should be directed to the
FDA Office of Emergency Operations
(HFA-615), 301-443-1240. Except in
extraordinary circumstances, such
authorization will be conditioned on the
sponsor making an appropriate IND
submission as soon as practicable after
receiving the authorization.

Dated: March 31, 2004.

Jeffrey Shuren,

Assistant Commissioner for Policy.

[FR Doc. 04-7734 Filed 4-5-04; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Parts 101 and 104
[USCG-2004—17350]

Interpretation of International Voyage
for Security Regulations

AGENCY: Coast Guard, DHS.
ACTION: Notice of interpretation.

SUMMARY: The Coast Guard is issuing an
interpretation of the term “international
voyage” as it is used in our recently-
issued maritime security regulations.
This interpretation will assist U.S. flag
vessels operating in the waters of a
foreign country in determining whether
they must comply with the new
International Ship and Port Facility
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Security Code (ISPS) requirements of
the International Convention for Safety
of Life at Sea, 1974 (SOLAS).

DATES: Effective April 6, 2004.
Comments and related material must
reach the Docket Management Facility
on or before July 6, 2004.

ADDRESSES: You may submit comments
identified by Coast Guard docket
number USCG-2004-17350 to the
Docket Management Facility at the U.S.
Department of Transportation. To avoid
duplication, please use only one of the
following methods:

(1) Web Site: http://dms.dot.gov.

(2) Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Washington, DC
20590-0001.

(3) Fax: 202—-493-2251.

(4) Delivery: Room PL—401 on the
Plaza level of the Nassif Building, 400
Seventh Street SW., Washington, DC,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The telephone number is 202-366—
9329.

FOR FURTHER INFORMATION CONTACT: For
questions on this notice, please contact
Lieutenant Commander Martin Walker,
Project Manager, Office of Compliance
(G-MOC-1), U.S. Coast Guard
Headquarters, telephone 202—-267-1047.
If you have questions on viewing or
submitting material to the docket, call
Ms. Andrea M. Jenkins, Program
Manager, Docket Operations, telephone
202-366-0271.

SUPPLEMENTARY INFORMATION:
Background and Purpose

On October 22, 2003, we published a
final rule entitled “Vessel Security” (68
FR 60483), which was one of six
maritime security rules published in the
Federal Register that date. The vessel
security rule, specifically 33 CFR
104.297, requires owners or operators of
U.S. flag vessels that are subject to the
International Convention for Safety of
Life at Sea, 1974, (SOLAS), to obtain an
International Ship Security Certificate
(ISSC), as described in 46 CFR 2.01-25,
by July 1, 2004. The ISSC certifies that
the ship has an approved ship security
plan and that it complies with the
applicable requirements of SOLAS
chapter XI-2 and Part A, taking into
account Part B, of the International Ship
and Port Facility Security Code (ISPS).

In 33 CFR 101.105 of the
“Implementation of National Maritime
Security Initiatives” final rule, we
included a definition of “international
voyage” that applies to 33 CFR chapter
I, subchapter H, including part 104,
Vessel Security. To clarify one aspect of

this security-related definition, we are
issuing this notice.

For purposes of vessel security, in
interpreting 33 CFR 101.105 and
104.297, the Coast Guard will consider
that each voyage of a U.S. vessel
originates at a port in the United States,
regardless of when the voyage actually
began. Such a voyage is considered to
continue, until such time as the U.S.-
flagged vessel returns to the United
States. U.S. vessels operating from a
foreign port will be considered to be on
an international voyage.

Therefore, any U.S. vessel that
otherwise meets the applicable tonnage
or capacity requirements in SOLAS for
a cargo or passenger vessel that is
engaged on an international voyage
must meet ISPS requirements and
obtain an ISSC, within the prescribed
timeline.

Comments and Viewing Documents
Referenced in This Notice

If you wish to submit comments
regarding this notice, please send them
to the Docket Management Facility at
the address under ADDRESSES. All
comments received will be posted,
without change, to http://dms.dot.gov
and will include any personal
information you have provided. We
have an agreement with the Department
of Transportation (DOT) to use the
Docket Management Facility. Please see
DOT’s “Privacy Act” paragraph below.

Submitting comments: If you submit a
comment, please include your name and
address, and identify the docket number
(USCG-2004-17350). You may submit
your comments and material by
electronic means, mail, fax, or delivery
to the Docket Management Facility at
the address under ADDRESSES; but
please submit your comments and
material by only one means. If you
submit them by mail or delivery, submit
them in an unbound format, no larger
than 81/2 by 11 inches, suitable for
copying and electronic filing. If you
submit them by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope.

Viewing comments and documents:
To view comments, as well as
documents mentioned in this notice as
being available in the docket, go to
http://dms.dot.gov at any time and
conduct a simple search using the
docket number. You may also visit the
Docket Management Facility in room
PL—401 on the Plaza level of the Nassif
Building, 400 Seventh Street, SW.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

Privacy Act: Anyone can search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review the Department of
Transportation’s Privacy Act Statement
in the Federal Register published on
April 11, 2000 (65 FR 19477), or you
may visit http://dms.dot.gov.

Dated: March 25, 2004.
T.H. Gilmour,

Rear Admiral, U.S. Coast Guard, Assistant
Commandant for Marine Safety, Security and
Environmental Protection.

[FR Doc. 04-7792 Filed 4-5-04; 8:45 am]
BILLING CODE 4910-15-U

AMERICAN BATTLE MONUMENTS
COMMISSION

36 CFR Part 400

Employee Responsibilities and
Conduct; Removal of Superseded
Regulations and Addition of Residual
Cross-References

AGENCY: American Battle Monuments
Commission (ABMC).

ACTION: Direct final rule.

SUMMARY: The American Battle
Monuments Commission is repealing its
superseded old agency employee
responsibilities and conduct
regulations, which have been replaced
by the executive branch-wide Standards
of Ethical Conduct and financial
disclosure regulations issued by the
Office of Government Ethics (OGE). In
their place, the ABMC is adding a
section of residual cross-references to
those new provisions as well as to
certain executive branch-wide conduct
rules promulgated by the Office of
Personnel Management (OPM).
DATES: This rule is effective May 6, 2004
without further action, unless adverse
comment is received by May 5, 2004. If
adverse comment is received, ABMC
will publish a timely withdrawal of the
rule in the Federal Register.
ADDRESSES: You may submit comments
by any of the following methods:
Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
Agency Web site: www.abmec.gov.
Follow the instructions for submitting
comments on the ABMC Web site. E-
mail: gloukhofft@abmc.gov.
FOR FURTHER INFORMATION CONTACT: Mr.
Theodore Gloukhoff, Designated Agency
Ethics Official, American Battle
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Monuments Commission, Suite 500,
Courthouse Plaza II, 2300 Clarendon
Boulevard, Arlington, VA 22201;
telephone: (703) 696—6908; FAX: (703)
696—6666.

SUPPLEMENTARY INFORMATION: In 1992,
OGE issued a final rule setting forth
uniform Standards of Ethical Conduct
and an interim final rule on financial
disclosure for executive branch
departments and agencies of the Federal
Government and their employees. Those
two executive branch-wide regulations,
as corrected and amended, are codified
at 5 CFR parts 2634 and 2635. Together
those regulations have superseded the
old ABMC regulations on employee
responsibilities and conduct, which
were codified at 36 CFR part 400 (and
were based on prior OPM standards).
Accordingly, the ABMC is removing its
superseded regulations and adding in
place thereof a new section containing
residual cross-references to the new
provisions at 5 CFR parts 2634 and
2635. In addition, the ABMC is adding
to that section a reference to the specific
executive branch-wide restrictions on
gambling, safeguarding the examination
process and conduct prejudicial to the
Government which are set forth in 5
CFR part 735, as issued by OPM in
1992.

List of Subjects in 36 CFR Part 400

Conlflict of interests, Government
employees.

m For the reasons set forth in the
preamble, American Battle Monuments
Commission is revising 36 CFR part 400
to read as follows:

PART 400—EMPLOYEE
RESPONSIBILITIES AND CONDUCT

Authority: 5 U.S.C. 7301; 36 U.S.C. 2103.

§400.1 Cross-references to employees’
ethical conduct standards, financial
disclosure regulations and other conduct
rules.

Employees of the American Battle
Monuments Commission are subject to
the executive branch-wide standards of
ethical conduct and financial disclosure
regulations at 5 CFR parts 2634 and
2635 as well as the executive branch-
wide employee responsibilities and
conduct regulations at 5 CFR part 735.

Dated: March 30, 2004.

Theodore Gloukhoff,

Director, Personnel and Administration.
[FR Doc. 04-7675 Filed 4-5-04; 8:45 am)]
BILLING CODE 6120-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[R04-0AR-2003—-FL—0001-200414(a); FRL—
7643-3]

Approval and Promulgation of
Implementation Plans: Florida Broward
County Aviation Department Variance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The EPA is approving
revisions to State Implementation Plan
(SIP) submitted by the State of Florida
for the purpose of a department order
granting a variance from Rule 62—
252.400 to the Broward County Aviation
Department. EPA believes that this
proposed revision to the SIP is
approvable based on the June 23, 1993,
EPA policy memorandum entitled,
Impact of the Recent Onboard Decision
on Stage II Requirements in Moderate
Nonattainment Areas which indicates
that a Stage II program is not a
mandatory requirement for areas
classified “moderate” or below, upon
EPA’s promulgation for On-board
Refueling Vapor Recovery systems.

DATES: This direct final rule is effective
June 7, 2004, without further notice,
unless EPA receives adverse comment
by May 6, 2004. If adverse comment is
received, EPA will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.

ADDRESSES: Comments may be
submitted by mail to: Sean Lakeman,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960.
Comments may also be submitted
electronically, or through hand
delivery/courier. Please follow the
detailed instructions described in
sections II1.B.1. through 3. of the
SUPPLEMENTARY INFORMATION section.
FOR FURTHER INFORMATION CONTACT:
Sean Lakeman, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—-8960. The
telephone number is (404) 562—9043.
Mr. Lakeman can also be reached via
electronic mail at
lakeman.sean@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Analysis of State’s Submittal

Florida Administrative Code (F.A.C.)
Rule 62-252.400, requires Stage II vapor
recovery systems for all gasoline
dispensing facilities located in Broward,
Dade, and Palm Beach counties which
commence construction or undertake a
significant modification after November
15, 1992, prior to dispensing 10,000
gallons or more in any one month. The
purpose of the Stage II vapor recovery
requirement in Rule 62-252.400, F.A.C.
is to recover 95% by weight of vapors
displaced from a vehicular fuel tank
during refueling.

Under Section 120.542, of the Florida
Statutes, the department may grant a
variance when the person subject to a
rule demonstrates that the purpose of
the underlying statute will be or has
been achieved by other means, or when
application of a rule would create a
substantial hardship or violate
principles of fairness.

On April 22, 2003, Broward County
Aviation Department submitted a
petition for variance from the
requirements of Rule 62-252.400, F.A.C.
for a proposed consolidated rental car
facility fueling area at the Ft.
Lauderdale-Hollywood International
Airport. The petitioner has estimated
that 100% of the vehicles to be refueled
at the consolidated rental car facility
fueling area will be new vehicles
equipped with on-board refueling vapor
recovery (ORVR) technologies. The
design recovery efficiency of installed
ORVR systems is 95%. Further, the
petitioner estimates the cost of
installation of Stage II vapor recovery
will be $250,000 to $370,000 initially
with additional cost for maintaining the
system. Given the estimated 100% use
of the onboard refueling vapor recovery
technologies for all vehicles and the
high cost of complying with rule 62—
252.400 F.A.C., the department has
determined that the health and
environmental concerns addressed by
the underlying statute will be met
without Stage II vapor recovery systems.
Therefore the department has issued an
Order Granting Variance to Broward
County Aviation Department, relieving
the county from requirements of Rule
62—252.400, F.A.C. Since this rule has
previously been approved into Florida’s
SIP, the department is requesting
approval of this variance as a revision
to the SIP. EPA believes that this
proposed revision to the SIP is
approvable based on the June 23, 1993,
EPA policy memorandum entitled,
Impact of the Recent Onboard Decision
on Stage II Requirements in Moderate
Nonattainment Areas which indicates
that a Stage II program is not a
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mandatory requirement for areas
classified “moderate” or below, upon
EPA’s promulgation for On-board
Refueling Vapor Recovery systems.
States were required to adopt Stage II
rules for such areas under section
182(b)(3). However, 202(a)(6) states that
“the requirements of section 182(b)(3)
(relating to Stage II gasoline vapor
recovery) for areas classified under
section 181 as moderate for ozone shall
not apply after promulgation of such
standards [i.e., onboard controls]

* * *” Section 202 On-board Refueling
Vapor Recovery regulations were
promulgated by EPA on April 6, 1994,
and the requirements of these
regulations are currently being phased-
in.
In this circumstance, EPA does
believe that a determination of
“widespread” use is necessary to
provide for the variance for Stage II
requirements for this area or the facility
in question. In accordance with the June
23, 1993, EPA policy memorandum, the
State has the option to implement a
Stage II program in this area, and as
such, the State can provide this variance
for the consolidated rental car facility.

II. Final Action

EPA is approving the aforementioned
changes to the State of Florida because
they are consistent with the Clean Air
Act and EPA policy. The EPA is
publishing this rule without prior
proposal because the Agency views this
as a noncontroversial submittal and
anticipates no adverse comments.
However, in the proposed rules section
of this Federal Register publication,
EPA is publishing a separate document
that will serve as the proposal to
approve the SIP revision should adverse
comments be filed. This rule will be
effective June 7, 2004, without further
notice unless the Agency receives
adverse comments by May 6, 2004.

If the EPA receives such comments,
then EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period.
Parties interested in commenting should
do so at this time. If no such comments
are received, the public is advised that
this rule will be effective on June 7,
2004, and no further action will be
taken on the proposed rule. Please note
that if we receive adverse comment on
an amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
we may adopt as final those provisions

of the rule that are not the subject of an
adverse comment.

III. General Information

A. How Can I Get Copies of This
Document and Other Related
Information?

1. The Regional Office has established
an official public rulemaking file
available for inspection at the Regional
Office. EPA has established an official
public rulemaking file for this action
under R04-0AR-2003-FL—-0001. The
official public file consists of the
documents specifically referenced in
this action, any public comments
received, and other information related
to this action. Although a part of the
official docket, the public rulemaking
file does not include Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. The official public
rulemaking file is the collection of
materials that is available for public
viewing at the Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—8960. EPA
requests that if at all possible, you
contact the contact listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 9 to 3:30,
excluding Federal holidays.

2. Electronic Access. An electronic
version of the public docket is available
through EPA’s Regional Material
EDocket (RME) system, a part of EPA’s
electronic docket and comment system.
You may access RME at http://
docket.epa.gov/rmepub/index.jsp to
review associated documents and
submit comments. Once in the system,
select “quick search,” then key in the
appropriate RME Docket identification
number.

You may also access this Federal
Register document electronically
through the Regulations.gov Web site
located at http://www.regulations.gov
where you can find, review, and submit
comments on Federal rules that have
been published in the Federal Register,
the Government’s legal newspaper, and
are open for comment.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing at the EPA Regional Office, as
EPA receives them and without change,
unless the comment contains
copyrighted material, CBI, or other

information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
the official public rulemaking file. The
entire printed comment, including the
copyrighted material, will be available
at the Regional Office for public
inspection.

3. Copies of the State submittal and
EPA’s technical support document are
also available for public inspection
during normal business hours, by
appointment at the State Air Agency.
Florida Department of Environmental
Protection, Division of Air Resource
Management, 2600 Blair Stone Road,
MS 5500, Tallahassee, Florida 32399—
2400.

B. How and to Whom Do I Submit
Comments?

You may submit comments
electronically, by mail, or through hand
delivery/courier. To ensure proper
receipt by EPA, identify the appropriate
rulemaking identification number by
including the text “Public comment on
proposed rulemaking R04-0AR-2003—
FL—-0001" in the subject line on the first
page of your comment. Please ensure
that your comments are submitted
within the specified comment period.
Comments received after the close of the
comment period will be marked “late.”
EPA is not required to consider these
late comments.

1. Electronically. If you submit an
electronic comment as prescribed
below, EPA recommends that you
include your name, mailing address,
and an e-mail address or other contact
information in the body of your
comment. Also include this contact
information on the outside of any disk
or CD-ROM you submit, and in any
cover letter accompanying the disk or
CD-ROM. This ensures that you can be
identified as the submitter of the
comment and allows EPA to contact you
in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit your comment, and any
identifying or contact information
provided in the body of a comment will
be included as part of the comment that
is placed in the official public docket,
and made available in Regional Material
EDocket. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

i. Regional Material EDocket (RME).
Your use of EPA’s RME to submit
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comments to EPA electronically is
EPA'’s preferred method for receiving
comments. Go directly to RME at
http://docket.epa.gov/rmepub/index.jsp,
and follow the online instructions for
submitting comments. To access EPA’s
RME from the EPA Internet Home Page,
select “Information Sources,” “Dockets,”
“EPA Dockets,” “Regional Material
EDocket.” Once in the system, select
“quick search,” and then key in RME
Docket ID No. R04-0AR-2003—-FL-0001.
The system is an “anonymous access”
system, which means EPA will not
know your identity, e-mail address, or
other contact information unless you
provide it in the body of your comment.

ii. E-mail. Comments may be sent by
electronic mail (e-mail) to
lakeman.sean@epa.gov, please include
the text “Public comment on proposed
rulemaking R04-0AR-2003-FL-0001.”
in the subject line. EPA’s e-mail system
is not an “anonymous access” system. If
you send an e-mail comment directly
without going through Regulations.gov,
EPA’s e-mail system automatically
captures your e-mail address. E-mail
addresses that are automatically
captured by EPA’s e-mail system are
included as part of the comment that is
placed in the official public docket, and
made available in EPA’s electronic
public docket.

iii. Regulations.gov. Your use of
Regulation.gov is an alternative method
of submitting electronic comments to
EPA. Go directly to Regulations.gov at
http://www.regulations.gov, then select
Environmental Protection Agency at the
top of the page and use the go button.
The list of current EPA actions available
for comment will be listed. Please
follow the online instructions for
submitting comments. The system is an
“anonymous access’’ system, which
means EPA will not know your identity,
e-mail address, or other contact
information unless you provide it in the
body of your comment.

iv. Disk or CD-ROM. You may submit
comments on a disk or CD-ROM that
you mail to the mailing address
identified in section 2, directly below.
These electronic submissions will be
accepted in WordPerfect, Word or ASCII
file format. Avoid the use of special
characters and any form of encryption.

2. By Mail. Send your comments to:
Sean Lakeman, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—8960.
Please include the text “Public comment
on proposed rulemaking R0O4-0AR-
2003-FL-0001" in the subject line on
the first page of your comment.

3. Deliver your comments to: Sean
Lakeman, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division 12th floor, U.S. Environmental
Protection Agency, Region 4, 61 Forsyth
Street, SW., Atlanta, Georgia 30303—
8960. Such deliveries are only accepted
during the Regional Office’s normal
hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 9:00 to 3:30,
excluding Federal holidays.

C. How Should I Submit CBI to the
Agency?

Do not submit information that you
consider to be CBI electronically to EPA.
You may claim information that you
submit to EPA as CBI by marking any
part or all of that information as CBI (if
you submit CBI on disk or CD-ROM,
mark the outside of the disk or CD-ROM
as CBI and then identify electronically
within the disk or CD-ROM the specific
information that is CBI). Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

In addition to one complete version of
the comment that includes any
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the official
public regional rulemaking file. If you
submit the copy that does not contain
CBI on disk or CD-ROM, mark the
outside of the disk or CD-ROM clearly
that it does not contain CBI. Information
not marked as CBI will be included in
the public file and available for public
inspection without prior notice. If you
have any questions about CBI or the
procedures for claiming CBI, please
consult the person identified in the FOR
FURTHER INFORMATION CONTACT section.

D. What Should I Consider as I Prepare
My Comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible.

2. Describe any assumptions that you
used.

3. Provide any technical information
and/or data you used that support your
views.

4. If you estimate potential burden or
costs, explain how you arrived at your
estimate.

5. Provide specific examples to
illustrate your concerns.

6. Offer alternatives.

7. Make sure to submit your
comments by the comment period
deadline identified.

8. To ensure proper receipt by EPA,
identify the appropriate regional file/
rulemaking identification number in the
subject line on the first page of your
response. It would also be helpful if you
provided the name, date, and Federal
Register citation related to your
comments.

IV. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
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because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a

copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by June 7, 2004.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: March 24, 2004.

A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

Part 52 of chapter [, title 40, Code of

Federal Regulations, is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart (K)—Florida

m 2. Section 52.520 is amended by
adding a new entry at the end of the
table in paragraph (d) for “Broward
County Aviation Department” to read as
follows:

§52.520 Identification of plan.
* * * * *
(d) L

EPA APPROVED FLORIDA SOURCE-SPECIFIC REQUIREMENTS

Permit State ef-
Name of source n fective EPA approval date Explanation
umber date

Broward County Aviation Department

8/15/03 4/6/04

[Insert citation of publication] ..

Order Granting Variance from Rule
62—-252.400

* * * * *

[FR Doc. 04-7645 Filed 4-5-04; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 80

Gasoline Volatility Standard for the
Denver/Boulder Area

CFR Correction

m In Title 40 of the Code of Federal
Regulations, Parts 72 to 80, revised as of

July 1, 2003, in § 80.27, in the table in
paragraph (a)(2), the entry for Colorado
and footnote 2 are correctly reinstated to
read as follows:

§80.27 Controls and prohibitions on
gasoline volatility.

(a) * x %
(2) * x %

APPLICABLE STANDARDS ' 1992 AND SUBSEQUENT YEARS

State May June July August September
(7] ] - To [0 =SSN 9.0 7.8 7.8 7.8 7.8

1 Standards are expressed in pounds per square inch (psi).
2The standard for 1992 through 2001 in the Denver-Boulder area designated nonattainment for the 1-hour ozone NAAQS in 1991 (see 40
CFR 81.306) will be 9.0 for June 1 through September 15.
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* * * * *

[FR Doc. 04-55504 Filed 4-5—04; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Parts 411 and 424
[CMS-1810-CN]
RIN 0938-AK67

Medicare Program; Physicians’
Referrals to Health Care Entities With
Which They Have Financial
Relationships (Phase Il); Correction

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Correction of interim final rule
with comment period.

SUMMARY: This document corrects a
technical error in the interim final rule
with comment period published in the
Federal Register on March 26, 2004,
entitled “Physicians’ Referrals to Health
Care Entities With Which They Have
Financial Relationships (Phase II).”
EFFECTIVE DATE: This correction is
effective July 26, 2004.

FOR FURTHER INFORMATION CONTACT:
Joanne Sinsheimer (410) 786—4620.
SUPPLEMENTARY INFORMATION:

I. Background

In FR Doc. 04-6668 of March 26, 2004
(69 FR 16054), there was a technical
error that we are identifying and
correcting in the Correction of Errors
section below. (The provisions in this
correction are effective as if they were
included in the document published
March 26, 2004.)

We inadvertently omitted two
sections from the preamble of the
document, “Section IX. Reporting
Requirements” and “Section X.
Sanctions.” We are publishing the
omitted sections in this correction.

II. Correction of Errors

In FR Doc. 04-6668 of March 26, 2004
(69 FR 16054), make the following
correction—

On page 16099, column three, before
the fourth paragraph, add “Section IX.
Reporting Requirements” and “Section
X. Sanctions” to read as follows:

IX. Reporting Requirements (Section 1877(f)
of the Act; Phase II; §411.361)

[If you choose to comment on issues in this
section, please include the caption
“Reporting Requirements” at the beginning of
your comments. ]

Existing Law: Section 1877(f) of the Act
sets forth certain reporting requirements for
all entities providing covered items or
services for which payment may be made
under Medicare. Under section 1877(f) of the
Act, each entity must report to the Secretary
information concerning the entity’s
ownership, investment, and compensation
arrangements, including—

(1) The covered items and services
provided by the entity, and

(2) The names and unique physician
identification numbers (UPINs) of all
physicians who have an ownership or
investment interest in, or a compensation
arrangement with, the entity, or whose
immediate relatives have such an ownership
or investment interest in, or compensation
relationship with, the entity.

The requirements do not apply to DHS
provided outside the United States or to
entities that the Secretary determines provide
services for which payment may be made
under Medicare very infrequently.

The required information must be provided
in a form, manner, and at such times that the
Secretary specifies. Section 1877(g)(5) of the
Act provides that any person who is
required, but fails, to meet one of these
reporting requirements is subject to a civil
money penalty of not more than $10,000 for
each day for which reporting is required to
have been made.

The August 1995 final rule with comment
period (60 FR 41914), which applied only to
referrals for clinical laboratory services,
addressed the provisions of sections 1877(f)
and (g)(5) of the Act in §411.361. Section
411.361 stated that the reporting
requirements applied to all entities
furnishing items or services for which
payment may be made under Medicare,
except for entities that provide 20 or fewer
Part A and Part B services during a calendar
year or DHS provided outside the United
States. Entities were required to submit
information to us concerning any ownership
or investment interest or any compensation
arrangement, as described in section 1877 of
the Act. We specified that the information
submitted must include at least the
following:

(1) The name and UPIN of each physician
who has a financial relationship with the
entity;

(2) The name and UPIN of each physician
with an immediate relative (as then defined
in §411.351) who has a financial relationship
with the entity;

(3) The covered items and services
provided by the entity; and

(4) With respect to each physician
identified under (1) and (2), the nature of the
financial relationship (including the extent
and/or value of the ownership or investment
interest or the compensation arrangement, if
requested by us).

Section 411.361 of the August 1995 final
rule provided that the required information
must be submitted on a form prescribed by
us within the time period specified by the
servicing carrier or intermediary. Entities
were given at least 30 days from the date of
the carrier’s or intermediary’s request to
provide the information. Thereafter, the
entity must provide updated information

within 60 days of the date of any change in
the submitted information. This section
required the entity to retain documentation
sufficient to verify the information provided
on the forms and, upon request, to make that
documentation available either to us or to the
Office of the Inspector General (OIG).
Information furnished under §411.361 was
subject to public disclosure in accordance
with the provisions of 42 CFR part 401.

Proposed Rule: The January 1998 proposed
rule stated that we were in the process of
developing a procedure and form for
implementing the reporting requirements and
that we planned to notify affected parties
about the procedures at a later date (63 FR
1703). We stated that, until then, physicians
and entities were not required to report to us.
We also noted that the 60-day timeframe for
reporting updated information could be
onerous and thus, we proposed to modify
§411.361 to require entities to report
annually to us updated information regarding
their financial relationships with physicians.

The proposed rule also noted in
§411.361(d) that a reportable financial
relationship was defined as “any ownership
or investment interest or any compensation
arrangement, as described in section 1877 of
the Act.” Under that definition, we were
concerned that an entity could decide that it
fell within one of the exceptions and thus
report no information to us. As a result, we
would have no opportunity to scrutinize the
entity’s financial arrangements to determine
if that assessment was correct. We proposed
to modify §411.361(d) to include those
relationships excepted in the statute.

We also proposed that the information that
an entity must acquire, retain, and submit to
us if requested, for each physician identified
in the rule, include the nature of the financial
relationship (including the extent and/or
value of the ownership or investment interest
or any compensation arrangement).

Final Rule: The final rule generally
requires entities to retain reportable
information and furnish it upon request. For
reasons set out in more detail in the
responses to comments that follow, we have
reconsidered some of the proposed
provisions regarding reporting requirements.

We have modified the proposed definition
of “reportable financial relationship” in
§411.361(d). While we are still including in
the definition those relationships excepted
under §411.355 through §411.357, we are
specifically excluding from that definition
ownership or investment interests in
publicly-traded securities and mutual funds
if such interests satisfy the exceptions in
§411.356(a) or § 411.356(b), respectively.
This exclusion from the definition of
reportable financial relationships for
publicly-traded securities and mutual funds
is limited to shareholder information;
contractual arrangements concerning these
ownership or investment interests are
reportable financial relationships.

We are also modifying §411.361(c)(4) to
specify that the information required is only
that information that the entity knows or
should know in the course of prudently
conducting business, including, but not
limited to, records that the entity is already
required to retain to comply with Internal
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Revenue Service and Securities and
Exchange Commission rules and other rules
under the Medicare and Medicaid programs.

We do not intend to develop any forms for
the submission of information. We are
requiring that records be retained for the
length of time specified by the applicable
regulatory requirements for the information,
including the Internal Revenue Service, the
Securities and Exchange Commission, and
the Medicare and Medicaid programs and be
made available upon request. We have
dropped the requirement to report updated
information every 12 months.

Comment: Most commenters were
concerned that the proposed reporting
requirements were unduly burdensome.

Response: We believe we have significantly
reduced the burden on entities with the
modifications we have made to the proposed
rule.

Comment: Several organizations requested
that we limit the reporting requirements to
only those financial relationships that do not
meet a Stark exception. Of those, half of the
commenters asked that we specifically
exempt publicly-traded securities and mutual
funds.

Response: We do not agree that all
excepted financial relationships should be
exempt from the reporting requirements. We
are still concerned that an entity could
decide that one or more of its financial
relationships falls within an exception, fail to
retain data concerning those financial
relationships, and thereby prevent the
government from reviewing the arrangements
to see if they qualify for an exception.
However, we are persuaded that, in the case
of shareholder information for ownership
interests in publicly-traded securities and
mutual funds that satisfies the exceptions in
§411.356(a) or §411.356(b), respectively, the
burden of collecting, retaining, and reporting
shareholder information outweighs the
benefit of reviewing it, and the potential for
abuse is minimal. Therefore, we are
providing that shareholder information for
ownership interests in publicly-traded
securities and mutual funds need not be
reported. Nevertheless, entities must report
other financial relationships with referring
physicians who are shareholders, such as
personal services arrangements.

Comment: Several commenters were of the
opinion that the reporting requirements
exceeded those in the statute and thus, we
were without statutory authority to impose
them.

Response: As explained in the January
2001 final rule, we believe that the statute
allows us to gather information on all
financial relationships without regard to
whether the relationships qualify for an
exception. Section 1877(f) of the Act states
that each entity providing any covered items
or services for which payment may be made
under Medicare shall provide the Secretary
with information concerning the entity’s
“ownership, investment, and compensation
arrangements, including * * * the names
and unique physician identification numbers
of all physicians with an ownership or
investment interest (as described in
subsection (a)(2)(A)), or with a compensation
arrangement (as described subsection

(a)(2)(B)), in the entity. * * *” (emphasis
added). Thus, we believe the statute allows
us to gather data on financial relationships,
including, but not limited to, financial
relationships that do not qualify for an
exception under sections 1877(a)(2)(A) or
1877(a)(2)(B) of the Act.

Comment: Several commenters suggested
that we confine our requests for information
to records that an entity is already required
to retain under Internal Revenue Service,
Securities and Exchange Commission, and
Medicare and Medicaid requirements.

Response: We agree with the commenters
that these records should be retained to
provide information, upon request,
concerning an entity’s financial
relationships. However, we are also requiring
that entities retain, and provide upon
request, other records that they know or
should know about in the course of
prudently conducting business and that
would evidence the nature of the financial
relationships (including the extent and/or
value of the ownership or investment interest
or compensation arrangement).

Comment: Three organizations believed
that the “knows or should know”” standard
was too vague to provide guidance
concerning which records should be
retained.

Response: We disagree with the
commenters. Entities are required to discern
which records they know or should know
about in the course of prudently conducting
business on a daily basis. We are only
requiring retention of those records that
entities would retain in the prudent conduct
of their business. We are not requiring that
any additional records be created specifically
to comply with the requirements of this rule.
We have defined the scope of the required
information and the reportable financial
relationships with sufficient specificity to
allow an entity to determine what
information should be retained.

Comment: Two associations believed that
30 days was not enough time in which to
respond to a request for information.

Response: The regulation states that
entities must submit the required information
within the time period specified in the
request, but will be given at least 30 days
from the date of the request to provide the
information. Since the records requested will
already be retained in the course of
conducting business, in most cases 30 days
should be sufficient to collect them in
response to a request. In addition, the rule
states that the entity will be given at least 30
days, leaving open the possibility of a greater
period of time if reasonably necessary.

Comment: Two commenters felt that the
information requested should be
confidential.

Response: We are bound to comply with
the Freedom of Information Act (FOIA), (5
U.S.C. §552), as implemented by the
Department’s regulations at 45 CFR part 5
and our own regulations as 42 CFR part 401.
To the extent we are obligated to disclose
records that we have received pursuant to the
physician self-referral reporting
requirements, we cannot maintain these
records as confidential. However, because
§411.361(e) requires information to be

disclosed to CMS or the OIG, we are
modifying § 411.361(g) to provide that
information furnished to either CMS or the
OIG will be subject to public disclosure in
accordance with 42 CFR part 401.
Nevertheless, to the extent that reported
information is protected from disclosure
under the Privacy Act of 1974 (December 31,
1974, Pub. L. 93-579), the information will
not be disclosed in response to a FOIA
request.

X. Sanctions (Section 1877(g) of the Act;
Phase II; §411.353)

[If you choose to comment on issues in this
section, please include the caption
“Sanctions” at the beginning of your
comments.]

Violations of the physician self-referral
prohibition are subject to the following
sanctions: (i) Nonpayment of claims for DHS
furnished as a result of a prohibited referral,
and (ii) the obligation to refund amounts
collected as a result of submitting claims for
DHS performed pursuant to a prohibited
referral. These sanctions are addressed in
section III.B of the January 1998 proposed
rule (63 FR 1695), in section III. A of the
Phase I preamble (66 FR 864), in section ILA
of this Phase II preamble, and in the
regulations at §411.353. We are making no
changes to the sanction provisions in
§411.353. Under section 1877(g)(3) and
(g)(4), individuals and entities that
knowingly violate the prohibition are subject
to civil monetary penalties (CMPs). The CMP
sanctions set forth in section 1877(g)(3) and
(g)(4) are enforced by the OIG in accordance
with the regulations at 42 CFR part 1003.

III. Waiver of Proposed Rulemaking

We ordinarily publish a notice of
proposed rulemaking in the Federal
Register to provide a period for public
comment before the provisions of a
notice take effect. We can waive this
procedure, however, if we find good
cause that notice and comment
procedure is impracticable,
unnecessary, or contrary to the public
interest and incorporate a statement of
the finding and the reasons for it into
the notice issued.

We believe that it is unnecessary to
subject the correction identified above
to public comment because it merely
provides preamble language that was
inadvertently omitted from the
regulation preamble. For this reason,
and because the public will have an
opportunity to comment on this section
with the interim final rule with
comment period, we find it unnecessary
to provide separately the opportunity
for comment on the technical correction
made in this notice. Therefore, we find
good cause to waive notice and
comment procedures.

(Catalog of Federal Domestic Assistance
Program No. 93.774, Medicare—
Supplementary Medical Insurance Program)
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Dated: March 31, 2004.
Ann C. Agnew,
Executive Secretary to the Department.
[FR Doc. 04—-7716 Filed 4—1-04; 11:57 am]
BILLING CODE 4120-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 414
[CMS—1380-IFC]
RIN 0938-AN05

Medicare Program; Manufacturer
Submission of Manufacturer’s Average
Sales Price (ASP) Data for Medicare
Part B Drugs and Biologicals

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Interim final rule with comment
period.

SUMMARY: This interim final rule with
comment period will implement the
provisions of the Medicare Prescription
Drug, Improvement, and Modernization
Act of 2003 (MMA) related to the
calculation and submission of
manufacturer’s average sales price (ASP)
data on certain Medicare Part B drugs
and biologicals to CMS by
manufacturers.

DATES: Effective date: These regulations
are effective on April 30, 2004.

Comment date: Comments will be
considered if we receive them at the
appropriate address, as provided below,
no later than 5 p.m. on June 7, 2004.
ADDRESSES: In commenting, please refer
to file code CMS-1380-IFC. Because of
staff and resource limitations, we cannot
accept comments by facsimile (FAX)
transmission.

Submit electronic comments to http:
//www.cms.hhs.gov/regulations/
ecomments or to http://
www.regulations.gov. Mail written
comments (one original and three
copies) to the following address ONLY:
Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, Attention: CMS—-1380—
IFC, P.O. Box 8010, Baltimore, MD
21244-1850.

Please allow sufficient time for mailed
comments to be timely received in the
event of delivery delays.

If you prefer, you may deliver (by
hand or courier) your written comments
(one original and three copies) to one of
the following addresses: Room 445-G,
Hubert H. Humphrey Building, 200
Independence Avenue, SW.,

Washington, DC 20201, or Room C4-26—
05, 7500 Security Boulevard, Baltimore,
MD 21244-1850.

(Because access to the interior of the
HHH Building is not readily available to
persons without Federal Government
identification, commenters are
encouraged to leave their comments in
the CMS drop slots located in the main
lobby of the building. A stamp-in clock
is available for commenters wishing to
retain a proof of filing by stamping in
and retaining an extra copy of the
comments being filed.)

Comments mailed to the addresses
indicated as appropriate for hand or
courier delivery may be delayed and
could be considered late.

All comments received before the
close of the comment period are
available for viewing by the public,
including any personally identifiable or
confidential business information that is
included in a comment. After the close
of the comment period, CMS posts all
electronic comments received before the
close of the comment period on its
public website.

For information on viewing public
comments, see the beginning of the
SUPPLEMENTARY INFORMATION section.
FOR FURTHER INFORMATION CONTACT:
Marjorie Baldo, (410) 786—-0548.
SUPPLEMENTARY INFORMATION:

Submitting Comments: We welcome
comments from the public on all issues
set forth in this rule to assist us in fully
considering issues and developing
policies. You can assist us by
referencing the file code CMS—-1380-IFC
and the specific “issue identifier” that
precedes the section on which you
choose to comment.

Inspection of Public Comments:
Comments received timely will be
available for public inspection as they
are received, generally beginning
approximately 3 weeks after publication
of a document, at the headquarters of
the Centers for Medicare & Medicaid
Services, 7500 Security Boulevard,
Baltimore, Maryland 21244, Monday
through Friday of each week from 8:30
a.m. to 4 p.m. To schedule an
appointment to view public comments,
call telephone number: (410) 786-7197.

I. Background

[If you choose to comment on issues
in this section, please include the
caption “BACKGROUND” at the
beginning of your comments.]

Section 303(c) of the MMA amends
Title XVIII of the Social Security Act
(the Act) by adding new section 1847A.
This new section establishes the use of
the ASP methodology for payment for
drugs and biologicals described in

section 1842(0)(1)(C) of the Act
furnished on or after January 1, 2005.
For calendar quarters beginning on or
after January 1, 2004, the statute
requires manufacturers to report
manufacturer’s ASP data to CMS for
Medicare Part B drugs and biologicals
paid under sections 1842(0)(1)(D),
1847A, or 1881(b)(13)(A)(ii) of the Act.
Manufacturers are required to submit
their initial quarterly ASP data to us
beginning April 30, 2004. Subsequent
reports are due not later than 30 days
after the last day of each calendar
quarter. The types of Medicare Part B
covered drugs and biologicals paid
under sections 1842(0)(1)(D), 1847A, or
1881(b)(13)(A)(ii) of the Act include
drugs furnished incident to a
physician’s service, drugs furnished
under the durable medical equipment
(DME) benefit, certain oral anti-cancer
drugs, and oral immunosuppressive
drugs.

All Medicare Part B covered drugs
and biologicals paid under sections
1842(0)(1)(D), 1847A, or
1881(b)(13)(A)(ii) of the Act are subject
to the ASP reporting requirements.
Certain drugs and biologicals, for
example, radiopharmaceuticals, are not
paid under these sections of the Act and
will not be subject to the ASP reporting
requirements.

We are issuing this interim final rule
with comment period in order to allow
us to implement the manufacturer ASP
reporting requirement of section
303(i)(4) of the MMA within the time
frames established by the MMA.
Therefore, effective April 30, 2004, this
interim final rule with comment period
will provide implementation guidelines
for manufacturers to submit their ASP
data to us. We expect to publish a
proposed rule on the 2005 ASP based
payment system later this year.

II. Provisions of the Interim Final Rule

[If you choose to comment on issues
in this section, please include the
caption “Provisions of the Interim Final
Rule” at the beginning of your
comments. ]

In this interim final rule with
comment period, we are adding a new
subpart J (Submission of Manufacturer’s
Average Sales Price Data) to Part 414
that implements section
1927(b)(3)(A)(iii) of the Act by
specifying the requirements for
submission of a manufacturer’s ASP
data for certain drugs and biologicals
covered under Part B of Title XVIII of
the Act that are paid under sections
1847A, 1842(0)(1)(D), or
1881(b)(13)(A)(ii) of the Act.
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A. Calculation of ASP Data

New section 1847A(c)(1) of the Act
defines the manufacturer’s ASP for a
National Drug Code (NDC) associated
with a drug or biological to be the
manufacturer’s sales to all purchasers in
the United States (excluding units
associated with sales exempted below)
for the NDC for a quarter divided by the
total number of units of that NDC sold
by the manufacturer in that quarter
(excluding units associated with sales
exempted below). Section
1847A(c)(6)(A) of the Act adopts the
definition of “manufacturer” set forth in
section 1927(k)(5) of the Act. In that
section, the term “manufacturer’” means
any entity that is engaged in the
following (This term does not include a
wholesale distributor of drugs or a retail
pharmacy licensed under State law):

e Production, preparation,
propagation, compounding, conversion
or processing of prescription drug
product, either directly or indirectly by
extraction from substances of natural
origin, or independently by means of
chemical synthesis, or by a combination
of extraction and chemical synthesis.

e Packaging, repackaging, labeling,
relabeling, or distribution of
prescription drug products.
(Manufacturers that also engage in
wholesaler activities are required to
report ASP data for those drugs that
they manufacture.)

In performing this calculation,
manufacturers must use the NDC at the
standardized 11-digit level. For the
purposes of the ASP calculation, the
“unit” is the product represented by the
11-digit NDC as defined in section
1847A(b)(2)(B) of the Act. In other
words, the denominator is the total
number of the ASP applicable sales of
that NDC.

B. Sales Exempted From ASP
Calculation Other Than Nominal Sales

Section 1847A(c)(2)(A) of the Act
requires that in calculating the
manufacturer’s ASP, a manufacturer
must exclude sales that are exempt from
the Medicaid best price calculation
under sections 1927(c)(1)(C)(i) and
1927(c)(1)(C)(i1)(III) of the Act.

C. Sales to an Entity That Are Nominal
in Amount Are Exempted From the ASP
Calculation

Section 1847A(c)(2)(B) of the Act
requires that sales to an entity that are
nominal in amount are to be exempted
from the ASP calculation. Sales to an
entity that are nominal in amount are
defined for purposes of section
1927(c)(1)(C)(ii)(III) of the Act for the
Medicaid drug rebate program in the
Medicaid drug rebate agreement.

D. Inclusion of Rebates and Other Price
Concessions in the ASP Calculation

1. General Rule

Section 1847A(c)(3) of the Act
requires that in calculating the
manufacturer’s ASP, a manufacturer
must include volume discounts, prompt
pay discounts, cash discounts, free
goods that are contingent on any
purchase requirement, chargebacks, and
rebates (other than rebates under the
Medicaid drug rebate program).

2. Estimation Methodology

a. Use of the Most Recent 12-Month
Period Available

Section 1847A(c)(5)(A) of the Act
states that the ASP is to be calculated by
the manufacturer on a quarterly basis.
To the extent that data on volume
discounts, prompt pay discounts, cash
discounts, free goods that are contingent
on any purchase requirement,
chargebacks, and rebates are available
on a lagged basis, the manufacturer is
required to apply a methodology based
on the most recent 12-month period
available to estimate costs attributable to
these price concessions. Specifically, a
manufacturer should add the volume
discounts, prompt pay discounts, cash
discounts, free goods that are contingent
on any purchase requirement,
chargebacks, and rebates for the most
recent 12-month period available and
divide by 4 to determine the estimate to
apply in calculating the manufacturer’s
ASP for the quarter being submitted.

b. Allocation to Individual NDCs

For situations in which a
manufacturer is unable to associate
volume discounts, prompt pay
discounts, cash discounts, free goods
that are contingent on any purchase
requirement, chargebacks and rebates,
with a specific NDC, the manufacturer
will allocate those discounts, rebates,
free goods, and chargebacks to
associated NDCs. This association will
be based on the percentage of sales (in
dollars) attributable to each particular
NDC within the group of NDCs for
which the manufacturer can associate
discounts, rebates, free goods, and
chargebacks.

c. Future Changes to the Methodology

As we gain more experience with the
ASP system, we may seek to change the
methodology to estimate costs
attributable to rebates and chargebacks
and the scope of price concessions for
years after 2004. Pursuant to section
1847A(c)(5)(A) of the Act, the Secretary
may establish a uniform methodology to
estimate and apply those costs. For
years after 2004, the Secretary may
include in the calculation of the ASP,
other price concessions which may be

based upon recommendations of the
Inspector General that would result in a
reduction of the cost to the purchaser.

E. Reporting of ASP Data to CMS
1. Format

Manufacturers must report the ASP
data to us in Microsoft Excel using the
template provided in Addendum A.
Manufacturers are required to calculate
and report the ASP information to us at
the 11-digit NDC level, along with the
associated units used in the calculation
of the ASP. As we gain more experience
with the ASP system, we may seek to
modify these requirements in the future.

2. Contacts

As indicated in Addendum B,
manufacturers must submit the names
of one or more individuals that we may
contact if we have questions or issues
with respect to the data submission.

3. Certification by the Chief Executive
Officer or Chief Financial Officer

Due to the consequences of failing to
submit accurate and timely ASP data,
each quarterly ASP data submission
must be certified by one of the
following: the manufacturer’s Chief
Executive Officer (CEO), the
manufacturer’s Chief Financial Officer
(CFO), or an individual who has
delegated authority to sign for, and who
reports directly to, the manufacturer’s
CEO or CFO.

F. Penalties Associated With the Failure
To Submit Timely and Accurate ASP
Data

Section 1847A(d)(4) of the Act
specifies the penalties for
misrepresentations associated with ASP
data. If the Secretary determines that a
manufacturer has made a
misrepresentation in the reporting of
ASP data, a civil money penalty in an
amount of up to $10,000 may be applied
for each price misrepresentation and for
each day in which the price
misrepresentation was applied. Section
1927 of the Act, as amended by section
303(i)(4) of the MMA, specifies the
penalties associated with a
manufacturer’s failure to submit timely
information or the submission of false
information.

II1. Response to Comments

Because of the large number of public
comments we normally receive on
Federal Register documents, we are not
able to acknowledge or respond to them
individually. We will consider all
comments we receive by the date and
time specified in the DATES section of
this preamble, and, when we proceed
with a subsequent document, we will
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respond to the comments in the
preamble to that document.

IV. Waiver of Proposed Rulemaking

We ordinarily publish a notice of
proposed rulemaking in the Federal
Register and invite public comment on
the proposed rule. The notice of
proposed rulemaking includes a
reference to the legal authority under
which the rule is proposed, and the
terms and substances of the proposed
rule or a description of the subjects and
issues involved. This procedure can be
waived, however, if an agency finds
good cause that a notice-and-
commentprocedure is impracticable,
unnecessary, or contrary to the public
interest and incorporates a statement of
the finding and its reasons in the rule
issued. In addition, the Administrative
Procedure Act normally requires a 30-
day delay in the effective date of a final
rule. Furthermore, the Congressional
Review Act generally requires an agency
to delay the effective date of a major
rule by 60-days in order to allow for
congressional review of the agency
action. Section 1871 of the Act provides
for publication of a notice of proposed
rulemaking and opportunity for public
comment before CMS issues a final rule.
However, section 1871(b)(2)(B) of the
Act provides an exception when a law
establishes a specific deadline for
implementation of a provision and the
deadline is less than 150 days after the
law’s date of enactment. The MMA was
enacted by Congress on November 25,
2003, and signed into law by the
President on December 8, 2003. The
provisions of this interim final rule with
comment period are required to be
implemented by April 30, 2004.
Therefore, these provisions are subject
to waiver of proposed rulemaking and
public comment in accordance with
section 1871(b)(2)(B) of the Act.

Even if section 1871(b)(2)(B) of the
Act were not directly applicable here,
we would find good cause to waive the
requirement for publication of a notice
of proposed rulemaking and public
comment on the grounds that it is
impracticable, unnecessary, and
contrary to the public interest. This
interim final rule with comment period
sets forth non-discretionary provisions
of MMA with respect to the calculation
and submission of ASP data for certain
Medicare Part B drugs and biologicals.
Because the rule is generally ministerial,
we believe that pursuing notice and
comment is unnecessary. Moreover,
because that process would delay the
implementation of congressionally-
mandated submissions of drug payment-
related data, we find that pursuing that

process would be both impracticable
and contrary to the public interest.
With respect to the requirement of a
60-day delay in the effective date of any
final rule pursuant to the Congressional
Review Act (CRA), see 5 U.S.C. section
801, the CRA provides that the 60-day
delayed effective date shall not apply to
any rule “which an agency for good
cause finds * * * that notice and public
procedure thereon are impracticable,
unnecessary, or contrary to the public
interest.” (5 U.S.C. section 808(2)). For
the reasons set forth above, we believe
that additional notice and comment
rulemaking on this subject would be
impracticable, unnecessary, or contrary
to the public interest. Therefore, we do
not believe that the CRA requires a 60-
day delay in the effective date of this
interim final rule with comment period.

V. Collection of Information
Requirements

Under the Paperwork Reduction Act
of 1995, we are required to provide
notice in the Federal Register and
solicit public comment before a
collection of information requirement is
submitted to the Office of Management
and Budget (OMB) for review and
approval. In order to fairly evaluate
whether an information collection
should be approved by OMB, section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995 requires that we
solicit comment on the following issues:

¢ The need for the information
collection and its usefulness in carrying
out the proper functions of our agency.

e The accuracy of our estimate of the
information collection burden.

e The quality, utility, and clarity of
the information to be collected.

¢ Recommendations to minimize the
information collection burden on the
affected public, including automated
collection techniques.

We are, however, requesting an
emergency review of the information
collection referenced below. In
compliance with the requirement of
section 3506(c)(2)(A) of the Paperwork
Reduction Act of 1995, we have
submitted to the Office of Management
and Budget (OMB) the following
requirements for emergency review. We
are requesting an emergency review
because the collection of this
information is needed before the
expiration of the normal time limits
under OMB’s regulations at 5 CFR Part
1320. This is necessary to ensure
compliance with a statutory deadline.
We cannot reasonably comply with the
normal clearance procedures because of
an unanticipated event.

CMS is requesting OMB review and
approval of this collection by April 23,

2004, with a 180-day approval period.
Written comments and
recommendations will be accepted from
the public if received by the individuals
designated below by April 16, 2004.
During this 180-day period, we will
publish a separate Federal Register
notice announcing the initiation of an
extensive 60-day agency review and
public comment period on these
requirements.

We are soliciting public comment on
each of these issues for the following
sections of this document that contain
information collection requirements:

In summary, this interim final rule
with comment period requires
manufacturers of Medicare Part B
covered drugs and biologicals paid
under sections 1847A, 1842(0)(1)(D), or
1881(b)(13)(A)(ii) of the Act to submit
manufacturer’s quarterly ASP data to
CMS beginning April 30, 2004. This
interim final rule with comment period
lays out the requirements and provides
the template manufacturers should use
to report their ASP data to CMS.

The burden associated with the
requirements in this rule is the time and
effort required by manufacturers of
Medicare Part B drugs and biologicals to
prepare and submit the required data to
CMS. We estimate that it will take
approximately 4 hours for each
submission. We also estimate that this
requirement will affect approximately
120 manufacturers. Therefore, we
estimate the total reporting burden to be
approximately 480 hours per quarter for
a total of 1920 hours annually.

As required by section 3504(h) of the
Paperwork Reduction Act of 1995, we
have submitted a copy of this document
to OMB for its review of these
information collection requirements.

If you comment on these information
collection and recordkeeping
requirements, please mail copies
directly to the following: Centers for
Medicare & Medicaid Services, Office of
Strategic Operations and Regulatory
Affairs, Regulations Development and
Issuances Group, Attn: Dawn
Willinghan, CMS—-1380-IFC, Room C5—
14-03, 7500 Security Boulevard,
Baltimore, MD 21244—1850; and Office
of Information and Regulatory Affairs,
Office of Management and Budget,
Room 10235, New Executive Office
Building, Washington, DC 20503, Attn:
Brenda Aguilar, CMS Desk Officer,
baguilar@omb.eop.gov. Fax (202) 395—
6974.

VI. Regulatory Impact

We have examined the impact of this
rule as required by Executive Order
12866 (September 1993, Regulatory
Planning and Review), the Regulatory
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Flexibility Act (RFA) (September 16,
1980, Pub. L. 96-354), section 1102(b) of
the Social Security Act, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104-4), and Executive Order 13132.

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
if regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). A regulatory impact
analysis (RIA) must be prepared for
major rules with economically
significant effects ($100 million or more
in any 1 year). This rule does not reach
the economic threshold and thus is not
considered a major rule.

The RFA requires agencies to analyze
options for regulatory relief of small
businesses. For purposes of the RFA,
small entities include small businesses,
nonprofit organizations, and
government agencies. Most hospitals
and most other providers and suppliers
are small entities, either by nonprofit
status or by having revenues of $6
million to $29 million in any 1 year.
Individuals and States are not included
in the definition of a small entity. We
are not preparing an analysis for the
RFA because we have determined that
this rule will not have a significant
economic impact on a substantial
number of small entities.

In addition, section 1102(b) of the Act
requires us to prepare a regulatory
impact analysis if a rule may have a
significant impact on the operations of
a substantial number of small rural
hospitals. This analysis must conform to
the provisions of section 604 for final
rules of the RFA. For purposes of
section 1102(b) of the Act, we define a
small rural hospital as a hospital that is
located outside of a Metropolitan
Statistical Area and has fewer than 100
beds. We are not preparing an analysis
for section 1102(b) of the Act because
we have determined that this rule will
not have a significant impact on the
operations of a substantial number of
small rural hospitals.

Section 202 of the Unfunded
Mandates Reform Act of 1995 also
requires that agencies assess anticipated
costs and benefits before issuing any
rule that may result in expenditure in
any 1 year by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $110 million. While
this interim final rule with comment
period does implement a new statutory
data reporting requirement for drug
manufacturers, the costs associated with
this requirement are expected to be
below the $110 million annual

threshold established by section 202 of
the Unfunded Mandates Reform Act.

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a
proposed rule (and subsequent final
rule) that imposes substantial direct
requirement costs on State and local
governments, preempts State law, or
otherwise has Federalism implications.
Since this regulation does not impose
any costs on State or local governments,
the requirements of E.O. 13132 are not
applicable.

In accordance with the provisions of
Executive Order 12866, this regulation
was reviewed by the Office of
Management and Budget.

List of Subjects in 42 CFR Part 414

Administrative practice and
procedure, Health facilities, Health
professions, Kidney diseases, Medicare,
Reporting and recordkeeping
requirements.

m For the reasons set forth in the
preamble, the Centers for Medicare &
Medicaid Services amends 42 CFR
Chapter IV, as set forth below:

PART 414—PAYMENT FOR PART B
MEDICAL AND OTHER HEALTH
SERVICES

m 1. The authority citation for part 414
continues to read as follows:

Authority: Secs. 1102, 1871, and 1881(b)(1)
of the Social Security Act (42 U.S.C. 1302,
1395hh, and 1395rr(b)(1)).

m 2. Part 414 is amended by adding a
new subpart J to read as follows:

Subpart J—Submission of
Manufacturer’s Average Sales Price
Data

Sec.
414.800
414.802

Purpose.

Definitions.

414.804 Basis of payment.

414.806 Penalties associated with the
failure to submit timely and accurate
ASP data.

§414.800 Purpose.

This subpart implements section
1847A of the Act by specifying the
requirements for submission of a
manufacturer’s average sales price data
for certain drugs and biologicals covered
under Part B of Title XVIII of the Act
that are paid under sections
1842(0)(1)(D), 1847A, and
1881(b)(13)(A)(ii) of the Act.

§414.802 Definitions.

As used in this subpart, unless the
context indicates otherwise—

Drug means both drugs and
biologicals.

Manufacturer means any entity that is
engaged in the following (This term
does not include a wholesale distributor
of drugs or a retail pharmacy licensed
under State law):

(1) Production, preparation,
propagation, compounding, conversion
or processing of prescription drug
products, either directly or indirectly by
extraction from substances of natural
origin, or independently by means of
chemical synthesis, or by a combination
of extraction and chemical synthesis.

(2) The packaging, repackaging,
labeling, relabeling, or distribution of
prescription drug products.

Unit means the product represented
by the 11-digit National Drug code.

§414.804 Basis of payment.

(a) Calculation of manufacturer’s
average sales price.

(1) The manufacturer’s average sales
price for a quarter for a drug or
biological represented by a particular
11-digit National Drug Code must be
calculated as the manufacturer’s sales to
all purchasers in the United States for
that particular 11-digit National Drug
Code (after deducting the types of items
and transactions listed in paragraph
(a)(2) of this section and excluding sales
referenced in paragraph (a)(4) of this
section) divided by the total number of
units sold by the manufacturer in that
quarter (after excluding units associated
with sales referenced in paragraph (a)(4)
of this section).

(2) In calculating the manufacturer’s
average sales price, a manufacturer must
deduct the following types of
transactions and items:

(i) Volume discounts.

(ii) Prompt pay discounts.

(iii) Cash discounts.

(iv) Free goods that are contingent on
any purchase requirement.

(v) Chargebacks and rebates (other
than rebates under the Medicaid drug
rebate program).

(3) To the extent that data on volume
discounts, prompt pay discounts, cash
discounts, free goods that are contingent
on any purchase requirement,
chargebacks and rebates (other than
rebates under the Medicaid drug rebate
program) are available on a lagged basis,
the manufacturer should add the data
for the most recent 12-month period
available and divide by 4 to determine
the estimate to apply in calculating the
manufacturer’s average sales price for
the quarter being submitted.

(4) In calculating the manufacturer’s
average sales price, a manufacturer must
exclude sales that are exempt from the
Medicaid best price calculation under
sections 1927(c)(1)(C)(i) and
1927(c)(1)(C)(i1)(1I) of the Act.
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(5) The manufacturer’s average sales
price must be calculated by the
manufacturer every calendar quarter
and submitted to CMS within 30 days
of the close of the quarter. The first
quarter submission must be submitted
by April 30, 2004. Subsequent reports
are due not later than 30 days after the
last day of each calendar quarter.

(6) Each report must be certified by
one of the following:

(i) The manufacturer’s Chief
Executive Officer (CEO).

(ii) The manufacturer’s Chief
Financial Officer (CFO).

(iii) An individual who has delegated
authority to sign for, and who reports

directly to, the manufacturer’s CEO or
CFO.

§414.806 Penalties associated with the
failure to submit timely and accurate ASP
data.

Section 1847A(d)(4) specifies the
penalties associated with
misrepresentations associated with ASP
data. If the Secretary determines that a
manufacturer has made a
misrepresentation in the reporting of
ASP data, a civil money penalty in an
amount of up to $10,000 may be applied
for each price misrepresentation and for
each day in which the price
misrepresentation was applied. Section
1927(b)(3)(C) of the Act, as amended by

section 303(i)(4) of the MMA, specifies

the penalties associated with a

manufacturer’s failure to submit timely

information or the submission of false

information.

(Catalog of Federal Domestic Assistance

Program No. 93.774, Medicare—

Supplementary Medical Insurance Program)
Dated: March 4, 2004.

Dennis G. Smith,

Acting Administrator, Centers for Medicare
& Medicaid Services.

Approved: March 23, 2004.
Tommy G. Thompson,
Secretary.

BILLING CODE 4120-01-P
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Addendum A

Manufacturer's Name

National Drug Code

Manufacturer's Average Sales Price

Number of Units
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Addendum B

The Centers for Medicare & Medicaid Services

Average Sales Price Data

Name of Drug or Biological Manufacturer (as “manufacturer”
is defined in section 1927 (k) (5) of the Social Security

Act) :

Legal Address:

Manufacturer Contact(s):

Name:

Title:

Address:

Name:

Title:

Address:

Email:

Fax:

Telephone No.:

Email:

Fax:

Telephone No.:

I certify that the reported Average Sales Prices were
calculated accurately and that all information and

statements made in this submission are true,

complete, and

current to the best of my knowledge and belief and are made
I understand that information contained in
this submission may be used for Medicare reimbursement

in good faith.

purposes.

Name of CEO, CFO or Authorizing Official:

Title:

Signature

Date

According to the Paperwork Reduction Act of 1995, no persons are required to respond to a collection of information unless it displays
a valid OMB control number. The valid OMB control number for this information collection is 0938-0921. The time required to
complete this information collection is estimated to average 1 hour per response, including the time to review instructions, search

existing data resources, gather the data needed, and complete and review the information collection. If you have comments concerning
the accuracy of the time estimate(s) or suggestions for improving this form, please write to: CMS, 7500 Security Boulevard, Attn: PRA
Reports Clearance Officer, Baltimore, Maryland 21244-1850.

[FR Doc. 04-7715 Filed 4-1-04; 11:24 am]
BILLING CODE 4120-01-C

FEDERAL MARITIME COMMISSION
46 CFR Part 515
[Docket No. 04-02]

Optional Rider for Proof of Additional
NVOCC Financial Responsibility

AGENCY: Federal Maritime Commission.

ACTION: Final rule.

SUMMARY: The Federal Maritime
Commission amends its regulations

governing proof of financial
responsibility for ocean transportation
intermediaries to allow an optional rider
to be filed with a licensed non-vessel-
operating common carrier’s proof of
financial responsibility to provide
additional proof of financial
responsibility for such carriers serving
the U.S. oceanborne trade with the
People’s Republic of China.

EFFECTIVE DATE: April 6, 2004.

FOR FURTHER INFORMATION CONTACT:
Amy W. Larson, General Counsel,
Federal Maritime Commission, 800
North Capitol Street, NW., Room 1018,
Washington, DC 20573-0001, (202) 523—
5740, E-mail: GeneralCounsel@fmc.gov.

Sandra A. Kusumoto, Director, Bureau
of Consumer Complaints and Licensing,
Federal Maritime Commission, 800
North Capitol Street, NW., Room 970,
Washington, DC 20573-0001, (202) 523—
5787, E-mail: otibonds@fmc.gov.

SUPPLEMENTARY INFORMATION:
I. Background

This rulemaking proceeding was
initiated on January 23, 2004, with the
issuance by the Federal Maritime
Commission (“FMC” or “Commission’’)
of a Notice of Proposed Rulemaking
(“NPR”). 69 FR 4271 (January 29, 2004).
Comments on the NPR were to be due
on February 20, 2004, but requests for
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extension from the American Surety
Association (“ASA”) and the Surety
Association of America (“SAA”) were
granted on February 19, 2004, and the
comment period was extended until
February 27, 2004. The Commission
also invited interested persons to make
oral presentations in addition to filing
written comments; however, no such
presentations or meetings were made.
The Commission received comments in
response to the NPR from the National
Customs Brokers and Forwarders
Association of America, Inc.
(“NCBFAA”), ASA and SAA.

The NPR arose from a Commission
order issued January 22, 2004 granting
in part and denying in part a petition for
rulemaking from NCBFAA. Petition No.
P10-03, Petition of the National
Customs Brokers and Forwarders
Association of America, Inc. for
Rulemaking. NCBFAA, the primary
trade association representing licensed
ocean transportation intermediaries
(“OTIs”) in the U.S., who states that its
members are linked to 90% of the U.S.
oceanborne cargo, petitioned the
Commission to change its rules to
effectuate concessions made by the
People’s Republic of China (“PRC” or
“China”) in a recently concluded
bilateral Maritime Agreement between
the United States and China
(“Agreement”). The Agreement’s
associated Memorandum of
Consultations provides that the Chinese
government will not require U.S. non-
vessel-operating common carriers
(“NVOCCs”) to make a cash deposit in
a Chinese bank, as long as the NVOCC:
(1) Is a legal person registered by U.S.
authorities; (2) obtains an FMC license
as an NVOCG; and (3) provides evidence
of financial responsibility in the total
amount of RMB 800,000 or U.S.
$96,000.1 Therefore, it appears that an
FMC-licensed U.S. NVOCC that
voluntarily provides an additional
surety bond in the amount of $21,000,
which by its conditions is responsive to
potential claims of the Chinese Ministry
of Communications (“MOC”) (as well as
other Chinese agencies) for violations of
the Regulations of the People’s Republic
of China on International Maritime
Transportation (“RIMT”’),2 would be

1The Agreement and Memorandum of
Consultations can be found on the Maritime
Administration’s Web site at http://
www.marad.dot.gov/Headlines/announcements/
China/China.htm.

2Promulgated by Decree No. 335 of the State
Council of the People’s Republic of China, on
December 11, 2001, and effective as of January 1,
2002. An English translation is available at: http:/
/english.mofcom.gov.cn/article/200211/
20021100050858_1.xml. MOC has issued
Implementing Rules of the Regulations of the
People’s Republic of China on International

able to register in the PRC without
paying the cash deposit otherwise
required by Chinese law and regulation.
However, because current FMC
regulations do not provide any
mechanism for NVOCGs to file proof of
such additional financial responsibility
with the FMC, the Commission
proposed to amend its regulations in
order to permit licensed NVOCGs to file
such additional proof in the form of
optional riders to the required NVOCC
bond (hereinafter “optional bond
riders”).

The proposed rule granted NCBFAA’s
petition in most substantive respects. As
requested by NCBFAA, the Commission
proposed to amend its rules to add a
new subsection to provide for the
optional rider at § 515.25. 69 FR at
4272-73. As suggested by NCBFAA, the
Commission proposed to provide for
group surety bonds by the addition of
§515.25(c), changes to § 515.21(b), and
the addition of Appendix F. Id. Finally,
the Commission declined to propose
changes requested by NCBFAA that
would have the effect of creating a
procedure by which the Commission
would administer the payment of claims
against these optional riders. Id. at 4772.
The Commission found that it would be
inappropriate for it to be involved in the
collection of claims arising from
decisions of the MOC, whether
involving reparations, fines or penalties.
Id. The Commission noted that the
issuers of such bonds might wish to
propose language to be included in the
optional rider itself that would relate to
procedures by which claims may be
exercised against the optional rider,
such as whether the English language
must be used for all claims, whether the
surety will not pay any claim earlier
than 30 days after it has been notified
of the claim, or what documentation the
surety will require before paying a
claim. The Commission invited
comments on that issue particularly. Id.

II. Summary of the Comments

The Commission received three
comments, from NCBFAA, ASA and
SAA, generally in support of the
proposed rule. All of the commenters
propose that the Commission include
further language in the rule that would
limit the scope and application of the
optional bond rider.

NCBFAA supports the NPR and urges
the Commission to adopt the proposed
rule in its entirety. NCBFAA at 2. The
proposed rule, NCBFAA believes, is

Maritime Transportation, promulgated by Decree
No. 1 of the MOC on January 20, 2003, and effective
as of March 1, 2003. An English translation of these
Implementing Rules is available at: http://
www.moc.gov.cn/zhinengbm/sys/1026.htm.

essential to reduce regulatory burdens
on small and medium-sized NVOCCs
that would otherwise result from the
Chinese regulations. Id. Furthermore,
NCBFAA points out, because the new
rule is optional, it will not impose any
burden on NVOCCs that either do not
engage in the U.S./China trade or prefer
to meet their obligations under Chinese
law in a different manner. Id.

The commenters urge the Commission
to narrow the scope and coverage of the
optional bond rider. SAA and ASA
request that the Commission include
further specific requirements for the
optional bond rider, as their members
must consider the risks and uncertainty
of the underwriting of such an
instrument and NCBFAA appears to
agree with this assertion. SAA at 1; ASA
at 12; NCBFAA at 3. ASA and NCBFAA
agree that the optional bond rider
should only be limited to “fines and
penalties” imposed by MOC for
violations of the RIMT. ASA at 5;
NCBFAA at 3.

ASA argues that the optional bond
rider should only be available in the
U.S. bilateral trades between the U.S.
and the PRC. ASA at 5. This is
consistent, ASA asserts, with limitations
in the “base” bond 3 which cover only
“shipments between the U.S. and a
foreign port” but not for shipments or
activities occurring between foreign to
foreign points. Id. To support this
assertion, ASA relies on the
Memorandum of Consultations
referenced in the NPR which states,
“[t]he bond required by the FMC covers
liabilities for transportation-related
activities in the U.S./China trade (as
well as other U.S./foreign trades).” ASA
at 6 (quoting Memorandum of
Consultations at 2). Further, ASA
contends the rider should only be
available to pay “fines and penalties”
assessed against a U.S. NVOCC
operating in the U.S.-China trades, and
to allow otherwise would be
inconsistent with the FMC-filed main
bond. ASA at 6.

The commenters also request that the
Commission include in the rule further
guidance regarding the procedure for
claims against the optional rider. SAA at
1-2; ASA at 7; NCBFAA at 3—4. SAA
believes that if the Commission does not
include such guidance, then the general
risk will be increased and such riders
may be less available. SAA further
asserts that, as an obligee on the main
bond, the Commission has an interest in
ensuring the claims process is fair and

3Bonds obtained to satisfy the requirements of
section 19 of the Shipping Act of 1984, 46 U.S.C.
app. 1718, are hereinafter referred to as “main
bonds.”
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definite. SAA at 1-2. SAA proposes that
the Commission set forth, either in the
regulation or in the rider, requirements
that all claims against the optional rider
be submitted by the MOC (as opposed
to any other Chinese government
agency) with documentation
substantiating the claim in English, and
that any litigation regarding the claim be
heard by a U.S. Federal Court. Id. SAA
also notes the rule as proposed does not
contain any indication whether the
claim may be paid in U.S. dollars. Id. at
1.

ASA and NCBFAA suggest that the
optional bond rider should incorporate
the claims procedures in 46 CFR 515.23,
which provides a time line for review
and payment of claims, notice
requirements, etc. ASA at 7; NCBFAA at
3—4. ASA asserts that the Commission’s
rules should state that claims against the
optional bond rider must: sufficiently
identify the NVOCC (name and bond
number); state the amount sought, how
calculated, date of violation, and
specific law, rule or regulation violated;
include a sufficient, detailed summary
of the proceedings before the Chinese
regulatory authority; be in English, with
which NCBFAA agrees (NCBFAA at 3);
and be presented to the surety at its
address listed on the rider. ASA at 7—

8.

ASA is confused by the proposed
rule’s language regarding the
Commission’s intentions not to be a
depository or distributor as to the
optional rider document itself. Id. at 8.
ASA objects to the proposed
requirements for written notice of
termination in Subpart C regarding
notice of termination. Id. Further, ASA
asserts that the declaration that the
Commission will not “serve as a
depository or distributor to third parties
of optional bond rider” is inconsistent
with the Commission’s “mandate that
proof of financial responsibility be filed
with the Commission.” Id. (citing 46
U.S.C. app. 1718). The proposed
language, ASA argues, will prejudice
sureties because it is inconsistent with
the date of termination of the main
bond. Id. at 8-9. As an alternative, ASA
proposes that the Commission maintain
a copy of the notice of termination and
that such notice be included as part of
the main bond file so that the
Commission has a complete record of
the dates upon which the optional bond
rider became effective and was
terminated. Id. at 9. In addition, ASA
objects to the language in the proposed
rule that makes the termination date of
the optional rider effective 30 days after
either receipt by the Commission of a
notice, or transmission of the notice to
the MOC, whichever occurs later. Using

the “whichever occurs later” standard,
ASA argues, is prejudicial, arbitrary and
unfair to the surety who is required to
provide notice to the Commission but
termination is effective only after MOC
receives it. Id. ASA conjectures that
notices of termination will follow a
surety’s decision to cancel the optional
bond rider bond for underwriting
reasons, the failure of the bond
principal to respond to a claim, or an
MOC fine or penalty. The surety may
wish to terminate both the main bond
and the optional bond rider at the same
time, thus, ASA concludes, receipt of
the notice to the Commission should
trigger termination, and subsequent
notice to MOC should not preempt the
effectiveness of the notice to the
Commission. Id. at 9-10. Termination of
the optional bond rider, ASA asserts,
should become effective 30 days after
receipt of notice by the Commission or
transmission of the notice to MOC,
whichever occurs earlier. Id. at 10.

Furthermore, ASA believes that it
would be more prudent to require
whichever party (principal or surety)
provides notice of termination to the
Commission also to provide such notice
to MOC. Id. at 11. Otherwise, ASA
worries, the Commission would be
obligating the surety to notify MOC
when the surety itself may not be aware
of the termination filed with the
Commission by the principal. Id.

ASA proposes that the optional bond
rider include a sum certain, namely,
$21,000.00. Id. at 10. This change, ASA
recommends, would accord with the
supplementary information of the NPR
and be consistent with NCBFAA'’s
petition. Id. at 10-11. ASA suggests that
the Commission revise proposed
§515.25(c) to indicate that when an
optional bond rider is used that it must
be filed with the Commission. Id. at 1.
Finally, ASA is confused by reference in
the proposed Appendix F (group bond
optional rider) which refers to an
“Appendix A.” ASA recommends the
Commission’s rule ensure that
references to any Appendix in either
form FMC-69 or FMC—-69A be clear as
to which entities will be covered. Id. at
12.

III1. Discussion

We believe that several of the
questions raised by the comments may
be resolved through close examination
of the language of the Memorandum of
Consultations 4 associated with the
Agreement. Specifically, the Chinese

4 The Memorandum of Consultations is available
at the Web site of the Maritime Administration:
http://www.marad.dot.gov/Headlines/
announcements/China/China.htm.

Government has stated that it will not
“require [a] U.S. NVOCCI] to make a
cash deposit in a Chinese bank, as a
prerequisite to apply to the Chinese
Ministry of Communications (MOC) to
engage in non-vessel operating service
between U.S. and Chinese ports” if such
applicants provide authentic and valid
documentation that they: (1) Are “legal
person[s] registered by U.S. authorities;”
(2) have “obtain[ed] an FMC license
evidencing NVOCC eligibility;”” and (3)
“provide[] evidence of financial
responsibility in the total amount of
800,000RMB or $96,000.”

All of these requirements stem from
Chinese law and regulation; no part of
these requirements arise from the
Shipping Act or the Commission’s
regulations. Rather, the Commission is
providing this opportunity for eligible
NVOCCs to add such optional bond
riders to their currently filed FMC
bonds to enable them to benefit from the
commitments made in connection with
the Agreement. We are hopeful that this
will prove to be a temporary measure
until other, less burdensome forms of
financial responsibility to the cash
deposit become available in China and
the Chinese law and regulations are
amended to reflect that availability.

We agree with the commenters’
suggestion that the scope and coverage
of the optional bond rider form can be
clarified and narrowed. With respect to
the concerns about the geographic scope
of the optional bond rider, we agree that
the optional bond rider is subject to the
limitations of the main bond, whose
coverage includes only the U.S.-foreign
trades. We agree, therefore, that the
coverage of the optional bond rider
should be limited to the U.S.-China
trade. This limitation is reflected in
Appendices E and F to the Final Rule.

The Memorandum of Consultations’
use of the term “total amount,” and its
recognition that Chinese shippers are
able to assert claims for non-
performance against the main bond,
may indicate that the Chinese
negotiators anticipated that additional
coverage would be necessary to cover
only fines and penalties assessed under
the RIMT to which the main bond is not
subject. As all FMC-licensed NVOCCs
are currently required to carry a
minimum of $75,000.00 of financial
responsibility, the difference to reach
the total required by MOC ($96,000) is
$21,000.00. The Final Rule adopts the
commenters’ proposal that the optional
bond rider forms include the sum of
$21,000.00. This appears consistent
with the text of the Memorandum of
Consultations that “financial
responsibility in the total amount of
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800,000RMB or $96,000” must be
provided.

The language of the Memorandum of
Consultations also suggests that the
Chinese would not require any
particular currency, but would accept
payment in either U.S. Dollars or
Renminbi Yuan (“RMB”). Therefore, the
optional bond rider forms in
Appendices E and F to the Final Rule
include a provision stating that either
currency may be used, at the option of
the surety.

The NPR stated that the Commission
found it inappropriate to be involved in
the collection of claims arising under
foreign law. 69 FR 4272. The
Commission requested comments with
respect to adding such procedures to the
language of the optional bond rider
forms. The commenters suggest that the
Commission should require claims
against the optional bond rider to be
subject to the provisions of 46 CFR
515.23(b) and 545.3.5 Section 19(b)(3) of
the Shipping Act directs the
Commission to protect the interests of
claimants, principals and sureties “with
respect to the process of pursuing
claims against [OTI] bonds * * *
through court judgments.” 46 U.S.C.
app. 1718(b)(3). That section is designed
to ensure that the bond coverage is used
for damages arising out of an NVOCC'’s
transportation-related activities. In
contrast, the optional bond rider here is
not so limited, but rather, is to cover
fines and penalties imposed by MOC.
Therefore, the Commission declines to
make the claim procedures at 46 CFR
515.23(b) applicable to the coverage
provided by the optional bond rider.

We understand that the uncertainties
of the risks involved may increase the
cost of the security. However, the
assessment of the risks associated with
issuing these instruments will have to
be determined by the surety who issues
them. While the Commission is
optimistic that the marketplace will
make such instruments available to the
NVOCCs who seek them, it cannot
require sureties to provide them or
dictate at what cost they will be
provided. We conclude that it would be
inappropriate for the Commission to
prescribe by rule any claims procedures
for another government seeking to
enforce its laws and regulations.

In response to ASA’s comments, the
Commission, in order to give effect to

546 CFR 545.3, an interpretive rule referring to
§515.23(b), provides:

A claimant seeking to settle a claim in accordance
with §515.23(b)(1) of this chapter should promptly
provide to the financial responsibility provider all
documents and information relating to and
supporting its claim for the purpose of evaluating
the validity and subject matter of the claim.

the provisions of the Agreement, agrees
to act as a repository of the document
indicating proof of filing of an optional
bond rider. However, as it does with
regard to the main bond under
§515.23(c), the Final Rule indicates
that, for the optional bond rider, the
Commission “shall not serve as
depository or distributor to third parties
of bond, guaranty, or insurance funds in
the event of any claim, judgment, or
order for reparation.” Thus, the bonds
are filed with the Commission, but the
Commission is not responsible for
disbursing funds in the event of a claim.
The change in § 515.23(d) in the Final
Rule clarifies this.

The Commission also finds that
certain aspects of the commenters’
recommendations regarding notice and
date of termination of the optional bond
rider valid. As discussed above, if the
main bond is terminated, which may be
done by either the principal or surety,
it follows that the optional bond rider
would also be terminated. The
Commission’s rules regarding
termination of the main bond are found
at 46 CFR 515.26. The present practice
of the Commission’s staff is to notify
principals, sureties and tariff publishers
when it receives termination notices for
main bonds. This notice includes the
date upon which termination of the
main bond becomes effective. In a case
in which a main bond also has an
optional bond rider as described in this
Final Rule, the Commission will add
MOC as a recipient of such termination
notices.

ASA and SAA express concern that if
the principal informs the Commission,
but does not inform the MOC of the
termination of an optional bond rider,
the termination of the optional bond
rider might not take effect until 30 days
after the surety itself learns of the
principal’s notice of termination to the
Commission. As the Commission will
serve as the principal point of contact
for the effectiveness of the optional
bond rider, and will indicate on its Web
site the existence of optional bond
riders, it must have information
regarding termination. However, as the
Chinese Government is the likely
claimant against and beneficiary of the
optional bond rider, we also find it
reasonable to require that the party
terminating the optional bond rider
notify MOC of that termination as well.

To that end, the procedure for
termination shall be notification to the
Commission accompanied by proof of
transmission to MOC.® Notification will

6 Acceptable proof of transmission will include
copies (may be electronic) of signed, dated return

not be deemed complete unless
accompanied by proof of transmission
of notice of termination to MOC. The
30-day period will not begin until the
Commission receives both notification
and proof of transmission to MOC. We
believe that the language in Appendices
E and F in the Final Rule, requiring
whichever party terminates the optional
bond rider to provide proof that it has
sent such notification also to MOC,
sufficiently addresses the concern
expressed by ASA and SAA.

ASA questions the possible effect of
exhaustion of the optional bond rider on
the main bond. The optional bond rider
supplements the main bond. Therefore,
the fact that the amount available to
MOC under the optional bond rider may
be exhausted will have no effect on the
availability of coverage of the main
bond. Unlike the optional bond rider,
the main bond is not available to pay
claims based solely upon Chinese law.

The Commission will indicate the
filing of optional bond riders on its OTI
list, located at http://www.fmc.gov/oti/
oti_index2.htm, which includes all OTIs
licensed by the Commission.” The
optional bond rider forms will also be
available at the Commission’s Web site
at http://www.fmc.gov/Forms.htm#FF.

The Administrative Procedure Act
(“APA”) provides that “the required
publication of a substantive rule shall
not be made less than 30 days before its
effective date.” 5 U.S.C. 553. However,
the APA further provides an exception
for rulemakings “as otherwise provided
by the agency for good cause found and
published with the rule.” 5 U.S.C.
553(d). Accordingly, the Commission
finds that good cause exists for waiving
the customary delay of 30 days after the
publication of a final rule before it
becomes effective.

This Final Rule is provided at the
request of the entities regulated in the
hopes that it will provide an alternative
to the requirements of the laws and
regulations of the Government of China
pursuant to the recent bilateral Maritime
Agreement. This Final Rule provides an
avenue for licensed NVOCCs to file with
the Commission proof of additional

postal receipts, copies of successful fascimile
transmissions or electronic mail receipts.

7 This list also includes foreign unlicenced
NVOCCs, which are required to maintain financial
responsibility and a tariff. NVOCCs are required by
Commission regulation 46 CFR 520.11(a) to include
information in its publicly-available tariff regarding
financial responsibility, including the type of bond,
the name and address of the surety, the bond
number, and (where applicable) the name and
address of the group or association providing
coverage. The location of an NVOCC'’s tariff
publication can be found at the Commission’s Web
site, Form FMC-1. http://www.fmc.gov/fmcfrml/
scripts/ExtReports.asp?tariffClass=oti.
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financial responsibility in the form of
the optional bond rider. We are
optimistic that, over time, alternative
forms of financial responsibility will
become available in China, rendering
this optional bond rider unnecessary.
For the present, however, we find that
there exists adequate public interest in
allowing these instruments to be filed
with the Commission as soon as
possible and that there exists good cause
to make this rule effective upon
publication. This Final Rule will
become effective upon publication in
the Federal Register.

In accordance with the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq., the
Chairman of the Federal Maritime
Commission has certified to the Chief
Counsel for Advocacy, Small Business
Administration, that the rule will not
have a significant impact on a
substantial number of small entities. In
its NPR, the Commission stated its
intention to certify this rulemaking
because the proposed changes establish
an optional provision for U.S. licensed
NVOCCs, which may be used at their
discretion. While these businesses
qualify as small entities under the
guidelines of the Small Business
Administration, the rule poses no
economic detriment, but rather provides
a more cost-effective alternative than
would otherwise be available to assist
U.S. licensed NVOCCs with their
business endeavors in the PRC. As such,
the rule helps to promote U.S. business
interests in the PRC and facilitate U.S.
foreign commerce. No comments were
filed to dispute this certification.
Therefore, the certification remains
valid.

This regulatory action is not a “major
rule” under 5 U.S.C. 804(2).

The collection of information
requirements contained in this rule have
been submitted to the Office of
Management and Budget for review
under section 3504 (h) of the Paperwork
Reduction Act of 1980, as amended.
Public reporting burden for this
collection of information is estimated to
be 1 hour per response, including time
for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. Send comments
regarding the burden estimate or any
other aspect of this collection of
information, including suggestions for
reducing this burden, to Austin L.
Schmitt, Deputy Executive Director,
Federal Maritime Commission, 800
North Capitol Street, NW., Washington,
DC 20573; and to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,

Attention: Desk Officer for the Federal
Maritime Commission, Washington, DC
20503.

List of Subjects in 46 CFR Part 515

Common carriers, Exports, Non-
vessel-operating common carriers,
Ocean transportation intermediaries,
Financial responsibility requirements,
Reporting and recordkeeping
requirements, Surety bonds.

m Accordingly, the Federal Maritime
Commission amends 46 CFR part 515
subpart C as follows:

Subpart C—Financial Responsibility
Requirements; Claims against Ocean
Transportation Intermediaries

m 1. The authority citation for part 515
continues to read as follows:

Authority: 5 U.S.C. 553; 31 U.S.C. 9701; 46
U.S.C. app. 1702, 1707, 1709, 1710, 1712,
1714, 1716, and 1718; Pub. L. 105-383, 112
Stat. 3411; 21 U.S.C. 862.

m 2. Amend §515.21(b) by adding a new
sentence at the end as follows:

§515.21 Financial responsibility
requirements.

(b) * * * A group or association of
ocean transportation intermediaries may
also file an optional bond rider as
provided for by §515.25 (c).

* * * * *

m 3. Amend §515.23 by adding
paragraph (d) to read as follows:

§515.23 Claims against an ocean
transportation intermediary.

* * * * *

(d) Optional bond riders. The Federal
Maritime Commission shall not serve as
a depository or distributor to third
parties of funds payable pursuant to
optional bond riders described in
§515.25(c).

m 4. Amend §515.25 by adding
paragraph (c) to read as follows:

§515.25 Filing of proof of financial
responsibility.

* * * * *

(c) Optional bond rider. Any NVOCC
as defined by § 515.2(0)(2), in addition
to a bond meeting the requirements of
§515.21(a)(2), may obtain and file with
the Commission proof of an optional
bond rider, as provided for in appendix
E or appendix F of this part.

m 5. Add Appendix E to read as follows:

Appendix E to Subpart C of Part 515—
Optional Rider for Additional NVOCC
Financial Responsibility (Optional
Rider to Form FMC-48) [FORM 48A]

FMC-48A, OMB No. 3072-0018, (04/06/04)

Optional Rider for Additional NVOCC
Financial Responsibility [Optional Rider to
Form FMC—48]

RIDER

The undersigned [ ~l,as
Principal and [ |, as Surety do
hereby agree that the existing Bond No.

] to the United States of
America and filed with the Federal Maritime
Commission pursuant to section 19 of the
Shipping Act of 1984 is modified as follows:

1. The following condition is added to this
Bond:

a. An additional condition of this Bond is
that $21,000 (payable in U.S. Dollars or
Renminbi Yuan at the option of the Surety)
shall be available to pay any fines and
penalties for activities in the U.S.-China
trades imposed by the Ministry of
Communications of the People’s Republic of
China (“MOC”) or its authorized competent
communications department of the people’s
government of the province, autonomous
region or municipality directly under the
Central Government or the State
Administration of Industry and Commerce
pursuant to the Regulations of the People’s
Republic of China on International Maritime
Transportation and the Implementing Rules
of the Regulations of the PRC on
International Maritime Transportation
promulgated by MOC Decree No. 1, January
20, 2003. Such amount is separate and
distinct from the bond amount set forth in
the first paragraph of this Bond. Payment
under this Rider shall not reduce the bond
amount in the first paragraph of this Bond or
affect its availability.

b. The liability of the Surety shall not be
discharged by any payment or succession of
payments pursuant to section 1 of this Rider,
unless and until the payment or payments
shall aggregate the amount set forth in
section 1a of this Rider. In no event shall the
Surety’s obligation under this Rider exceed
the amount set forth in section 1a regardless
of the number of claims.

c. This Rider is effective the [ ]
day of [ 1,200 [ I,
and shall continue in effect until discharged,
terminated as herein provided, or upon
termination of the Bond in accordance with
the sixth paragraph of the Bond. The
Principal or the Surety may at any time
terminate this Rider by written notice to the
Federal Maritime Commission at its offices in
Washington, D.C., accompanied by proof of
transmission of notice to MOC. Such
termination shall become effective thirty (30)
days after receipt of said notice and proof of
transmission by the Federal Maritime
Commission. The Surety shall not be liable
for fines or penalties imposed on the
Principal after the expiration of the 30-day
period but such termination shall not affect
the liability of the Principal and Surety for
any fine or penalty imposed prior to the date
when said termination becomes effective.

2. This Bond remains in full force and
effect according to its terms except as
modified above.

In witness whereof we have hereunto set
our hands and seals on this [ |
day of [ ], 200 [ 1,
[Principal], By:
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[Suretyl, By:

Privacy Act and Paperwork Reduction Act
Notice

The collection of this information is
authorized generally by section 19 of the
Shipping Act of 1984, 46 U.S.C. app. 1718.

This is an optional form. Submission is
completely voluntary. Failure to submit this
form will in no way impact the Federal
Maritime Commission’s assessment of your
firm’s financial responsibility.

You are not required to provide the
information requested on a form that is
subject to the Paperwork Reduction Act
unless the form displays a valid OMB control
number. Copies of this form will be
maintained until the corresponding license
has been revoked.

The time needed to complete and file this
form will vary depending on individual
circumstances. The estimated average time is:
Recordkeeping, 20 minutes; Learning about
the form, 20 minutes; Preparing and sending
the form to the FMC, 20 minutes.

If you have comments concerning the
accuracy of these time estimates or
suggestions for making this form simpler, we
would be happy to hear from you. You can
write to the Secretary, Federal Maritime
Commission, 800 North Capitol Street, NW.,
Washington, DC 20573—-0001 or e-mail:
secretary@fmc.gov.

m 6. Add Appendix F to read as follows:

Appendix F to Subpart C of Part 515—
Optional Rider for Additional NVOCC
Financial Responsibility for Group
Bonds [Optional Rider to Form FMC-
69]

FMGC-69A, OMB No. 3072-0018 (04/06/04)

Optional Rider for Additional NVOCC
Financial Responsibility for Group Bonds
[Optional Rider to Form FMC-69]

RIDER

The undersigned [ I, as
Principal and [ |, as Surety do
hereby agree that the existing Bond No.

[ ] to the United States of
America and filed with the Federal Maritime
Commission pursuant to section 19 of the
Shipping Act of 1984 is modified as follows:

1. The following condition is added to this
Bond:

a. An additional condition of this Bond is
that $ [ |(payable in U.S. Dollars
or Renminbi Yuan at the option of the
Surety) shall be available to any NVOCC
enumerated in an Appendix to this Rider to
pay any fines and penalties for activities in
the U.S.-China trades imposed by the
Ministry of Communications of the People’s
Republic of China (“MOC”) or its authorized
competent communications department of
the people’s government of the province,
autonomous region or municipality directly
under the Central Government or the State
Administration of Industry and Commerce
pursuant to the Regulations of the People’s
Republic of China on International Maritime
Transportation and the Implementing Rules
of the Regulations of the PRC on
International Maritime Transportation
promulgated by MOC Decree No. 1, January

20, 2003. Such amount is separate and
distinct from the bond amount set forth in
the first paragraph of this Bond. Payment
under this Rider shall not reduce the bond
amount in the first paragraph of this Bond or
affect its availability. The Surety shall
indicate that $21,000 is available to pay such
fines and penalties for each NVOCC listed on
appendix A to this Rider wishing to exercise
this option.

b. The liability of the Surety shall not be
discharged by any payment or succession of
payments pursuant to section 1 of this Rider,
unless and until the payment or payments
shall aggregate the amount set forth in
section 1a of this Rider. In no event shall the
Surety’s obligation under this Rider exceed
the amount set forth in section 1a regardless
of the number of claims.

c. This Rider is effective the [ |
day of [ 1, 200[ ], and
shall continue in effect until discharged,
terminated as herein provided, or upon
termination of the Bond in accordance with
the sixth paragraph of the Bond. The
Principal or the Surety may at any time
terminate this Rider by written notice to the
Federal Maritime Commission at its offices in
Washington, DC., accompanied by proof of
transmission of notice to MOC. Such
termination shall become effective thirty (30)
days after receipt of said notice and proof of
transmission by the Federal Maritime
Commission. The Surety shall not be liable
for fines or penalties imposed on the
Principal after the expiration of the 30-day
period but such termination shall not affect
the liability of the Principal and Surety for
any fine or penalty imposed prior to the date
when said termination becomes effective.

2. This Bond remains in full force and
effect according to its terms except as
modified above.

In witness whereof we have hereunto set
our hands and seals on this [ ]
day of [ 1, 200 [ I,
[Principall, :By
[Surety], By:

Privacy Act and Paperwork Reduction Act
Notice

The collection of this information is
authorized generally by Section 19 of the
Shipping Act of 1984, 46 U.S.C. app. 1718.

This is an optional form. Submission is
completely voluntary. Failure to submit this
form will in no way impact the Federal
Maritime Commission’s assessment of your
firm’s financial responsibility.

You are not required to provide the
information requested on a form that is
subject to the Paperwork Reduction Act
unless the form displays a valid OMB control
number. Copies of this form will be
maintained until the corresponding license
has been revoked.

The time needed to complete and file this
form will vary depending on individual
circumstances. The estimated average time is:
Recordkeeping, 20 minutes; Learning about
the form, 20 minutes; Preparing and sending
the form to the FMC, 20 minutes.

If you have comments concerning the
accuracy of these time estimates or
suggestions for making this form simpler, we
would be happy to hear from you. You can

write to the Secretary, Federal Maritime
Commission, 800 North Capitol Street, NW.,
Washington, DC 20573-0001 or e-mail:

secretary@fmc.gov.

By the Commission.

Bryant L. VanBrakle,

Secretary.

[FR Doc. 04-7782 Filed 4-5-04; 8:45 am]
BILLING CODE 6730-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1, 27, 74, 90 and 101
[WT Docket No. 01-319; FCC 04-23]

Practice and Procedure, Miscellaneous
Wireless Communications Services,
Experimental Radio, Auxiliary, Special
Broadcast and Other Program
Distributional Services, Private Land
Mobile Radio Services, Fixed
Microwave Services

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: In this document, the
Commission amends its rules to provide
for immediate processing of
applications that may implicate Quiet
Zones, in the event that the applicant
indicates that it has obtained consent of
the Quiet Zone entity. The document
also clarifies that applicants may
provide notification to and begin
coordination with Quiet Zone entities,
where required, in advance of filing an
application with the Commission.
Further, the Commission permits part
101 applicants to initiate conditional
operation, provided they have obtained
prior consent of the Quiet Zone entity
to the extent required, and are otherwise
eligible to initiate conditional
operations over the proposed facility.
Further, the Commission clarifies that
either the applicant or the applicant’s
frequency coordinator may notify and
initiate any required coordination
proceedings with the Quiet Zone entity.
DATES: Effective June 7, 2004, except for
47 CFR 1.924(a)(2) and 1.924(d)(2)
which contain information collection
modifications that have not been
approved by the Office of Management
Budget (OMB). The Commission will
publish a document in the Federal
Register announcing the effective date
of that section.

FOR FURTHER INFORMATION CONTACT:
Roger Noel or Linda Chang, Wireless
Telecommunications Bureau, at (202)
418-0620.

SUPPLEMENTARY INFORMATION: This is a
summary of the Federal
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Communications Commission’s Report
and Order, FCC 04-23, adopted
February 4, 2004, and released February
12, 2004. The full text of the Report and
Order is available for public inspection
during regular business hours at the
FCC Reference Information Center, 445
12th St., SW., Room CY-A257,
Washington, DC 20554. The complete
text may be purchased from the
Commission’s duplicating contractor:
Qualex International, 445 12th Street,
SW, Room CY-B402, Washington, DC,
20554, telephone 202—863-2893,
facsimile 202—-863-2898, or via e-mail at
qualexint@aol.com.

Synopsis of Report and Order
I. Background

1. Section 1.924 of the Commission’s
rules sets forth procedures regarding
coordination of Wireless
Telecommunications Services
applications and operations within
areas known as “Quiet Zones.” Such
zones are areas where “it is necessary to
restrict radiation so as to minimize
possible impact on the operations of
radio astronomy or other facilities that
are highly sensitive to interference.” See
47 CFR 1.924(a). The facilities covered
by § 1.924 are: (i) The National Radio
Astronomy Observatory (NRAO) site in
Green Bank, Pocahontas County, West
Virginia, and the Naval Radio Research
Observatory (NRRO) site in Sugar Grove,
Pendleton County, West Virginia; (ii)
the Table Mountain Radio Receiving
Zone of the Research Laboratories of the
Department of Commerce (Table
Mountain) in Boulder County, Colorado;
(iii) FCC field offices used for
monitoring activities; and (iv) the
Arecibo Observatory (Arecibo) in Puerto
Rico. Commenters have noted that the
emissions that radio astronomy facilities
are designed to receive are extremely
weak; a typical radio telescope receives
approximately one-trillionth of a watt
from even the strongest cosmic source
and can receive sources one million
times weaker still. Because radio
astronomy receivers are designed to
pick up such weak signals, these
facilities are extremely vulnerable to
interference from spurious and out-of-
band emissions.

2. In order to protect Quiet Zones
from harmful interference, § 1.924 sets
forth a variety of required or
recommended procedures for
notifications to and/or coordination of
proposed frequency use with an affected
site. The facilities affected can be
separated into two categories: areas in
which applicants are required to
provide notification of any proposed
operations prior to authorization, and

areas for which the Commission
recommends advanced consultation. For
facilities requiring notification,
specifically NRAO, NRRO and Arecibo,
§1.924 provides that notification must
occur concurrently with the filing of the
application, and that the affected facility
must be given an opportunity to
comment on the application. See 47
CFR 1.924(a)(2), (d)(2). For example,
§1.924(a) provides that an entity filing
an application to operate a new or
modified station in the NRAO or NRRO
Quiet Zone areas must simultaneously
provide notification to the applicable
entity along with technical details of its
proposed operation. The filing of the
application triggers a 20-day comment
period during which the applicable
Quiet Zone is given an opportunity to
file comments or objections in response
to the notifications. For other facilities,
such as Table Mountain and FCC Field
Monitoring Facilities, the Commission’s
rules do not require that notification
and opportunity to object be afforded to
the affected facility prior to grant of the
application. See 47 CFR 1.924 (b), (c).
Rather than require notification and a
20-day comment period for the latter
areas, the Commission urges that
advance consultation be made with the
applicable entity in order to avoid
interference.

3. In the 2000 Biennial Regulatory
Review Updated Staff Report (2000
Biennial Review Report), the
Commission determined that it should
initiate a rulemaking to review the
application procedures for Quiet Zone
areas and determine whether the
Commission could make these
procedures more efficient. In November
2001, the Commission issued a Notice of
Proposed Rulemaking, 16 FR 20690,
December 21, 2001 (NPRM) seeking to
identify and address ways of
streamlining the processing of such
applications, while simultaneously
ensuring the continued protection of
these sensitive areas. Review of Quiet
Zones Application Procedures, Notice of
Proposed Rulemaking.

II. Discussion

A. Streamlining Quiet Zone Application
Processing

4. Background. In the NPRM, the
Commission inquired whether, in
situations in which Quiet Zone issues
are implicated, it is appropriate to
expedite application processing if the
application provides written consent,
where required, from the applicable
Quiet Zone entity. As noted, §§ 1.924(a)
and 1.924(d) set out a 20-day period
during which the NRAO, NRRO or
Arecibo may lodge a comment or

objection in response to a notification
regarding proposed operation. The
Commission suggested that in such
situations, if a wireless operator obtains
written consent as necessary from the
applicable entity following consultation,
the Commission could process the
application without awaiting the end of
the 20-day period.

5. Discussion. The Commission
concludes that, in situations where
notification is required, it is appropriate
to amend its rules to provide for the
immediate processing of applications
where the applicant has obtained the
prior written consent of the relevant
Quiet Zone entity. Waiting for the
expiration of the 20-day waiting period
in cases in which the applicant has
consulted with, and obtained approval
from, the Quiet Zone entity, unduly
delays the processing of applications.
The underlying basis of the waiting
period was to provide affected Quiet
Zone entities an interval within which
to lodge comments or objections
regarding interference concerns with the
Commission. Delaying the processing of
applications until the expiration of the
waiting period serves no purpose in
situations in which the Quiet Zone
entity has indicated that it has no
objections to the technical details of the
proposed operation. Where prior written
consent is not obtained, Quiet Zone
entities retain the full 20-day period to
file comments or objections regarding a
proposed operation. Further, in order to
avoid any confusion as to the scope of
a Quiet Zone entity’s consent, the
written consent from the Quiet Zone
entity must include the same technical
parameters specified in the application.

B. Coordination in Advance of
Application Filing

6. Background. In the NPRM, the
Commission requested comment on
whether to allow parties to provide
notification to and begin coordination
with affected entities, where required,
in advance of filing an application with
the Commission. As noted,
§§1.924(a)(2) and 1.924(d)(2) require an
applicant to notify NRAO, NRRO or the
Arecibo Observatory at the same time it
makes a filing with the Commission. In
the NPRM, the Commission tentatively
concluded that advance coordination
with these Quiet Zone entities would
help to expedite application processing
and the initiation of operations, while
also ensuring that Quiet Zones are
protected.

7. Discussion. The Commission
concludes that applicants and Quiet
Zone entities alike will benefit from
advance notification and coordination.
The Commission finds that prior
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notification and coordination between
applicants and Quiet Zone entities
should be encouraged because such
coordination would allow parties to
directly address any interference
concerns prior to filing, thereby
avoiding the possibility that a Quiet
Zone entity will object after an
application has been filed. This in turn
would facilitate the expeditious
processing of applications by the
Commission. The commenters strongly
support the idea of prior coordination,
noting that advance notification and
coordination has already been occurring
on an informal basis, and emphasizing
that, based on previous experience, the
earlier that coordination occurs between
carriers and Quiet Zone entities, the
better the result for all parties.
Accordingly, §§1.924(a)(2) and
1.924(d)(2) are modified to provide that
notice may be provided to the affected
Quiet Zone entity prior to, or
simultaneously with, a Commission
filing.

8. The Commission also sought
comment on the appropriate length of
time that should be prescribed for such
notification and coordination. The
Commission concludes that the timing
of advance coordination should be left
to the parties. To the extent that prior
coordination has been occurring
informally between applicants and
Quiet Zone entities, it appears that
applicants have successfully
coordinated with Quiet Zone entities
and subsequently filed applications
without formal direction from or
involvement of the Commission. Given
this success, the Commission concludes
that it is unnecessary to prescribe a
specific timeline for advance
notification and coordination.
Applicants must continue to serve
notice to the relevant Quiet Zone entity
that the application has actually been
filed and that such notification include
technical details of the proposed
operation as set out in §§ 1.924(a)(1) and
1.924(d). Continuing to require
applicants to provide notice when an
application is filed is reasonable to
ensure consistency between technical
specifications agreed upon pursuant to
the advance coordination and what is
actually filed in the application.
Moreover, for situations in which an
applicant has given advance notice but
does not reach agreement with the Quiet
Zone entity regarding proposed
operations, such notice signals the Quiet
Zone entity that the 20-day waiting/
comment period has begun.

C. Conditional Operation of Stations

9. Background. Section 101.31(b)
permits applicants for certain point-to-

point microwave stations to operate on
a conditional basis during the pendency
of an associated application under
certain conditions. 47 CFR 101.31(b)(v).
However, subsection (v) of that rule
forbids conditional operation of
facilities located in areas identified in
§1.924 in general. See 47 CFR
101.31(b)(v). The Commission sought
comment on whether to allow part 101
applicants to initiate conditional
operation under § 101.31(b),
notwithstanding the limitation
contained in subsection (v), if they
submit written consent from the
applicable Quiet Zone entity, and
otherwise are eligible to initiate
conditional operations over the
proposed facility.

10. Discussion. The Commission
concludes that it is in the public interest
to allow part 101 applicants to operate
on a conditional basis in the Quiet
Zones pending application processing if
they obtain prior consent from the
applicable Quiet Zone entity. Section
101.31(b)(1)(v)’s ban on conditional
operation in Quiet Zones was
established to ensure that such areas are
adequately protected from interference.
However, the underlying goal of the ban
against conditional operation in Quiet
Zones would be served where, prior to
submitting an application, an applicant
has resolved interference and other
coordination issues with an affected
entity and has obtained consent. The
Commission has previously recognized
that permitting conditional operation
pending the approval of an application
provides greater flexibility to part 101
entities and enables them to operate
more efficiently. Reorganization and
Revision of parts 1, 2, 21, and 94 of the
Rules to Establish a New part 101
Governing Terrestrial Microwave Fixed
Radio Services, Report and Order, 61 FR
26670, May 28, 1996. In instances where
applicants have obtained consent from
the relevant entities and have satisfied
other applicable conditions, precluding
such part 101 entities from operating on
a conditional basis would unduly delay
the construction and deployment of
microwave networks. Accordingly,
§101.31(b)(1)(v) is modified to permit
conditional operation in Quiet Zones if
the applicant has obtained written
consent from the applicable entity and
otherwise satisfies the criteria for
conditional authorization found in
§101.31(b).

11. Similarly, the Commission
concludes that, for other wireless
services in which applicants are
permitted to operate on a conditional
basis prior to authorization, there is
little basis to distinguish applicants of
such services from part 101 applicants

so long as an applicant has coordinated
with the applicable Quiet Zone entity
and all other requirements for
conditional operation have been met.
However, the Commission will not
extend this to wireless services, such as
cellular, which do not permit operation
prior to authorization by the
Commission.

E. Rules Cross-Referencing § 1.924

12. Background. There are a number
of Commission rules that cross-reference
§ 1.924 or specify procedures that are
contingent upon § 1.924. In the NPRM,
the Commission referenced §§ 90.655,
95.45(b), 101.1009, and 101.1329 as
examples of rules that point out that
certain sites may require individual
station licenses or are the subject to
other restrictions if they are located in
Quiet Zones. The Commission requested
comments on any possible
modifications of these or other rules that
implement the Commission’s goals
regarding protection of Quiet Zones
from unacceptable interference.

13. Discussion. The Commission finds
that augmenting its service-specific
rules to ensure that applicants and
licensees are aware of their § 1.924
obligations is not warranted. Applicants
and licensees are required to be aware
of and to comply with all applicable
Commission rules. In the ULS Report
and Order, the Commission
consolidated all wireless procedural
rules, including service-specific Quiet
Zone rules, into part 1 in order to
provide consistent standards for all
wireless services, eliminate unnecessary
or redundant rules, and retain service-
specific rules only where such rules are
necessary due to technical, operational
or policy considerations of the
particular wireless service. See
Amendment of parts 0, 1, 12, 22, 24, 26,
27, 80, 87, 90, 95, 97, and 101 of the
Commission’s Rules to Facilitate the
Development and Use of the Universal
Licensing System in the Wireless
Telecommunications Services, Report
and Order, 63 FR 68904, December 14,
1998 (ULS Report and Order). In
consolidating all of the procedural rules
in part 1, the Commission established a
single point of reference regarding its
wireless licensing procedures. The
Commission finds the argument that
applicants are unlikely to read
applicable part 1 rules unpersuasive to
undo the harmony and consistency
achieved by the ULS Report and Order.
Moreover, the Commission is not aware
that there is a current problem with
carriers not complying with §1.924
requirements specifically because they
are not aware of the obligation to do so.
Therefore, the Commission will not
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place additional references to § 1.924 in
its service-specific rules.

F. Matters Raised by Commenters in
Response to the NPRM

14. In the NPRM, the Commission
requested comment on ways to improve
the current procedures prescribed by
§1.924 that would streamline the
applicable processes while continuing
to ensure that areas are fully and
adequately protected. In response, the
Commission received a number of
proposals to modify the processes set
outin §1.924.

1. Proposals To Institute 30-day
Automatic Consent Period

15. Background. Two commenters
advocate an advance 30-day notification
period during which the failure of the
Quiet Zone entity to comment or object
will constitute approval of the terms of
the proposed operation. One commenter
suggests that the consent process
regarding conditional authority for
microwave services in Quiet Zones be
combined with current frequency
coordination procedures. Part 101
applicants are required to provide
notification to other part 101 licensees
and applicants of proposed frequency
use prior to filing an application with
the Commission. See 47 CFR 101.103(d).
If no comment or objection is received
within 30 days, the applicant is deemed
to have made reasonable efforts to
coordinate and may file its application
without a response. See 47 CFR
101.103(d)(2)(iv). The commenter
proposes that this rule be extended to
Quiet Zone situations so that the Quiet
Zone entity would be required to
respond in writing to an applicant’s
proposed operation within the same 30-
day period. In this proposal, an
applicant can satisfy the consent
requirement by providing a statement
that the Quiet Zone entity has been
notified and no responses were received
within 30 days of notification.

16. Another commenter also proposes
a 30-day notification period, but seeks
to apply the 30-day notification period
across services. The commenter
proposes that, for situations in which
notification is required prior to
authorization, if a Quiet Zone entity
does not respond to pre-application
coordination efforts made by an
applicant within 30 days of notification,
then concurrence will be implied. No
comment period would occur after
filing. Further, the Commission would
require that applicants file an
application within 60 days of the end of
the 30-day period to prevent the
application from getting stale.

17. Discussion. The Commission
declines to adopt the proposals
advanced by commenters to establish a
process in which consent by a Quiet
Zone entity is assumed if no objections
are raised by the end of a 30-day period.
As emphasized in the NPRM, the
Commission considers protection of the
Quiet Zone areas from radio frequency
interference to be critically important
and that in instituting this proceeding,
it did not intend to reduce or eliminate
applicant requirements to coordinate
with Quiet Zones. The Commission
believes that the protections set out in
§1.924 will be undercut if carriers may
assume that failure by a Quiet Zone
entity to respond to a notification
within 30 days may automatically be
construed as consent. The Commission
continues to believe that actual
coordination between applicants and
Quiet Zone entities remains the most
effective means for parties to ensure that
Quiet Zone areas are protected from
interference in the least burdensome
manner to applicants.

18. While commenters argue that
allowing a 30-day automatic consent
period is more desirable than the
current coordination process, the
Commission does not believe that a
departure from its current coordination
processes is warranted. The
Commission cannot know what is
occurring with respect to interactions
between applicants and Quiet Zone
entities, for example, whether
notification was adequate or whether
applicants are taking appropriate
measures to avoid interference to Quiet
Zone areas. Without explicit prior
approval by the Quiet Zone entity or a
time period during which a Quiet Zone
entity may lodge objections to
operational parameters set out in an
application, the Commission cannot
assume consent. Further, the record
makes apparent that applicants and
Quiet Zone entities have been largely
successful in resolving notification and
coordination issues under current rules.
To the extent that there have been
delays, the Commission is confident
that the rule changes that the
Commission is adopting in this
proceeding will make the Quiet Zone
application processes more efficient and
will facilitate the rapid deployment of
service.

2. Proposal Requesting Greater
Commission Oversight of Guidelines
and Processes Used by Quiet Zone
Entities

19. Background. RCC Consultants
(RCC) requests that the Commission set
out specific Quiet Zone interference
standards that must be followed by

Quiet Zone entities, specifically NRAO
and NRRO. RCC states that, although
pre-coordination with Quiet Zone
facilities has been helpful in the past,
pre-coordination is a trial and error
process that is unnecessary and
burdensome for applicants. Instead,
RCC argues that the interference
protection criteria used by these
facilities should be set out in the
Commission’s rules, and a clear process
for appeals regarding interference
objections raised by NRAO and NRRO
should be established to determine the
reasonableness of existing criteria and
any future changes. RCC asserts that
these facilities can and have changed
their interference parameters at will
with no opportunity for public comment
or appeal, and that the present method
of determining acceptable effective
radiated power (ERP) with respect to the
NRAO and NRRO facilities is subject to
€rTor.

20. Discussion. In the Arecibo Report
and Order, 62 FR 55525, October 27,
1997, the Commission established
coordination procedures that would
apply to operations potentially affecting
the Arecibo Radio Astronomy
Observatory. In establishing these
procedures, the Commission explained
its rationale for not adopting specific
interference criteria. The Commission
concluded that the large number of
services—each operating at differing
power levels and frequencies—as well
as other variables such as terrain and
propagation characteristics made it
prohibitively difficult and time-
consuming to establish interference
standards that would apply to all
applicants. Amendment of the
Commission’s Rules to Establish a Radio
Astronomy Coordination Zone in Puerto
Rico, ET Docket No. 96-2, RM—8165,
Report and Order. Given these
considerations, the Commission did not
establish interference limits, and instead
directed Arecibo to establish technical
guidelines to be used during
coordination. Although that order was
specific to the Arecibo facility, the same
rationale holds true for NRAO and
NRRO as well. The factors that caused
the Commission to find in the Arecibo
Report and Order that establishing
specific interference criteria would be
inordinately difficult and time-
consuming remain valid.

21. Similarly, the Commission does
not find that it is desirable for the
Commission to mandate a method of
performing interference studies. The
Commission believes that specifying the
precise method of conducting
interference studies could actually run
counter to the interests of applicants by
taking flexibility out of the coordination
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process. Instead, the Commission
continues to believe that applicants and
Quiet Zone entities should be given the
flexibility to work out a solution as to
how best to safeguard the affected
entity’s operations while minimizing
burdens on the applicant.

22. The Commission also finds it
unnecessary to establish a process for
applicants to appeal interference
objections raised by Quiet Zone entities.
Although Quiet Zone entities are tasked
with establishing technical guidelines
regarding operations in Quiet Zone
areas and are permitted to object to an
applicant’s proposed operations, the
Commission remains the sole entity
with authority to resolve service
licensing issues. The Commission
emphasizes that the interference
guidelines set by Quiet Zone entities are
starting points from which the applicant
and the applicable entity can begin
discussions. If an applicant believes that
a Quiet Zone entity’s guidelines are
incorrect or overly stringent, it has the
ability to raise the issue with the
Commission for final resolution.

3. Proposal to Allow Applicants to
Avoid Coordination Process if They
Provide Self-certification Regarding
Operational Parameters

23. Background. Spanish
Broadcasting System (SBS) seeks
specific interference criteria as part of a
safe harbor approach by which
applicants could self-certify that they
are operating below established
interference limits. SBS’s proposal
provides that no Quiet Zone
coordination would be necessary for
applicants that certify that their
proposed facility produces a predicted
field strength that is less than those
established by the Commission. Further,
SBS suggests that, in the event that the
applicant’s proposed operation
produces a predicted field strength that
exceeds the established limit, the
applicant can still self-certify and avoid
the coordination process if it submits a
showing of terrain shadowing or other
local propagation anomaly which
results in a diminished field strength at
the Quiet Zone location. Alternatively,
SBS proposes that, if the Commission
determines that there must be actual
coordination between applicants and
Quiet Zone entities, the Commission
should find that no Quiet Zone consent
is required where the applicant
proposes a modified facility which is
technically equivalent to an existing
facility.

24. Discussion. The Commission finds
that SBS’s proposals to permit self-
certification would increase the risk of
harmful interference to Quiet Zone

operations. Even if the Commission
concludes that it is feasible and
desirable for it to establish appropriate
interference criteria, there is still a risk
that applicants may make errors in
calculation or that the established
criteria is not appropriate for a given
facility. The likelihood that interference
may occur is further enhanced if the
Commission was to adopt SBS’s
proposal to allow an applicant to avoid
actual coordination even where its
proposed operation produces a
predicted field strength greater than the
established limit. Under SBS’s proposal,
an applicant would be allowed to
demonstrate that terrain shadowing
results in a diminished field strength in
a Quiet Zone area. Current terrain
shadowing programs may be of use in
calculating the reduction of interference
to broadcast facilities, but are not
designed to predict the impact on the
extremely sensitive receivers used by
radio astronomy observatories. Rather
than streamlining the application
process, it appears that this proposal
would in actuality impose an extra level
of complexity by requiring the
Commission to determine whether or
not such a showing is accurate and a
proposed facility is indeed operating
below interference limits.

25. SBS’s proposal that coordination
need not be required for modifications
that are technically equivalent to
current facilities is equally problematic.
This proposal poses the problem of how
to define technical equivalency. The
Commission concludes that the
technical difficulties that SBS’s
proposals create far outweigh any
benefits that would be gained. While
SBS argues that its proposals will
streamline the application process, the
Commission finds that implementation
of its proposals would bring
complexities to the process that would
delay application processing or increase
the risk of harmful interference in Quiet
Zone areas. While the Commission has
a general goal of streamlining its rules
and processes, it will not do so if the
potential for harmful interference to
Quiet Zones is increased. Moreover,
because it appears that, for the most
part, applicants and Quiet Zone entities
have been successful in timely resolving
interference issues, the Commission
finds little reason to allow applicants to
bypass actual coordination with Quiet
Zone entities.

4. Clarification of Coordination
Obligations

26. Background. Certain wireless
services require frequency coordination
prior to the filing of an application. A
few of the commenters request that for

applications in these services, the
Commission identify the entity that is
responsible for Quiet Zone
coordination, i.e., the applicant or the
applicant’s frequency coordinator. The
commenters state that, although they
believe that frequency coordinators are
better qualified to deal with
coordination issues, they primarily wish
to have certainty as to which entity is
obligated.

27. Discussion. Because the
Commission seeks to provide for
flexibility in the coordination process,
the Commission declines to specify an
entity to perform the notifications
required in § 1.924. The Commission
clarifies that an applicant has the option
of notifying/coordinating with a Quiet
Zone entity itself or satisfying the
requirement through the use of a
frequency coordinator. In the event that
a frequency coordinator is used and the
Quiet Zone entity has interference
concerns, the frequency coordinator
may continue to act on behalf of the
applicant in order to resolve
interference issues. However, the
applicant retains the ultimate
responsibility of ensuring that
coordination has occurred and that the
concerns of the Quiet Zone entity are
addressed.

F. Administrative Corrections

28. The NPRM provided that the
Commission’s rules would be amended
to correct certain ministerial errors.
First, the Commission reinstates a
limitation on the Arecibo Observatory
coordination obligations that was
inadvertently omitted when the
Commission consolidated many of its
wireless rules into part 1 in the ULS
proceeding. To correct this omission,
the Commission adds a new
§1.924(d)(4) that states: “The provisions
of this paragraph do not apply to
operations that transmit on frequencies
above 15 GHz.” Similarly, the version of
§ 1.924(e) contained in the current
volume of the Code of Federal
Regulations includes two typographical
errors from the rule adopted in 1997.
Specifically, in § 1.924(e)(1), the first set
of coordinates listed under Denver, CO
Area, Rectangle 1 should be 41°30” 00”
North Latitude instead of 1°31°00”
North. In § 1.924(e)(2), the longitude
coordinates should read 76°52"00”
instead of 78°52°00”. Further, the
Commission changes the Quiet Zones
reference in §§27.601(c)(iii) and
90.159(b)(5) §90.177 to § 1.924, to
reflect the consolidation of wireless
rules the Commission adopted in the
ULS proceeding.

29. In addition to the errors identified
in the NPRM, further review of the
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Quiet Zones rules reveals that other
corrections are necessary. First, some of
the power flux density values identified
in the table entitled “Field Strength
Limits for Table Mountain” in

§ 1.924(b)(1) are not listed correctly. All
power flux density limits specified in
the table and its accompanying footnote
should have negative values. For
example, the power flux density value
for signals in the 470 to 890 MHz range
should read “—56.2" rather than the
“56.2” currently listed in the table.
Further, the coordinates in rule
§1.924(f)(1)(i) should be 41°45’00.2”
North, 70°30°58.3” West, and
coordinates in § 1.924(f)(4)(iii) should
read 34°08’59.6” North, 119°11’03.8”
West. Finally, § 1.924 currently lists
both the former and current versions of
§ 1.924(g), and should be corrected to
remove the former version. The
Commission therefore revises § 1.924 to
reflect these corrections.

II1. Procedural Matters

A. Final Regulatory Flexibility Act

30. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), an Initial Regulatory Flexibility
Analysis (IRFA) was incorporated in the
NPRM. The Commission sought written
public comment on the proposals in the
NPRM, including comment on the IRFA.
This present Final Regulatory Flexibility
Analysis (FRFA) conforms to the RFA.
See 5 U.S.C. 604.

Need for, and Objectives of, the Report
and Order

31.In the Report and Order, the
Commission adopts changes to its rules
governing Quiet Zone areas. The
amendments serve the dual purposes of
streamlining requirements for
applications affecting Quiet Zones,
while protecting these sensitive areas
from harmful interference. While the
Commission believes that the record in
this proceeding demonstrates that its
rules have been largely successful in
protecting Quiet Zones while facilitating
the deployment of wireless services, the
Commission believes there are certain
modifications that will expedite the
application process, reduce unnecessary
or redundant requirements from
Commission regulations, and promote
the efficient use of spectrum within
these protected areas. Accordingly, in
this Report and Order, the Commission:
(1) Amends its rules to provide for
immediate processing of applications
that may implicate Quiet Zones, in the
event that the applicant indicates that it
has obtained the prior consent of the
Quiet Zone entity; (2) amend its rules to
clarify that applicants may provide

notification to and begin coordination
with Quiet Zone entities (where
required) in advance of filing an
application with the Commission; (3)
amend § 101.31(b)(1)(v) to permit part
101 applicants as well as applicants for
other services that allow operation prior
to authorization, to initiate conditional
operation, provided they have obtained
the prior consent of the Quiet Zone
entity and are otherwise eligible to
initiate conditional operations over the
proposed facility; (4) clarify that either
the applicant or the applicant’s
frequency coordinator may notify and
initiate coordination proceedings with
the Quiet Zone entity.

Summary of Significant Issues Raised
by Public Comments in Response to the
IRFA

32. Only one commenter submitted
comments in response to the IRFA. RCC
argues that local governments and non-
profit agencies that are located in the
NRQZ pay more to install and operate
radio communications systems. RCC
asserts that more antenna sites are
needed to provide satisfactory radio
coverage due to the NRQZ restrictions,
and in the worst case, public safety
agencies are forced to accept diminished
radio system performance due to
impractical limits on ERP that are
required by NRAO. In order to satisfy
NRAO and NRRO guidelines, RCC states
that licensees are forced to: (1) Reduce
operating power; (2) use directional
antennas; and, (3) place their
transmitters in less than optimal
locations. RCC argues that these steps
generally result in diminished radio
system performance in the area where
coverage is required. RCC also argues
that the Quiet Zone requirements are, in
effect, a de facto unfunded federal
mandate because local governments and
small entities receive no reimbursement
or federal funds to compensate them for
the additional expense that they incur
in the process of meeting the NRAO and
NRRO criteria. RCC argues that the
federal government should compensate
local governments and radio
communications systems operators for
the costs associated with complying
with Quiet Zones requirements.

33. RCC’s IRFA comments appear to
challenge the Commission’s existing
notification and coordination
procedures regarding Quiet Zone areas
rather than any issues or proposals
raised in the NPRM or in the IRFA. In
the Final Regulatory Flexibility Analysis
in the Arecibo Report and Order, the
Commission noted that, while some
parties argued that the coordination
requirements were an unnecessary
burden that would delay the provision
of service and increase the costs of

operation, the Commission determined
that complying with the coordination
procedures would be a minimal burden,
and that the public benefit in protecting
the Arecibo Observatory’s operations
from harmful interference justifies the
minimal burden that may be created.
Although the proceeding related to the
Arecibo Observatory, the same
considerations are true for Quiet Zones
in general. Further, the Commission
believes that the rule changes adopted
in this Report and Order will benefit all
carriers, including small businesses, by
expediting the application process,
reducing unnecessary or redundant
requirements from Commission
regulations, and promoting the efficient
use of spectrum within Quiet Zone
areas.

Description and Estimate of the Number
of Small Entities to Which the Rules
Will Apply

34. The RFA directs agencies to
provide a description of, and where
feasible, an estimate of the number of
small entities that may be affected by
proposed rules. See 5 U.S.C. 604(a)(3).
The RFA generally defines the term
“small entity” as having the same
meaning as the terms “small business,”
“small organization,” and “small
governmental jurisdiction.” See 5 U.S.C.
601(6). In addition, the term “small
business’ has the same meaning as the
term “small business concern” under
the Small Business Act. See 5 U.S.C.
601(3). A “small business concern” is
one which: (1) Is independently owned
and operated; (2) is not dominant in its
field of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration (SBA).
See 15 U.S.C. 632.

35. In the following paragraphs, the
Commission further describes and
estimates the number of small entity
licensees that may be affected by the
rules adopted in the Report and Order.
Since this rulemaking proceeding
applies to multiple services, the
Commission will analyze the number of
small entities affected on a service-by-
service basis.

36. Cellular Licensees. The SBA has
developed a small business size
standard for small businesses in the
category “Cellular and Other Wireless
Telecommunications.” Under that SBA
category, a business is small if it has
1,500 or fewer employees. According to
the Bureau of the Census, only twelve
firms out of a total of 1,238 cellular and
other wireless telecommunications
firms operating during 1997 had 1,000
or more employees. Therefore, even if
all twelve of these firms were cellular
telephone companies, nearly all cellular
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carriers are small businesses under the
SBA'’s definition.

37. 220 MHz Radio Service—Phase I
Licensees. The 220 MHz service has
both Phase I and Phase II licenses. Phase
I licensing was conducted by lotteries in
1992 and 1993. There are approximately
1,515 such non-nationwide licensees
and four nationwide licensees currently
authorized to operate in the 220 MHz
band. The Commission has not
developed a definition of small entities
specifically applicable to such
incumbent 220 MHz Phase I licensees.
To estimate the number of such
licensees that are small businesses, the
Commission applies the small business
size standard under the SBA rules
applicable to “Cellular and Other
Wireless Telecommunications”
companies. This category provides that
a small business is a wireless company
employing no more than 1,500 persons.
According to the Census Bureau data for
1997, only twelve firms out of a total of
1,238 such firms that operated for the
entire year, had 1,000 or more
employees. If this general ratio
continues in the context of Phase I 220
MHz licensees, the Commission
estimates that nearly all such licensees
are small businesses under the SBA’s
small business standard.

38. 220 MHz Radio Service—Phase II
Licensees. The 220 MHz service has
both Phase I and Phase II licenses. The
Phase I 220 MHz service is subject to
spectrum auctions. In the 220 MHz
Third Report and Order, the
Commission adopted a small business
size standard for defining “small” and
“very small” businesses for purposes of
determining their eligibility for special
provisions such as bidding credits and
installment payments. Amendment of
Part 90 of the Commission’s Rules to
Provide For the Use of the 220-222 MHz
Band by the Private Land Mobile Radio
Service, Third Report and Order, 62 FR
15978, April 3, 1997. This small
business standard indicates that a “small
business” is an entity that, together with
its affiliates and controlling principals,
has average gross revenues not
exceeding $15 million for the preceding
three years. A “very small business” is
defined as an entity that, together with
its affiliates and controlling principals,
has average gross revenues that do not
exceed $3 million for the preceding
three years. The SBA has approved
these small size standards. Auctions of
Phase II licenses commenced on
September 15, 1998, and closed on
October 22, 1998. In the first auction,
908 licenses were auctioned in Three
different-sized geographic areas: Three
nationwide licenses, 30 Regional
Economic Area Group (EAG) Licenses,

and 875 Economic Area (EA) Licenses.
Of the 908 licenses auctioned, 693 were
sold. Thirty-nine small businesses won
373 licenses in the first 220 MHz
auction. A second auction included 225
licenses: 216 EA licenses and 9 EAG
licenses. Fourteen companies claiming
small business status won 158 licenses.
A third auction included four licenses:
2 BEA licenses and 2 EAG licenses in
the 220 MHz Service. No small or very
small business won any of these
licenses.

39. Lower 700 MHz Band Licenses.
The Commission adopted criteria for
defining three groups of small
businesses for purposes of determining
their eligibility for special provisions
such as bidding credits. The
Commission has defined a small
business as an entity that, together with
its affiliates and controlling principals,
has average gross revenues not
exceeding $40 million for the preceding
three years. A very small business is
defined as an entity that, together with
its affiliates and controlling principals,
has average gross revenues that are not
more than $15 million for the preceding
three years. Additionally, the lower 700
MHz Service has a third category of
small business status that may be
claimed for Metropolitan/Rural Service
Area (MSA/RSA) licenses. The third
category is entrepreneur, which is
defined as an entity that, together with
its affiliates and controlling principals,
has average gross revenues that are not
more than $3 million for the preceding
three years. The SBA has approved
these small size standards. An auction
of 740 licenses (one license in each of
the 734 MSAs/RSAs and one license in
each of the six Economic Area
Groupings (EAGs)) commenced on
August 27, 2002, and closed on
September 18, 2002. Of the 740 licenses
available for auction, 484 licenses were
sold to 102 winning bidders. Seventy-
two of the winning bidders claimed
small business, very small business or
entrepreneur status and won a total of
329 licenses. A second auction
commenced on May 28, 2003, and
closed on June 13, 2003, and included
256 licenses: 5 EAG licenses and 476
CMA licenses. Seventeen winning
bidders claimed small or very small
business status and won sixty licenses,
and nine winning bidders claimed
entrepreneur status and won 154
licenses.

40. Upper 700 MHz Band Licenses.
The Commission released a Report and
Order, authorizing service in the upper
700 MHz band. Service Rules for the
746-764 and 776—794 MHz Bands, and
Revisions to part 27 of the
Commission’s Rules, WT Docket No.

99-168, Report and Order, 65 FR 3139,
January 20, 2000. In that proceeding, the
Commission defined a small business as
any entity with average annual gross
revenues for the three preceding years
not in excess of $40 million, and a very
small business as an entity with average
annual gross revenues for the three
preceding years not in excess of $15
million. The auction for Upper 700 MHz
licenses, previously scheduled for
January 13, 2003, was postponed.

41. 700 MHz Guard Band Licenses. In
the 700 MHz Guard Band Order, 65 FR
17599, April 4, 2000, the Commission
adopted a small business size standard
for “small businesses” and “very small
businesses” for purposes of determining
their eligibility for special provisions
such as bidding credits and installment
payments. Service Rules for the 746-764
MHz Bands, and Revisions to part 27 of
the Commission’s Rules, WT Docket No.
99-168, Second Report and Order. A
“small business” is an entity that,
together with its affiliates and
controlling principals, has average gross
revenues not exceeding $15 million for
the preceding three years.

42. Additionally, a “very small
business” is an entity that, together with
its affiliates and controlling principals,
has average gross revenues that are not
more than $3 million for the preceding
three years. An auction of 52 Major
Economic Area (MEA) licenses
commenced on September 6, 2000, and
closed on September 21, 2000. Of the
104 licenses auctioned, 96 licenses were
sold to nine bidders. Five of these
bidders were small businesses that won
a total of 26 licenses. A second auction
of 700 MHz Guard Band licenses
commenced on February 13, 2001 and
closed on February 21, 2001. All eight
of the licenses auctioned were sold to
three bidders. One of these bidders was
a small business that won a total of two
licenses.

43. Paging. In the Paging Second
Report and Order, 62 FR 11616, March
12, 1997, the Commission adopted a
size standard for “small businesses” for
purposes of determining their eligibility
for special provisions such as bidding
credits and installment payments. A
small business is an entity that, together
with its affiliates and controlling
principals, has average gross revenues
not exceeding $15 million for the
preceding three years. The SBA has
approved this definition. An auction of
Metropolitan Economic Area (MEA)
licenses commenced on February 24,
2000, and closed on March 2, 2000. Of
the 2,499 licenses auctioned, 985 were
sold. Fifty-seven companies claiming
small business status won 440 licenses.
An auction of Metropolitan Economic
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Area (MEA) and Economic Area (EA)
licenses commenced on October 30,
2001, and closed on December 5, 2001.
Of the 15,514 licenses auctioned, 5,323
were sold. 132 companies claiming
small business status purchased 3,724
licenses. A third auction, consisting of
8,874 licenses in each of 175 EAs and
1,328 licenses in all but three of the 51
MEAs commenced on May 13, 2003,
and closed on May 28, 2003. Seventy-
seven bidders claiming small or very
small business status won 2,093
licenses. Currently, there are
approximately 24,000 Private Paging
site-specific licenses and 74,000
Common Carrier Paging licenses.
According to the most recent Trends in
Telephone Service, 608 private and
common carriers reported that they
were engaged in the provision of either
paging or “other mobile” services. Of
these, the Commission estimates that
589 are small, under the SBA-approved
small business size standard. The
Commission estimated that the majority
of private and common carrier paging
providers would qualify as small
entities under the SBA definition.

44. Broadband Personal
Communications Service (PCS). The
broadband PCS spectrum is divided into
six frequency blocks designated A
through F, and the Commission has held
auctions for each block. The
Commission has created a small
business size standard for Blocks C and
F as an entity that has average gross
revenues of less than $40 million in the
three previous calendar years. See 47
CFR 24.720(b). For Block F, an
additional small business size standard
for “very small business” was added and
is defined as an entity that, together
with its affiliates, has average gross
revenues of not more than $15 million
for the preceding three calendar years.
These small business size standards, in
the context of broadband PCS auctions,
have been approved by the SBA. No
small businesses within the SBA-
approved small business size standards
bid successfully for licenses in Blocks A
and B. There were 90 winning bidders
that qualified as small entities in the
Block C auctions. A total of 93 “small”
and “very small” business bidders won
approximately 40 percent of the 1,479
licenses for Blocks D, E, and F. On
March 23, 1999, the Commission
reauctioned 155 G, D, E, and F Block
licenses; there were 113 small business
winning bidders.

45. Narrowband PCS. The
Commission held an auction for
Narrowband PCS licenses that
commenced on July 25, 1994, and
closed on July 29, 1994. A second
commenced on October 26, 1994 and

closed on November 8, 1994. For
purposes of the first two Narrowband
PCS auctions, “small businesses” were
entities with average gross revenues for
the prior three calendar years of $40
million or less. Through these auctions,
the Commission awarded a total of
forty-one licenses, 11 of which were
obtained by four small businesses. To
ensure meaningful participation by
small business entities in future
auctions, the Commission adopted a
two-tiered small business size standard
in the Narrowband PCS Second Report
and Order, 65 FR 35843, June 6, 2000.
A “small business” is an entity that,
together with affiliates and controlling
interests, has average gross revenues for
the three preceding years of not more
than $40 million. A “very small
business” is an entity that, together with
affiliates and controlling interests, has
average gross revenues for the three
preceding years of not more than $15
million. The SBA has approved these
small business size standards. A third
auction commenced on October 3, 2001
and closed on October 16, 2001. Here,
five bidders won 317 (MTA and
nationwide) licenses. Three of these
claimed status as a small or very small
entity and won 311 licenses.

46. Rural Radiotelephone Service. The
Commission uses the SBA definition
applicable to cellular and other wireless
telecommunication companies, i.e., an
entity employing no more than 1,500
persons. There are approximately 1,000
licensees in the Rural Radiotelephone
Service, and the Commission estimates
that there are 1,000 or fewer small entity
licensees in the Rural Radiotelephone
Service that may be affected by the rules
and policies adopted herein.

47. Air-Ground Radiotelephone
Service. The Commission uses the SBA
definition applicable to cellular and
other wireless telecommunication
companies, i.e., an entity employing no
more than 1,500 persons. There are
approximately 100 licensees in the Air-
Ground Radiotelephone Service, and the
Commission estimates that almost all of
them qualify as small entities under the
SBA definition.

48. Specialized Mobile Radio (SMR).
The Commission awards “small entity”
bidding credits in auctions for
Specialized Mobile Radio (SMR)
geographic area licenses in the 800 MHz
and 900 MHz bands to firms that had
revenues of no more than $15 million in
each of the three previous calendar
years. The Commission awards “very
small entity” bidding credits to firms
that had revenues of no more than $3
million in each of the three previous
calendar years. The SBA has approved
these small business size standards for

the 900 MHz Service. The Commission
has held auctions for geographic area
licenses in the 800 MHz and 900 MHz
bands. The 900 MHz SMR auction began
on December 5, 1995, and closed on
April 15, 1996. Sixty bidders claiming
that they qualified as small businesses
under the $15 million size standard won
263 geographic area licenses in the 900
MHz SMR band. The 800 MHz SMR
auction for the upper 200 channels
began on October 28, 1997, and was
completed on December 8, 1997. Ten
bidders claiming that they qualified as
small businesses under the $15 million
size standard won 38 geographic area
licenses for the upper 200 channels in
the 800 MHz SMR band. A second
auction for the 800 MHz band was held
on January 10, 2002 and closed on
January 17, 2002 and included 23 BEA
licenses. One bidder claiming small
business status won five licenses. The
auction of the 1,050 800 MHz SMR
geographic area licenses for the General
Category channels began on August 16,
2000, and was completed on September
1, 2000. Eleven bidders won 108
geographic area licenses for the General
Category channels in the 800 MHz SMR
band qualified as small businesses
under the $15 million size standard. In
an auction completed on December 5,
2000, a total of 2,800 Economic Area
licenses in the lower 80 channels of the
800 MHz SMR service were sold. Of the
22 winning bidders, 19 claimed “small
business” status and won 129 licenses.
Thus, combining all three auctions, 40
winning bidders for geographic licenses
in the 800 MHz SMR band claimed
status as small business.

49, In addition, there are numerous
incumbent site-by-site SMR licensees
and licensees with extended
implementation authorizations in the
800 and 900 MHz bands. The
Commission does not know how many
firms provide 800 MHz or 900 MHz
geographic area SMR pursuant to
extended implementation
authorizations, nor how many of these
providers have annual revenues of no
more than $15 million. One firm has
over $15 million in revenues. The
Commission assumes, for purposes of
this analysis, that all of the remaining
existing extended implementation
authorizations are held by small
entities, as that small business size
standard is established by the SBA.

50. Multipoint Distribution Service,
Multichannel Multipoint Distribution
Service, and Instructional Television
Fixed Service. Multichannel Multipoint
Distribution Service (MMDS) systems,
often referred to as “wireless cable,”
transmit video programming to
subscribers using the microwave
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frequencies of the Multipoint
Distribution Service (MDS) and
Instructional Television Fixed Service
(ITFS). In connection with the 1996
MDS auction, the Commission defined
“small business” as an entity that,
together with its affiliates, has average
gross annual revenues that are not more
than $40 million for the preceding three
calendar years. The SBA has approved
of this standard. The MDS auction
resulted in 67 successful bidders
obtaining licensing opportunities for
493 Basic Trading Areas (BTAs). Of the
67 auction winners, 61 claimed status as
a small business. At this time, the
Commission estimates that of the 61
small business MDS auction winners, 48
remain small business licensees. In
addition to the 48 small businesses that
hold BTA authorizations, there are
approximately 392 incumbent MDS
licensees that have gross revenues that
are not more than $40 million and are
thus considered small entities. After
adding the number of small business
auction licensees to the number of
incumbent licensees not already
counted, the Commission finds that
there are currently approximately 440
MBDS licensees that are defined as small
businesses under either the SBA’s or the
Commission’s rules.

51. In addition, the SBA has
developed a small business size
standard for Cable and Other Program
Distribution, which includes all such
companies generating $12.5 million or
less in annual receipts. According to
Census Bureau data for 1997, there were
a total of 1,311 firms in this category,
total, that had operated for the entire
year. Of this total, 1,180 firms had
annual receipts of under $10 million,
and an additional 52 firms had receipts
of $10 million or more but less than $25
million.

52. Finally, while SBA approval for a
Commission-defined small business size
standard applicable to ITFS is pending,
educational institutions are included in
this analysis as small entities. There are
currently 2,032 ITFS licensees, and all
but 100 of these licenses are held by
educational institutions. Thus, the
Commission tentatively concludes that
at least 1,932 ITFS licensees are small
businesses.

53. Private Land Mobile Radio
(PLMR). PLMR systems serve an
essential role in a range of industrial,
business, land transportation, and
public safety activities. These radios are
used by companies of all sizes operating
in all U.S. business categories, and are
often used in support of the licensee’s
primary (non-telecommunications)
business operations. For the purpose of
determining whether a licensee of a

PLMR system is a small business as
defined by the SBA, the Commission
could use the definition for “Cellular
and Other Wireless
Telecommunications.” This definition
provides that a small entity is any such
entity employing no more than 1,500
persons. The Commission does not
require PLMR licensees to disclose
information about number of
employees, so the Commission does not
have information that could be used to
determine how many PLMR licensees
constitute small entities under this
definition. Moreover, because PLMR
licensees generally are not in the
business of providing cellular or other
wireless telecommunications services
but instead use the licensed facilities in
support of other business activities, the
Commission is not certain that the
Cellular and Other Wireless
Telecommunications category is
appropriate for determining how many
PLMR licensees are small entities for
this analysis. Rather, it may be more
appropriate to assess PLMR licensees
under the standards applied to the
particular industry subsector to which
the licensee belongs.

54. The Commission’s 1994 Annual
Report on PLMRs indicates that at the
end of fiscal year 1994, there were
1,087,267 licensees operating
12,481,989 transmitters in the PLMR
bands below 512 MHz. Because any
entity engaged in a commercial activity
is eligible to hold a PLMR license, the
revised rules in this context could
potentially impact every small business
in the United States.

55. Amateur Radio Service. All
Amateur Radio Service licenses are
presumed to be individuals.
Accordingly, no small business
definition applies for this service.

56. Aviation and Marine Radio
Service. Small businesses in the aviation
and marine radio services use a marine
very high frequency (VHF) radio, any
type of emergency position indicating
radio beacon and/or radar, a VHF
aircraft radio, and/or any type of
emergency locator transmitter. The
Commission has not developed a
definition of small entities specifically
applicable to these small businesses.
Therefore, the applicable definition of
small entity is the definition under the
SBA rules for radiotelephone wireless
communications.

57. Most applicants for recreational
licenses are individuals. Approximately
581,000 ship station licensees and
131,000 aircraft station licensees operate
domestically and are not subject to the
radio carriage requirements of any
statute or treaty. Therefore, for purposes
of its evaluations and conclusions in

this IRFA, the Commission estimates
that there may be at least 712,000
potential licensees that are individuals
or small entities, as that term is defined
by the SBA.

58. Fixed Microwave Services. Fixed
microwave services include common
carrier, private-operational fixed, and
broadcast auxiliary radio services.
Currently, there are approximately
22,015 common carrier fixed licensees
and 61,670 private operational-fixed
licensees and broadcast auxiliary radio
licensees in the microwave services.
The Commission has not yet defined a
small business with respect to
microwave services. For purposes of
this FRFA, the Commission will use the
SBA’s definition applicable to “Cellular
and Other Wireless
Telecommunications” companies “that
is, an entity with no more than 1,500
persons. The Commission does not have
data specifying the number of these
licensees that have more than 1,500
employees, and thus is unable at this
time to estimate with greater precision
the number of fixed microwave service
licensees that would qualify as small
business concerns under the SBA’s
small business size standard.
Consequently, the Commission
estimates that there are 22,015 or fewer
small common carrier fixed licensees
and 61,670 or fewer small private
operational-fixed licensees and small
broadcast auxiliary radio licensees in
the microwave services that may be
affected by the rules and policies
adopted herein. The Commission notes,
however, that the common carrier
microwave fixed licensee category
includes some large entities.

59. Public Safety Radio Services.
Public Safety radio services include
police, fire, local government, forestry
conservation, highway maintenance,
and emergency medical services. There
are a total of approximately 127,540
licensees within these services.
Governmental entities as well as private
businesses comprise the licensees for
these services. As indicated supra in
paragraph four of this IRFA, all
governmental entities with populations
of less than 50,000 fall within the
definition of a small entity.

60. Personal Radio Services. Personal
radio services provide short-range, low-
power radio for personal
communications, radio signaling, and
business communications not provided
for in other services. The services
include the citizen’s band (CB) radio
service, general mobile radio service
(GMRS), radio control radio service, and
family radio service (FRS). Inasmuch as
the CB, GMRS, and FRS licensees are
individuals, no small business
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definition applies for these services. The
Commission is unable at this time to
estimate the number of other licensees
that would qualify as small under the
SBA’s definition.

61. Offshore Radiotelephone Service.
This service operates on several ultra
high frequency (UHF) TV broadcast
channels that are not used for TV
broadcasting in the coastal area of the
states bordering the Gulf of Mexico. At
present, there are approximately 55
licensees in this service. The
Commission uses the SBA definition
applicable to cellular and other wireless
telecommunication companies, i.e., an
entity employing no more than 1,500
persons. The Commission is unable at
this time to estimate the number of
licensees that would qualify as small
entities under the SBA definition. The
Commission assumes, for purposes of
this FRFA, that all of the 55 licensees
are small entities, as that term is defined
by the SBA.

62. Wireless Communications
Services. This service can be used for
fixed, mobile, radiolocation, and digital
audio broadcasting satellite uses. The
Commission defined “small business”
for the wireless communications
services (WCS) auction as an entity with
average gross revenues of $40 million
for each of the three preceding years,
and a “very small business” as an entity
with average gross revenues of $15
million for each of the three preceding
years. The SBA has approved these
definitions. The FCC auctioned
geographic area licenses in the WCS
service. In the auction, which
commenced on April 15, 1997 and
closed on April 25, 1997, there were
seven bidders that won 31 licenses that
qualified as very small business entities,
and one bidder that won one license
that qualified as a small business entity.
An auction for one license in the 1670—
1674 MHz band commenced on April
30, 2003 and closed the same day. One
license was awarded. The winning
bidder was not a small entity.

63. Local Multipoint Distribution
Service. An auction of the 986 Local
Multipoint Distribution Service (LMDS)
licenses began on February 18, 1998,
and closed on March 25, 1998. The
Commission defined “small entity” for
LMDS licenses as an entity that has
average gross revenues of less than $40
million in the three previous calendar
years. An additional classification for
“very small business” was added and is
defined as an entity that, together with
its affiliates, has average gross revenues
of not more than $15 million for the
preceding three calendar years. These
regulations defining “small entity” in
the context of LMDS auctions have been

approved by the SBA. There were 93
winning bidders that qualified as small
entities in the LMDS auctions. A total of
93 small and very small business
bidders won approximately 277 A Block
licenses and 387 B Block licenses. On
March 27, 1999, the Commission re-
auctioned 161 licenses; there were 32
small and very small business winning
bidders that won 119 licenses.

64. Incumbent 24 GHz Licensees. The
rules that the Commission adopts could
affect incumbent licensees who were
relocated to the 24 GHz band from the
18 GHz band, and applicants who wish
to provide services in the 24 GHz band.
The Commission did not develop a
definition of small entities applicable to
existing licensees in the 24 GHz band.
Therefore, the applicable definition of
small entity is the definition under the
SBA rules for “Cellular and Other
Wireless Telecommunications.” This
definition provides that a small entity is
any entity employing no more than
1,500 persons. The 1992 Census of
Transportation, Communications and
Utilities, conducted by the Bureau of the
Census, which is the most recent
information available, shows that only
12 radiotelephone (now Wireless) firms
out of a total of 1,178 such firms that
operated during 1992 had 1,000 or more
employees. This information
notwithstanding, the Commission
believes that there are only two
licensees in the 24 GHz band that were
relocated from the 18 GHz band,
Teligent and TRW, Inc. It is the
Commission’s understanding that
Teligent and its related companies have
less than 1,500 employees, though this
may change in the future. TRW is not a
small entity. Thus, only one incumbent
licensee in the 24 GHz band is a small
business entity.

65. Future 24 GHz Licensees. With
respect to new applicants in the 24 GHz
band, the Commission has defined
“small business” as an entity that,
together with controlling interests and
affiliates, has average annual gross
revenues for the three preceding years
not exceeding $15 million. “Very small
business” in the 24 GHz band is defined
as an entity that, together with
controlling interests and affiliates, has
average gross revenues not exceeding $3
million for the preceding three years.
The SBA has approved these
definitions. The Commission will not
know how many licensees will be small
or very small businesses until the
auction, if required, is held.

66. 39 GHz Service. The Commission
defines “small entity” for 39 GHz
licenses as an entity that has average
gross revenues of less than $40 million
in the three previous calendar years.

“Very small business” is defined as an
entity that, together with its affiliates,
has average gross revenues of not more
than $15 million for the preceding three
calendar years. The SBA has approved
these definitions. The auction of the
2,173 39 GHz licenses began on April
12, 2000, and closed on May 8, 2000.
The 18 bidders who claimed small
business status won 849 licenses.

67. 218-219 MHz Service. The first
auction of 218-219 MHz (previously
referred to as the Interactive and Video
Data Service or IVDS) spectrum resulted
in 178 entities winning licenses for 594
Metropolitan Statistical Areas (MSAs).
Of the 594 licenses, 567 were won by
167 entities qualifying as a small
business. For that auction, the
Commission defined a small business as
an entity that, together with its affiliates,
has no more than a $6 million net worth
and, after federal income taxes
(excluding any carry over losses), has no
more than $2 million in annual profits
each year for the previous two years. In
the 218-219 MHz Report and Order and
Memorandum Opinion and Order, 64
FR 59656, November 3, 1999, the
Commission defined a small business as
an entity that, together with its affiliates
and persons or entities that hold
interests in such an entity and their
affiliates, has average annual gross
revenues not exceeding $15 million for
the preceding three years. Amendment
of Part 95 of the Commission’s Rules to
Provide Regulatory Flexibility in the
218-219 MHz Service, Report and Order
and Memorandum Opinion and Order.
A very small business is defined as an
entity that, together with its affiliates
and persons or entities that hold
interests in such an entity and its
affiliates, has average annual gross
revenues not exceeding $3 million for
the preceding three years. The SBA has
approved of these definitions. At this
time, the Commission cannot estimate
the number of licenses that will be won
by entities qualifying as small or very
small businesses under the
Commission’s rules in future auctions of
218-219 MHz spectrum. Given the
success of small businesses in the
previous auction, and the prevalence of
small businesses in the subscription
television services and message
communications industries, the
Commission assumes for purposes of
this FRFA that in future auctions, many,
and perhaps all, of the licenses may be
awarded to small businesses.

68. Location and Monitoring Service
(LMS). Multilateration LMS systems use
non-voice radio techniques to determine
the location and status of mobile radio
units. For purposes of auctioning LMS
licenses, the Commission has defined
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“small business” as an entity that,
together with controlling interests and
affiliates, has average annual gross
revenues for the preceding three years
not exceeding $15 million. A “very
small business” is defined as an entity
that, together with controlling interests
and affiliates, has average annual gross
revenues for the preceding three years
not exceeding $3 million. These
definitions have been approved by the
SBA. An auction for LMS licenses
commenced on February 23, 1999, and
closed on March 5, 1999. Of the 528
licenses auctioned, 289 licenses were
sold to four small businesses. The
Commission cannot accurately predict
the number of remaining licenses that
could be awarded to small entities in
future LMS auctions.

69. Multiple Address Systems (MAS).
Entities using MAS spectrum, in
general, fall into two categories: (1)
Those using the spectrum for profit-
based uses, and (2) those using the
spectrum for private internal uses. With
respect to the first category, the
Commission defines “small entity”” for
MAS licenses as an entity that has
average gross revenues of less than $15
million in the three previous calendar
years. “Very small business” is defined
as an entity that, together with its
affiliates, has average gross revenues of
not more than $3 million for the
preceding three calendar years. The
SBA has approved of these definitions.
The majority of these entities will most
likely be licensed in bands where the
Commission has implemented a
geographic area licensing approach that
would require the use of competitive
bidding procedures to resolve mutually
exclusive applications. The
Commission’s licensing database
indicates that, as of January 20, 1999,
there were a total of 8,670 MAS station
authorizations. Of these, 260
authorizations were associated with
common carrier service. In addition, an
auction for 5,104 MAS licenses in 176
EAs began November 14, 2001, and
closed on November 27, 2001. Seven
winning bidders claimed status as small
or very small businesses and won 611
licenses.

With respect to the second category,
which consists of entities that use, or
seek to use, MAS spectrum to
accommodate their own internal
communications needs, the Commission
notes that MAS serves an essential role
in a range of industrial, safety, business,
and land transportation activities. MAS
radios are used by companies of all
sizes, operating in virtually all U.S.
business categories, and by all types of
public safety entities. For the majority of
private internal users, the definitions

developed by the SBA would be more
appropriate. The applicable definition
of small entity in this instance appears
to be the “Cellular and Other Wireless
Telecommunications” definition under
the SBA rules. This definition provides
that a small entity is any entity
employing no more than 1,500 persons.
The Commission’s licensing database
indicates that, as of January 20, 1999, of
the 8,670 total MAS station
authorizations, 8,410 authorizations
were for private radio service, and of
these, 1,433 were for private land
mobile radio service.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

70. In the Report and Order, the
Commission concluded that advance
coordination between applicants and
Quiet Zone entities would streamline
the processing of applications by
allowing the Commission to begin
processing prior to the end of the 20-day
waiting period set out in § 1.924 of the
Commission’s rules.

Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

71. The RFA requires an agency to
describe any significant, specifically
small business, alternatives that it has
considered in developing its approach,
which may include the following four
alternatives (among others): (i) The
establishment of differing compliance or
reporting requirements or timetables
that take into account the resources
available to small entities; (ii) the
clarification, consolidation, or
simplification of compliance or
reporting requirements under the rule
for small entities; (iii) the use of
performance, rather than design,
standards; and (iv) an exemption from
coverage of the rule, or any part thereof,
for small Entities. See 5 U.S.C. 603(c).

In the Report and Order, the
Commission adopts changes to its rules
governing Quiet Zone areas that will
streamline requirements for applications
affecting Quiet Zones, while protecting
these sensitive areas from harmful
interference. In the Report and Order,
the Commission: (1) Provides for
immediate processing of applications
that may implicate Quiet Zones, in the
event that the applicant indicates that it
has obtained the prior consent of the
Quiet Zone entity; (2) clarifies that
applicants may provide notification to
and begin coordination with Quiet Zone
entities (where required) in advance of
filing an application with the
Commission; (3) amends
§101.31(b)(1)(v) to permit applicants of

part 101 and other services that permit
operation prior to authorization to
initiate conditional operation, provided
they have obtained the prior consent of
the Quiet Zone entity and are otherwise
eligible to initiate conditional
operations over the proposed facility;
and (4) clarifies that either the applicant
or the applicant’s frequency coordinator
may notify and initiate coordination
proceedings with the Quiet Zone entity.

72. While the Commission does not
implement alternatives specific to small
entities, the purpose behind the rule
modifications in the Report and Order
is to expedite the application process,
reduce unnecessary or redundant
requirements from Commission
regulations, and promote the efficient
use of spectrum within Quiet Zones by
all carriers, including small businesses.

73. Report to Congress: The
Commission will send a copy of the
Report and Order, including this FRFA,
in a report to be sent to Congress
pursuant to the Congressional Review
Act. See 5 U.S.C. 801(a)(1)(A). In
addition, the Commission will send a
copy of the Report and Order, including
this FRFA, to the Chief Counsel for
Advocacy of the Small Business
Administration.

B. Paperwork Reduction Act Analysis

74. The actions taken in the Report
and Order have been analyzed with
respect to the Paperwork Reduction Act
of 1995 (PRA), Public Law 104-13, and
found to impose new or modified
reporting and recordkeeping
requirements or burdens on the public.
Implementation of these new or
modified reporting and recordkeeping
requirements will be subject to approval
by the Office of Management and
Budget (OMB) as prescribed by the PRA,
and will go into effect upon
announcement in the Federal Register
of OMB approval.

IV. Ordering Clauses

75. Pursuant to the authority
contained in §§ 1, 4(i), 303(c), 303(f),
303(g), 303(r), 309(j), and 332 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), 303(c),
303(f), 303(g), 303(r), 309(j), and 332,
this Report and Order is adopted, and
parts 1, 27, 74, 90, and 101 of the
Commission’s rules, 47 CFR parts 1, 27,
74, 90, and 101, are amended to
establish policies and procedures
directed at streamlining the filing of
applications in Quiet Zone areas. The
rules will become effective June 7, 2004,
except for §§ 1.924(a)(2) and 1.924(d)(2),
which contain information collection
requirements that are not effective until
approved by the Office of Management
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and Budget (OMB). The agency will
publish a document in the Federal
Register announcing the effective date
of the rules that require information
collection.

76. The Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Report and Order, including the
Final Regulatory Flexibility Analysis, to
the Chief Counsel for Advocacy of the
Small Business Administration.

List of Subjects
47 CFR Part 1

Administrative practice and
procedure, Communications common
carriers, Radio, Reporting and
recordkeeping requirements,
Telecommunications.

47 CFR Part 27

Communications common carriers,
Radio.

47 CFR Part 74

Radio, Reporting and recordkeeping
requirements.
47 CFR Part 90

Communications equipment,

Reporting and recordkeeping
equipment.

47 CFR Part 101

Communications equipment, Radio,
Reporting and recordkeeping
requirements.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rule Changes

m For the reasons set forth in the
preamble, amend parts 1, 27, 74, 90 and
101 of title 47 of the Code of Federal
Regulations as follows:

PART 1—PRACTICE AND
PROCEDURE

m 1. The authority citation for part 1
continues to read:

Authority: 47 U.S.C. 151, 154(i), 154(j),
155, 225, 303(z), 309 and 325(e).

m 2. Section 1.924 is amended by
revising Quiet zones, the introductory
paragraph, paragraphs (a)(2), (b)(1) table,
(b)(3), (d)(2), the Denver, CO, and
Washington, DC, entries following (e)(1)
introductory text, (e)(2), (f)(1)(),
(f)(4)(iii) and (g) and by adding
paragraph (d)(4) to read as follows:

§1.924 Notifications concerning
interference to quiet zones, radio
astronomy, research and receiving
installations.

Areas implicated by this paragraph
are those in which it is necessary to
restrict radiation so as to minimize
possible impact on the operations of
radio astronomy or other facilities that
are highly sensitive to interference.
Consent throughout this paragraph
means written consent from the quiet
zone, radio astronomy, research, and
receiving installation entity. The areas
involved and procedures required are as

follows:
(a] * * *

(2) When an application for authority
to operate a station is filed with the
FCC, the notification required in
paragraph (a)(1) of this section may be
made prior to, or simultaneously with
the application. The application must
state the date that notification in
accordance with paragraph (a)(1) of this
section was made. After receipt of such
applications, the FCC will allow a
period of 20 days for comments or
objections in response to the
notifications indicated. If an applicant
submits written consent from the
National Radio Astronomy Observatory
for itself or on behalf of the Naval Radio
Research Observatory, the FCC will
process the application without
awaiting the conclusion of the 20-day
period. For services that do not require
individual station authorization, entities
that have obtained written consent from
the National Radio Astronomy
Observatory for itself or on behalf of the
Naval Radio Research Observatory may
begin to operate new or modified
facilities prior to the end of the 20-day
period. In instances in which
notification has been made to the
National Radio Astronomy Observatory
prior to application filing, the applicant
must also provide notice to the quiet
zone entity upon actual filing of the
application with the FCC. Such notice
will be made simultaneous with the
filing of the application and shall
comply with the requirements of
paragraph (a)(1) of this section.

* * * * *

FIELD STRENGTH LIMITS FOR TABLE MOUNTAIN

Frequency range Flel(crinflt}'r?]r;gth Pow&ré\l/t\ﬁrgze)nsny
BeIOW 540 KHZ ...ttt 10 —65.8
540 to 1600 kHz . 20 -59.8
1.6 to 470 MHz ....... 10 —65.8
470 to 890 MHz ......... 30 —56.2
890 MHZ aNd GDOVE ......ooiiiiiieiie et st 1 —85.8

1Note: Equivalent values of power flux density are calculated assuming free space characteristic impedance of 376.7Q (120nQ).

* * * * *

(3) Applicants concerned are urged to
communicate with the Radio Frequency
Management Coordinator, Department
of Commerce, NOAA R/OM62, 325
Broadway, Boulder, CO 80305;
telephone 303-497-6548, in advance of
filing their applications with the

Commission.
* * * * *

(d) EE I
(2) In services in which individual
station licenses are issued by the FCC,

the notification required in paragraph
(d) of this section may be made prior to,
or simultaneously with, the filing of the
application with the FCC, and at least
20 days in advance of the applicant’s
planned operation. The application
must state the date that notification in
accordance with paragraph (d) of this
section was made. In services in which
individual station licenses are not
issued by the FCC, the notification
required in paragraph (d) of this section
should be sent at least 45 days in

advance of the applicant’s planned
operation. In the latter services, the
Interference Office must inform the FCC
of a notification by an applicant within
20 days if the Office plans to file
comments or objections to the
notification. After the FCC receives an
application from a service applicant or
is informed by the Interference Office of
a notification from a service applicant,
the FCC will allow the Interference
Office a period of 20 days for comments
or objections in response to the
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application or notification. If an
applicant submits written consent from
the Interference Office, the FCC will
process the application without
awaiting the conclusion of the 20-day
period. For services that do not require
individual station authorization, entities
that have obtained written consent from
the Interference Office may begin to
operate new or modified facilities prior
to the end of the 20-day period. In
instances in which notification has been
made to the Interference Office prior to
application filing, the applicant must
also provide notice to the Interference
Office upon actual filing of the
application with the FCC. Such notice
will be made simultaneous with the
filing of the application and shall
comply with the requirements of
paragraph (d) of this section.

* * * * *

(4) The provisions of paragraph (d) of
this section do not apply to operations
that transmit on frequencies above 15
GHz.

(e) * % %

(1) EE

Denver, CO Area

Rectangle 1:
41°30° 00” N. Lat. on the north
103° 10’ 00” W. Long. on the east
38° 307 00” N. Lat. on the south
106° 30" 00” W. Long. on the west
Rectangle 2:
38° 30" 00” N. Lat. on the north
105° 00" 00” W. Long. on the east
37° 30 00” N. Lat. on the south
105° 50" 00” W. Long. on the west
Rectangle 3:
40° 08’ 00” N. Lat. on the north
107° 00" 00” W. Long. on the east
39°56” 00” N. Lat. on the south
07° 15" 00” W. Long. on the west

Washington, DC Area

Rectangle
38°40’00” N. Lat. on the north
78°50’00” W. Long. on the east
38°10’00” N. Lat. on the south
79°20°00” W. Long. on the west; or
(2) Within a radius of 178 km of
38°48’00” N. Lat./76°52’00” W. Long.

* * * * *

(f) * % *

(1) * * *

(i) 41°45’ 00.2” N, 70°30’ 58.3” W.,
* * * * *

(4) * % %

(iii) 34°08’59.6” N, 119°11°03.8” W;
* * * * *

(g) GOES. The requirements of this
paragraph are intended to minimize
harmful interference to Geostationary
Operational Environmental Satellite
earth stations receiving in the band
1670-1675 MHz, which are located at

Wallops Island, Virginia; Fairbanks,
Alaska; and Greenbelt, Maryland. (1)
Applicants and licensees planning to
construct and operate a new or modified
station within the area bounded by a
circle with a radius of 100 kilometers
(62.1 miles) that is centered on
37E56’47” N, 75E27°37” W (Wallops
Island) or 64E58°36” N, 147E31'03” W
(Fairbanks) or within the area bounded
by a circle with a radius of 65
kilometers (40.4 miles) that is centered
on 39E00°02” N, 76E50’31” W
(Greenbelt) must notify the National
Oceanic and Atmospheric
Administration (NOAA) of the proposed
operation. For this purpose, NOAA
maintains the GOES coordination web
page at http://www.osd.noaa.gov/radio/
frequency.htm, which provides the
technical parameters of the earth
stations and the point-of-contact for the
notification. The notification shall
include the following information:
requested frequency, geographical
coordinates of the antenna location,
antenna height above mean sea level,
antenna directivity, emission type,
equivalent isotropically radiated power,
antenna make and model, and
transmitter make and model.

(2) Protection. (i) Wallops Island and
Fairbanks. Licensees are required to
protect the Wallops Island and
Fairbanks sites at all times.

(ii) Greenbelt. Licensees are required
to protect the Greenbelt site only when
it is active. Licensees should coordinate
appropriate procedures directly with
NOAA for receiving notification of
times when this site is active.

(3) When an application for authority
to operate a station is filed with the
FCC, the notification required in
paragraph (f)(1) of this section should be
sent at the same time. The application
must state the date that notification in
accordance with paragraph (f)(1) of this
section was made. After receipt of such
an application, the FCC will allow a
period of 20 days for comments or
objections in response to the
notification.

(4) If an objection is received during
the 20-day period from NOAA, the FCC
will, after consideration of the record,
take whatever action is deemed
appropriate.

PART 27—MISCELLANEOUS
WIRELESS COMMUNICATIONS
SERVICES

m 3. The authority citation for part 27
continues to read:
Authority: 47 U.S.C. 154, 301, 302, 303,

307, 309, 332, 336, and 337 unless otherwise
noted.

m 4. Section 27.601 is amended by
revising paragraph (c)(1)(iii) to read as
follows:

§27.601 Guard Band Manager authority
and coordination requirements.

* * * * *

(C) * * *

(1) * *x %

(iii) Would affect areas described in
§1.924 of this chapter.

* * * * *

m 5. Section 27.803 is amended by
revising paragraph (b)(3) to read as
follows:

§27.803 Coordination requirements.
* * * * *

(b) E
(3) That operates in areas listed in
part 1, § 1.924 of this chapter; or

* * * * *

m 5. Section 27.903 is amended by
revising paragraph (b)(3) to read as
follows:

§27.903 Coordination requirements.
* * * * *

(b) * ok %
(3) That operates in areas listed under
part 1, § 1.924 of this chapter.

* * * * *

m 6. Section 27.1003 is amended by
revising paragraph (b)(3) to read as
follows:

§27.1003 Coordination requirements.
* * * * *

(b) * *x %
(3) That operates in areas listed in
part 1, § 1.924 of this chapter;

* * * * *

PART 74—EXPERIMENTAL RADIO,
AUXILIARY, SPECIAL BROADCAST
AND OTHER PROGRAM
DISTRIBUTIONAL SERVICES

m 7. The authority citation for part 74
continues to read:

Authority: 47 U.S.C. 154, 303, 307, 336(f),
336(h) and 554.

m 8. Section 74.25 is amended by
revising paragraph (a)(5) to read as
follows:

§74.25 Temporary conditional operating
authority.
* * * * *

(a) * *x %

(5) The station site does not lie within
an area identified in § 1.924 of this
chapter.

* * * * *
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PART 90—PRIVATE LAND MOBILE
RADIO SERVICES

m 9. The authority citation for part 90
continues to read as follows:

Authority: Sections 4(i), 11, 303(g), 303(r),
and 332(c)(7) of the Communications Act of
1934, as amended, 47 U.S.C. 154(i), 161,
303(g), 303(r), 332(c)(7).

m 10. Section 90.159 is amended by
revising paragraph (b)(5) to read as
follows:

§90.159 Temporary and conditional

permits.

* * * * *
(b) * % %

* * * * *

(5) The applicant has determined that
the proposed station affords the level of
protection to radio quiet zones and
radio receiving facilities as specified in
§ 1.924 of this chapter.

* * * * *

m 11. Section 90.1207 is amended by
revising paragraph (b)(1)(iii) to read as
follows:

§90.1207 Licensing.

* * * * *

(b) E

(1) * * *

(iii) The station would affect areas
identified in § 1.924 of this chapter.

* * * * *

PART 101—FIXED MICROWAVE
SERVICES

m 12. The authority citation for part 101
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

m 13. Section 101.31 is amended by
revising paragraph (b)(1)(v) to read as
follows:

§101.31 Temporary and conditional
authorizations.
* * * * *

(b) * x %

(1) * % %

(v) The station site does not lie within
56.3 kilometers of any international
border, within areas identified in
§§ 1.924(a) through (d) of this chapter
unless the affected entity consents in
writing to conditional operation or, if
operated on frequencies in the 17.8-19.7
GHz band, within any of the areas
identified in § 1.924 of this chapter;

* * * * *

m 14. Section 101.525 is amended by
revising paragraph (a)(1)(iii) to read as
follows:

§101.525 24 GHz system operations.

* * * * *

(a] * % %

(1) * * *

(iii) The station would affect areas
identified in § 1.924 of this chapter.

* * * * *

m 15. Section 101.1009 is amended by
revising paragraph (a)(1)(iii) to read as
follows:

§101.1009 System operations.

* * * * *
R

%i]) * * %

(iii) The station would affect areas
identified in § 1.924 of this chapter.
* * * * *
m 16. Section 101.1329 is amended by
revising paragraph (c) to read as follows:

§101.1329 EA Station license, location,
modifications.
* * * * *

(c) The station would affect areas
identified in § 1.924 of this chapter.

[FR Doc. 04—7799 Filed 4-5-04; 8:45 am|
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 90
[WT Docket No. 99-87; FCC 03-306]

Suspension of Effective Date in 47 CFR
90.209(b)(6)

AGENCY: Federal Communications
Commission.

ACTION: Final rule; suspension of
effectiveness.

SUMMARY: In this document, the
Commission grants four petitions for
stay of the Second Report and Order,
released on February 25, 2003, in this
proceeding. Specifically, the FCC stays
the effectiveness of 47 CFR 90.209(b)(6),
which provides that no new
applications for the 150-174 MHz and/
or 421-512 MHz bands will be
acceptable for filing if the applicant
utilizes channels with a bandwidth
exceeding 11.25 kHz beginning January
13, 2004, and no modification
applications for stations in the 150-174
MHz and/or 421-512 MHz bands that
increase the station’s authorized
interference contour will be acceptable
for filing if the applicant utilizes
channels with a bandwidth exceeding
11.25 kHz, beginning January 13, 2004.
Consequently, the FCC will continue to
accept and process such applications.
DATES: Effective April 6, 2004, 47 CFR
90.209(b)(6) is stayed indefinitely. The
Commission will publish a document in
the Federal Register announcing the
date on which the stay expires.

FOR FURTHER INFORMATION CONTACT: Scot
Stone, Public Safety and Critical
Infrastructure Division, Wireless
Telecommunications Bureau, at (202)
418—-0680.

SUPPLEMENTARY INFORMATION: This is a
summary of the Order, released on
December 3, 2003. The full text of this
document is available for public
inspection and copying during regular
business hours at the FCC Reference
Information Center, Portals II, 445 12th
Street, SW., Room CY-A257,
Washington DC 20554. This document
may also be purchased from the
Commission’s duplicating contractor,
Qualex International, Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone 202—
863—2893, facsimile 202—-863-2898, or
via e-mail qualexint@aol.com. The full
text may also be downloaded at:
http://www.fcc.gov/Wireless/Orders/
2003/fcc03306.txt. Alternative formats
are available to persons with disabilities
by contacting Brian Millin at (202) 418—
7426 or TTY (202) 418-7365.

In the Order, the Commission stayed
the effectiveness of 47 CFR 90.209(b)(6),
which provides that no new
applications for the 150-174 MHz and/
or 421-512 MHz bands will be
acceptable for filing if the applicant
utilizes channels with a bandwidth
exceeding 11.25 kHz beginning January
13, 2004, and no modification
applications for stations in the 150-174
MHz and/or 421-512 MHz bands that
increase the station’s authorized
interference contour will be acceptable
for filing if the applicant utilizes
channels with a bandwidth exceeding
11.25 kHz, beginning January 13, 2004.
The stay will remain in effect until
resolution of the petitions for
reconsideration of the Second Report
and Order, 68 FR 42296, July 17, 2003,
released on February 25, 2003, in this
proceeding.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 04—-7366 Filed 4—-5—04; 8:45 am|]
BILLING CODE 6712-01-P
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DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Parts 541, 542 and 543

[Docket No. NHTSA-2002-12231]

RIN 2127-A146

Federal Motor Vehicle Theft Prevention
Standard

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).

ACTION: Final rule.

SUMMARY: The final rule extends
NHTSA’s anti-theft parts marking
requirement to two different groups of
vehicles. First, the Anti Car Theft Act of
1992 required the Attorney General to
make a finding that NHTSA “shall
apply” the parts marking requirements
to below median theft rate passenger
cars and multipurpose passenger
vehicles with a gross vehicle weight
rating of 6,000 pounds or less, unless
the Attorney General found that the
extension would not substantially
inhibit chop shop operations and motor
vehicle thefts. The Attorney General did
not make that finding about the
extension. Accordingly, the Attorney
General found that the standard should
be extended. Since the Attorney General
found that the standard should be
extended, NHTSA is required by the Act
to issue this final rule extending the
parts marking requirement to all below
median theft rate passenger cars and
multipurpose passenger vehicles
(MPVs) that have a gross vehicle weight
rating of 6,000 pounds or less, but have
not been exempted under 49 CFR Part
543 on the grounds that they are
equipped with an effective anti-theft
device as standard equipment.

Second, to increase the effectiveness
of the first extension, this final rule also
extends the parts marking requirement
to below median theft rate light duty
trucks with major parts that are
interchangeable with a majority of the
covered major parts of the below
median theft rate multipurpose
passenger vehicles and other passenger
motor vehicles made subject to the
requirement by the first extension. If
this additional extension were not
made, it would reduce the ability of
investigators to treat the absence of
intact markings on these multipurpose
passenger vehicles and other passenger
vehicles as a “red flag” indicating a need
for further investigation.

DATES: This final rule is effective
September 1, 2006. Voluntary

compliance is permitted before that
time. If you wish to submit a petition for
reconsideration of this rule, your
petition must be received by June 7,
2004.

ADDRESSES: Petitions for reconsideration
should refer to the docket number and
be submitted to: Administrator, Room
5220, National Highway Traffic Safety
Administration, 400 Seventh Street,
SW., Washington, DC 20590.

Privacy Act: Anyone is able to search
the electronic form of all petitions
received into any of our dockets by the
name of the individual submitting the
petition (or signing the petition, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78) or you
may visit http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: For
technical and policy issues, you may
contact Deborah Mazyck, Office of
Planning and Consumer Standards,
(Telephone: 202—-366—0846) (Fax: 202—
493-2290).

For legal issues, you may contact
George Feygin, Office of Chief Counsel
(Telephone: 202-366—2992) (Fax: 202—
366-3820).
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I. Background and Summary

A. 1984 Motor Vehicle Theft Law
Enforcement Act

In 1984, Congress enacted the Motor
Vehicle Theft Law Enforcement Act (the
1984 Theft Act), directing NHTSA to
issue a theft prevention standard
requiring vehicle manufacturers to mark
the major parts * of “high-theft”” 2 lines of
passenger motor vehicles (parts
marking).3 “Passenger motor vehicle”
was defined in the 1984 Theft Act so as
to exclude multipurpose passenger cars,
leaving passenger cars as the only
included type of vehicle. Pursuant to
that mandate, NHTSA issued a standard
requiring the marking of the major parts
of passenger cars as well as the marking
of replacement parts for those major
parts. The standard, found at 49 CFR
Part 541, became effective on April 24,
1986.4

The parts marking requirement has
remained largely unchanged over the
years. Manufacturers can meet the parts
marking requirement with indelibly
marked labels that cannot be removed
without becoming torn or rendering the
number on the label illegible. If
removed, the label must leave a residue
on the part so that investigators will
have evidence that a label was originally
present. Alteration of the number on the
label must leave traces of the original
number or otherwise visibly alter the
appearance of the label material. A
replacement major part must be marked
with the registered trademark of the
manufacturer of the replacement part, or
some other unique identifier, and the
letter “R”.

As explained in a July 1998 agency
report to Congress updating the findings
of a 1991 agency report to Congress and
evaluating the effects of the 1984 and
1992 Acts,® NHTSA stated that parts
marking deters motor vehicle theft and
aids theft investigators by (1) allowing
investigators to trace a stolen car more
easily to its owner, prove it was stolen,
and make an arrest; (2) allowing
investigators in most jurisdictions to
treat the absence of intact markings as

1Currently, the list of major parts includes:
engine, transmission, hood, fenders, side and rear
doors (including sliding and cargo doors and
decklids, tailgates, or hatchbacks, whichever is
present), bumpers, quarter panels, and pickup
boxes and/or cargo boxes. See 49 CFR 541.5.

2Under the 1984 Theft Act, a “high theft” vehicle
had or was likely to have had a theft rate greater
than the median theft rate for all new vehicles for
calendar years 1983 and 1984. Vehicles with theft
rates higher (or lower) than the median theft rate
are sometimes referred to in this document as
“higher (or lower) than median theft rate.”

3 See Pub. L. 98-547.

4 See 50 FR 43166 (October 24, 1985).

5 See July 1998 Report to Congress (Docket No.
NHTSA-2002-12231-6).
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a “red flag” indicating a need for further
investigation; and (3) in those
jurisdictions requiring inspections of
restored cars before they can be retitled,
assisting officers in identifying vehicles
that have been reassembled using stolen
parts. Additionally, the agency noted
that parts marking provides a useful tool
in prosecuting chop shop owners and
dealers of stolen vehicles and parts.
Facilitating the prosecution of thieves,
operators of chop shops, and dealers in
stolen parts is a significant deterrent to
motor vehicle theft and the operation of
chop shops.

The 1984 Theft Act authorized
exemptions from the parts marking
requirement for vehicle lines in which
antitheft devices were installed as
standard equipment. Manufacturers
were allowed to obtain two new
exemptions per model year through the
1996 model year. Beginning with the
1997 model year, manufacturers were
allowed to obtain one new exemption
per model year. The manufacturer must
petition NHTSA to obtain an exemption.
The agency grants the exemption if it
determines that the devices are likely to
be as effective in reducing and deterring
motor vehicle theft as compliance with
the parts marking requirements.®

B. Anti Car Theft Act of 1992

As aresult of a 1991 agency report to
Congress and other information,
Congress enacted the Anti Car Theft Act
of 1992 (the 1992 Theft Act).” The 1992
Theft Act expanded the application of
the parts marking requirement by
expanding the definition of “passenger
motor vehicle” to include multipurpose
passenger vehicles (MPVs) (i.e.,
passenger vans and sport utility
vehicles) and light duty trucks (LDTs)
(i.e., pickup trucks and cargo vans) with
a gross vehicle weight rating (GVWR) of
6,000 pounds or less.? This definitional
change brought above median theft rate
MPVs and LDTs with a GVWR of 6,000
pounds or less within the parts marking
requirement. Additionally, the 1992
Theft Act also expanded the group of
vehicles considered to be “high theft” ©
to include passenger motor vehicle lines
that had or were likely to have theft
rates below the median theft rate, but
had major parts that were
interchangeable with major parts of

6 See 49 CFR Part 543.

7 See Pub. L. 102-519. October 25, 1992, codified
in 49 U.S.C. Chapter 331. Theft Prevention.

8 See 49 U.S.C. 33101(10).

9Under the 1992 Theft Act, a “high theft” vehicle
has or is likely to have a theft rate greater than the
median theft rate for all new vehicles in the 2-year
period covering calendar years 1990 and 1991. See
49 U.S.C. 33104(a)(1).

above median theft rate vehicles.1©
Finally, the 1992 Theft Act mandated
that NHTSA apply the parts marking
requirement to not more than 50% of
the below median theft rate passenger
vehicles (other than LDTs) that were not
otherwise subject to that requirement.1?
NHTSA implemented these
amendments in a final rule that was
published on December 13, 1994, and
became effective on October 25, 1995.

In addition to making immediate
changes in the application of the parts
marking requirement, the 1992 Theft
Act also required the Attorney General
to conduct two separate reviews relating
to parts marking and issue separate
findings based on each review.

First, the 1992 Theft Act required the
Attorney General to conduct an initial
review of effectiveness and make a
finding requiring that the Secretary of
Transportation expand the parts
marking requirement to all remaining
lines of passenger motor vehicles
(except LTDs), unless the Attorney
General found instead that extending
the requirement would not substantially
inhibit chop shop operations and motor
vehicle theft.12 In effect, Congress
created a rebuttable presumption, i.e.,
parts marking should be expanded
unless the Attorney General was able to
make a finding against the effectiveness
of parts marking. As will be discussed
in greater detail below, the Attorney
General did not make such a finding. 13
Accordingly, the Attorney General
concluded that the parts marking
requirement should be expanded. As a
result of this finding, and in accordance
with the 1992 Theft Act, we issue this
final rule.

Second, the 1992 Theft Act requires
the Attorney General to conduct a long-
range review of parts marking
effectiveness.14 The Attorney General
must make separate findings whether (a)
parts marking has been effective in
substantially inhibiting chop shop
operations and motor vehicle theft,15
and (b) whether the anti-theft devices
for which the agency has granted
exemptions are an effective substitute
for parts marking in inhibiting motor
vehicle theft.16 If the Attorney General
finds that the application of the parts
marking requirement has not been
effective, the agency must terminate the
parts marking requirement. Only if the

10 See 49 U.S.C. 33104(a)(1)(C).

11 See 49 U.S.C. 33103(a).

12 See 49 U.S.C. 33103(c).

13 Attorney General’s Initial Review of
Effectiveness is entitled “The Initial Report.” See
Docket No. NHTSA-2002-12231-5.

14 See 49 U.S.C. 33103(d)(1).

15 See 49 U.S.C. 33103(d)(1)(A).

16 See 49 U.S.C. 33103(d)(1)(B).

Attorney General finds that the anti-
theft devices are an effective substitute
can the agency continue to issue
exemptions.

C. Attorney General’s Initial Report
(2000)

On July 21, 2000, the Attorney
General transmitted to the Secretary of
Transportation a report containing the
results of the initial review. In the
report, the Attorney General noted that

Under the Act, the Secretary is
required to apply the theft standard to
the remaining motor vehicle lines:

unless the Attorney General finds * * * that
applying the [vehicle theft prevention
standard] to the remaining lines of passenger
motor vehicles (except light duty trucks) not
covered by that standard would not
substantially inhibit chop shop operations
and motor vehicle thefts.

The Attorney General did not make
such a finding. Accordingly, the
Attorney General concluded that the
parts marking requirement should be
expanded as required by the 1992 Act,
because she could not find that
requiring motor vehicle manufacturers
to mark major parts in all motor vehicle
lines would not substantially inhibit
chop shop operations and motor vehicle
thefts:

I have determined that the available
evidence warrants application of the vehicle
theft prevention standard to the remaining
motor vehicle lines. That is, the evidence
does not support a finding that requiring
motor vehicle manufacturers to mark major
parts in all motor vehicle lines will not
substantially inhibit chop shop operations
and motor vehicle thefts.

Accordingly, the Attorney General
instead concluded that the parts
marking requirement should be
expanded as required by the 1992 Act.
Thus, in accordance with requirements
of 1992 Theft Act, NHTSA was required
to conduct a rulemaking proceeding
extending the parts marking
requirement.

D. Notice of Proposed Rulemaking
(2002)

Pursuant to the Initial Report, on June
26, 2002, NHTSA published a Notice of
Proposed Rulemaking (NPRM) to extend
the parts marking requirement to all
passenger cars and MPVs with a GVWR
of 6,000 pounds or less (67 FR 43075)
[Docket No. NHTSA-2002-12231].
NHTSA also proposed to extend the
requirement to LTDs with major parts
that are interchangeable with a majority
of the covered major parts of MPVs. In
addition, NHTSA requested comments
on (1) more permanent methods of parts
marking and (2) marking air bags and
window glazing.
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NHTSA received 17 comments on the
NPRM from automobile manufacturers
and their trade associations, a trade
association for automobile dealers, the
insurance industry, law enforcement
agencies, automobile parts
manufacturers and special interest
groups. Some comments supported the
agency’s proposal to expand the parts
marking requirement, while other
opposed it. In preparing its responses to
the various comments questioning the
Attorney General’s Initial Report and
finding, NHTSA informally consulted
with officials at the U.S. Department of
Justice, advising them of those
comments and providing them with a
draft of this notice.

After reviewing the comments, and in
accordance with requirements of the
1992 Theft Act, NHTSA is extending the
parts marking requirement to all lower
than median theft rate passenger cars
and multipurpose passenger vehicles
with a GVWR of 6,000 pounds or less.
The agency is also extending the
requirement to light duty trucks with
major parts that are interchangeable
with a majority of the covered major
parts of multipurpose passenger
vehicles. At this time, NHTSA is not
planning to propose requiring a more
permanent method of parts marking. It
is also not planning to seek authority to
add air bags and glazing to the list of
parts that must be marked.

II. Final Rule
A. Extension of Parts Marking

1. Below Median Theft Rate Theft
Passenger Cars and Multipurpose
Passenger Vehicles

A number of commenters from the
automobile industry, including
manufacturers and trade associations,
collaterally challenged the Attorney
General’s initial report to DOT, arguing
that the parts marking requirement
should not be extended because the
report does not conclusively prove the
effectiveness of parts marking or that the
basis for the report is inadequate.
Specifically, Association of
International Automobile Manufacturers
(AIAM) commented that the Attorney
General’s finding does not conclusively
demonstrate that expansion of parts
marking requirements will be effective
in reducing motor vehicle theft and
chop shop operations.1? In contrast,

17 See Docket No. NHTSA-2002-12231-13. See
also National Automobile Dealer’s Association
(NADA) comment. NADA commented that the
Attorney General’s finding has not proven parts
marking to be effective, but also conceded that the
standard’s questionable effectiveness might
partially be due to its underutilization by the

special interest and law enforcement
groups supported parts marking as an
effective deterrent to chop shop
operations.

The automobile industry criticisms of
the Attorney General’s finding appear to
be based on an incorrect understanding
of the 1992 Theft Act. The 1992 Theft
Act did not premise the extension of the
parts marking requirement upon the
Attorney General’s issuance of a report
proving the effectiveness of parts
marking. Instead, Congress mandated
that NHTSA extend parts marking
unless the Attorney General found that
parts marking is not effective. While the
mandate renders the criticisms of the
Attorney General’s initial report
essentially inapposite for the purposes
of this final rule, we note that the
Attorney General’s report did, in fact,
reflect consideration of all of the factors
(e.g., additional costs, effectiveness,
competition, and available alternative
factors) specified by the 1992 Theft Act.
See 49 U.S.C. 33103(c). The details of
the criticisms of the report are discussed
below.

In its comments, Volkswagen (VW)
alleged that the Attorney General’s
finding was “based to a great extent on
anecdotal input from a few law
enforcement organizations.” This is an
inaccurate characterization of the basis
for the Attorney General’s finding. In
preparing the July 2000 initial report,
the Attorney General relied on a cross-
sectional time series analysis of auto
theft data, and a law enforcement
personnel survey, both prepared by Abt
Associates. The Abt Associates report,
along with information generated from
public comments on the effectiveness of
parts marking, resulted in determination
that parts marking is a cost effective
method of reducing auto theft. As to the
law enforcement survey, the Attorney
General found that it “supports the
expansion of parts marking.”

All but one of the 47 investigators surveyed
by Abt Associates believed that auto parts
marking should be extended to all
automobile lines and to all types of
noncommercial vehicles, especially to
pickup trucks. The majority of the
investigators surveyed indicated that marking
vehicle parts aids in identifying and arresting
those involved in trafficking in stolen
vehicles and stolen parts. Specifically, 75
percent of the auto theft investigators from
big cities surveyed felt that parts marking is
useful or very useful in arresting chop shop
owners and operators and those who deal in
stolen vehicles.

Investigators identified four ways in which
the marking of auto parts provides assistance.

insurance industry and by law enforcement.
(Docket No. NHTSA-2002-12231-17).

The agency believes that the data
sufficiently support the conclusion that
the “evidence does not support a finding
that requiring motor vehicle
manufacturers to mark major parts in all
motor vehicle lines will not
substantially inhibit chop shop
operations and motor vehicle thefts.”
Abt Associates utilized all available
information to prepare the DOJ report
on the effectiveness of expanding the
auto parts marking.

In its first comment, DaimlerChrysler
suggested that the Attorney General’s
findings did not adequately consider the
statutory factors in 49 U.S.C. 33103 (c).
In response to this comment, we note
that the Attorney General considered
the factors of cost, effectiveness,
competition, and available alternative
factors, as required by 49 U.S.C. 33103
(c). Specifically, Attorney General noted
that NHTSA had found that estimated
costs of parts marking is substantially
less than the statutory limit of $24.86 (in
2000 dollars) per vehicle and that the
cost for even small manufacturers was
less than the statutory limit. With
respect to effectiveness, the Attorney
General noted that the theft
“investigators identified the lack of
permanence as the most significant
obstacle to increasing the effective use
of markings’ and urged “DOT to require
permanent, non-removable markings.”
After evaluating the effect on
competition, the Attorney General
found that extending the parts marking
requirement would not harm
competition. In evaluating available
alternative factors, the Attorney General
considered the availability of alternative
methods of reducing theft. She
concluded that anti-theft devices best
serve their purpose when they are used
in conjunction with parts marking, and
not as a substitute for parts marking.

On February 13, 2003,
DaimlerChrysler (DC) submitted
additional comments.18 In those
comments, DC suggested that NHTSA
refrain from issuing a final rule because
it believed that NHTSA had not yet
received from DOJ “all the information
supporting” Attorney General’s finding
on parts marking effectiveness, as
required by 49 U.S.C. 33103(c). The
Attorney General’s Report included a
summary of a comment from Volvo Cars
of North America (Volvo). DC states that
it was unable to obtain a copy of the
Volvo comment from DOJ and that the
document did not appear to exist.

We have received the full record from
the Attorney General, including the
letter submitted by Volvo. The letter
submitted by Volvo was placed in the

18 Docket No. NHTSA-2002-12231-30.
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docket on November 6, 2003.19 In its
comments about the Volvo submission
to the Attorney General,
DaimlerChrysler stated that the Attorney
General’s report is inconclusive because
Volvo has commented “insurance data
supports no marking for low theft cars
with anti-theft devices.” We note that
Volvo did not present any insurance
data that would indicate that parts
marking would not substantially inhibit
chop shop operations. Instead, Volvo
simply presented evidence showing that
certain vehicles equipped with anti-
theft devices have lower-than average
theft rate. These data do not in any way
support a finding that expanded parts
marking would not substantially inhibit
chop shop operations.

DaimlerChrysler and the Alliance of
Automobile Manufacturers suggested
that they were denied a complete,
meaningful opportunity to comment on
NHTSA'’s proposal because the public
comments submitted in response to the
Department of Justice’s September 11,
1998 request for comments (63 FR
48758) in connection with its initial
review were not available in NHTSA’s
docket during the comment period. We
disagree. As noted above, the statutory
mandate to extend the parts marking
requirement based on the Attorney
General’s findings renders the criticisms
of the Attorney General’s initial report
essentially inapposite for the purposes
of this final rule. Likewise, the mandate
renders the record on which the
Attorney General based her report
inapposite for the purposes of this final
rule. The 1992 Act does not contemplate
that this agency should base its decision
in this rulemaking on the record
compiled by the Attorney General.

Ford asserted that the Attorney
General did not separately consider the
effectiveness of passive anti-theft
systems.20 As previously discussed, the
Attorney General considered anti-theft
systems as an alternative to parts
marking and concluded that anti-theft
devices should be used in conjunction
with parts marking, as opposed to as a
replacement of parts marking. We note
that 49 U.S.C. 33103 (c) did not require
that the Attorney General to find a
single most effective anti-theft device.
Instead, the inquiry was limited to
whether available information indicated
that expanded parts marking
requirement would not substantially
inhibit chop shop operations. The fact
that a passive anti-theft device could
also act to inhibit chop-shop operations
does not release NHTSA from a legal
obligation to extend the parts marking

19Docket No. NHTSA-2002-12231-33.
20 Docket No. NHTSA-2002-12231-21.

requirement based on Attorney
General’s findings.

As stated above, the 1992 Theft Act
requires NHTSA to extend the parts
marking requirements, unless the
Attorney General finds in his Initial
Report on parts marking effectiveness
that such a requirement would not
substantially inhibit chop shop
operations and motor vehicle thefts.
Since the Attorney General did not
make that finding, NHTSA must
complete a rulemaking to extend the
standard. In its comment, Advocates for
Highway and Auto Safety emphasized
this point by stating that: “the Secretary
of Transportation, and by delegation
NHTSA, has no legal option other than
to expand parts marking requirement
* * * > and “In light of the Attorney
General’s conclusion that vehicle parts
marking is an effective deterrent to auto
theft, the agency is statutorily required
to extend the scope of the Theft
Prevention Standard * * *.”21

2. Below Median Theft Rate Light Duty
Truck Lines Having Major Parts
Interchangeable With Below Median
Theft Rate Passenger Cars and
Multipurpose Passenger Vehicles

The 1992 Theft Act mandated the
extension of the parts marking
requirement to above median theft rate
MPVs and LDTs, to below median theft
rate MPVs and LDTs that have major
parts that are interchangeable with the
major parts of above median theft rate
vehicles, and to the below median theft
rate MPVs covered by this final rule.
However, the Act did not mandate the
extension of the requirement to other
below median theft rate LDTs.

Extension of parts marking to below
median theft rate MPVs, but not to
below median theft rate LDTs, would
have created a situation in which the
major parts of below median theft rate
MPVs would be marked, while below
median theft rate LDTs that share major
parts with these same MPVs would not
be subject to parts marking
requirements. Failure to apply the parts
marking requirement to these below
median theft rate LDTs would create a
supply of legally unmarked parts
interchangeable with the marked parts
of the below median theft rate MPVs.
This could confuse law enforcement
personnel and hinder effective
prosecution of chop shop operators.
This is because it would have been
difficult or even impossible to draw,
with any confidence, inferences from

21 See Docket No. NHTSA-2002-12231-23; see
also comments by VW, acknowledging that NHTSA
is obligated to expand parts marking based on
Attorney General’s finding (NHTSA-2002-12231—
20).

the absence of a mark on a major part
on a below median theft rate MPV. Such
a part might have been one that
originally been required to be marked,
but had its marking removed because
the part came from a stolen vehicle. But
such a part also might have come from
a below median theft rate vehicle whose
parts were not required to be marked. In
order to remedy this potential problem,
we proposed that below median theft
rate LDTs that have major parts
interchangeable with below median
theft rate MPVs would be subject to
parts marking requirements.

We received a single comment on this
proposal. In its comments, NADA
questioned NHTSA'’s statutory authority
for adopting this proposal. Nevertheless,
NADA did not oppose the concept.

As noted above, below median theft
rate LDTs were not included in the
mandate for extension of the parts
marking requirement.22 Because below
median theft rate LDTs not otherwise
subject to parts marking requirement
may have major parts that are
interchangeable with MPVs that are
subject to parts marking requirement,
we find it necessary to use our implied
discretionary authority to require that
both types of vehicles with
interchangeable parts be parts marked.
Congress addressed the issue of whether
to make a general extension of parts
marking to all remaining vehicles. It
decided to mandate extending parts
marking generally to remaining cars and
MPVs, but not to mandate its extension
generally to remaining LDTs. However,
it did not address the narrower and
more focused issue of whether
supplementary action involving some of
the remaining LDTs was necessary to
make that extension to remaining cars
and MPVs effective. Congress has
already made the judgment that
coverage of vehicles with
interchangeable parts is necessary and
appropriate to making parts marking
effective for vehicles with theft rates
above the median. We believe that a
similar judgment is warranted here.

Under 49 U.S.C. 33104(2), below
median theft rate passenger motor
vehicles (including MPVs and LDTs)
cannot be subjected to parts marking
based on interchangeability of parts if
the below median theft rate vehicles
account for more than 90 percent of
total annual production of all lines of
vehicles that may contain these
interchangeable parts. This statutory
exclusion applies to below median theft
rate vehicles if they account for more
than 90 percent of total annual
production of all lines of vehicles

22 See 49 U.S.C. 33103(b)(1).



17964

Federal Register/Vol.

69, No. 66/Tuesday, April 6, 2004/Rules and Regulations

containing interchangeable parts. For
example, if a given below median theft
rate LDT line would become subject to
parts marking pursuant to this final rule
because it shares major parts with an
MPYV line that is also subject to parts
marking requirement, the LDT line
would nevertheless be excluded if it
accounted for more than 90 of total
production of both lines.

NHTSA has also decided to extend
parts marking to those below median
theft rate LDTs that have major parts
interchangeable with passenger cars. We
believe that extending this requirement
to passenger cars is consistent with the
intent of both the 1992 Theft Act and
the NPRM. NHTSA does not anticipate
any additional burdens on the
manufacturers as a result of this
additional extension because we are
unaware of any LDTSs that have parts
that are interchangeable with passenger
motor vehicles other than MPVs.
However, in the future, a manufacturer
could produce an LDT with major parts
interchangeable with a passenger motor
vehicle other than an MPV. This
additional requirement anticipates this
possibility. As previously discussed, an
LDT line that accounts for more than 90
percent of the total production of all
lines containing parts interchangeable
with the parts of that line would be
excluded from this requirement.

As of the effective date of this final
rule, manufacturers will have to report
to NHTSA new and existing LTD lines
with a majority of major parts
interchangeable with passenger cars and
MPVs pursuant to 49 CFR 542.2.

B. Continued Availability of Exemptions
for Vehicles With Antitheft Devices

Section 33106 of 49 U.S.C., Chapter
331, provides that vehicle
manufacturers of a high-theft vehicle
lines may petition NHTSA for an
exemption from the parts-marking
requirements, including this parts
marking expansion pursuant to the
Attorney General’s initial report, based
on availability of an anti-theft device.
NHTSA may exempt a high theft vehicle
line from the parts marking requirement
if the manufacturer installs an antitheft
device as standard equipment on the
entire vehicle line for which it seeks an
exemption, and NHTSA determines that
the antitheft device is likely to be as
effective in reducing and deterring
motor vehicle theft as compliance with
the part-marking requirements.

Manufacturers were permitted to
receive up to two new exemptions per
model year for model years 1988—-1996.
For model years 1997-2000,
manufacturers were permitted only one
new exemption per model year. After

model year 2000, the number of new
exemptions is contingent on a finding
by the Attorney General, which will be
part of a long-range review of
effectiveness, to be conducted after this
final rule is published. As discussed in
the NPRM, after consulting with DOJ,
the agency decided it could continue
granting one exemption per model year
pending the results of the long-term
review.

This final rule will not affect the
granting of anti-theft device exemptions.
Commenters indicated support for these
exemptions. The Alliance of
Automobile Manufacturers (Alliance)
noted that, as currently drafted, Part 543
applies only to high-theft vehicles and
suggested that NHTSA revise this
language to allow exemptions for all
vehicles subject to the parts marking
requirement. The agency agrees with
this suggestion and is making that
change in this final rule. However, the
agency emphasizes that manufacturers
are still limited to one new exemption
per model year.

C. Exclusion of Small Volume
Manufacturers

Currently, there are approximately
four vehicle manufacturers that qualify
as small businesses under the Small
Business Administration’s regulations.
Because of their small sales volumes,
these manufacturers’ vehicles have not
been subject to the theft prevention
standard.23 Extending the theft
prevention standard to all passenger
cars and MPVs would require these
manufacturers to comply with the
standard for the first time. In the NPRM,
the agency noted that fixed costs
associated with parts marking would be
spread over a smaller number of
vehicles for these manufacturers,
resulting in higher per vehicle costs.
The agency estimated that these fixed
costs would cause the per vehicle costs
to exceed the statutory limit for
manufacturers making fewer than 373
vehicles each year for sale in the United
States. Therefore, the agency proposed
to exclude those manufacturers who
make fewer than 500 vehicles for sale in
the United States each year from the
parts marking requirement.

The Alliance, AIAM, Ferrari and
Lamborghini commented on the number
of vehicles that defined a small volume
manufacturer. Each of the commenters
urged the agency to change the
definition of a small volume
manufacturer from those who make
fewer than 500 vehicles for sale in the
United States each year to those who
make fewer than 5,000 vehicles for sale

2313 CFR 121.201.

in the United States each year.
Lamborghini and the Alliance pointed
out that the definition should be the
same for all safety standards, as it is for
the Environmental Protection Agency
and California Air Resources Board
emissions regulations. AIAM noted that
due to the limited market for their
replacement parts, these vehicles are
unlikely targets of thieves who would
sell parts off of the vehicle. Commenters
were also divided on whether or not
small volume manufacturers could
comply with the parts marking
requirement within the statutory cost
limit.

Further analysis of data with respect
to theft rates of vehicles produced by
small volume manufacturers indicates
that a very limited number of these
vehicles are stolen. Model Year 2001
Preliminary Theft Data showed only two
vehicles produced by manufacturers
that produce fewer than 5,000 vehicles
were stolen in calendar year 2001. We
note that stolen parts from low
production vehicles may be a less
marketable commodity to chop shop
operators, because owners buy
exclusively from authorized service
facilities. Additionally, NHTSA has
taken into account the definition of
“small volume manufacturer” in the
vehicle standards and believes that the
definition of “small volume
manufacturers’ here should, in the
interest of consistency, be expanded to
include those manufacturers who make
fewer than 5,000 vehicles for sale in the
U.S. each year. Therefore, those
manufacturers who make fewer than
5,000 vehicles for sale in the U.S. each
year will be excluded from the
expansion of the theft prevention
standard.

D. Other Issues

1. More Permanent Methods of Parts
Marking

In the NPRM, NHTSA stated that the
agency is considering proposing
performance requirements that would
necessitate the use of more permanent
methods of parts marking. The NPRM
included several questions similar to the
questions that the agency asked when it
published the preliminary version of its
1998 Report to Congress.

Most commenters strongly
recommend identifying and evaluating
the costs associated with more
permanent methods before a final rule is
issued. The comments support
performance requirements that would
necessitate the use of more permanent
parts marking methods. Subsequent to
the comment-closing period, the agency
received information from four
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companies relative to more permanent
marking methods.

DataDot Technology presented
information on vehicle identification in
the form of microdots that could be
sprayed on specific parts of the motor
vehicle, each of which incorporate the
Vehicle Identification Number (VIN).
Retainagroup provided the agency with
information on laser etching of motor
vehicle parts that could be done at the
manufacturing plant. Avery Dennison
provided information on several types
of etching for window glazing
(compound liquid etch, direct laser etch
and sand blast), labels (pressure
sensitive adhesive, heat applied (laser),
radio frequency identification tags using
microtechnology chips, cloth and
thermal transmitted) that are currently
available. In 1997, 3M presented
information on labels that leave the VIN
covertly in the paint of a vehicle, which
is detected by using an ultraviolet light.
However, the agency received very
limited cost information on these
newest technologies.

After reviewing the information
presented by these companies, NHTSA
has decided not to propose requiring
more permanent methods of parts
marking at this time. The agency
believes that more specific cost
information is needed in order to
consider the possibility of initiating a
new proposal for performance
requirements and test procedures.
Accordingly, NHTSA will continue to
monitor future developments of any
new permanent parts marking methods
and associated costs. NHTSA expects
that these new technologies will become
more affordable as they advance,
increasing the likelihood of staying
within the statutory limit.

2. Marking of Air Bags and Window
Glazing

Currently, air bags and window
glazing are not classified as major parts
subject to the parts marking
requirement. In the NPRM, the agency
requested comments on the potential
costs and benefits of marking air bags
and window glazing and whether the
agency should seek the statutory
authority to extend parts marking to
these parts.

A number of commenters supported
expanding the list of vehicle parts to be
marked under the parts marking
standard to include air bag modules and
major pieces of window glazing. The
motor vehicle manufacturers and their
trade associations did not support
marking of air bags or window glazing.
Comments reflected a definite split of
opinion between the motor vehicle
groups and law enforcement.

Air bag theft is a widespread problem.
The National Insurance Crime Bureau,
an organization who partners with
insurers and law enforcement agencies
to detect, prevent and deter fraud and
theft, reports that approximately 50,000
air bags are stolen each year, resulting
in an annual loss of more than $50
million to vehicle owners and their
insurers. Air bags have quickly become
a primary accessory on the black market
for stolen vehicle parts. A new air bag,
which retails for approximately $1,000
from a car dealer, costs $50 to $200 on
the black market. Vehicle manufacturers
provided information on various safety
risks foreseeable during labeling or
inscribing the VIN on the air bags on the
production line (i.e., an air bag’s
suddenly deploying, endangering
unsuspecting workers). However, some
manufacturers indicate that they are
voluntarily cross-referencing the air bag
serial number with the VIN, and that
this information would be available to
law enforcement.

Based on the information provided on
window glazing, NHTSA is not
convinced that window glazing theft is
a widespread problem. While an
argument could be made that the
marking of more parts would increase
the difficulty of running a profitable
“chop shop,” in the past there have been
concerns that adding glazing to the list
of major parts would push the cost of
each vehicle over the statutory cost
limit.

After reviewing these comments,
NHTSA does not believe that there is a
compelling reason at this time to seek
the statutory authority necessary to
extend the parts marking requirement to
air bags and window glazing.

3. Gross Vehicle Weight Rating

While the NPRM did not request
comments from the public on changing
the GVWR limit of 6,000 pounds, the
Metro Transit Police and the
International Association of Auto Theft
Investigators (IAATI) urged NHTSA to
expand parts marking of passenger
vehicles, MPVs and light duty trucks to
all vehicles with a GVWR of 10,000 lbs
or less. Metro Transit Police and IAATI
commented that by limiting the GVWR
to 6,000 pounds or less, the most
expensive MPV, trucks and vans that are
targeted by thieves would be excluded
from component parts marking.

The statute authorizing parts marking
defines “passenger motor vehicle” as
having an upper GVWR limit of 6,000
pounds (49 U.S.C. 33101). Therefore,
NHTSA does not have the authority to
apply this standard to vehicles with a
GVWR greater than 6,000 pounds.

4. National Stolen Passenger Motor
Vehicle Information System

Although the NPRM did not address
the National Stolen Passenger Motor
Vehicle Information System (NSPMVIS)
or its effects on expanding parts
marking, the agency received comments
on this issue. The NSPMVIS will
contain the vehicle identification
numbers of stolen passenger motor
vehicles and stolen passenger motor
vehicle parts. Additionally, the system
will be able to verify the theft status of
salvage and junk motor vehicles and
covered major parts.

The Automotive Recyclers
Association (ARA) believes that
NHTSA'’s proposed rule extending parts
marking requirements to all passenger
cars and MPVs would have a destructive
effect on the entire automotive recycling
industry. This stems from the direct
consequences it has on the recently
proposed DOJ rule to implement the
NSPMVIS. ARA states that under
NHTSA'’s proposed rule to extend parts
marking to virtually all passenger cars
and MPVs, the entire vehicle population
will fall under the requirements of the
NSPMUVIS rule. ARA believes that the
burden and cost of compliance to
legitimate small, professional auto
recyclers would be enormous.

Congress mandated NSPMVIS and
this extension with the intention that
each should be carried out concurrently.
NHTSA does not have the authority to
provide exemptions from the NSPMVIS,
but will initiate discussion with DOJ to
explore options to minimize
unnecessary burdens.

III. Appendix C to Part 541

In reviewing the Theft Prevention
Standard for this final rule, the agency
noticed that Appendix C refers to 1983/
84 median theft rates. Since the agency
now uses the 1990/1991 median theft
rate to determine whether a vehicle is
high theft, this Appendix is amended to
reflect this.

IV. Cost

In the “Final Regulatory Evaluation
(FRE), Expansion of Auto Parts Marking
Requirement Part 541,” February 2004,
the agency estimates the value of thefts
that could potentially be reduced by the
final rule is $38.8 million ($2.756
billion * 0.22 * 0.064).24 It is estimated
that an additional 3.25 million vehicles
per year will have to be marked by this
final rule. The estimated cost is $6.03

240.22 is the percentage of vehicle thefts that are
represented by vehicles not being marked currently,
but will be marked pursuant to this final rule. 0.064
is the agency’s estimate of the potential
effectiveness of the proposal in terms of the
reduction in economic loss for unrecovered thefts.
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per vehicle. Thus, the total annual cost
is $19.6 million (in 2000 dollars). There
is an additional cost of $0.50 or less per
replacement part. The number of
replacement parts sold per year for 3.25
million vehicles is not known. These
costs are consistent with the cost
estimates in the NPRM. For a detailed
discussion of costs associated with this
rulemaking, please see the Final
Regulatory Evaluation (FRE) in the
docket for this rulemaking.

Only commenter, DaimlerChrysler,
commented that NHTSA had
underestimated the actual costs
incurred by manufacturers.
DaimlerChrysler provided confidential
cost estimates indicating that Mercedes-
Benz USA, which currently does not
have to mark any vehicles, would incur
costs greater than the $24.86 limit per
vehicle. The agency analyzed these cost
estimates, which assumed that fixed
costs such as purchasing printers would
be paid off in the first year of use. If
these fixed costs were amortized over a
3-year period, the typical assumption
used by NHTSA in its cost estimates,
the costs would be below the $24.86
limit. DaimlerChrysler’s ongoing cost
estimates were much lower after the
first model year.

V. Effective Date

The agency proposed September 1,
2005 as the effective date for the new
rule. AIAM and the Alliance,
manufacturer trade associations, both
commented that this would be sufficient
leadtime to implement the new
requirements, provided that the agency
did not adopt a requirement for more
permanent methods of parts marking.

TAATI and the Metro Transit Police
commented that many manufacturers
are beginning to introduce new model
year vehicles prior to September of the
previous year. Therefore, they urged
NHTSA to change the effective date so
that parts marking would be required for
all 2006 model year vehicles.

IAATI and Metro Transit Police are
correct in saying that manufacturers
have begun introducing new model year
vehicles earlier. However, NHTSA is
concerned that if their suggestion were
adopted, manufacturers who choose to
change their model year designations
early would be penalized because they
would be required to comply with these
new requirements with less leadtime.
NHTSA agrees that it would be
preferable for all vehicles for a certain
model year to have parts marking.
Therefore, we are allowing
manufacturers to comply with the new
requirements early if they wish to
introduce a new model year prior to the

effective date and wish to have all
vehicles marked the same.

However, given the time that has
elapsed since the publication of the
NPRM, NHTSA is changing the effective
date to September 1, 2006. We
anticipate that many manufacturers will
be able to comply prior to that date
voluntarily. However, for manufacturers
that must comply with the parts
marking requirements for the first time,
this two-year plus leadtime should
allow sufficient time to acquire any
necessary equipment and otherwise
prepare for the effective date.

VI. Rulemaking Analyses and Notices

A. Executive Order 12866 (Federal
Regulation) and DOT Regulatory
Policies and Procedures

This rulemaking document was not
reviewed under E.O. 12866, “Regulatory
Planning and Review.”” The agency has
considered the impact of this
rulemaking action under the
Department of Transportation’s
regulatory policies and procedures, and
has determined that it is not
“significant”” under them. In the FRE,
Expansion of Auto Parts Marking
Requirement Part 541, June 2003, the
agency estimated the value of thefts that
could potentially be reduced by the
final rule is $38.8 million.

It is estimated that an additional 3.25
million vehicles per year will have to be
marked. The estimated cost is $6.03 per
vehicle. Thus, the total annual cost is
$19.6 million (in 2000 dollars). There is
an additional cost of $0.50 or less per
replacement part. The number of
replacement parts sold per year for 3.25
million vehicles is not known.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
(Pub. L. 96-354), as amended, requires
agencies to evaluate the potential effects
of their proposed and final rules on
small businesses, small organizations
and small governmental jurisdictions. A
Regulatory Flexibility Analysis (RFA)
describing the impact of proposed rules
on small entities is included in the FRE
for this final rule. Based on this
analysis, NHTSA has excluded
manufacturers of less than 5,000
vehicles annually for sale in the United
States from this final rule.

C. National Environmental Policy Act

NHTSA has analyzed this final rule
for the purposes of the National
Environmental Policy Act. The agency
has determined that implementation of
this action will not have any significant
impact on the quality of the human
environment.

D. Executive Order 13132 (Federalism)

NHTSA has analyzed this final rule in
accordance with the principles and
criteria contained in Executive Order
13132 and have determined that it does
not have sufficient Federal implications
to warrant consultation with State and
local officials or the preparation of a
Federalism summary impact statement.
The final rule will not have any
substantial impact on the States, or on
the current Federal-State relationship,
or on the current distribution of power
and responsibilities among the various
local officials.

E. Unfunded Mandates Act

The Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4) requires
agencies to prepare a written assessment
of the costs, benefits and other effects of
proposed or final rules that include a
Federal mandate likely to result in the
expenditure of State, local or tribal
governments, in the aggregate, or by the
private sector, of more than $100
million annually (adjusted annually for
inflation with base year of 1995).
Adjusting this amount by the implicit
gross domestic product price deflator for
the year 2000 results in $109 million
(106.99/98.11=1.09). The assessment
may be included in conjunction with
other assessments, as it is here.

This final rule will not result in
expenditures by State, local or tribal
governments or automobile or
automobile parts manufacturers of more
than $109 million annually.

F. Civil Justice Reform

This final rule does not have any
retroactive effect. A petition for
reconsideration or other administrative
proceeding will not be a prerequisite to
an action seeking judicial review of this
rule. This final rule will not preempt the
states from adopting laws or regulations
on the same subject, except that it will
preempt a state regulation that is in
actual conflict with the Federal
regulation or makes compliance with
the Federal regulation impossible or
interferes with the implementation of
the Federal statute.

G. Paperwork Reduction Act

The Department of Transportation has
not submitted an information collection
request to OMB for review and
clearance under the Paperwork
Reduction Act of 1995 (Pub.L. 104-13,
44 U.S.C. Chapter 35). This rule does
not impose any new information
collection requirements on
manufacturers.
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H. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Pub. L. 104-113,
section 12(d) (15 U.S.C. 272) directs us
to use voluntary consensus standards in
regulatory activities unless doing so
would be inconsistent with applicable
law or otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies, such as the Society of
Automotive Engineers (SAE). The
NTTAA directs us to provide Congress,
through OMB, explanations when we
decide not to use available and
applicable voluntary consensus
standards.

We are unaware of any voluntary
consensus standards for theft parts
marking.

List of Subjects
49 CFR Part 541

Administrative practice and
procedure, Labeling, Motor vehicles,
Reporting and recordkeeping
requirements.

49 CFR Part 542

Administrative practice and
procedure, National Highway Traffic
Safety Administration, Reporting
requirements.

49 CFR Part 543

Administrative practice and
procedure, National Highway Traffic
Safety Administration, Reporting
requirements.

m In consideration of the foregoing,
NHTSA is amending 49 CFR Chapter V
as follows:

PART 541—FEDERAL MOTOR
VEHICLE THEFT PREVENTION
STANDARD

m 1. The authority citation for Part 541
continues to read as follows:

Authority: 49 U.S.C. 322, 33101, 33102,
33103, 33105; delegation of authority at 49
CFR 1.50.

m 2. Section 541.3 isrevised to read as
follows:

§541.3 Application.

This standard applies to the
following:

(a) Passenger motor vehicle parts
identified in § 541.5(a) that are present:

(1) In passenger cars and
multipurpose passenger vehicles with a

gross vehicle weight rating of 6,000
pounds or less; and

(2) In light duty trucks that NHTSA
has finally determined pursuant to 49
CFR part 542, to be high theft based on
the 1990/91 median theft rate and listed
in appendix A of this part.

(3) In light duty trucks that NHTSA
has finally determined pursuant to 49
CFR part 542, to have a majority of
major parts interchangeable with those
of a passenger motor vehicle identified
in paragraphs (a)(1) and (2) of this
section and listed in appendix B of this
part.

(b) Replacement parts for passenger
motor vehicles described in paragraphs
(a)(1) and (2) of this section, if the part
is identified in § 541.5(a).

(c) This standard does not apply to
passenger motor vehicle parts that are
present in passenger cars, multipurpose
passenger vehicles, and light duty
trucks manufactured by a motor vehicle
manufacturer that manufactures fewer
than 5,000 vehicles for sale in the
United States each year.

m 3. Section 541.5 is amended by
revising the first sentence of paragraph
(e)(2) as follows:

§541.5 Requirements for passenger motor
vehicles.
* * * * *

(e] * * %

(2) Each manufacturer subject to
paragraph (e)(1) of this section shall, not
later than 30 days before the line is
introduced into commerce, inform
NHTSA in writing of the target areas
designated for each line subject to this
standard. * * *

* * * * *

m 4. Appendix A to Part 541 is revised
to read as follows:

Appendix A to Part 541—Light Duty
Truck Lines Subject to the
Requirements of This Standard

Manufacturer Subject lines

General Motors .... | Chevrolet S—10 Pickup.

GMC Sonoma Pickup.

m 5. Appendix A-Ito Part 541 is
amended by revising the title to read as
follows:

Appendix A-I to Part 541—Lines with
Antitheft Devices Which are Exempted
From the Parts-Marking Requirements
of This Standard Pursuant to 49 CFR
Part 543

m 6. Appendix A-II to Part 541 is
amended by revising the title to read as
follows:

Appendix A-II to Part 541—Lines with
Antitheft Devices which are Exempted
in-Part from the Parts-Marking
Requirements of this Standard
Pursuant to 49 CFR Part 543

m 7. Appendix B to Part 541 is revised
to read as follows:

Appendix B to Part 541—Light Duty
Truck Lines With Theft Rates below the
1990/91 Median Theft Rate, Subject to
the Requirements of This Standard

Manufacturer Subject lines

None

m 8. Appendix C to Part 541 is amended
by revising the title and the Application
and Methodology sections to read as
follows:

Appendix C to Part 541—Criteria for
Selecting Light Duty Truck Lines Likely

To Have High Theft Rates
* * * * *
Application

These criteria apply to lines of passenger
motor vehicles initially introduced into
commerce on or after September 1, 2005.

Methodology

These criteria will be applied to each line
initially introduced into commerce on or
after September 1, 2005. The likely theft rate
for such lines will be determined in relation
to the national median theft rate for 1990 and
1991. If the line is determined to be likely to
have a theft rate above the national median,
the Administrator will select such line for
coverage under this theft prevention
standard.
* * * * *

PART 542—PROCEDURES FOR
SELECTING LINES TO BE COVERED
BY THE THEFT PREVENTION
STANDARD

m 9. The authority citation for Part 542
continues to read as follows:

Authority: 15 U.S.C. 2021, 2022, and 2023;
delegation of authority at 49 CFR 1.50.

m 10. The title of Part 542 is revised to
read as follows:

PART 542—PROCEDURES FOR
SELECTING LIGHT DUTY TRUCK
LINES TO BE COVERED BY THE
THEFT PREVENTION STANDARD

W 11. Section 542.1 is revised to read as
follows:

§542.1 Procedures for selecting new light
duty truck lines that are likely to have high
or low theft rates.

(a) Scope. This section sets forth the
procedures for motor vehicle
manufacturers and NHTSA to follow in
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the determination of whether any new
light duty truck line is likely to have a
theft rate above or below the 1990/91
median theft rate.

(b) Application. These procedures
apply to each manufacturer that plans to
introduce a new light duty truck line
into commerce in the United States on
or after September 1, 2005, and to each
of those new lines.

(c) Procedures. (1) Each manufacturer
shall use the criteria in Appendix C of
part 541 of this chapter to evaluate each
new light duty truck line and to
conclude whether the new line is likely
to have a theft rate above or below the
1990/91 median theft rate.

(2) For each new light duty truck line,
the manufacturer shall submit its
evaluations and conclusions made
under paragraph (c) of this section,
together with the underlying factual
information, to NHTSA not less than 15
months before the date of introduction.
The manufacturer may request a
meeting with the agency during this
period to further explain the bases for
its evaluations and conclusions.

(3) Within 90 days after its receipt of
the manufacturer’s submission under
paragraph (c)(2) of this section, the
agency independently evaluates the new
light duty truck line using the criteria in
Appendix C of part 541 of this chapter
and, on a preliminary basis, determines
whether the new line should or should
not be subject to § 541.2 of this chapter.
NHTSA informs the manufacturer by
letter of the agency’s evaluations and
determinations, together with the
factual information considered by the
agency in making them.

(4) The manufacturer may request the
agency to reconsider any of its
preliminary determinations made under
paragraph (c)(3) of this section. The
manufacturer shall submit its request to
the agency within 30 days of its receipt
of the letter under paragraph (c)(3) of
this section. The request shall include
the facts and arguments underlying the
manufacturer’s objections to the
agency’s preliminary determinations.
During this 30-day period, the
manufacturer may also request a
meeting with the agency to discuss
those objections.

(5) Each of the agency’s preliminary
determinations under paragraph (c)(3) of
this section shall become final 45 days
after the agency sends the letter
specified in paragraph (c)(3) of this
section unless a request for
reconsideration has been received in
accordance with paragraph (c)(4) of this
section. If such a request has been
received, the agency makes its final
determinations within 60 days of its
receipt of the request. NHTSA informs

the manufacturer by letter of those
determinations and its response to the
request for reconsideration.

m 12. Section 542.2 is revised to read as
follows:

§542.2 Procedures for selecting low theft
light duty truck lines with a majority of
major parts interchangeable with those of a
passenger motor vehicle line.

(a) Scope. This section sets forth the
procedures for motor vehicle
manufacturers and NHTSA to follow in
the determination of whether any light
duty truck lines that have or are likely
to have a low theft rate have major parts
interchangeable with a majority of the
covered major parts of a passenger
motor vehicle line.

(b) Application. These procedures
apply to:

(1) Each manufacturer that
produces—

(i) At least one passenger motor
vehicle line identified in 49 CFR
541.3(a)(1) and (2) that has been or will
be introduced into commerce in the
United States, and

(ii) At least one light duty truck line
that has been or will be introduced into
commerce in the United States and that
the manufacturer identifies as likely to
have a theft rate below the median theft
rate; and

(2) Each of those likely sub-median
theft rate light duty truck lines.

(c) Procedures. (1) For each light duty
truck line that a manufacturer identifies
under appendix C of part 541 of this
chapter as having or likely to have a
theft rate below the median rate, the
manufacturer identifies how many and
which of the major parts of that line will
be interchangeable with the covered
major parts of any of its passenger motor
vehicle lines.

(2) If the manufacturer concludes that
a light duty truck line that has or is
likely to have a theft rate below the
median theft rate has major parts that
are interchangeable with a majority of
the covered major parts of a passenger
motor vehicle line, the manufacturer
determines whether all the vehicles of
those lines with sub-median or likely
sub-median theft rates will account for
more than 90 percent of the total annual
production of all of the manufacturer’s
lines with those interchangeable parts.

(3) The manufacturer submits its
evaluations and conclusions made
under paragraphs (c)(1) and (2) of this
section, together with the underlying
factual information, to NHTSA not less
than 15 months before the date of
introduction. During this period, the
manufacturer may request a meeting
with the agency to further explain the

bases for its evaluations and
conclusions.

(4) Within 90 days after its receipt of
the manufacturer’s submission under
paragraph (c)(3) of this section, NHTSA
considers that submission, if any, and
independently makes, on a preliminary
basis, the determinations of those light
duty truck lines with sub-median or
likely sub-median theft rates which
should or should not be subject to
§541.5 of this chapter. NHTSA informs
the manufacturer by letter of the
agency’s preliminary determinations,
together with the factual information
considered by the agency in making
them.

(5) The manufacturer may request the
agency to reconsider any of its
preliminary determinations made under
paragraph (c)(4) of this section. The
manufacturer must submit its request to
the agency within 30 days of its receipt
of the letter under paragraph (c)(4) of
this section informing it of the agency’s
evaluations and preliminary
determinations. The request must
include the facts and arguments
underlying the manufacturer’s
objections to the agency’s preliminary
determinations. During this 30-day
period, the manufacturer may also
request a meeting with the agency to
discuss those objections.

(6) Each of the agency’s preliminary
determinations made under paragraph
(c)(4) of this section becomes final 45
days after the agency sends the letter
specified in that paragraph unless a
request for reconsideration has been
received in accordance with paragraph
(c)(5) of this section. If such a request
has been received, the agency makes its
final determinations within 60 days of
its receipt of the request. NHTSA
informs the manufacturer by letter of
those determinations and its response to
the request for reconsideration.

PART 543—EXEMPTION FROM
VEHICLE THEFT PREVENTION
STANDARD

m 13. The authority citation for Part 543
continues to read as follows:

Authority: 15 U.S.C. 2025; delegation of
authority at 49 CFR 1.50.

W 14. Section 543.3 is revised to read as
follows:

§543.3 Application.

This part applies to manufacturers of
passenger motor vehicles, and to any
interested person who seeks to have
NHTSA terminate an exemption.

W 15. Section 543.5(a) is revised to read
as follows:
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§543.5 Petition: General requirements.

(a) For each model year through
model year 1996, a manufacturer may
petition NHTSA to grant exemptions for
up to two additional lines of its
passenger motor vehicles from the
requirements of part 541 of this chapter.
For each model year after model year
1996, a manufacturer may petition
NHTSA to grant an exemption for one
additional line of its passenger motor
vehicles from the requirements of part
541 of this chapter.

* * * * *

Issued on March 29, 2004.
Jeffrey W. Runge,
Administrator.
[FR Doc. 04—7492 Filed 4-5-04; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF HOMELAND
SECURITY

Transportation Security Administration

49 CFR Part 1572

[Docket No. TSA-2003-14610; Amendment
No. 1572-3]

RIN 1652-AA17

Security Threat Assessment for
Individuals Applying for a Hazardous
Materials Endorsement for a
Commercial Drivers License; Final
Rule

AGENCY: Transportation Security
Administration (TSA), Department of
Homeland Security (DHS).

ACTION: Final rule.

SUMMARY: The Transportation Security
Administration (TSA) is issuing this
final rule, which amends its Interim
Final Rule (IFR) establishing security
threat assessment standards for
commercial drivers authorized to
transport hazardous materials. TSA is
changing the date on which fingerprint-
based background checks must begin in
all States to January 31, 2005. TSA is
making this change so that the States
will have enough time to make changes
to their existing commercial driver
safety and testing programs to facilitate
implementation.

DATES: Effective April 6, 2004.

FOR FURTHER INFORMATION CONTACT: For
technical questions: John Berry,
Credentialing Program Office,
Transportation Security Administration
Headquarters, East Building, Floor 8,
601 12th Street, telephone: (571) 227—
1757, e-mail: John.Berry1@dhs.gov.
Steve Sprague, Maritime and Land,
Transportation Security Administration

Headquarters, West Building, Floor 9,
701 12th Street, Arlington, VA,
telephone: (571) 227-1468, e-mail
Steve.Sprague@dhs.gov.

For legal questions: Christine Beyer,
Office of Chief Counsel, Transportation
Security Administration Headquarters,
West Building, Floor 8, TSA-2, 601
South 12th Street, Arlington, VA 22202—
4220; telephone: (571) 227-2657; e-mail:
Christine.Beyer@dhs.gov.

SUPPLEMENTARY INFORMATION:
Comments: TSA is not requesting
comments to this final rule.

Availability of Rulemaking Document

You can get an electronic copy of this
final rule using the Internet by:

(1) Searching the Department of
Transportation’s electronic Docket
Management System (DMS) web page
(http://dms.dot.gov/search);

(2) Accessing the Government
Printing Office’s web page at http://
www.access.gpo.gov/su_docs/aces/
aces140.html; or

(3) Visiting TSA’s Laws and
Regulations web page at http://
www.tsa.gov/laws_regs/gov_index.shtm.

In addition, copies are available by
writing or calling the individuals in the
FOR FURTHER INFORMATION CONTACT
section. Please be sure to identify the
docket number when making requests.

Small Entity Inquiries

The Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996 requires TSA to comply with small
entity requests for information or advice
about compliance with statutes and
regulations within TSA'’s jurisdiction.
Any small entity that has a question
regarding this document may contact
the persons listed in the FOR FURTHER
INFORMATION CONTACT section for
information or advice. You can get
further information regarding SBREFA
on the Small Business Administration’s
Web page at http://www.sba.gov/advo/
laws/law_lib.html.

Background

On May 5, 2003, TSA published an
interim final rule (IFR) that requires a
security threat assessment of
commercial drivers who are authorized
to transport hazardous materials.® The
IFR implements several statutory
mandates, discussed below, including a
check of relevant criminal and
international databases, and appeal and
waiver procedures. In the IFR, TSA also
stated that it would provide guidance on
how fingerprints would be collected and
adjudicated.

168 FR 23852, May 5, 2003.

TSA requested and received
comments from the States, labor
organizations, and trucking industry
associations. In addition, TSA held
working group sessions with the States
to discuss potential fingerprinting
systems that would achieve the
statutory requirements, but would not
adversely impact the States.

Based on the comments received and
the working sessions with the States, on
November 7, 2003, TSA amended the
IFR to delay the date on which
fingerprint collection would begin.2 The
amended IFR provided that the States
must begin to collect fingerprints and
the accompanying identification
information as of April 1, 2004. Any
State unable to meet this deadline was
required to submit a fingerprint
collection plan to TSA and request an
extension of time (waiver) to submit the
biographical information. The amended
IFR required all States to be in
compliance with the rule by December
1, 2004.

As a result of comments and
correspondence received since
November 2003, TSA has determined to
eliminate the April 1, 2004 deadline. At
present, more than thirty-five States
have requested an extension of time to
establish a fingerprint collection
program. In addition, several States, in
their requests for an extension of time,
expressed concern over their ability to
meet the December 1, 2004 deadline for
all States to be in compliance with the
rule. For this reason, discussed in
greater detail below, fingerprinting will
begin no later than January 31, 2005.

Under legislation passed in late
2003,3 DHS must charge a fee for the
cost of any credential and background
check provided through the Department
for workers in the field of
transportation. DHS, through TSA, is in
the process of preparing rulemaking
documents to establish reasonable fees
for this and other similar credentialing
programs. With the proposed deadline
extension, TSA will work to coordinate
the timing of fee assessments with the
fingerprint-based portion of the
background records check.

USA PATRIOT Act

The Uniting and Strengthening
America by Providing Appropriate
Tools Required to Intercept and
Obstruct Terrorism (USA PATRIOT) Act
was enacted on October 25, 2001.4
Section 1012 of the USA PATRIOT Act
amended 49 U.S.C. Chapter 51 by

268 FR 63033, November 7, 2003.

3Pub. L. 108-90, October 1, 2003, 117 Stat. 1137,
Section 520.

4Pub. L. 107-56, October 25, 2001, 115 Stat. 272.
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adding a new section 5103a titled
“Limitation on issuance of hazmat
licenses.” Section 5103a(a)(1) provides:

A State may not issue to any individual a
license to operate a motor vehicle
transporting in commerce a hazardous
material unless the Secretary of
Transportation has first determined, upon
receipt of a notification under subsection
(c)(1)(B), that the individual does not pose a
security risk warranting denial of the
license.?

Section 5103a(a)(2) subjects license
renewals to the same requirements.

Section 5103a(c) requires the Attorney
General, upon the request of a State in
connection with issuance of a hazardous
materials endorsement (HME), to carry
out a background records check of the
individual applying for the endorsement
and, upon completing the check, to
notify the Secretary (as delegated to the
Administrator of TSA) of the results.
The Secretary then determines whether
the individual poses a security risk
warranting denial of the endorsement.
The background records check must
consist of: (1) a check of the relevant
criminal history databases; (2) in the
case of an alien, a check of the relevant
databases to determine the status of the
alien under U.S. immigration laws; and
(3) as appropriate, a check of the
relevant international databases through
Interpol-U.S. National Central Bureau or
other appropriate means.

Safe Explosives Act

Congress enacted the Safe Explosives
Act (SEA) on November 25, 2002.6
Sections 1121-1123 of the SEA
amended section 842(i) of Title 18 of the
U.S. Code by adding several categories
to the list of persons who may not
lawfully “ship or transport any
explosive in or affecting interstate or
foreign commerce” or “receive or
possess any explosive which has been
shipped or transported in or affecting
interstate or foreign commerce.” Prior to
the amendment, 18 U.S.C. 842(i)
prohibited, among other things, the
transportation of explosives by any
person under indictment for or
convicted of a felony, a fugitive from
justice, an unlawful user or addict of
any controlled substance, and any
person who had been adjudicated as a
mental defective or committed to a
mental institution. The amendment
added three new categories to the list of
prohibited persons: aliens (with certain

5The Secretary of Transportation delegated the
authority to carry out the provisions of this section
to the Under Secretary of Transportation for
Security/Administrator of TSA. 68 FR 10988, March
7, 2003.

6Pub. L. 107-296, November 25, 2002, 116 Stat.
2280.

limited exceptions), persons
dishonorably discharged from the armed
forces, and former U.S. citizens who
have renounced their citizenship.
Individuals who violate 18 U.S.C. 842(i)
are subject to criminal prosecution.?
These incidents are investigated by the
Bureau of Alcohol, Tobacco, Firearms,
and Explosives (ATF) of the Department
of Justice and referred, as appropriate, to
United States Attorneys.

However, 18 U.S.C. 845(a)(1) provides
an exception to section 842(i) for “any
aspect of the transportation of explosive
materials via railroad, water, highway,
or air which are regulated by the United
States Department of Transportation
(DOT) and agencies thereof, and which
pertain to safety.” Under this exception,
if DOT regulations address the
transportation security issues of persons
engaged in a particular aspect of the safe
transportation of explosive materials,
then those persons are not subject to
prosecution under 18 U.S.C. 842(i)
while they are engaged in the
transportation of explosives in
commerce. TSA issued the interim final
rule in coordination with agencies
within DOT, the Federal Motor Carrier
Safety Administration and Research and
Special Programs Administration, and
triggered this exception. The action TSA
takes now to move the date on which
fingerprinting must begin does not affect
the application of the exception.

The Interim Final Rule

To comply with the mandates of the
USA PATRIOT Act, and to trigger the
exception in 18 U.S.C. 845(a)(1) for the
transportation of explosives, TSA issued
the May 2003 IFR. Under the IFR, TSA
determines that an individual poses a
security threat if he or she: (1) is an
alien (subject to certain exceptions) or a
U.S. citizen who has renounced his or
her U.S. citizenship; (2) is wanted or
under indictment for certain felonies;
(3) has a conviction in military or
civilian court for certain felonies; (4) has
been adjudicated as a mental defective
or involuntarily committed to a mental
institution; or (5) is considered to pose
a security threat based on a review of
pertinent databases.

The IFR also establishes conditions
under which individuals who have been
determined to be security threats can
appeal the determination, and a waiver
process for those individuals who
otherwise could not obtain an HME
because they have disqualifying
felonies, or were adjudicated as mental
defectives or involuntarily committed to

7 The penalty for violation of 18 U.S.C. 842(i) is
up to ten years imprisonment and a fine of up to
$250,000.

a mental institution. Finally, the IFR
prohibits an individual from holding,
and a State from issuing, renewing, or
transferring, an HME for a driver unless
the individual has met the TSA security
threat assessment standards.

Based on the comments received
following publication of the IFR and the
working sessions with the States, TSA
amended the IFR on November 7, 2003,
to delay the date on which fingerprint
collection would begin. The amended
IFR provided that the States must begin
collecting fingerprints and the
accompanying identification
information as of April 1, 2004. Any
State unable to meet this deadline was
required to submit a fingerprint
collection plan to TSA and request an
extension of time to submit the
biographical information. Under the
amended IFR, all States were required to
be in compliance with the rule by
December 1, 2004.

Summary of the Final Rule

TSA believes that the fingerprint
collection date should be delayed so
that TSA and each State may develop a
threat assessment program within the
existing fiscal, procurement, and legal
constraints each entity faces. By issuing
the rule now, TSA hopes to prevent
unnecessary expenditures the States
may make in the short term and to
provide the States the time needed to
develop the program in an organized
fashion. This final rule provides that
fingerprint collection must begin no
later than January 31, 2005. However,
TSA will work with States to begin
fingerprint collection and submission
before that date using pilot programs.

Many States must initiate rulemaking
or enact new legislation to authorize the
collection of fees to cover any State
costs associated with the new program.
Some State legislatures meet biannually
and many meet for just a few months of
the year. Also, many States operate
under fiscal and procurement schedules
that do not permit the purchase of
necessary equipment and software
improvements before April 1, 2004.

At the Federal level, TSA will
complete the rulemaking proceeding to
establish a fee for the security threat
assessment.

Prior to January 31, 2005, TSA will
conduct name-based, terrorist-focused
checks on drivers who are currently
authorized to transport hazardous
materials. If TSA discovers during the
course of these name-based checks that
an individual is suspected of posing or
poses a security threat, TSA will initiate
action to revoke the individual’s HME,
in accordance with the procedures in 49
CFR 1572.141. The individual will be
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provided with an opportunity to correct
underlying records or cases of mistaken
identity by submitting fingerprints or
corrected court records.

With an estimated population of 3.5
million drivers, the government will
prioritize the background check process
by searching terrorist-related databases
first. TSA believes that this name-based
check of all drivers who are currently
authorized to transport hazmat will
enable the agency to focus on
individuals who may pose a more
immediate threat of terrorist or other
dangerous activity. Following that
check, TSA will then search criminal
databases that include outstanding
criminal wants and warrants, and
immigration records to determine
citizenship status.

TSA has assessed the risks associated
with the transportation of hazardous
materials via commercial vehicle and
has determined that in conducting
name-based checks prior to January
2005, and initiating fingerprint-based
criminal history checks as of January 31,
2005, the risks are effectively addressed.
The terrorist-related information that
TSA will search prior to January 2005,
is the best indication of an individual’s
predisposition to commit or conspire to
commit terrorist acts. TSA has
determined that the more imminent
threat is an individual whose
background includes terrorism-related
activity. This approach is consistent
with the USA PATRIOT Act and meets
the needs of the States.

Also, it is important to note that TSA
is not delaying the September 2, 2003,
compliance date set forth in § 1572.5(b)
for surrendering an HME. This section
requires any HME holder who does not
meet the security threat assessment
standards in part 1572 to surrender the
endorsement beginning on September 2,
2003. For instance, an individual who
knows that he or she has committed a
disqualifying offense within the
prescribed time periods is required to
relinquish his or her HME beginning
September 2, 2003. Nothing in this final
rule alters this surrender requirement.

In the context of this rulemaking, the
surrender requirement buttresses TSA’s
determination that we should attempt to
identify potential terrorist threats from
terrorism-related information databases
before analyzing criminal history
records. As of September 2, 2003, all
HME drivers are required to self-report
any disqualifying offenses that would
appear on a fingerprint-based criminal
history records check. TSA will work
closely with the State Departments of
Motor Vehicles, labor organizations, and
the trucking industry to communicate
this surrender provision widely and to

inform affected drivers of the existing
waiver process.

Based on the foregoing, the exception
found in 18 U.S.C. 845(a)(1) continues
to apply, and persons otherwise
prohibited from lawfully possessing
explosives who are transporting
explosives in commerce would not be
subject to criminal prosecution under
section 842(i).

This final rule amends the November
2003 IFR by changing the fingerprint
start date and the date on which the
States may issue, renew, or transfer
HMESs only after the threat assessment is
complete. In view of the fact that many
of the States cannot begin collecting
fingerprints or gathering pertinent
identification data from drivers by April
1, 2004, and that TSA will not have
regulatory authority to charge fees to
cover the costs of the security threat
assessments before late 2004 when the
fee collection rulemaking is complete,
TSA is changing the date that all States
must begin collecting fingerprints and
gathering identification data from
hazmat drivers to January 31, 2005. This
change accommodates the fiscal and
legal tasks that must be completed first.

TSA will complete a rulemaking
proceeding to collect fees to cover the
cost of each security threat assessment.
In the near future, TSA will issue a rule
that establishes reasonable fees (Fee
Rule) to cover the cost of the hazmat
driver security threat assessment.

Section-by-Section Analysis

TSA is adding a definition of “Pilot
State” to §1572.3. A “Pilot State” is a
State that volunteers to begin the
security threat assessment process prior
to January 31, 2005. TSA also is making
changes to § 1572.5 concerning the date
on which TSA’s threat assessment based
on fingerprint-based criminal history
record checks must be underway. The
new dates in paragraph 1572.5(c)(2),
and the deletion of the dates in
paragraph 1572.5(b)(2), reflect TSA’s
decision to delay the date on which the
collection of fingerprints and
accompanying biographical data must
begin from April 1, 2004, to January 31,
2005.

TSA is revising paragraph (c)(3) with
requirements for States that volunteer to
be Pilot States. Pilot States will be
required to collect the identifying
information required in 49 CFR
1572.5(e) and collect and submit
fingerprints in accordance with
procedures approved by TSA. TSA will
work with Pilot States on procedures for
the collection and submission of
fingerprints.

TSA is removing the requirement in
paragraph 1572.5(c)(4) that States must

submit fingerprints and information, or
request an extension as of April 1, 2004.
The requirement that is now in
paragraph 1572.5(c)(4) was in paragraph
1572.5(c)(3)(i) in the original IFR. This
paragraph permits the States, in the first
6 months of implementation of the rule,
to extend the expiration date of an
individual’s HME until the State
receives from TSA a final notification of
the individual’s threat assessment. This
provision is necessary because in the
first 180 days of the program,
individuals may not have been given
sufficient notice of the TSA threat
assessment requirements. Allowing
States to extend the expiration date of
such an individual’s HME will provide
TSA with enough time to conduct a
security threat assessment without
unduly delaying the individual’s receipt
of a renewed or transferred HME.

Future Rulemaking

TSA plans to publish a document to
discuss all comments received in this
proceeding and to improve the clarity
and organization of the rule text. This
should be done in conjunction with the
aforementioned rulemaking to establish
fees. In addition, TSA may make
changes to the existing standards, such
as the disqualifying criminal offenses
and immigration status and provide
more information. TSA will rely heavily
on comments that the States and
industry have provided and will
provide to ensure that no State is forced
to adhere to a rigid form of program
implementation.

Rulemaking Analyses and Notices
Justification for Inmediate Adoption

TSA is issuing this final rule in
response to comments received
following publication of the May 5,
2003 IFR and subsequent amendment
issued on November 3, 2003. TSA has
received requests for an extension of
time from many States that are not able
to establish a fingerprint collection
program by April 1, 2004. Many of these
States do not wish to file an extension
of time and submit a fingerprint
collection program, because the fees and
fingerprint collection system have not
yet been determined and it is difficult
to predict how fingerprints will be
collected and what portion of the cost,
if any, the States must bear.

Eliminating the April 1, 2004
deadline will provide the States more
time to devote to developing a cost-
effective program through appropriate
fiscal and operational planning.
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Regulatory Evaluation

Executive Order 12866, “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993), provides for making
determinations whether a regulatory
action is “significant”” and therefore
subject to Office of Management and
Budget (OMB) review and to the
requirements of the Executive Order.

TSA has determined that this action
is a significant regulatory action within
the meaning of Executive Order 12866
because there is significant public
interest in security issues since the
events of September 11, 2001. The IFR
and this final rule implements section
1012 of the USA PATRIOT Act by
establishing the criteria that will be
used in determining whether an
individual applying for, transferring, or
renewing an HME poses a security risk
warranting denial of the endorsement.

This final rule will not impose costs
or other economic impacts additional to
those that were imposed by the original
IFR. This rule simply eliminates the
April 1, 2004 date, establishing January
31, 2005 as the date on which
fingerprint collection will begin in all
States and the Federal government will
conduct criminal history background
checks, both in accordance with the
original rule. Thus, there is no adverse
economic impact resulting from the
issuance of this final rule, and there
may be an economic benefit since the
final rule will relieve States of the costs
of complying with the fingerprint
collection requirements until January
31, 2005. This action is expected to
reduce the burden on the States by
providing additional time to the States
to implement this program. TSA
believes it is advisable to publish the
rule now so that States do not make
expenditures to meet the April 1 date
that may subsequently be unnecessary
or minimized.

Initial Regulatory Flexibility
Determination

The Regulatory Flexibility Act of
1980, as amended, (RFA) was enacted
by Congress to ensure that small entities
(small businesses, small not-for-profit
organizations, and small governmental
jurisdictions) are not unnecessarily or
disproportionately burdened by Federal
regulations. The RFA requires agencies
to review rules to determine if they have
“a significant economic impact on a
substantial number of small entities.”
TSA has determined that this final rule
will not have a significant economic
impact on a substantial number of small
entities. This action only extends the
date on which fingerprint collection
must begin, which should not impose

any costs on small entities. Any costs
associated with the security threat
assessment program stem from the
interim final rule that was published on
May 5, 2003.

TSA conducted the required review of
this rule and, accordingly, pursuant to
the Regulatory Flexibility Act, 5 U.S.C.
605(b), certifies that this rule will not
have a significant impact on a
substantial number of small entities.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (PRA) (44 U.S.C. 3501, et seq.),
a Federal agency must obtain approval
from the Office of Management and
Budget (OMB) for each collection of
information it conducts, sponsors, or
requires through regulations. This final
rule contains information collection
activities subject to the PRA.
Accordingly, the information
requirements have been submitted to
OMB for its review (68 FR 63033,
November 7, 2003). The comment
period closed on January 6, 2004.

As protection provided by the
Paperwork Reduction Act, as amended,
an agency may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless it
displays a currently valid OMB control
number. The OMB control number for
this information collection will be
published in the Federal Register after
OMB approves it.

Executive Order 13132 (Federalism)

Executive Order 13132 requires TSA
to develop an accountable process to
ensure “meaningful and timely input by
State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” are
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” Under the
Executive Order, TSA may construe a
Federal statute to preempt State law
only where, among other things, the
exercise of State authority conflicts with
the exercise of Federal authority under
the Federal statute.

This action has been analyzed in
accordance with the principles and
criteria in the Executive Order, and it
has been determined that this final rule
does have Federalism implications or a
substantial direct effect on the States.
This final rule changes the date on
which the States may issue, renew or
transfer a hazardous materials

endorsement based on a security threat
assessment. This action should reduce
burdens on the State by providing
additional time to the States to obtain
necessary funding and legal authority to
implement this program. TSA will
continue to consult extensively with the
States to ensure that any burdens are
minimized to the extent possible.

Unfunded Mandates Reform Act

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
requires Federal agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector, of
more than $100 million in any one year
(adjusted for inflation with base year of
1995). Before promulgating a rule for
which a written statement is needed,
section 205 of the UMRA generally
requires TSA to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
most cost-effective, or least burdensome
alternative that achieves the objective of
the rule. The provisions of section 205
do not apply when they are inconsistent
with applicable law. In addition, section
205 allows TSA to adopt an alternative
other than the least costly, most cost-
effective, or least burdensome
alternative if the agency publishes with
the final rule an explanation why that
alternative was not adopted.

This final rule will not result in the
expenditure by State, local, or tribal
governments, in the aggregate, or by the
private sector, of more than $100
million annually. Thus, TSA has not
prepared a written assessment under the
UMRA.

Environmental Analysis

TSA has analyzed this rulemaking
action for the purposes of the National
Environmental Policy Act. The agency
has determined that implementation of
this final rule will not have any
significant impact on the quality of the
human environment.

Energy Impact

TSA has assessed the energy impact
of this rule in accordance with the
Energy Policy and Conservation Act
(EPCA), Public Law 94-163, as amended
(42 U.S.C. 6362). TSA has determined
that this rule is not a major regulatory
action under the provisions of the
EPCA.

Trade Impact Assessment

The Trade Agreement Act of 1979
prohibits Federal agencies from
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engaging in any standards or related
activities that create unnecessary
obstacles to the foreign commerce of the
United States. Legitimate domestic
objectives, such as safety, are not
considered unnecessary obstacles. This
rule applies only to individuals
applying for a State-issued hazardous
materials endorsement for a commercial
drivers license. Thus, TSA has
determined that this rule will have no
impact on trade.

List of Subjects in 49 CFR Part 1572

Commercial drivers license, Criminal
history background checks, Explosives,
Hazardous materials, Motor carriers,
Motor vehicle carriers, Security
measures, Security threat assessment.

The Amendments

m For the reasons set forth in the
preamble, the Transportation Security
Administration amends 49 CFR chapter
XII, subchapter D as follows:

PART 1572—CREDENTIALING AND
BACKGROUND CHECKS FOR LAND
TRANSPORTATION SECURITY

m 1. The authority citation for part 1572
continues to read as follows:

Authority: 49 U.S.C. 114, 5103a, 40113,
46105.
m 2.In §1572.3 add the following
definition:

§1572.3 Terms used in this part.
* * * * *

Pilot State means a State that
volunteers to begin the security threat
assessment process prior to January 31,
2005.

* * * * *

m 3.In § 1572.5, revise paragraphs (b)(2),
(c)(1), (c)(2), (c)(3), and (c)(4) to read as
follows:

§1572.5 Security threat assessment for
commercial drivers’ licenses with a
hazardous materials endorsement.

* * * * *

(b) * * *
(2) Submission of fingerprints. (i) If
TSA determines that an individual does
not meet the security threat assessment
standards described in paragraph (d) of

this section prior to completing a
fingerprint-based criminal history
records check and directs the State to
revoke the individual’s hazardous
materials endorsement, the individual
may submit fingerprints in a form and
manner specified by TSA if he or she
believes that the determination is based
on mistaken identity.

(ii) When so notified by the State, an
individual must submit fingerprints in a
form and manner specified by the State

and TSA when the individual applies to
obtain, renew, or transfer a hazardous
materials endorsement for a CDL, or
when requested by TSA.

(c) States. (1) Each State must revoke
an individual’s hazardous materials
endorsement if TSA informs the State
that the individual does not meet the
standards for security threat assessment
in paragraph (d) of this section.

(2) Beginning January 31, 2005:

(i) No State may issue, renew, or
transfer a hazardous materials
endorsement for a CDL unless the State
receives a Notification of No Security
Threat from TSA.

(ii) Each State must notify each
individual holding a hazardous
materials endorsement issued by that
State that he or she will be subject to the
security threat assessment described in
this section as part of any application
for renewal of the endorsement, at least
180 days prior to the expiration date of
the individual’s endorsement. The
notice must inform the individual that
he or she may initiate the security threat
assessment required by this section at
any time after receiving the notice, but
no later than 90 days before the
expiration date of the individual’s
endorsement.

(3) Prior to January 31, 2005, as
approved by TSA, a Pilot State may not
issue, renew or transfer a hazardous
materials endorsement for a CDL unless
the Pilot State—

(i) Collects the information required
in §1572.5(e);

(ii) Collects and submits fingerprints
in accordance with procedures
approved by TSA; and

(iii) Receives a Notification of No
Security Threat from TSA.

(4) From January 31, 2005 to June 28,
2005, while TSA is conducting a
security threat assessment on an
individual applying to renew or transfer
a hazardous materials endorsement, the
State that issued the endorsement may
extend the expiration date of the
individual’s endorsement until the State
receives a Final Notification of Threat
Assessment or Notification of No
Security Threat from TSA.

* * * * *

Issued in Arlington, VA, on April 1, 2004.
David M. Stone,
Acting Administrator.
[FR Doc. 04-7801 Filed 4-1-04; 2:37 pm]
BILLING CODE 4910-62-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 216

[Docket No. 000922272-4087-02 ; I.D.
061600A]

RIN 0648—-A016

Taking of the Cook Inlet, Alaska Stock
of Beluga Whales by Alaska Natives

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule, response to
comments.

SUMMARY: In accordance with the
Marine Mammal Protection Act
(MMPA), NMFS issues regulations to
govern the taking of Cook Inlet (CI)
beluga whales by Alaska Natives for
subsistence purposes. These regulations
were developed after considering
comments received from the public,
stipulations agreed to in the record of
hearing before Administrative Law
Judge Parlen L. McKenna (Judge
McKenna) in December 2000, in
Anchorage, AK, and subsequent
negotiations with the parties to the
hearing. The regulations are intended to
conserve and manage CI beluga whales
under applicable provisions of the
MMPA.

DATES: Effective May 6, 2004.
ADDRESSES: Copies of the final
Environmental Impact Statement (EIS),
Record of Decision (ROD) and other
information related to this rule may be
obtained by writing to Chief, Protected
Resources Division, NMFS Alaska
Regional Office, P.O. Box 21668, Juneau,
AK 99802. Documents related to these
harvest regulations and on related
actions, including the EIS and ROD, are
available on the Internet at the following
address: http://www.fakr.noaa.gov/
protectedresources/whales/beluga.htm.
FOR FURTHER INFORMATION CONTACT:
Barbara Mahoney or Brad Smith, NMFS,
Alaska Region, Anchorage Field Office,
(907) 271-5006, fax (907) 271-3030; or
Thomas Eagle, NMFS Office of
Protected Resources, (301) 713—-2322,
ext. 105, fax (301) 713—-0376.

SUPPLEMENTARY INFORMATION:
Background

On October 4, 2000, NMFS proposed
harvest regulations (65 FR 59164)
governing the take of CI beluga whales
by Alaska Natives. In accordance with
the Administrative Procedure Act, 5
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U.S.C. 551-559, and the procedures (50
CFR part 228) for hearings pursuant to
section 103(d) of the MMPA, a public
evidentiary hearing was held before
Judge McKenna, in Anchorage, AK, on
December 5-8, 2000. The following
participants appeared at the hearing
represented by either legal counsel or a
designated non-attorney representative:
Alaska Oil and Gas Association, Joel
and Debra Blatchford, Cook Inlet Treaty
Tribes, Marine Mammal Commaission
(MMC), Native Village of Tyonek,
Trustees for Alaska, and NMFS. After
considering the administrative record,
written records forwarded to his office,
and stipulations and evidence adduced
at the formal hearing, Judge McKenna
forwarded a recommended decision to
NMFS on March 29, 2002. A notice of
availability of the recommended
decision was published on May 7, 2002,
(67 FR 30646) with a 20—day comment
period. NMFS did not receive any
comments on the recommended
decision.

The CI stock of beluga whales is one
of five recognized stocks in Alaska and
is genetically and geographically
isolated from the other Alaska beluga
whale stocks. The distribution of the CI
stock is centered in the upper portion of
the inlet during much of the year, which
makes them especially susceptible to
hunting and the effects of other human-
related activities, due to their proximity
to Anchorage, AK. The CI beluga whale
stock was hunted by Alaska Natives
who reside in communities on or near
the inlet, and by hunters who have
moved into Anchorage from other
Alaska towns and villages.

The CI beluga whale stock declined
dramatically between 1994 and 1998.
Results of aerial surveys conducted by
the National Marine Mammal
Laboratory, NMFS, indicated that the CI
beluga whale stock declined by 47
percent between 1994 (estimate of
beluga whales in Cook Inlet, n = 653)
and 1998 (n = 347). According to a
study conducted by Alaska Native
hunters during 1995 and 1996, the
estimated harvest of CI beluga whales
(including struck and lost whales)
averaged 97 whales per year. Based on
information collected by the Alaska
Department of Fish and Game, the Cook
Inlet Marine Mammal Council, data
compiled by NMFS based on reports
from hunters, and the direct observation
by NMFS on harvested whales, NMFS
estimated that harvest from 1994
through 1998 averaged 67 whales per
year. Harvest at these rates could
account for the 15 percent per year
decline observed between 1994 and
1998. The annual harvest estimates and
rate of decline from 1994 through 1998

indicate that the harvest was
unsustainable.

NMFS initiated a status review of the
CI beluga whale stock on November 19,
1998 (63 FR 64228). As a result of this
review, NMFS determined that the stock
had declined by approximately 50
percent between 1994 and 1998, falling
below its maximum net productivity
level (MNPL) and, therefore, was
depleted as defined in the MMPA.
NMEF'S published a proposed rule to
designate the CI stock of beluga whales
as depleted under the MMPA on
October 19, 1999 (64 FR 56298).
Estimates derived from counts made by
the Alaska Department of Fish and
Game in the 1960s and 1970s, indicated
that the abundance of CI beluga whales
was as high as 1,293 individuals as
recently as 1979. These estimates
supported NMFS’ “depleted”
determination and indicated that the
extent of depletion (as a proportion of
maximum historical abundance) was
much greater than the surveys from
1994-1998 indicated. NMFS published
the final depleted designation on May
31, 2000 (65 FR 34590).

MMPA section 101(b), 16 U.S.C.
1371(b), provides an exception to a
general moratorium on the taking of
marine mammals by allowing any
Indian, Aleut, or Eskimo who resides in
Alaska and dwells on the coast of the
North Pacific Ocean or the Arctic Ocean
to take any marine mammal if such
taking is for subsistence purposes or for
creating and selling authentic Native
articles of handicrafts and clothing and
is not accomplished in a wasteful
manner. Under this exemption, the large
population of Alaska Natives in the CI
area hunted beluga whales in large
numbers to meet local needs.
Recognizing that the CI stock could no
longer withstand the level of known
hunting that occurred between 1994 and
1998, and observing fewer beluga
whales in Cook Inlet, the hunters
voluntarily imposed a moratorium on
hunting in 1999. To further address this
critical issue, the following temporary
moratorium was enacted (Pub. L. 106—
31, section 3022, 113 Stat. 57, 100 (May
21, 1999)):

Notwithstanding any other provision of
law, the taking of a Cook Inlet beluga whale
under the exemption provided in Section
101(b) of the Marine Mammal Protection Act
between the date of the enactment of this Act
and October 1, 2000, shall be considered a
violation of such Act unless such taking
occurs pursuant to a cooperative agreement
between the National Marine Fisheries
Service and affected Alaska Native
Organizations.

This moratorium was made
permanent on December 21, 2000 (Pub.
L. 106-553, 114 Stat. 2762, 2762A-108).

As a result of this statutory moratorium,
hunting CI beluga whales is prohibited
unless an Alaska Native organization
(ANO) enters into a cooperative
agreement with NMFS. The agreement
will provide for the management of CI
beluga whales and will include a
limited harvest that will allow
successful recovery of this stock.

NMEF'S has continued beluga whale
abundance surveys in CI during June of
each year. The abundance estimates
from the June 1999 through June 2003
surveys were 357, 435, 386, 313, and
357 animals, respectively.

NMFS may regulate the taking of
marine mammals by Alaska Natives
when the stock in question is designated
as “depleted” pursuant to the MMPA
and is followed by an agency public
hearing on the record (pursuant to
sections 101(b) and 103(d) of the
MMPA). Therefore, the designation of
the CI beluga whale stock as depleted
under the MMPA was necessary prior to
any rulemaking that might limit their
taking by Alaska Natives.

On October 4, 2000, proposed
regulations were published (65 FR
59164) that would limit the harvest of
CI beluga whales by Alaska Natives.
Simultaneously, a draft EIS filed with
the Environmental Protection Agency
was made available to other Federal
agencies and the public for comment.
The regulations proposed by NMFS
would require that: (1) takes can only
occur under an agreement between
NMFS and an ANO pursuant to section
119 of the MMPA, (2) takes shall be
limited to no more than two strikes
annually, (3) the sale of CI beluga whale
products shall be prohibited, (4) all
hunting shall occur on or after July 15
of each year, and (5) the harvest of
calves, or adult whales with calves,
shall be prohibited. The objective of the
regulations is to recover the depleted
stock of CI beluga whales to its optimum
sustainable population (OSP) level,
while preserving the traditional
subsistence use of the CI beluga whale
to support the cultural, spiritual, social,
economic and nutritional needs of
Alaska Natives.

The proposed regulations and all
relevant available information were
reviewed on the record in a hearing held
pursuant to MMPA section 103(d),
implementing regulations at 50 CFR part
228, and 5 U.S.C. 551-559. The hearing
focused primarily on the following
issues: (1) existing population estimates
of CI beluga whales; (2) the expected
impact of the proposed regulations on
the optimum sustainable CI beluga
whale population; and (3) the effect of
regulating the take of CI beluga whales
to the Native communities.
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Judge McKenna issued his
recommended decision on March 29,
2002. That decision addressed all the
immediate issues raised by the parties at
the hearing and subsequent meetings.
However, provisions governing the
taking of beluga whales during 2005 and
subsequent years were reserved to allow
additional studies. Judge McKenna, in
consultation with the parties to this
proceeding, will recommend
appropriate harvest levels for hunting CI
beluga whales for 2005 and subsequent
years. NMFS will consider that
recommendation when promulgating
regulations for subsistence harvests of
CI beluga whales after 2004.

Decision of the Assistant Administrator

The Assistant Administrator for
Fisheries finds that the recovery of CI
beluga whales can occur while allowing
a small take by Alaska Natives. The
decision is based on scientific research
on this population of beluga whales, the
record of hearing, Judge McKenna’s
recommended decision, comments from
the general public, and the final EIS. For
purposes of interim harvest for 2001—
2004, the record indicates the interim
harvest of six whales in four years
would not significantly disadvantage CI
beluga whales. To insure the recovery of
this beluga stock, NMFS will continue
to monitor and assess the status of CI
beluga whales.

Comments and Responses

NMEF'S received 15 letters from the
public during the comment period on
the proposed regulations and the draft
EIS. The content of most of the
comments focused on the draft EIS (i.e.,
on alternatives to the proposed
regulations identified as the preferred
alternative in the draft EIS or on the
analyses contained in the draft EIS)
rather than the proposed regulations.
NMEFS has responded to all the
comments received on both the
proposed regulations and the draft EIS,
as well as those made on the
stipulations agreed upon by the parties
in the record of the Judge McKenna'’s
decision, in the final EIS. The final EIS
was approved prior to the publication of
these regulations and is now available.
(See ADDRESSES). As a result, only
those comments that specifically
addressed the proposed harvest
regulations are addressed here.

Comment 1: The regulations should
limit the Native harvest at a level that
would not exceed two (2) strikes
annually, until such time that the stock
has recovered to OSP as this level of
harvest would have minimal effect on
the time to recovery to OSP.

Response: Although NMFS proposed
to limit subsistence harvest by Alaska
Natives to no more than two strikes per
year, the final rule has been revised
downward to 1.5 strikes per year.
During the hearing before Judge
McKenna, one of the parties noted that
NMFS analyses supporting the proposed
rule (found in the draft EIS) did not
adequately account for uncertainty, and
incorporating that uncertainty suggested
that the impact to the stock (resulting
delay in recovery) was greater than
NMFS stated in the draft EIS. Other
parties at the hearing were interested in
allowing the level of harvest to be
increased as the population size
increased. Consequently, NMFS and the
other parties to the hearing agreed to an
interim harvest limit of 6 whales over a
4—year period and to submit a long-term
(2005 and beyond) harvest strategy to
Judge McKenna in March 2004. The
parties to the hearing agreed that the
interim approach would allow a limited
harvest to meet traditional subsistence
needs and would not cause a significant
adverse impact to the stock.

Comment 2: No harvest should occur
(a moratorium) until such time that the
stock recovers to the lower limit of the
OSP.

Response: The management objective
of this final rule is twofold: (1) to
recover this depleted stock to its OSP
level, and (2) to provide for a continued
traditional harvest by Alaska Natives in
the CI region. Prohibiting a traditional
harvest entirely would not provide for
Alaska Native needs.

Comment 3: Additional hunting
regulations are required and all hunting
should occur after July 15 of each year,
the taking of calves or adult whales with
calves should be prohibited, and the
protocols to maximize strike efficiency
should be included.

Response: Specific hunting
restrictions and mitigating measures
will be included in annual co-
management agreements which specify
the terms of each year’s hunt. The taking
of calves or adult whales with calves
will be prohibited. Native hunters have
informed NMFS that favorable weather
conditions in early July allow for
improved hunt efficiency. There is
sufficient information regarding the
calving of CI beluga whales to prohibit
hunting prior to July 1 of each year in
order to protect pregnant females.
However, at least for these regulations
for the period of 2001 through 2004,
there is insufficient information to
suggest that July 15, rather than July 1,
would provide additional insurance
against taking pregnant females.
Therefore, the harvest could begin on
July 1 of each year so that hunters could

obtain the increased efficiency expected
in early July. Protocols for the harvest,
including how to maximize strike
efficiency, will be included in co-
management agreements.

Comment 4: The hunt should not
cause an additional delay in the
recovery of the beluga whales.

Response: For the 2001-2004 period,
a not-to-exceed harvest of three strikes
every two years (1.5 whales per year), as
compared to a “no harvest” alternative,
minimally extends the CI beluga whale
estimated time of recovery to OSP. The
allowable harvest addresses the second
management objective of allowing a
traditional use by Alaska Natives.

Comment 5: The harvest was the only
known cause of the decline of the
beluga whale population in Cook Inlet.

Response: Available information
suggests that harvest was the principal
factor in the decline of the CI stock of
beluga whales in the past decade, and
additional discussion is included in the
EIS.

Comment 6: The subsistence harvest
should not be the only factor to be
considered in planning for the recovery
and protection of these whales.

Response: Subsistence harvest should
not be the only factor considered in the
development of a conservation plan for
this stock. NMFS has stated that harvest
was the principal factor implicated in
the decline. However, the draft and final
EIS examined items such as habitat
needs, vessel traffic, availability of prey,
disturbance, contaminant loads in CI
beluga whales, mass stranding and
predation, disease, as well as other
factors that need to be considered in the
development of a conservation plan for
this stock.

Comment 7: NMFS should collect
more data through observations before
placing any restrictions on the harvest.
The comment also reminded NMFS that
beluga whales are an important food
source for Alaska Natives who live in
the area.

Response: NMFS will continue to
collect information on the CI stock of
beluga whales to better understand their
population abundance and biology.
However, implementing regulations to
restrict the harvest should not be
delayed. The available information
indicates that the CI beluga whale stock
has experienced a significant decline,
and continued unregulated harvest
would exacerbate that decline.
Therefore, harvest regulations need to
be in place to promote the recovery of
this beluga whale stock. NMFS has
considered the cultural needs of Alaska
Natives and supports a continued, but
limited, harvest for subsistence.
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Comment 8: The depleted
determination and hunting restrictions
are very necessary (and belated). NMFS
should also implement a conservation
plan under the MMPA to address other
issues such as education and
enforcement.

Response: NMFS recognized the need
for the depleted determination and the
harvest restrictions in this rule. NMFS
also intends to develop a conservation
plan for these whales. NMFS agrees that
education and enforcement are
necessary and intends for these
elements to be part of a conservation
plan.

Comment 9: The management
approach suggested by NMFS in the
proposed rule (i.e., a combination of
Federal regulations and co-management
agreements that will allow recovery of
the beluga whale stock) was supported
by several comments.

Response: The harvest management
strategy represents a combination of
Federal statutory measures (MMPA and
Pub. L. 106-553, 114 Stat. 2762, 2762A—
108), regulations, and co-management
agreements. Regulations will establish a
harvest limit to provide for the recovery
of the stock. The co-management
agreements will authorize the strikes,
set specific harvest practices to improve
efficiency and report on strikes, and
establish a cooperative effort to recover
the stock.

Comment 10: Subsistence hunting
needs to be managed through a co-
management agreement to ensure hunter
involvement.

Response: The annual allocation and
harvest of beluga whales will be
coordinated through a co-management
agreement with ANOs pursuant to the
recommended decision by Judge
McKenna and section 119 of the MMPA.

Comment 11: A substantial increase
in the funding committed to co-
management is needed.

Response: Additional funding would
allow Alaska Natives greater
participation in the conservation of
marine mammals.

Comment 12: A limited hunt is
supported only if NMFS can enforce the
strike limit. The mechanisms to enforce
and monitor the hunt are not well
described in the proposed rule.

Response: NMFS Enforcement has
increased its efforts since 1999 to
monitor the hunting activity allowed
through the co-management agreements
to ensure the strike limit is enforced. All
co-management agreements for CI
beluga whales have included provisions
to ensure compliance with the
agreement and an efficient, non-
wasteful harvest, including provisions
for notifying NMFS Enforcement prior

to the hunt and for providing a jawbone
to NMFS soon after any harvest. Copies
of co-management agreements were
appended to the draft and final EIS.

Comment 13: NMFS should be the
primary authority to enforce any harvest
restrictions adopted pursuant to a co-
management agreement or to
regulations. The enforcement plan
needs to be explained in the EIS along
with a description of NMFS’ efforts to
work within the Native communities to
develop a system of community self-
monitoring.

Response: NMFS may assert its
Federal authority to enforce any
provisions of the MMPA that are
applicable to the Native harvest of
beluga whales. Such assertions of
Federal authority would be preceded by
consultation with co-management
partners as specified in the co-
management agreement. In all cases,
NMEFS and its co-management partners
will communicate on an as-needed basis
concerning matters related to the
enforcement of the agreement or the
harvest. Under each agreement, either
party may initiate an enforcement action
for a violation of a prohibition involving
the Native take of the CI whale.
Therefore, self-policing or monitoring is
a component of each agreement. Copies
of co-management agreements were
appended to the draft and final EIS.

Comment 14: Any take by any Alaska
Native in violation of the final
regulations to restrict the harvest should
be viewed as a violation of the MMPA.

Response: NMFS agrees.

Comment 15: The sale of edible
products from CI beluga whales should
be prohibited. The sale of all beluga
whale edible parts (excluding
traditional trade and barter) should be
prohibited to simplify enforcement.

Response: NMFS is prohibiting the
sale of CI beluga whale products, except
those used for authentic Native articles
of handicraft and clothing, to eliminate
any commercial incentive, while
allowing for a traditional harvest. Thus,
these regulations prohibit the sale of
edible products from CI beluga whales.
It is not necessary to prohibit the sale of
edible parts of other stocks of beluga
whales through Federal regulations
because other ANOs have management
plans that prohibit the sale of edible
products from other beluga whale
stocks.

Comment 16: An explanation of the
proposed periodic review of the harvest,
population status and trends, and
allowance to adjust the number of
strikes is needed. NMFS should
consider a more restrictive alternative
(i.e., no harvest) if the population
decline does not stop. Alternatively, the

harvest limits should be revised
appropriately should the population
increase significantly.

Response: Stock status and trends
should be reviewed. This is also
consistent with the recommended
decision by Judge McKenna. Section
103(e) of the MMPA also requires that
NMEFS conduct a periodic review of any
regulation promulgated pursuant to that
section, and modifications may be made
in such a manner as the Secretary deems
consistent with and necessary to carry
out purposes of the MMPA. The review
will compare the results of the annual
survey data with the management of the
harvest to determine the status of the CI
beluga whale population and to
determine whether changes in the
harvest or level of harvest should occur.

Comment 17: The regulation provides
no provision for increasing the number
of strikes if new information regarding
the health of the CI beluga whale
population comes to light. The
regulations should make provisions for
altering the number of strikes for
subsistence harvest if new, valid
information changes the analysis of the
CI beluga whale population.

Response: See response to Comment
16 above. In addition, this final rule is
an interim measure to govern a short-
term harvest (2001 through 2004) while
NMFS, in consultation with the other
parties to the hearing, prepares a
recommended harvest strategy that
would allow the harvest to be adjusted
depending upon the status of the
population.

Comment 18: NMFS placed too much
blame on the Native harvest for the
observed decline in CI beluga whales.
While Native hunting may have played
arole in the decline of the whales,
nobody is really sure why the
population is suffering.

Response: The record indicates that
the unregulated harvest of CI beluga
whales between 1994 and 1998 resulted
in high levels of removals from this
population. These harvest levels alone
could account for the decline. However,
while harvest has not occurred or has
been at a very low level since 1999, the
population has not shown signs of
recovery. NMFS acknowledges other
factors may be contributing to the
apparent failure of the population to
increase. NMFS will continue to
examine other factors that may be
affecting the population. See responses
to comments 5 and 6 for additional
information.

Comment 19: Whether or not a
harvest was needed to promote Native
culture and tradition was questioned.
Hunting for CI beluga whales has ceased
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in the past for up to 30 years without
harming the Native culture.

Response: The Native Village of
Tyonek has a history of harvesting
beluga whales in Cook Inlet and has
continued this practice since the 1970s.
Although Tyonek hunters did not take
CI beluga whales between the 1940s and
1970s, beluga whale hunting based out
of the Anchorage area did occur during
this period, and the products were
available to Anchorage and other local
communities. Generally, subsistence
foods other than beluga whales, as well
as non-subsistence foods, have become
more prevalent in the diet of Alaska
Natives who live in the CI area in recent
years. As a result, the reliance on
whales as a primary food source has
diminished. However, the cultural
importance of whaling has never
disappeared. Alaska Natives continue to
share the meat and blubber in
traditional patterns that reaffirm social
ties and promote ethnic identity. The
use of beluga whale products and other
subsistence resources continues to be
economically, nutritionally, and
culturally valuable to Alaska Natives in
the CI area.

Comment 20: NMFS should reinstate
the legislative prohibitions that expired
1 October 2000 to prevent a resumption
of unregulated hunting.

Response: NMFS cannot reinstate
legislative provisions. However,
Congress reinstated the requirement for
co-management agreements to govern
beluga whale hunting in Cook Inlet on
December 21, 2000, without an
expiration date (Pub. L. 106553,
section 1(a)(2), 114 Stat. 2762, 2762A—
108).

Comment 21: Observed or potential
decreases in other beluga whale stocks
throughout Alaska might result in
problems similar to that found in Cook
Inlet (depleted population with harvest
limitations).

Response: The abundance estimates
and harvest reports for the other four
beluga whale populations in Alaska
indicate they are healthy and not in
danger of depletion at this time. The
Alaska Beluga Whale Committee
(ABWC), a statewide ANO consisting of
beluga whale hunters, co-manages the
four other stocks of beluga whales in
Alaska. The ABWC flies aerial surveys
for abundance estimates and collects
harvest information on the beluga whale
stocks to monitor the abundance and
health of these stocks. This monitoring
helps prevent problems similar to those
experienced in CI. Furthermore, the
situation in CI is unique in that more
than 20,000 Alaska Natives, each of
which enjoys the Native exemption to
the MMPA, are concentrated in a

relatively small area. The CI beluga
population is isolated from other beluga
stocks and is the only beluga population
near the large concentration of Alaska
Natives that inhabit Anchorage.
Therefore, this small, isolated
population is subject to over-harvest if
conservation measures are not
implemented.

Final Rule as Compared to the
Proposed Rule

The final regulations are similar to
and logically follow from the proposed
regulations (65 FR 59164). Both the
proposed and final regulations require
that any taking of a CI beluga whale by
an Alaska Native must be authorized
under a co-management agreement
between NMFS and an ANO. The
proposed regulations would have
allowed two strikes annually on CI
beluga whales. The strike limitations in
the final regulations, which are limited
to a 4—year period, allow a total of six
strikes in four years allocated through
co-management agreement(s). These
harvest levels are a small fraction of the
harvest that occurred prior to 1999.

Provisions to govern the taking of CI
beluga during 2005 and subsequent
years will be prepared during 2004 and
submitted to Judge McKenna in March
2004. Judge McKenna will retain
jurisdiction over the rulemaking
pending the gathering of data by NMFS,
in consultation with the other parties to
this proceeding, so that the harvest
regime can be developed for
establishing appropriate harvest levels
for 2005 and subsequent years.

The regulations include emergency
provisions for suspension of takes
during 2001-2004. The taking of CI
beluga whales authorized under these
regulations will be suspended whenever
unusual mortalities exceed six whales
in any year. Unusual mortalities include
documented human-caused mortality
(excluding legal harvests but including
illegal takings, net entanglements, and
boat strikes) and all documented
mortality resulting from unknown or
natural causes that occur above normal
levels, considered at this time to be 12
per year. The final regulations provide
more detail on recovery from unusually
high mortality events by stating that
whenever mortalities exceed 18,
subsequent harvests would be stopped
until this loss is recovered through
foregone future harvests and natural
recruitment. Legally-harvested whales
were not to have been included in
calculating unusual mortalities, and the
final regulations have been reworded to
clarify this point.

The proposed and final regulations
prohibit the sale of CI beluga whale

parts or products, including food stuffs,
except those used for authentic Native
articles of handicraft and clothing.
Instead of the whale hunt beginning on
or after July 15 of each year, the final
regulations allow the take to occur no
earlier than July 1 of each year. This
change in date should still protect near-
term pregnant females while allowing
Alaska Natives more opportunities to
hunt during their traditional season. See
response to comment 3.

The proposed rule did not include
provisions related to the allocation of
strikes. In accordance with agreement of
the parties of the hearing and Judge
McKenna’s recommended decision, the
final rule governs the allocation of
strikes.

The proposed regulations prohibited
the taking of a calf or an adult whale
accompanied by a maternally-
dependent calf, and the final regulations
prohibit the taking of any calf or an
adult accompanied by a calf. This
change is necessary because the
condition of being maternally-
dependent cannot be defined or
ascertained, nor would such a condition
be enforceable. Finally, the
organizational structure of the proposed
regulations has been reconfigured to
make the format of these final
regulations adaptable to or compatible
with the forthcoming harvest
regulations for 2005 and subsequent
years.

Findings of the Assistant Administrator

The Assistant Administrator made 8
findings on issues identified for the
hearing, and these were based on Judge
McKenna’s recommended decision.

1. The CI beluga whale stock is a
“depleted” marine mammal population
within the meaning of the MMPA.

2. The Alaska Native subsistence
harvest of CI beluga whales is subject to
regulation in accordance with the
MMPA.

3. The proposed regulations
published in the Federal Register on
October 4, 2000, should be modified in
such a way as to promote additional
scientific research and data collection
and analysis of the CI beluga whales and
their habitat to address remaining
uncertainty in the population dynamics
of the CI beluga whales.

4. An interim subsistence harvest
regime should be established for the
period 2001-2004 which provides for
the allocation of a total of six strikes of
CI beluga whales pursuant to co-
management agreements. To address
remaining uncertainty concerning the
population dynamics of the CI beluga
whales, these interim regulations should
provide for the collection and analysis
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of scientific data which can be used to
establish a harvest regime for future
years.

5. Based on the parties’ stipulations,
over four years (2001-2004) four strikes,
not to exceed one strike per year, are
allocated to the Native Village of
Tyonek pursuant to a co-management
agreement. The remaining two strikes,
with no more than one strike being
allocated every other year, are allocated
to other CI Alaska Native subsistence
community hunters.

6. The best scientific evidence
available demonstrates that the interim
harvest regime agreed to by the parties
will not significantly disadvantage the
CI beluga whale population.

7. Based on the parties’ stipulations,
Judge McKenna should retain
jurisdiction over the rulemaking,
pending data collection and
developments (by NMFS in consultation
with the participants to this proceeding)
of a regime for determining allowable
subsistence harvest levels for 2005 and
subsequent years.

8. Based on the parties’ stipulations,
NMFS should submit a final
recommendation on the long term
subsistence harvest regime for 2005 and
subsequent years to Judge McKenna and
the other parties no later than March 15,
2004.

Evidence to Support the Assistant
Administrator’s Findings

The critical evidence for all of the
findings are the data and analyses
supporting population estimates and
management actions. The pertinent
sources of data in the record are aerial
surveys and reports, harvest information
and reports, and testimony from
witnesses.

Aerial survey data are collected by
NMFS observers from a fixed wing
aircraft. Aerial surveys were conducted
in June of each year since 1994, except
for a survey in July 1995, with multiple
surveys in upper CI. Four or five
observers, often including a Native
hunter representative, have undertaken
the surveys, looking for and counting
beluga whales while videotaping the
whale groups. The CI coastline is
surveyed and east-west transects are
flown in the middle Inlet, covering 25
to 30 percent of the entire CI. The
videotapes are later analyzed to provide
a correction factor that is used to
convert the observer counts to an
estimate of the abundance.

Harvest reports have been provided to
NMEFS from the Alaska Department of
Fish and Game, ABWC, the Cook Inlet
Marine Mammal Council, and Alaska
Native beluga hunters. The most
thorough reports were provided, under

co-management efforts, by the Cook
Inlet Marine Mammal Council in 1995
and 1996. These reports stated that the
two-year harvest of CI beluga whales
(including struck and lost whales)
averaged 97 whales per year. The other
reports, although not as reliable because
of fewer direct contacts with the CI
beluga hunters, also demonstrated a
large harvest, with an annual harvest
estimate of 67 whales from 1994
through 1998 (including struck and
lost).

A. Population Estimates

Parties to the hearing addressed
several estimates related to the
population in an attempt to resolve
uncertainties related to them.

(1) Current Population Size. The
parties to the hearing agreed to defer a
ruling on the current population size,
and Judge McKenna’s recommended
decision included such a deferral.
NMFS will continue its annual
abundance surveys for this population
in the immediate future.

(2) Carrying Capacity. Based on the
evidence adduced at the hearing, NMFS
would need a number of years of annual
abundance estimates to accurately
determine the carrying capacity of CI
beluga whales with any reliable degree
of certainty. However, NMFS believes
the estimate of carrying capacity
presented in the EIS is reasonable for
interim management purposes.

(3) Intrinsic Rate of Growth (Rmax).
Rmax is the maximum net productivity
rate of CI beluga whales on an annual
basis. Rmax is derived by subtracting
natural mortality from the gross annual
reproduction rate. NMFS determined
that 4 percent, amounting to 10 to 12
marine mammals added to the
population on an annual basis, is
reasonable for cetacean populations
similar in size to the CI beluga whales.
However, Rmax for CI beluga whales
will be reassessed as new data become
available.

(4) Optimum Sustainable Population
(OSP). When a population like CI beluga
whales is below OSP, it is considered
depleted as defined under the MMPA.
OSP is a range of population sizes, the
upper end of which is the maximum
number of animals that the ecosystem
can support (carrying capacity). The
lower end is determined by estimating
what stock abundance, in relation to the
carrying capacity, will produce the
maximum net increase in the
population and is called the MNPL.
Historically, NMFS has used 60 percent
of the carrying capacity as the MNPL for
regulatory purposes, and there was
insufficient information to deviate from
that value for CI beluga whales. An

improved estimate of OSP may be
derived after future abundance data are
acquired.

(5) Recovery time. The estimated
recovery time NMFS used in the
proposed rule was subject to an
appreciable degree of uncertainty, and
the parties at the hearing agreed to defer
a ruling on recovery time. Judge
McKenna’s recommended decision
incorporated this agreement to defer an
estimate of recovery time until
additional information had been
collected.

B. Co-management and Enforcement

Judge McKenna recommended that
the harvest regulations should address
allocation of strikes through a co-
management process. Regulations for
long term harvest will be deferred until
more information is collected and
analyzed during the interim harvest
period (2001-2004). Enforcement will
also be addressed in the co-management
context.

Regulations

NMEF'S has proposed regulations
governing the harvest of CI beluga
whales for the years 2001-2004. A long
term harvest plan is deferred pending
further discussions among the parties to
the proceedings.

In addition to the alternative NMFS
has adopted from the final EIS, NMFS
considered all regulatory alternatives
contained in the final EIS, and
concluded that the recommended action
is the preferred alternative, which also
represents the best approach under the
MMPA. The final EIS is incorporated by
reference in this final rule. The evidence
does not support a “no harvest”
approach, as proposed in Alternatives 1
and 6 because a “no harvest” regime
would fail to meet the objective of
meeting traditional subsistence needs.
The reduced harvest regimes in
Alternatives 2 (one strike annually until
the stock recovers to OSP) and 3 (one
strike annually for eight years then two
strikes annually until the stock recovers
to its OSP) are also insufficient to meet
traditional subsistence needs of all CI
beluga whale hunters. Alternative 5
(annual take level based on a fixed
percentage of stock size until the stock
recovers to OSP) would result in an
unacceptable delay in the recovery of
the stock to its OSP. Alternative 4 (two
strikes annually until the stock
recovered to its OSP) was rejected
because NMFS’ analysis of the effects of
this harvest (delay in the time for the
stock to recover to OSP) did not
adequately incorporate scientific
uncertainty. NMFS has, therefore,
agreed to this short-term alternative
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pending a more thorough analysis that
incorporates scientific uncertainty and
additional data.

Pursuant to sections 101 and 103(d) of
the MMPA and regulations at 50 CFR
Part 228, NMFS initiated an on-the-
record, administrative hearing process
regarding the proposed regulations. The
hearing was convened before Judge
McKenna. Seven parties participated in
the hearing. After considering the
administrative record, written records
forwarded to him, and stipulations and
evidence adduced at the formal hearing,
Judge McKenna forwarded a
recommended decision to NMFS on
March 29, 2002.

On May 7, 2002, NMFS published a
notice (67 FR 30646) announcing the
receipt of the recommended decision
and made it available for review, as
required by regulations (50 CFR
228.20(c)). NMFS provided a 20—day
comment period for the recommended
decision as required by procedural
regulations. NMFS received no
comments on the recommended
decision during the comment period.

NMFS is required to make a final
decision on the proposed regulations
following the comment period that
includes (1) a statement containing a
description of the history of the
proceeding, (2) findings on the issues of
fact with the reasons therefore, and (3)
rulings on issues of law. The decision
must be published in the Federal
Register and final regulations must be
promulgated with the decision. NMFS
publishes these final regulations for the
harvest of CI beluga whales from 2001
through 2004.

These regulations do not define the
term “calf”. For the purposes of these
short-term harvest regulations, a
definition of “calf” will be included in
authorizing co-management agreements
subsequent to the publication of the
regulations. This definition

would provide sufficient guidance to
hunters and enforcement officials for
implementation of the regulations.

Classification

National Environmental Policy Act

NMFS has prepared a final EIS to
address actions taken to manage and
recover this stock. The primary
management action is to limit Native
harvest of CI beluga whales. The impact
of this action was evaluated in the final
EIS through a model which examined
the length of time it would take for the
stock to recover under different harvest
alternatives. The preferred harvest plan
provided for the cultural needs of
Alaska Natives by allowing up to six (6)
strikes (multiple strikes on one whale

equals one (1) strike) in four (4) years,
while not significantly extending the
time required for this stock to recover.
The final EIS also presented an
assessment of the impacts of other
anthropogenic activities that might
impact CI beluga whales or their habitat.
This assessment included a discussion
of the cumulative impacts and evaluated
the measures needed for the protection
and conservation of important CI beluga
whale habitats.

Paperwork Reduction Act

This rule does not contain a
collection-of-information requirement
for purposes of the Paperwork
Reduction Act of 1980.

Endangered Species Act (ESA)

This rule does not affect other species
listed under the ESA and whose
distribution includes the lower part of
CI. These species include humpback
and fin whales and the western Distinct
Population Segment of Steller sea lions.
Therefore, this final rule making does
not impact any ESA listed species or its
critical habitat.

Executive Order 12866 — Regulatory
Planning and Review

This rule has been determined to be
not significant for purposes of Executive
Order 12866.

Regulatory Flexibility Act

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration that this
action would not have a significant
economic impact on a substantial
number of small entities. The factual
basis for the certification was published
in the proposed rule. No comments
were received regarding the economic
impact of this rule. A final regulatory
flexibility analysis is not required, and
none was prepared.

Executive Order 12898 — Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations, Section 4-4,
Subsistence Consumption of Fish and
wildlife

Section 4—4 of Executive Order 12898
requires Federal agencies to protect
populations who consume fish and
wildlife as part of their subsistence
lifestyle, and to communicate to the
public the potential health risks (from
contaminants) involved as a result of
eating fish and wildlife. NMFS has
monitored and evaluated contaminant
loads in all populations of beluga
whales in Alaska for nearly a decade
and has reported this information to the

Alaska Department of Health and Social
Service and to Alaska Native
communities as this information
becomes available.

Consultation with State and Local
Government Agencies

In keeping with the intent of
Executive Order 13132 to provide
continuing and meaningful dialogue on
issues of mutual state and Federal
interest, NMFS has conferred with state
and local government agencies in the
course of assessing the status of CI
beluga whales. State and local
governments support the conservation
of this stock of beluga whales. NMFS
has convened scientific workshops that
were open to the public and has
routinely exchanged information on the
status of these whales with state and
local agencies, and tribal governments.

Executive Order 13084—Consultation
and Coordination with Indian Tribal
Governments

This final rule is consistent with
policies and guidance established in
Executive Order 13084 of May 14, 1998,
(63 FR 27655) and the Presidential
Memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (Presidential
Memorandum). Executive Order 13084
requires that if NMFS issues a
regulation that significantly or uniquely
affects the communities of Indian tribal
governments and imposes substantial
direct compliance costs on those
communities, NMFS must consult with
those governments, or the Federal
government must provide the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. The Presidential
Memorandum requires that NMFS
consult with tribal governments prior to
taking actions that affect them and
assess the impact of programs on tribal
trust resources. Consistent with this
Executive Order and the Presidential
Memorandum, NMFS has taken several
steps to consult and inform affected
tribal governments and solicit their
input during development of this rule,
including the development of a co-
management agreement with the Cook
Inlet Marine Mammal Council in 2000—
2003. This final rule does not impose
substantial direct compliance costs on
the communities of Indian tribal
governments.

Consultation under the MMPA

The MMC and ANOs were consulted
prior to publication of the harvest
regulation proposal, and they were
parties to the proceedings. The MMC
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and three ANOs filed briefs with Judge
McKenna and will participate on the
scientific review committee.

List of Subjects in 50 CFR part 216

Administrative practice and
procedure, Exports, Imports, Marine
mammals, Transportation.

Dated: March 31, 2004.
Rebecca Lent,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

m For the reasons set out in the
preamble, 50 CFR part 216 is amended
as follows:

PART 216—REGULATIONS
GOVERNING THE TAKING AND
IMPORTING OF MARINE MAMMALS

m 1. The authority citation for part 216
continues to read as follows:

Authority: 16 U.S.C. 1361, et seq., unless
otherwise noted.
m 2.In § 216.23, add paragraph (f) to
read as follows:

§216.23 Native exceptions.

* * * * *

(f) Harvest management of Cook Inlet
beluga whales. (1) Cooperative
management of subsistence harvest.
Subject to the provisions of 16 U.S.C.
1371(b) and any further limitations set
forth in § 216.23, any taking of a Cook
Inlet beluga whale by an Alaska Native
must be authorized under an agreement
for the co-management of subsistence
uses (hereinafter in this paragraph “co-
management agreement”’) between the
National Marine Fisheries Service and
an Alaska Native organization(s).

(2) Limitations. (i) Sale of Cook Inlet
beluga whale parts and products.
Authentic Native articles of handicraft
and clothing made from nonedible by-
products of beluga whales taken in
accordance with the provisions of this
paragraph may be sold in interstate
commerce. The sale of any other part or
product, including food stuffs, from
Cook Inlet beluga whales is prohibited,
provided that nothing herein shall be
interpreted to prohibit or restrict
customary and traditional subsistence
practices of barter and sharing of Cook
Inlet beluga parts and products.

(ii) Beluga whale calves or adults with
calves. The taking of a calf or an adult
whale accompanied by a calf is
prohibited.

(iii) Season. All takings of beluga
whales authorized under § 216.23(f)
shall occur no earlier than July 1 of each
year.

(iv) Taking during 2001-2004. The
harvest of Cook Inlet beluga whales is

restricted during the four-year period of
2001-2004 as follows:

(A) Strike limitations. Subject to the
suspension provision of subparagraph
(C), a total of six (6) strikes, which could
result in up to six landings, are to be
allocated through co-management
agreement(s).

(B) Strike allocations. Four strikes,
not to exceed one per year, are allocated
to the Native Village of Tyonek. The
remaining two strikes will be allocated
over the 4—year period through co-
management agreement with other Cook
Inlet community hunters, with no more
than one such strike being allocated
during every other year.

(C) Emergency provisions. Takings of
beluga whales authorized under
§216.23 will be suspended whenever
unusual mortalities exceed six (6)
whales in any year. “Unusual
mortalities” include all documented
human-caused mortality (including
illegal takings and net entanglements
but excluding all legally harvested
whales) and all documented mortality
resulting from unknown or natural
causes that occur above normal levels,
considered for the purposes of this
provision to be twelve beluga whales
per year. The level of unusual
mortalities shall be calculated by
documenting mortality for the calendar
year and subtracting twelve. The sum of
this result and the carry over of unusual
mortality from any previous year from
which the population has not recovered
is the level of unusual mortalities for the
current year. If in any year the number
of unusual mortalities exceeds six
whales, no strikes will be allowed in
that year or in subsequent years until
the population has recovered from those
mortalities through foregone future
harvests and natural recruitment.

(v) Taking during 2005 and
subsequent years. [Reserved]

[FR Doc. 04-7660 Filed 4—5-04; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 031126296-4100-02;1.D.
111903B]

RIN 0648—-AQ84

Fisheries of the Northeastern United
States; Atlantic Herring Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final 2004 specifications for the
Atlantic herring fishery.

SUMMARY: NMFS announces final
specifications for the 2004 Atlantic
herring fishery. The intent of this action
is to conserve and manage the Atlantic
herring resource and provide for a
sustainable fishery.

DATES: Effective May 6, 2004, through
December 31, 2004.

ADDRESSES: Copies of supporting
documents, including the
Environmental Assessment, Regulatory
Impact Review, Final Regulatory
Flexibility Analysis (EA/RIR/FRFA),
Essential Fish Habitat Assessment, and
the Stock Assessment and Fishery
Evaluation (SAFE) Report for the 2001
Atlantic Herring Fishing Year are
available from Patricia A. Kurkul,
Regional Administrator, Northeast
Regional Office, NMFS, One Blackburn
Drive, Gloucester, MA 01930-2298. The
EA/RIR/IRFA is accessible via the
Internet at http://www.nero.nmfs.gov/
ro/doc/nero.html.

FOR FURTHER INFORMATION CONTACT: Eric
Jay Dolin, Fishery Policy Analyst, (978)
281-9259, e-mail at
eric.dolin@noaa.gov, fax at (978) 281—
9135.

SUPPLEMENTARY INFORMATION:
Regulations implementing the Atlantic
Herring Fishery Management Plan
(FMP) require the New England Fishery
Management Council (Council) to
recommend the following specifications
annually: Allowable biological catch
(ABC), optimum yield (OY), domestic
annual harvest (DAH), domestic annual
processing (DAP), total foreign
processing (JVPt), joint venture
processing (JVP), internal waters
processing (IWP), U.S. at-sea processing
(USAP), border transfer (BT), total
allowable level of foreign fishing
(TALFF), and reserve (if any). The
Council also recommends the total
allowable catch (TAC) for each
management area and subarea identified
in the FMP. Details about the process
through which the Council developed
its recommendations were provided in
the preamble of the proposed rule, and
is not repeated here.

Proposed 2004 initial specifications
were published on December 12, 2003
(68 FR 69373). Public comments were
accepted through January 12, 2004. The
final specifications are unchanged from
those that were proposed.

2004 Final Initial Specifications

The following table contains the final
specifications for the 2004 Atlantic
herring fishery.
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SPECIFICATIONS AND AREA TACS FOR
THE 2004 ATLANTIC HERRING FISHERY

Specification Proposed Allocation (mt)
ABC 300,000
oy 250,000
DAH 250,000
DAP 226,000
JVPt 20,000
JVP 10,000 (Area 2 and 3

only)

IWP 10,000
USAP 20,000 (Area 2 and 3
only)

BT 4,000
TALFF 0
Reserve 0
TAC Area 1A 60,000 (January 1 - May
31, landings cannot

exceed 6,000)

TAC - Area 1B 10,000
TAC - Area 2 50,000 (TAC reserve:
70,000)

TAC - Area 3 60,000

Comments and Responses

One comment was received from a
company that owns herring boats and a
processing plant. Another comment
came from an environmental group with
an interest in the fishery. A third
comment, which was very similar to
that made by the environmental group,
came from a fishermen’s association.

Comment 1: The company said that it
does not support any allocation to the
JVPt, particularly for fish caught in Area
3. The company conceded that Area 2
might be able to support a JVP
allocation at certain times of the year.

Response: The JVPt allocation for
2004 should not have a negative impact
on domestic operations because the
allocation is relatively limited. In recent
years the allocation of JVPt has not been
fully utilized. In 2003 there was no JVP
harvest and only 182 mt of IWP. JVPt
offers a potential economic opportunity
for the domestic fleet. If the full amount
of the JVP (10,000 mt) were harvested,
revenues to the participating U.S.
vessels would approximate $1.4 million,
based on an average price of $143/mt.

Comment 2: Two comments
concerned observer coverage and
bycatch. The environmental group
noted that, during the scoping process
for Amendment 1, questions were raised
about the adequacy of current observer
coverage in the herring fishery and the
related estimates of bycatch. The group
argued that National Standard 9 requires
all conservation measures, including
annual specifications, to minimize
bycatch to the extent practicable, and to
the extent that bycatch cannot be
avoided, minimize the mortality of
incidentally caught species. The
environmental group urged NMFS to

immediately obtain an accurate and
precise estimate of bycatch in the
herring industry, and they stated that
recent science suggests that 50—percent
observer coverage on herring vessels
might be the proper amount. The group
questioned the legality of NMFS
promulgating specifications without
adequate observer coverage. Similarly,
the fishermen’s association argued that
observer coverage has not been adequate
in the herring fishery, and that current
coverage levels are not sufficient to
assess the bycatch associated with the
trawl fleet.

Response: Observer coverage and
bycatch are important issues to be
considered in relation to the herring
fishery. However, current information
does not suggest that bycatch is a
significant problem in the herring
fishery. There are occasionally relatively
small catches of groundfish or sportfish,
but, overall, the herring fishery appears
to be relatively clean. In 1997, the State
of Maine contracted for 50 observed
trips in the purse seine and mid-water
trawl herring fishery. During these trips
the bycatch was minimal, consisting
primarily of mackerel, river herring,
spiny dogfish and silver hake, as well as
very small amounts of groundfish such
as cod and white hake. In an effort to
add to the data on bycatch in the
fishery, NMFS recently placed observers
on herring pair-trawlers in the Gulf of
Maine. From the beginning of October
2003 through the middle of December
2003, a total of 22 trips were observed.
The data generated during these trips
are very similar to that generated on the
trips observed under the Maine contract.
NMFS notes that both of these issues--
bycatch and observer coverage in the
herring fishery--will be fully evaluated
during the development of Amendment
1 to the FMP.

NMFS disagrees that these
specifications are inconsistent with
National Standard 9, based on best
available data concerning bycatch as
described above. Further, these data do
not suggest that a 50—percent level of
observer coverage is necessary to assess
bycatch adequately.

Classification

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

Included in this final rule is the Final
Regulatory Flexibility Analysis (FRFA)
prepared pursuant to 5 U.S.C. 604(a).
The FRFA incorporates the discussion
that follows, the comments and
responses to the proposed rule, and the
IRFA and other analyses completed in
support of this action. A copy of the

IRFA is available from the Regional
Administrator (see ADDRESSES).

Final Regulatory Flexibility Analysis

Statement of Objective and Need

A description of the reasons why this
action is being considered, and the
objectives of and legal basis for this
action, is contained in the preamble to
the proposed rule and is not repeated
here.

Summary of Significant Issues Raised in
Public Comments

Three sets of comments were
submitted on the proposed rule, but
none were specific to the IRFA.
However, one comment addressed
potential economic impacts of an
allocation of JVPt, and is addressed in
the response to comment 1.

Description and Estimate of Number of
Small Entities to Which the Rule Will
Apply

All of the affected businesses (fishing
vessels) are considered small entities
under the standards described in NMFS
guidelines because they have gross
receipts that do not exceed $3.5 million
annually. There were 140 vessels that
landed herring in 2002, 37 of which
averaged more than 2,000 1b (907 kg) of
herring per trip.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

This action does not contain any new
collection-of-information, reporting,
recordkeeping, or other compliance
requirements. It does not duplicate,
overlap, or conflict with any other
Federal rules.

Minimizing Significant Economic
Impacts on Small Entities

The annual setting of the
specifications is a relatively limited
process that focuses on the allocation of
herring to various groups and for
various purposes. The limited nature of
this process, in turn, necessarily limits
the alternatives available for minimizing
significant economic impacts on small
entities. Alternatives that were
considered to lessen the impacts on
small entities are summarized below.

One group of alternatives considered
for the Atlantic herring fishery would
have significantly increased the OY. For
the 2003 specifications, the Council
considered non-preferred OY
alternatives of 300,000 and <1,000,000
mt. At these OY levels there would be
increased potential revenues in
comparison to the selected 2004 OY
alternative of 250,000 mt. However, the
Council determined that setting OY at
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the ABC (300,00 mt) or above may have
adverse impacts on the herring stock.
Therefore, the Council decided that
these greater OY options would pose an
unacceptable level of risk to the
sustainability of the herring stock.

Another alternative considered
involves DAP. Based on the proposed
2004 DAP specification of 226,000 mt,
there could be an increase of up to
134,169 mt in herring landings, or
$19,186,167 in revenue based on $143/
mt. Revenues to the fleet may also
increase under the Council’s non-
preferred 2003 DAP alternative of
236,000 mt. However, the magnitude of
economic impact of the DAP would
depend on the processing sector’s
ability to expand markets and increase
capacity to handle larger amounts of
herring in 2004. Given the current
capacity of the processing sector, the
Council concluded that setting the DAP
at 226,000 mt would provide sufficient
allocation for expansion of the U.S.
domestic processing sector and that
setting the DAP at 236,000 mt was
unlikely to result in additional
expansion.

Small Entity Compliance Guide

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule, or group
of related rules, for which an agency is
required to prepare a FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule and shall designate such
publications as “small entity compliance
guides.” The agency shall explain the
actions a small entity is required to take
to comply with a rule or group of rules.
As part of this rulemaking process, a
small entity compliance guide will be
sent to all holders of permits issued for
the Atlantic herring fishery. In addition,
copies of this final rule and guide (i.e.,
permit holder letter) are available from
the Regional Administrator (see
ADDRESSES) and may be found at the
following web site: http://
www.nmfs.gov/ro/doc/nero.html.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 30, 2004.
Rebecca Lent,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 04-7661 Filed 4-5-04; 8:45 am]

BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 031124287-4060-02; I.D.
032904B]

Fisheries of the Exclusive Economic
Zone Off Alaska; Rock Sole in the
Bering Sea and Aleutian Islands

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMF'S is prohibiting directed
fishing for rock sole in the Bering Sea
and Aleutian Islands management area
(BSAI). This action is necessary to
prevent exceeding the 2004 total
allowable catch (TAC) of rock sole in
the BSAL

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), April 1, 2004, until 2400
hrs, A.Lt., December 31, 2004.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2004 TAC specified for rock sole
in the BSAI is 34,850 metric tons (mt)
as established by the 2004 harvest
specifications for groundfish of the
BSAI (69 FR 9242, February 27, 2004).

In accordance with § 679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the 2004 TAC specified
for rock sole will soon be reached.
Therefore, the Regional Administrator is
establishing a directed fishing
allowance of 31,850 mt, and is setting
aside the remaining 3,000 mt as bycatch
to support other anticipated groundfish
fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for rock sole in the
BSAIL

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such a requirement
is impracticable and contrary to the
public interest. This requirement is
impracticable and contrary to the public
interest as it would prevent the Agency
from responding to the most recent
fisheries data in a timely fashion and
would delay the closure of rock sole
fishery in the BSAL

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: March 30, 2004.

John H. Dunnigan,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 04-7648 Filed 3—31-04; 3:50 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 031124287-4060-02; 1.D.
033104A]

Fisheries of the Exclusive Economic
Zone off Alaska; Pacific Cod by
Catcher Vessels Using Trawl Gear in
the Bering Sea and Aleutian Islands
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMF'S is prohibiting directed
fishing for Pacific cod by catcher vessels
using trawl gear in the Bering Sea and
Aleutian Islands management area
(BSAI). This action is necessary to
prevent exceeding the B season
allocation of the 2004 total allowable
catch (TAC) of Pacific cod specified for
catcher vessels using trawl gear in this
area.
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DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), April 4, 2004, until 1200
hrs, A.lL.t., June 10, 2004.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586—-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI according to the Fishery
Management Plan for the Groundfish
Fishery of the Bering Sea and Aleutian
Islands Area (FMP) prepared by the
North Pacific Fishery Management
Council under authority of the
Magnuson-Stevens Fishery
Conservation and Management Act.
Regulations governing fishing by U.S.
vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2004 final harvest specifications
for groundfish of the BSAI (69 FR 9242,
February 27, 2004), established the
Pacific cod TAC allocated to catcher
vessels using trawl gear in the BSAI for
the period 1200 hrs, A.l.t., April 1, 2004,
through 1200 hrs, A.l.t., June 10, 2004,
as 4,684 metric tons. See
§679.20(c)(3)(iii), §679.20(c)(5), and
§679.20(a)(7)(i)(A) and (B).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS, has determined that the B season
allocation of the 2004 Pacific cod TAC
specified for catcher vessels using trawl
gear in the BSAI will soon be reached.
Therefore, the Regional Administrator is
establishing a directed fishing
allowance of 4,650 mt, and is setting
aside the remaining 34 mt as bycatch to
support other anticipated groundfish
fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for Pacific cod by
catcher vessels using trawl gear in the
BSAIL

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5

U.S.C. 553(b)(B) as such a requirement
is impracticable and contrary to the
public interest. This requirement is
impracticable and contrary to the public
interest as it would prevent the Agency
from responding to the most recent
fisheries data in a timely fashion and
would delay the closure the B season
allocation of Pacific cod specified for
catcher vessels using trawl gear in the
BSAL

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: March 31, 2004.

Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 04-7813 Filed 4—1-04; 3:10 pm]
BILLING CODE 3510-22-S
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purpose of these notices is to give interested
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rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 330

[Docket No. 02—-011-3]

Redelivery of Cargo for Inspection

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule; withdrawal.

SUMMARY: We are withdrawing a
proposed rule that would have allowed
inspectors from the Animal and Plant
Health Inspection Service (APHIS) to
require that cargo be returned to the port
of first arrival or, if convenient, another
location as specified by APHIS for
inspection when necessary. The
proposed rule was intended to simplify
the inspection process by allowing
APHIS inspectors to deal directly with
owners, shippers, brokers, and their
agents rather than having to request that
the U.S. Customs Service act on APHIS’
behalf and order the cargo returned to
the port for inspection. We are taking
this action after consulting with the
Department of Homeland Security and
determining that the incorporation of
both Customs and APHIS port
inspectors into that department has
made the proposed change in the
regulations unnecessary.

FOR FURTHER INFORMATION CONTACT: Ms.
Jane E. Levy, Senior Staff Officer,
Quarantine Policy Analysis and
Support, PPQ, APHIS, 4700 River Road
Unit 60, Riverdale, MD 20737-1236;
(301) 734-8259.

SUPPLEMENTARY INFORMATION:

Background

On June 20, 2002, we published in the
Federal Register (67 FR 41868-41869,
Docket No. 02-011-1) a proposal to
amend the regulations pertaining to the
inspection of cargo entering the United
States to provide that inspectors from
the Animal and Plant Health Inspection
Service (APHIS) could require that cargo

be returned to the port of first arrival or,
if convenient, another location as
specified by APHIS for inspection when
necessary. The proposed rule was
intended to simplify the inspection
process by allowing APHIS inspectors to
deal directly with owners, shippers,
brokers, and their agents, rather than
having to request that the U.S. Customs
Service act on APHIS’ behalf and order
the cargo returned to the port for
inspection.

We solicited comments for 60 days
ending August 19, 2002. We received
three comments by that date. On August
27,2002, we published in the Federal
Register (67 FR 54976, Docket No. 02—
011-2) a notice that we were reopening
the comment period for the proposed
rule until September 16, 2002. We did
not receive any additional comments by
that date.

After consultation with the
Department of Homeland Security
(DHS), we have determined that
proceeding with a final rule is
unnecessary since both Customs and
APHIS port inspectors have been
incorporated into the Border and
Transportation Security Division of
DHS. Therefore, we are withdrawing the
June 20, 2002, proposed rule.

Authority: 7 U.S.C. 450, 7701-7772, and
8301-8317; 21 U.S.C. 136 and 136a; 31
U.S.C. 9701; 42 U.S.C. 4331 and 4332; 7 CFR
2.22, 2.80, and 371.3.

Done in Washington, DG, this 31st day of
March, 2004.
Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 04—7739 Filed 4-5-04; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. 2003-NM-79-AD]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-120 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain EMBRAER Model EMB-120
series airplanes. This proposal would
require repetitive inspections for cracks
or evidence of damage/distortion of the
anti-skid drive coupling clips for the
hubcaps of the main landing gear (MLG)
wheels; repetitive measurement of the
gap and height dimensions of the
coupling clips; corrective actions, if
necessary; and eventual replacement of
all coupling clips with new, improved
coupling clips. This action is necessary
to prevent excessive gaps in the anti-
skid drive coupling clips for the
hubcaps of the MLG, which could result
in momentary loss of the normal braking
system at low speeds, and reduced
controllability of the airplane. This
action is intended to address the
identified unsafe condition.

DATES: Comments must be received by
May 6, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2003—NM-—
79—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2003-NM-79-AD" in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Empresa Brasileira de Aeronautica S.A.
(EMBRAER), P.O. Box 343-CEP 12.225,
Sao Jose dos Campos—SP, Brazil. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT: Dan

Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,



Federal Register/Vol. 69, No. 66/Tuesday, April 6, 2004 /Proposed Rules

17985

Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

e Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

e For each issue, state what specific
change to the proposed AD is being
requested.

e Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2003—-NM—-79-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2003-NM-79-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

The Departmento de Aviacao Civil
(DAC), which is the airworthiness
authority for Brazil, notified the FAA
that an unsafe condition may exist on
certain EMBRAER Model EMB-120

series airplanes. The DAC advises that
it received reports of momentary loss of
normal braking during low speed
taxiing. In two of the reported incidents
there was a complete loss of normal
braking in all four main landing gear
(MLG) wheels. Investigation revealed an
excessive gap in the anti-skid drive
coupling clips for the hubcaps of the
inboard and outboard MLG wheels.
These excessive gaps may impair the
proper coupling of the clips with the
anti-skid wheel speed transducer shaft,
causing a temporary loss of normal
braking in all four main wheels. This
condition, if not corrected, could result
in momentary loss of the normal braking
system at low speeds and reduced
controllability of the airplane.

Explanation of Relevant Service
Information

EMBRAER has issued Service Bulletin
120-32-0088, Revision 01, dated
October 1, 2003, which describes
procedures for the following actions:

e A visual inspection for cracks,
damage, distortion or broken-off pieces
of the anti-skid drive coupling clips for
the hubcaps of the inboard and MLG
wheels.

e Measurement of the “G” (gap) and
“H” (height) dimensions of the coupling
clips to ensure they are within the
tolerances specified in Figure 1 of the
service bulletin; and repetitive
measurement of dimension “G” at every
wheel or transducer change.

e For certain airplanes, a one-time re-
inspection of the anti-skid drive
coupling clips for the affected MLG
wheel hubcap at the next MLG wheel
change, per Part II of the service
bulletin.

The service bulletin also describes
procedures for the following corrective
actions:

¢ Replacement of any coupling clip
having evidence of cracks, damage,
distortion, or broken-off pieces; or
having a measurement of dimension “H”
that is outside the specified tolerance;
with a new, improved part.

¢ Adjustment of any clip with
dimension “G” outside the specified
tolerance.

¢ Replacement of any clip where
dimension “G” cannot be adjusted to the
specified tolerance.

¢ Eventual replacement of all
coupling clips with new, improved clips
at the next C-check.

Accomplishment of the actions
specified in the service bulletin is
intended to adequately address the
identified unsafe condition. The DAC
classified this service bulletin as
mandatory and issued Brazilian
airworthiness directive 2003-01-01,

dated February 6, 2003, to ensure the
continued airworthiness of these
airplanes in Brazil.

FAA’s Conclusions

This airplane model is manufactured
in Brazil and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DAC has kept us informed of the
situation described above. We have
examined the findings of the DAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the service bulletin described
previously, except as discussed below.

Difference Between the Brazilian
Airworthiness Directive, the Service
Bulletin, and the Proposed AD

Paragraph (c) of the Brazilian
airworthiness directive recommends
that no later than March 30, 2003, the
installation procedures for the MLG be
revised to include a mandatory visual
inspection for cracks, evident damage,
distortion or broken-off pieces, of the
anti-skid drive coupling clips for the
MLG wheel hubcap; and a complete clip
dimensional verification including the
gap and the height. This proposed AD
does not include a requirement to revise
the installation procedures for the MLG
wheels. However, paragraph (a) of this
proposed AD does require repetitive
general visual inspections and repetitive
measurements of dimensions “G” and
“H” of the anti-skid drive coupling at
every wheel change or wheel speed
transducer change.

The service bulletin states that if the
measurement of dimension “G” of any
anti-skid drive coupling clip is out of
the tolerance specified in the service
bulletin, and the clip can be adjusted to
the specified tolerance, one re-
inspection is necessary at the next MLG
wheel change per Part II of the service
bulletin. The service bulletin also
contains a note stating that dimension
“G” should be checked at every wheel
or transducer change. This proposed AD
does not include such a requirement;
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however, as previously mentioned,
paragraph (a) of this proposed AD does
require repetitive measurements of
dimensions “G” and “H” of the anti-skid
drive coupling at every wheel change or
wheel speed transducer change.

Clarification of Inspection Terminology

The service bulletin specifies a visual
inspection of the MLG wheel hubcap
clips for cracks, evident damage,
distortion, or broken-off pieces. This
proposed AD requires a general visual
inspection. A note has been added to
define that inspection.

Cost Impact

We estimate that 220 airplanes of U.S.
registry would be affected by this
proposed AD.

It would take approximately 2 work
hours per airplane to do the proposed
general visual inspection and
measurement of dimensions “G”” and
“H”, at an average labor rate of $65 per
work hour. Based on these figures, the
cost impact of the proposed actions on
U.S. operators is estimated to be
$28,600, or $130 per airplane, per
inspection cycle.

It would take approximately 1 work
hour per airplane to do the proposed
replacement of the coupling clips, at an
average labor rate of $65 per work hour.
Required parts would cost
approximately $600 per airplane. Based
on these figures, the cost impact of the
proposed action on U.S. operators is
estimated to be $146,300, or $665 per
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted. The cost
impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Empresa Brasileira de Aeronautica S.A.
(EMBRAER): Docket 2003-NM-79-AD.

Applicability: Model EMB—120 series
airplanes having serial numbers 120003,
120004, and 120006 through 120359
inclusive; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent excessive gaps in the anti-skid
drive coupling clips for the hubcaps of the
main landing gear (MLG), which could result
in momentary loss of the normal braking
system at low speeds, and reduced
controllability of the airplane, accomplish
the following:

General Visual Inspection, Measurement of
Clip Dimensions, and Corrective Actions

(a) Within 400 flight hours or 6 months
after the effective date of this AD, whichever
occurs first: Do a general visual inspection
for cracks or evidence of damage/distortion
of the anti-skid drive coupling clips for the
MLG wheel hubcap; and measure the “G”
(gap) and “H” (height) dimensions of the
coupling clips; and do any applicable
corrective action; per the Accomplishment
Instructions of EMBRAER Service Bulletin
120-32—-0088, Revision 01, dated October 1,
2003. Any applicable corrective action must

be done prior to further flight per the service
bulletin. Repeat the inspection and
dimension measurement thereafter at every
wheel change or wheel speed transducer
change.

Note 1: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made from within
touching distance unless otherwise specified.
A mirror may be necessary to enhance visual
access to all exposed surfaces in the
inspection area. This level of inspection is
made under normally available lighting
conditions such as daylight, hangar lighting,
flashlight, or droplight and may require
removal or opening of access panels or doors.
Stands, ladders, or platforms may be required
to gain proximity to the area being checked.”

Replacement of Coupling Clips

(b) Within 800 flight hours or 12 months
after the effective date of this AD, whichever
occurs first: Replace any anti-skid drive
coupling clip for the MLG wheel hubcap that
was not previously replaced per paragraph
(a) of this AD, with a new, improved part
specified in and per Part Il of EMBRAER
Service Bulletin 120-32—0088, Revision 01,
dated October 1, 2003. Repeat the applicable
actions required by paragraph (a) of this AD
thereafter at every wheel change or wheel
speed transducer change.

Parts Installation

(c) As of the effective date of this AD, no
person may install an anti-skid drive
coupling clip, part number 40-91115, on any
airplane, unless the part number is identified
as 40-91115 REV. D.

Credit for Actions Done per Previous Issue
of Service Bulletin

(d) Accomplishment of the specified
actions before the effective date of this AD
per EMBRAER Service Bulletin 120-32—
0088, dated November 18, 2002, is
considered acceptable for compliance with
the applicable requirements of paragraphs (a)
and (b) of this AD.

Alternative Methods of Compliance

(e) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
Transport Airplane Directorate, FAA, is
authorized to approve alternative methods of
compliance for this AD.

Note 2: The subject of this AD is addressed
in Brazilian airworthiness directive 2003—-01—
01, dated February 6, 2003.

Issued in Renton, Washington, on March
30, 2004.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—7713 Filed 4-5-04; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2003—-NM-233-AD]
RIN 2120-AA64

Airworthiness Directives; Bombardier
Model CL-600-2B19 (Regional Jet
Series 100 & 440) Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to certain
Bombardier Model CL-600—-2B19
(Regional Jet Series 100 & 440)
airplanes, that currently requires
installation of protective tape on the fire
and overheat control unit located in the
flight compartment. This action would
continue to require the installation of
protective tape and would add
repetitive inspections of the condition
of the protective tape and related
corrective action. This action also
would mandate eventual replacement of
the existing fire and overheat control
unit with a modified unit, which would
end the repetitive inspections.
Additionally, this action would add
airplanes to the applicability in the
existing AD. The actions specified by
the proposed AD are intended to
prevent fluid contamination inside the
fire and overheat control unit, which
could result in a false fire alarm and
consequent emergency landing. This
action is intended to address the
identified unsafe condition.

DATES: Comments must be received by
May 6, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2003—NM—
233—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2003—-NM-233—-AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must

be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Bombardier, Inc., Canadair, Aerospace
Group, P.O. Box 6087, Station Centre-
ville, Montreal, Quebec H3C 3G9,
Canada. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the FAA, New York Aircraft
Certification Office, 10 Fifth Street,
Third Floor, Valley Stream, New York.

FOR FURTHER INFORMATION CONTACT:
James Delisio, Aerospace Engineer,
Airframe and Propulsion Branch, ANE-
171, FAA, New York Aircraft
Certification Office, 1600 Stewart
Avenue, suite 410, Westbury, New York;
telephone (516) 228-7300; fax (516)
794—-5531.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

e Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

e For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following

statement is made: “Comments to
Docket Number 2003—-NM-233-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2003-NM-233-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

On July 9, 2003, the FAA issued AD
2003—-14—-17, amendment 39-13236 (68
FR 42580, July 18, 2003), applicable to
certain Bombardier Model CL-600—
2B19 (Regional Jet Series 100 & 440)
airplanes, to require the installation of
protective tape on the fire and overheat
control unit located in the flight
compartment. That action was
prompted by reports of two cases of
multiple false fire alarms in flight. The
requirements of that AD are intended to
prevent fluid contamination inside the
fire and overheat control unit, which
could result in a false fire alarm and
consequent emergency landing.

Actions Since Issuance of Previous Rule

Since the preparation of AD 2003—-14—
17, Transport Canada Civil Aviation
(TCCA), which is the airworthiness
authority for Canada, has issued
Canadian airworthiness directive CF—
2000-35R1, dated July 2, 2003. The
revised Canadian airworthiness
directive mandates replacement of the
fire and overheat control unit in the
flight compartment with a modified
unit, which is a permanent solution to
prevent the fluid contamination that can
occur inside the existing unit.

Explanation of New Service
Information

Bombardier has issued Alert Service
Bulletin A601R—-26-017, Revision “D,”
dated November 6, 2003 (Revision “A”
of the service bulletin was referenced in
the existing AD for accomplishment of
the installation of the protective tape).
Revision “D” of the service bulletin adds
airplanes to the effectivity in the service
bulletin. Revision “D” also adds an
inspection of the protective tape for
damage. The inspection includes
cleaning the tape and the top area of the
overheat control unit, making sure that
liquid is prevented from entering the
unit at the fastener and hinge positions
where tape is installed, and replacing
damaged tape with new tape.

Bombardier also has issued Service
Bulletin 601R-26—-018, Revision “A,”
dated February 27, 2003, which
describes procedures for replacement of
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fire and overheat control units having
part number (P/N) 47259701, with
modified units having P/N 472597-02.
Such replacement eliminates the need
for the repetitive inspections. The
service bulletin also describes
procedures for an operational test after
the modified unit is installed. The
service bulletin references Kidde
Aerospace Service Bulletin 472597-01—
26—431, dated August 28, 2001, as an
additional source of service information
for accomplishment of the modification.

Although the Bombardier service
bulletins describe procedures for
completing a reporting sheet, this
proposed AD would not require those
actions.

TCCA classified the Bombardier
service bulletins as mandatory and
issued Canadian airworthiness directive
CF-2000-35R1, dated July 2, 2003, to
ensure the continued airworthiness of
these airplanes in Canada.

FAA'’s Conclusions

This airplane model is manufactured
in Canada and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
TCCA has kept us informed of the
situation described above. We have
examined the findings of TCCA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would
supersede AD 2003—14—17 to continue
to require installation of protective tape
on the fire and overheat control unit
located in the flight compartment. In
addition, the proposed AD would add
repetitive inspections of the protective
tape for damage, and related corrective
action. The proposed AD also would
mandate eventual replacement of the
existing fire and overheat control unit
with a modified unit. Additionally, the
proposed AD would add airplanes on
which the specified change was not
incorporated during production to the
applicability in the existing AD. The
actions would be required to be
accomplished in accordance with the
Bombardier service bulletins described
previously, except as discussed below.

Clarification of Compliance Time

The Canadian airworthiness directive
requires doing the inspection of the
condition of the protective tape “within
5,000 hours air time or at the next C-
check after compliance with Part 1 of
the directive, whichever occurs later.”
The Canadian airworthiness directive
requires repeating that inspection “every
5,000 hours air time or at the next C-
check, whichever occurs later.”” Because
“C-check” schedules vary among
operators, this proposed AD would
require accomplishment of the initial
inspection within 5,000 flight hours or
24 months after the effective date of the
AD, whichever is later. The inspection
is to be repeated at intervals not to
exceed 5,000 flight hours or 24 months,
whichever is later. We find that a grace
period of 24 months is within an
interval of time that parallels normal
scheduled maintenance for most
affected operators and is appropriate for
affected airplanes to continue to operate
without compromising safety. This
difference has been coordinated with
TCCA.

Clarification of Inspection

Service Bulletin A601R-26-017,
Revision D, specifies an “inspection” of
the protective tape, but we have
clarified the inspection requirement
contained in the proposed AD as a
general visual inspection. Additionally,
a note has been added to define that
inspection.

Work Hour Rate Increase

We have reviewed the figures we have
used over the past several years to
calculate AD costs to operators. To
account for various inflationary costs in
the airline industry, we find it necessary
to increase the labor rate used in these
calculations from $60 per work hour to
$65 per work hour. The cost impact
information, below, reflects this
increase in the specified hourly labor
rate.

Cost Impact

There are about 240 airplanes of U.S.
registry that would be affected by this
proposed AD.

The installation of protective tape that
is currently required by AD 2003-14-17
takes about 1 work hour per airplane to
do, at an average labor rate of $65 per
work hour. Based on these figures, the
cost impact of the currently required
actions is estimated to be $65 per
airplane.

The new inspection that is proposed
in this AD action would take about 1
work hour per airplane to do, at an
average labor rate of $65 per work hour.
Based on these figures, the cost impact

of the inspection proposed by this AD
on U.S. operators is estimated to be
$15,600, or $65 per airplane, per
insphection cycle.

The replacement that is proposed in
this AD action would take about 2 work
hours per airplane to do, at an average
labor rate of $65 per work hour. Parts
cost would be minimal. Based on these
figures, the cost impact of the
replacement proposed by this AD on
U.S. operators is estimated to be
$31,200, or $130 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
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39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-13236 (68 FR
42580, July 18, 2003), and by adding a
new airworthiness directive (AD), to
read as follows:

Bombardier, Inc. (Formerly Canadair):
Docket 2003-NM-233—-AD. Supersedes
AD 2003-14—17, Amendment 39-13236.

Applicability: Model CL-600-2B19
(Regional Jet Series 100 & 440) airplanes;
certificated in any category; as listed in
Bombardier Alert Service Bulletin A601R—
26-017, Revision ‘D,” dated November 6,
2003; and Bombardier Service Bulletin 601R—-
26-018, Revision ‘A,’ dated February 27,
2003.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fluid contamination inside the
fire and overheat control unit in the flight
compartment, which could result in a false
fire alarm and consequent emergency
landing, accomplish the following:

Restatement of Requirements of AD 2003-
14-17

Installation of Protective Tape

(a) For airplanes listed in Bombardier Alert
Service Bulletin A601R-26-017, Revision
‘A,” dated September 8, 2000: Within 250
flight hours or 30 days after August 22, 2003
(the effective date of AD 2003—-14-17,
amendment 39-13236), whichever occurs
first, install protective tape on the external
cover of the fire and overheat control unit
located in the flight compartment per the
Accomplishment Instructions of Bombardier
Alert Service Bulletin A601R-26-017,
Revision ‘A,” dated September 8, 2000; or
Revision ‘D,” dated November 6, 2003.

(b) Installation of protective tape on the
external cover of the fire and overheat control
in the flight compartment, done before the
effective date of this AD, per Bombardier
Alert Service Bulletin A601R-26-017, dated
August 4, 2000; or Revision ‘B, dated
February 6, 2003; is acceptable for
compliance with the requirements of
paragraphs (a) and (c) of this AD.

New Requirements of This AD

Installation of Protective Tape

(c) For airplanes listed in Bombardier Alert
Service Bulletin A601R-26-017, Revision
‘D,” dated November 6, 2003; and Bombardier
Service Bulletin 601R—26-018, Revision ‘A,
dated February 27, 2003; on which the
requirements specified in paragraph (a) of
this AD have not been done as of the effective
date of this AD: Within 250 flight hours or
30 days after the effective date of this AD,
whichever occurs first, install protective tape

on the external cover of the fire and overheat
control unit located in the flight
compartment per the Accomplishment
Instructions of Bombardier Alert Service
Bulletin A601R-26-017, Revision ‘D,” dated
November 6, 2003. Accomplishment of this
paragraph terminates the requirements of
paragraph (a) of this AD.

Repetitive Inspections/Corrective Action

(d) Within 5,000 flight hours or 24 months
after the effective date of this AD: Do a
general visual inspection to determine the
condition of the protective tape on the
external cover of the fire and overheat control
unit, per the Accomplishment Instructions of
Bombardier Alert Service Bulletin A601R—
26—-017, Revision ‘D,” dated November 6,
2003.

(1) If the protective tape is not damaged
and provides an adequate seal to prevent
entry of liquid at the fastener and hinge
positions of the unit: Repeat the inspection
thereafter at intervals not to exceed 5,000
flight hours or 24 months, whichever is later.

(2) If the protective tape is damaged or
does not provide an adequate seal to prevent
entry of liquid at the fastener and hinge
positions of the unit: Before further flight,
replace the protective tape with new tape per
the service bulletin. Repeat the inspection
thereafter at intervals not to exceed 5,000
flight hours or 24 months, whichever is later.

Note 1: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made from within
touching distance unless otherwise specified.
A mirror may be necessary to enhance visual
access to all exposed surfaces in the
inspection area. This level of inspection is
made under normally available lighting
conditions such as daylight, hangar lighting,
flashlight, or droplight and may require
removal or opening of access panels or doors.
Stands, ladders, or platforms may be required
to gain proximity to the area being checked.”

Replacement

(e) Within 20,000 flight hours or 84 months
after the effective date of this AD, whichever
is first: Replace the fire and overheat control
unit with a modified unit, per the
Accomplishment Instructions of Bombardier
Service Bulletin 601R—26-018, Revision ‘A,
dated February 27, 2003. Accomplishment of
the replacement terminates the repetitive
inspections required by paragraph (d) of this
AD.

No Reporting Required

(f) Where Bombardier Alert Service
Bulletin A601R-26-017, Revision ‘D,’ dated
November 6, 2003; and Bombardier Service
Bulletin 601R-26—-018, Revision ‘A, dated
February 27, 2003; describe procedures for
completing a reporting sheet, this AD does
not require that action.

Part Installation

(g) As of the effective date of this AD, no
person may install a fire and overheat control
unit, part number 472597-01, on any
airplane, unless the unit has been modified
per paragraph (e) of this AD.

Alternative Methods of Compliance

(h) In accordance with 14 CFR 39.19, the
Manager, New York Aircraft Certification
Office (ACO), FAA, is authorized to approve
alternative methods of compliance for this
AD.

Note 2: The subject of this AD is addressed
in Canadian airworthiness directive CF—
2000-35R1, dated July 2, 2003.

Issued in Renton, Washington, on March
30, 2004.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-7712 Filed 4-5—-04; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2003-NM—65—-AD]
RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-120 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain EMBRAER Model EMB-120
series airplanes. This proposal would
require a one-time inspection of the
access door ramp of the fueling control
panel for damage or deformation, and
applicable corrective actions. This
action is necessary to prevent
inadvertent fuel transfer in flight due to
fuel service personnel not repositioning
the defuel valve switch control to the
closed position after utilization on the
ground, which could cause in-flight fuel
starvation. This action is intended to
address the identified unsafe condition.
DATES: Comments must be received by
May 6, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2003—NM-—
65—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
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the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2003-NM-65—AD" in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Empresa Brasileira de Aeronautica S.A.
(EMBRAER), P.O. Box 343—CEP 12.225,
Sao Jose dos Campos—SP, Brazil. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer;
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

e Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

¢ For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments

submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2003-NM—-65—AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2003-NM-65—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The Departamento de Aviacao Civil
(DAC), which is the airworthiness
authority for Brazil, notified the FAA
that an unsafe condition may exist on
certain EMBRAER Model EMB-120
series airplanes. The DAC advises that
it has received reports of inadvertent
fuel transfer in flight. Investigation
revealed that damage to the ramp on the
access door of the fueling control panel
may occur if the access door is closed
with the defuel valve switch control set
to the open position. This condition, if
not corrected, could result in
inadvertent fuel transfer in flight due to
fuel service personnel not repositioning
the defuel valve switch control to the
closed position after utilization of the
switch control on the ground, which
could cause in-flight fuel starvation.

Explanation of Relevant Service
Information

EMBRAER has issued Service Bulletin
120-57-0038, dated June 26, 2002,
which describes procedures for a one-
time inspection of the access door ramp
of the fueling control panel for damage
or deformation; and applicable
corrective actions. The corrective
actions include reinforcement of the
access door, and replacement of any
damaged ramp with a new ramp; as well
as modification of the access door by
installation of a ramp in cases where no
ramp is present. Accomplishment of the
actions specified in the service bulletin
is intended to adequately address the
identified unsafe condition. The DAC
classified this service bulletin as
mandatory and issued Brazilian
airworthiness directive 2002-12-02,
effective January 6, 2003, to ensure the
continued airworthiness of these
airplanes in Brazil.

FAA'’s Conclusions

This airplane model is manufactured
in Brazil and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR

21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DAC has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the DAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the service bulletin described
previously.

Cost Impact

The FAA estimates that 220 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 4 work hours per
airplane to accomplish each proposed
action, and that the average labor rate is
$65 per work hour. Required parts
would cost approximately $200 per
airplane. Based on these figures, the cost
impact of the proposed AD on U.S.
operators is estimated to be $101,200, or
$460 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted. The cost
impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
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Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Empresa Brasileira de Aeronautica S.A.
(EMBRAER): Docket 2003-NM-65—-AD.

Applicability: Model EMB-120 series
airplanes, serial numbers 120003, 120004,
and 120006 through 120358 inclusive;
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent inadvertent fuel transfer in
flight due to fuel service personnel not
repositioning the defuel valve switch control
to the closed position after utilization on the
ground, which could cause in-flight fuel
starvation, accomplish the following:

Inspection of Existing Ramp and Corrective
Actions

(a) For airplanes that have a ramp on the
access door of the fueling control panel:
Within 1,200 flight hours or 8 months from
the effective date of this AD, whichever
occurs first, perform a general visual
inspection of the access door ramp for
damage or deformation; and do all applicable
corrective actions by accomplishing all the
actions in accordance with paragraph 2.2.3 of
the Accomplishment Instructions of
EMBRAER Service Bulletin 120-57-0038,
dated June 26, 2002. Do the actions per the
service bulletin. Accomplish any applicable
corrective actions before further flight.

Note 1: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior

area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made from within
touching distance unless otherwise specified.
A mirror may be necessary to enhance visual
access to all exposed surfaces in the
inspection area. This level of inspection is
made under normally available lighting
conditions such as daylight, hangar lighting,
flashlight, or droplight and may require
removal or opening of access panels or doors.
Stands, ladders, or platforms may be required
to gain proximity to the area being checked.”

Modification

(b) For airplanes that do not have a ramp
on the access door of the fueling control
panel: Within 1,200 flight hours or 8 months
from the effective date of this AD, whichever
occurs first, modify the access door by
accomplishing all the actions in paragraph
2.1.3 of the Accomplishment Instructions of
EMBRAER Service Bulletin 120-57-0038,
dated June 26, 2002. Do the actions per the
service bulletin. Accomplish any applicable
corrective actions before further flight.

Alternative Methods of Compliance

(c) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate, is
authorized to approve alternative methods of
compliance for this AD.

Note 2: The subject of this AD is addressed
in Brazilian airworthiness directive 2002—12—
02, effective January 6, 2003.

Issued in Renton, Washington, on March
30, 2004.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—7711 Filed 4-5-04; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2003—-NM-96—-AD]
RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-120 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain EMBRAER Model EMB-120
series airplanes. This proposal would
require installing three new vertical
cargo nets in cargo-configured cabins.
This action is necessary to prevent

significant movement of cargo during
operation, which could result in loss of
control of the airplane or injury to the
flightcrew. This action is intended to
address the identified unsafe condition.

DATES: Comments must be received by
May 6, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2003—NM—
96—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227—-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2003-NM-96—AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Empresa Brasileira de Aeronautica S.A.
(EMBRAER), P.O. Box 343-CEP 12.225,
Sao Jose dos Campos—SP, Brazil. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1175;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

e Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
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request to change the service bulletin
reference as two separate issues.

e For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2003—-NM—96—AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2003-NM-96—AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The Departmento de Aviacao Civil
(DAC), which is the airworthiness
authority for Brazil, notified the FAA
that an unsafe condition may exist on
certain EMBRAER Model EMB-120
series airplanes that have cargo-
configured cabins. The DAC advises that
load displacement is possible if the
cargo is not properly distributed and
retained along the cargo compartment.
This condition, if not corrected, could
result in significant movement of the
cargo during operation, which could
cause loss of control of the airplane or
injury to the flightcrew.

Explanation of Relevant Service
Information

EMBRAER has issued Service Bulletin
120-25-0255, dated March 5, 2002, and
Service Bulletin 120-25-0257, dated
April 30, 2002. These service bulletins
describe procedures for installing three
new vertical cargo nets in the cargo-
configured cabins. The installation
includes installing new complemental
tracks; reworking certain floor panels
and carpeting; installing new placards
that define the new cargo limits; testing
the cargo nets to ensure that they can be
installed when the airplane is carrying

cargo; and installing track covers to be
used when the airplane is carrying
passengers. Accomplishment of the
actions specified in the service bulletins
is intended to adequately address the
identified unsafe condition.

The DAC classified these service
bulletins as mandatory and issued
Brazilian airworthiness directive 2001—
02-02R1, dated April 22, 2003, to
ensure the continued airworthiness of
these airplanes in Brazil.

FAA’s Conclusions

This airplane model is manufactured
in Brazil and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DAC has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the DAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the applicable service bulletin
described previously, except as
discussed below.

Difference Between the Proposed AD
and the Brazilian Airworthiness
Directive

The Brazilian airworthiness directive
references EMBRAER Service Bulletin
120-25—-0254, dated January 29, 2001
(applicable to certain Model EMB—
120ER series airplanes). The airplanes
listed in this service bulletin are not of
U.S. registry, and the action in this
service bulletin will be part of the pre-
certification requirements should these
airplanes be imported into the U.S.
Therefore, the installation of a placard
that is described in this service bulletin,
and referenced in Part I of the Brazilian
airworthiness directive, would not be
required by this proposed AD. However,
this proposed AD would require the
actions in Part II of the Brazilian
airworthiness directive, at the
compliance time listed under Part I of
the Brazilian airworthiness directive.
The Brazilian airworthiness directive
gives no specific compliance time for
the actions in Part II, but we find that

a 30—day compliance time represents an
appropriate interval for the affected
airplanes to continue to operate without
compromising safety.

Cost Impact

The FAA estimates that 153 airplanes
of U.S. registry would be affected by this
proposed AD.

It would take approximately 5 work
hours per airplane to accomplish the
proposed installation. The average labor
rate is $65 per work hour. Required
parts would cost between $2,250 and
$4,570, depending on the configuration
of the airplane. Based on these figures,
the cost impact of the proposed AD on
U.S. operators is estimated to be
between $393,975 and $748,935, or
between $2,575 and $4,895 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted. The cost
impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Currently, there are no affected “CTA
Version” airplanes on the U.S. Register
(as listed in the applicability of
EMBRAER Service Bulletin 120-25—
0257, dated April 30, 2002). However, if
an affected airplane is imported and
placed on the U.S. Register in the future,
the required actions would take about 9
work hours, at an average labor rate of
$65 per work hour. Required parts
would cost about $6,663 per airplane.
Based on these figures, we estimate the
cost of this AD to be $7,248 per
airplane.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
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promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Empresa Brasileira de Aeronautica S.A.
(EMBRAER): Docket 2003-NM-96—AD.

Applicability: Model EMB-120 series
airplanes, as listed in EMBRAER Service
Bulletin 120-25-0255, dated March 5, 2002;
and EMBRAER Service bulletin 120-25—
0257, dated April 30, 2002; certificated in
any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent significant movement of cargo
during operations, which could result in loss
of control of the airplane or injury to the
flightcrew, accomplish the following:

Installation

(a) Within 30 days after the effective date
of this AD: Install three new vertical cargo
nets by doing all the actions in and per the
Accomplishment Instructions of EMBRAER
Service Bulletin 120-25-0255, dated March
5, 2002; or EMBRAER Service Bulletin 120-
25-0257, dated April 30, 2002; as applicable.

Alternative Methods of Compliance

(b) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate, is
authorized to approve alternative methods of
compliance for this AD.

Note 1: The subject of this AD is addressed
in Brazilian airworthiness directive 2001-02—
02R1, dated April 22, 2003.

Issued in Renton, Washington, on March
30, 2004.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—7710 Filed 4-5—-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2002-NM-346—AD]
RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-135 and —145
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to certain
EMBRAER Model EMB-135 and —145
series airplanes, that currently requires
determining whether a defective
auxiliary power unit (APU) exhaust
silencer is installed on the airplane; and
corrective actions if necessary. For
certain airplanes, this action would
require modification of the APU exhaust
silencer, and reidentification of the part
number for the APU exhaust silencer
once the modification is accomplished.
For certain other airplanes, this action
would require repetitive inspections to
determine the structural integrity of the
APU exhaust silencer; corrective
actions, if necessary; eventual
modification of the APU exhaust
silencer, which terminates the repetitive
inspections; and reidentification of the
part number for the APU exhaust
silencer once the modification is
accomplished. This action would also
add airplanes to the applicability of the
existing AD. The actions specified by
the proposed AD are intended to
prevent separation of the aft baffle
assembly from the APU exhaust silencer
and consequent separation of the
assembly from the airplane, which
could cause damage to other airplanes
during takeoff and landing operations,
or injury to people on the ground. This
action is intended to address the
identified unsafe condition.

DATES: Comments must be received by
May 6, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation

Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2002—-NM—
346—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227—-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2002-NM-346—AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Empresa Brasileira de Aeronautica S.A.
(EMBRAER), P.O. Box 343—CEP 12.225,
Sao Jose dos Campos—SP, Brazil. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1175;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

e Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

¢ For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
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the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2002—NM-346—AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2002-NM-346—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

On August 1, 2002, the FAA issued
AD 2002-16-06, amendment 39-12845
(67 FR 52398, August 12, 2002),
applicable to certain EMBRAER Model
EMB-135 and —145 series airplanes.
That AD requires determining whether
a defective auxiliary power unit (APU)
exhaust silencer is installed on the
airplane; and corrective actions, if
necessary. That action was prompted by
a report that the aft baffle assembly
separated from the shell assembly of an
APU exhaust silencer having part
number 4503801B. The requirements of
that AD are intended to prevent
separation of the aft baffle assembly
from the APU exhaust silencer and
consequent separation of the assembly
from the airplane, which could cause
damage to other airplanes during takeoff
and landing operations, or injury to
people on the ground.

Actions Since Issuance of Previous Rule

Since the issuance of that AD, the
Departmento de Aviacao Civil (DAC),
which is the airworthiness authority for
Brazil, issued a revised airworthiness
directive which adds airplanes to the
applicability of the existing Brazilian
airworthiness directive, new repetitive
inspections, and additional
modifications; and allows up to two
repetitive inspections before
accomplishment of the modifications
that terminate the repetitive inspections.

Explanation of Relevant Service
Information

EMBRAER has issued Service Bulletin
145—49-0021, Change 03, dated

September 12, 2003 (for Model EMB—
135 and —145 series airplanes). For
airplanes listed in the effectivity for Part
I of the service bulletin, the procedures
include a visual inspection of the APU
exhaust silencer to determine if the aft
baffle is flush with the end of the
cylindrical portion, an inspection of the
movement of the cylindrical portion of
the APU exhaust silencer shell
assembly, modification of the APU
exhaust silencer assembly by spot-
welding and installing bolts (including
torquing the bolts) and a spacer, and
reidentification of the modified APU
exhaust silencer assembly with a new
part number. For airplanes listed in the
effectivity for Part II of the service
bulletin, the procedures include
modifying the APU exhaust silencer
assembly by installing a spacer and
bolts (including torquing the bolts), and
reidentifying the modified APU exhaust
silencer assembly with a new part
number. Both Part I and Part II of the
EMBRAER service bulletin request that
operators submit a form notifying the
manufacturer when the actions in the
service bulletin have been
accomplished.

Also, both Part I and Part II of the
service bulletin reference Hamilton
Sundstrand Service Bulletin SB—
4503801-49-3, Revision 02, dated July
19, 2002, as an additional source of
service information for inspection and
modification of the APU exhaust
silencer assembly. The Hamilton
Sundstrand bulletin is incorporated into
the EMBRAER service bulletin.

EMBRAER has also issued Service
Bulletin 145LEG—49-0001, Change 01,
dated August 29, 2002 (for Model EMB—
135B] series airplanes). This service
bulletin describes procedures for
inspecting the APU exhaust silencer
assembly, modifying the APU exhaust
silencer assembly by installing fasteners
and a spacer, and reidentifying the
modified APU exhaust silencer
assembly with a new part number. The
service bulletin requests that operators
submit a form notifying the
manufacturer when the actions in the
service bulletin have been
accomplished. The service bulletin
references Hamilton Sundstrand Service
Bulletin SB—4503801-49-3, Revision
02, dated July 19, 2002, as an additional
source of service information for
inspection and modification of the APU
exhaust silencer assembly. The
Hamilton Sundstrand service bulletin is
incorporated into the EMBRAER service
bulletin.

The DAC classified the EMBRAER
service bulletins as mandatory and
issued Brazilian airworthiness directive
2002-05-01R2, dated January 6, 2003,

to ensure the continued airworthiness of
these airplanes in Brazil.

FAA’s Conclusions

These airplane models are
manufactured in Brazil and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DAC has
kept us informed of the situation
described above. We have examined the
findings of the DAC, reviewed all
available information, and determined
that AD action is necessary for products
of this type design that are certificated
for operation in the United States.

Explanation of Requirements of
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would
supersede AD 2002—16-06. For certain
airplanes, the proposed AD would
require modification of the APU exhaust
silencer, and reidentification of the part
number for the APU exhaust silencer
once the modification is accomplished.
For certain other airplanes, the
proposed AD would require repetitive
inspections to determine the structural
integrity of the APU exhaust silencer;
corrective actions, if necessary;
modification of the APU exhaust
silencer, which terminates the repetitive
inspections; and reidentification of the
part number for the APU exhaust
silencer once the modification is
accomplished. The proposed AD would
also add airplanes to the applicability of
the existing AD. The actions would be
required to be accomplished in
accordance with the applicable service
bulletin described previously, except as
described below.

Differences Between the Proposed AD
and Service Information

Although the Accomplishment
Instructions of the service bulletins
specify to report accomplishment of the
service bulletins to the manufacturer,
this proposed AD does not require that
action.

Cost Impact

There are approximately 394
airplanes of U.S. registry that would be
affected by this proposed AD.

The proposed repetitive inspections
specified in Part I of EMBRAER Service
Bulletin 145—-49-0021, Change 03, dated
September 12, 2003; and EMBRAER
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Service Bulletin145LEG—49-0001,
Change 01, dated August 29, 2002;
would take approximately 1 work hour
per airplane to accomplish, at an
average labor rate of $65 per work hour.
Based on these figures, the cost impact
of the proposed repetitive inspections
on U.S. operators is estimated to be $65
per airplane, per inspection cycle.

The proposed modification, including
the part number reidentification,
specified in Part I of EMBRAER Service
Bulletin 145—49-0021, Change 02; and
EMBRAER Service Bulletin145LEG—49—
0001, Change 01; would take
approximately 4 work hours per
airplane to accomplish, at an average
labor rate of $65 per work hour.
Required parts would be supplied by
the part manufacturer at no cost to
operators. Based on these figures, the
cost impact of the proposed
modification is estimated to be
$102,440, or $260 per airplane.

The proposed modification, including
the part number reidentification,
specified in Part II of EMBRAER Service
Bulletin 145—49-0021, Change 03,
would take approximately 1 work hour
per airplane to accomplish, at an
average labor rate of $65 per work hour.
Based on these figures, the cost impact
of the proposed modification is
estimated to be $65 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if

promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-12845 (67 FR
52398, August 12, 2002), and by adding
a new airworthiness directive (AD), to
read as follows:

Empresa Brasileira de Aeronautica S.A.
(EMBRAER): Docket 2002-NM-346—AD.
Supersedes AD 2002—-16-06,
Amendment 39-12845.

Applicability: Model EMB—135B] series
airplanes, as listed in EMBRAER Service
Bulletin 145LEG—49-0001, Change 01, dated
August 29, 2002; and Model EMB-135 and
—145 series airplanes, as listed in EMBRAER
Service Bulletin 145-49-0021, Change 03,
dated September 12, 2003; certificated in any
category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent separation of the aft baffle
assembly from the auxiliary power unit
(APU) exhaust silencer and consequent
separation of the assembly from the airplane,
which could cause damage to other airplanes
during takeoff and landing operations, or
injury to people on the ground, accomplish
the following:

Modification

(a) For airplanes that have incorporated
EMBRAER Alert Service Bulletin 145—-49—
A021, Change 01, dated May 13, 2003:
Within 1,500 flight hours after the effective
date of this AD; install a spacer and bolts
(including torquing the bolts) in the APU
exhaust silencer assembly per the
Accomplishment Instructions of EMBRAER
Service Bulletin 145LEG—-49-0001, Change
01, dated August 29, 2002, (for Model EMB—
135B]J series airplanes); or Part II of the
Accomplishment Instructions of EMBRAER

Service Bulletin 145-49-0021, Change 03,
dated September 12, 2003, (for Model EMB
—135 and —145 series airplanes); as
applicable.

Reidentification of Modified Part

(b) For airplanes that have incorporated
EMBRAER Alert Service Bulletin 145-49—
A021, Change 01, dated May 13, 2003: After
accomplishment of the modification required
by paragraph (a) of this AD; before further
flight, change the part number of the
modified APU exhaust silencer assembly
from 4503801B to 4503801C per the
Accomplishment Instructions of EMBRAER
Service Bulletin 145LEG-49-0001, Change
01, dated August 29, 2002; or Part II of the
Accomplishment Instructions of EMBRAER
Service Bulletin 145-49-0021, Change 03,
dated September 12, 2003; as applicable.

Inspections

(c) For airplanes that have not incorporated
EMBRAER Alert Service Bulletin 145—-49—
A021, Change 01, dated May 13, 2003:
Within 500 flight hours or 3 months after the
effective date of this AD, whichever is first;
do a one-time general visual inspection of the
APU exhaust silencer to determine if the aft
baffle is flush with the end of the cylindrical
portion, and an inspection of the movement
of the cylindrical portion of the APU exhaust
silencer shell assembly, per the
Accomplishment Instructions of EMBRAER
Service Bulletin 145LEG—49-0001, Change
01, dated August 29, 2002; or Part I of the
Accomplishment Instructions of EMBRAER
Service Bulletin 145-49-0021, Change 03,
dated September 12, 2003; as applicable.

(1) If the APU exhaust silencer assembly
passes the inspections: Do the actions in
paragraph (d) of this AD.

(2) If the APU exhaust silencer assembly
does not pass one or both inspections: Before
further flight, secure or remove the affected
parts from the silencer, and placard the APU
as “Inoperative” per the Accomplishment
Instructions of the applicable service
bulletin. No further action is required unless
the APU is reactivated. To reactivate the
APU: Before further flight, do the actions
required by paragraph (e) of this AD.

Note 1: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made from within
touching distance unless otherwise specified.
A mirror may be necessary to enhance visual
access to all exposed surfaces in the
inspection area. This level of inspection is
made under normally available lighting
conditions such as daylight, hangar lighting,
flashlight, or droplight and may require
removal or opening of access panels or doors.
Stands, ladders, or platforms may be required
to gain proximity to the area being checked.”

Repetitive Inspections

(d) For airplanes that have not
incorporated EMBRAER Alert Service
Bulletin 145—-49-A021, Change 01, dated
May 13, 2003: After doing the inspections
required by paragraph (c) of this AD, before
further flight; do a mechanical integrity
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inspection of the APU exhaust silencer
assembly per the Accomplishment
Instructions of EMBRAER Service Bulletin
145LEG—49-0001, Change 01, dated August
29, 2002; or Part I of the Accomplishment
Instructions of EMBRAER Service Bulletin
145—49-0021, Change 03, dated September
12, 2003; as applicable.

(1) If the APU exhaust silencer assembly
passes the inspection required by paragraph
(d) of this AD: Do the same steps for the
mechanical integrity inspection required by
paragraph (d) of this AD in a counter-
clockwise direction, per the Accomplishment
Instructions of the applicable service
bulletin. Repeat the inspections required by
paragraphs (d) and (d)(1) of this AD thereafter
at intervals not to exceed 500 flight hours or
3 months, whichever is first. The inspections
may be repeated up to two times before
accomplishment of the requirements of
paragraph (e) of this AD.

(2) If the APU exhaust silencer assembly
does not pass the inspection required by
paragraph (d) of this AD: Before further
flight, disassemble the APU exhaust silencer
assembly or placard the APU as “Inoperative”
per the Accomplishment Instructions of the
applicable service bulletin. No further action
is required unless the APU is reactivated. To
reactivate the APU: Before further flight, do
the actions required by paragraph (e) of this
AD.

Modification/Terminating Action

(e) For airplanes that have not incorporated
EMBRAER Alert Service Bulletin 145-49—
A021, Change 01, dated May 13, 2003:
Within 1,500 flight hours or 12 months after
the effective date of this AD, whichever is
first, except as provided by paragraphs (c)(2)
and (d)(2) of this AD; do all of the applicable
actions per the Accomplishment Instructions
of EMBRAER Service Bulletin 145LEG—49-
0001, Change 01, dated August 29, 2002; or
Part I of the Accomplishment Instructions of
EMBRAER Service Bulletin 145-49-0021,
Change 03, dated September 12, 2003; as
applicable. This constitutes terminating
action for the repetitive inspections required
by paragraph (d) of this AD.

Reidentification of Modified Part

(f) For airplanes that have not incorporated
EMBRAER Alert Service Bulletin 145-49—
A021, Change 01, dated May 13, 2003: After
accomplishment of the modification required
by paragraph (e) of this AD; before further
flight, change the part number of the
modified APU exhaust silencer assembly
from 4503801B to 4503801C per the
Accomplishment Instructions of EMBRAER
Service Bulletin 145LEG-49-0001, Change
01, dated August 29, 2002; or Part I of the
Accomplishment Instructions of EMBRAER
Service Bulletin 145-49-0021, Change 03,
dated September 12, 2003; as applicable.

Credit for Actions Previously Accomplished

(g) Accomplishment of the specified
actions before the effective date of this AD
per EMBRAER Service Bulletin 145-49—
0021, Change 02, dated November 12, 2002,
is considered acceptable for compliance with
the applicable requirements of paragraphs

(a), (b), (c), (d), (e), and (f) of this AD.

Parts Installation

(h) As of the effective date of this AD, no
person may install on any airplane an APU
exhaust silencer having P/N 4503801B.

Submission of Information Not Required
(i) Although the service bulletins
referenced in this AD specify to submit
information to the manufacturer, this AD
does not include such a requirement.

Alternative Methods of Compliance

(j) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-1186,
Transport Airplane Directorate, FAA, is
authorized to approve alternative methods of
compliance for this AD.

Note 2: The subject of this AD is addressed
in Brazilian airworthiness directive 2002—05—
01R2, dated January 6, 2003.

Issued in Renton, Washington, on March
30, 2004.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—-7709 Filed 4-5—-04; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2003-NM-12-AD]
RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300 B4-600, B4-600R, C4-605R
Variant F, and F4-600R (Collectively
Called A300-600), and A310 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Airbus Model A300-600 and
A310 series airplanes. This proposal
would require modification of the
attachment system of the insulation
blankets of the forward cargo
compartment and related corrective
action. This action is necessary to
prevent failure of the attachment system
of the cargo insulation blankets, which
could result in detachment and
consequent tearing of the blankets. Such
tearing could result in blanket pieces
being ingested into and jamming the
forward outflow valve of the pressure
regulation subsystem, which could lead
to cabin depressurization and adversely
affect continued safe flight of the
airplane. This action is intended to
address the identified unsafe condition.

DATES: Comments must be received by
May 6, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2003—-NM—
12—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2003—NM-12—-AD" in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Airbus, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

¢ Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

e For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.
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Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2003—-NM—-12-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2003-NM-12-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The Direction Générale de I’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
notified the FAA that an unsafe
condition may exist on certain Model
A300-600 and A310 series airplanes.
The DGAC advises that there have been
several reports of operator difficulty
maintaining cabin pressure during
cruise. Investigation revealed that pieces
of a cargo insulation blanket had been
ingested into the forward outflow valve
of the pressure regulation subsystem
located at frame 39 of the fuselage.
Additional reports, obtained during
routine inspections on other airplanes,
revealed that the same type of cargo
insulation blankets were found
damaged. The damage was due to
broken fasteners on the attachment
system, which caused the blankets to
detach and tear apart. Such conditions,
if not corrected, could result in blanket
pieces being ingested into and jamming
the forward outflow valve of the
pressure regulation subsystem, which
could lead to cabin depressurization
and adversely affect continued safe
flight of the airplane.

Explanation of Relevant Service
Information

Airbus has issued Service Bulletins
A300-21-6045 and A310-21-2059, both
Revision 01, both dated May 22, 2002.
The service bulletins describe
procedures for modification of the
attachment system of the insulation

blankets of the forward cargo
compartment and related corrective
action. The modification includes the
installation of insulation brackets on the
attachment system, installation of
adhesive on the insulation blanket,
cutting the blanket and trimming the
cutout sections, and re-identification of
the blanket. The related corrective
action involves repair of any damaged
insulation blanket. Accomplishment of
the actions specified in the service
bulletins is intended to adequately
address the identified unsafe condition.
The DGAC classified these service
bulletins as mandatory and issued
French airworthiness directive 2002—
626(B) R1, dated March 19, 2003, to
ensure the continued airworthiness of
these airplanes in France.

FAA’s Conclusions

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept us informed of the situation
described above. We have examined the
findings of the DGAC, reviewed all
available information, and determined
that AD action is necessary for products
of this type design that are certificated
for operation in the United States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the service bulletins described
previously, except as discussed below.

Difference Between Service Bulletin
A310-21-2059, Revision 01, and
Proposed AD

The service bulletin recommends
prior or concurrent accomplishment of
Airbus Service Bulletin A310-21-2012
(Airbus Modification 3881), Revision
03, dated April 9, 1986; however, we
have been informed by the manufacturer
that this is an inadvertent error.
Therefore, this proposed AD follows the
applicability in the French
airworthiness directive and is
applicable to A310 series airplanes on
which Airbus Modification 3881 has
already been done.

Cost Impact

We estimate that 149 airplanes of U.S.
registry would be affected by this
proposed AD, that it would take about
3 work hours per airplane to accomplish
the proposed modification, and that the
average labor rate is $65 per work hour.
Required parts would cost about $198
per airplane. Based on these figures, the
cost impact of the proposed AD on U.S.
operators is estimated to be $58,557, or
$393 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted. The cost
impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
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39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Airbus: Docket 2003-NM-12—AD.

Applicability: Model A300 B4-600, B4—
600R, C4—605R Variant F, and F4—-600R
(collectively called A300-600), and A310
series airplanes; certificated in any category;
on which Airbus Modification 12340 or
12556 has not been done; and A310 series
airplanes on which Airbus Modification 3881
has been done.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the attachment system
of the cargo insulation blankets, which could
result in detachment and consequent tearing
of the blankets, resulting in blanket pieces
being ingested into and jamming the forward
outflow valve of the pressure regulation
subsystem, which could lead to cabin
depressurization and adversely affect
continued safe flight of the airplane,
accomplish the following:

Modification

(a) Within 1 year after the effective date of
this AD: Modify the attachment system of the
insulation blankets of the forward cargo
compartment by doing all the applicable
actions per the Accomplishment Instructions
of Airbus Service Bulletin A300-31-6045 (for
Model A300-600 series airplanes) or A310—
21-2059 (for Model A310 series airplanes),
both Revision 01, both dated May 22, 2002,
as applicable. Repair any damaged insulation
blanket before further flight, per the
applicable service bulletin.

Alternative Methods of Compliance

(b) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate, is
authorized to approve alternative methods of
compliance for this AD.

Note 1: The subject of this AD is addressed
in French airworthiness directive 2002—
626(B) R1, dated March 19, 2003.

Issued in Renton, Washington, on March
30, 2004.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-7708 Filed 4-5—-04; 8:45 am|
BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 30

RIN 3038-AC06

Foreign Futures and Foreign Options
Transactions

AGENCY: Commodity Futures Trading
Commission.

ACTION: Proposed rule.

SUMMARY: The Commodity Futures
Trading Commission (“Commission” or
“CFTC”) is proposing to amend Part 30
of the Commission’s regulations to
clarify when foreign futures and options
brokers who are members of a foreign
board of trade must register or obtain an
exemption from registration. The
Commission proposes to modify Rule
30.4(a) by clarifying that foreign futures
and options brokers, including those
with U.S. bank branches, are not
required to register as futures
commission merchants (FCMs) pursuant
to Rule 30.4, or seek exemption from
registration under Rule 30.10, if they fall
generally into the following categories:
Those that carry customer omnibus
accounts for U.S. FCMs; those that carry
U.S. affiliate accounts that are
proprietary to the foreign futures and
options broker; and those that carry U.S.
accounts that are proprietary to a U.S.
FCM. In addition, a foreign futures and
options broker that has U.S. bank
branches will be eligible for a Rule
30.10 comparability exemption or
exemption from registration under Rule
30.4 based upon compliance with
conditions specified in proposed Rule
30.10(b)(1) through (6).

DATES: Comments must be received by
June 7, 2004.

ADDRESSES: You may submit comments,
identified by RIN 3038—AC06, by any of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail: secretary@cftc.gov. Include
“Commission Rules 30.1, 30.4 and
30.10—Registration and Exemption” in
the subject line of the message.

e Fax:(202) 418-5521.

e Mail: Send to Jean A. Webb,
Secretary of the Commission, 1155 21st
Street, NW., Washington DC 20581.

e Courier: See above.

Instructions: All comments received
will be posted without change to http:/
/www.cftc.gov, including any personal
information provided.

FOR FURTHER INFORMATION CONTACT:
Lawrence B. Patent, Deputy Director, or
Susan A. Elliott, Special Counsel,

Compliance and Registration, Division
of Clearing and Intermediary Oversight,
Commodity Futures Trading
Commission. Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581. Telephone: (202) 418-5439 or
(202) 418-5464, or electronic mail:
Ipatent@cftc.gov or selliott@cftc.gov.
SUPPLEMENTARY INFORMATION:

I. Background

This is a reproposal of rules first
proposed on August 26, 1999, 1 with
two adjustments.2 The 1999 proposals
would have amended Part 30 of the
Commission’s rules to clarify when
foreign futures and options brokers that
are members of a foreign board of trade
or affiliates of U.S. FCMs must register
under the Act or obtain an exemption
from registration under the Act. The
comment period ended on October 25,
1999 without any comments received.
Soon thereafter, a no-action request was
submitted that touched upon some of
the issues addressed by the proposal, to
which the staff responded. The staff’s
no-action letter permitted the New York
branch of a French bank to register in
the U.S. as an Introducing Broker, to be
guaranteed by a registered FCM that is
a subsidiary of the same bank, and to
introduce business to the London
branch of the same bank. The letter
stated that staff would not recommend
enforcement action against the bank or
its New York or London branches solely
upon their failure to register as FCMs
under the Act, or against the U.S. FCM
or the bank’s New York or London
branches for failure of the New York
branch to introduce all customer
accounts to the guaranteeing U.S. FCM,
as required by Rule 1.57(a)(1).3

The Commission initially postponed
reproposal of these rule amendments in
order to permit time to assess the impact
of its no-action letter, which permitted

164 FR 46613 (August 26, 1999).

2The 1999 proposal required an applicant for a
Rule 30.10 exemption with a U.S. bank branch to
file a specified set of representations with the
National Futures Association (NFA). This proposal
instead lists the representatives as conditions for
compliance, in order to reduce the paperwork
necessitated by these rule amendments. The second
change from the 1999 proposal is that the
definitional changes proposed, adding “foreign
futures and options customer omnibus account”
and “foreign futures and options broker” (“FFOB”),
were adopted as Rules 30.1(d) and (e), respectively,
in connection with the adoption of Rule 30.12 (65
FR 47275, 47280, August 2, 2000). Rule 30.12 was
proposed in a separate release issued
simultaneously with the proposal of the changes
discussed herein on August 26, 1999 (64 FR 46618).

3The text of the letter is published on the CFTC
Web site as Letter 00-94, “Rules 30.10 and 30.4a:
No-Action Relief in Connection with Registration as
an Introducing Broker,” and at [1999-2000 Transfer
Binder] Comm. Fut. L. Rep. 128.279, September 27,
2000.
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the U.S. branch of a foreign bank in a
Part 30 jurisdiction to register as an IB
in the U.S., notwithstanding the Rule
30.10 registration exemption of its
parent company. Reproposal was also
deferred due to the passage of the
Commodity Futures Modernization Act
(CFMA) in December of 2000, and the
concurrent necessity for substantial
rulemakings to implement the mandate
of that legislation.

Notwithstanding these developments,
the Commission’s Part 30 program
continues to operate much as it did
when adopted in 1987.5 Part 30 governs,
generally, the solicitation and sale of
foreign futures ® and foreign option?
contracts to customers 8 located in the
U.S. These rules were promulgated
pursuant to Sections 2(a)(1)(A), 4(b) and
4c of the Act, which vest the
Commission with exclusive jurisdiction
over the offer and sale, in the U.S., of
options and futures contracts traded on
or subject to the rules of a board of
trade, exchange or market located
outside of the U.S.

When it adopted Part 30, the
Commission recognized that many
complexities would need to be
addressed by the staff in the years after
adoption of these rules.? Soon after the
Commission adopted the original Part
30 rules, the staff of the Division of
Trading and Markets 10 published

4No subsequent requests for no-action by Part 30
participants have proposed IB registration of a U.S.
bank branch as a way of authorizing referral of
business from the U.S. bank branch to foreign-based
branches.

552 FR 28980 (August 5, 1987). CFTC rules may
be found at 17 CFR Ch. 1 (2003).

6“Foreign futures” as defined in Part 30 means
“any contract for the purchase or sale of any
commodity for future delivery made, or to be made,
on or subject to the rules of any foreign board of
trade.” Commission Rule 30.1(a).

7“Foreign option” as defined in Part 30 means
“any transaction or agreement which is or is held
out to be of the character of, or is commonly known
to the trade as, an ‘option’, ‘privilege’, ‘indemnity’,
‘bid’, ‘put’, ‘call’, ‘advance guaranty’, or ‘decline
guaranty’, made or to be made on or subject to the
rules of any foreign board of trade.” Commission
Rule 30.1(b).

8 Pursuant to Commission Rule 30.1(c), “Foreign
futures or foreign options customer” means “any
person located in the United States, its territories
or possessions who trades in foreign futures or
foreign options: Provided, That an owner or holder
of a proprietary account as defined in paragraph (y)
of [Commission Rule] 1.3 shall not be deemed to
be a foreign futures or foreign options customer
within the meaning of §§ 30.6 and 30.7 of this part.”

9“The Commission is mindful that the
implementation of a regulatory scheme such as this
is an evolving process, particularly as the issues are
numerous and complex. Accordingly, the
Commission invites affected persons to seek
interpretations of the rules, no-action positions and
exemptions, as appropriate. In this regard, the
Commission has determined to retain the general
exemptive provision set forth in rule 30.10, as
proposed.” 52 FR at 28980-28981.

10 Under the CFTC staff reorganization effective
July 2002, the Division of Trading and Markets was

several interpretative letters and no-
action positions regarding the
application of the registration
requirements of Part 30 to foreign firms,
and their ability to obtain an exemption
from certain of the requirements of Part
30, pursuant to Rule 30.10. Those letters
and positions were described in some
detail in the August 1999 Notice of
Proposed Rulemaking.1? With the
proposed amendments to Part 30
discussed below, the Commission will
codify some of those interpretations and
positions. Persons who properly relied
on interpretative statements in the past
must henceforth comply with the new
rules, if adopted.?2

II. Rule Amendments

Rule 30.4(a) requires any person who
solicits or accepts orders and/or money
for foreign futures and options contracts
from domestic foreign futures or foreign
options customers 13 to register as an
FCM under the Act. Rule 30.4(e)
requires registered FCMs to maintain an
office in the U.S. that is managed by an
individual domiciled in the U.S. and
registered with the Commission as an
associated person (“AP”’). Rule 30.10
permits any person to seek exemption
from any provision of Part 30.

The Commission believes that it can
provide clarity to its registration
requirements under Part 30 by
specifically addressing, in Rule 30.4,
when registration by an FFOB is not
required. Thus, the Commission
proposes amending Rule 30.4(a) to
clarify that FFOBs that carry foreign
futures and foreign options customer
omnibus accounts 14 of U.S. FCMs, but
have no direct contact with the
customers whose accounts comprise the
omnibus accounts, are not required to
register as FCMs. This is the case even
if the FFOB has U.S. bank branches. The
Commission also proposes amending
Rule 30.4(a) to clarify that an FFOB that
carries proprietary accounts of a U.S.
FCM, or an FFOB that trades for its own
proprietary accounts (including
accounts of its U.S. affiliates and others
whose accounts are “proprietary” to the

eliminated and the Part 30 functions were assumed
by the new Division of Cleaning and Intermediary
Oversight.

1164 FR 46613, 46614—46616.

12]f the Commission adopts the proposed
amendments, prior staff positions on these subjects
will be superceded. Because the rule amendments
contain no substantive changes to prior staff
interpretative statements and no-action letters, no
party should be disadvantaged. The new rules
would make these staff positions more accessible
and more widely understood and obviate the need
for individualized relief.

13 See n. 8, supra.

14“Foreign futures and foreign options customer
omnibus accounts” are defined at Rule 30.1(d), 17
CFR §30.1(d) (2003).

FFOB under CFTC Rule 1.3(y)), need
not register as an FCM so long as certain
conditions are met. These FFOBs,
however, otherwise remain subject to
provisions of Part 30 that are not
dependent upon registration as an FCM,
such as the antifraud provision of Rule
30.9.

In addition, the Commission proposes
amending Rule 30.10 to clarify that an
FFOB with U.S. bank branches may be
eligible for confirmation of Rule 30.10
relief if it complies with the following
conditions:

(1) No U.S. bank branch, office or
division will engage in the trading of
futures or options on futures within or
from the U.S., except for its own
account!s;

(2) No U.S. bank branch, office or
division will refer any foreign futures or
foreign options customer to the FFOB or
otherwise be involved in the FFOB’s
business in foreign futures and foreign
option transactions;

(3) No U.S. bank branch, office or
division will solicit any foreign futures
or foreign options business or purchase
or sell foreign futures or foreign option
contracts on behalf of any foreign
futures or foreign option customers or
otherwise engage in any activity subject
to regulation under Part 30 or engage in
any clerical duties related thereto. If any
U.S. division, office or branch desires to
engage in such activities, it will only do
so through an appropriate CFTC
registrant;

(4) The FFOB will maintain outside
the U.S. all contract documents, books
and records regarding foreign futures
and option transactions;

(5) The FFOB and each of its U.S.
bank branches, offices or divisions agree
to provide upon request of the
Commission, the NFA or the U.S.
Department of Justice, access to their
books and records for the purpose of
ensuring compliance with the
undertakings and consents to make such
records available for inspection at a
location in the U.S. within 72 hours
after service of the request; 16 and

15 That is, the “house’” account of the entity. This
is the “narrow” definition of proprietary, as set forth
in Commission Rule 1.17(b)(3).

16 The Commission has recognized that Japanese
and Hong Kong laws require that original books and
records of any firm located within either country be
maintained within the local jurisdiction. See CFTC
Staff Letter 95—-83 [1994—1996 Transfer Binder]
Comm. Fut. L. Rep. (CCH) {26,559 at 43,490
(September 20, 1995) (no-action position permitting
the Japanese and Hong Kong affiliates of a U.S. FCM
to accept directly foreign futures and options orders
from certain sophisticated U.S. customers); 62 FR
47792 (September 11, 1997) (extending the relief
under CFTC Staff Letter 95-83 to the Japanese and
Hong Kong affiliates of all U.S. FCMs). If the
proposed amendments are adopted, that letter will

Continued
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(6) Although it will continue to
engage in normal commercial activities,
no U.S. bank branch, office or division
will establish relationships in the U.S.
with the broker’s foreign futures and
foreign options customers for the
purpose of facilitating or effecting
transactions in foreign futures and
foreign option contracts in the U.S.

The Commission proposes that any
FFOB that would not be required to
register under the proposed Rule 30.4(a)
because it solely carries a U.S. customer
omnibus account, an account that
would be classified as proprietary to the
broker under Commission Rule 1.3(y),
or a U.S. FCM’s proprietary account, is
also not required to register solely
because it has U.S. bank branches, so
long as it complies with the conditions
specified in Rule 30.10(b)(1)—(6), as
listed above.

The Commission solicits comment
regarding the number of foreign futures
or options brokers’ non-bank branches
located in the United States, as well as
information concerning their
activities.1” The Commission also
requests comment on the advisability of
expanding the relief provided by the
proposed rule amendments to foreign
futures and options brokers with any
type of U.S. branch, not just bank
branches.

II. Related Matters

A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C. 601-611, requires that
agencies, in proposing rules, consider
the impact of those rules on small
businesses. The Commission has
previously established certain
definitions of “small entities” to be used
by the Commission in evaluating the

be superceded. For the purpose of this rulemaking,
the Commission will allow foreign futures and
options brokers in Japan and Hong Kong to satisfy
the books and records requirement by: (1) Providing
within 72 hours authenticated copies of its books
and records upon request of a Commission, NFA or
U.S. Department of Justice representative; (2)
providing within 72 hours access to original books
and records in the foreign jurisdiction; (3) waiving
objection to the admissibility of the copies as
evidence in a Commission, NFA or U.S. Department
of Justice action against the foreign futures and
options broker; and (4) agreeing in the event of a
proceeding to provide a witness to authenticate
copies of books and records given to the
Commission, NFA, or the U.S. Department of
Justice. The Commission is clarifying that the books
and records from a Japanese or Hong Kong FFOB
are also subject to request by NFA and U.S.
Department of Justice representatives, as is the case
for an FFOB in any other jurisdiction.

17 The rationale for providing relief to foreign
firms with bank branches in the U.S. is that those
branches are otherwise regulated by the banking
authorities. Although this rationale would be
inapplicable to non-bank branches, there may be
other reasons why exemption from registration
under Part 30 would be appropriate.

impact of its rules on such entities in
accordance with the RFA.18 The
proposed rules discussed herein would
affect foreign members of foreign boards
of trade who perform the functions of an
FCM, some of which may be foreign
affiliates of U.S. FCMs. The Commission
previously has determined that, based
upon the fiduciary nature of the FCM/
customer relationships, as well as the
requirement that FCMs meet minimum
financial requirements, FCMs should be
excluded from the definition of small
entities. Therefore, the Chairman, on
behalf of the Commission, hereby
certifies, pursuant to 5 U.S.C. 605(b),
that these proposed regulations will not
have a significant economic impact on
a substantial number of small entities.
Nonetheless, the Commission
specifically requests comment on the
impact these proposed rules may have
on small entities.

B. Paperwork Reduction Act

When publishing proposed rules, the
Paperwork Reduction Act of 1995 19
imposes certain requirements on federal
agencies (including the Commission) in
connection with their conducting or
sponsoring any collection of
information as defined by the
Paperwork Reduction Act. In
compliance with the Act, the
Commission, through this rule proposal,
solicits comments to: (1) Evaluate
whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including the validity of the
methodology and assumptions used; (2)
evaluate the accuracy of the agency’s
estimate of the burden of the proposed
collection of information including the
validity of the methodology and
assumptions used; (3) enhance the
quality, utility, and clarity of the
information to be collected; and (4)
minimize the burden of the collection of
the information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology, e.g., permitting
electronic submission of responses.

The Commission has submitted this
proposed rule and its associated
information collection requirements to
the Office of Management and Budget.
The burden associated with this entire
collection 3038-0023, including this
proposed rule, is as follows:

Average burden hours per response:
.1645.

Number of respondents: 73,610.

1847 FR 18618-18621 (April 30, 1982).
19Pub. L. 104-13 (May 13, 1995).

Frequency of response: On occasion;
annually; semi-annually; quarterly.

The burden associated with this
specific proposed rule, is as follows:

Average burden hours per response:
.05.

Number of Respondents: 110.

Frequency of response: On occasion.

Persons wishing to comment on the
estimated paperwork burden associated
with this proposed rule should contact
the Desk Officer, CFTC, Office of
Management and Budget, Room 10202,
NEOB, Washington, DC 20503, (202)
395-7340. Copies of the information
collection submission to OMB are
available from the CFTC Clearance
Officer, 1155 21st Street, NW.,
Washington DC 20581, (202) 418-5160.

C. Cost-Benefit Analysis

Section 15(a) of the Act requires the
Commission to consider the costs and
benefits of its action before issuing a
new regulation under the Act. By its
terms, Section 15(a) does not require the
Commission to quantify the costs and
benefits of a new regulation or to
determine whether the benefits of the
proposed regulation outweigh its costs.
Rather, Section 15(a) simply requires
the Commission to “consider the costs
and benefits” of its action.

Section 15(a) further specifies that
costs and benefits shall be evaluated in
light of five broad areas of market and
public concern: Protection of market
participants and the public; efficiency,
competitiveness, and financial integrity
of futures markets; price discovery;
sound risk management practices; and
other public interest considerations.
Accordingly, the Commission could in
its discretion give greater weight to any
one of the five enumerated areas and
could in its discretion determine that,
notwithstanding its costs, a particular
rule was necessary or appropriate to
protect the public interest or to
effectuate any of the provisions or to
accomplish any of the purposes of the
Act. These proposed amendments are
intended to clarify when foreign futures
and options brokers who are members of
a foreign board of trade must register or
obtain an exemption from registration.
The Commission is considering the
costs and benefits of these rules in light
of the specific provisions of section
15(a) of the Act:

1. Protection of market participants
and the public. The amendments do not
change the requirements to qualify for
the exemption. Accordingly, they
should have no effect on the
Commission’s ability to protect market
participants and the public.

2. Efficiency and competition. The
amendments are expected to benefit



Federal Register/Vol. 69, No. 66/Tuesday, April 6, 2004 /Proposed Rules

18001

efficiency and competition by
enhancing understanding of the
Commission’s requirements for
exemption.

3. Financial integrity of futures
markets and price discovery. The
amendments should have no effect,
from the standpoint of imposing costs or
creating benefits, on the financial
integrity or price discovery function of
the futures and options markets.

4. Sound risk management practices.
The amendments being adopted herein
should have no effect on the risk
management practices of the futures and
options industry.

5. Other public interest
considerations. The amendments clarify
the Commission’s requirements for
exemption of foreign futures and
options brokers who are members of a
foreign board of trade. Greater clarity
should result in a system that is easier
to understand and thereby more
efficient.

After considering these factors, the
Commission has determined to propose
the amendments discussed above.

List of Subjects in 17 CFR Part 30

Definitions, Foreign futures, Foreign
options, Reporting and recordkeeping
requirements, Registration
requirements.

In consideration of the foregoing, and
pursuant to the authority contained in
the Commodity Exchange Act and, in
particular, sections 2(a)(1), 4(b), 4c and
8 thereof, 7 U.S.C. 2, 6(b), 6¢c and 12a
(1982), and pursuant to the authority
contained in 5 U.S.C. 552 and 552b
(1982), the Commission hereby proposes
to amend Chapter I of Title 17 of the
Code of Federal Regulations as follows:

PART 30—FOREIGN OPTIONS AND
FOREIGN FUTURES TRANSACTIONS

1. The authority citation for Part 30
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 4, 6, 6¢ and 12a,
unless otherwise noted.

2. Section 30.4 is proposed to be
amended by revising paragraph (a) to
read as follows:

§30.4 Registration required.

* * * * *

(a) To solicit or accept orders for or
involving any foreign futures contract or
foreign options transaction and, in
connection therewith, to accept any
money securities or property (or extend
credit in lieu thereof), to margin,

guarantee or secure any trades or
contracts that result or may result
therefrom, unless such person shall
have registered, under the Act, with the
Commission as a futures commission
merchant and such registration shall not
have expired nor been suspended nor
revoked; provided that, a foreign futures
and options broker (as defined in

§ 30.1(e)) is not required to register as an
FCM:

(1) In order to accept orders from or
to carry a U.S. futures commission
merchant foreign futures and options
customer omnibus account, as that term
is defined in Rule 30.1(d);

(2) In order to accept orders from or
to carry a U.S. FCM proprietary account,
as that term is defined in paragraph (y)
of § 1.3 of this chapter; or

(3) In order to accept orders from or
carry a U.S. affiliate account which is
proprietary to the foreign broker, as
“proprietary account” is defined in
paragraph (y) of § 1.3 of this chapter.
Such foreign futures and options broker
remains subject to all other applicable
provisions of the Act and of the rules,
regulations and orders thereunder.
Foreign futures and options brokers that
have U.S. bank branches, offices or
divisions engaging in the above-listed
activity are not required to register as an
FCM if they comply with the conditions
listed in § 30.10(b)(1) through (6).

* * * * *

3. Section 30.10 is proposed to be
amended by designating the existing
text as paragraph (a) and adding
paragraph (b) to read as follows:

§30.10 Petitions for exemption.

(a) Any person adversely affected by
any requirement of this part may file a
petition with the Secretary of the
Commission, which petition must set
forth with particularity the reasons why
that person believes that he should be
exempt from such requirement. The
Commission may, in its discretion, grant
such an exemption if that person
demonstrates to the Commission’s
satisfaction that the exemption is not
otherwise contrary to the public interest
or to the purposes of the provision from
which exemption is sought. The petition
will be granted or denied on the basis
of the papers filed. The petition may be
granted subject to such terms and
conditions as the Commission may find
appropriate.

(b) Any foreign person that files a
petition for an exemption under this
section shall be eligible for such an

exemption notwithstanding its presence
in the United States through U.S. bank
branches or divisions if, in conjunction
with a petition for confirmation of Rule
30.10 comparability relief under an
existing Rule 30.10 Commission order,
it complies with the following
conditions:

(1) No U.S. bank branch, office or
division will engage in the trading of
futures or options on futures within or
from the United States, except for its
own proprietary account;

(2) No U.S. bank branch, office or
division will refer any foreign futures or
options customer to the foreign broker
or otherwise be involved in the foreign
broker’s business in foreign futures and
option transactions;

(3) No U.S. bank branch, office or
division will solicit any foreign futures
or options business or purchase or sell
foreign futures and option contracts on
behalf of any foreign futures or option
customers or otherwise engage in any
activity subject to regulation under part
30 or engage in any clerical duties
related thereto. If any U.S. division,
office or branch desires to engage in
such activities, it will only do so
through an appropriate CFTC registrant;

(4) The foreign person will maintain
outside the United States all contract
documents, books and records regarding
foreign futures and option transactions;

(5) The foreign person and each of its
U.S. bank branches, offices or divisions
agree to provide upon request of the
Commission, the National Futures
Association or the U.S. Department of
Justice, access to their books and
records for the purpose of ensuring
compliance with the foreign
undertakings and consents to make such
records available for inspection at a
location in the United States within 72
hours after service of the request; and

(6) Although it will continue to
engage in normal commercial activities,
no U.S. bank branch, office or division
of the foreign person will establish
relationships in the United States with
the applicant’s foreign futures and
options customers for the purpose of
facilitating or effecting transactions in
foreign futures and option contracts in
the United States.

Dated: March 30, 2004.

By the Commission.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 04-7671 Filed 4-5-04; 8:45 am]
BILLING CODE 6351-01-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[CGD05-04-013]

RIN 1625-AA08

Special Local Regulations for Marine

Events; Maryland Swim for Life,
Chester River, Chestertown, MD

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a permanent special local
regulation for the “Maryland Swim for
Life,” a marine event held on the waters
of the Chester River near Chestertown,
Maryland. This action is necessary to
provide for the safety of life on
navigable waters during the event. This
action is intended to restrict vessel
traffic in portions of the Chester River
during the event.

DATES: Comments and related material
must reach the Coast Guard on or before
June 7, 2004.

ADDRESSES: You may mail comments
and related material to Commander
(0oax), Fifth Coast Guard District, 431
Crawford Street, Portsmouth, Virginia
23704-5004, hand-deliver them to
Room 119 at the same address between
9 a.m. and 2 p.m., Monday through
Friday, except Federal holidays, or fax
them to (757) 398-6203. The Auxiliary
and Recreational Boating Safety Branch,
Fifth Coast Guard District, maintains the
public docket for this rulemaking.
Comments and material received from
the public, as well as documents
indicated in this preamble as being
available in the docket, will become part
of this docket and will be available for
inspection or copying at the above
address between 9 a.m. and 2 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: S.L.
Phillips, Project Manager, Auxiliary and
Recreational Boating Safety Branch, at
(757) 398-6204.

SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking (CGD05-04-013),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments

and related material in an unbound
format, no larger than 82 by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to the address
listed under ADDRESSES explaining why
one would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

The Maryland Swim for Life
Association annually sponsors the
“Maryland Swim for Life”’, an open
water swimming competition held on
the waters of the Chester River, near
Chestertown, Maryland. The event is
held each year on the second Saturday
in July. Approximately 120 swimmers
start from Rolph’s Wharf and swim
upriver 3 miles then swim down river
returning back to Rolph’s Wharf. A fleet
of approximately 25 support vessels
accompanies the swimmers. To provide
for the safety of participants and
support vessels, the Coast Guard will
restrict vessel traffic in the event area
during the swim.

Discussion of Proposed Rule

The Coast Guard proposes to establish
a permanent regulated area on specified
waters of the Chester River, near
Chestertown, Maryland. The regulated
area would include all waters of the
Chester River between Rolph’s Wharf
and the Maryland S.R. 213 Highway
Bridge. The proposed special local
regulations would be enforced annually
on the second Saturday in July. The
effect would be to restrict general
navigation in the regulated area during
the event. Except for persons or vessels
authorized by the Coast Guard Patrol
Commander, no person or vessel would
be allowed to enter or remain in the
regulated area. The proposed regulated
area is needed to control vessel traffic
during the event to enhance the safety
of participants and transiting vessels.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under

section 6 (a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. Although this
proposed regulation would prevent
traffic from transiting a portion of the
Chester River during the event, the
effect of this proposed regulation would
not be significant due to the limited
duration that the regulated area will be
enforced and the extensive advance
notifications that will be made to the
maritime community via the Local
Notice to Mariners, marine information
broadcasts, and area newspapers, so
mariners can adjust their plans
accordingly. The Coast Guard would
also publish an annual notice of
implementation of a regulation in the
Federal Register, setting out the exact
date of the event.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities”” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This proposed rule would affect
the following entities, some of which
might be small entities: the owners or
operators of vessels intending to transit
or anchor in a portion of the Chester
River during the event.

This proposed rule would not have a
significant economic impact on a
substantial number of small entities for
the following reasons. This proposed
rule would be enforced for only one day
each year. Before the enforcement
period, we would issue maritime
advisories so mariners can adjust their
plans accordingly.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this proposed rule would have
a significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
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qualifies and how and to what degree
this proposed rule would economically
affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the address
listed under ADDRESSES.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise

have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded under

figure 2—1, paragraph (34)(h), of the
Instruction, from further environmental
documentation. Special local
regulations issued in conjunction with a
regatta or marine parade permit are
specifically excluded from further
analysis and documentation under those
sections. Under figure 2—1, paragraph
(34)(h), of the Instruction, an
“Environmental Analysis Check List”
and a “Categorical Exclusion
Determination” are not required for this
rule.

List of Subjects in 33 CFR Part 100

Marine Safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR Part 100 as follows:

PART 100-SAFETY OF LIFE ON
NAVIGABLE WATERS

1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; Department of
Homeland Security Delegation No. 0170.1.

2. Add §100.533 to read as follows:

§100.533 Maryland Swim for Life, Chester
River, Chestertown, MD.

(a) Regulated Area. The regulated area
is established for waters of the Chester
River from shoreline to shoreline,
bounded on the south by a line drawn
at latitude 39°10°16” N, near the Chester
River Channel Buoy 35 (LLN-26795)
and bounded on the north at latitude
39°12’30” N by the Maryland S.R. 213
Highway Bridge. All coordinates
reference Datum NAD 1983.

(b) Definitions. The following
definitions apply to this section:

Coast Guard Patrol Commander
means a commissioned, warrant, or
petty officer of the Coast Guard who has
been designated by the Commander,
Coast Guard Sector Baltimore.

Official Patrol means any vessel
assigned or approved by Commander,
Coast Guard Sector Baltimore with a
commissioned, warrant, or petty officer
on board and displaying a Coast Guard
ensign.

(c) Special local regulations: (1)
Except for persons or vessels authorized
by the Coast Guard Patrol Commander,
no person or vessel may enter or remain
in the regulated area.

(2) The operator of any vessel in this
area shall:

(i) Stop the vessel immediately when
directed to do so by any Official Patrol;
and

(ii) Proceed as directed by any Official
Patrol.

(d) Enforcement period. This section
will be enforced annually on the second
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Saturday in July. A notice of
implementation of this section will be
published annually in the Federal
Register and disseminated through Fifth
District Local Notice to Mariners and
marine Safety Radio Broadcast on VHF—
FM marine band radio channel 22
(157.1 MHz)

Dated: March 5, 2004.
Sally Brice-O’Hara,

Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. 04-7791 Filed 4-5-04; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD01-04-019]
RIN 1625-AA09

Drawbridge Operation Regulations;
Harlem River, Newtown Creek, NY

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
change the drawbridge operating
regulations governing the operation of
the Willis Avenue Bridge, mile 1.5, the
Third Avenue Bridge, mile 1.9, the
Madison Avenue Bridge, mile 2.3, all
across the Harlem River and the Pulaski
Bridge, mile 0.6, across Newtown Creek.
This notice of proposed rulemaking
would allow the bridge owner to keep
the above bridges closed for periods of
time on the first Sunday in both May
and November in order to facilitate the
running of the Five Borough Bike Tour
and the New York City Marathon,
respectively.

DATES: Comments must reach the Coast
Guard on or before June 7, 2004.

ADDRESSES: You may mail comments
and related material to Commander
(obr), First Coast Guard District Bridge
Branch, One South Street, Battery Park
Building, New York, New York, 10004,
or deliver them to the same address
between 7 a.m. and 3 p.m., Monday
through Friday, except, Federal
holidays. The telephone number is (212)
668—7165. The First Coast Guard
District, Bridge Branch, maintains the
public docket for this rulemaking.
Comments and material received from
the public, as well as documents
indicated in this preamble as being
available in the docket, will become part
of this docket and will be available for
inspection or copying at the First Coast

Guard District, Bridge Branch, 7 a.m. to
3 p.m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT: Joe
Schmied, Project Officer, First Coast
Guard District, (212) 668-7195.
SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments or related material. If you do
so, please include your name and
address, identify the docket number for
this rulemaking (CGD01-04-019),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 82 by 11 inches,
suitable for copying. If you would like
to know if they reached us, please
enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period. We may
change this proposed rule in view of
them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to the First
Coast Guard District, Bridge Branch, at
the address under ADDRESSES explaining
why one would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

The Willis Avenue Bridge, mile 1.5,
across the Harlem River has a vertical
clearance of 24 feet at mean high water
(MHW) and 30 feet at mean low water
(MLW) in the closed position.

The Madison Avenue Bridge, at mile
2.3, across the Harlem River has a
vertical clearance of 25 feet at mean
high water and 29 feet at mean low
water in the closed position.

The Third Avenue Bridge, at mile 1.9,
across the Harlem River has a vertical
clearance of 25 feet at mean high water
and 30 feet at mean low water in the
closed position.

The Pulaski Bridge across Newtown
Creek, mile 0.6, has a vertical clearance
of 39 feet at MHW and 43 feet at MLW
in the closed position. The current
operating regulations for the Pulaski
Bridge listed at 117.801(g) require it to
open on signal if at least a two-hour
advance notice is given.

The current operating regulations for
the Willis Avenue, Third Avenue, and
Madison Avenue bridges, require the

bridges to open on signal from 10 a.m.
to 5 p.m., if at least four-hours notice is
given.

The owner of the bridges, New York
City Department of Transportation
requested a change to the operating
regulations for the Willis Avenue
Bridge, the Third Avenue Bridge, the
Madison Avenue Bridge, and the
Pulaski Bridge, to facilitate the running
of the Five Borough Bike Tour and the
New York City Marathon on the first
Sunday in both May and November,
respectively. They requested the bridges
be closed for various extended periods
of time between the hours of 8 a.m. and
5 p.m.

Traditionally, these bridge closures
were accomplished each year by
publishing a temporary final rule in the
Federal Register with the bridge
closures occurring at various times
ranging from 8 a.m. through 5 p.m. The
closure times were established to
coincide with the race route through the
city.

This proposed rule would make the
traditional closures part of the
permanent drawbridge operation
regulations. New York City Department
of Transportation would provide the
exact dates and times for each bridge
several weeks in advance of the race.
Those dates and times would be
published in the Local Notice to
Mariners.

The Coast Guard believes this rule is
reasonable because it would simplify
the traditional bridge closure process.
Additionally, the bridge closures are on
Sundays when the bridges normally
receive no requests to open.

Discussion of Proposal

This proposed change would amend
33 CFR 117.789 by revising paragraph
(c), which identifies the operating
schedule of the Willis Avenue Bridge,
the Third Avenue Bridge, and the
Madison Avenue Bridge. This proposed
rule would also amend 33 CFR 117.801
by revising paragraph (g), which
identifies the operating schedule for the
Pulaski Bridge.

This proposed rule would allow the
bridges to remain in the closed position
for various extended periods of time
between the hours of 8 a.m. and 5 p.m.
on the first Sunday in both May and
November to facilitate the running of
the Five Borough Bike Tour and the
New York City Marathon.

The Five Borough Bike Tour is run on
the first Sunday in May. During this
event the Third Avenue and Madison
Avenue bridges, across the Harlem
River, are usually closed from 8 a.m. to
12 p.m. and the Pulaski Bridge, across
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Newtown Creek, is normally closed
from 9:30 a.m. to 11:30 a.m.

The New York City Marathon is run
on the first Sunday in November.
During this event the Willis Avenue and
Madison Avenue bridges, across the
Harlem River, are normally closed from
10 a.m. to 5 p.m. and the Pulaski Bridge,
across Newtown Creek, is normally
closed from 8:30 a.m. to 3 p.m.

The exact dates and times each bridge
will be closed for the future running of
the Five Borough Bike Tour and the
New York City Marathon may be
slightly changed and will be published
in the Local Notice to Mariners several
weeks in advance of each respective
event.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
6(a)(3) of that Order. The Office of
Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security.

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation, under the
regulatory policies and procedures of
DHS, is unnecessary.

This conclusion is based on the fact
that the bridge closures are of short
duration on a Sunday in May and
November when the bridges normally
do not receive any requests to open.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities”” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under
section 5 U.S.C. 605(b), that this
proposed rule would not have a
significant economic impact on a
substantial number of small entities.

This conclusion is based on the fact
that the bridge closures are of short
duration on a Sunday in May and
November when the bridges normally
do not receive any requests to open.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity

and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under E.O.
12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order

13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (32)(e), of the
Instruction, from further environment
documentation because it has been
determined that the promulgation of
operating regulations or procedures for
drawbridges are categorically excluded.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

For the reasons set out in the
preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. Revise §117.789(c) to read as
follows:
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§117.789 Harlem River.

* * * * *

(c)(1) The draws of the bridges at 103
Street, mile 0.0, Willis Avenue, mile 1.5,
Third Avenue, mile 1.9, Madison
Avenue, mile 2.3, 145 Street, mile 2.8,
Macombs Dam, mile 3.2, 207 Street,
mile 6.0, and the two Broadway Bridges,
mile 6.8, shall open on signal from 10
a.m. to 5 p.m. if at least four hours
notice is given to the New York City
Highway Radio (Hotline) Room.

(2) The Willis Avenue Bridge, mile
1.5, the Third Avenue Bridge, mile 1.9,
and the Madison Avenue Bridge, mile
2.3, need not open for vessel traffic
between 8 a.m. and 5 p.m. on the first
Sunday in May and the first Sunday in
November. The exact time and date of
each bridge closure will be published in
the Local Notice to Mariners several
weeks prior to the first Sunday of both
May and November.

* * * * *

3. Revise § 117.801(g) to read as
follows:

§117.801 Newtown Creek, Dutch Kills,
English Kills, and their tributaries.

(g)(1) The draw of the Pulaski Bridge,
mile 0.6, and the Greenpoint Avenue
Bridge, mile 1.3, shall open on signal if
at least a two hour advance notice is
given to the New York City Department
of Transportation Radio (Hotline) Room.

(2) The Pulaski Bridge, mile 0.6, need
not open for vessel traffic between 8
a.m. and 5 p.m. on the first Sunday in
both May and November. The exact time
and date of the bridge closure will be
published in the Local Notice to
Mariners several weeks prior to the first
Sunday of both May and November.

Dated: March 25, 2004.
John L. Grenier,

Captain, U.S. Coast Guard, Acting
Commander, First Coast Guard District.

[FR Doc. 04-7790 Filed 4-5-04; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[RO4-0AR-2003—-FL—0001-200414(b); FRL~
7643-2]

Approval and Promulgation of
Implementation Plans: Florida;
Broward County Aviation Department
Variance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing to
approve the State Implementation Plan
(SIP) revision submitted by the State of
Florida for the purpose of a department
order granting a variance from Rule 62—
252.400 to the Broward County Aviation
Department. EPA believes that this
proposed revision to the SIP is
approvable based on the June 23, 1993,
EPA policy memorandum entitled,
Impact of the Recent Onboard Decision
on Stage II Requirements in Moderate
Nonattainment Areas which indicates
that a Stage II program is not a
mandatory requirement for areas
classified “moderate” or below, upon
EPA’s promulgation for On-board
Refueling Vapor Recovery systems.

In the Final Rules section of this
Federal Register, the EPA is approving
the State’s SIP revision as a direct final
rule without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no significant, material, and
adverse comments are received in
response to this rule, no further activity
is contemplated. If EPA receives adverse
comments, the direct final rule will be
withdrawn and all public comments
received will be addressed in a
subsequent final rule based on this rule.
The EPA will not institute a second
comment period on this document. Any
parties interested in commenting on this
document should do so at this time.

DATES: Written comments must be
received on or before May 6, 2004.

ADDRESSES: Comments may be
submitted by mail to: Sean Lakeman,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960.
Comments may also be submitted
electronically, or through hand
delivery/courier. Please follow the
detailed instructions described in the
direct final rule, SUPPLEMENTARY
INFORMATION (sections IIL.B.1. through 3.)
which is published in the Rules Section
of this Federal Register.

FOR FURTHER INFORMATION CONTACT:
Sean Lakeman, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—-8960. The
telephone number is (404) 562—9043.
Mr. Lakeman can also be reached via
electronic mail at
lakeman.sean@epa.gov.

SUPPLEMENTARY INFORMATION: For

additional information see the direct

final rule which is published in the

Rules section of this Federal Register.
Dated: March 24, 2004.

A. Stanley Meiburg,

Acting Regional Administrator, Region 4.

[FR Doc. 04—-7646 Filed 4-5—-04; 8:45 am|

BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1, 61, and 69
[CC Docket No. 96-128; DA 04-774]

Implementation of Pay Telephone
Reclassification and Compensation
Provisions of the Telecommunications
Act of 1996

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; reply comment
period extended.

SUMMARY: On March 24, 2004, the
Commission granted a request by
Martha Wright et al. to extend the
deadline for filing reply comments
regarding a Petition For Rulemaking or,
in the Alternative, Petition To Address
Referral Issues In A Pending
Rulemaking (Wright Petition) filed in CC
Docket No. 96-128.

DATES: Reply comments are due on or
before April 21, 2004.

ADDRESSES: Federal Communications
Commission, Marlene H. Dortch, Office
of the Secretary, 445 12th Street SW.,
TW-A325, Washington, DC 20554. See
SUPPLEMENTARY INFORMATION for
information on additional instructions
for filing paper copies.

FOR FURTHER INFORMATION CONTACT: Joi
Roberson Nolen, Wireline Competition
Bureau, 202—418-1520.

SUPPLEMENTARY INFORMATION: On
December 31, 2003, the Wireline
Competition Bureau released the Wright
Public Notice seeking comment on a
Petition for Rulemaking or, in the
Alternative, Petition to Address Referral
Issues In a Pending Rulemaking (Wright
Petition) filed by Martha Wright and
other prison inmate and non-inmate
petitioners (jointly, “the Wright
Petitioners”). The Wright Public Notice
stated that comments would be due 20
days after publication of the public
notice in the Federal Register, and reply
comments would be due 30 days after
Federal Register publication. The
Federal Register published the Wright
Public Notice on January 20, 2004. See
Implementation of the Pay Telephone
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Reclassification and Compensation
Provisions of the Telecommunications
Act of 1996, CC Docket No. 96-128,
Notice of Proposed Rulemaking, 69 FR
2697, January 20, 2004. Accordingly,
comments were due by February 9,
2004, and reply comments were due by
February 19, 2004. The Bureau
subsequently granted the joint request of
Evercom Systems, Inc., T-NETIX, Inc.,
and Corrections Corporation of America
for a one-month extension of the
deadline so that parties could file
comments by March 10, 2004, and reply
comments by March 31, 2004. See
Implementation of the Pay Telephone
Reclassification and Compensation
Provisions of the Telecommunications
Act of 1996, CC Docket No. 96-128,
Notice of Proposed Rulemaking;
Comment Periods Extended, 69 FR
7615, February 18, 2004.

On March 16, 2004, the Wright
Petitioners filed a motion to extend the
deadline for filing reply comments in
this proceeding. In their pleading, the
Wright Petitioners contend that many of
the oppositions submitted in response
to the Wright Petition are supported by
multiple expert affidavits and studies
each of which will require time-
consuming analysis and rebuttal by the
Wright Petitioners’ expert. The Wright
Petitioners further assert that such
analysis and rebuttal can not be
completed in the current 15-day reply
comment period. T-NETIX, a
commenter in the proceeding, has
consented to the motion. T-NETIX
asserts that the extension is warranted
given the extensive initial comments
filed in response to the Wright Petition
and the crucial legal and public policy
issues at stake. No oppositions to the
request for an extension of time have
been filed.

It is the policy of the Commission that
extensions of time are not routinely
granted. See 47 CFR 1.46(a). In this
instance, however, the Bureau finds that
the commenters have shown good cause
for an extension of the deadline for
filing comments and reply comments in
this proceeding. Because of the
complexity of the issues, the related
necessary economic analysis, and the
length of the pleadings, we grant a
limited extension so that parties may
file reply comments by April 21, 2004.
This matter shall continue to be treated
as a “permit-but-disclose” proceeding in
accordance with the Commission’s ex
parte rules. See 47 CFR 1.1206. All
other requirements discussed in the
Federal Register publication of the
Wright Public Notice remain in effect.
See Implementation of the Pay
Telephone Reclassification and

Compensation Provisions of the
Telecommunications Act of 1996, CC
Docket No. 96—128, Notice of Proposed
Rulemaking, 69 FR 2697, January 20,
2004.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 04—7804 Filed 4-5-04; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 13 and 80

[WT Docket No. 00-48; RM-9499; FCC 04—
3]

Maritime Communications

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: In this document the
Commission solicits comment on the
Commission’s rules governing the
Maritime Radio Services. These
comments will aid the Commission in
establishing rules to further the
implementation of the Global Maritime
Distress and Safety System (GMDSS)
and continue the process of
streamlining, consolidating and revising
domestic maritime radio regulations. In
addition, the comments will aid the
Commission in assessing the impact that
possible rule changes may have on the
maritime community, including vessel
operators, manufacturers of marine
radio equipment, and commercial radio
operator licensees. These comments will
provide the Commission with feedback
that will allow it to better craft rules that
will enhance safety while at the same
time avoiding the imposition of
unnecessary or unwarranted burdens on
regulated entities.

DATES: Written comments are due on or
before June 7, 2004, and reply
comments are due on or before July 6,
2004.

ADDRESSES: Federal Communications
Commission, 445 12th St., SW.,
Washington, DC 20554. Comments may
be filed using the Commission’s
Electronic Comment Filing System
(ECFS) or by filing paper copies. See
SUPPLEMENTARY INFORMATION for further
filing instructions.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Tobias, Jeff.Tobias@FCC.gov,
Public Safety and Critical Infrastructure
Division, Wireless Telecommunications
Bureau, (202) 418-0680, or TTY (202)
418-7233.

SUPPLEMENTARY INFORMATION: This is a
summary of the Federal
Communications Commission’s Second
Further Notice of Proposed Rulemaking
(Second FNPRM) in WT Docket No. 00—
48, FCC 04-3, adopted on January 8,
2004, and released on February 12,
2004. The full text of this document is
available for inspection and copying
during normal business hours in the
FCC Reference Center, 445 12th Street,
SW., Washington, DC 20554. The
complete text may be purchased from
the Commission’s copy contractor,
Qualex International, 445 12th Street,
SW., Room CY-B402, Washington, DC
20554. The full text may also be
downloaded at: http://www.fcc.gov.
Alternative formats are available to
persons with disabilities by contacting
Brian Millin at (202) 418-7426 or TTY
(202) 418-7365 or at bmillin@fcc.gov.

1. In the Second FNPRM, the
Commission solicits comment on
whether the Commission should: (i)
Revise the requirements for digital
selective calling (DSC) equipment to
comport with international standards
that were adopted after the Commission
last requested comment on this issue;
(ii) add the INMARSAT F-77 ship earth
station to the list of ship earth stations
that are authorized to be used in lieu of
a single sideband radio by vessels
traveling more than 100 nautical miles
from shore; (iii) require all small
passenger vessels to have a reserve
power source; (iv) make certain
commercial radio operator licenses and
permits valid for the lifetime of the
holder, obviating the need for such
licensees to file periodic renewal
applications; (v) introduce greater
flexibility into the examination process
by removing rule provisions that codify
the number of questions for each
examination element and that require
the exclusive use of new question pools
immediately upon their public
availability; (vi) adopt technical
standards for equipment to be used in
the Ship Security Alert System; (vii)
further update part 80 of the
Commission’s rules in response to
recent changes in international
standards, and specifically whether
certain on-board frequencies should be
authorized for narrowband use
domestically; and (viii) revise or
eliminate certain part additional 80
rules pursuant to recommendations
submitted in the Commission’s 2002
Biennial Review proceeding.
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I. Procedural Matters

A. Ex Parte Rules—Permit-But-Disclose
Proceeding

2. This is a permit-but-disclose notice
and comment rulemaking proceeding.
Ex parte presentations are permitted,
except during the Sunshine Agenda
period, provided they are disclosed as
provided in the Commission’s rules.

B. Comment Dates

3. Pursuant to §§1.415 and 1.419 of
the Commission’s rules, 47 CFR 1.415,
1.419, interested parties may file
comments on or before June 7, 2004 and
reply comments on or before July 6,
2004. Comments may be filed using the
Commission’s Electronic Comment
Filing System (ECFS) or by filing paper
copies.

4. Comments filed through the ECFS
can be sent as an electronic file via the
Internet to http://www.fcc.gov/e-file/
ecfs.html. Generally, only one copy of
an electronic submission must be filed.
If multiple docket or rulemaking
numbers appear in the caption of this
proceeding, however, commenters must
transmit one electronic copy of the
comments to each docket or rulemaking
number referenced in the caption. In
completing the transmittal screen,
commenters should include their full
name, Postal Service mailing address,
and the applicable docket or rulemaking
number. Parties may also submit an
electronic comment by Internet e-mail.
To get filing instructions for e-mail
comments, commenters should send an
e-mail to ecfs@fcc.gov, and should
include the following words in the body
of the message, “get form <your e-mail
address>.” A sample form and
directions will be sent in reply. Parties
who choose to file by paper must file an
original and four copies of each filing.
If more than one docket or rulemaking
number appears in the caption of this
proceeding, commenters must submit
two additional copies for each
additional docket or rulemaking
number. All filings must be addressed to
the Commission’s Secretary, Marlene H.
Dortch, Office of the Secretary, Federal
Communications Commission, 445 12th
St., SW., Washington, DC 20554. Filings
can be sent first class by the U.S. Postal
Service, by an overnight courier or hand
and message-delivered. Hand and
message-delivered paper filings must be
delivered to 236 Massachusetts Avenue,
NE., Suite 110, Washington, DC 20002.
Overnight courier (other than U.S.
Postal Service Express Mail and Priority
Mail) must be sent to 9300 East
Hampton Drive, Capitol Heights, MD
20743.

5. Parties who choose to file by paper
should also submit their comments on
diskette. These diskettes should be
submitted to: Jeffrey Tobias, Wireless
Telecommunications Bureau, 445 12th
St., SW., Room 4-A366, Washington,
DC 20554. Such a submission should be
on a 3.5 inch diskette formatted in an
IBM compatible format using Microsoft
Word or compatible software. The
diskette should be accompanied by a
cover letter and should be submitted in
“read only” mode. The diskette should
be clearly labeled with the commenter’s
name, proceeding (including the lead
docket number in this case, WT Docket
No. 00—48), type of pleading (comment
or reply comment), date of submission,
and the name of the electronic file on
the diskette. The label should also
include the following phrase “Disk
Copy—Not an Original.” Each diskette
should contain only one party’s
pleadings, preferably in a single
electronic file. In addition, commenters
should send diskette copies to the
Commission’s copy contractor, Qualex
International, Inc., 445 12th St., SW.,
Room CY-B402, Washington, DC 20554.

C. Paperwork Reduction Act

6. The Second FNPRM does not
contain any new or modified
information collection.

II. Initial Regulatory Flexibility
Analysis

7. As required by the RFA, the
Commission has prepared an Initial
Regulatory Flexibility Analysis (IRFA)
of the rules proposed or discussed in the
Second FNPRM. Written public
comments are requested on the IRFA.
These comments must be filed in
accordance with the same filing
deadlines for comments on the Second
FNPRM in WT Docket No. 00-48, and
they should have a separate and distinct
heading designating them as responses
to the IRFA. The Commission’s
Consumer and Governmental Affairs
Bureau, Reference Information Center,
will send a copy of the Second FNPRM,
including the IRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration, in accordance
with the Regulatory Flexibility Act
(RFA).

A. Need for, and Objectives of, the
Proposed Rules

8. In the Second FNPRM, we seek
comment on rule amendments that are
intended to enhance maritime safety,
promote the efficient use of the
maritime radio spectrum, and, to the
extent consistent with these first two
objectives, remove unnecessary
regulatory burdens. We also seek to

conform the Commission’s part 80 rules
with international standards where
doing so will not undermine domestic
regulatory objectives. In the Second
FNPRM, we first request comment on
whether we should adopt new
requirements for digital selective calling
equipment that conform to recently
adopted international standards for such
equipment. Second, we invite comment
on whether to augment the list of ship
earth stations approved for use in lieu
of a single sideband radio. Specifically,
we invite comment on whether to add
the INMARSAT F-77 ship earth station
to the list. Next, we seek comment on

a recommendation by the National
Transportation Safety Board to require
that all small passenger vessels have a
reserve power source. In addition, we
ask interested parties to consider
whether we should make certain
commercial radio operator licenses and
permits valid for the lifetime of the
holder, obviating the need for such
licensees to file periodic renewal
applications. We also ask for comment
on whether we should introduce greater
flexibility into the examination process
by removing rule provisions that codify
the number of questions for each
examination element and that require
the exclusive use of new question pools
immediately upon their public
availability. In addition, we request
comment to assist us in crafting rules to
guide the industry in making
communications equipment that will
meet the functional needs of the Ship
Security Alert System. We also invite
recommendations for further updating
of part 80 of our rules in response to
recent changes in international
standards, and specifically request
comment on whether certain on-board
frequencies should be authorized for
narrowband use domestically, as they
are internationally. Finally, we request
comment on suggestions by both Globe
Wireless and the Commission that
certain regulatory provisions have
become outdated, and therefore should
be revised or eliminated.

B. Legal Basis for Proposed Rules

9. The proposed action is authorized
under sections 1, 4(i), 302, 303(f) and
(r), and 332 of the Communications Act
of 1934, as amended, 47 U.S.C. 1, 154(i),
302, 303(f) and (r), and 332.

C. Description and Estimate of the
Number of Small Entities to Which the
Proposed Rules Will Apply

10. The RFA directs agencies to
provide a description of and, where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules, if adopted. The RFA
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defines the term “small entity” as
having the same meaning as the terms
“small business,” “small organization,”
and “small governmental jurisdiction.”
In addition, the term “small business”
has the same meaning as the term “small
business concern” under the Small
Business Act. A small business concern
is one which: (i) Is independently
owned and operated; (ii) is not
dominant in its field of operation; and
(iii) satisfies any additional criteria
established by the Small Business
Administration (SBA). A small
organization is generally “any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.” Nationwide, as of
1992, there were approximately 275,801
small organizations. “Small
governmental jurisdiction” generally
means “governments of cities, counties,
towns, townships, villages, school
districts, or special districts, with a
population of less than 50,000.” As of
1992, there were approximately 85,006
governmental entities in the United
States. This number includes 38,978
counties, cities, and towns; of these,
37,566, or 96%), have populations of
fewer than 50,000. The Census Bureau
estimates that this ratio is
approximately accurate for all
governmental entities. Thus, of the
85,006 governmental entities, we
estimate that 81,600 (96%) are small
entities. Below, we further describe and
estimate the number of small entity
licensees and regulatees that may be
affected by adoption of rules discussed
in the Second FNPRM.

11. Small businesses in the aviation
and marine radio services use a marine
very high frequency (VHF), medium
frequency (MF), or high frequency (HF)
radio, any type of emergency position
indicating radio beacon (EPIRB) and/or
radar, an aircraft radio, and/or any type
of emergency locator transmitter (ELT).
The Commission has not developed a
definition of small entities specifically
applicable to these small businesses. For
purposes of this IRFA, therefore, the
applicable definition of small entity is
the definition under the SBA rules
applicable to wireless
telecommunications. Pursuant to this
definition, a “small entity”’ for purposes
of the ship station licensees, public
coast station licensees, or other marine
radio users that may be affected by these
rules, is any entity employing 1,500 or
fewer persons. 13 CFR 121.201 (NAICS
Code 517212). Since the size data
provided by the Small Business
Administration do not enable us to
make a meaningful estimate of the
number of marine radio service

providers and users that are small
businesses, we have used the 1992
Census of Transportation,
Communications, and Utilities,
conducted by the Bureau of the Census,
which is the most recent information
available. This document shows that
twelve radiotelephone firms out of a
total of 1,178 such firms which operated
in 1992 had at least 1,000 employees.
Thus, we estimate that as many as 1,166
small entities may be affected. We invite
comment on whether this is the correct
definition to use in this context. We
note in this regard that one of the
discussed rule changes would affect
small passenger vessels, and the
Passenger Vessel Association has stated
in comments in this proceeding that the
vast majority of U.S. passenger vessel
operating companies are small
businesses. We accordingly request
commenters to consider whether the
number of small passenger vessel
operators potentially affected by the rule
is not fully reflected in the above
definition and estimate. In keeping with
the spirit of the RFA, we choose to err,
if at all, on the side of overestimating
the number of small entities potentially
affected by these rules.

D. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

12. We believe two of the possible
rule changes discussed in the Second
FNPRM may potentially have a direct,
significant economic impact on a
substantial number of small entities. As
noted, we have requested comment on
whether to impose new requirements on
digital selective calling equipment in
conformity with recently adopted
international standards for such
equipment. We invite interested parties
to address the economic impact of the
new requirements on small vessel
operators and other small businesses
that may be subject to the requirements.
It is our tentative conclusion that
mandating compliance with the new
requirements will benefit maritime
safety. We seek information on whether
the compliance costs may outweigh the
safety benefits of these requirements,
and whether there are alternative means
of securing the safety benefits of these
requirements through means that are
less burdensome to regulatees.

13. In addition, we have requested
comment on an NTSB recommendation
that the Commission amend its rules to
require that small passenger vessels
have VHF radiotelephone
communications systems on board that
can operate even when the vessel loses
power. Currently, § 80.917 of the
Commission’s rules imposes a

requirement on vessels of more than 100
gross tons to have a reserve power
supply. Adoption of the NTSB
recommendation would in effect remove
the tonnage limitation from § 80.917,
and impose the reserve power supply
requirement on all passenger vessels,
regardless of size. The NTSB states that
imposing the reserve power supply
requirement on all small passenger
vessels will prevent accidents and save
lives. Imposition of such a requirement
would likely require small passenger
vessel operators, including small
passenger vessel operators that are small
entities, to purchase and install
additional equipment on their vessels.
The record in this proceeding does not
indicate the estimated cost of such
equipment or the estimated overall costs
of compliance with such a requirement.
In the Second FNPRM, we specifically
ask commenters to provide information
on the costs to small vessel operators of
complying with such a requirement, and
we reiterate that request here.

14. We do not believe any of the other
matters discussed in the Second FNPRM
would have a direct, significant
economic impact on a substantial
number of small entities. However, any
commenters that disagree with that
tentative conclusion are asked to
explain the basis of that disagreement.

E. Steps Taken to Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

15. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
the following four alternatives: (i) The
establishment of differing compliance or
reporting requirements or timetables
that take into account the resources
available to small entities; (ii) the
clarification, consolidation, or
simplification of compliance or
reporting requirements under the rule
for small entities; (iii) the use of
performance, rather than design
standards; and (iv) an exemption from
coverage of the rule, or any part thereof,
for small entities.

16. In the Second FNPRM, we request
comment on whether to incorporate into
the Commission’s rules newly adopted
international standards for digital
selective calling equipment. We
describe here, and seek comment on,
possible alternatives to imposing these
new requirements that might minimize
the economic impact on small entities.
First, we ask commenters to consider
whether it would be appropriate to
exempt small businesses from any
additional requirements for digital
selective calling equipment that may be
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adopted. Commenters advocating such
an exemption should propose criteria
for identifying entities that should be
exempt, and should explain why they
believe such an exemption represents a
reasonable compromise between the
goals of promoting maritime safety and
minimizing compliance costs for small
entities. In addition, if we do determine
to impose new requirements on digital
selective calling equipment, we would
consider whether we should grandfather
some vessels from the requirement,
either indefinitely or for a specified
term of years, or whether there should
be a phased-in schedule for compliance,
with possibly different compliance
timetables for vessels based, possibly,
on vessel size or on whether the vessel
operator is a small business. Interested
parties should address these
alternatives. Finally, we seek comment
on whether an alternative equipment
requirement, less costly to small
passenger vessel operators, could
provide the same or similar safety
benefits as the international standards.
Proponents of such an alternative
requirement should compare the
estimated costs of complying with the
international digital selective calling
equipment standards with the estimated
costs of complying with the proposed
alternative, and explain why they
believe the proposed alternative will be
adequate to address safety concerns.
Commenters are also invited to suggest
alternatives other than those discussed
here.

17. In the Second FNPRM, we also
invite comment on an NTSB
recommendation to require that small
passenger vessels, regardless of size,
have VHF radiotelephone
communications systems on board that
can operate even when the vessel loses
power. We tentatively conclude that the
most direct way of imposing such a
requirement is removing the tonnage
limitation in § 80.917, which now
exempts vessels of 100 gross tons or less
from an otherwise applicable reserve
power supply requirement. However,
we also specifically ask interested
parties to recommend other means of
addressing the safety needs of small
vessel operators, crewmembers, and
passengers, either as alternatives to the
NTSB recommendation or as
supplementary measures.

18. We describe here, and seek
comment on, possible alternatives to the
NTSB recommendation that might
minimize the economic impact on small
entities. First, we ask commenters to
consider whether the reserve power
supply requirement should be expanded
only to a subset of additional small
passenger vessels rather than to all

small passenger vessels. For example,
instead of eliminating the tonnage
limitation in current § 80.917, we might
simply lower the threshold.
Commenters advocating a lowered
tonnage threshold should recommend a
specific threshold and explain why they
believe it represents a reasonable
compromise between the goals of
promoting maritime safety and
minimizing compliance costs for small
entities. Alternatively, we could restrict
the applicability of the reserve power
supply requirement based on the size of
the small passenger vessel operator,
perhaps exempting only those small
passenger vessel operators that meet the
statutory definition of a small business.
Commenters advocating such an
approach should explain, inter alia, if it
might result in exempting certain
vessels exceeding 100 gross tons that are
now fully subject to the reserve power
supply requirement, and the
ramifications of such an exemption for
maritime safety. In addition, we might
consider providing a continuing
exemption for vessels below a certain
size, or owned by a small business, that
operate only in protected inland
waterways. If we do determine to
impose a reserve power supply
requirement on all small passenger
vessels, we would consider whether we
should grandfather some vessels from
the requirement, either indefinitely or
for a specified term of years, or whether
there should be a phased-in schedule for
compliance, with possibly different
compliance timetables for vessels based,
possibly, on vessel size or on whether
the vessel operator is a small business.
Interested parties should address these
alternatives. Finally, we seek comment
on whether an alternative equipment
requirement, less costly to small
passenger vessel operators, could
provide the same or similar safety
benefits as a reserve power supply
requirement. Proponents of such an
alternative requirement should compare
the estimated compliance costs of the
reserve power supply requirement with
the estimated compliance costs of the
proposed alternative, and explain why
they believe the proposed alternative
will be adequate to address safety
concerns. Commenters are also invited
to suggest alternatives other than those
discussed here.

F. Federal Rules that May Duplicate,
Overlap, or Conflict With the Proposed
Rules

None.
III. Ordering Clauses

19. The Commission’s Consumer
Information Bureau, Reference

Information Center, SHALL SEND a
copy of this Second Further Notice of
Proposed Rule Making, including the
Initial Regulatory Flexibility Analyses,
to the Chief Counsel for Advocacy of the
Small Business Administration.
Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 04-7365 Filed 4—5-04; 8:45 am)]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 541
[Docket No. NHTSA-17359]
RIN 2127-AJ27

Preliminary Theft Data; Motor Vehicle
Theft Prevention Standard

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.

ACTION: Publication of preliminary theft
data; request for comments.

SUMMARY: This document requests
comments on data about passenger
motor vehicle thefts that occurred in
calendar year (CY) 2002 including theft
rates for existing passenger motor
vehicle lines manufactured in model
year (MY) 2002. The preliminary theft
data indicate that the vehicle theft rate
for CY/MY 2002 vehicles (2.49 thefts
per thousand vehicles) decreased by
23.6 percent from the theft rate for CY/
MY 2001 vehicles (3.26 thefts per
thousand vehicles).

Publication of these data fulfills
NHTSA’s statutory obligation to
periodically obtain accurate and timely
theft data, and publish the information
for review and comment.

DATES: Comments must be submitted on
or before June 7, 2004.

ADDRESSES: You may submit comments
[identified by DOT Docket No. NHTSA—
2004-17359 and or RIN number 2127-
AJ27] by any of the following methods:

e Web Site: http://dms.dot.gov.
Follow the instructions for submitting
comments on the DOT electronic docket
site.

e Fax: 1-202—493-2251.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590—
001.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
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400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal
Holidays.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

Instructions: All submissions must
include the agency name and docket
number or Regulatory Identification
Number (RIN) for this rulemaking. For
detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
Public Participation heading of the
SUPPLEMENTARY INFORMATION section of
this document. Note that all comments
received will be posted without change
to http://dms.dot.gov including any
personal information provided. Please
see the Privacy Act heading under
Regulatory Notices.

Docket: For access to the docket to
read background documents or
comments received, go to http://
dms.dot.gov at any time or to Room PL—
401 on the plaza level of the Nassif
Building, 400 Seventh Street, SW.,
Washington, DC, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal Holidays.

FOR FURTHER INFORMATION CONTACT: Ms.
Deborah Mazyck, Office of International
Policy, Fuel Economy and Consumer
Programs, NHTSA, 400 Seventh Street,
SW., Washington, DC 20590. Ms.
Mazyck’s telephone number is (202)
366—0846. Her fax number is (202) 493—
2290.

SUPPLEMENTARY INFORMATION: NHTSA
administers a program for reducing
motor vehicle theft. The central feature
of this program is the Federal Motor
Vehicle Theft Prevention Standard, 49
CFR part 541. The standard specifies
performance requirements for inscribing
or affixing vehicle identification
numbers (VINs) onto certain major
original equipment and replacement
parts of high-theft lines of passenger
motor vehicles.

The agency is required by 49 U.S.C.
33104(b)(4) to periodically obtain, from
the most reliable source, accurate and
timely theft data, and publish the data
for review and comment. To fulfill the
section 33104(b)(4) mandate, this
document reports the preliminary theft
data for CY 2002, the most recent

calendar year for which data are
available.

In calculating the 2002 theft rates,
NHTSA followed the same procedures it
used in calculating the MY 2001 theft
rates. (For 2001 theft data calculations,
see 68 FR 54857, September 19, 2003).
As in all previous reports, NHTSA’s
data were based on information
provided to the agency by the National
Crime Information Center (NCIC) of the
Federal Bureau of Investigation. The
NCIC is a governmental system that
receives vehicle theft information from
nearly 23,000 criminal justice agencies
and other law enforcement authorities
throughout the United States. The NCIC
data also include reported thefts of self-
insured and uninsured vehicles, not all
of which are reported to other data
sources. The 2002 theft rate for each
vehicle line was calculated by dividing
the number of reported thefts of MY
2002 vehicles of that line stolen during
calendar year 2002, by the total number
of vehicles in that line manufactured for
MY 2002, as reported by manufacturers
to the Environmental Protection
Agency.

The preliminary 2002 theft data show
a decrease in the vehicle theft rate when
compared to the theft rate experienced
in CY/MY 2001. The preliminary theft
rate for MY 2002 passenger vehicles
stolen in calendar year 2002 decreased
to 2.49 thefts per thousand vehicles
produced, a decrease of 23.6 percent
from the rate of 3.26 thefts per thousand
vehicles experienced by MY 2001
vehicles in CY 2001. For MY 2002
vehicles, out of a total of 224 vehicle
lines, 38 lines had a theft rate higher
than 3.5826 per thousand vehicles, the
established median theft rate for MYs
1990/1991 (See 59 FR 12400, March 16,
1994). Of the 38 vehicle lines with a
theft rate higher than 3.5826, 34 are
passenger car lines, 3 are multipurpose
passenger vehicle lines, and one is a
light-duty truck lines.

In Table I, NHTSA has tentatively
ranked each of the MY 2002 vehicle
lines in descending order of theft rate.
Public comment is sought on the
accuracy of the data, including the data
for the production volumes of
individual vehicle lines.

Comments must not exceed 15 pages
in length (49 CFR 553.21). Attachments
may be appended to these submissions

without regard to the 15 page limit. This
limitation is intended to encourage
commenters to detail their primary
arguments in a concise fashion.

If a commenter wishes to submit
certain information under a claim of
confidentiality, three copies of the
complete submission, including
purportedly confidential business
information, should be submitted to the
Chief Counsel, NHTSA, at the street
address given above, and two copies
from which the purportedly confidential
information has been deleted should be
submitted to Dockets. A request for
confidentiality should be accompanied
by a cover letter setting forth the
information specified in the agency’s
confidential business information
regulation. 49 CFR part 512.

All comments received before the
close of business on the comment
closing date indicated above for this
document will be considered, and will
be available for examination in the
docket at the above address both before
and after that date. To the extent
possible, comments filed after the
closing date will also be considered.
Comments on this document will be
available for inspection in the docket.
NHTSA will continue to file relevant
information as it becomes available for
inspection in the docket after the
closing date, and it is recommended that
interested persons continue to examine
the docket for new material.

Those persons desiring to be notified
upon receipt of their comments in the
rules docket should enclose a self-
addressed, stamped postcard in the
envelope with their comments. Upon
receiving the comments, the docket
supervisor will return the postcard by
mail.

Privacy Act: Anyone is able to search
the electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78) or you
may visit http://dms.dot.gov.

Authority: 49 U.S.C. 33101, 33102 and
33104; delegation of authority at 49 CFR 1.50.
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PRELIMINARY REPORT OF THEFT RATES FOR 2002 MODEL YEAR PASSENGER MOTOR VEHICLES STOLEN IN CALENDAR

YEAR 2002
] 2002 Theft
Manufacturer Make/model (line) TZPE)%ZS (m?%gg)(;‘g 106%%&% os
produced)

DAIMLERCHRYSLER ......ccocoeiiiinnnn. CHRYSLER NEONT' ..., 1 24 41.6667
AUDI oo 24/QUATTRO .............. 32 1612 19.8511
DAIMLERCHRYSLER ..., DODGE INTREPID .. 1657 111491 14.8622
DAIMLERCHRYSLER ......ovvvnn. DODGE STRATUS .. 1254 106771 11.7448
SUZUKI oo ESTEEM .....cccovvveeeeenns 108 9670 11.1686
DAIMLERCHRYSLER .......ccooovvvieeeeeeeeiinnes CHRYSLER SEBRING ... 611 75163 8.1290
DAIMLERCHRYSLER .......ccooovvieeeeeeeiinnes DODGE NEON ............... 959 119253 8.0417
HONDA ... ACURA NSX ...... 2 254 7.8740
MITSUBISHI ..o MONTERO .... 206 27266 7.5552
MITSUBISHI ..o GALANT ..... 668 92948 7.1868
MITSUBISHI ..o MIRAGE .................. 60 9240 6.4935
MITSUBISHI ..o MONTERO SPORT ..... 350 57457 6.0915
FORD MOTOR CO ....oevvvvvvieiieiiennne FORD F150 PICKUP ... 27 4473 6.0362
AUDI oo S8/QUATTRO .............. 2 340 5.8824
MITSUBISHI ..o ECLIPSE ..ot 239 41334 5.7822
NISSAN ..o MAXIMA oo 490 86036 5.6953
KIA MOTORS .......... OPTIMA ................ 155 27593 5.6174
FORD MOTOR CO .... FORD ESCORT ............. 457 81672 5.5956
GENERAL MOTORS PONTIAC GRANT AM ..oooeiiiiieeee e 838 154306 5.4308
DAIMLERCHRYSLER .......ccoccvieeeeeeeeiiines CHRYSLER SEBRING CONVERTIBLE .... 251 46637 5.3820
MITSUBISHI ... LANCER ...ttt 397 73991 5.3655
DAIMLERCHRYSLER .... CHRYSLER CONCORDE .. 194 37131 5.2247
MITSUBISHI .........c......... DIAMANTE ....cccooeeiiiinnnn. 96 19707 48714
DAIMLERCHRYSLER .... CHRYSLER INTREPID .. 6 1254 4.7847
TOYOTA .o, COROLLA ..., 690 147983 4.6627
DAIMLERCHRYSLER ..., CHRYSLER 300M .......coooeiiiiiiiiiiieieeeeeee, 167 36663 4.5550
GENERAL MOTORS OLDSMOBILE ALERO ... 333 79373 4.1954
KIA MOTORS .......... SPECTRA ..........ccceeel 298 71837 4.1483
KIA MOTORS .......... RIO e, 227 57292 3.9622
GENERAL MOTORS CHEVROLET CAVALIER .......coeeevvveeeeene 1017 259230 3.9232
TOYOTA e LEXUS IS ..ot 93 24079 3.8623
GENERAL MOTORS CADILLAC SEVILLE ... 97 25128 3.8602
SUZUKI ..o VITARA/GRAND .......... 232 60318 3.8463
NISSAN ......ccooeeeeeen. SENTRA ......ooeeveene. 434 113962 3.8083
GENERAL MOTORS PONTIAC SUNFIRE ......oooeeiiiiiiieeeeeeeies 286 76445 3.7413
DAIMLERCHRYSLER .......ccocoovvieeeeeieiinnes CHRYSLER PROWLER .......cccovvvvieeeeeen, 5 1348 3.7092
GENERAL MOTORS CHEVROLET MONTE CARLO .... 252 68570 3.6751
FORD MOTOR CO .... LINCOLN TOWN CAR ................. 132 36635 3.6031
GENERAL MOTORS .. CHEVROLET BLAZER S10/T10 .. 369 103341 3.5707
GENERAL MOTORS CHEVROLET MALIBU ......ooveiiieivieeeeeen, 495 144946 3.4151
GENERAL MOTORS CHEVROLET PRIZM .....covvieiiieiiiiieeeeene 96 28197 3.4046
NISSAN ..o ALTIMA ... 651 192701 3.3783
HYUNDAI ..ooveetieeeieeee e ACCENT .. 307 92157 3.3313
JAGUAR ..o XK8 e, 8 2455 3.2587
MERCEDES-BENZ .....ccovvveviiiiciiieeeeeee 129 (SL-CLASS) .. 9 2776 3.2421
NISSAN ..o INFINITI Q45 ........ 26 8065 3.2238
MAZDA ..o, MILLENIA ..., 67 20800 3.2212
DAIMLERCHRYSLER .......ccocovvvieeeeeeeiienes DODGE CARAVAN/GRAND .... 772 241696 3.1941
ISUZU .. TROOPER ....ooeviieveeeeeeeeee 40 12638 3.1651
GENERAL MOTORS ......oovveeiieiieeeeeeeeee OLDSMOBILE AURORA .... 34 10861 3.1305
JAGUAR oo S—TYPE .ooreiiieeeeeeee 38 12319 3.0847
TOYOTA e CELICA ... 79 25683 3.0760
FORD MOTOR CO ..ovvveeeeeeeiiieeeee s MERCURY SABLE ............. 322 105415 3.0546
GENERAL MOTORS ......oovveeiieiieeeeeeeeee PONTIAC GRAND PRIX .... 434 144654 3.0003
GENERAL MOTORS .....ooovieeiieiieeeeeeeee CHEVROLET CAMARO ..... 121 40383 2.9963
FORD MOTOR CO ...ovvveeeeeeivieeeee e FORD FOCUS ................ 753 252987 2.9764
FORD MOTOR CO ..ovvveeeeeeeiiieeeee s LINCOLN LS ...oooeeeeiieeeenn. 153 51704 2.9592
GENERAL MOTORS ......oovveeiieiieeeeeeeeee CHEVROLET CORVETTE .... 99 33586 2.9477
DAEWOOD ....ooooiieeeeeee e LANOS ... 19 6452 2.9448
DAIMLER CHRYSLER .......cccoovveveeieeeiinns CHRYSLER VOYAGER ......ooeeoevvvieeeeen, 120 41348 2.9022
HYUNDAI ..ot SONATA ..o, 225 80049 2.8108
BMW e T e 50 18222 2.7439
GENERAL MOTORS .....oooviiiiiiivieeeeeeeeee PONTIAC FIREBIRD/FORMULA .... 81 29687 2.7285
FORD MOTOR CO ...ovvveeeeeeivieeeee e FORD TAURUS ......cccoovveeeeeeiveeee. 842 321556 2.6185
FORD MOTOR CO ...vvveeeeeeeeieeeeeeeeiees MERCURY MOUNTAINEER .... 196 77787 2.5197
DAIMLER CHRYSLER .......cccoovveveeieeeiinns JEEP CHEROKEE/GRAND ..... 533 211786 2.5167
HYUNDAI ..ot ELANTRA ..., 299 118962 2.5134
JAGUAR oo XKR e, 4 1595 2.5078
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PRELIMINARY REPORT OF THEFT RATES FOR 2002 MODEL YEAR PASSENGER MOTOR VEHICLES STOLEN IN CALENDAR
YEAR 2002—Continued

] 2002 Theft
Manufacturer Make/model (line) TZPE)%ZS (m?%gg)(;‘g 106%%&% os
produced)

HONDA ... PASSPORT ..ovvviieeeeecteeeee e 15 5999 2.5004

TOYOTA v TUNDRA PICKUP ... 66 26442 2.4960

GENERAL MOTORS BUICK REGAL ........ 95 39124 2.4282

NISSAN ......ccocveeeenn. INFINITI G20 ..... 31 12788 2.4241

TOYOTA v 4RUNNER .......cccoevvvveeeeeee 205 85126 2.4082

GENERAL MOTORS OLDSMOBILE INTRIGUE .. 60 25008 2.3992

TOYOTA .o LEXUS SC ...ccvvvveeeeeeerieens 61 25683 2.3751

GENERAL MOTORS .. BUICK CENTURY ....cccocvvvnivnnnnnne 331 141818 2.3340

FORD MOTOR CO .... MERCURY GRAND MARQUIS ... 146 62648 2.3305

FORD MOTOR CO .... FORD EXPLORER .......ccccvvvvvnenee 1419 610268 2.3252

NISSAN ......ccovveee. XTERRA ..., 231 99887 2.3126

MAZDA ....cccoeenn. B26 ... 113 49181 2.2976

GENERAL MOTORS CADILLAC DEVILLE ... 209 91057 2.2953

SUZUKI ..cooeeeeiinn AERIO ...t 31 13666 2.2684

HONDA ... ACURA 3.2CL ..... 13 5749 2.2613

GENERAL MOTORS SATURN LS ...... 191 84966 2.2480

MAZDA ..ol PROTEGE .....coovveeevvveeenen. 219 97882 2.2374

DAIMLER CHRYSLER ... CHRYSLER PT CRUISER .... 377 169559 2.2234

HONDA ..o ACURA INTEGRA ................. 95 42809 2.2192

TOYOTA .o, RAVA oo 212 96489 2.1971

ISUZU .. AXIOM .o, 40 18280 2.1882

TOYOTA ....ooeeeeee. CAMRY/SOLARA .... 1027 472030 21757
MERCEDES-BENZ .. 208 (CLK-CLASS) .. 43 20199 2.1288

JAGUAR ..o X8 i 5 2354 2.1240

FORD MOTOR CO. ..oevveeeeeeeivieeeee s FORD RANGER PICKUP ......cccovveveeeeeinns 499 238558 2.0917
KIAMOTORS ... SPORTAGE ......vvveeeeeeeeeeeee e 97 46883 2.0690
DAIMLERCHRYSLER .... JEEP LIBERTY .. 429 207991 2.0626

DAEWOO .....ccoceveeevennns NUBIRA ..., 11 5351 2.0557

GENERAL MOTORS PONTIAC BONNEVILLE .... 87 42664 2.0392

VOLVO oot {07 0 N 7 3454 2.0266

HYUNDAI ..oovevieeeieeeivve e D (C T 38 18842 2.0168

TOYOTA ..o, ECHO ...ccovvvvvvvvrnnns 65 32495 2.0003
DAIMLERCHRYSLER JEEP WRANGLER 133 66565 1.9980

NISSAN ..., FRONTIER PICKUP 181 90964 1.9898

103 ........... GENERAL MOTORS CADILLAC ELDORADO 14 7047 1.9867
104 ........... MERCEDES-BENZ .........ooovvviieicivieeeeeee, 215 (CL=CLASS) ..ooeieeeeeeee e 10 5062 1.9755
105 ........... MERCEDES-BENZ .. 220 (S-CLASS) .... 53 26918 1.9689
106 ........... DAEWOQOO ................ LEGANZA ................ 11 5593 1.9667
107 ueeee. TOYOTA .o TACOMA PICKUP 315 162322 1.9406
108 ........... GENERAL MOTORS CHEVROLET TRACKER .......coooecvveeeeeene 88 45793 1.9217
109 ........... BMW oo B e 192 102574 1.8718
110 ..o GENERAL MOTORS .....ccoveeeeeeiiveeeeeeeee CHEVROLET IMPALA ... 375 201467 1.8613
111 TOYOTA e LEXUS LS ..o 50 27162 1.8408
112 ... FORD MOTOR CO ...oovveeeeeeevieeeee e FORD ESCAPE .... 291 159322 1.8265
113 .l NISSAN ..o INFINITI QX4 ........ 29 15943 1.8190
114 ... SUBARU ... IMPREZA ........... 108 59391 1.8185
115 ... NISSAN ..o PATHFINDER ........covvvviviiiiinininnnne, 107 59409 1.8011
116 ........... GENERAL MOTORS .....covveeeieiiveeeeeeeee CHEVROLET S10/T10 PICKUP .. 251 139521 1.7990
117 . MAZDA ..o B—SERIES PICKUP .......cc.ccceeuuee. 40 22275 1.7957
118 ....eeee. VOLKSWAGEN .....oovvieeieevieeeeeeeeeeeeen GOLF-GTI ..ceoeeveeeeeeeeeieen 55 31640 1.7383
119 ... GENERAL MOTORS .....covveeeiiiivieeeeeeeee CHEVROLET ASTRO VAN ... 67 39246 1.7072
120 ........... HONDA ... S2000 ..eteieieeeeeeeee s 17 10049 1.6917
121 .l GENERAL MOTORS .....covveeeiiiivieeeeeeeee GMC SONOMA PICKUP .... 66 39292 1.6797
122 ........... HONDA ... ACCORD ....oevvveeevvveeennn. 702 419398 1.6738
123 ...l VOLVO e S40 ... 23 13980 1.6452
124 ........... MAZDA ..o MX-5 MIATA . 22 13544 1.6243
125 ........... VOLVO e S80 ..cocvvveeeeeenn, 25 15851 1.5772
126 ........... HONDA ... ACURA 3.2 TL ... 95 60860 1.5610
127 el ISUZU ..o RODEO ...ttt 65 41996 1.5478
128 ........... DAIMLERCHRYSLER .......ccocoovvieeeeeeeiienes CHRYSLER TOWN & COUNTRY MPV .... 202 130937 1.5427
129 ........... HONDA ..o CIVIC e 500 329778 1.5162
130 .......... JAGUAR ..o VANDEN PLAS/SUPER V8 .. 3 1981 1.5144
131 s MERCEDES-BENZ ......ccoevvvviiiiciiiiieeeeee 170 (SLK-CLASS) .....ccceeueeee 12 7954 1.5087
132 ... VOLKSWAGEN .....oovveeeieeiieeeeeeeeeeeeen JETTA ... 218 144790 1.5056
133 el GENERAL MOTORS .....cvveeeiieiieeeeeeeeee SATURN SL ..o, 221 148514 1.4881
134 ........... GENERAL MOTORS .....covveeeieiiveeeeeeeee CHEVROLET TRAILBLAZER .. 375 253249 1.4808
135 ..ol FORD MOTOR CO ..ovvveeeeeeeevieeeee s MERCURY COUGAR ............... 35 24485 1.4294
136 ........... AUDI ..o TT/QUATTRO ...t 14 9812 1.4268



18014 Federal Register/Vol. 69, No. 66/Tuesday, April 6, 2004 /Proposed Rules

PRELIMINARY REPORT OF THEFT RATES FOR 2002 MODEL YEAR PASSENGER MOTOR VEHICLES STOLEN IN CALENDAR
YEAR 2002—Continued

] 2002 Theft
Manufacturer Make/model (line) TZPE)%ZS (m?%gg)(;‘g 106%%&% os
produced)

137 . FORD MOTOR CO ...ovvveeeeeeeveeeeee s FORD CROWN VICTORIA .....ccoceeveeeeens 32 22564 1.4182
138 ........... PORSCHE .....oooviieieeeeee e 11 e 17 12034 1.4127
139 ........... TOYOTA e LEXUS GS ....ccovvveeeeeene 25 17863 1.3995
140 ........... FORD MOTOR CO ...ovvveeeeeeetieeeee s FORD WINDSTAR VAN ..... 204 146274 1.3946
141 ... GENERAL MOTORS .....covveeeeieiiieeeeeeeee BUICK PARK AVENUE ..... 42 31913 1.3161
142 ........... NISSAN ..o INFINITI 135 ....ovvennnnnnne. 40 30604 1.3070
143 ........... PORSCHE .....oooiiiiiieeeeee e BOXSTER ...... 13 9975 1.3033
144 ... BMW oo D e, 51 39445 1.2929
145 ... MERCEDES-BENZ ..., 203 (C-CLASS) ........... 91 70688 1.2873
146 ........... VOLKSWAGEN .......ooooviiiiii, EUROVAN/CAMPER ... 7 5472 1.2792
147 ........... JAGUAR ... X=TYPE ..ccoeeeeeeennnn. 44 35659 1.2339
148 ........... HYUNDAI oo SANTA FE .. 99 82824 1.1953
149 ........... VOLVO oot S60 ............. 48 40884 1.1741
150 ........... JAGUAR oo XJR i, 1 853 1.1723
151 ... TOYOTA e MR2 SPYDER ... 6 5335 1.1246
152 ... VOLVO et V40 ..o, 3 2680 1.1194
153 ... GENERAL MOTORS .....covveeeeieiveeeeeeeeee PONTIAC AZTEK . 20 17886 1.1182
154 .......... AUDI oo A4/QUATTRO ....... 41 36870 1.1120
155 ...l GENERAL MOTORS ....covvieiiiiiiieeeeeeeee SATURN SC ...... 48 43213 1.1108
156 ........... SAAB ..o O e 20 18055 1.1077
157 e, VOLKSWAGEN .......ooooiiiii, CABRIO ..o 13 11749 1.1065
158 ........... GENERAL MOTORS BUICK LESABRE . 148 137737 1.0745
159 ........... KIA MOTORS .......... SEDONA VAN ...... 53 49731 1.0657
160 ........... VOLKSWAGEN ....... PASSAT ............. 99 93812 1.0553
161 ........... GENERAL MOTORS GMC ENVOY ...t 112 108650 1.0308
162 ........... MERCEDES-BENZ 210 (E—CLASS) ..ooriieiieieeieeee e 310 30368 1.0208
163 ........... TOYOTA v AVALON ............... 69 67772 1.0181
164 ........... TOYOTA v PRIUS ..o 23 22737 1.0116
165 ........... FORD MOTOR CO . LINCOLN CONTINENTAL .. 19 18804 1.0104
166 ........... VOLKSWAGEN ....ovvviieiiiiiieeeeeeeeeeeeen NEW BEETLE .....ouuviiiicccecceecceeeeceeeeeeen, 56 56045 0.9992
167 ..., TOYOTA SIENNA VAN ..o 82 85417 0.9600
168 ........... NISSAN QUEST VAN ...... 20 21099 0.9479
169 ........... TOYOTA LEXUS RX ......... 69 73049 0.9446
170 ..uue...... LAND ROVER FREELANDER 15 16268 0.9221
171 el GENERAL MOTORS ..o, GMC SAFARA VAN ..., 9 9887 0.9103
172 ........... FORD MOTOR CO ...oovveeeeeeevieeeee e FORD MUSTANG .....cccvvvveeeeeeireeee e 705 775153 0.9095
173 . MAZDA ....ccoeeeveeeeeenn. TRIBUTE ..., 45 49561 0.9080
174 ........... GENERAL MOTORS OLDSMOBILE BRAVADA .. 25 28658 0.8724
175 ol HONDA ..o ACURA 35RL ...cccuvveeeee. 14 16449 0.8511
176 ........... GENERAL MOTORS BUICK RENDEZVOUS .........cccovveeeeeeeeinns 66 7573 0.8508
177 el GENERAL MOTORS CHEVROLET VENTURE VAN ......ccccce..... 71 84116 0.8441
178 ........... TOYOTA e HIGHLANDER .........ccccvvvveeeenn. 90 110530 0.8143
179 .l TOYOTA e LEXUS ES ...coovveeeeeeeeeeeen. 57 70517 0.8083
180 ........... GENERAL MOTORS .....ccoveeeeeeiiveeeeeeeee PONTIAC MONTANA VAN ... 35 45558 0.7683
181 ........... VOLVO oo V70 e, 9 12144 0.7411
182 ........... HONDA ... ACURA MDX .....cccovvvveeeeeenns 36 48998 0.7347
183 ........... DAIMLERCHRYSLER .......ccocovviieieieiiiienes DODGE DAKOTA PICKUP ... 106 145238 0.7298
184 ........... SUBARU ... FORESTER ..vveveeeivieeeen 39 55114 0.7076
185 ........... QUANTUM TECH ...oooeeeiiiieeeeeeeeeeee CHEVROLET CAVALIER ... 1 1483 0.6743
186 ........... AUDI ..o AB/QUATTRO ....ccccvvveeeeeeeens 14 21328 0.6564
187 el FORD MOTOR CO ..ovvveeeeeeeevieeeee s MERCURY VILLAGER VAN .... 12 18364 0.6535
188 ........... GENERAL MOTORS .....ovveeiieiieeeeeeeee SATURN VUE ....coceveeeieineenns 21 34578 0.6073
189 ........... SUBARU ... LEGACY/OUTBACK .... 47 88790 0.5293
190 ........... MAZDA ..o MPV VAN .....cccovvvivennns 13 25122 0.5175
191 ... HONDA ..o INSIGHT ... 1 2006 0.4985
192 ........... FORD MOTOR CO ...oovveeeeeeetieeeee s FORD THUNDERBIRD .. 14 28639 0.4888
193 ........... BMW oo MINI COOPER ......ooovveeeeeeeeee 8 17033 0.4697
194 ........... GENERAL MOTORS .....ovveeiieiieeeeeeeee OLDSMOBILE SILHOUETTE VAN ............ 11 23863 0.4610
195 ........... HONDA ..o CR=V e 62 138061 0.4491
196 ........... BMW e MIZ3 oo 8 18768 0.4263
197 el SAAB .o 95 6 15339 0.3912
198 ........... HONDA ... ODYSSEY VAN .... 58 148857 0.3896
199 ........... VOLVO e ) (O, 8 20725 0.3860
200 ........... GENERAL MOTORS .....covveeeieiiveeeeeeeee SATURN LW ..... 4 11273 0.3548
201 ........... FORD MOTOR CO ..ovvveeeeeeeevieeeee s FORD THINK NEIGHBOR ... 2 6613 0.3024
202 ........... ASTON MARTIN ..o VANQUISH .......cooeieeeeeene 0 127 0.0000
203 ........... ASTON MARTIN oo VANTAGE ............. 0 265 0.0000
204 ........... AUDI ..o AB/QUATRRO/L ...ovvveeeeeeeeereeee e 0 672 0.0000
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PRELIMINARY REPORT OF THEFT RATES FOR 2002 MODEL YEAR PASSENGER MOTOR VEHICLES STOLEN IN CALENDAR

YEAR 2002—Continued

] 2002 Theft
Manufacturer Make/model (line) -I-Z%%ﬁzs (m’ds?%& 106%?/6&%6;'98
produced)

205 ... AUDI o ALLROAD/QUATTRO ..ccceiiiiiiieeieeieeie 0 5085 0.0000
206 ...cccen. AUDI s S6/AVANT ..o 0 884 0.0000
207 oo BMW . Z8 o 0 687 0.0000
208 ........... DAIMLERCHRYSLER ......ccccovieerieieee DODGE VIPER .. 0 1355 0.0000
209 ........... FERRARI ..o 360 0 684 0.0000
210 v FERRARI ..o 456 0 20 0.0000
211 s FERRARI ..o B75 e 0 208 0.0000
212 e GENERAL MOTORS .....ccooceeereeeeeeeeeen FUNERAL COACH/HEARSE 0 1907 0.0000
213 e JAGUAR ... XIS e 0 1000 0.0000
214 ... LAMBORGHINI MURCIELAGO ..o 0 98 0.0000
215 e LOTUS ...t ESPRIT ..o 0 100 0.0000
216 .o MASERATI .... COUPE/SPIDER ... 0 492 0.0000
217 s MITSUBISHI ..... NATIVA2 ... 0 1513 0.0000
218 v ROLLS ROYCE .... PARK WARD ..... 0 12 0.0000
219 .. ROLLS ROYCE .... SILVER SERAPH ........ 0 63 0.0000
220 oo ROLLS-ROYCE .... BENTLEY ARNAGE .... 0 139 0.0000
221 . ROLLS-ROYCE .... BENTLEY AZURE .................... 0 101 0.0000
222 ..o ROLLS-ROYCE .... BENTLEY CONTINENTAL R ... 0 31 0.0000
223 .o ROLLS-ROYCE .... BENTLEY CONTINENTAL T ... 0 2 0.0000
224 ... ROLLS-ROYCE BENTLEY CORNICHE ......ccccoooeriieeieeene 0 37 0.0000

1This vehicle was manufactured under the Chrysler nameplate for sale in a U.S. Territory only (Guam, American Samoa, Puerto Rico) and the

Virgin Islands (St. Thomas and St. Croix).

2This vehicle was manufactured for sale only in Puerto Rico and represents the U.S. version of the Montero Sport line.

Issued on: April 1, 2004.
Stephen R. Fratzke,
Associate Administrator for Rulemaking.
[FR Doc. 04—7793 Filed 4-5-04; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. NHTSA-2003—-15715; Notice 2]
RIN 2127-AH73

Federal Motor Vehicle Safety
Standards; Occupant Crash Protection

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).

ACTION: Extension of comment period.

SUMMARY: NHTSA received a letter
asking us to extend the comment period
for our request for comments notice
regarding frontal offset testing. The
notice intended to inform the public
about recent testing the agency has
conducted in consideration of whether
to propose a high speed frontal offset
crash test requirement. To provide
interested persons additional time to
prepare comments, we are extending the
end of the comment period from April
5, 2004 to July 5, 2004.

DATES: Comments must be received by
July 5, 2004.

ADDRESSES: You may submit comments
(identified by the docket number set
forth above) by any of the following
methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Web Site: http://dms.dot.gov.
Follow the instructions for submitting
comments on the DOT electronic docket
site. Please note, if you are submitting
petitions electronically as a PDF
(Adobe) file, we ask that the documents
submitted be scanned using Optical
Character Recognition (OCR) process,
thus allowing the agency to search and
copy certain portions of your
submissions.?

e Fax: 1-202-493-2251.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room P1-401, Washington, DC 20590—
001.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. to 5 p.m., Monday

through Friday, except Federal holidays.

Instructions: All submissions must
include the agency name and docket
number or Regulatory Identification

1Optical character recognition (OCR) is the
process of converting an image of text, such as a
scanned paper document or electronic fax file, into
computer-editable text.

Number (RIN) for this rulemaking. All
comments received will be posted
without change to http://dms.dot.gov,
including any personal information
provided. For detailed instructions on
submitting comments and additional
information on the rulemaking process,
see the Privacy Act heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
dms.dot.gov at any time or to Room PL-
401 on the plaza level of the Nassif
Building, 400 Seventh Street, SW.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:

The following persons at the National
Highway Traffic Safety Administration,
400 Seventh Street, SW., Washington,
DC 20590 can be contacted.

For non-legal issues: Mr. John Lee,
Office of Crashworthiness Standards,
NVS-112. Telephone: (202) 366—2264.
Fax: (202) 493-2739. Electronic mail:
jlee@nhtsa.dot.gov.

For legal issues: Rebecca MacPherson,
Office of the Chief Counsel, NCC-112.
Telephone: (202) 366—2992. Fax: (202)
366-3820.

SUPPLEMENTARY INFORMATION: On
February 3, 2004, NHTSA published in
the Federal Register (69 FR 5108) a
request for comments notice regarding
frontal offset testing. The notice
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intended to inform the public about
recent testing the agency has conducted
in consideration of whether to propose
a fixed offset deformable barrier crash
test in Federal Motor Vehicle Safety
Standard (FMVSS) No. 208, “Occupant
crash protection,” for improving frontal
crash protection. In fiscal year 1997, the
U.S. House of Representatives directed
the National Highway Traffic Safety
Administration (NHTSA) to work
toward “establishing a federal motor
vehicle safety standard for frontal offset
crash testing.” Since then, frontal offset
crash tests have been adopted for New
Car Assessment Programs in several
countries worldwide. Additionally, in
the U.S., the Insurance Institute for
Highway Safety began a consumer
crashworthiness ratings program in
1995 that included a fixed offset
deformable barrier crash test.

Based on the agency’s testing as of
January 2004, we preliminarily
determined in the February notice that
the benefits from such a crash test could
lead to an annual reduction in
approximately 1,300 to 8,000 MAIS 2+
lower extremity injuries. NHTSA also
conducted vehicle-to-vehicle crash tests
to investigate the potential for
disbenefits from a fixed offset
deformable barrier crash test
requirement. The testing demonstrated
that, for some sport utility vehicles,
design changes that improved their
performance in high speed frontal offset
crash tests may also result in adverse
effects on the occupants of their
collision partners. The agency requested
comments on additional tests the agency
planned to conduct to further evaluate
the potential disbenefits, and posed
some alternative strategies that could be
coupled with a frontal offset crash test
requirement. We established a comment
closing date of April 5, 2004.

On March 19, 2004, the Alliance of
Automobile Manufacturers (Alliance)
requested a 90-day extension of the
comment period, to July 5, 2004. The
Alliance noted that NHTSA has not
placed its preliminary safety benefits
analysis and complete submission of
crash test data in the public docket. For
that reason, it stated that the public
cannot address these issues. The
Alliance further stated that the public
should have an adequate period of time
to comment after these analyses have
been submitted to the docket. It stated
that these actions cannot occur within
the currently specified 60-day comment
period.

The Alliance also stated that its
member companies would like to
provide the agency with additional data
and analyses on issues discussed in the
request for comments notice.

Specifically, the Alliance discussed
reviewing field data on the causes and
sources of lower-extremity injuries,
gathering and evaluating manufacturer
crash test and dummy lower-extremity
injury data, and evaluating existing
crash test alternatives to the fixed offset
deformable barrier tests to assess both
lower extremity safety benefits and
potential crash compatibility safety
disbenefits. The Alliance stated that it
requires an additional 90 days to
compile and analyze this information.

After considering the Alliance’s
request, we have decided that it would
be in the public’s interest to extend the
comment period to obtain as much data
as possible. The Alliance may provide
additional tests and analyses to better
understand the issues cited in the
request for comments notice. There is
also a public interest in having the
views of the public be as informed as
possible. While we note that the
additional NHTSA crash tests have
since been completed and docketed
during the original 60-day comment
period, we acknowledge that
insufficient time was allocated for the
public to analyze and comment on the
results of these tests. We have also
recently docketed additional details
regarding our preliminary safety
benefits estimations. Therefore, we
believe that providing additional time
for the public to analyze these sources
of information, in addition to any
additional analyses provided by the
Alliance, will result in more helpful
comments.

Privacy Act: Anyone is able to search
the electronic form of all submissions
received into any of our dockets by the
name of the individual submitting the
comment or petition (or signing the
comment or petition, if submitted on
behalf of an association, business, labor
union, etc.). You may review DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (Volume 65, Number 70; Pages
19477-78) or you may visit http://
dms.dot.gov.

Authority: 49 U.S.C. 322, 30111, 30115,
30117, and 30166; delegation of authority at
49 CFR 1.50.

Issued: April 1, 2004.

Stephen R. Kratzke,

Associate Administrator for Rulemaking.
[FR Doc. 04-7795 Filed 4-5-04; 8:45 am)]
BILLING CODE 4910-59-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-Al77

Endangered and Threatened Wildlife
and Plants; Proposed Designation of
Critical Habitat for Astragalus
magdalenae var. peirsonii (Peirson’s
milk-vetch)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; reopening of
public comment period and notice of
availability of draft economic analysis.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce the
availability of the draft economic
analysis for the proposed designation of
critical habitat for Astragalus
magdalenae var. peirsonii (Peirson’s
milk-vetch) under the Endangered
Species Act of 1973, as amended. We
also are reopening the public comment
period for the proposal to designate
critical habitat for this species to allow
all interested parties to comment on the
proposed rule and the associated draft
economic analysis. Comments
previously submitted on the proposed
rule need not be resubmitted as they
have been incorporated into the public
record as part of this reopening of the
comment period, and will be fully
considered in preparation of the final
rule.

DATES: We will accept all comments
received on or before May 6, 2004. Any
comments that we receive after the
closing date may not be considered in
the final decision on this proposal.

ADDRESSES: If you wish to comment,
you may submit your comments and
materials concerning this proposed rule
by any one of several methods:

(1) You may submit written comments
and information to the Field Supervisor,
U.S. Fish and Wildlife Service, Carlsbad
Fish and Wildlife Office, 6010 Hidden
Valley Road, Carlsbad, CA 92009.

(2) You may hand-deliver written
comments to our office, at the address
given above, or fax your comments to
(760) 431-9618.

(3) You may send comments by
electronic mail (e-mail) to
fwipmv@ri.fws.gov. Please see the
Public Comments Solicited section
below for file format and other
information about electronic filing. In
the event that our Internet connection is
not functional, please submit your
comments by the alternate methods
mentioned above.
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Comments and materials received, as
well as supporting documentation used
in preparation of the proposed critical
habitat rule, will be available for public
inspection, by appointment, during
normal business hours at the above
address. You may obtain copies of the
draft economic analysis for Astragalus
magdalenae var. peirsonii by contacting
the Carlsbad Fish and Wildlife Office at
the above address. The draft economic
analysis and the proposed rule for
critical habitat designation also are
available on the Internet at http://
www.carlsbad.fws.gov/. In the event that
our internet connection is not
functional, please obtain copies of
documents directly from the Carlsbad
Fish and Wildlife Office.

FOR FURTHER INFORMATION CONTACT: Mr.
Jim Bartel, Field Supervisor, Carlsbad
Fish and Wildlife Office, at the address
listed above (telephone (760) 431-9440
or facsimile (760) 431-9618).

SUPPLEMENTARY INFORMATION:
Public Comments Solicited

We intend any final action resulting
from this proposal to be as accurate and
as effective as possible. Therefore, we
solicit comments or suggestions from
the public, other concerned
governmental agencies, the scientific
community, industry, or any other
interested party concerning the
economic analysis or the proposed rule.
We do not anticipate extending or
reopening the comment period on the
proposed rule after this comment period
ends (see DATES). We particularly seek
comments concerning:

(1) The reasons why any habitat
should or should not be determined to
be critical habitat as provided by section
4 of the Act, including whether the
benefits of critical habitat designation
will outweigh any threats to the species
resulting from designation;

(2) Specific information on the
amount and distribution of Astragalus
magdalenae var. peirsonii and its
habitat, and which habitat is essential to
the conservation of this species and
why;

(3) Land use designations and current
or planned activities in the subject area
and their possible impacts on proposed
habitat;

(4) Any foreseeable economic or other
impacts resulting from the proposed
designation of critical habitat, in
particular, any impacts on small entities
or families,

(5) Whether the economic analysis
identifies all State and local costs. If not,
what costs are overlooked;

(6) Whether the economic analysis
makes appropriate assumptions

regarding current practices and likely
regulatory changes imposed as a result
of the designation of critical habitat,
including whether it is a reasonable
assumption that, even in the absence of
regulatory restrictions from this
designation, visitation at the Imperial
Sand Dunes Recreation Area will not
increase between 2013 and 2024, and if
not, what rate of increase in visitation
to the area is likely;

(7) Whether the economic analysis
correctly assesses the effect on regional
costs associated with land use controls
that derive from the designation;

(8) Whether the designation will
result in disproportionate economic
impacts to specific areas that should be
evaluated for possible exclusion from
the final designation;

(9) Whether the economic analysis
appropriately identifies all costs that
could result from the designation; and

(10) Whether our approach to critical
habitat designation could be improved
or modified in any way to provide for
greater public participation and
understanding, or to assist us in
accommodating public concern and
comments.

All previous comments and
information submitted during the initial
comment period on the proposed rule
need not be resubmitted. If you wish to
comment, you may submit your
comments and materials concerning this
rule by any one of several methods (see
ADDRESSES section). Please submit
Internet comments to
fwipmv@r1.fws.govin ASCII file format
and avoid the use of special characters
or any form of encryption. Please also
include “Attn: Peirson’s Milk-vetch
Critical Habitat” in your e-mail subject
header, and your name and return
address in the body of your message. If
you do not receive a confirmation from
the system that we have received your
Internet message, contact us directly by
calling our Carlsbad Fish and Wildlife
Office (see FOR FURTHER INFORMATION
CONTACT section).

Our practice is to make comments,
including names and home addresses of
respondents, available for public review
during regular business hours.
Individual respondents may request that
we withhold their home addresses from
the rulemaking record, which we will
honor to the extent allowable by law.
There also may be circumstances in
which we would withhold from the
rulemaking record a respondent’s
identity, as allowable by law. If you
wish us to withhold your name and/or
address, you must state this
prominently at the beginning of your
comment. However, we will not
consider anonymous comments. We

will make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, available
for public inspection in their entirety.
Comments and materials received will
be available for public inspection, by
appointment, during normal business
hours at the above address.

Background

Astragalus magdalenae var. peirsonii
is a stout, short-lived perennial member
of the Fabaceae (Legume Family). Plants
develop extremely long tap roots
(Barneby 1964) that penetrate deeply to
the more moist sand and anchor the
plants in the shifting dunes. A.
magdalenae var. peirsonii occurs on
open sand dunes in a vegetation
community referred to as psammophytic
scrub (Westec 1977); desert
psammophytic scrub is described as
being distinguished by a rather large
number of plants restricted entirely or
largely to an active dune area (Thorne
1982).

Currently, the only known population
of Astragalus magdalenae var. peirsonii
remaining in the United States is
located in the Algodones Dunes of
Imperial County, California. This dune
field is one of the largest in the United
States, and one of the most popular for
Off-Highway Vehicle (OHV) use. The
Algodones Dunes are often referred to as
the Imperial Sand Dunes, a designation
derived from their inclusion in the
Imperial Sand Dunes Recreation Area
(ISDRA) established by the Bureau of
Land Management (BLM). Virtually all
lands in the Algodones Dunes are
managed by BLM. However, the State of
California and private parties own some
small inholdings in the dune area.
Additional data on the biology and
distribution of A. magdalenae var.
peirsonii and impacts thereto can be
found in the proposed rule to designate
critical habitat for the taxon, published
in the Federal Register on August 5,
2003 (68 FR 46143).

We listed Astragalus magdalenae var.
peirsonii as threatened on October 6,
1998 (63 FR 53596), due to threats of
increasing habitat loss from OHV use
and associated recreational
development, destruction of plants, and
lack of protection afforded the plant
under State law. In the Federal Register
of August 5, 2003, we proposed to
designate a total of approximately
52,780 acres (ac) (21,359 hectares (ha))
of critical habitat in Imperial County,
California (68 FR 46143).

Critical habitat identifies specific
areas, both occupied and unoccupied,
that are essential to the conservation of
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a listed species and that may require
special management considerations or
protection. If the proposed rule is made
final, section 7 of the Act will prohibit
destruction or adverse modification of
critical habitat by any activity funded,
authorized, or carried out by any
Federal agency. Federal agencies
proposing actions affecting areas
designated as critical habitat must
consult with us on the effects of their
proposed actions, pursuant to section
7(a)(2) of the Act.

Section 4 of the Act requires that we
consider economic and other relevant
impacts prior to making a final decision
on what areas to designate as critical
habitat. We have prepared a draft
economic analysis for the proposal to
designate certain areas as critical habitat
for Astragalus magdalenae var.
peirsonii. This analysis considers the
potential economic effects of
designating critical habitat for A.
magdalenae var. peirsonii. It also
considers the economic effects of
protective measures taken as a result of
listing the species under the Act, and
other Federal, State, and local laws that
aid habitat conservation in areas
proposed for designation.

Limitations on future OHV access
within the ISDRA will depend on the
outcome of future management
decisions. Future impacts could range
from no effects to complete closure of
critical habitat areas within the eight
distinct BLM management areas. Pre-
critical habitat economic benefits
enjoyed by OHV users within the
proposed critical habitat designation
range from $0 for the North Algodones
Wilderness (currently closed to OHV
use) and Dune Buggy Flats management
area (not proposed for designation) to
$4.9 million per year for that portion of
the Glamis management area proposed
for designation. If all of the areas
proposed for designation within the
ISDRA were closed to OHV use, the
annual consumer surplus impact would
range from $8.9 million per year to $9.9
million per year.

While future closures of areas are not
anticipated to occur by either the
Service or BLM, in the past the ISDRA
has experienced closures of areas to
OHYV use to provide protection to
Astragalus magdalenae var. peirsonii.
Given the uncertainty of future
management decisions, the economic
analysis provides estimates of the
potential total economic contribution of
each ISDRA management area and that
portion of each management area
proposed as critical habitat. These total
economic contribution estimates
represent the upper bound of impacts

that could result from closure of these
areas to OHV use.

We solicit data and comments from
the public on the draft economic
analysis, as well as on all aspects of the
proposed rule to designate critical
habitat for Astragalus magdalenae var.
peirsonii. We may revise the proposal,
or its supporting documents, to
incorporate or address new information
received during the comment period. In
particular, we may exclude an area from
critical habitat if we determine that the
benefits of excluding the area outweigh
the benefits of including the area as
critical habitat, provided such exclusion
will not result in the extinction of the
species.

Author

The primary author of this document
is the Carlsbad Fish and Wildlife Office
(see ADDRESSES section).

The authority for this action is the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).

Dated: March 30, 2004.

Paul Hoffman,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 04—7694 Filed 4—-5—-04; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AI78

Endangered and Threatened Wildlife
and Plants; Proposed Designation of
Critical Habitat for Astragalus
jaegerianus (Lane Mountain milk-
vetch)

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Proposed rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service, propose to designate
critical habitat pursuant to the
Endangered Species Act of 1973, as
amended (Act), for Astragalus
jaegerianus (Lane Mountain milk-
vetch). Approximately 29,522 acres (ac)
(11,947 (ha)) of land fall within the
boundaries of the proposed critical
habitat designation. Proposed critical
habitat is located in the Mojave Desert
in San Bernardino County, California.
Critical habitat identifies specific
areas that are essential to the
conservation of a listed species, and that
may require special management
considerations or protection. If this
proposal is made final, section 7(a)(2) of

the Act requires that Federal agencies
ensure that actions they fund, authorize,
or carry out are not likely to result in the
destruction or adverse modification of
critical habitat. The regulatory effect of
the critical habitat designation does not
extend beyond those activities funded,
permitted, or carried out by Federal
agencies. State or private actions, with
no Federal involvement, are not
affected.

Section 4 of the Act requires us to
consider economic, national security,
and other relevant impacts when
specifying any particular area as critical
habitat. We will conduct an analysis of
the economic impacts of designating
these areas, in a manner that is
consistent with the ruling of the 10th
Circuit Court of Appeals in N.M. Cattle
Growers Assn v. USFWS. We hereby
solicit data and comments from the
public on all aspects of this proposal,
including data on economic and other
impacts of the designation. We may
revise this proposal prior to final
designation to incorporate or address
new information received during the
comment period.

DATES: We will accept comments until
June 7, 2004. Public hearing requests
must be received by May 21, 2004.

ADDRESSES: If you wish to comment,
you may submit your comments and
materials concerning this proposal by
any one of several methods:

1. You may submit written comments
and information to the Field Supervisor,
Ventura Fish and Wildlife Office, U.S.
Fish and Wildlife Service, 2493 Portola
Road, Suite B, Ventura, CA, 93003.

2. You may also send comments by
electronic mail (e-mail) to
FW1Lanemv@r1.fws.gov. In the event
that our internet connection is not
functional, please submit your
comments by the alternate methods
mentioned above.

3. You may hand-deliver comments to
our Ventura Fish and Wildlife Office,
U.S. Fish and Wildlife Service, 2493
Portola Road, Suite B, Ventura, CA
93003.

All comments and materials received,
as well as supporting documentation
used in preparation of this proposed
rule, will be available for public
inspection, by appointment, during
normal business hours at the above
address.

FOR FURTHER INFORMATION CONTACT:
Connie Rutherford, Ventura Fish and
Wildlife Office, U.S. Fish and Wildlife
Service, 2493 Portola Road, Suite B,
Ventura, CA 93003 (telephone (805)
644—1766; facsimile (805) 644—3958).

SUPPLEMENTARY INFORMATION:
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Designation of Critical Habitat Provides
Little Additional Protection to Species

In 30 years of implementing the
Endangered Species Act, the Service has
found that the designation of statutory
critical habitat provides little additional
protection to most listed species, while
consuming significant amounts of
available conservation resources. The
Service’s present system for designating
critical habitat has evolved since its
original statutory prescription into a
process that provides little real
conservation benefit, is driven by
litigation and the courts rather than
biology, limits our ability to fully
evaluate the science involved, consumes
enormous agency resources, and
imposes huge social and economic
costs. The Service believes that
additional agency discretion would
allow our focus to return to those
actions that provide the greatest benefit
to the species most in need of
protection.

Role of Critical Habitat in Actual
Practice of Administering and
Implementing the Act

While attention to and protection of
habitat is paramount to successful
conservation actions, we have
consistently found that, in most
circumstances, the designation of
critical habitat is of little additional
value for most listed species, yet it
consumes large amounts of conservation
resources. Sidle (1987) stated, “Because
the ESA can protect species with and
without critical habitat designation,
critical habitat designation may be
redundant to the other consultation
requirements of section 7.” Currently,
only 445 species or 36 percent of the
1,244 listed species in the United States
under the jurisdiction of the Service
have designated critical habitat. We
address the habitat needs of all 1,244
listed species through conservation
mechanisms such as listing, section 7
consultations, the section 4 recovery
planning process, the section 9
protective prohibitions of unauthorized
take, section 6 funding to the States, and
the section 10 incidental take permit
process. The Service believes that it is
these measures that may make the
difference between extinction and
survival for many species.

Procedural and Resource Difficulties in
Designating Critical Habitat

We have been inundated with
lawsuits for our failure to designate
critical habitat, and we face a growing
number of lawsuits challenging critical
habitat determinations once they are
made. These lawsuits have subjected the

Service to an ever-increasing series of
court orders and court-approved
settlement agreements, compliance with
which now consumes nearly the entire
listing program budget. This leaves the
Service with little ability to prioritize its
activities to direct scarce listing
resources to the listing program actions
with the most biologically urgent
species conservation needs.

The consequence of the critical
habitat litigation activity is that limited
listing funds are used to defend active
lawsuits, to respond to Notices of Intent
(NOIs) to sue relative to critical habitat,
and to comply with the growing number
of adverse court orders. As a result,
listing petition responses, the Service’s
own proposals to list critically
imperiled species, and final listing
determinations on existing proposals are
all significantly delayed.

The accelerated schedules of court
ordered designations have left the
Service with almost no ability to
provide for adequate public
participation or to ensure a defect-free
rulemaking process before making
decisions on listing and critical habitat
proposals due to the risks associated
with noncompliance with judicially-
imposed deadlines. This in turn fosters
a second round of litigation in which
those who fear adverse impacts from
critical habitat designations challenge
those designations. The cycle of
litigation appears endless, is very
expensive, and in the final analysis
provides relatively little additional
protection to listed species.

The costs resulting from the
designation include legal costs, the cost
of preparation and publication of the
designation, the analysis of the
economic effects and the cost of
requesting and responding to public
comment, and in some cases the costs
of compliance with NEPA, all are part
of the cost of critical habitat
designation. None of these costs result
in any benefit to the species that is not
already afforded by the protections of
the Act enumerated earlier, and they
directly reduce the funds available for
direct and tangible conservation actions.

Public Comments Solicited

We intend any final action resulting
from this proposal to be as accurate and
as effective as possible. Therefore,
comments or suggestions from the
public, other concerned governmental
agencies, the scientific community,
industry, or any other interested party
concerning this proposed rule are
hereby solicited. Comments particularly
are sought concerning:

(1) The reasons why any habitat
should or should not be determined to

be critical habitat as provided by section
4 of the Act, including whether the
benefit of designation will outweigh any
threats to the species due to designation,
specifically, any lands being considered
under a conservation plan;

(2) With specific reference to the
recent amendments to sections 4(b)(2) of
the Act, we request information
regarding impacts to national security
associated with proposed designation of
critical habitat;

(3) Specific information on the
amount and distribution of Astragalus
jaegerianus habitat, and what habitat is
essential to the conservation of the
species and why;

(4) Land use designations and current
or planned activities in the subject areas
and their possible impacts on proposed
critical habitat;

(5) Any foreseeable economic or other
potential impacts resulting from the
proposed designation—in particular,
any impacts on small entities; and

(6) Whether our approach to
designating critical habitat could be
improved or modified in any way to
provide for greater public participation
and understanding, or to assist us in
accommodating public concerns and
comments.

If you wish to comment, you may
submit your comments and materials
concerning this proposal by any one of
several methods (see ADDRESSES
section). In the event that our internet
connection is not functional, please
submit your comments by the alternate
methods mentioned above. Please
submit Internet comments in ASCII file
format and avoid the use of special
characters or any form of encryption.
Please also include “Attn: [RIN 1018—
Al78]” in your e-mail subject header
and your name and return address in
the body of your message. If you do not
receive a confirmation from the system
that we have received your Internet
message, contact us directly by calling
our Ventura Fish and Wildlife Office at
phone number 805-644-1766. Please
note that the Internet address
“FW1Lanemv@rl1.fws.gov”’ will be
closed out at the termination of the
public comment period.

Our practice is to make comments,
including names and home addresses of
respondents, available for public review
during regular business hours.
Individual respondents may request that
we withhold their home addresses from
the rulemaking record, which we will
honor to the extent allowable by law.
There also may be circumstances in
which we would withhold from the
rulemaking record a respondent’s
identity, as allowable by law. If you
wish us to withhold your name and/or
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address, you must state this
prominently at the beginning of your
comment. However, we will not
consider anonymous comments. We
will make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, available
for public inspection in their entirety.
Comments and materials received will
be available for public inspection, by
appointment, during normal business
hours at the above address.

Background

We listed Astragalus jaegerianus
(Lane Mountain milk-vetch) as
threatened on October 6, 1998 (63 FR
53596) due to threats of increasing
habitat loss and degradation. It is our
intent, in this proposed rule, to reiterate
and discuss only those topics directly
relevant to the development and
designation of critical habitat or relevant
information obtained since the final
listing. Please refer to our final listing
rule for a more detailed discussion of
the plant’s taxonomic history and
physical description.

Astragalus jaegerianus (Lane
Mountain milk-vetch) is a member of
the pea family (Fabaceae) that is
restricted in its range to a portion of the
west Mojave Desert that is north of
Barstow, in San Bernardino County,
California. The plant overwinters as a
taproot. The stems often grow in a
zigzag pattern, usually up through low
bushes, referred to in this proposed rule
as host shrubs.

This species can be considered a
hemicryptophyte (partially hidden),
because it is usually often found
growing within the canopy of a host
shrub. Like other species of Astragalus,
the roots of A. jaegerianus contain
nodules that fix nitrogen. Gibson et al.
(1998) postulate that A. jaegerianus may
have a mutually beneficial relationship
with the host shrub, wherein the host
shrub provides trellis-like support for A.
jaegerianus, and benefits from higher
levels of soil nitrogen derived from the
litter and roots of A. jaegerianus.

Presumably, as with other perennial
species in the Mojave Desert, the plant
begins regrowth in the late fall or
winter, once sufficient soil moisture is
available. Individuals go dormant in the
late spring or summer when soil
moisture has been depleted (Bagley
1999). Blooming typically occurs in
April and May. However, if climatic
conditions are unfavorable, the plants
may dessicate prior to flowering or
setting seed. Therefore, substantial
contributions to the seedbank may occur

primarily in climatically favorable
years.

Production of pods and the number of
seeds per pod can be highly variable,
both in the field and in greenhouse
conditions. Seed pods can contain as
many as 18 seeds, but more typically 4
to 14 seeds (Sharifi et al. 2003). In the
field, seeds that do not germinate during
the subsequent year become part of the
seed bank. Seed germination rates in the
field may resemble the low germination
rate of 5 percent that is observed in
germination trials of unscarified (outer
cover is broken) seed (Sharifi in litt.
2004).

Seeds collected from Astragalus
jaegerianus range in size from 1.5 to
over 5.0 milligrams in weight (Sharifi in
litt. 2003). The relatively large size of
these seed compared to many desert
annual species would make them an
attractive food source to ants and other
large insects, small mammals, and birds
(Brown et al. 1979). These animal
species would also be the most likely
vectors to disperse A. jaegerianus seeds
within and between populations. Sharifi
(pers. comm. 2004) confirmed the
presence of A. jaegerianus seeds within
native ant coppices.

Limited observations on Astragalus
jaegerianus pollinators were carried out
in 2003 (Kearns 2003). Observations
were made on two plants in one
population for seven days. Although 30
different insect species were observed
visiting flowers in the area, only 4
visited A. jaegerianus flowers. The most
frequent pollinator was Anthidium
dammersi, a solitary bee in the
megachilid family (Megachilidae).
Anthidium dammersi occurs in the
Mojave and Colorado deserts of
California, Nevada, and Arizona (Kearns
2003), and will fly up to 0.6 mi (1 km)
away from their nest; although if floral
resources are abundant, they will
decrease their flight distances
accordingly (Doug Yanega, University of
California Riverside, pers. comm. 2003).
Kearns (2003) found that the Anthidium
individuals he inspected carried pollen
primarily from phacelia (Phacelia
distans) (82 percent of individuals) and
Astragalus jaegerianus (64 percent). The
three occasional visitors to A.
jaegerianus were a hover fly (Eupeodes
volucris), a large anthophrid bee
(Anthophora sp.), and the white-lined
sphinx moth (Hyles lineata). The extent
to which Astragalus jaegerianus relies
on these and other pollinators to
achieve seed set is not yet known.
However, in a greenhouse experiment,
25 percent of pollinated A. jaegerianus
flowers set seed, while only 5 percent of
nonpollinated flowers set seed (Sharifi
pers. comm. 2004).

Although the aboveground portion of
the plant dies back each year,
individuals of Astragalus jaegerianus
persist as a perennial rootstock through
the dry season. The perennial rootstock
may also allow Astragalus jaegerianus
to survive occasional dry years, while
longer periods of drought might be
endured by remaining dormant (Beatley
in Bagley 1999). In another federally
listed species, Osterhout milk-vetch
(Astragalus osterhoutii), which occurs
in sagebrush steppe habitat in Colorado,
individuals have remained dormant for
up to 4 years (Dawson in litt. 1999).

Although a substantial Astragalus
jaegerianus seedbank most likely exists,
establishment of new individuals may
not occur with great frequency, and may
pose a large bottleneck for the continued
persistence of the species. In addition to
the low seed germination rates
discussed earlier, several other
observations contribute to this theory.
First, we have some indication that
individuals may have a long life span;
in one long-term plot, individuals have
been tracked for a period of 13 years.
Out of a total of 9 individuals, 1 has
persisted over a period of 13 years, 1 has
persisted 12 years, 1 has persisted 10
years, 1 has persisted 6 years, 1 has
persisted 5 years, and 2 have persisted
3 years (Rutherford in litt. 2004).
Secondly, very few seedlings have been
observed. During the extensive surveys
of 2001, approximately 2 percent of the
4,964 individuals observed were
thought to be seedlings (Charis 2002).
However, the actual number of
seedlings may have been even lower,
because resprouts from established
individuals were most likely mistaken
for seedlings (Sharifi pers. comm. 2004).
Because the population of Astragalus
jaegerianus in any given year is
comprised primarily of established
individuals, maintaining the seed bank
ensures that the populations are
replenished with new individuals.

After the early collections in 1939 and
1941, the plant was not collected again
until it was rediscovered in 1985 at the
sites referred to as Brinkman Wash,
Montana Mine, and Paradise Wash.
Throughout the 1990s, hundreds more
plants were located in these areas (Lee
and Ro Consulting Engineers 1986,
Brandt et al. 1993, Prigge 2000a) in
surveys sponsored by the Department of
the Army’s (Army) National Training
Center at Fort Irwin (NTC). Surveys in
1999 established that the Brinkman
Wash—Montana Mine site supports one
large continuous population (Prigge et
al. 2000a). In 1992, the third and
southernmost population was found 9
mi (14 km) to the south, on Coolgardie
Mesa, a few miles west of Lane
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Mountain; this site closely approximates
the type locality.

Extensive surveys funded by the
Army were conducted in 2001 (Charis
2002). The 2001 surveys contributed
greatly to our knowledge of the overall
distribution and abundance of
Astragalus jaegerianus in the three
populations. In addition, a fourth
population was located during these
surveys on NTC lands in an area
referred to as Goldstone. Approximately
20 percent of this population is on lands
leased by the Army to the National
Aeronautics and Space Administration
(NASA) for tracking facilities. Much of
the most recent information included in
this proposed rule is taken from the
Army survey report (Charis 2002).

Individuals of Astragalus jaegerianus
are concentrated in four geographically
distinct areas. In this rule, a population
refers to a concentration of Astragalus
individuals, a population site refers to
the land that supports the population,
and a unit refers to specific sites that are
being considered for critical habitat
designation. The four populations of A.
jaegerianus are arrayed more or less
linearly along a 20-mile-long axis that
trends in a northeasterly-to-
southwesterly direction. The names of
the four populations, from northeast to
southwest, and land ownership are as
follows—the Goldstone population
occurs on NTC, lands including a
portion leased to NASA; the Brinkman
Wash-Montana Mine population occurs
entirely on NTC lands; the Paradise
Wash population occurs primarily on
Army lands, with a small portion of the
remaining population occurring on
Bureau lands intermixed with private
lands along the southwestern fringe of
the population; the Coolgardie
population occurs primarily on Bureau-
managed lands, with a number of small
privately owned parcels scattered
within.

Based on the information available,
including historic records and current
location information, there is nothing to
suggest that Astragalus jaegerianus was
ever more widespread than currently
known. The Army surveys in 2001
(Charis 2002) included reconnaissance
surveys on habitat that appeared
suitable but outside the known range of
A. jaegerianus, including the Mount
General area near Barstow and in the
Alvord Mountains 20 mi (32 km) to the
east. In addition, since 1996, rare plant
surveys have been conducted on the
Naval Air Weapons Station at China
Lake 6 miles (4.8 km) to the northwest
of the known distribution (Charis 2002;
Silverman in litt. 2003). None of these
other surveys have resulted in the
location of any other populations.

Astragalus jaegerianus is most
frequently found on shallow soils
derived from Jurassic or Cretaceous
granitic bedrock. A small portion of the
individuals located to date occur on
soils derived from diorite or gabbroid
bedrock (Charis 2002). In one location
on the west side of the Coolgardie site,
plants were found on granitic soils
overlain by scattered rhyolitic cobble,
gravel, and sand. Soils tend to be
shallower immediately adjacent to milk-
vetch plants than in the surrounding
landscape; at the Montana Mine site,
rotten, highly weathered granite bedrock
was reached within 2 in (6 cm) of the
soil surface near A. jaegerianus plants
(Fahnestock 1999). The topography
where A. jaegerianus most frequently
occurs is on low ridges and rocky low
hills where bedrock is exposed at or
near the surface and the soils are coarse
or sandy (Prigge 2000b; Charis 2002).
Most of the individuals found to date
occur between 3,100 and 4,200 feet (ft)
(945 to 1,280 meters (m)) in elevation
(Charis 2002). At lower-lying elevations,
the alluvial soils appear to be too fine
to support A. jaegerianus, and at higher
elevations the soils may not be
developed enough to support A.
jaegerianus (Prigge 2000b; Charis 2002).

Prigge (pers. comm. 2003) examined
and found no relationship between the
abundance and distribution of
Astragalus jaegerianus and levels of
micronutrients or heavy metals, such as
selenium, in the soil. Another focus of
pending research will be on measuring
transpiration rates and gas exchange
rates for A. jaegerianus; these rates
would be an indicator as to whether the
taproots of A. jaegerianus are tapping
into a water source stored within
fractured granite bedrock, thus allowing
it to utilize water not available to other
plants within the community (Prigge et
al. 2002).

At the landscape level, the plant
community within which Astragalus
jaegerianus occurs can be described as
Mojave mixed woody scrub (Holland
1998), Mojave creosote bush scrub
(Holland 1988; Cheatham and Haller
1975; Thorne 1976), or creosote bush
series (Sawyer and Keeler-Wolf 1995).
These broad descriptions, however, are
lacking in detail that is useful in
describing the communities where A.
jaegerianus is found. While creosote
bush (Larrea tridentata) is present in the
landscape, its presence and abundance
is not as extensive in the specific areas
where A. jaegerianus occurs,
presumably because these soils are
shallower than optimal depth for
creosote bush.

Data gathered from the four sites that
support Astragalus jaegerianus

populations have been more useful in
describing the plant community that A.
jaegerianus grows in. Common to all
four sites is the remarkably high
diversity of desert shrub species, while
the relative frequency of these species
varies slightly from site to site. The
shrub species that occur in the highest
densities at A. jaegerianus sites include
turpentine bush (Thamnosma
montana), white bu