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greater of hazardous waste per month 
(or one kilogram or more of acute 
hazardous waste) may accumulate 
hazardous waste on-site without a 
permit or interim status for an extended 
period of time, provided that: 

(1) The generator accumulates the 
hazardous waste for no more than 180 
days, or for no more than 270 days if the 
generator must transport the waste (or 
offer the waste for transport) more than 
200 miles from the generating facility; 
and 

(2) The generator first notifies the 
Regional Administrator and the Director 
of the authorized State in writing of its 
intent to begin accumulation of 
hazardous waste for extended time 
periods under the provisions of this 
section. Such advance notice must 
include: 

(i) Name and EPA ID number of the 
facility, and specification of when the 
facility will begin accumulation of 
hazardous wastes for extended periods 
of time in accordance with this section; 
and 

(ii) A description of the types of 
hazardous wastes that will be 
accumulated for extended periods of 
time, and the units that will be used for 
such extended accumulation; and 

(iii) A Statement that the facility has 
made all changes to its operations, 
procedures, including emergency 
preparedness procedures, and 
equipment, including equipment 
needed for emergency preparedness, 
that will be necessary to accommodate 
extended time periods for accumulating 
hazardous wastes; and 

(iv) If the generator intends to 
accumulate hazardous wastes on-site for 
up to 270 days, a certification that a 
facility that is permitted (or operating 
under interim status) under part 270 of 
this chapter to receive these wastes is 
not available within 200 miles of the 
generating facility; and 

(3) The waste is managed in: 
(i) Containers, in accordance with the 

applicable requirements of 40 CFR part 
265 subpart I; or 

(ii) Tanks, in accordance with the 
requirements of 40 CFR part 265, 
subpart J, and § 265.200; or 

(iii) Drip pads, in accordance with 
subpart W of 40 CFR part 265; or 

(iv) Containment buildings, in 
accordance with subpart DD of 40 CFR 
part 265; and 

(4) The quantity of hazardous waste 
that is accumulated for extended time 
periods at the facility does not exceed 
30,000 kg; and 

(5) The generator maintains the 
following records at the facility for each 
unit used for extended accumulation 
times: 

(i) A written description of 
procedures to ensure that each waste 
volume remains in the unit for no more 
than 180 days (or 270 days, as 
applicable), a description of the waste 
generation and management practices at 
the facility showing that they are 
consistent with the extended 
accumulation time limit, and 
documentation that the procedures are 
complied with; or 

(ii) Documentation that the unit is 
emptied at least once every 180 days (or 
270 days, if applicable); and 

(6) Each container or tank that is used 
for extended accumulation time periods 
is labeled or marked clearly with the 
words ‘‘Hazardous Waste,’’ and for each 
container the date upon which each 
period of accumulation begins is clearly 
marked and visible for inspection; and 

(7) The generator complies with the 
requirements for owners and operators 
in 40 CFR part 265, with § 265.16, and 
with § 268.7(a)(5). In addition, such a 
generator is exempt from all the 
requirements in subparts G and H of 
part 265, except for §§ 265.111 and 
265.114; and 

(8) The generator has implemented 
pollution prevention practices that 
reduce the amount of any hazardous 
substances, pollutants, or contaminants 
released to the environment prior to its 
recycling, treatment, or disposal; and 

(9) The generator includes the 
following with its Performance Track 
Annual Performance Report, which 
must be submitted to the Regional 
Administrator and the Director of the 
authorized State: 

(i) Information on the total quantity of 
each hazardous waste generated at the 
facility that has been managed in the 
previous year according to extended 
accumulation time periods; and 

(ii) Information for the previous year 
on the number of off-site shipments of 
hazardous wastes generated at the 
facility, the types and locations of 
destination facilities, how the wastes 
were managed at the destination 
facilities (e.g., recycling, treatment, 
storage, or disposal), and what changes 
in on-site or off-site waste management 
practices have occurred as a result of 
extended accumulation times or other 
pollution prevention provisions of this 
section; and 

(iii) Information for the previous year 
on any hazardous waste spills or 
accidents occurring at extended 
accumulation units at the facility, or 
during off-site transport of accumulated 
wastes; and 

(iv) If the generator intends to 
accumulate hazardous wastes on-site for 
up to 270 days, a certification that a 
facility that is permitted (or operating 

under interim status) under part 270 of 
this chapter to receive these wastes is 
not available within 200 miles of the 
generating facility; and 

(k) If hazardous wastes must remain 
on-site at a Performance Track member 
facility for longer than 180 days (or 270 
days, if applicable) due to unforseen, 
temporary, and uncontrollable 
circumstances, an extension to the 
extended accumulation time period of 
up to 30 days may be granted at the 
discretion of the Regional Administrator 
on a case-by-case basis. 

(1) If a generator who is a member of 
the Performance Track Program 
withdraws from the Performance Track 
Program, or if the Regional 
Administrator terminates a generator’s 
membership, the generator must return 
to compliance with all otherwise 
applicable hazardous waste regulations 
as soon as possible, but no later than six 
months after the date of withdrawal or 
termination. 

[FR Doc. 04–9042 Filed 4–21–04; 8:45 am] 
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ENVIRONMENTAL PROTECTION 
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40 CFR Part 261 

[SW–FRL–7651–4] 

Hazardous Waste Management 
System; Identification and Listing of 
Hazardous Waste; Final Exclusion 

AGENCY: Environmental Protection 
Agency. 
ACTION: Final rule. 

SUMMARY: The Environmental Protection 
Agency (EPA) is granting a petition 
submitted by OxyVinyls, LP 
(OxyVinyls) to exclude (or delist) a 
certain liquid waste generated by its 
Houston, TX Deer Park VCM Plant from 
the lists of hazardous wastes. This final 
rule responds to the petition submitted 
by OxyVinyls to delist K017, K019, and 
K020 Incinerator Offgas Treatment 
Scrubber Water generated from treating 
and neutralizing gasses generated in the 
firebox during the incineration process. 

After careful analysis and use of the 
Delisting Risk Assessment Software 
(DRAS) EPA has concluded the 
petitioned waste is not hazardous waste. 
This exclusion applies to 919,990 cubic 
yards per year of the Incinerator Offgas 
Treatment Scrubber Water. Accordingly, 
this final rule excludes the petitioned 
waste from the requirements of 
hazardous waste regulations under the 
Resource Conservation and Recovery 
Act (RCRA) when disposed of in 
accordance with TPDES regulations. 
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DATES: Effective Date: April 22, 2004. 
ADDRESSES: The public docket for this 
final rule is located at the U.S. 
Environmental Protection Agency 
Region 6, 1445 Ross Avenue, Dallas, 
Texas 75202, and is available for 
viewing in the EPA Freedom of 
Information Act review room on the 7th 
floor from 9 a.m. to 4 p.m., Monday 
through Friday, excluding Federal 
holidays. Call (214) 665–6444 for 
appointments. The reference number for 
this docket is [F–02–TX–OXYVINYLS]. 
The public may copy material from any 
regulatory docket at no cost for the first 
100 pages and at a cost of $0.15 per page 
for additional copies. 
FOR FURTHER INFORMATION CONTACT: Ben 
Banipal, Section Chief of the Corrective 
Action and Waste Minimization 
Section, Multimedia Planning and 
Permitting Division (6PD–C), 
Environmental Protection Agency, 1445 
Ross Avenue, Dallas, Texas 75202. For 
technical information concerning this 
notice, contact James A. Harris, Jr., U.S. 
Environmental Protection Agency, 1445 
Ross Avenue, Dallas, Texas 75202, at 
(214) 665–8302. 
SUPPLEMENTARY INFORMATION: The 
information in this section is organized 
as follows: 
I. Overview Information 

A. What rule is EPA finalizing? 
B. Why is EPA approving this delisting? 
C. What are the limits of this exclusion? 
D. How will OxyVinyls manage the waste 

if it is delisted? 
E. When is the final delisting exclusion 

effective? 
F. How does this final rule affect states? 

II. Background 
A. What is a delisting? 
B. What regulations allow facilities to 

delist a waste? 
C. What information must the generator 

supply? 
III. EPA’s Evaluation of the Waste 

Information and Data 
A. What waste did OxyVinyls petition EPA 

to delist? 
B. How much waste did OxyVinyls 

propose to delist? 
C. How did OxyVinyls sample and analyze 

the waste data in this petition? 
IV. Public Comments Received on the 

proposed exclusion 
A. Who submitted comments on the 

proposed rule? 

I. Overview Information 

A. What Action Is EPA Finalizing? 
After evaluating the petition, EPA 

proposed, on October 1, 2003 to exclude 
the OxyVinyls waste from the lists of 
hazardous waste under §§ 261.31 and 
261.32 (see 65 FR 75897). EPA is 
finalizing: 

(1) The decision to grant OxyVinyls’ 
delisting petition to have its Incinerator 

Offgas Treatment Scrubber Water 
generated from treating and neutralizing 
gasses generated in the firebox during 
the incineration process subject to 
certain continued verification and 
monitoring conditions. 

B. Why Is EPA Approving This 
Delisting? 

OxyVinyls’ petition requests a 
delisting from the K017, K019, and 
K020, waste listings under 40 CFR 
260.20 and 260.22. OxyVinyls does not 
believe that the petitioned waste meets 
the criteria for which EPA listed it, 
primarily because the Off-gas Scrubber 
Waste Water could be considered 
‘‘derived from’’ a listed waste that has 
been incinerated to destroy the 
hazardous constituents of the listed 
waste. OxyVinyls also believes no 
additional constituents or factors could 
cause the waste to be hazardous. EPA’s 
review of this petition included 
consideration of the original listing 
criteria, and the additional factors 
required by the Hazardous and Solid 
Waste Amendments of 1984 (HSWA). 
See section 3001(f) of RCRA, 42 U.S.C. 
6921(f), and 40 CFR 260.22 (d)(1)–(4) 
(hereinafter all sectional references are 
to 40 CFR unless otherwise indicated). 
In making the final delisting 
determination, EPA evaluated the 
petitioned waste against the listing 
criteria and factors cited in 
§ 261.11(a)(2) and (a)(3). Based on this 
review, EPA agrees with the petitioner 
that the waste is nonhazardous with 
respect to the original listing criteria. (If 
EPA had found, based on this review, 
that the waste remained hazardous 
based on the factors for which the waste 
was originally listed, EPA would have 
proposed to deny the petition.) EPA 
evaluated the waste with respect to 
other factors or criteria to assess 
whether there is a reasonable basis to 
believe that such additional factors 
could cause the waste to be hazardous. 
EPA considered whether the waste is 
acutely toxic, the concentration of the 
constituents in the waste, their tendency 
to migrate and to bioaccumulate, their 
persistence in the environment once 
released from the waste, plausible and 
specific types of management of the 
petitioned waste, the quantities of waste 
generated, and waste variability. EPA 
believes that the petitioned waste does 
not meet the listing criteria and thus 
should not be a listed waste. EPA’s final 
decision to delist waste from OxyVinyls’ 
facility is based on the information 
submitted in support of this rule, 
including descriptions of the wastes and 
analytical data from the Deer Park, TX, 
facility. 

C. What Are the Limits of This 
Exclusion? 

This exclusion applies to the waste 
described in the petition only if the 
requirements described in 40 CFR part 
261, appendix IX, table 2 and the 
conditions contained herein are 
satisfied. 

D. How Will OxyVinyls Manage the 
Waste if It Is Delisted? 

The delisted waste stream will 
continue to be piped and disposed of at 
Shell’s TPDES-permitted system. 

E. When Is the Final Delisting Exclusion 
Effective? 

This rule is effective April 22, 2004. 
The Hazardous and Solid Waste 
Amendments of 1984 amended section 
3010 of RCRA, 42 USCA 6930(b)(1), 
allow rules to become effective in less 
than six months after the rule is 
published when the regulated 
community does not need the six-month 
period to come into compliance. That is 
the case here because this rule reduces, 
rather than increases, the existing 
requirements for persons generating 
hazardous waste. This reduction in 
existing requirements also provides a 
basis for making this rule effective 
immediately, upon publication, under 
the Administrative Procedure Act, 
pursuant to 5 USCA 553(d). 

F. How Does This Final Rule Affect 
States? 

Because EPA is issuing this exclusion 
under the Federal RCRA delisting 
program, only states subject to Federal 
RCRA delisting provisions would be 
affected. This would exclude states 
which have received authorization from 
EPA to make their own delisting 
decisions. 

EPA allows states to impose their own 
non-RCRA regulatory requirements that 
are more stringent than EPA’s, under 
section 3009 of RCRA, 42 U.S.C. 6929. 
These more stringent requirements may 
include a provision that prohibits a 
Federally issued exclusion from taking 
effect in the state. Because a dual system 
(that is, both Federal (RCRA) and State 
(non-RCRA) programs) may regulate a 
petitioner’s waste, EPA urges petitioners 
to contact the State regulatory authority 
to establish the status of their wastes 
under the State law. 

EPA has also authorized some States 
(for example, Louisiana, Oklahoma, 
Georgia, Illinois) to administer an RCRA 
delisting program in place of the Federal 
program, that is, to make State delisting 
decisions. Therefore, this exclusion 
does not apply in those authorized 
States unless that State makes the rule 
part of its authorized program. If 

VerDate mar<24>2004 18:10 Apr 21, 2004 Jkt 203001 PO 00000 Frm 00067 Fmt 4700 Sfmt 4700 E:\FR\FM\22APR1.SGM 22APR1



21756 Federal Register / Vol. 69, No. 78 / Thursday, April 22, 2004 / Rules and Regulations 

OxyVinyls transports the petitioned 
waste to or manages the waste in any 
state with delisting authorization, 
OxyVinyls must obtain delisting 
authorization from that state before it 
can manage the waste as nonhazardous 
in the State. 

II. Background 

A. What Is a Delisting Petition? 

A delisting petition is a request from 
a generator to EPA or another agency 
with jurisdiction to exclude or delist, 
from the RCRA list of hazardous waste, 
waste the generator believes should not 
be considered hazardous under RCRA. 

B. What Regulations Allow Facilities To 
Delist a Waste? 

Under 40 CFR 260.20 and 260.22, 
facilities may petition EPA to remove 
their wastes from hazardous waste 
regulation by excluding them from the 
lists of hazardous wastes contained in 
§§ 261.31 and 261.32. Specifically, 
§ 260.20 allows any person to petition 
the Administrator to modify or revoke 
any provision of parts 260 through 265 
and 268 of title 40 of the Code of 
Federal Regulations. Section 260.22 
provides generators the opportunity to 
petition the Administrator to exclude a 
waste from a particular generating 
facility from the hazardous waste lists. 

C. What Information Must the Generator 
Supply? 

Petitioners must provide sufficient 
information to EPA to allow EPA to 
determine that the waste to be excluded 
does not meet any of the criteria under 
which the waste was listed as a 
hazardous waste. In addition, the 
Administrator must determine, where 
he/she has a reasonable basis to believe 
that factors (including additional 
constituents) other than those for which 
the waste was listed could cause the 
waste to be a hazardous waste and that 
such factors do not warrant retaining the 
waste as a hazardous waste. 

III. EPA’s Evaluation of the Waste 
Information and Data 

A. What Waste Did OxyVinyls Petition 
EPA To Delist? 

On October 11, 2002, OxyVinyls 
petitioned EPA to exclude from the lists 
of hazardous waste contained in 
§ 261.32, Incinerator Offgas Treatment 
Scrubber Water generated from its 
facility located in Deer Park, Texas. The 
waste falls under the classification of 
listed waste under § 261.30. 

B. How Much Waste Did OxyVinyls 
Propose To Delist? 

Specifically, in its petition, OxyVinyls 
requested that EPA grant a standard 
exclusion for 919,990 cubic yards per 
year of the Incinerator Offgas Treatment 
Scrubber Water. 

C. How Did OxyVinyls Sample and 
Analyze the Waste Data in This 
Petition? 

To support its petition, OxyVinyls 
submitted: 

(1) Historical information on past 
waste generation and management 
practices; 

(2) Results of the total constituent list 
for 40 CFR Part 264 Appendix IX 
volatiles, semivolatiles, metals, 
pesticides, herbicides, dioxins and 
PCBs; 

(3) Analytical constituents of concern 
for K017, K019 and K020 

(4) Results from total oil and grease 
analyses 

(5) Multiple pH testing for the 
petitioned waste. 

IV. Public Comments Received on the 
Proposed Exclusion 

A. Who Submitted Comments on the 
Proposed Rule? 

No comments were received on the 
Proposed Rule. 

V. Regulatory Impact 

Under Executive Order 12866, EPA 
must conduct an ‘‘assessment of the 
potential costs and benefits’’ for all 
‘‘significant’’ regulatory actions. 

The proposal to grant an exclusion is 
not significant, since its effect, if 
promulgated, would be to reduce the 
overall costs and economic impact of 
EPA’s hazardous waste management 
regulations. This reduction would be 
achieved by excluding waste generated 
at a specific facility from EPA’s lists of 
hazardous wastes, thus enabling a 
facility to manage its waste as 
nonhazardous. 

Because there is no additional impact 
from this proposed rule, this proposal 
would not be a significant regulation, 
and no cost/benefit assessment is 
required. The Office of Management and 
Budget (OMB) has also exempted this 
rule from the requirement for OMB 
review under section (6) of Executive 
Order 12866. 

VI. Regulatory Flexibility Act 

Under the Regulatory Flexibility Act, 
5 U.S.C. 601–612, whenever an agency 
is required to publish a general notice 
of rulemaking for any proposed or final 
rule, it must prepare and make available 
for public comment a regulatory 

flexibility analysis which describes the 
impact of the rule on small entities (that 
is, small businesses, small 
organizations, and small governmental 
jurisdictions). No regulatory flexibility 
analysis is required, however, if the 
Administrator or delegated 
representative certifies that the rule will 
not have any impact on small entities. 

This rule, if promulgated, will not 
have an adverse economic impact on 
small entities since its effect would be 
to reduce the overall costs of EPA’s 
hazardous waste regulations and would 
be limited to one facility. Accordingly, 
EPA hereby certifies that this proposed 
regulation, if promulgated, will not have 
a significant economic impact on a 
substantial number of small entities. 
This regulation, therefore, does not 
require a regulatory flexibility analysis. 

VII. Paperwork Reduction Act 

Information collection and record- 
keeping requirements associated with 
this proposed rule have been approved 
by the Office of Management and 
Budget (OMB) under the provisions of 
the Paperwork Reduction Act of 1980 
(Pub. L. 96–511, 44 U.S.C. 3501 et seq.) 
and have been assigned OMB Control 
Number 2050–0053. 

VIII. Unfunded Mandates Reform Act 

Under section 202 of the Unfunded 
Mandates Reform Act of 1995 (UMRA), 
Public Law 104–4, which was signed 
into law on March 22, 1995, EPA 
generally must prepare a written 
statement for rules with Federal 
mandates that may result in estimated 
costs to State, local, and tribal 
governments in the aggregate, or to the 
private sector, of $100 million or more 
in any one year. 

When such a statement is required for 
EPA rules, under section 205 of the 
UMRA EPA must identify and consider 
alternatives, including the least costly, 
most cost-effective, or least burdensome 
alternative that achieves the objectives 
of the rule. EPA must select that 
alternative, unless the Administrator 
explains in the final rule why it was not 
selected or it is inconsistent with law. 

Before EPA establishes regulatory 
requirements that may significantly or 
uniquely affect small governments, 
including tribal governments, it must 
develop under section 203 of the UMRA 
a small government agency plan. The 
plan must provide for notifying 
potentially affected small governments, 
giving them meaningful and timely 
input in the development of EPA 
regulatory proposals with significant 
Federal intergovernmental mandates, 
and informing, educating, and advising 
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them on compliance with the regulatory 
requirements. 

The UMRA generally defines a 
Federal mandate for regulatory purposes 
as one that imposes an enforceable duty 
upon State, local, or tribal governments 
or the private sector. 

EPA finds that this delisting decision 
is deregulatory in nature and does not 
impose any enforceable duty on any 
State, local, or tribal governments or the 
private sector. In addition, the proposed 
delisting decision does not establish any 
regulatory requirements for small 
governments and so does not require a 
small government agency plan under 
UMRA section 203. 

IX. Executive Order 13045 

The Executive Order 13045 is entitled 
‘‘Protection of Children from 
Environmental Health Risks and Safety 
Risks’’ (62 FR 19885, April 23, 1997). 
This order applies to any rule that EPA 
determines (1) is economically 
significant as defined under Executive 
Order 12866, and (2) the environmental 
health or safety risk addressed by the 
rule has a disproportionate effect on 
children. If the regulatory action meets 
both criteria, EPA must evaluate the 
environmental health or safety effects of 
the planned rule on children, and 
explain why the planned regulation is 
preferable to other potentially effective 
and reasonably feasible alternatives 
considered by EPA. This proposed rule 
is not subject to E.O. 13045 because this 
is not an economically significant 
regulatory action as defined by 
Executive Order 12866. 

X. Executive Order 13084 

Because this action does not involve 
any requirements that affect Indian 
Tribes, the requirements of section 3(b) 
of Executive Order 13084 do not apply. 

Under Executive Order 13084, EPA 
may not issue a regulation that is not 
required by statute, that significantly 
affects or uniquely affects the 
communities of Indian tribal 
governments, and that imposes 
substantial direct compliance costs on 
those communities, unless the Federal 
government provides the funds 
necessary to pay the direct compliance 
costs incurred by the tribal 
governments. 

If the mandate is unfunded, EPA must 
provide to the Office Management and 

Budget, in a separately identified 
section of the preamble to the rule, a 
description of the extent of EPA’s prior 
consultation with representatives of 
affected tribal governments, a summary 
of the nature of their concerns, and a 
statement supporting the need to issue 
the regulation. 

In addition, Executive Order 13084 
requires EPA to develop an effective 
process permitting elected and other 
representatives of Indian tribal 
governments to have ‘‘meaningful and 
timely input’’ in the development of 
regulatory policies on matters that 
significantly or uniquely affect their 
communities of Indian tribal 
governments. This action does not 
involve or impose any requirements that 
affect Indian Tribes. Accordingly, the 
requirements of section 3(b) of 
Executive Order 13084 do not apply to 
this rule. 

XI. National Technology Transfer and 
Advancement Act 

Under section 12(d) if the National 
Technology Transfer and Advancement 
Act, EPA is directed to use voluntary 
consensus standards in its regulatory 
activities unless to do so would be 
inconsistent with applicable law or 
otherwise impractical. Voluntary 
consensus standards are technical 
standards (e.g., materials specifications, 
test methods, sampling procedures, 
business practices, etc.) developed or 
adopted by voluntary consensus 
standard bodies. Where available and 
potentially applicable voluntary 
consensus standards are not used by 
EPA, the Act requires that EPA to 
provide Congress, through the OMB, an 
explanation of the reasons for not using 
such standards. 

This rule does not establish any new 
technical standards and thus, EPA has 
no need to consider the use of voluntary 
consensus standards in developing this 
final rule. 

XII. Executive Order 13132 Federalism 

Executive Order 13132, entitled 
‘‘Federalism’’ (64 FR 43255, August 10, 
1999) requires EPA to develop an 
accountable process to ensure 
‘‘meaningful and timely input by State 
and local officials in the development of 
regulatory policies that have federalism 
implications.’’ ‘‘Policies that have 
federalism implications’’ is defined in 

the Executive Order to include 
regulations that have ‘‘substantial direct 
effects on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government.’’ 

Under section 6 of Executive Order 
13132, EPA may not issue a regulation 
that has federalism implications, that 
impose substantial direct compliance 
costs, and that is not required by statute, 
unless the Federal government provides 
the funds necessary to pay the direct 
compliance costs incurred by State and 
local governments, or EPA consults with 
State and local officials early in the 
process of developing the proposed 
regulation. EPA also may not issue a 
regulation that has federalism 
implications and that preempts State 
law unless EPA consults with State and 
local officials early in the process of 
developing the proposed regulation. 

This action does not have federalism 
implications. It will not have a 
substantial direct effect on States, on the 
relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132, because it 
affects only one facility. 

Lists of Subjects in 40 CFR part 261 

Environmental protection, Hazardous 
Waste, Recycling, Reporting and 
recordkeeping requirements. 

Authority: Sec. 3001(f) RCRA, 42 U.S.C. 
6921(f). 

Dated: April 7, 2004. 
Carl E. Edlund, 
Director, Multimedia Planning and Permitting 
Division, Region 6. 

� For the reasons set out in the 
preamble, 40 CFR part 261 is proposed 
to be amended as follows: 

PART 261—IDENTIFICATION AND 
LISTING OF HAZARDOUS WASTE 

� 1. The authority citation for Part 261 
continues to read as follows: 

Authority: 42 U.S.C. 6905, 6912(a), 6921, 
6922, and 6938. 

� 2. In Table 1 of appendix IX of part 
261 add the following waste stream in 
alphabetical order by facility to read as 
follows: 

VerDate mar<24>2004 18:10 Apr 21, 2004 Jkt 203001 PO 00000 Frm 00069 Fmt 4700 Sfmt 4700 E:\FR\FM\22APR1.SGM 22APR1



21758 Federal Register / Vol. 69, No. 78 / Thursday, April 22, 2004 / Rules and Regulations 

Appendix IX to Part 261—Waste 
Excluded Under §§ 260.20 and 260.22 

TABLE 1.—WASTE EXCLUDED FROM NON-SPECIFIC SOURCES 

Facility Address Waste description 

* * * * * * * 
OxyVinyls, L.P .......... Deer Park, TX ......... Incinerator Offgas Scrubber Water (EPA Hazardous Waste Nos. K017, K019 and K020) gen-

erated at a maximum annual rate of 919,990 cubic yards per calendar year after April 22, 2004, 
and disposed in accordance with the TPDES permit. 

For the exclusion to be valid, OxyVinyls must implement a testing program that meets the fol-
lowing Paragraphs: 

(1) Delisting Levels: All total concentrations for those constituents must not exceed the following 
levels (mg/kg) in the incinerator offgas scrubber water. 

Incinerator offgas treatment scrubber water (i) Inorganic Constituents Antimony-0.0204; Arsenic- 
0.385; Barium-2.92; Beryllium-0.166; Cadmium-0.0225; Chromium-5.0; Cobalt-13.14; Copper- 
418.00; Lead-5.0; Nickel-1.13; Mercury-0.0111; Vanadium-0.838; Zinc-2.61 

(ii) Organic Constituents Acetone-1.46; Bromoform-0.481; Bromomethane-8.2; 
Bromodichloromethane-0.0719; Chloroform-0.683; Dibromochloromethane-0.057; Iodomethane- 
0.19; Methylene Chloride-0.029; 2,3,7,8–TCDD equivalents as TEQ–0.0000926 

(2) Waste Management: 
(A) OxyVinyls must manage as hazardous all incinerator offgas treatment scrubber water gen-

erated, until it has completed initial verification testing described in Paragraph’s (3)(A) and (B), 
as appropriate, and valid analyses show that paragraph (1) is satisfied. 

(B) Levels of constituents measured in the samples of the incinerator offgas treatment scrubber 
water that do not exceed the levels set forth in Paragraph (1) are non-hazardous. OxyVinyls 
can manage and dispose the non-hazardous incinerator offgas treatment scrubber water ac-
cording to all applicable solid waste regulations. 

(C) If constituent levels in a sample exceed any of the delisting levels set in Paragraph (1), 
OxyVinyls must collect one additional sample and perform expedited analyses to confirm if the 
constituent exceeds the delisting level. If this sample confirms the exceedance, OxyVinyls must, 
from that point forward, treat the waste as hazardous until it is demonstrated that the waste 
again meets the levels set in Paragraph (1). OxyVinyls must notify EPA of the exceedance and 
resampling analytical results prior to disposing of the waste. 

(D) If the waste exceeds the levels in paragraph (1) OxyVinyls must manage and dispose of the 
waste generated under Subtitle C of RCRA from the time that it becomes aware of any exceed-
ance. 

(E) Upon completion of the Verification Testing described in Paragraph’s 3(A) and (B) as appro-
priate and the transmittal of the results to EPA, and if the testing results meet the requirements 
of Paragraph (1), OxyVinyls may proceed to manage its incinerator offgas treatment scrubber 
water as non-hazardous waste. If Subsequent Verification Testing indicates an exceedance of 
the Delisting Levels in Paragraph (1), OxyVinyls must manage the incinerator offgas treatment 
scrubber water as a hazardous waste until two consecutive quarterly testing samples show lev-
els below the Delisting Levels. 

(3) Verification Testing Requirements: OxyVinyls must perform sample collection and analyses, 
including quality control procedures, according to SW–846 methodologies. If EPA judges the 
process to be effective under the operating conditions used during the initial verification testing, 
OxyVinyls may replace the testing required in Paragraph (3)(A) with the testing required in 
Paragraph (3)(B). OxyVinyls must continue to test as specified in Paragraph (3)(A) until and un-
less notified by EPA in writing that testing in Paragraph (3)(A) may be replaced by Paragraph 
(3)(B). 

(A) Initial Verification Testing: After EPA grants the final exclusion, OxyVinyls must do the fol-
lowing: 

(i) Within 60 days of this exclusion becoming final, collect four samples, before disposal, of the in-
cinerator offgas treatment scrubber water. 

(ii) The samples are to be analyzed and compared against the delisting levels in Paragraph (1) 
(iii) Within sixty (60) days after this exclusion becomes final, OxyVinyls will report initial 

verification analytical test data, including analytical quality control information for the first thirty 
(30) days of operation after this exclusion becomes final of the incinerator offgas treatment 
scrubber water. If levels of constituents measured in the samples of the incinerator offgas treat-
ment scrubber water that do not exceed the levels set forth in Paragraph (1) and are also non- 
hazardous in two consecutive quarters after the first thirty (30) days of operation after this ex-
clusion, OxyVinyls can manage and dispose of the incinerator offgas treatment scrubber water 
according to all applicable solid waste regulations after reporting the analytical results to EPA. 

(B) Subsequent Verification Testing: Following written notification by EPA, OxyVinyls may sub-
stitute the testing conditions in Paragraph (3)(B) for (3)(A). OxyVinyls must continue to monitor 
operating conditions, and analyze representative samples for each quarter of operation during 
the first year of waste generation. The samples must represent the waste generated during the 
quarter. After the first year of analytical sampling verification sampling can be performed on a 
single annual composite sample of the incinerator offgas treatment scrubber water. The results 
are to be compared to the delisting levels in Condition (1). 
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(C) Termination of Testing: (i) After the first year of quarterly testing, if the Delisting Levels in 
Paragraph (1) are being met, OxyVinyls may then request that EPA stop requiring quarterly 
testing. After EPA notifies OxyVinyls in writing, the company may end quarterly testing. 

(ii) Following cancellation of the quarterly testing, OxyVinyls must continue to test a representative 
sample for all constituents listed in Paragraph (1) annually. 

(4) Changes in Operating Conditions: If OxyVinyls significantly changes the process described in 
its petition or starts any processes that generate(s) the waste that may or could significantly af-
fect the composition or type of waste generated as established under Paragraph (1) (by illustra-
tion, but not limitation, changes in equipment or operating conditions of the treatment process), 
it must notify EPA in writing; OxyVinyls may no longer handle the wastes generated from the 
new process as nonhazardous until the wastes meet the delisting levels set in Paragraph (1) 
and it has received written approval to do so from EPA. 

(5) Data Submittals: OxyVinyls must submit the information described below. If OxyVinyls fails to 
submit the required data within the specified time or maintain the required records on-site for 
the specified time, EPA, at its discretion, will consider this sufficient basis to reopen the exclu-
sion as described in Paragraph 6. OxyVinyls must: 

(A) Submit the data obtained through Paragraph 3 to the Section Chief, EPA Region 6 Corrective 
Action and Waste Minimization Section, 1445 Ross Avenue, Dallas, Texas 75202–2733, Mail 
Code, (6PD–C) within the time specified. 

(B) Compile records of operating conditions and analytical data from Paragraph (3), summarized, 
and maintained on-site for a minimum of five years. 

(C) Furnish these records and data when EPA or the State of Texas request them for inspection. 
(D) Send along with all data a signed copy of the following certification statement, to attest to the 

truth and accuracy of the data submitted: 
Under civil and criminal penalty of law for the making or submission of false or fraudulent state-

ments or representations (pursuant to the applicable provisions of the Federal Code, which in-
clude, but may not be limited to, 18 U.S.C. 1001 and 42 U.S.C. 6928), I certify that the informa-
tion contained in or accompanying this document is true, accurate and complete. 

As to the (those) identified section(s) of this document for which I cannot personally verify its 
(their) truth and accuracy, I certify as the company official having supervisory responsibility for 
the persons who, acting under my direct instructions, made the verification that this information 
is true, accurate and complete. 

If any of this information is determined by EPA in its sole discretion to be false, inaccurate or in-
complete, and upon conveyance of this fact to the company, I recognize and agree that this ex-
clusion of waste will be void as if it never had effect or to the extent directed by EPA and that 
the company will be liable for any actions taken in contravention of the company’s RCRA and 
CERCLA obligations premised upon the company’s reliance on the void exclusion. 

(6) Reopener 
(A) If, anytime after disposal of the delisted waste OxyVinyls possesses or is otherwise made 

aware of any environmental data (including but not limited to leachate data or groundwater 
monitoring data) or any other data relevant to the delisted waste indicating that any constituent 
identified for the delisting verification testing is at a level higher than the delisting level allowed 
by the Regional Administrator or his delegate in granting the petition, then the facility must re-
port the data, in writing, to the Regional Administrator or his delegate within 10 days of first 
possessing or being made aware of that data. 

(B) If the annual testing of the waste does not meet the delisting requirements in Paragraph 1, 
OxyVinyls must report the data, in writing, to the Regional Administrator or his delegate within 
10 days of first possessing or being made aware of that data. 

(C) If OxyVinyls fails to submit the information described in paragraphs (5), (6)(A) or (6)(B) or if 
any other information is received from any source, the Regional Administrator or his delegate 
will make a preliminary determination as to whether the reported information requires EPA ac-
tion to protect human health or the environment. Further action may include suspending, or re-
voking the exclusion, or other appropriate response necessary to protect human health and the 
environment. 

(D) If the Regional Administrator or his delegate determines that the reported information does re-
quire action by EPA’s Regional Administrator or his delegate will notify the facility in writing of 
the actions the Regional Administrator or his delegate believes are necessary to protect human 
health and the environment. The notice shall include a statement of the proposed action and a 
statement providing the facility with an opportunity to present information as to why the pro-
posed EPA action is not necessary. The facility shall have 10 days from the date of the Re-
gional Administrator or his delegate’s notice to present such information. 

(E) Following the receipt of information from the facility described in paragraph (6)(D) or (if no in-
formation is presented under paragraph (6)(D)) the initial receipt of information described in 
paragraphs (5), (6)(A) or (6)(B), the Regional Administrator or his delegate will issue a final 
written determination describing EPA actions that are necessary to protect human health or the 
environment. Any required action described in the Regional Administrator or his delegate’s de-
termination shall become effective immediately, unless the Regional Administrator or his dele-
gate provides otherwise. 

(7) Notification Requirements: 
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OxyVinyls must do the following before transporting the delisted waste. Failure to provide this no-
tification will result in a violation of the delisting petition and a possible revocation of the deci-
sion. 

(A) Provide a one-time written notification to any State Regulatory Agency to which or through 
which it will transport the delisted waste described above for disposal, 60 days before begin-
ning such activities. 

(B) Update the one-time written notification if it ships the delisted waste into a different disposal 
facility. 

(C) Failure to provide this notification will result in a violation of the delisting variance and a pos-
sible revocation of the decision. 

* * * * * * 

[FR Doc. 04–9138 Filed 4–21–04; 8:45 am] 
BILLING CODE 6560–50–P 

FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Parts 2 and 97 

[ET Docket No. 02–98; FCC 04–71] 

Amateur Radio Service 

AGENCY: Federal Communications 
Commission. 
ACTION: Final rule. 

SUMMARY: This document denies a 
Petition for Reconsideration filed by Mr. 
W. Lee McVey in response to the 
Commission’s decision in a Report and 
Order. The Commission finds that 
arguments and information provided in 
the Petition were substantively 
addressed by the Report and Order and 
do not merit further consideration. 
DATES: Effective May 24, 2004. 
FOR FURTHER INFORMATION CONTACT: 
James Miller, Office of Engineering and 
Technology, e-mail 
james.miller@fcc.gov, telephone (202) 
418–7351. 
SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s 
Memorandum Opinion and Order, ET 
Docket No. 02–98, FCC 04–71, adopted 
March 24, 2004, and released March 31, 
2004. The full text of this document is 
available on the Commission’s Internet 
site at http://www.fcc.gov. It is also 
available for inspection and copying 
during regular business hours in the 
FCC Reference Center (Room CY–A257), 
445 12th Street, SW., Washington, DC 
20554. The full text of this document 
also may be purchased from the 
Commission’s duplication contractor, 
Qualex International, Portals II, 445 
12th St., SW., Room CY–B402, 
Washington, DC 20554; telephone (202) 
863–2893; fax (202) 863–2898; e-mail 
qualexint@aol.com. 

Summary of the Memorandum Opinion 
and Order 

1. The Memorandum Opinion and 
Order (MO&O), denied the Petition for 
Reconsideration filed by Mr. W. Lee 
McVey (petitioner) in response to the 
Commission’s decision in the Report 
and Order (R&O), 68 FR 33020, June 3, 
2003. The Commission found that the 
arguments and information provided in 
the Petition were substantively 
addressed by the R&O and do not merit 
further consideration. 

2. In the R&O, the Commission denied 
American Radio Relay League, Inc. 
(ARRL), petition requesting, inter alia, 
that the Commission make a secondary 
allocation to the Amateur Radio Service 
(ARS) in the 160–190 kHz band for 
experimentation in the low frequency 
(LF) range. Amateur use of the 160–190 
kHz band is permitted under part 15 of 
our rules, and use of any band, 
including the LF band, can be permitted 
under our experimental rules on a case- 
by-case basis. The band is allocated to 
both the fixed and maritime mobile 
services on a primary basis for Federal 
Government users and also to the fixed 
service on a primary basis for non- 
Federal Government users. There are ten 
Federal Government assignments for 
coast stations communicating with 
ships at sea, and several Federal 
Government fixed service sites in this 
band. There are no non-Federal 
Government assignments in the 
Commission’s database for this 
frequency band. 

3. In addition, unlicensed devices use 
the LF spectrum. These systems do not 
have any allocation status, but are 
authorized to operate under part 15 of 
our rules on an unprotected, non- 
interference basis with respect to all 
other users. Section 15.209 of our rules 
generally permits unlicensed operation 
at power limits of 4.9 microvolts/meter. 
Further, § 15.113 of our rules 
specifically permits Power Line Carrier 
(PLC) systems to operate on power 

transmission lines for communications 
important to the reliability and security 
of electric service to the public in the 9– 
490 kHz band. In this regard, utility 
companies have generally come to rely 
on PLC systems to support a variety of 
monitoring and control functions of the 
national power grid. For example, 
electric utility operators use PLC 
signaling systems in this band in 
conjunction with monitoring devices to 
detect malfunctions and damage to 
power transmission facilities such as 
transformer failures and downed lines. 
When such events occur, these same 
PLC systems then are used to remotely 
trip protection circuits that minimize 
damage to the power system and 
eliminate danger to individuals in the 
area of the event. 

4. On reconsideration, the petitioner 
primarily reiterates the opinion he 
expressed in comments filed in 
response to the Notice of Proposed 
Rulemaking (NPRM), 67 FR 40898, June 
14, 2002, in the proceeding that PLC use 
in power grid infrastructure is 
insignificant and alternative 
technologies should be encouraged. 
Although the petition provides 
additional specific information about 
PLC systems and alternative 
technologies used by electric power 
networks, this information is not 
substantially different from information 
in the record, including that supplied by 
petitioner in his comments, when the 
Commission made its subject decision. 
Based on its analysis of the record, 
including information provided by 
utility companies that use PLC systems, 
the Commission found that utility 
companies have come to rely on PLC 
systems for monitoring and control of 
the power grid. Although the petitioner 
may disagree with this conclusion, it 
was based on record evidence, and the 
petitioner has not provided evidence 
that contests this conclusion. 

5. We also disagree with the Petition’s 
assertion that the Commission failed to 
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