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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301

[Docket No. 03-102-2]

Pine Shoot Beetle; Additions to
Quarantined Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that amended the pine shoot beetle
regulations by adding 37 counties in
Ilinois, Indiana, Maryland, New York,
Ohio, Pennsylvania, Vermont, and
Virginia to the list of quarantined areas.
As a result of that action, the interstate
movement of regulated articles from
those areas is restricted. The interim
rule was necessary to prevent the spread
of pine shoot beetle, a pest of pine
products, into noninfested areas of the
United States.

DATES: Effective Date: The interim rule
became effective on January 5, 2004.

FOR FURTHER INFORMATION CONTACT: Mr.
Weyman Fussell, Program Manager, Pest
Detection and Management Programs,
PPQ, APHIS, 4700 River Road, Unit 134,
Riverdale, MD 20737-1231; (301) 734—
5705.

SUPPLEMENTARY INFORMATION:
Background

In an interim rule effective and
published in the Federal Register on
January 5, 2004 (69 FR 243-245, Docket
No. 03-102-1), we amended the pine
shoot beetle (PSB) regulations contained
in 7 CFR 301.50 through 301.50-10 by
adding 37 counties in Illinois, Indiana,
Maryland, New York, Ohio,
Pennsylvania, Vermont, and Virginia to
the list of quarantined areas in § 301.50—
3. That action was necessary to prevent
the spread of PSB into noninfested areas
of the United States.

Comments on the interim rule were
required to be received on or before
March 5, 2004. We did not receive any
comments. Therefore, for the reasons
given in the interim rule, we are
adopting the interim rule as a final rule.

This action also affirms the
information contained in the interim
rule concerning Executive Orders
12866, 12372, and 12988 and the
Paperwork Reduction Act. Further, for
this action, the Office of Management
and Budget has waived its review under
Executive Order 12866.

Regulatory Flexibility Act

This action affirms an interim rule
that amended the PSB regulations by
adding 37 counties in Illinois, Indiana,

Maryland, New York, Ohio,
Pennsylvania, Vermont, and Virginia to
the list of quarantined areas. As a result
of the interim rule, the interstate
movement of regulated articles from
those areas is restricted. The interim
rule was necessary to prevent the
artificial spread of PSB to noninfested
areas of the United States.

The following analysis addresses the
economic effects of the interim rule on
small entities, as required by the
Regulatory Flexibility Act.

The interim rule affects entities
engaged in the interstate movement of
regulated articles from and through the
37 counties in lllinois, Indiana,
Maryland, New York, Ohio,
Pennsylvania, Vermont, and Virginia
that were added to the list of
quarantined areas by the interim rule.
Affected entities may include nursery
stock growers, Christmas tree farms,
logging operations, and others who sell,
process, or move regulated articles. As
a result of the interim rule, entities
moving regulated articles interstate from
one of those 37 counties must first
inspect and/or treat the regulated
articles in order to obtain a certificate or
limited permit authorizing the
movement.

We have determined that there are
1,062 nurseries and 394 Christmas tree
farms that sell, process, or move
regulated articles in the 37 counties
added to the list of quarantined areas by
the interim rule; the number of logging
operations affected by the interim rule
is not known. Table 1 lists the number
of affected nurseries and Christmas tree
farms by State and county.
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TABLE 1.—AFFECTED NURSERIES AND CHRISTMAS TREE FARMS BY STATE AND COUNTY

: Christmas : Christmas
Nurseries tree farms Nurseries | oo farms
lllinois: New York (continued):.
Carroll ... 10 6 Hamilton ..., 9 4
Clark ...... 6 5 Herkimer ....... 32 9
Coles ..... 19 13 Montgomery . 28 7
Ford ....... 4 0 Saratoga ........... 84 18
Henry ..... 20 13 Schenectady . 27 4
Mason 12 0 Schoharie ..... 33 7
Moultrie .. 9 4 SUlIVAN oo 35 16
Peoria .... 25 13 || Ohio: 85 33
Shelby .o 19 10 31 10
Indiana: 14 5
Bartholomew .........ccoccceeeiiiiiiniiiciieeee 14 5 12 9
Franklin ......ooooe i 15 3 Washington .......ccccceevviieevcee e, 28 9
Monroe 20 6 || Pennsylvania:.
Morgan 12 8 CeNIIE i 63 20
Putnam .. 8 5 Fulton ........ 20 12
Union ..... 0 0 Lycoming ... 77 44
Maryland: Susquehanna ... 44 26
MONtGOMENY ..oeviieiiiiiiieee e 95 23 WYOMING coeiiieeieiiee e 25 16
New York: Vermont:.
Albany 89 22 Washington .......ccccceevvvevevcee e, 53 15
Fulton .... 26 12 | Virginia:.
Greene 30 7 Clarke ....oooveiieeiiieie e 14 8

Illinois. There are 124 nurseries and
64 cut Christmas tree farms that operate
in the 9 counties in Illinois that were
added to the list of quarantined areas by
the interim rule. According to local
Christmas tree growers and State
agricultural extension representatives,
more than 50 percent of the cut
Christmas tree farms in those counties
are “‘cut-your-own-tree” farms that sell
to customers in the regulated area. Most
nurseries in Illinois affected by the
interim rule specialize in the production
of deciduous landscape products and do
not focus their production on regulated
articles.

Indiana. There are 69 nurseries and
27 cut Christmas tree farms that operate
in the 6 counties in Indiana that were
added to the list of quarantined areas by
the interim rule. According to local
Christmas tree growers, more than 50
percent of the cut pine trees and pine
tree products that are sold by those
growers remain in the regulated area.
Most nurseries in Indiana affected by
the interim rule specialize in the
production of deciduous landscape
products; production of pine trees and
pine products are not their primary
focus of production.

Maryland. There are 95 nurseries and
23 cut Christmas tree farms that operate
in Montgomery County, Maryland,
which was the county that State added
to the list of quarantined areas by the
interim rule. According to local
Christmas tree growers, more than half
of the pine trees and pine products
produced in that county were sold to
customers outside of the regulated area.

New York. There are 393 nurseries
and 106 cut Christmas tree farms that
operate in the 10 counties in New York
that were added to the list of
quarantined areas by the interim rule.
Albany and Saratoga counties contained
the highest number of nurseries and
Christmas tree farms in that State.
According to local Christmas tree
growers, more than 50 percent of pine
trees produced in the affected counties
were sold in wholesale markets and
purchased by customers outside the
regulated area. Most nurseries in New
York that were affected by the interim
rule do not focus their production on
pine trees and pine products.

Ohio. There are 85 nurseries and 33
cut Christmas tree farms that operate in
the 4 counties in Ohio that were added
to the list of quarantined areas by the
interim rule. According to local
Christmas tree growers, less than 10
percent of pine trees were sold in those
counties were purchased by customers
outside the regulated area.

Pennsylvania. There are 229 nurseries
and 118 cut Christmas tree farms that
operate in the 5 counties in
Pennsylvania that were added to the list
of quarantined areas by the interim rule.
According to the 2001 Agricultural
Statistics, $12.4 million worth of live
Christmas trees were sold in
Pennsylvania in 2000, making it the
State with the second highest number of
cut Christmas tree farms, and the third
highest value of sales in the Nation.
According to local Christmas tree
growers, 90 percent of their sales took
place through wholesaling and at least

50 percent of their pine trees were
purchased by customers outside of the
regulated area.

Vermont. There are 53 nurseries and
15 cut Christmas tree farms that operate
in the county in Vermont that was
added to the list of quarantined areas by
the interim rule. According to the
Vermont Christmas Tree Association,
Christmas tree growers sold more than
half of their pine trees and pine
products to customers outside the
regulated area.

Virginia. There are 14 nurseries and 8
cut Christmas tree farms that operate in
the county in Virginia that was added to
the list of quarantined areas by the
interim rule. Christmas tree growers in
that county sell more than half of their
pine trees and pine products to
customers outside the regulated area.

Small Entity Impact

The Small Business Administration
(SBA) has established size standards to
determine whether an entity would be
considered small. According to the SBA
standards, nursery stock growers are
considered small if their annual sales
total $750,000 or less. Similarly,
Christmas tree growers are considered
small if their annual sales are $5 million
or less. According to the 1997
Agricultural Census, the vast majority of
the affected nurseries and Christmas
tree farms may be considered small.

We have determined that the
nurseries and Christmas tree growers in
most of the 37 counties that are now
listed as quarantined areas will not be
significantly affected by the interim
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rule, either because pine species
comprise a very minor share of their
products or because their shipments do
not leave the quarantined areas.

However, some nurseries and
Christmas tree growers affected by the
interim rule have markets that are out-
of-county and/or out-of-State. These
affected entities can maintain their
markets outside the quarantined areas
by arranging for the issuance of
certificates or limited permits based on
inspection or treatment of the regulated
articles. Inspections, in some cases, are
already occurring for other purposes;
therefore, inspecting for PSB will add
minimal cost. Also, any person engaged
in growing, handling, or moving
regulated articles may enter into a
compliance agreement with the Animal
and Plant Health Inspection Service
whereby that person, rather than an
inspector, may issue a certificate or
limited permit for the interstate
movement of eligible regulated articles.
Costs and potential inconvenience are
most likely for producers of live pine
nursery stock, since inspection is
required for each live plant before it
may be moved interstate from a
quarantined area. However, many
producers must already have their
products inspected for other pests, and
adding another inspection will likely be
a relatively small burden.

In contrast to the losses associated
with the damage caused by PSB, the
potential costs and inconvenience
associated with inspections and
treatment are minimal. The effect on
those few small entities that do move
regulated articles out-of-county and/or
interstate is minimized by the
availability of treatments and
compliance agreements that, in most
cases, allow these small entities to move
regulated articles with very little
additional cost.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

PART 301—DOMESTIC QUARANTINE
NOTICES

= Accordingly, we are adopting as a final
rule, without change, the interim rule
that amended 7 CFR part 301 and that
was published at 69 FR 243-245 on
January 5, 2004.

Authority: 7 U.S.C. 7701-7772; 7 CFR 2.22,
2.80, and 371.3.

Section 301.75-15 also issued under Sec.
204, Title Il, Pub. L. 106-113, 113 Stat.
1501A-293; sections 301.75-15 and 301.75—
16 also issued under Sec. 203, Title II, Pub.
L. 106-224, 114 Stat. 400 (7 U.S.C. 1421
note).

Done in Washington, DC, this 30th day of
April 2004.
Peter Fernandez,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 04-10310 Filed 5-5-04; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 130

[Docket No. 00-024-2]

RIN 0579-AB22

Veterinary Diagnostic Services User
Fees

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending the
regulations to increase the user fees for
veterinary diagnostic services to reflect
changes in our operating costs and
changes in calculating our costs. We are
also setting rates for multiple fiscal
years. These actions are necessary to
ensure that we recover the actual costs
of providing these services. We are also
providing for a reasonable balance, or
reserve, in the veterinary diagnostics
user fee account. The Food, Agriculture,
Conservation, and Trade Act of 1990, as
amended, authorizes us to set and
collect these user fees.

DATES: Effective Date: June 7, 2004.

FOR FURTHER INFORMATION CONTACT: For
information concerning program
operations, contact Dr. Randall Levings,
Director, National Veterinary Services
Laboratories, 1800 Dayton Road, PO Box
844, Ames, IA 50010; (515) 663—7357.

For information concerning user fee
rate development, contact Mrs. Kris
Caraher, User Fees Section Head,
Financial Systems and Services Branch,
APHIS, 4700 River Road Unit 54,
Riverdale, MD 20737-1232; (301) 734—
5901.

SUPPLEMENTARY INFORMATION:

Background

User fees to reimburse the Animal and
Plant Health Inspection Service (APHIS)
for the costs of providing veterinary

diagnostic services and import- and
export-related services for live animals
and birds and animal products are
contained in 9 CFR part 130 (referred to
below as the regulations). These user
fees are authorized by § 2509(c) of the
Food, Agriculture, Conservation and
Trade Act of 1990, as amended (21
U.S.C. 136a), which provides that the
Secretary of Agriculture may, among
other things, prescribe regulations and
collect fees to recover the costs of
veterinary diagnostics relating to the
control and eradication of
communicable diseases of livestock or
poultry within the United States.

On July 24, 2003, we published in the
Federal Register (68 FR 43661-43673,
Docket No. 00—024-1) a proposed rule
to increase the user fees for veterinary
diagnostic services to reflect changes in
our operating costs and changes in
calculating our costs, and to establish
rates for multiple fiscal years. Operating
costs have increased since these user
fees were established in a final rule
published in the Federal Register on
October 7, 1998 (63 FR 53783-53798,
Docket No. 94-115-2). Therefore, the
user fees need to be updated to reflect
those increases. However, the main
reason for the increase in the fees is cost
data gathered through new cost-finding
techniques employed by APHIS. The
Statement of Federal Financial
Accounting Standards (SFFAS) No. 4,
““Managerial Cost Accounting Standards
and Concepts,” issued by the Office of
Management and Budget, mandated that
APHIS capture cost accounting data in
its program costs. We were required to
accumulate and report the costs of
veterinary diagnostic activities on a
regular basis through the use of cost
accounting systems and cost finding
techniques. In order to comply with
SFFAS No. 4, APHIS conducted an
Activity Based Costing (ABC) project at
the National Veterinary Services
Laboratories in Ames, IA, which
identified the sources of all costs for
veterinary diagnostic services. As a
result of that project, we determined
that costs for user fee-related services
were not adequately being recovered
through user fee collections. Based on
this determination, we proposed new
fees to recover these newly identified
costs. Each of the updated user fees
contains a proportionate share of the
costs identified in the ABC study.

We solicited comments concerning
our proposal for 60 days ending
September 22, 2003. We received two
comments by that date, from a livestock
exporting company and a State
laboratory.

One commenter, the livestock
exporter, stated that the proposed fee
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increases could force his company to
move its operations to Canada, where he
says costs are lower, or to cease
operations. He described his company
as the Pacific Northwest’s only
permanent livestock export inspection
facility.

APHIS has received no directly
appropriated funds to provide import-
and export-related services for animals,
animal products, birds, germ plasm,
organisms, and vectors since fiscal year
1992. Rather, the Food, Agriculture,
Conservation, and Trade Act of 1990, as
amended, and the Animal Health
Protection Act authorize the U.S.
Department of Agriculture to prescribe
and collect user fees for those services.
Therefore, to continue to provide those
services, we must recover our costs from
the customers who benefit from those
services.

For reasons described in the economic
analysis we provided in the proposed
rule, we do not anticipate that the fee
increases in this rule will cause exports
to decline or result in decreased testing.
While APHIS hopes that this fee
increase does not cause the commenter’s
inspection facility to close, such
facilities operate throughout the United
States; if the commenter’s facility
closed, inspections would be performed
at the next closest or next convenient
location. We are not making any
changes to the proposed rule in
response to this comment.

One commenter stated that the user
fee increases in our proposed rule
would result in a loss of revenue for the
National Veterinary Services
Laboratories, creating a need for further
increases in the user fees.

In response, we would like to reiterate
that our user fees are calculated for full
cost recovery only. They are not
designed to meet any other financial
goals, including revenue generation.

One commenter suggested that the
proposed fee increases would result in
APHIS’ veterinary diagnostic services
being used less frequently, which would
in turn negatively affect the agency’s
proficiency levels and information base.

As mentioned previously, we do not
expect that APHIS’ veterinary diagnostic
services will be used less frequently
under the new user fees. In any case, we
believe that our veterinary diagnostic
professionals have proficiency levels
and an information base that are
adequate to ensure continued competent
performance.

One commenter stated that the fees in
our proposed rule did not consider
economies of scale.

As discussed in the proposed rule, we
considered continuing a discount that
applied to all diagnostic, non-import-

related complement fixation,
hemagglutination inhibition, fluorescent
antibody, indirect fluorescent antibody
virus neutralization, and peroxidase
linked antibody tests. This discount
applied to the 11th and subsequent tests
on the same submission by the same
submitter for the same test and antigen.
However, we reevaluated the time it
takes to conduct these additional tests
and determined that it was no longer
cost effective to perform the tests at a
discount. If we determine that our
veterinary diagnostic services can be
provided at a discount at certain
volumes, we will adjust our user fees
accordingly in a subsequent rulemaking.

One commenter expressed concern
about the effect the proposed user fees
would have on U.S. exporters in
general.

We realize that any increase in user
fees will increase the up-front cost of
doing business for exporters, and we
have attempted to keep the costs of our
services as low as possible. However, as
we explained in the proposed rule,
operating costs have increased since the
user fees for veterinary diagnostic
services were established in 1998, and
the ABC project at the National
Veterinary Services Laboratories
demonstrated that APHIS has not been
recovering the full costs of providing
user-fee related services through its
established user fees. Implementing the
user fees in this final rule will ensure
that APHIS is able to provide veterinary
diagnostic services and recover the cost
of these services by the user fees
charged. We are making no changes to
the proposed rule in response to this
comment.

One commenter suggested that APHIS
should not collect user fees for tests for
animal diseases that can severely impact
public health or have serious economic
consequences for other reasons. The
commenter gave as an example arboviral
encephalitides, stating that the costs for
diagnosing and controlling this disease
were funded through tax dollars in New
Jersey.

Our regulations exempt from user fees
veterinary diagnostic services provided
in connection with (1) Federal programs
to control or eradicate diseases or pests
of livestock or poultry in the United
States (program diseases), (2) zoonotic
disease surveillance when the
Administrator has determined that there
is a significant threat to human health,
and (3) detection of foreign animal
diseases. We believe that these
exemptions address the problem of
funding diagnostic services for animal
diseases that could have major public
health or economic impacts.

One commenter suggested that, with
the fee increases proposed, APHIS
would become more like a business than
a service organization, and the agency’s
partnership with the States would be
strained.

APHIS is committed to cooperating
with the States in order to safeguard
U.S. animal health, and, as described
above, APHIS provides many services to
help control dangerous animal diseases
at no cost. However, we must charge
user fees that accurately reflect the cost
of providing veterinary diagnostic
services in order to provide those
services. We are making no changes in
response to these comments.

However, we are making a change to
one of the proposed user fees in this
final rule. The proposed user fee
schedule for virus titration, which was
listed in a table in §130.14(c), listed the
fee for that service for fiscal year 2006
as $110.00. The correct fee is $119.00.
We are correcting the error in this final
rule.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, with the change discussed above.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be not significant for
the purposes of Executive Order 12866
and, therefore, has not been reviewed by
the Office of Management and Budget.

In this final rule, we are increasing
the user fees for veterinary diagnostic
services to reflect changes in operating
costs and changes in calculating our
costs. These actions are necessary to
ensure that we recover the actual costs
of providing these services. We are also
providing for a reasonable balance, or
reserve, in the veterinary diagnostics
user fee account. The reserve will
ensure that we have sufficient operating
funds in cases of fluctuations in activity
volumes, bad debt, program shutdown,
or customer insolvency. The Food,
Agriculture, Conservation, and Trade
Act of 1990, as amended, authorizes us
to set and collect these user fees.

In our July 2003 proposed rule, under
the heading ““Executive Order 12866
and Regulatory Flexibility Act,” we
provided a detailed analysis of the
possible economic effects of the
proposed fee increases on users of
veterinary diagnostic services. The
conclusions of that analysis are
summarized below.

The impacts of the increases in
veterinary diagnostic user fees in this
final rule are expected to be muted. The
majority of the changes to the user fees
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are either small, associated with few
users, or both. Over the period covered
by this final rule, more than 60 percent
of the individual increases are less than
$50, nearly 16 percent increase by less
than $10, and about 65 percent are
associated with 100 or fewer users. The
majority of the fees in this final rule
should also make only a small
contribution to the total additional fee
collections and, therefore, will have a
minor impact on the users of those
services. This is either because the
change is small or the projected volume
associated with the user fee is small, or
both. Even in those instances in which
the change in a user fee will generate a
larger total increase in collections, the
impact should not be significant
because the fees are: Small fees applied
to a large annual volume of users, large
fees applied to a very small volume of
users, fees that represent a small
percentage of the overall costs
associated with a user’s output, single
fees for reagents with numerous final
users, or fees that enhance the
marketability of the user’s final outputs.
Therefore, the increases are not

reduce profits or impede exports or
imports. Indeed, the full burden of the
user fee changes is not likely to be borne
entirely by the purchasers of products
and services.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule: (1) Preempts
all State and local laws and regulations
that are inconsistent with this rule; (2)
has no retroactive effect; and (3) does
not require administrative proceedings
before parties may file suit in court

Paperwork Reduction Act

This final rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 130

Animals, Birds, Diagnostic reagents,
Exports, Imports, Poultry and poultry
products, Quarantine, Reporting and
recordkeeping requirements, Tests.

= Accordingly, we are amending 9 CFR
part 130 as follows:

PART 130—USER FEES

= 1. The authority citation for part 130
continues to read as follows:

Authority: 5 U.S.C. 5542; 7 U.S.C. 1622
and 8301-8317; 21 U.S.C. 136 and 136a; 31
U.S.C. 3701, 3716, 3717, 3719, and 3720A; 7
CFR 2.22, 2.80, and 371.4.
= 2.1n §130.14, the tables in paragraphs
(a) through (c) are revised to read as
follows:

§130.14 User fees for FADDL veterinary
diagnostics.

generally expected to substantially challenging this rule. (@* * *
User fee
Reagent Unit June 7, 2004— | Oct. 1, 2004— | Oct. 1, 2005~ | Beginning
Sept. 30, 2004 | Sept. 30, 2005 | Sept. 30, 2006 | Oct. 1, 2006
Bovine antiserum, any agent .........c.cccccceeeerereerneenn 1ML e $150.00 $155.00 $160.00 $165.00
Caprine antiserum, any agent 184.00 189.00 195.00 202.00
Cell culture antigen/microorganism 103.00 106.00 109.00 111.00
Equine antiserum, any agent .........c.cccoeeeviieenieeineenns 186.00 192.00 198.00 204.00
Fluorescent antibody conjugate ..... 169.00 172.00 176.00 179.00
Guinea pig antiserum, any agent ... 184.00 189.00 194.00 200.00
Monoclonal antibody .........ccccceiiiiiiiiiii e ImL e 222.00 229.00 235.00 243.00
Ovine antiserum, any agent 176.00 181.00 187.00 193.00
Porcine antiserum, any agent .. 152.00 157.00 162.00 167.00
Rabbit antiserum, any agent 179.00 185.00 190.00 196.00
(b) * X *
User fee
Test Unit June 7, 2004 | Oct. 1, 2004— | Oct. 1, 2005~ | Beginning
Sept. 30, 2004 | Sept. 30, 2005 | Sept. 30, 2006 | Oct. 1, 2006
Agar gel immunodiffusion ...........cccccceveveiiiiciecsieene. $30.00 $31.00 $32.00 $33.00
Card ..o 17.00 17.00 18.00 18.00
Complement fixation .........ccccccceveernnes 36.00 37.00 38.00 40.00
Direct immunofluorescent antibody ....... 22.00 23.00 24.00 25.00
Enzyme linked immunosorbent assay ............ccceeeuees 26.00 27.00 28.00 29.00
Fluorescent antibody neutralization (classical swine 194.00 201.00 208.00 215.00
fever).

Hemagglutination inhibition ............cccccciiiiiiiiieenns 57.00 59.00 61.00 63.00
Immunoperoxidase ............... 29.00 30.00 31.00 32.00
Indirect fluorescent antibody 35.00 36.00 37.00 39.00
In-vitro safety ..... 570.00 589.00 609.00 630.00
In-vivo safety ........ 5,329.00 5,387.00 5,447.00 5,509.00
Latex agglutination .. 23.00 24.00 25.00 26.00
Tube agglutination ...........ccccceeviieeeniieeeenen. 28.00 28.00 29.00 30.00
Virus isolation (oesophageal/pharyngeal) ... 180.00 186.00 192.00 199.00
Virus isolation in embryonated eggs ........... 346.00 358.00 370.00 383.00
Virus isolation, other ... 155.00 160.00 166.00 171.00
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User fee
Test Unit June 7, 2004 | Oct. 1, 2004— | Oct. 1, 2005— | Beginning
Sept. 30, 2004 | Sept. 30, 2005 | Sept. 30, 2006 | Oct. 1, 2006
Virus neutralization .........cccccoceveeieniiinic i LK SR 52.00 54.00 56.00 58.00
(C) * * *
User fee
Veterinary diagnostic service Unit June 7, 2004—- | Oct. 1, 2004— | Oct. 1, 2005- Beginning
Sept. 30, 2004 | Sept. 30, 2005 | Sept. 30, 2006 | Oct. 1, 2006
Bacterial iSolation ...........cccocveeviiiiiiiies Test i $112.00 $115.00 $119.00 $123.00
Hourly user fee services?® ........ccccccovrinnene Hour 445.00 460.00 476.00 492.00
Hourly user fee services—Quarter hour Quarter hour 111.00 115.00 119.00 123.00
Infected cells on chamber slides or plates ............... Slide ..oooiiiiieee 49.00 50.00 51.00 53.00
Reference animal tissues for immunohistochemistry 171.00 177.00 182.00 187.00
Sterilization by gamma radiation ..............cccceeiiieenns Can .ooeiiiieee e 1,740.00 1,799.00 1,860.00 1,923.00
Training (school or technical assistance) .................. Per person per day .. 910.00 941.00 973.00 1,006.00
VIrUS BItration .o.oceeveeieeeiieieseee e LICE SR 112.00 115.00 119.00 123.00

1For all veterinary diagnostic services for which there is no flat rate user fee, the hourly rate user fee will be calculated for the actual time re-

quired to provide the service.

= 3.1n §130.15, the tables in paragraphs
(a) and (b) are revised to read as follows:

§130.15 User fees for veterinary
diagnostic isolation and identification tests

performed at NVSL (excluding FADDL) or
other authorized site.

(a) * X *
User fee
Test Unit June 7, 2004— | Oct. 1, 2004— | Oct. 1, 2005 | Beginning
Sept. 30, 2004 | Sept. 30, 2005 | Sept. 30, 2006 | Oct. 1, 2006
Bacterial identification, automated .............ccccevenene. Isolate .......ccccevrereenn. $48.00 $50.00 $51.00 $53.00
Bacterial identification, non-automated . Isolate 81.00 84.00 87.00 90.00
Bacterial iSolation ...........cccocveviiiiiiiics Sample ... 33.00 34.00 35.00 36.00
Bacterial serotyping, all other ...........ccccccevviiniiiiens Isolate .......cccooeveennee. 51.00 52.00 53.00 55.00
Bacterial serotyping, Pasteurella multocida ... ... | Isolate 16.00 17.00 18.00 18.00
Bacterial serotyping, Salmonella ..........ccccocceeveiienns Isolate 33.00 34.00 35.00 36.00
Bacterial toXin typing .....cccceevveiieriiiieiiee e Isolate .......cccoevveenne. 109.00 112.00 116.00 120.00
Bacteriology requiring special characterization ......... 83.00 86.00 89.00 92.00
DNA fingerprinting ........ccccoceevieiiieniiiiesieenee s 54.00 56.00 58.00 59.00
DNA/RNA Probe ....cccveiieiiiieieiieee e 77.00 79.00 81.00 83.00
Fluorescent antibody ..........cccccveeviveiiiieennnen. Test ...... 17.00 17.00 18.00 19.00
Mycobacterium identification (biochemical) Isolate ......... 104.00 107.00 111.00 114.00
Mycobacterium identification (gas chromatography) | Procedure ... 87.00 90.00 93.00 96.00
Mycobacterium isolation, animal inoculations ........... Submission . 770.00 791.00 814.00 837.00
Mycobacterium isolation, all other Submission ..... 136.00 141.00 146.00 151.00
Mycobacterium paratuberculosis isolation ................ Submission ............... 65.00 67.00 70.00 72.00
Phage typing, all other .........ccccoviviviiieiiiee e Isolate ......cccceevveennen. 38.00 39.00 41.00 42.00
Phage typing, Salmonella enteritidis ...........c.cccccueenee Isolate ......ccccoeeveennnen. 21.00 22.00 23.00 24.00
(b) * X *
User fee
Test Unit June 7, 2004— | Oct. 1, 2004 | Oct. 1, 2005- | Beginning
Sept. 30, 2004 | Sept. 30, 2005 | Sept. 30, 2006 | Oct. 1, 2006
Fluorescent antibody tissue section ............cccceeruenee. LICE ST $27.00 $27.00 $28.00 $29.00
Virus isolation ..........cccceeiiiiiiiiiieii e K] ST 43.00 45.00 46.00 48.00
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= 4.1n §130.16, the tables in paragraphs ~ §130.16 User fees for veterinary
(a) and (b) are revised to read as follows: diagnostic serology tests performed at
NVSL (excluding FADDL) or at authorized
sites.
(a) * X *
User fee
Test Unit June 7, 2004— | Oct. 1, 2004— | Oct. 1, 2005— Beginning
Sept. 30, 2004 | Sept. 30, 2005 | Sept. 30, 2006 | Oct. 1, 2006
Brucella ring (BRT) .ovovveriirieieneeee e TeSt v, $33.00 $34.00 $35.00 $36.00
Brucella ring, heat inactivated (HIRT) .......c.cccceeennnne 33.00 34.00 35.00 36.00
Brucella ring, serial (Serial BRT) ........ccccovee. 49.00 51.00 53.00 54.00
Buffered acidified plate antigen presumptive . 6.00 7.00 7.00 7.00
CAd .o 4.00 4.00 4.00 4.00
Complement fiXation ..........cccooceeeiiiiiiiiiieeee e 15.00 15.00 16.00 16.00
Enzyme linked immunosorbent assay .. 15.00 15.00 16.00 16.00
Indirect fluorescent antibody 13.00 13.00 14.00 14.00
Microscopic agglutination-includes up to 5 serovars | Sample ...........cccc.c.. 21.00 22.00 23.00 24.00
Microscopic agglutination-each serovar in excess of | Sample ..................... 4.00 4.00 4.00 4.00
5 serovars.
Particle concentration fluorescent immunoassay | Test ........ccccceevveennnnn. 33.00 34.00 35.00 36.00
(PCFIA).
Plate ..oviieeeecee e 6.00 7.00 7.00 7.00
Rapid automated presumptive . 6.00 6.00 6.00 7.00
RIivanol .......cccovveninieiinn, 6.00 7.00 7.00 7.00
Tube agglutination ..........ccccovcvieiieniiene e 6.00 7.00 7.00 7.00
(b) * X *
User fee
Test Unit June 7, 2004— | Oct. 1, 2004— | Oct. 1, 2005— | Beginning
Sept. 30, 2004 | Sept. 30, 2005 | Sept. 30, 2006 | Oct. 1, 2006
Agar gel immunodiffusion .........ccccocevvnieiencnene $15.00 $15.00 $16.00 $16.00
Complement fiXation ..........ccoceveieiiiiiiieie 15.00 15.00 16.00 16.00
Enzyme linked immunosorbent assay .. 15.00 15.00 16.00 16.00
Hemagglutination inhibition ................... 13.00 13.00 14.00 14.00
Indirect fluorescent antibody ............ccoceiiiiiiieiiennn. 13.00 13.00 14.00 14.00
Latex agglutination ...........ccccevveeiiieiiieiienieenec s 15.00 15.00 16.00 16.00
Peroxidase linked antibody ......... 14.00 14.00 15.00 15.00
Plaque reduction neutralization 16.00 17.00 17.00 18.00
Rabies fluorescent antibody neutralization ............... 41.00 42.00 44.00 45.00
Virus neutralization ..........cccooceveeieniienie i 12.00 12.00 13.00 13.00
= 5.1n §130.17, the table in paragraph (a) §130.17 User fees for other veterinary
is revised to read as follows: diagnostic laboratory tests performed at
NVSL (excluding FADDL) or at authorized
sites.
(a) * * *
User fee
Test Unit June 7, 2004 | Oct. 1, 2004— | Oct. 1, 2005~ | Beginning
Sept. 30, 2004 | Sept. 30, 2005 | Sept. 30, 2006 | Oct. 1, 2006
Aflatoxin quUaNtItation ...........cccceeveiieereceere e $27.00 $28.00 $29.00 $30.00
AflatoXin SCIEEN ......ccccvvvieiiiiieieieeeeeee e 26.00 27.00 28.00 29.00
Agar gel immunodiffusion spp. identification . 11.00 12.00 12.00 13.00
Antibiotic (bioautography) quantitation ........... 59.00 61.00 63.00 65.00
Antibiotic (bioautography) screen .......... 108.00 112.00 115.00 119.00
Antibiotic inhibition ..............ccceevenne. 59.00 61.00 63.00 65.00
ArSenic ....c.cccevevenne 16.00 16.00 17.00 17.00
Ergot alkaloid SCreen ...........cccceeeiieieiiiieeiiiee e 59.00 61.00 63.00 65.00
Ergot alkaloid confirmation ............cccoceviiiiiiiiiieenns 77.00 80.00 83.00 86.00
Feed microscopy 59.00 61.00 63.00 65.00
Fumonisin only ..... 33.00 35.00 36.00 37.00
GOSSYPOl e 89.00 92.00 95.00 98.00
METCUIY ettt e 131.00 135.00 140.00 145.00
Metals SCreen .........ccccvevvevvieneennens 40.00 41.00 43.00 44.00
Metals single element confirmation 11.00 12.00 12.00 13.00
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User fee
Test Unit June 7, 2004— | Oct. 1, 2004— | Oct. 1, 2005~ | Beginning
Sept. 30, 2004 | Sept. 30, 2005 | Sept. 30, 2006 | Oct. 1, 2006
Mycotoxin: aflatoxin-liver ...........c.cccceieniiinicnines 108.00 112.00 115.00 119.00
Mycotoxin screen ........... 43.00 44.00 46.00 48.00
Nitrate/nitrite .........ccoovevervencnienens 59.00 61.00 63.00 65.00
Organic compound confirmation ... 79.00 82.00 85.00 88.00
Organic compound screen ............. 137.00 141.00 146.00 151.00
Parasitology ........cc.cccveeenne 26.00 27.00 28.00 29.00
Pesticide quantitation 119.00 123.00 128.00 132.00
Pesticide screen ... 54.00 56.00 58.00 60.00
PH e 24.00 25.00 26.00 26.00
Plate cylinder ..... 89.00 92.00 95.00 98.00
Selenium ... 40.00 41.00 43.00 44.00
Silicate/carbonate disinfectant .. 59.00 61.00 63.00 65.00
Temperature disks ................ 118.00 122.00 126.00 130.00
Toxicant quantitation, other 99.00 103.00 106.00 110.00
Toxicant screen, other ....... 30.00 31.00 32.00 33.00
Vomitoxin only ... 48.00 49.00 51.00 53.00
Water activity .................. 30.00 31.00 32.00 33.00
Zearaleone guantitation .. 48.00 49.00 51.00 53.00
Zearaleone SCrEEN .......cccceeiiiiieieiieeiree e 26.00 27.00 28.00 29.00
* * * * * §130.18 User fees for veterinary
i diagnostic reagents produced at NVSL or
= 6.1n §130.18, the tables in paragraphs  other authorized site (excluding FADDL).
(a) and (b) are revised to read as follows: () * * *
User fee
Reagent Unit June 7, 2004— | Oct. 1, 2004— | Oct. 1, 2005— Beginning
Sept. 30, 2004 | Sept. 30, 2005 | Sept. 30, 2006 | Oct. 1, 2006
Anaplasma card test antigen ............ccccoeeeeiieenieenne. 2mML s $87.00 $89.00 $92.00 $95.00
Anaplasma card test kit without antigen .................. Kit e 115.00 119.00 123.00 127.00
Anaplasma CF antigen .........cccocceeeviieeinieeenniiee e, 46.00 46.00 46.00 46.00
Anaplasma stabilate ...........c.c......... 160.00 165.00 170.00 175.00
Avian origin bacterial antiserums 43.00 44.00 46.00 47.00
Bacterial agglutinating antigens other than brucella | 5 mL .......ccccooiiieeins 49.00 51.00 52.00 54.00
and salmonella pullorum.
Bacterial conjugAtes .........ccoocueieiiiiieiiiie e 87.00 90.00 93.00 96.00
Bacterial disease CF antigens, all other ..... 26.00 27.00 28.00 29.00
Bacterial ELISA antigens .........ccccccovvviveenneen. 27.00 27.00 28.00 29.00
Bacterial or protozoal, antiserums, all other .. 54.00 56.00 58.00 60.00
Bacterial reagent culture® .........cccccooiiiiiinienn. 66.00 68.00 70.00 73.00
Bacterial reference culture? ........... 206.00 213.00 221.00 228.00
Bacteriophage reference culture .... 155.00 161.00 166.00 172.00
Bovine serum factor .........ccccoovveiiniieiinee e 16.00 17.00 17.00 18.00
Brucella abortus CF antigen ..........ccccoecveviieenicnnnens 136.00 141.00 146.00 151.00
Brucella agglutination antigens, all other .... 136.00 141.00 146.00 151.00
Brucella buffered plate antigen ................... 155.00 161.00 166.00 172.00
Brucella canis tube antigen ..........cccccceevviveeviinennen. | 25 ML L. 102.00 105.00 107.00 109.00
Brucella card testantigen (packaged) ... Package 81.00 84.00 87.00 90.00
Brucella card test kit without antigen ... Kit oo 106.00 109.00 111.00 113.00
Brucella cells ......ccocvviiiiniiiiiciiee Gram .... 17.00 17.00 18.00 18.00
Brucella cells, dried ........... Pellet .... 5.00 5.00 5.00 6.00
Brucella ring test antigen .........cccccveviieniiennienieens 60 ML e 218.00 225.00 233.00 241.00
Brucella rivanol solution ............ccccoveiiiiiniinniciiees 60 ML .cooeiiiii 27.00 27.00 28.00 29.00
Dourine CF antigen 81.00 84.00 86.00 89.00
Dourine stabilate .........ccccovvveiiiiieiinece e 102.00 105.00 107.00 109.00
Equine and bovine origin babesia species 115.00 119.00 123.00 127.00
antiserums.
Equine negative control CF antigen .........ccccccccveennnns ImL e 267.00 272.00 276.00 281.00
Flazo-orange ........ccccceevveniiienicnnene 11.00 12.00 12.00 13.00
Glanders CF antigen 70.00 73.00 75.00 77.00
Hemoparasitic disease CF antigens, all other .......... ImL e 489.00 505.00 522.00 540.00
Leptospira transport medium .........ccccceeeeiieenniiieennns 4.00 4.00 4.00 4.00
Monoclonal antibody ...........cccceeeeeee. 88.00 90.00 93.00 95.00
Mycobacterium spp. old tuberculin ... 21.00 22.00 23.00 24.00
Mycobacterium spp. PPD ........ccccoiiiiiieniieiiciies 16.00 17.00 18.00 18.00
Mycoplasma hemagglutination antigens ................... 5mL i, 163.00 168.00 174.00 180.00
Negative control Serums .........cccccceerevveeeeenne 16.00 17.00 18.00 18.00
Rabbit origin bacterial antiserum 47.00 48.00 50.00 52.00
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User fee
Reagent Unit June 7, 2004— | Oct. 1, 2004— | Oct. 1, 2005~ | Beginning
Sept. 30, 2004 | Sept. 30, 2005 | Sept. 30, 2006 | Oct. 1, 2006
Salmonella pullorum microagglutination antigen ...... 5mL i 14.00 14.00 15.00 15.00
Stabilates, all Other ..........cccooiiiiiiie A5 ML i, 623.00 640.00 659.00 678.00

1A reagent culture is a bacterial culture that has been subcultured one or more times after being tested for purity and identity.

use as a reagent with a diagnostic test such as the leptospiral microagglutination test.
2 A reference culture is a bacterial culture that has been thoroughly tested for purity and identity. It should be suitable as a master seed for fu-

ture cultures.

It is intended for

(b) * * *
User fee
Reagent Unit June 7, 2004— | Oct. 1, 2004— | Oct. 1, 2005— Beginning
Sept. 30, 2004 | Sept. 30, 2005 | Sept. 30, 2006 | Oct. 1, 2006
Antigen, except avian influenza and chlamydia | 2 mL ....cccooeniiiiiens $55.00 $57.00 $59.00 $61.00
psittaci antigens, any.
Avian antiserum except avian influenza antiserum, | 2 mL ......ccccoviviiienns 44.00 45.00 47.00 48.00
any.
Avian influenza antigen, any ...........cccceevieniieneennn. 30.00 31.00 32.00 33.00
Avian influenza antiserum, any ... 93.00 96.00 100.00 103.00
Bovine or ovine serum, any ........ 115.00 119.00 123.00 127.00
Cell CUUIE .o 136.00 141.00 146.00 151.00
Chlamydia psittaci spp. of origin monoclonal anti- | Panel ........................ 88.00 90.00 93.00 95.00
body panel.
CONJUIALE, ANY .eviiiiieiieriieeiee e ImL s 66.00 68.00 71.00 73.00
Diluted positive control serum, any ..........cccceeeuveennns 2mML e, 22.00 23.00 24.00 24.00
Equine antiserum, any ........ccccccooeeriiiieniieenee s 2mL e, 41.00 42.00 44.00 45.00
Monoclonal antibody ......... 1mL 94.00 96.00 99.00 102.00
Other spp. antiserum, any . 1mL 51.00 51.00 52.00 52.00
Porcine antiSerum, any .........cccccceeveiieeeeniieenniieeennns 2 mL 95.00 99.00 102.00 105.00
Porcine tiSSUE SetS .......ccceviieiiiiiiiicnii e Tissue set .......ccccueeee 152.00 153.00 155.00 157.00
Positive control tissues, all 55.00 57.00 58.00 60.00
Rabbit origin antiserum ..... 47.00 48.00 50.00 52.00
Reference Virus, any .......cccocceeeieeeeiiieessiiee e 163.00 169.00 174.00 180.00
Viruses (except reference viruses), chlamydia | 0.6 mL ..................... 27.00 28.00 29.00 30.00
psittaci agent or chlamydia psittaci antigen, any.
= 7.1n §130.19, the table in paragraph (a) §130.19 User fees for other veterinary
is revised to read as follows: diagnostic services or materials provided at
NVSL (excluding FADDL).
(a) * X *
User fee
Service Unit June 7, 2004— | Oct. 1, 2004— | Oct. 1, 2005- | Beginning
Sept. 30, 2004 | Sept. 30, 2005 | Sept. 30, 2006 | Oct. 1, 2006
Antimicrobial susceptibility test ...........ccccceviiinienn. Isolate .......ccoeveennee. $95.00 $98.00 $101.00 $105.00
Avian safety test ........ccceiiiiiiiini Test i, 3,774.00 3,871.00 3,972.00 4,075.00
Check tests, CUlture .........ccccoeeveiiiiiiiiecee i 162.00 167.00 171.00 176.00
Check tests, serology, all other ... 326.00 337.00 349.00 361.00
Fetal bovine serum safety test .........cccooveviieenieiieans Verification ............... 1,061.00 1,078.00 1,096.00 1,114.00
Hourly user fee services:2
HOUP Lo Hour ..o, 84.00 84.00 84.00 84.00
Quarter NOUN .......occeiiiiiiee e Quarter hour ............. 21.00 21.00 21.00 21.00
MINIMUM e nes | ot 25.00 25.00 25.00 25.00
Manual, brucellosis culture ...............ccccci, 1 copy 104.00 107.00 111.00 114.00
Manual, tuberculosis culture (English or Spanish) ... | 1 copy 155.00 161.00 166.00 172.00
Manual, Veterinary mycology ........cccecceeervevresrieneennnns 1 copy 155.00 161.00 166.00 172.00
Manuals or standard operating procedure (SOP), all | 1 copy 31.00 32.00 33.00 34.00
other.
Manuals or SOP, Per Page ......cccccccveeereeniieeneeniieenns 1page .coooveernnnenns 2.00 2.00 2.00 2.00
Training (school or technical assistance) .................. Per person per day .. 300.00 310.00 320.00 331.00

1 Any reagents required for the check test will be charged separately.
2For veterinary diagnostic services for which there is no flat rate user fee the hourly rate user fee will be calculated for the actual time required

to provide the service.
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* * * * *

Done in Washington, DC, this 29th day of
April 2004.

Peter Fernandez,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 04-10309 Filed 5-5-04; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 744

[Docket No. 040220063—-4063-01]

RIN 0694-AC64

Protective Equipment Export License
Jurisdiction

AGENCY: Bureau of Industry and
Security, Commerce.
ACTION: Final rule.

SUMMARY: This rule revises the
Commerce Control List to conform the
description of certain protection and
detection equipment to that found in the
Wassenaar Arrangement List of Dual
Use Goods and Technologies (the Dual
Use List), to impose national security
and anti-terrorism license requirements
on those items, and to impose
antiterrorism controls on certain items
that are excluded from the Dual Use
List.

DATES: This rule is effective May 6,
2004.

FOR FURTHER INFORMATION CONTACT:
Scott Hubinger, Office of Chemical and
Biological Controls and Treaty
Compliance, telephone: (202) 482-5223,
e-mail shubinge@bis.doc.gov.
SUPPLEMENTARY INFORMATION:

Background

The Commerce Control List (15 CFR
part 774, supp. 1) (CCL) contains entries
called Export Control Classification
Numbers (ECCNSs) and is used in
determining whether a license from the
Bureau of Industry and Security (BIS) is
required for certain exports and
reexports. It also describes some items
that are subject to the export licensing
jurisdiction of the Directorate of Defense
Trade Controls (DTC), U.S. Department
of State. In general, DTC has export
licensing authority over items that have
been specifically designed, developed,
configured, adapted, or modified for
military application and do not have
predominantly civil applications or that
have significant military or intelligence
applications. BIS generally has export
licensing authority over items having

predominantly civil uses even if they
also may be used by the military. Prior
to publication of this rule ECCN 1A004
referred readers to the DTC controls
with regard to ““[p]rotective and
detection equipment and components,
not specially designed for military use.*

This rule revises ECCN 1A004 to
emulate entry 1.A.4 on the Wassenaar
Arrangement List of Dual Use Goods
and Technologies, including an
exclusion note from that entry. This rule
applies national security (NS2) and
antiterrorism (AT1) controls to items
covered by ECCN 1A004, including gas
masks, filter canisters, decontamination
equipment, protective suits, gloves and
shoes specially designed or modified for
defense against biological agents or
radioactive materials adapted for use in
war or chemical warfare agents, and
certain nuclear, chemical, and biological
detection systems. The national security
controls require a license for export or
reexport to all destinations except
Country Group A:1 and cooperating
countries as listed in 15 CFR part 740,
supp. No. 1.

This rule also creates a new ECCN
1A995 that imposes antiterrorism
controls (AT1) on personal radiation
monitoring dosimeters and equipment
limited by design or function to protect
against hazards specific to civil
industries, such as mining, quarrying,
agriculture, pharmaceuticals, medical,
veterinary, environmental, waste
management, or to the food industry
that are excluded from 1A004. The
antiterrorism controls require a license
for export or reexport to countries
designated by the Secretary of State as
state sponsors of international terrorism.
New ECCN 1A995 includes a note that
items for protection against chemical or
biological agents that are consumer
goods, packaged for retail sale or
personal use and medical products are
excluded from 1A995, and are EAR99.
EAR99 items are not listed in any
specific entry on the Commerce Control
List, but are subject to other provisions
of the EAR, including those that impose
a license requirement based on recipient
or end-use, those that apply to
embargoed destinations, the
prohibitions on violating denial orders,
and export clearance requirements.

The antiterrorism controls imposed by
this rule are new foreign policy controls.
As required by the Export
Administration Act of 1979, as amended
(the Act), a report on the imposition of
these controls was delivered to Congress
on April 27, 2004.

Although the Act expired on August
20, 2001, Executive Order 13222 of
August 17, 2001 (3 CFR, 2001 Comp.
783 (2002)), as extended by the Notice

of August 7, 2003 (68 FR 47833, August
11, 2003), continues the Export
Administration Regulations in effect
under the International Emergency
Economic Powers Act. BIS continues to
carry out the provisions of the Act, as
appropriate and to the extent permitted
by law, pursuant to Executive Order
13222.

Savings Clause

Exports and reexports that did not
require a license prior to publication of
this rule and for which this rule
imposes a new license requirement may
be made without a license if the items
being exported or reexported were on
dock for loading, on lighter, laden
aboard an exporting carrier, or en route
aboard a carrier to a port of export
pursuant to actual orders for export or
reexport on May 20, 2004, and exported
or reexported on or before June 7, 2004.
Any such exports or reexports not
actually made before midnight on June
7, 2004, require a license in accordance
with this rule.

Rulemaking Requirements

1. This rule has been determined to be
not significant for purposes of E.O.
12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor shall any person be
subject to a penalty for failure to comply
with a collection of information, subject
to the requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This rule
involves collections of information
subject to the PRA. These collections
have been approved by the Office of
Management and Budget (OMB) under
control number 0694-0088, ‘‘Multi-
Purpose Application,” which carries a
burden hour estimate of 40 minutes to
prepare and submit electronically and
45 minutes to submit manually form
BIS—748P. Send comments regarding
these burden estimates or any other
aspect of these collections of
information, including suggestions for
reducing the burden, to David Rostker,
OMB Desk Officer, by e-mail at
david_rostker@omb.eop.gov or by fax to
202.395.285; and to the Regulatory
Policy Division, Bureau of Industry and
Security, Department of Commerce, P.O.
Box 273, Washington, DC 20044.

3. This rule does not contain policies
with federalism implications as this
term is defined in Executive Order
13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
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553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a military and
foreign affairs function of the United
States (Sec. 5 U.S.C. 553(a)(1)). Further,
no other law requires that a notice of
proposed rulemaking and an
opportunity for public comment be
given for this rule. Because a notice of
proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule under
5 U.S.C. 553 or by any other law, the
analytical requirements of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) are not applicable. Therefore,
this rule is being issued in final form.

List of Subjects in 15 CFR Part 774

Exports, Foreign trade.

m For the reasons set forth in the
preamble, the supplement No. 1 to part
774 of the Export Administration
Regulations (15 CFR parts 730-799) is
amended as follows:

Supplement No. 1 to Part 774—
[Amended]

= 1. The authority citation for part 774
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 18 U.S.C. 2510 et seq.; 22 U.S.C.
287c, 22 U.S.C. 3201 et seq., 22 U.S.C. 6004;
30 U.S.C. 185(s), 185(u); 42 U.S.C. 2139a; 42
U.S.C. 6212; 43 U.S.C. 1354, 46 U.S.C. app.
466¢; 50 U.S.C. app. 5; Sec. 901-911, Pub. L.
106-387; Sec. 221, Pub. L. 107-56; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 7, 2003, 68
FR 47833, 3 CFR, 2003 Comp., p. 328.

= 2. Supplement No. 1 to part 774 (the
Commerce Control List), Category 1—
“Materials, Chemicals, ‘Microorganisms
and ‘Toxins’”’, Export Control
Classification Number 1A004 is revised
to read as follows:

1A004 Protective and detection equipment
and components not specially designed for
military use as follows (see List of Items
Controlled).

License Requirements
Reason for Control: NS, AT

Control(s) Country chart

NS Column 2
AT Column 1

NS applies to entire entry ....
AT applies to entire entry ....

License Exceptions
LVS: N/A
GBS: N/A
CIV: N/A

List of Items Controlled

Unit: $ value

Related Controls: (1) See ECCNs 1A995,
2B351, and 2B352. (2) Chemical and
biological protective and detection
equipment specifically designed, developed,
modified, configured, or adapted for military
applications is subject to the export licensing
jurisdiction of the Department of State,
Directorate of Defense Trade Controls (see 22
CFR part 121, category XIV(f)), as is
commercial equipment that incorporates
components or parts controlled under that
category unless those components or parts
are: (1) Integral to the device; (2) inseparable
from the device; and (3) incapable of
replacement without compromising the
effectiveness of the device, in which case the
equipment is subject to the export licensing
jurisdiction of the Department of Commerce
under ECCN 1A004.

Related Definitions: N/A

Items:

a. Gas masks, filter canisters and
decontamination equipment therefor
designed or modified for defense against
biological agents or radioactive materials
adapted for use in war or chemical warfare
(CW) agents and specially designed
components therefor;

b. Protective suits, gloves and shoes
specially designed or modified for defense
against biological agents or radioactive
materials adapted for use in war or chemical
warfare (CW) agents;

c¢. Nuclear, biological and chemical (NBC)
detection systems specially designed or
modified for detection or identification of
biological agents or radioactive materials
adapted for use in war or chemical warfare
(CW) agents and specially designed
components therefor.

Note: In this entry, the phrase ‘““adapted for
use in war’’ means: Any modification or
selection (such as altering purity, shelf life,
virulence, dissemination characteristics, or
resistance to UV radiation) designed to
increase the effectiveness in producing
casualties in humans or animals, degrading
equipment or damaging crops or the
environment.

Note: 1A004 does not control:

a. Personal radiation monitoring
dosimeters;

b. Equipment limited by design or function
to protect against hazards specific to civil
industries, such as mining, quarrying,
agriculture, pharmaceuticals, medical,
veterinary, environmental, waste
management, or to the food industry.

Note: Protective equipment and
components are classified as 1A004 if they
have been tested and proven effective against
penetration of BW/CW agents or their
simulants using test protocols published by
a U.S. Government Agency, such as the
National Institute of Occupational Safety and
Health (NIOSH) or the U.S. Army, for use by
emergency responders or evacuees in
chemical, biological, radiological or nuclear
environments and labeled with or otherwise
identified by the manufacturer or exporter as
being effective against penetration by BW/
CW agents even if such equipment or
components are used in civil industries such
as mining, quarrying, agriculture,
pharmaceuticals, medical, veterinary,

environmental, waste management, or the
food industry.

= 3. Insupplement No. 1 to part 774
(Commerce Control List), Category 1—
“Materials, Chemicals, ‘Microorganisms’
& ‘Toxins’”’, add a new Export Control
Classification Number 1A995
immediately following Export Control
Classification Number 1A985 and
immediately preceding Export Control
Classification Number 1A999 reading as
follows:

1A995 Protective and detection equipment
and components not specially designed for
military use and not controlled by ECCN
1A004, as follows (see List of Items
Controlled).

License Requirements
Reason for Control: AT

Control(s) Country chart

AT applies to entire entry .... | AT Column 1

License Exceptions

LVS: N/A
GBS: N/A
CIV: N/A

List of Items Controlled

Unit: $ value

Related controls: See ECCNs 1A004,
2B351, and 2B352.

Related Definitions: N/A

Items:

a. Personal radiation monitoring
dosimeters;

b. Equipment limited by design or function
to protect against hazards specific to civil
industries, such as mining, quarrying,
agriculture, pharmaceuticals, medical,
veterinary, environmental, waste
management, or to the food industry.

Note: This entry (1A995) does not control
items for protection against chemical or
biological agents that are consumer goods,
packaged for retail sale or personal use, or
medical products, such as latex exam gloves,
latex surgical gloves, liquid disinfectant soap,
disposable surgical drapes, surgical gowns,
surgical foot covers, and surgical masks.
Such items are classified as EAR99.

= 4. Supplement No. 1 to part 774 (the
Commerce Control List), Category 2—
“Materials Processing’’, Export Control
Classification Number 2B351 is
amended by revising the Related
Controls paragraph of the List of Items
Controlled section to read as follows:

2B351 Toxic gas monitoring systems that
operate on-line and dedicated detectors
therefor.

* * * * *

List of Items Controlled

Unit; * * *

Related Controls: See ECCNs 1A004 and
1A995 for detection equipment that is not
covered by this entry.

Related Definitions: * * *
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Items: * * *

= 5. Supplement No. 1 to part 774 (the
Commerce Control List), Category 2—
“Materials Processing’’, Export Control
Classification Number 2B352 is
amended by revising the Related
Controls paragraph of the List of Items
Controlled section to read as follows:

2B352 Equipment capable of use in
handling biological materials, as follows (see
List of Items Controlled).

* * * * *

List of Items Controlled

Unit: * * *

Related Controls: See ECCNs 1A004 and
1A995 for protective equipment that is not
covered by this entry.

Related Definitions: * * *

Items: * * *

Dated: April 29, 2004.
Peter Lichtenbaum,

Assistant Secretary for Export
Administration.

[FR Doc. 04-10230 Filed 5-5-04; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 774
[Docket No. 040414115-4115-01]
RIN 0694—-AD00

December 2003 Wassenaar
Arrangement Plenary Agreement
Implementation: Categories 1, 2, 3, 4,
5, 6, and 7 of the Commerce Control
List, and Reporting Requirements; and
Interpretation Regarding NUMA
Technology; Correction

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule; correction.

SUMMARY: The Bureau of Industry and
Security published in the Federal
Register of April 29, 2004, a final rule
that revised certain entries controlled
for national security reasons in
Categories 1, 2, 3, 4, 5 Part |
(telecommunications), 5 Part Il
(information security), 6, and 7 to
conform with changes in the List of
Dual-Use Goods and Technologies
maintained and agreed to by
governments participating in the
Wassenaar Arrangement on Export
Controls for Conventional Arms and
Dual-Use Goods and Technologies
(Wassenaar Arrangement). This
document corrects one error that
appeared in ECCN 3A001 in that rule.
DATES: This rule is effective May 6,
2004.

FOR FURTHER INFORMATION CONTACT: For
questions of a general nature contact
Sharron Cook, Office of Exporter
Services, Bureau of Industry and
Security, U.S. Department of Commerce
at (202) 482-2440 or E-mail:
scook@bis.doc.gov.

SUPPLEMENTARY INFORMATION: The
Bureau of Industry and Security
published in the Federal Register of
April 29, 2004 [69 FR 23598], a final
rule that revised certain entries
controlled for national security reasons
in Categories 1, 2, 3, 4, 5 Part |
(telecommunications), 5 Part |1
(information security), 6, and 7 to
conform with changes in the List of
Dual-Use Goods and Technologies
maintained and agreed to by
governments participating in the
Wassenaar Arrangement on Export
Controls for Conventional Arms and
Dual-Use Goods and Technologies
(Wassenaar Arrangement). Part of the
Related Controls paragraph in the List of
Items Controlled section of ECCN 3A001
was inadvertently deleted. This
document corrects this error.

Rulemaking Requirements

1. The final rule has been determined
to be not significant for purposes of E.O.
12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor shall any person be
subject to a penalty for failure to comply
with a collection of information, subject
to the requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This rule
involves a collection of information
subject to the PRA. This collection has
been approved by OMB under control
number 0694—-0088, ‘“Multi-Purpose
Application,” which carries a burden
hour estimate of 58 minutes for a
manual or electronic submission. Send
comments regarding these burden
estimates or any other aspect of these
collections of information, including
suggestions for reducing the burden, to
OMB Desk Officer, New Executive
Office Building, Washington, DC 20503;
and to the Office of Administration,
Bureau of Industry and Security,
Department of Commerce, 14th and
Pennsylvania Avenue, NW., Room 6883,
Washington, DC 20230.

3. This rule does not contain policies
with Federalism implications as that
term is defined under E.O. 13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed

rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a military and
foreign affairs function of the United
States (5 U.S.C. 553(a)(1)). Further, no
other law requires that a notice of
proposed rulemaking and an
opportunity for public comment be
given for this final rule. Because a
notice of proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule under
the Administrative Procedure Act or by
any other law, the analytical
requirements of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) are
not applicable. Therefore, this
regulation is issued in final form.
Although there is no formal comment
period, public comments on this
regulation are welcome on a continuing
basis. Comments should be submitted to
Sharron Cook, Office of Exporter
Services, Bureau of Industry and
Security, Department of Commerce, P.O.
Box 273, Washington, DC 20044.

List of Subjects in 15 CFR Part 774

Exports, Foreign Trade, Reporting and
recordkeeping requirements.
= Accordingly, part 774 of the Export
Administration Regulations (15 CFR
parts 730—-799) are amended as follows:

PART 774—[CORRECTED]

= 1. The authority citation for part 774
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 18 U.S.C. 2510 et seq.; 22 U.S.C.
287c, 22 U.S.C. 3201 et seq., 22 U.S.C. 6004;
30 U.S.C. 185(s), 185(u); 42 U.S.C. 2139a; 42
U.S.C. 6212; 43 U.S.C. 1354; 46 U.S.C. app.
466¢; 50 U.S.C. app. 5; Sec. 901-911, Pub. L.
106-387; Sec. 221, Pub. L. 107-56; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 7, 2003, 68
FR 47833, 3 CFR, 2003 Comp., p. 328.

m 2. In Supplement No. 1 to part 774 (the
Commerce Control List), Category 3—
Electronics, Export Control
Classification Number (ECCN) 3A001 is
amended revising the “Related Controls
paragraph in the List of Items Controlled
section, to read as follows:

3A001 Electronic components, as follows
(see List of Items Controlled).
* * * * *

List of Items Controlled

Unit: * * *

Related Controls: (1) The following
commodities are under the export licensing
authority of the Department of State, Office
of Defense Trade Controls (22 CFR part 121)
when “‘space qualified”” and operating at
frequencies higher than 31.8 GHz: helix tubes
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(traveling wave tubes (TWT)) defined in
3A001.b.1.a.4.c; microwave solid state
amplifiers defined in 3A001.b.4.b traveling
wave tube amplifiers (TWTA) defined in
3A001.b.8; and derivatives thereof; (2)
“Space qualified” and radiation hardened
photovoltaic arrays, as defined in
3A001.e.1.c, having silicon cells or having
single, dual or triple junction solar cells that
have gallium arsenide as one of the junctions,
are subject to the export licensing authority
of the Department of Commerce. All other
“space qualified”” and radiation hardened
photovoltaic arrays defined in 3A001.e.1.c
and spacecraft/satellite concentrators and
batteries are under the export licensing
authority of the Department of State, Office
of Defense Trade Controls (22 CFR part 121).
See also 3A101, 3A201, and 3A991.

Related Definitions: * * *

Items: * * *

Eileen Albanese,
Director, Office of Exporter Services.

[FR Doc. 04-10229 Filed 5-5-04; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Ractopamine

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA) is revising the
animal drug regulations for medicated
feeds to reflect the approved maximum
concentration of ractopamine in Type B
medicated feeds. This action is being
taken to improve the accuracy of the
agency’s regulations.

DATES: This rule is effective May 6,
2004.

FOR FURTHER INFORMATION CONTACT: Eric
S. Dubbin, Center for Veterinary
Medicine (HFV-126), Food and Drug
Administration, 7500 Standish PI.,
Rockville, MD 20855, 301-827-0232, e-
mail: eric.dubbin@fda.gov.
SUPPLEMENTARY INFORMATION: FDA has
found that parts 500 to 599 (21 CFR
parts 500 to 599) of the Code of Federal
Regulations does not reflect the
approved maximum concentration of
ractopamine in Type B medicated feeds.
Higher levels of ractopamine in Type B
medicated feeds were approved when
this drug was approved for use in cattle
on September 18, 2003 (68 FR 54658).
At this time, FDA is amending the
regulations in 21 CFR 558.4 to reflect

the new maximum concentration of
ractopamine in Type B medicated feeds.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
itis a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.
= Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

» 1. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.

§558.4 [Amended]

2. Section 558.4 Requirement of a
medicated feed mill license is amended
in paragraph (d) in the *““Category I
table in the entry for “Ractopamine’ in
the “Type B maximum (200x)” column
by removing ‘1.8 g/lb (0.4%)"’ and
adding in its place ““2.46 g/Ib (0.54%)".

Dated: April 30, 2004.

Catherine P. Beck,

Acting Director, Center for Veterinary
Medicine.

[FR Doc. 04-10365 Filed 5-5-04; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9118]
RIN 1545-BC84

Loss Limitation Rules; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correcting amendment.

SUMMARY: This document contains
corrections to TD 9118, which was
published in the Federal Register on
Thursday, March 18, 2004 (69 FR
12799), relating to certain aspects of the
temporary regulations addressing the
deductibility of losses recognized on
dispositions of subsidiary stock by
members of a consolidated group and to
the consequences of treating subsidiary
stock as worthless.

DATES: This correction is effective on
March 18, 2004.

FOR FURTHER INFORMATION CONTACT:
Mark Weiss (202) 622—7790 or Lola
Johnson (202) 622—7550 (not a toll-free
number).

SUPPLEMENTARY INFORMATION:

Background

The temporary regulations (TD 9118)
that are the subject of this correction are
under 1502 of the Internal Revenue
Code.

Need for Correction

As published, TD 9118 contains errors
that may prove to be misleading and are
in need of clarification.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Correction of Publication

= Accordingly, 26 CFR part 1 is corrected
by making the following correcting
amendments:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation for
part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

§1.1502-35T [Corrected]

m Par. 2. Section 1.1502-35T(f)(1), the
language “‘expired as of the day
following the last” is removed and the
language “‘expired as of the beginning of
the day following the last” is added in
its place.

= Par. 3. Section 1.1502-35T(f)(1), the
language ‘‘shall be treated as expired as
of the day”’ is removed and the language
“shall be treated as expired as of the
beginning of the day” is added in its
place.

LaNita Van Dyke,

Acting Chief, Publications and Regulations
Branch, Legal Processing Division, Associate
Chief Counsel (Procedures and
Administration).

[FR Doc. 04-10223 Filed 5-5-04; 8:45 am]

BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9126]
RIN 1545-BB10

Section 704(b) and Capital Account
Revaluations

AGENCY: Internal Revenue Service (IRS),
Treasury.
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ACTION: Final regulations.

SUMMARY: This document contains final
regulations relating to the capital
account maintenance rules under
section 704 of the Internal Revenue
Code. These regulations expand the
rules regarding a partnership’s right to
adjust capital accounts to reflect
unrealized appreciation and
depreciation in the value of partnership
assets.

DATES: Effective Date: These regulations
are effective May 6, 2004.

FOR FURTHER INFORMATION CONTACT:
Laura Nash at (202) 622—-3050 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:
Background

On July 2, 2003, proposed regulations
[68 FR 39498] relating to the capital
account maintenance rules under
section 704 of the Internal Revenue
Code (Code) were published in the
Federal Register. The proposed
regulations expanded the circumstances
under which a partnership is permitted
to increase or decrease the capital
accounts of the partners to reflect a
revaluation of partnership property on
the partnership’s books. Specifically,
the regulations proposed to allow
revaluations in connection with the
grant of an interest in the partnership
(other than a de minimis interest) on or
after the date these final regulations are
published in the Federal Register as
consideration for the provision of
services to or for the benefit of the
partnership by an existing partner acting
in a partner capacity, or by a new
partner acting in a partner capacity or in
anticipation of being a partner. In
addition, the notice of proposed
rulemaking requested comments on
other situations in which revaluations of
partnership property should be
permitted. No written or electronic
comments were received in response to
the notice of proposed rulemaking. No
requests for a public hearing were
received, and accordingly, no hearing
was held.

Explanation of Provisions

This Treasury decision adopts the
proposed regulations without change.
The regulations apply to the grant of an
interest in a partnership (other than a de
minimis interest) on or after May 6,
2004, as consideration for the provision
of services to or for the benefit of the
partnership by an existing partner acting
in a partner capacity, or by a new
partner acting in a partner capacity or in
anticipation of being a partner.

Special Analysis

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because these
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, the notice
of proposed rulemaking preceding these
regulations was submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small businesses.

Drafting Information

The principal author of these
regulations is Laura Nash, Office of
Associate Chief Counsel (Passthroughs
and Special Industries), IRS. However,
other personnel from the IRS and
Treasury Department participated in
their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and record
keeping requirements.

Adoption of Amendments to the
Regulations

= Accordingly, 26 CFR part 1 is amended
as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation for
part 1 continues to read, in part, as
follows:

Authority: 26 U.S.C. 7805. * * *

m Par. 2. Section 1.704-1 is amended as
follows:

» 1. Paragraph (b)(2)(iv)(f)(5)(iii) is
redesignated as paragraph

(b)) (IV)(H)(B)(iv).

m 2. New paragraph (b)(2)(iv)(f)(5)(iii) is
added to read as follows:

§1.704-1 Partner’s distributive share.
* * * * *

(b) * X *

(2) * X *

(lV) * X *

(f) * * *

(5) * X *

(iii) In connection with the grant of an
interest in the partnership (other than a
de minimis interest) on or after May 6,
2004, as consideration for the provision
of services to or for the benefit of the
partnership by an existing partner acting
in a partner capacity, or by a new

partner acting in a partner capacity or in
anticipation of being a partner.
* * * * *

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

Approved: April 29, 2004.
Gregory F. Jenner,
Acting Assistant Secretary of the Treasury.
[FR Doc. 04-10360 Filed 5-5-04; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD08-04-017]

Drawbridge Operation Regulations;
Gulf Intracoastal Waterway, Galveston,
X

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eighth
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the Galveston
Causeway Railroad Bascule Bridge
across the Gulf Intracoastal Waterway,
mile 357.2 west of Harvey Locks, at
Galveston, Galveston County, Texas.
This deviation allows the bridge to
remain closed to navigation for eight
hours on May 25, 2004. The deviation

is necessary to repair and replace joints
on the bearing plates of the bridge.
DATES: This deviation is effective from
7:30 a.m. until 5:30 p.m. on Tuesday,
May 25, 2004.

ADDRESSES: Materials referred to in this
document are available for inspection or
copying at the office of the Eighth Coast
Guard District, Bridge Administration
Branch, Hale Boggs Federal Building,
room 1313, 500 Poydras Street, New
Orleans, Louisiana 70130-3310 between
7 a.m. and 3 p.m., Monday through
Friday, except Federal holidays. The
telephone number is (504) 589-2965.
The Bridge Administration Branch of
the Eighth Coast Guard District
maintains the public docket for this
temporary deviation.

FOR FURTHER INFORMATION CONTACT:
David Frank, Bridge Administration
Branch, telephone (504) 589-2965.
SUPPLEMENTARY INFORMATION: The BNSF
RR has requested a temporary deviation
in order to remove and replace damaged
portions of the Galveston Causeway
Railroad Bascule Bridge across the Gulf
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Intracoastal Waterway, mile 357.2 west
of Harvey Locks, at Galveston,
Galveston County, Texas. The repairs
are necessary to ensure the safety of the
bridge. This temporary deviation will
allow the bridge to remain in the closed-
to-navigation position from 7:30 a.m.
until 11:30 a.m. and from 1:30 p.m.
until 5:30 p.m. on Tuesday, May 25,
2004.

The bridge has a vertical clearance of
10 feet above mean high water in the
closed-to-navigation position.
Navigation at the site of the bridge
consists mainly of tows with barges and
some recreational pleasure craft. Due to
prior experience, as well as
coordination with waterway users, it
has been determined that this closure
will not have a significant effect on
these vessels. No alternate routes are
available.

In accordance with 33 CFR 117.35(c),
this work will be performed with all due
speed in order to return the bridge to
normal operation as soon as possible.
This deviation from the operating
regulations is authorized under 33 CFR
117.35.

Dated: April 21, 2004.
J.W. Stark,

Captain, U.S. Coast Guard, Acting
Commander, 8th Coast Guard Dist.

[FR Doc. 04-10355 Filed 5-5-04; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD01-04-039]
Drawbridge Operation Regulations:

Newtown Creek, Dutch Kills, English
Kills, and Their Tributaries, NY

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the drawbridge operation
regulations for the Metropolitan Avenue
Bridge, mile 3.4, across English Kills at
New York City, New York. Under this
temporary deviation the bridge may
remain closed from 7 a.m. on May 17,
2004 through 4 p.m. on May 22, 2004,

to facilitate bridge maintenance.

DATES: This deviation is effective from
May 17, 2004 through May 22, 2004.
FOR FURTHER INFORMATION CONTACT: Judy
Leung-Yee, Project Officer, First Coast
Guard District, at (212) 668—7195.

SUPPLEMENTARY INFORMATION: The New
York City Department of Transportation
(NYCDOT) Metropolitan Avenue Bridge
has a vertical clearance in the closed
position of 10 feet at mean high water
and 15 feet at mean low water. The
existing drawbridge operation
regulations are listed at 33 CFR
117.801(e).

NYCDOT, requested a temporary
deviation from the drawbridge operation
regulations to facilitate bridge
maintenance repairs. The bridge must
remain in the closed position to perform
these repairs.

Under this temporary deviation the
NYCDOT Metropolitan Avenue Bridge
may remain in the closed position from
7 a.m. on May 17, 2004 through 4 p.m.
on May 22, 2004.

This deviation from the operating
regulations is authorized under 33 CFR
117.35, and will be performed with all
due speed in order to return the bridge
to normal operation as soon as possible.

Dated: April 27, 2004.
John L. Grenier,

Captain, U.S. Coast Guard, Acting
Commander, First Coast Guard District.

[FR Doc. 04-10356 Filed 5-5-04; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD01-04-040]

RIN 1625-AA00

Safety Zone; Transit of Rig Pride
Portland, Portland, ME

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone
around the oilrig Pride Portland and its
assisting tugs during the unmooring and
outbound transit of the rig from the
vicinity of the Portland Ocean Terminal
in Portland Harbor out to conduct sea
trials, the return of the rig from sea trials
and the final transit out of Portland
Harbor upon completion of the rig’s
construction. This safety zone is needed
to protect persons, facilities, vessels and
others in the maritime community from
the safety hazards associated with the
transit of a large tow with limited
maneuverability. Entry into this safety
zone is prohibited unless authorized by
the Captain of the Port, Portland, Maine.

DATES: Effective Date: This rule is
effective from April 29, 2004 through
June 30, 2004.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket CGD01-04—
040 and are available for inspection or
copying at Marine Safety Office
Portland, 27 Pearl Street, Portland, ME
04101 between the hours of 8 a.m. and
4 p.m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant R. F. Pigeon, Port Operations
Department, Marine Safety Office
Portland at (207) 780-3251.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. Due to the
complex planning and coordination
involved, final details for the transit
were not provided to the Coast Guard
until April 23, 2004, making it
impossible to publish a NPRM or a final
rule 30 days in advance.

Under 5 U.S.C. 533(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Any delay in implementing
this rule would be contrary to the public
interest due to the risks inherent in the
transit of a large rig and assisting tugs
with limited maneuverability in a
narrow channel.

Background and Purpose

On April 23, 2004 representatives of
Petrodrill Engineering NV presented the
Coast Guard with plans for the transit of
the oilrig Pride Portland. The rig will be
towed from the Portland Ocean
Terminal in Portland Harbor through
the main channel out to sea with the
assistance tugs. The tentative date for
this operation is April 29, 2004 but may
be changed due to weather, winds, or
other unexpected delays. The rig will
remain on sea trials for approximately
two weeks and will then return to
Portland. The tentative date for the
return is May 15, 2004. Once final
repairs and adjustments are made, and
provisions loaded, the rig will depart
Portland Harbor for its final destination.
The tentative date for this departure is
May 29, 2004 but may be earlier or later
depending upon the necessary repairs,
adjustments and provision schedules.
This safety zone will remain in effect
anytime the rig is underway, in the
process of mooring or unmooring in
Portland Harbor and during its
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approaches to Portland Harbor in Casco
Bay.

Discussion of Rule

This rule establishes a safety zone
100-yards around the oilrig Pride
Portland, and any assisting tugs while
the rig is in the process of mooring or
unmooring, or connecting to the tugs in
the vicinity of the Portland Ocean
Terminal in Portland Harbor. When the
Pride Portland is underway, this rule
establishes a safety zone 200-yards
ahead, and 100-yards aside and astern of
the oilrig Pride Portland and assisting
tugs. This safety zone is needed to
protect persons, facilities, vessels and
others in the maritime community from
the safety hazards associated with the
transit of a large oilrig with limited
maneuverability. The Captain of the
Port, Portland, Maine will notify the
marine community when these zones
are being enforced, using marine safety
information broadcasts and on-scene
notifications by Coast Guard personnel
and patrol vessels.

Regulatory Evaluation

This rule is not a ““significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this rule to be so minimal that a full
regulatory evaluation under paragraph
10e of the regulatory policies and
procedures of DHS is unnecessary. The
effect of this regulation will not be
significant for several reasons: There
will be impact on the navigational
channel for only a minimal amount of
time, there is room for vessels to
navigate around the zone, delays, if any,
will be minimal, and broadcast
notifications will be made to the
maritime community advising them of
the boundaries of the zone before and
during its enforcement periods. During
the transits vessels will be able to
arrange safe passage with the pilot via
VHF radio, Channels 13 or 16.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule will have a significant
economic impact on a substantial
number of small entities. The term
“small entities”” comprises small
businesses, not-for-profit organizations

that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit or anchor in
a portion of Portland Harbor and the
main channel on the dates the transits
occur.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons. The nature of this
rule will dictate that the safety zone will
not impede vessel traffic for an
extended period of time. Vessel traffic
can safely pass around the zone.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501-
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under the Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to

minimize the litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “‘significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2-1, paragraph (34)(g), of the
Instruction, from further environmental
documentation.

A final “Environmental Analysis
Check List” and a final “‘Categorical
Exclusion Determination” will be
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
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requirements, Security measures,
Waterways.

» For the reasons set out in the preamble,
the Coast Guard amends 33 CFR Part 165
as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

» 1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04-1, 6.04—-6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. From April 29, 2004, through June
30, 2004, add temporary section,
165.T01-040 to read as follows:

§165.T01-040 Safety Zone; Portland,
Maine, Tow of Rig Pride Portland.

(a) Location. The following areas are
safety zones: (1) All navigable waters of
Portland Harbor, extending from the
surface to the sea floor, within 100-
yards of the rig Pride Portland and any
assisting tugs while the rig Pride
Portland is in the process of mooring,
unmooring or connecting to the tugs in
the vicinity of the Portland Ocean
Terminal in Portland Harbor.

(2) All navigable waters of Portland
Harbor and Casco Bay extending from
the surface to the sea floor, extending
200-yards ahead, and 100-yards aside
and astern of the rig Pride Portland and
any assisting tugs while the rig is
underway.

(b) Effective date. This rule is effective
from April 29, 2004, through June 30,
2004.

(c) Regulations. (1) The general
regulations contained in §165.23 of this
part apply.

(2) All persons and vessels shall
comply with the instructions of the
COTP, or the designated on-scene U.S.
Coast Guard representative. On-scene
Coast Guard patrol personnel include
commissioned, warrant, and petty
officers of the Coast Guard on board
Coast Guard, Coast Guard Auxiliary,
and local, state, and federal law
enforcement vessels. The COTP or his
designated representative will notify the
maritime community of periods during
which these zones will be enforced.
Emergency response vessels are
authorizes to move within the zone, but
must abide by restrictions imposed by
the COTP or his designated
representative. Upon being hailed by
U.S. Coast Guard personnel or a U.S.
Coast Guard vessel, via siren, radio,
flashing light, or other means, those
hailed shall proceed as directed.

(3) Entry or movement within this
zone is prohibited unless authorized by
the Captain of the Port, Portland, Maine.

Dated: April 28, 2004.

Gregory D. Case,

Lieutenant Commander, U.S. Coast Guard,
Acting Captain of the Port, Portland, Maine.

[FR Doc. 04-10354 Filed 5-5-04; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[COTP Memphis—04-002]
RIN 1625-AA00

Safety Zone; McCellan-Kerr Arkansas
River, Mile 307 to 309.5, Fort Smith, AR

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
all waters of the McCellan-Kerr
Arkansas River from mile 307 to mile
309.5 in Fort Smith, AR. This safety
zone is needed to protect persons and
vessels from the potential safety hazards
associated with a fireworks display.
Entry into this zone is prohibited unless
specifically authorized by the Captain of
the Port Memphis or a designated
representative.

DATES: This rule is effective from 9 p.m.
until 10:15 p.m. on July 4, 2004.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket [COTP
Memphis-04—-002] and are available for
inspection or copying at Marine Safety
Office Memphis, 200 Jefferson Avenue,
Suite 1301, Memphis, TN 38103
between 8 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Chief Petty Officer (CPO) James Dixon at
Marine Safety Office Memphis, (901)
544-3941, extension 2116.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing a NPRM in the
Federal Register. Publishing a NPRM
and delaying its effective date would be
contrary to public interest because
immediate action is needed to protect
vessels and mariners from the hazards
associated with a fireworks display.

Background and Purpose

The Mayor’s 4th of July celebration
fireworks display will be launched from
a barge between mile 307 and 309.5 on
the McCellan-Kerr Arkansas River. A
hazardous situation could exist for
vessels, mariners and spectators in the
vicinity of the fireworks display. A
safety zone is needed to protect those
vessels, mariners and spectators from
the hazards associated with this
fireworks display.

Discussion of Rule

The Captain of the Port Memphis is
establishing a safety zone for all waters
of the McCellan-Kerr Arkansas River
from mile 307 to mile 309.5 for the
Mayor’s 4th of July celebration
fireworks display in Fort Smith, AR.
Entry into this zone by persons or
vessels is prohibited unless specifically
authorized by the Captain of the Port
Memphis or a designated representative.
They may be contacted on VHF-FM
Channel 13 or 16, or by telephone at
(901) 544-3912, extension 2124. This
rule is effective from 9 p.m. until 10:15
p-m. on July 4, 2004.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

This rule will only be in effect for
approximately one hour and fifteen
minutes. Notifications to the marine
community will be made through
broadcast notice to mariners. The
impacts on routine navigation are
expected to be minimal.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601—612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “‘small entities’” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
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entities, some of which may be small
entities: the owners or operators of
vessels intending to transit the
McCellan-Kerr Arkansas River from
mile 307 to 309.5 between 9 p.m. on
July 4, 2004 until 10:15 p.m. on July 4,
2004. This safety zone will not have a
significant economic impact on a
substantial number of small entities
because this rule will only be in effect
for approximately one hour and fifteen
minutes.

If you are a small business entity and
are significantly affected by this
regulation please contact CPO James
Dixon, Marine Safety Office Memphis,
TN at (901) 5443941, extension 2116.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offered to assist small entities
in understanding the rule so they could
better evaluate its effects on them and
participate in the rulemaking process.
Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888-REG-FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
state, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.

Though this rule will not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that Order because
it is not a “‘significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors

in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation because this rule is not
expected to result in any significant
adverse environmental impact as
described in NEPA.

Under figure 2—-1, paragraph (34)(g), of
the Instruction, an “Environmental
Analysis Check List”” and a ““Categorical
Exclusion Determination’ are not
required for this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

= 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231, 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04-1, 6.04-6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.
= 2. Add temporary § 165.T08-025 to
read as follows:

§165.T08-025 Safety Zone; McCellan-Kerr
Arkansas River Mile 307.0 to Mile 309.5, Fort
Smith, AR.

(a) Location. The following area is a
safety zone: all waters of the McCellan-
Kerr Arkansas River from mile 307 to
mile 309.5, extending the entire width
of the waterway.

(b) Effective date. This rule is effective
from 9 p.m. until 10:15 p.m. on July 4,
2004.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into this zone is
prohibited unless authorized by the
Captain of the Port Memphis.

(2) Persons or vessels requiring entry
into or passage through must request
permission from the Captain of the Port
Memphis or a designated representative.
They may be contacted on VHF-FM
Channel 13 or 16, or by telephone at
(901) 544-3912, extension 2124.

(3) All persons and vessels shall
comply with the instructions of the
Captain of the Port Memphis and
designated on-scene U.S. Coast Guard
patrol personnel. On-scene U.S. Coast
Guard patrol personnel include
commissioned, warrant, and petty
officers of the U.S. Coast Guard.
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Dated: April 27, 2004.
David C. Stalfort,

Commander, U.S. Coast Guard, Captain of
the Port Memphis.

[FR Doc. 04-10353 Filed 5-5-04; 8:45 am]
BILLING CODE 4910-15-P

POSTAL SERVICE
39 CFR Part 111

Permissible Barcode Symbology for
Parcels Eligible for the Barcode
Discount

AGENCY: Postal Service.

ACTION: Final rule with request for
comments.

SUMMARY: We are amending the
information published in the Federal
Register on July 14, 1998 [63 FR 37946],
that announced new requirements for
Package Services parcels eligible for the
barcode discount. The barcode discount
was extended to Standard MailO
machinable parcels in the Federal
Register on December 15, 2000 [65 FR
78537] that announced the R2000-1 rate
case. The standards implementing the
new requirements were subsequently
published in Postal Bulletin 22122 (2—
19-04, pages 6-8). The Postal Bulletin
notice allowed for the optional use of
the human-readable presentation of the
ZIP Code ™. This final rule modifies the
standards to now require mailers to
include the human-readable equivalent
of the ZIP Code with all barcodes.

DATES: Effective May 6, 2004. Submit
comments on or before May 20, 2004.
ADDRESSES: Mail or deliver comments to
the Manager, Mailing Standards, Attn:
Obataiye B. Akinwole, U.S. Postal
Service, 1735 N Lynn Street, Room
3025, Arlington, VA 22209-6038.
Written comments may be submitted
also by facsimile transmission to (703)
292-4058. Copies of all written
comments will be available for
inspection and photocopying between 9
a.m. and 4 p.m., Monday through
Friday, at Postal Service Headquarters
Library, 11th Floor North, 475 L’Enfant
Plaza SW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Obataiye B. Akinwole at (703) 292—
3643.

SUPPLEMENTARY INFORMATION: On July
14, 1998, the Postal Service published
in the Federal Register [63 FR 37946] a
final rule setting forth Domestic Mail
Manual (DMM ) standards for Package
Services barcodes. The DMM standards
were subsequently published in Postal
Bulletin 22122 (2—19-04, pages 6-8).
Under the previous rule, the human-

readable equivalent of the ZIP Code
information was optional. Under the
new rule, mailers are required to
include the human-readable equivalent
of the ZIP Code information to be
eligible for the barcode discount. No
other changes are made to the standards
in DMM C850.

Using the UCC/EAN Code 128
barcode symbology will benefit mailers
in a number of ways:

* Increased accuracy and improved
service—reduces manual processing of
parcels.

» Variable length—compact, accurate,
and reliable.

« Easy data capture capabilities—
international availability.

In order to reduce the looping of mail
in processing, this rule requires the
printing of the applicable Al and ZIP
Code or ZIP+4[ code whenever a
barcode is printed.

List of Subjects in 39 CFR Part 111

Administrative practice and
procedure, Postal Service.
m For the reasons noted above, the Postal
Service adopts the following changes to
the Domestic Mail Manual, which is
incorporated by reference in the Code of
Federal Regulations (CFR). See 39 CFR
part 111.

PART 111—[AMENDED]

» 1. The authority citation for 39 CFR

Part 111 continues to read as follows:
Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,

401, 403, 404, 3001-3011, 3201-3219, 3403—

3406, 3621, 3626, 5001.

= 2. Revise the Domestic Mail Manual

(DMM) as follows:

Domestic Mail Manual (DMM)

* * * * *

C Characteristics and Content

* * * * *

C800 Automation-Compatible Mail

* * * * *

C850 Barcoding Standards for Parcels

* * * * *

2.0 Barcode Characteristics

* * * * *

2.5 Human-Readable Information

The human-readable information on
the barcode must conform to one of the
following options:

[Revise item a to read as follows:]

a. If the barcode is printed on the
delivery address label and in close
proximity to the address, the human-
readable equivalent of the ZIP Code or
ZIP+4 code (omitting the Al *420"’)

encoded in the barcode preceded by the
word “ZIP” must be printed between ¥s
inch and ¥z inch below the barcode in
10-point or larger bold, sans serif type.
This standard applies to barcodes
printed under 1.1 or 1.2a, 1.2b, and 1.3.
* * * * *

[Revise item c to read as follows:]

c. For barcodes printed under 1.2 or
1.3, the human-readable presentation of
the concatenated barcode must include
the Al *91” and the full tracking
identification number as text, the Al
*420,” and the ZIP Code or ZIP+4 code.
The Al “420” and ZIP Code information
must be parsed separately from the main
body of the barcode text (e.g., 420 99999
9101 2345 6789 1234 5678).

* * * * *

We will publish an appropriate
amendment to 39 CFR part 111 to reflect
these changes.

Neva R. Watson,

Attorney, Legislative.

[FR Doc. 04-10154 Filed 5-5-04; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63

[OAR-2002-0045, FRL-7657-2]

RIN 2060-AK53

National Emission Standards for
Hazardous Air Pollutants for Chemical
Recovery Combustion Sources at

Kraft, Soda, Sulfite, and Stand-Alone
Semichemical Pulp Mills

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule; technical corrections.

SUMMARY: On February 18, 2003, the
EPA promulgated amendments to the
national emission standards for
hazardous air pollutants (NESHAP) for
chemical recovery combustion sources
at kraft, soda, sulfite, and stand-alone
semichemical pulp mills. The technical
corrections in the final rule correct
several cross-references in order to be
consistent with the text shifts made in
the February 18, 2003 amendments.
DATES: Effective Date: The technical
corrections are effective May 6, 2004.
ADDRESSES: Docket ID No. OAR-2002—
0045 and Docket ID No. A-94-67,
containing supporting information used
in the development of the final rule, are
available for public viewing at the EPA
Docket Center (Air Docket), EPA West,
Room B-102, 1301 Constitution
Avenue, NW., Washington, DC. The
EPA Docket Center Public Reading
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Room is open from 8:30 a.m. to 4:30
p-m., Monday through Friday, excluding
legal holidays. The telephone number
for the Public Reading Room is (202)
566-1744, and the telephone number for
the Air Docket is (202) 566-1742.

FOR FURTHER INFORMATION CONTACT: Mr.
Jeff Telander, Minerals and Inorganic
Chemicals Group, Emission Standards

Division (C504-05), Office of Air
Quality Planning and Standards, U.S.
EPA, Research Triangle Park, NC 27711,
telephone number (919) 541-5427,
facsimile number (919) 541-5600,
electronic mail (e-mail address
telander.jeff@epa.gov.

SUPPLEMENTARY INFORMATION: Regulated
Entities. Categories and entities

potentially regulated by this action are
those kraft, soda, sulfite, and stand-
alone semichemical pulp mills with
chemical recovery processes that
involve the combustion of spent pulping
liquor. Categories and entities
potentially regulated by this action
include:

NAICS Examples of regulated
Category code* P entities 9
1o U1 1 YRS 32211 | Kraft, soda, sulfite, and stand-alone
32212 semichemical pulp mills.
32213
Federal QOVEIMMENT ........ii ittt ettt e e st e e e sabb e e s sineeessinneens | snbeeesssneeenas Not affected.
State/local/tribal GOVEIMMENT ..........oiiiiiiiiiieiii e nee | ereenieeseeens Not affected.

*North American Industrial Classification System.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. To determine
whether your facility is regulated by this
action, you should carefully examine
the applicability criteria in § 63.860 of
the national emission standards. If you
have questions regarding the
applicability of this action to a
particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section of this
document. Docket. The EPA has
established an official public docket for
this action including both Docket ID No.
OAR-2002-0045 and Docket ID No. A—
94—-67. The official public docket
consists of the documents specifically
referenced in the final rule, any public
comments received, and other
information related to the final rule. All
items may not be listed under both
docket numbers, so interested parties
should inspect both docket numbers to
ensure that they have received all
materials relevant to the final rule.
Although a part of the official docket,
the public docket does not include
Confidential Business Information or
other information whose disclosure is
restricted by statute. The official public
docket is available for public viewing at
the EPA Docket Center (Air Docket),
EPA West, Room B-102, 1301
Constitution Avenue, NW., Washington,
DC. The EPA Docket Center Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566-1744, and the telephone
number for the Air Docket is (202) 566—
1742.

Electronic Access. You may access
this Federal Register document
electronically through the EPA Internet
under the Federal Register listings at

http://www.epa.gov/fedrgstr/. You may
also access a copy of the final rule
incorporating the provisions of the
Federal Register notice through the
Technology Transfer Network (TTN) at
http://www.epa.gov/ttn/atw/pulp/
pulppg.html. An electronic version of
the public docket is available through
EPA'’s electronic public docket and
comment system, EPA Dockets. You
may use EPA Dockets at http://
www.epa.gov.edocket/ to view public
comments, access the index listing of
the contents of the official public
docket, and to access those documents
in the public docket that are available
electronically. Although not all docket
materials may be available
electronically, you may still access any
of the publicly available docket
materials through the docket facility
identified above. Once in the system,
select “‘search,” then key in the
appropriate docket identification
number.

Background. On February 18, 2003,
we published a direct final rule (68 FR
7706) and parallel proposal (68 FR
7735) amending the NESHAP for
chemical recovery combustion sources
at kraft, soda, sulfite, and stand-alone
semichemical pulp mills (40 CFR part
63, subpart MM). The amendments
clarified and consolidated the
monitoring and testing requirements
and added a site-specific alternative
standard for one pulp mill. The
consolidation of the monitoring and
testing requirements resulted in
significant text shifts within and
between the monitoring and testing
sections.

The technical corrections in the final
rule correct the following cross-
references in order to be consistent with
the text shifts made in the February 18,
2003 amendments:

¢ The reference in §63.866(a)(1) to
the procedures in § 63.864(b)(2) for
establishing operating ranges is
corrected to refer to the procedures in
§63.864(j);

* The references in §§ 63.866(b) and
63.867(c) to the ongoing compliance
provisions in §63.864(c),(c)(1) and (2)
are revised to refer to the provisions in
§63.864(k), (k)(1) and (2), respectively;

* The reference in §63.866(c)(4) to
the compliance determinations made
under §63.865(a) through (e) is
corrected to refer to the compliance
determinations made under § 63.865(a)
through (d); and

* The references in the General
Provisions table (under §863.7(a)(1) and
63.7(h)) to the performance test
exemption in § 63.864(a)(6) are
corrected to refer to the exemption in
§63.865(c)(1).

Section 553(d) of 5 U.S.C. allows an
agency, upon a finding of good cause, to
make a rule effective immediately.
Because today’s final rule simply
corrects cross-references in order to be
consistent with text shifts made in the
February 18, 2003 amendments, does
not add any requirements necessitating
additional time for compliance, and
otherwise does not substantively change
the requirements of the final rule or
otherwise affect sources’ ability to
comply with the final rule or any
compliance obligation a source may
have, we find good cause to make the
final rule effective immediately.

Statutory and Executive Order Review

Under Executive Order 12866 (58 FR
51736, October 4, 1993), this action is
not a “significant regulatory action” and
is, therefore, not subject to review by the
Office of Management and Budget.
Because EPA has made a ““good cause”
finding that this action is not subject to
notice and comment requirements
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under the Administrative Procedure Act
or any other statute, it is not subject to
the regulatory flexibility provisions of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.), or to sections 202 and 205
of the Unfunded Mandates Reform Act
of 1995 (UMRA) (Public Law 104-4). In
addition, this action does not
significantly or uniquely affect small
governments or impose a significant
intergovernmental mandate, as
described in sections 203 and 204 of the
UMRA. This action also does not
significantly or uniquely affect the
communities of tribal governments, as
specified by Executive Order 13084 (63
FR 27655, May 10, 1998). This action
will not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in Executive Order 13132 (64
FR 43255, August 10, 1999). This action
also is not subject to Executive Order
13045 (62 FR 19885, April 23, 1997)
because it is not economically
significant.

Section 12(d) of the National
Technology Transfer and Advancement
Act (NTTAA) of 1995 (Public Law 104—
113; 15 U.S.C. 272 note) directs EPA to
use voluntary consensus standards in its
regulatory and procurement activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. The EPA is not proposing/
adopting any voluntary consensus
standards in this action.

This action does not involve special
consideration of environmental justice
related issues as required by Executive
Order 12898 (59 FR 7629, February 16,
1994). In issuing these technical
corrections, EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct, as
required by section 3 of Executive Order
12988 (61 FR 4729, February 7, 1996).
The EPA has complied with Executive
Order 12630 (53 FR 8859, March 15,
1988) by examining the takings
implications of these technical
corrections in accordance with the
“Attorney General’s Supplemental
Guidelines for the Evaluation of Risk
and Avoidance of Unanticipated

Takings” issued under the executive
order. These technical corrections do
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act (5
U.S.C. 801 et seq.), as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that, before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 808 allows
the issuing agency to make a rule
effective sooner than otherwise
provided by the Congressional Review
Act if the agency makes a good cause
finding that notice and public procedure
is impracticable, unnecessary, or
contrary to the public interest. This
determination must be supported by a
brief statement (5 U.S.C. 808(2)). As
stated previously, EPA has made such a
good cause finding, including the
reasons therefor, and established an
effective date of May 6, 2004. The EPA
will submit a report containing the rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a ‘““major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 63

Environmental protection,
Administrative practice and procedure,
Air pollution control, Hazardous
substances, Reporting and
recordkeeping requirements.

Dated: April 28, 2004.
Robert Brenner,

Acting Assistant Administrator for Air and
Radiation.

» For the reasons set out in the preamble,
title 40, chapter I, part 63 of the Code of
Federal Regulations is amended as
follows:

PART 63—[AMENDED)]

= 1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart MM—National Emission
Standards for Hazardous Air Pollutants
for Chemical Recovery Combustion
Sources at Kraft, Soda, Sulfite, and
Stand-Alone Semichemical Pulp Mills

= 2. Section 63.866 is amended by
revising paragraphs (a)(1) introductory
text, (b), and (c)(4) to read as follows:

863.866 Recordkeeping requirements.
(a) EE
(1) Procedures for responding to any
process parameter level that is
inconsistent with the level(s)
established under § 63.864(j), including
the procedures in paragraphs (a)(1)(i)
and (ii) of this section:
* * * * *

(b) The owner or operator of an
affected source or process unit must
maintain records of any occurrence
when corrective action is required
under §63.864(k)(1), and when a
violation is noted under § 63.864(k)(2).

* * * * *

(C) * * *

(4) Records and documentation of
supporting calculations for compliance
determinations made under §§ 63.865(a)
through (d);

* * * * *

= 3. Section 63.867 is amended by
revising paragraph (c) introductory text
to read as follows:

§63.867 Reporting requirements.

* * * * *

(c) Excess emissions report. The
owner or operator must report quarterly
if measured parameters meet any of the
conditions specified in paragraph (k)(1)
or (2) of §63.864. This report must
contain the information specified in
§63.10(c) of this part as well as the
number and duration of occurrences
when the source met or exceeded the
conditions in § 63.864(k)(1), and the
number and duration of occurrences
when the source met or exceeded the
conditions in § 63.864(k)(2). Reporting
excess emissions below the violation
thresholds of § 63.864(k) does not
constitute a violation of the applicable
standard.

* * * * *

= 4. Table 1 to Subpart MM is amended
by revising the entries for §863.7(a)(1)
and 63.7(h) to read as follows:
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TABLE 1 TO SUBPART MM OF PART 63—GENERAL PROVISIONS APPLICABILITY TO SUBPART MM

Applies to
General Provisions reference Summary of requirements supbart Explanation
MM
* * * * * * *
B63.7(A)(L) wovveeerrereeiieee i e e Performance testing requirements—appli- Yes .......... §63.865(c)(1) specifies the only exemp-
cability. tion from performance testing allowed
under subpart MM.
* * * * * * *
B63.7(N) e Waiver of performance tests ..................... Yes ......... §63.865(c)(1) specifies the only exemp-
tion from performance testing allowed
under subpart MM.
* * * * * * *
* * * * *

[FR Doc. 04-10343 Filed 5-5-04; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 439

Pharmaceutical Manufacturing Point
Source Category

CFR Correction

In Title 40 of the Code of Federal
Regulations, Parts 425 to 699, revised as
of July 1, 2003, the duplicated text from
pages 401 and 408 is removed and the
following text is reinstated.

Text to be reinstated on page 401:
* * * * *

Appendix A to Part 439—Tables

Authority: 33 U.S.C. 1311, 1314, 1316,
1317, 1318, 1342 and 1361.

Source: 48 FR 49821, Oct. 27, 1983, unless
otherwise noted.

General

§439.0 Applicability.

(a) This part applies to process
wastewater discharges resulting from
the research and manufacture of
pharmaceutical products, which are
generally, but not exclusively, reported
under SIC 2833, SIC 2834 and SIC 2836
(1987 Standard Industrial Classification
Manual).

(b) Although not reported under SIC
2833, SIC 2834 and SIC 2836, discharges
from the manufacture of other
pharmaceutical products to which this
part applies include (but are not limited
to):

(1) Products manufactured by one or
more of the four types of manufacturing
processes described in subcategories A,
B, C or D of this part, and considered

by the Food and Drug Administration to
be pharmaceutical active ingredients;

(2) Multiple end-use products (e.g.,
components of formulations, chemical
intermediates, or final products) derived
from pharmaceutical manufacturing
operations and intended for use
primarily in pharmaceutical
applications;

(3) Pharmaceutical products and
intermediates not subject to other
categorical limitations and standards,
provided the manufacturing processes
generate process wastewaters that are
similar to those derived from the
manufacture of pharmaceutical products
elsewhere (an example of such a
product is citric acid);

(4) Cosmetic preparations that are
reported under SIC 2844 and contain
pharmaceutical active ingredients, or
active ingredients that are intended for
the treatment of a skin condition. (These
preparations do not include products
such as lipsticks or perfumes that serve
to enhance appearance, or provide a
pleasing odor, but do not enhance skin
care. Also excluded are deodorants,
manicure preparations, shaving
preparations and non-medicated
shampoos that do not function primarily
as a skin treatment.)

(c) The provisions of this part do not
apply to wastewater discharges resulting
from the manufacture of the following
products, or as a result of providing one
or more of the following services:

(1) Surgical and medical instruments
and apparatus reported under SIC 3841,

(2) Orthopedic, prosthetic, and
surgical appliances and supplies
reported under SIC 3842;

(3) Dental equipment and supplies
reported under SIC 3843;

(4) Medical laboratory services
reported under SIC 8071;

(5) Dental laboratory services reported
under SIC 8072;

(6) Outpatient care facility services
reported under SIC 8081;

(7) Health and allied services reported
under SIC 8091, and not classified
elsewhere;

(8) Diagnostic devices other than
those reported under SIC 3841;

(9) Animal feed products that include
pharmaceutical active ingredients such
as vitamins and antibiotics, where the
major portion of the product is non-
pharmaceutical, and the resulting
process wastewater is not characteristic
of process wastewater from the
manufacture of pharmaceutical
products;

(10) Food and beverage products
fortified with vitamins or other
pharmaceutical active ingredients,
where the major portion of the product
is non-pharmaceutical, and the resulting
process wastewater is not characteristic
of process wastewater from the
manufacture of pharmaceutical
products;

(11) Pharmaceutical products and
intermediates subject to the provisions
of 40 CFR part 414, provided their
manufacture results in less than 50
percent of the total flow of process
wastewater that is regulated by 40 CFR
part 414 at the facility.

[63 FR 50424, Sept. 21, 1998]

8§439.1 General definitions.

As used in this part:

(a) The general definitions,
abbreviations and methods of analysis
in 40 CFR part 401 shall apply.

* * * *

Text to be reinstated on page 408:
* * * * *

standards specified in §§439.23 and
439.24.

[68 FR 12273, Mar. 13, 2003]

§439.26 Pretreatment standards for
existing sources (PSES).

Except as provided in 40 CFR 403.7
and 403.13, any existing source subject
to this subpart must achieve the
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following standards by September 21,
2001:

PRETREATMENT STANDARDS (PSES)

: Maximum
Regulated parameter Mg’a('ir"fm monthly

Yy average
Acetone ........cccceene 20.7 8.2
n-Amyl acetate .......... 20.7 8.2
Ethyl acetate ............. 20.7 8.2
Isopropyl acetate ...... 20.7 8.2
Methylene chloride ... 3.0 0.7

1mg/L (ppm).
[68 FR 12273, Mar. 13, 2003]

§439.27 Pretreatment standards for new
sources (PSNS).

Except as provided in 40 CFR 403.7,
any new source subject to this subpart
must achieve the following pretreatment
standards:

Pretreatment stand-
ardst

Regulated parameter Maximum ﬁqvcfr:?hglg
daily dis- | discharge

charge must not

exceed
1 Acetone ........c...... 20.7 8.2
2 n-Amyl acetate .... 20.7 8.2
3 Ethyl acetate ....... 20.7 8.2
4 Isopropyl acetate 20.7 8.2

5 Methylene chlo-

fide e 3.0 0.7

1 Mg/L (ppm).

[63 FR 50431, Sept. 21, 1998; 64 FR 48104,
Sept. 2, 1999]

Subpart C—Chemical Synthesis
Products

§439.30 Applicability.

This subpart applies to discharges of
process wastewater resulting from the
manufacture of pharmaceutical products
by chemical synthesis.

[63 FR 50431, Sept. 21, 1998]

§439.31 Special definitions.

For the purpose of this subpart:

(a) Chemical synthesis means using
one or a series of chemical reactions in
the manufacturing process of a specified
product.

(b) Product means any pharmaceutical
product manufactured by chemical
synthesis.

[68 FR 12273, Mar. 13, 2003]

§439.32 Effluent limitations attainable by
the application of the best practicable
control technology currently available
(BPT).

Except as provided in 40 CFR 125.30
through 125.32, any existing point
source subject to this subpart must

achieve the following effluent
limitations representing the application
of BPT:

(a) The limitation for BODs is the
same as specified in §439.12(a).

(b) The limitation for TSS is the same
as specified in §439.12(b).

(c) The limitations for COD are the
same as specified in §439.12(c) and (d).

(d) The limitations for cyanide are the
same as specified in §439.12(e), (f) and
(9).

[63 FR 50431, Sept. 21, 1998, as amended at
68 FR 12273, Mar. 13, 2003]

§439.33 Effluent limitations attainable by
the application of the best conventional
pollutant control technology (BCT).

Except as provided in 40 CFR 125.30
through 125.32, any existing point
source subject to this subpart must
achieve the following effluent
limitations representing the application
of BCT: Limitations for BOD5, TSS and
pH are the same as the corresponding
limitations in §439.32.

[63 FR 50432, Sept. 21, 1998]

8§439.34 Effluent limitations attainable by
the application of best available technology
economically achievable (BAT).

Except as provided in 40 CFR 125.30
through 125.32, any existing point
source subject to this subpart must
achieve the following effluent
limitations representing the application
of BAT:

(a) The limitations are the same as
specified in §439.14(a).

(b) The limitations for COD are the
same as specified in §439.12(c) and (d).

* * * * *

[FR Doc. 04-55508 Filed 5-5-04; 8:45 am]
BILLING CODE 1505-01-D

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 54, 61, and 69

[CC Docket Nos. 00-256 and 96-45; FCC
04-31]

Multi-Association Group (MAG) Plan
for Regulation of Interstate Services of
Non-Price Cap Incumbent Local
Exchange Carriers and Interexchange
Carriers; Federal-State Joint Board on
Universal Service

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: By this document, the
Commission takes additional steps to
provide rate-of-return carriers greater
flexibility to respond to changing

marketplace conditions. In particular,
the Commission modifies the “all-or-
nothing” rule to permit rate-of-return
carriers to bring recently acquired price
cap lines back to rate-of-return
regulation without requiring a waiver of
the all-or-nothing rule. In this way, the
Commission reduces the administrative
costs and uncertainties of such
acquisitions for rate-of-return carriers.
The Commission also grants rate-of-
return carriers the authority
immediately to provide geographically
deaveraged transport and special access
rates, subject to certain limitations. With
this additional pricing flexibility, rate-
of-return carriers will be able to set
more economically efficient rates and
respond to competitive entry. Finally,
the Commission merges Long Term
Support with Interstate Common Line
Support. This will make the
Commission’s universal service
mechanisms simpler and more
transparent, while ensuring that rate-of-
return carriers maintain existing levels
of universal service support.

DATES: Effective June 7, 2004; except for
§61.38(b)(4), 8861.41(c), (d), and (e),
and 869.123(a)(1), (a)(2), (c), and (d),
which contain information collection
requirements that have not been
approved by OMB. The Federal
Communications Commission will
publish a document in the Federal
Register announcing the effective date.
ADDRESSES: All filings must be sent to
the Commission’s Secretary, Marlene H.
Dortch, Office of the Secretary, Federal
Communications Commission, Room
TW-A325, 445 Twelfth Street, SW.,
Washington, DC 20554. In addition to
filing comments with the Secretary, a
copy of any comments on the
information collections contained
herein must be submitted to Judith
Boley Herman, Federal Communications
Commission, Room 1-C804, 445
Twelfth Street, SW., Washington, DC
20554, or via the Internet to Judith-
B.Herman@fcc.gov, and to Kim A.
Johnson, OMB Desk Officer, Room
10236 NEOB, 725 17th Street, NW.,
Washington, DC 20503, or via the
Internet to
Kim_A._Johnson@omb.eop.gov.

FOR FURTHER INFORMATION CONTACT:
Douglas Slotten, Wireline Competition
Bureau, Pricing Policy Division, 202—
418-1572, or Ted Burmeister, Wireline
Competition Bureau,
Telecommunications Access Policy
Division, 202—-418-7389.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order (Order) in CC Docket Nos.
00-256 and 96-45, adopted on February
12, 2004, and released on February 26,
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2004, and the Errata, adopted and
released on April 14, 2004. The
complete text of these Orders are
available for public inspection Monday
through Thursday from 8 a.m. to 4:30
p.m. and Friday from 8 a.m. to 11:30
a.m. in the Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, Room CY-A257,
445 Twelfth Street, SW., Washington,
DC 20554. The complete text is
available also on the Commission’s
Internet site at http://www.fcc.gov.
Alternative formats are available to
persons with disabilities by contacting
Brian Millin at (202) 418-7426 or TTY
(202) 418-7365. The complete text of
the Order may be purchased from the
Commission’s duplicating contractor,
Qualex International, Room CY-B402,
445 Twelfth Street, SW., Washington,
DC 20554, telephone 202-863—2893,
facsimile 202-863-2898, or e-mail at
qualexint@aol.com.

Synopsis of Report and Order and
Errata

1. The Commission takes additional
steps to provide rate-of-return carriers
greater flexibility to respond to changing
marketplace conditions in response to
comment sought in Multi-Association
Group (MAG) Plan for Regulation of
Interstate Services of Non-Price Cap
Incumbent Local Exchange Carriers and
Interexchange Carriers, CC Docket No.
00-256, Second Report and Order and
Further Notice of Proposed Rulemaking
in CC Docket No. 00-256, Fifteenth
Report and Order in CC Docket No. 96—
45, and Report and Order in CC Docket
Nos. 98-77 and 98-166, 66 FR 59719
(Nov. 30, 2001). In particular, the
Commission modifies the all-or-nothing
rule to permit rate-of-return carriers to
bring recently acquired price cap lines
back to rate-of-return regulation. In this
way, the Commission reduces the
administrative costs and uncertainties of
such acquisitions for rate-of-return
carriers. The Commission also grants
rate-of-return carriers the authority
immediately to provide geographically
deaveraged transport and special access
rates, subject to certain limitations. With
this additional pricing flexibility, rate-
of-return carriers will be able to set
more economically efficient rates and
respond to competitive entry. Finally,
the Commission merges Long Term
Support (LTS) with Interstate Common
Line Support (ICLS). This will make the
Commission’s universal service
mechanisms simpler and more
transparent, while ensuring that rate-of-
return carriers maintain existing levels
of universal service support.

All-or-Nothing Rule

2. Section 61.41 of the Commission’s
rules, 47 CFR 61.41, provides that if a
price cap carrier is in a merger,
acquisition, or similar transaction, it
must continue to operate under price
cap regulation after the transaction. In
addition, when rate-of-return and price
cap carriers merge or acquire one
another, the rate-of-return carrier must
convert to price cap regulation within
one year. Furthermore, if an individual
rate-of-return carrier or study area
converts to price cap regulation, all of
its affiliates or study areas must also
convert to price cap regulation, except
for its average schedule affiliates.
Finally, LECs that become subject to
price cap regulation are not permitted to
withdraw from such regulation or
participate in NECA tariffs. These
regulatory requirements collectively are
referred to as the all-or-nothing rule.

3. The Commission modifies the all-
or-nothing rule to permit a limited
exception when a rate-of-return carrier
acquires lines from a price cap carrier
and elects to bring the acquired lines
into rate-of-return regulation. The rule,
as amended, will permit the acquiring
carrier to convert the price cap lines
back to rate-of-return regulation. The
Commission defers further action on the
all-or-nothing rule until it has reviewed
the record compiled in response to the
Second Further Notice that we also
issue today.

4. The Commission adopted the all-or-
nothing rule in order to avoid two
specific problems that it envisioned.
First, the Commission sought to prevent
a carrier from shifting costs from its
price cap affiliate to its rate-of-return
affiliate, recovering those costs through
the higher, cost-based rates of the non-
price cap affiliate and increasing the
profits of the price cap affiliate because
of its reduced costs. Second, the
Commission intended to prevent
carriers from gaming the system by
switching back and forth between the
two different regulatory regimes. At a
minimum, the record currently supports
reform of the all-or-nothing rule when a
rate-of-return carrier acquires price cap
lines but intends to operate all of its
lines, including the newly acquired
price cap lines, under rate-of-return
regulation.

5. When a rate-of-return carrier seeks
to return acquired price cap lines to
rate-of-return regulation, the problems
that the all-or-nothing rule sought to
prevent do not exist, or can be
addressed in a less burdensome way.
Because the carrier wishes to have all of
its lines be subject to rate-of-return
regulation, there can be no danger of

cost shifting between price cap and non-
price cap affiliates. Similarly, a rate-of-
return carrier in this position is not
necessarily seeking to game the system
by moving back and forth between
different regulatory regimes. However,
recognizing the possibility that the
acquiring rate-of-return carrier could
later seek to return to price cap
regulation, thereby potentially gaming
the system, the Commission concludes
that once a rate-of-return carrier brings
acquired price cap lines into rate-of-
return regulation, it may not for five
years elect price cap regulation for itself,
or by any means cause the acquired
lines to become subject to price cap
regulation, without first obtaining a
waiver. The Commission believes that
this restriction responds to the concerns
underlying the adoption of the all-or-
nothing rule, while not requiring that
the election be unnecessarily
irreversible. The Commission does not
restrict the number of lines that may be
acquired by a rate-of-return carrier and
returned to rate-of-return regulation
because the risks of abuse are very small
and the administrative benefits are
significant.

6. The Commission notes that the
carriers involved in a merger or
acquisition must coordinate to ensure
that, as of the effective date of the
transaction, their respective tariffs
reflect the services being offered after
the merger or acquisition. The
Commission also notes that price cap
carriers are required to adjust their price
cap indices to reflect the removal of the
transferred access lines.

Pricing Flexibility

Geographic Deaveraging of Transport
and Special Access Services

7. The Commission amends §69.123
of the Commission’s rules to permit
rate-of-return carriers immediately to
deaverage geographically their rates for
transport and special access services.
The Commission will permit rate-of-
return carriers to define both the scope
and number of zones, provided that
each zone, except the highest-cost zone,
accounts for at least 15 percent of its
revenues from those services in the
study area. The Commission will
require, however, that the zones
established for transport and special
access deaveraging are consistent with
any unbundled network element (UNE)
zones adopted pursuant to the
requirements of section 251 and will
require rate-of-return carriers to
demonstrate that rates reflect cost
characteristics associated with the
selected zones. Granting rate-of-return
carriers more flexibility to deaverage
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these rates enhances the efficiency of
the market for those services by
allowing prices to be tailored more
easily and accurately to reflect costs
and, therefore, facilitates competition in
both higher and lower cost areas.

8. The Commission’s action here
represents a measured modification of
the current rule. That rule permitted
rate-of-return carriers to deaverage these
rates when a single entrant has
established a cross-connect in one
central office in the rate-of-return
carrier’s study area. Thus, rather than
filing deaveraged rates only when a
competitor has entered the market via
collocation, the rate-of-return carrier
may now, immediately upon the
effective date of this order, file
deaveraged rates that may become
effective in fifteen days. The greater
flexibility afforded by the ability to
deaverage transport and special access
rates will benefit access customers
through more efficient pricing of access
services.

9. The Commission is not persuaded
that geographic deaveraging will lead to
unreasonable, monopolistic rates in
areas not served by a competitor. Thus,
deaveraging of transport and special
access rates should not permit rate-of-
return carriers to erect barriers to entry.
Any deaveraged rates will be subject to
the tariff review and complaint
processes. Continuing to require
averaged rates could result in preclusion
or uneconomic entry. The Commission
has observed that averaging across large
geographic areas distorts the operation
of markets in high-cost areas because it
requires incumbent LECs to offer
services in those areas at prices
substantially lower than their costs of
providing those services. Prices that are
below cost reduce the incentives for
entry by firms that could provide the
services as efficiently, or more
efficiently, than the incumbent LEC.
Similarly, discrepancies between price
and cost may create incentives for
carriers to enter low-cost areas even if
their cost of providing service is
actually higher than that of the
incumbent LEC.

10. The Commission simplifies its
rules by allowing the rate-of-return
carrier to establish its own zones. The
Commission concludes that granting
rate-of-return carriers the flexibility to
choose the number of zones and the
criteria for establishing zone boundaries
is more likely to result in reasonable
and efficient pricing zones than if their
flexibility is more constrained.
Therefore, the Commission eliminates
all competitive prerequisites for the
deaveraging of transport and special
access rates and permits rate-of-return

carriers to define pricing zones as they
wish, so long as each zone, except the
highest-cost zone, accounts for at least
15 percent of the rate-of-return carrier’s
transport and special access revenues in
the study area. This ensures that any
lower rates resulting from deaveraging
are enjoyed by a range of customers,
rather than being focused on only a few
customers in a way that might evade the
Commission’s prohibition on contract
pricing by rate-of-return carriers for
individual customers.

11. The permissive geographic
deaveraging the Commission discusses
here applies to rates for all services in
the transport and special access
categories to which density zone pricing
currently applies. The Commission
requires that the same zones be used for
all transport and special access
elements. The Commission retains the
constraints on annual price increases
within zones that are contained in
8§69.123(e)(1) of the Commission’s rules.
Although such constraints limit rate-of-
return carriers’ ability immediately to
rebalance rates in a manner that reflects
the actual costs of providing the services
at issue, the Commission remains
concerned with preventing the
disruptive effects of rapid and
unexpected price increases. The
Commission also retains the
requirement that transport and special
access services offered between
telephone company locations be priced
at the rates for the higher zone.

12. The Commission is not persuaded
that greater geographic deaveraging
flexibility will lead to predatory pricing
by incumbent LECs, or by arguments
that any further deaveraging should
result only in price decreases, i.e., that
it be “downward only.” The
Commission will no longer require rate-
of-return carriers to file zone pricing
plans in advance of tariff filings. Parties
wishing to challenge the reasonableness
of rate-of-return carrier zones may do so
as part of the tariff review process, or in
a formal complaint under section 208 of
the Act.

13. Under the present rules governing
geographic deaveraging, rate-of-return
carriers may not deaverage transport or
special access rates until at least one
cross-connect is operational in the study
area. Thus, a rate-of-return carrier today
would have to have established a cross-
connect charge before it could offer the
allowed services at deaveraged rates.
The cross-connect subelement recovers
costs associated with the cross-connect
cable and associated facilities
connecting the equipment owned by or
dedicated to the use of the
interconnector with the telephone
company’s equipment and facilities

used to provide interstate special or
switched access services. The
Commission concludes that a rate-of-
return carrier wishing to geographically
deaverage transport or special access
rates must establish a cross-connect
element providing for interconnection
and may not charge collocated providers
for entrance facilities or channel
terminations when the entrant provides
its own transmission facilities. This
merely brings forward the requirement
that would apply today if a rate-of-
return carrier qualified and elected to
geographically deaverage rates. A rate-
of-return carrier that could assess such
a charge for the combined facilities
would clearly still possess some degree
of market power, and would be
attempting to use that power in an
anticompetitive manner. Finally, the
requirement that rate-of-return carriers
must tariff a cross-connect element in
order to geographically deaverage rates
ensures that transport competitors can
interconnect with the rate-of-return
carrier’s access network, whether or not
rate-of-return carriers claim exemption
under either section 251(f)(1) or (f)(2).
Thus, competition will not be foreclosed
if a carrier claims its exemption.

Volume and Term Discounts for
Transport Services

14. Under the current rules, rate-of-
return carriers are permitted to offer
volume and term discounts for special
access services. After a certain number
of DS1 equivalent cross-connects are
operational in the study area, they may
offer such discounts for transport
services. After reviewing the record, the
Commission concludes that no
relaxation of the requirements for
offering volume and term discounts for
transport services is warranted at the
present time. The Commission retains
the existing cross-connect-based
standards as the trigger for when a rate-
of-return carrier may offer volume and
term discounts for transport services,
rather than adopting any alternative
suggested in the record. To date, no
party has taken advantage of the existing
ability to offer volume and term
discounts for transport services—
whether this is because they cannot
meet the threshold, or for some other
reason, is not apparent from the record
before us.

15. The record indicates that there is
limited competition in rate-of-return
carrier service areas that would serve to
discipline the provision of volume and
term discounted transport services
offered by rate-of-return carriers. The
Commission agrees with those parties
that argue that wireless generally is not
a substitute for transport, and thus



25328

Federal Register/Vol.

69, No. 88/ Thursday, May 6, 2004/Rules and Regulations

wireless competition is unlikely to
restrain rate-of-return carrier pricing of
transport services.

16. The Commission is also skeptical
that cable and satellite providers offer
competition to transport services of rate-
of-return carriers. These competitors
largely bypass the rate-of-return carriers’
switched access networks and thus do
not restrain transport prices. To the
extent that cable may, in certain
instances, provide dedicated
transmission offerings that bypass the
rate-of-return carrier network, rate-of-
return carriers today are allowed to offer
volume and term discounts for special
access services, which would be the
service with which the entrant would be
competing. Thus, the competition faced
by rate-of-return carriers for transport
services is limited and is significantly
less than that in price cap carrier service
areas.

17. The Commission concludes that
further volume and term discount
pricing flexibility for transport services
should be available only if there is
evidence of significant competition.
Volume and term discount pricing
flexibility must be structured to prevent
exclusionary pricing behavior to
safeguard the development of
competition in rate-of-return carrier
service areas.

18. The Commission finds that the
various alternative triggers suggested in
the record fail to address the concern
with a rate-of-return carrier’s ability to
erect barriers to entry and engage in
price discrimination. While the market
opening events that commenters
identify would facilitate the
development of competition, they do
not, in and of themselves, indicate that
any particular level of competition
exists. Therefore, there would be no
assurance that rate-of-return carriers
could not erect barriers to entry, or
engage in unreasonable price
discrimination. On the other hand,
competition can develop without an
entrant with eligible
telecommunications carrier (ETC) status
being present because significant
competition could exist in part of a rate-
of-return carrier’s service area before an
entrant sought ETC status. The
argument that UNEs should be available
throughout the service area before
pricing flexibility should be granted also
fails to address the level of competition
that might exist because an entrant
might enter without using UNEs. The
Commission also declines to adopt an
approach modeled on that for price cap
carriers because the Commission
believes that the diversity among rate-
of-return carriers and the markets they
serve make those triggers an unreliable

predictor of the competitive effects in
any of the rate-of-return carriers’
markets. The Commission believes that
the actual competition reflected in a
cross-connect standard is a better judge
of when volume and term discounts for
transport services are appropriate
because it indicates that the rate-of-
return carrier is facing actual
competition for those services. It is also
administratively easy to administer.

19. The Commission declines to
condition additional pricing flexibility
on rate-of-return carriers being required
to establish a ceiling rate for the
associated non-discounted access
service offering. The Commission also
retains the study area as the basis to
measure competitiveness in determining
whether pricing flexibility is warranted
for rate-of-return carriers.

20. In addition, the Commission
declines to limit the length of any term
contract to three years. Finally, the
Commission concludes that the record
is inadequate to permit it to reach any
conclusions regarding Phase Il pricing
flexibility, non-dominant treatment of
any services, or shortened filing periods
for some services.

Contract Carriage

21. Under the current rules, rate-of-
return carriers are prohibited from
offering interstate access services
pursuant to individual customer
contracts. After reviewing the record in
this proceeding, the Commission
declines to permit rate-of-return carriers
to offer contract carriage at this time.
Contract carriage would permit a rate-of-
return carrier to combine various
elements, or parts of elements, in
presenting an offering to a customer.
This would present rate-of-return
carriers with an opportunity to set non-
cost-based prices in order to prevent
entrants from providing service to the
largest customers in their service areas,
thereby precluding further competition
for smaller customers in their service
areas as well. The principal check on
rate-of-return carrier rates is the
authorized rate of return the
Commission has prescribed. A rate-of-
return carrier is permitted to set rates
that provide the opportunity to earn this
return on the entire portion of their rate
base that is assigned to interstate access
services. Therefore, any predation on
the part of a rate-of-return carrier in its
contract offerings could be recovered
through higher rates for other
customers, absent some check on the
rate-of-return carrier’s ability to
accomplish this result. Because any
predatory pricing would restrict entry,
there would likely be no competitor to
provide an alternative to those

customers to whom the rate-of-return
carrier was charging higher rates. Rate-
of-return carriers have not demonstrated
in the record how such behavior can be
detected and prevented within the rate-
of-return regulatory process. The
pooling process would make detection
even more difficult. The immediate
geographic deaveraging of transport and
special access services the Commission
extends to rate-of-return carriers, along
with the volume and term pricing
already available to rate-of-return
carriers, provide them with meaningful
ways to respond to competition.
Therefore, balancing the risks of
undetectable anticompetitive behavior
against the limited competition that
presently exists in rate-of-return carrier
service areas that could be considered a
substitute for access services, the
commission believes the better course is
the conservative one of precluding
contract carriage for rate-of-return
carriers.

Other Issues

22. The Commission finds that the
pricing flexibility permitted by this
order can be accommodated within the
pool by modifying its settlement and
rate-setting mechanisms so they apply
on a more targeted basis to narrower
groups of customers. The Commission’s
current rules would permit such pooling
to occur. Many of the rate-of-return
carriers most likely to exercise this
option—ALLTEL, CenturyTel, ACS of
Anchorage, TDS—already file their own
traffic-sensitive access tariffs for some or
all of their study areas. Therefore, by
this decision, smaller rate-of-return
carriers may be able to offer pricing
flexibility through the NECA traffic-
sensitive pool that they would not be
able to do if required to do so through
their own tariffs. The tariffing costs will
increase some for those carriers that
elect to offer pricing flexibility, whether
done on their own or through NECA.
The increased administrative burdens
on NECA will likely be less than those
that would result if the Commission
were to require rate-of-return carriers to
file their own tariffs proposing flexible
pricing arrangements.

23. The Commission declines to
require rate-of-return carriers to leave
the NECA pool and file their own tariffs
in order to offer pricing flexibility. The
Commission is not persuaded that
pooling is inconsistent with pricing
flexibility. While pooling involves a
degree of averaging and risk sharing that
would not exist if carriers filed their
own tariffs, this is the case whether
pricing flexibility is involved or not.
Rate-of-return carriers subject to section
61.38 of the Commission’s rules must
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file cost support with their tariffs, and
those subject to section 61.39 must be
prepared to submit cost support upon
request. This supporting material will
include a clear delineation of the
geographically deaveraged pricing
zones. It will also describe the process
used to establish rates, whether on an
individual carrier basis or through the
use of some aggregation approach, such
as the banding NECA currently uses for
some rate elements, along with the
actual cost support for the services for
which pricing flexibility is being
offered. While the cost support may not
include individual carrier cost data, the
NECA tariff filings offering pricing
flexibility will include supporting
material associated with the rates in
question that the Commission and
interested parties may utilize to detect
efforts to erect barriers to entry or to
establish discriminatory pricing
practices. This is also consistent with
allowing rate-of-return carriers to offer
deaveraged SLCs within the NECA
common line pool, as the Commission
did in the MAG Order. Parties wishing
to challenge the reasonableness of
NECA'’s pool rates or rate development
procedures may do so as part of the
tariff review process, or in a formal
complaint under section 208 of the Act.

24. The Commission declines to adopt
other proposed limits. It does not
restrict the availability of pricing
flexibility with respect to transport
elements that cannot be avoided
because of network design
configuration. The Commission also
declines to revise the standard
applicable to volume and term
discounts for channel terminations.
Finally, the Commission will not limit
the availability of pricing flexibility to
rate-of-return carriers participating in an
incentive regulation plan.

Consolidation of Long Term Support
and Interstate Common Line Support

25. The Commission merges LTS into
the ICLS mechanism. First, merging LTS
into ICLS promotes administrative
simplicity. LTS and ICLS duplicatively
provide support directed to the rate-of-
return carriers’ interstate common line
costs. ICLS is narrowly tailored to
individual carriers’ support
requirements under the current
interstate access rate structure, acting as
the residual source of revenue for rate-
of-return carriers and ensuring that they
can recover their common line revenue
requirements while providing service at
an affordable rate. LTS, on the other
hand, normally provides each carrier
with a fixed level of support grown
annually by inflation and may bear little
relevance to a particular carrier’s

support requirements. In most cases,
LTS will not be sufficient to ensure that
a carrier will recover its common line
revenue requirement under the current
rate structure. Although LTS effectively
served the purposes it was designed to
serve, it was not designed to meet the
requirements of the rate-of-return access
charge rate structure in place after the
MAG Order. Eliminating LTS will make
the interstate access rate structure and
universal service mechanisms simpler
and more transparent.

26. The Commission’s elimination of
the Carrier Common Line (CCL) charge
obviates LTS’s primary historical
purpose. Having outlived its primary
purpose as of July 1, 2003, when the
CCL charge was completely phased out,
the Commission concludes that LTS
should be discontinued in the interest of
administrative simplicity.

27. LTS’s secondary role as an
incentive for continued participation in
the NECA common line pool also is no
longer a valid reason to maintain LTS as
a discrete support mechanism. LTS is
only available to carriers that participate
in the common line pool. Removing LTS
as an artificial incentive for pool
participation will give each carrier the
freedom to choose to set rates outside of
the NECA pool without sacrificing the
universal service support that ensures
affordable service for its customers. The
Commission recognizes that NECA has
made great strides in providing common
line pool participants with increased
flexibility in setting individual end user
rates and that it anticipates further
innovation in this respect. Carriers will
undoubtedly regard such flexibility as a
tremendous value in making their
determinations whether to continue
participating in the pool. Nonetheless,
the Commission finds that each
individual carrier is in the best position
to decide whether pool participation
promotes its particular best interests.
The Commission concludes that the
decision whether to participate in the
pool should be left to each individual
carrier based on the pool’s inherent
administrative benefits for that carrier
without additional regulatory
inducements.

28. We do not believe that eliminating
LTS as an incentive for pool
membership will risk or undermine the
important benefits for carriers that elect
to remain in the NECA common line
pool. The Commission recognizes the
continued benefits of pooling identified
by NECA and other commenters,
including the reduction of
administrative burdens associated with
tariff-filing and protection against the
effects of short-term revenue
fluctuations. The Commission

anticipates that many, if not most,
carriers will continue participating in
the common line pool because of such
benefits. In this regard, the Commission
notes that the NECA traffic-sensitive
pool remains viable despite no
comparable regulatory incentive for
participation. Based on examination of
the record, however, the Commission
cannot conclude that the benefits of
pooling warrant continued use of
universal service support to induce
carriers to participate in the pool if they
are not otherwise inclined to do so.

29. The regulatory concerns which
justified the use of LTS to induce pool
participation no longer hold. In the past,
a non-pooling carrier might not recover
its common line revenue requirement if
it underprojected its costs or
overprojected its demand in developing
its access charge tariffs. The NECA
common line pool spread that risk
among all carriers, reducing the
likelihood that any one carrier would
suffer a major shortfall in revenue.
Eliminating the CCL charge renders
irrelevant this primary risk-pooling
benefit of the common line pool. While
the pool formerly ensured that an
individual carrier would not suffer if
CCL charge revenues were insufficient
to recover its common line revenue
requirements, the ICLS mechanism now
ensures that no individual carrier will
fail to recover its common line revenue
requirement.

30. In order to effectuate this decision,
the Commission amends its rules to
provide that LTS shall not be provided
to any carrier beginning July 1, 2004.
Overall support will not be reduced
because the Commission’s existing rules
will operate to automatically increase
ICLS by an amount to match any LTS
reduction. For that reason, no further
action by the Commission is necessary
to implement the merger of LTS into
ICLS.

Procedural Matters
Paperwork Reduction Act Analysis

31. The Report and Order has been
analyzed with respect to the Paperwork
Reduction Act of 1995 and found to
impose new or modified reporting and
recordkeeping requirements or burdens
on the public. Implementation of these
new or modified reporting and
recordkeeping requirements contained
in §61.38(b)(4), 8§61.41(c), (d), and (e),
and §869.123(a)(1), (a)(2), (c), and (d)
will be subject to approval by the Office
of Management and Budget (OMB) as
prescribed by the Act, and will go into
effect upon announcement in the
Federal Register of OMB approval.
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Final Regulatory Flexibility Act Analysis

32. The Regulatory Flexibility Act of
1980, as amended (RFA), requires that a
regulatory flexibility analysis be
prepared for notice-and-comment rule
making proceedings, unless the agency
certifies that ““‘the rule will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities.” The RFA
generally defines the term “small
entity”” as having the same meaning as
the terms “‘small business,” “small
organization,” and ‘““small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ““small business concern”
under the Small Business Act. A “‘small
business concern” is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA).

As required by the RFA, an Initial
Regulatory Flexibility Analysis (IRFA)
was incorporated into the MAG Further
Notice. The Commission sought written
public comment on the proposals in the
MAG Further Notice, including
comment on the IRFA. This present
Final Regulatory Flexibility Analysis
(FRFA) conforms to the RFA, as
amended. To the extent that any
statement in this FRFA is perceived as
creating ambiguity with respect to the
Commission’s rules or statements made
in the preceding sections of this Order,
the rules and statements set forth in
those preceding sections shall be
controlling.

Need for, and Objectives of, the Rules

33. In this Order, the Commission
modifies its interstate access charge and
universal service rules for LECs subject
to rate-of-return regulation. The Order
carefully considers the needs of small
and mid-sized local telephone
companies serving rural and high-cost
areas, in order to help provide certainty
and stability for such carriers, encourage
investment in rural America, and
provide important consumer benefits.

34. This Order addresses three of the
issues raised in the MAG Further Notice.
First, the Commission modifies the “‘all-
or-nothing” rule to permit rate-of-return
LECs to bring recently acquired price
cap lines back to rate-of-return
regulation. This will reduce the
administrative burdens on small rate-of-
return carriers of seeking a waiver of the
all-or-nothing rule because it will
permit acquired lines to be returned to
rate-of-return regulation, and thereby
will reduce the uncertainty associated
with such acquisitions. Second, the

Commission grants rate-of-return
carriers the authority immediately to
provide geographically deaveraged
transport and special access rates,
subject to certain limitations. This
action increases the efficiency of the
interstate access charge rate structure by
moving rates towards cost. Finally, the
Commission merges Long Term Support
(LTS) into the ICLS mechanism. This
will promote administrative simplicity
by eliminating an unnecessarily
duplicative support mechanism without
affecting the total support received by
rate-of-return carriers, and without
negatively affecting carriers that choose
to participate in the NECA common line
pool. Because LTS, but not ICLS, is
conditioned on participation in the
common line pool, the merger will
permit each rate-of-return carrier the
freedom to choose whether to set its
own rates without sacrificing universal
service support.

Summary of Significant Issues Raised
by the Public Comments in Response to
the IRFA

35. No comments were filed in
response to the IRFA. However, certain
comments filed in response to the MAG
Further Notice included concerns that
would relate to small entities. Several
commenters argued that by eliminating
the all-or-nothing rule, small, typically
rural carriers would experience
reductions in both transaction costs and
uncertainty. Some commenters also
argued that relaxing the rules on volume
and term discounts for transport
services, together with allowing carriers
to offer services pursuant to customer
contracts, would cause harm to small
entities by foreclosing competition.
Finally, commenters argued that
merging LTS into ICLS would diminish
the viability of the common line pool,
which provides benefits to the small,
rural carriers that participate in it.

Description and Estimate of the Number
of Small Entities to Which Rules Will
Apply

36. The RFA directs agencies to
provide a description of, and, where
feasible, an estimate of the number of
small entities that may be affected by
the rules adopted. In this section, the
Commission further describes and
estimates the number of small entity
licensees and regulatees that may also
be directly affected by rules adopted in
this order. The most reliable source of
information regarding the total numbers
of certain common carrier and related
providers nationwide, as well as the
number of commercial wireless entities,
appears to be the data that the
Commission publishes in its Trends in

Telephone Service report. The SBA has
developed small business size standards
for wireline and wireless small
businesses within the three commercial
census categories of Wired
Telecommunications Carriers, Paging,
and Cellular and Other Wireless
Telecommunications. Under these
categories, a business is small if it has
1,500 or fewer employees. Below, using
the above size standards and others, the
Commission discusses the total
estimated numbers of small businesses
that might be affected by the
Commission’s actions.

37. The Commission has included
small incumbent LECs in this present
RFA analysis. As noted above, a ‘““‘small
business’ under the RFA is one that,
inter alia, meets the pertinent small
business size standard (e.g., a wired
telecommunications carrier having
1,500 or fewer employees), and “‘is not
dominant in its field of operation.” The
SBA'’s Office of Advocacy contends that,
for RFA purposes, small incumbent
LECs are not dominant in their field of
operation because any such dominance
is not “‘national” in scope. The
Commission has therefore included
small incumbent LECs in this RFA
analysis, although the Commission
emphasizes that this RFA action has no
effect on Commission analyses and
determinations in other, non-RFA
contexts.

38. Wired Telecommunications
Carriers. The SBA has developed a
small business size standard for Wired
Telecommunications Carriers, which
consists of all such companies having
1,500 or fewer employees. According to
Census Bureau data for 1997, there were
2,225 firms in this category, total, that
operated for the entire year. Of this
total, 2,201 firms had employment of
999 or fewer employees, and an
additional 24 firms had employment of
1,000 employees or more. Thus, under
this size standard, the majority of firms
can be considered small.

39. Incumbent Local Exchange
Carriers (LECs). Neither the Commission
nor the SBA has developed a size
standard for small businesses
specifically applicable to incumbent
local exchange services. The closest
applicable size standard under SBA
rules is for Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 1,337 carriers
reported that they were engaged in the
provision of local exchange services. Of
these 1,337 carriers, an estimated 1,032
have 1,500 or fewer employees and 305
have more than 1,500 employees.
Consequently, the Commission
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estimates that most providers of
incumbent local exchange service are
small businesses that may be affected by
the revised rules and policies.

40. Competitive Local Exchange
Carriers (CLECs), Competitive Access
Providers (CAPs), and ““Other Local
Exchange Carriers.” Neither the
Commission nor the SBA has developed
a size standard for small businesses
specifically applicable to providers of
competitive exchange services or to
competitive access providers or to
“Other Local Exchange Carriers,” all of
which are discrete categories under
which TRS data are collected. The
closest applicable size standard under
SBA rules is for Wired
Telecommunications Carriers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
According to Commission data, 609
companies reported that they were
engaged in the provision of either
competitive access provider services or
competitive local exchange carrier
services. Of these 609 companies, an
estimated 458 have 1,500 or fewer
employees and 151 have more than
1,500 employees. In addition, 35
carriers reported that they were *Other
Local Service Providers.” Of the 35
““Other Local Service Providers,” an
estimated 34 have 1,500 or fewer
employees and one has more than 1,500
employees. Consequently, the
Commission estimates that most
providers of competitive local exchange
service, competitive access providers,
and ““‘Other Local Exchange Carriers”
are small entities that may be affected
by the revised rules and policies.

41. Interexchange Carriers (IXCs).
Neither the Commission nor the SBA
has developed a size standard for small
businesses specifically applicable to
interexchange services. The closest
applicable size standard under SBA
rules is for Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 261 companies
reported that their primary
telecommunications service activity was
the provision of interexchange services.
Of these 261 companies, an estimated
223 have 1,500 or fewer employees and
38 have more than 1,500 employees.
Consequently, the Commission
estimates that the majority of
interexchange service providers are
small entities that may be affected by
the revised rules and policies.

42. Operator Service Providers (OSPs).
Neither the Commission nor the SBA
has developed a size standard for small
businesses specifically applicable to
operator service providers. The closest

applicable size standard under SBA
rules is for Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 23 companies
reported that they were engaged in the
provision of operator services. Of these
23 companies, an estimated 22 have
1,500 or fewer employees and one has
more than 1,500 employees.
Consequently, the Commission
estimates that the majority of operator
service providers are small entities that
may be affected by the revised rules and
policies.

43. Payphone Service Providers
(PSPs). Neither the Commission nor the
SBA has developed a size standard for
small businesses specifically applicable
to payphone service providers. The
closest applicable size standard under
SBA rules is for Wired
Telecommunications Carriers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
According to Commission data, 761
companies reported that they were
engaged in the provision of payphone
services. Of these 761 companies, an
estimated 757 have 1,500 or fewer
employees and four have more than
1,500 employees. Consequently, the
Commission estimates that the majority
of payphone service providers are small
entities that may be affected by the
revised rules and policies.

44, Prepaid Calling Card Providers.
The SBA has developed a size standard
for a small business within the category
of Telecommunications Resellers. Under
that SBA size standard, such a business
is small if it has 1,500 or fewer
employees. According to Commission
data, 37 companies reported that they
were engaged in the provision of
prepaid calling cards. Of these 37
companies, an estimated 36 have 1,500
or fewer employees and one has more
than 1,500 employees. Consequently,
the Commission estimates that the
majority of prepaid calling card
providers are small entities that may be
affected by the revised rules and
policies.

45. Other Toll Carriers. Neither the
Commission nor the SBA has developed
a size standard for small businesses
specifically applicable to “Other Toll
Carriers.” This category includes toll
carriers that do not fall within the
categories of interexchange carriers,
operator service providers, prepaid
calling card providers, satellite service
carriers, or toll resellers. The closest
applicable size standard under SBA
rules is for Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or

fewer employees. According to
Commission’s data, 92 companies
reported that their primary
telecommunications service activity was
the provision of other toll carriage. Of
these 92 companies, an estimated 82
have 1,500 or fewer employees and ten
have more than 1,500 employees.
Consequently, the Commission
estimates that most ““Other Toll
Carriers” are small entities that may be
affected by the revised rules and
policies.

46. Paging. The SBA has developed a
small business size standard for Paging,
which consists of all such firms having
1,500 or fewer employees. According to
Census Bureau data for 1997, in this
category there was a total of 1,320 firms
that operated for the entire year. Of this
total, 1,303 firms had employment of
999 or fewer employees, and an
additional seventeen firms had
employment of 1,000 employees or
more. Thus, under this size standard,
the majority of firms can be considered
small.

47. Cellular and Other Wireless
Telecommunications. The SBA has
developed a small business size
standard for Cellular and Other Wireless
Telecommunication, which consists of
all such firms having 1,500 or fewer
employees. According to Census Bureau
data for 1997, in this category there was
a total of 977 firms that operated for the
entire year. Of this total, 965 firms had
employment of 999 or fewer employees,
and an additional twelve firms had
employment of 1,000 employees or
more. Thus, under this size standard,
the majority of firms can be considered
small.

48. Broadband Personal
Communications Service. The
broadband Personal Communications
Service (PCS) spectrum is divided into
six frequency blocks designated A
through F, and the Commission has held
auctions for each block. The
Commission defined ““small entity” for
Blocks C and F as an entity that has
average gross revenues of $40 million or
less in the three previous calendar
years. For Block F, an additional
classification for “‘very small business”
was added and is defined as an entity
that, together with its affiliates, has
average gross revenues of not more than
$15 million for the preceding three
calendar years.” These standards
defining “small entity” in the context of
broadband PCS auctions have been
approved by the SBA. No small
businesses, within the SBA-approved
small business size standards bid
successfully for licenses in Blocks A
and B. There were 90 winning bidders
that qualified as small entities in the
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Block C auctions. A total of 93 small
and very small business bidders won
approximately 40 percent of the 1,479
licenses for Blocks D, E, and F. On
March 23, 1999, the Commission re-
auctioned 347 C, D, E, and F Block
licenses. There were 48 small business
winning bidders. On January 26, 2001,
the Commission completed the auction
of 422 C and F Broadband PCS licenses
in Auction No. 35. Of the 35 winning
bidders in this auction, 29 qualified as
“small” or “‘very small’”’ businesses.
Based on this information, the
Commission concludes that the number
of small broadband PCS licenses will
include the 90 winning C Block bidders,
the 93 qualifying bidders in the D, E,
and F Block auctions, the 48 winning
bidders in the 1999 re-auction, and the
29 winning bidders in the 2001 re-
auction, for a total of 260 small entity
broadband PCS providers, as defined by
the SBA small business size standards
and the Commission’s auction rules.
The Commission notes that, as a general
matter, the number of winning bidders
that qualify as small businesses at the
close of an auction does not necessarily
represent the number of small
businesses currently in service. Also,
the Commission does not generally track
subsequent business size unless, in the
context of assignments or transfers,
unjust enrichment issues are implicated.

49. Narrowband Personal
Communications Services. To date, two
auctions of narrowband personal
communications services (PCS) licenses
have been conducted. For purposes of
the two auctions that have already been
held, ““small businesses’ were entities
with average gross revenues for the prior
three calendar years of $40 million or
less. Through these auctions, the
Commission has awarded a total of 41
licenses, out of which 11 were obtained
by small businesses. To ensure
meaningful participation of small
business entities in future auctions, the
Commission has adopted a two-tiered
small business size standard in the
Narrowband PCS Second Report and
Order. A **small business” is an entity
that, together with affiliates and
controlling interests, has average gross
revenues for the three preceding years of
not more than $40 million. A “very
small business” is an entity that,
together with affiliates and controlling
interests, has average gross revenues for
the three preceding years of not more
than $15 million. The SBA has
approved these small business size
standards. In the future, the
Commission will auction 459 licenses to
serve Metropolitan Trading Areas
(MTAs) and 408 response channel

licenses. There is also one megahertz of
narrowband PCS spectrum that has been
held in reserve and that the Commission
has not yet decided to release for
licensing. The Commission cannot
predict accurately the number of
licenses that will be awarded to small
entities in future actions. However, four
of the 16 winning bidders in the two
previous narrowband PCS auctions were
small businesses, as that term was
defined under the Commission’s Rules.
The Commission assumes, for purposes
of this analysis, that a large portion of
the remaining narrowband PCS licenses
will be awarded to small entities. The
Commission also assumes that at least
some small businesses will acquire
narrowband PCS licenses by means of
the Commission’s partitioning and
disaggregation rules.

50. 220 MHz Radio Service—Phase |
Licensees. The 220 MHz service has
both Phase | and Phase Il licenses. Phase
I licensing was conducted by lotteries in
1992 and 1993. There are approximately
1,515 such non-nationwide licensees
and four nationwide licensees currently
authorized to operate in the 220 MHz
band. The Commission has not
developed a small business size
standard for small entities specifically
applicable to such incumbent 220 MHz
Phase | licensees. To estimate the
number of such licensees that are small
businesses, the Commission applies the
small business size standard under the
SBA rules applicable to “Cellular and
Other Wireless Telecommunications”
companies. This standard provides that
such a company is small if it employs
no more than 1,500 persons. According
to Census Bureau data for 1997, there
were 977 firms in this category, that
operated for the entire year. Of this
total, 965 firms had employment of 999
or fewer employees, and an additional
12 firms had employment of 1,000
employees or more. If this general ratio
continues in the context of Phase | 220
MHz licensees, the Commission
estimates that nearly all such licensees
are small businesses under the SBA’s
small business size standard.

51. 220 MHz Radio Service—Phase 1
Licensees. The 220 MHz service has
both Phase | and Phase Il licenses. The
Phase 1l 220 MHz service is a new
service, and is subject to spectrum
auctions. In the 220 MHz Third Report
and Order, the Commission adopted a
small business size standard for “small”
and ““very small”’ businesses for
purposes of determining their eligibility
for special provisions such as bidding
credits and installment payments. This
small business size standard indicates
that a “‘small business” is an entity that,
together with its affiliates and

controlling principals, has average gross
revenues not exceeding $15 million for
the preceding three years. A “very small
business” is an entity that, together with
its affiliates and controlling principals,
has average gross revenues that do not
exceed $3 million for the preceding
three years. The SBA has approved
these small business size standards.
Auctions of Phase Il licenses
commenced on September 15, 1998, and
closed on October 22, 1998. In the first
auction, 908 licenses were auctioned in
three different-sized geographic areas:
three nationwide licenses, 30 Regional
Economic Area Group (EAG) Licenses,
and 875 Economic Area (EA) Licenses.
Of the 908 licenses auctioned, 693 were
sold. Thirty-nine small businesses won
licenses in the first 220 MHz auction.
The second auction included 225
licenses: 216 EA licenses and 9 EAG
licenses. Fourteen companies claiming
small business status won 158 licenses.

52. 800 MHz and 900 MHz
Specialized Mobile Radio Licenses. The
Commission awards ‘“‘small entity”” and
“very small entity” bidding credits in
auctions for Specialized Mobile Radio
(SMR) geographic area licenses in the
900 MHz bands to firms that had
revenues of no more than $15 million in
each of the three previous calendar
years, or that had revenues of no more
than $3 million in each of the previous
calendar years. The SBA has approved
these size standards. The Commission
awards “small entity”” and “‘very small
entity”’ bidding credits in auctions for
Specialized Mobile Radio (SMR)
geographic area licenses in the 800 MHz
bands to firms that had revenues of no
more than $40 million in each of the
three previous calendar years, or that
had revenues of no more than $15
million in each of the previous calendar
years. These bidding credits apply to
SMR providers in the 800 MHz and 900
MHz bands that either hold geographic
area licenses or have obtained extended
implementation authorizations. The
Commission does not know how many
firms provide 800 MHz or 900 MHz
geographic area SMR service pursuant
to extended implementation
authorizations, nor how many of these
providers have annual revenues of no
more than $15 million. One firm has
over $15 million in revenues. The
Commission assumes, for purposes here,
that all of the remaining existing
extended implementation
authorizations are held by small
entities, as that term is defined by the
SBA. The Commission has held
auctions for geographic area licenses in
the 800 MHz and 900 MHz SMR bands.
There were 60 winning bidders that
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qualified as small or very small entities
in the 900 MHz SMR auctions. Of the
1,020 licenses won in the 900 MHz
auction, bidders qualifying as small or
very small entities won 263 licenses. In
the 800 MHz auction, 38 of the 524
licenses won were won by small and
very small entities. The Commission
notes that, as a general matter, the
number of winning bidders that qualify
as small businesses at the close of an
auction does not necessarily represent
the number of small businesses
currently in service. Also, the
Commission does not generally track
subsequent business size unless, in the
context of assignments or transfers,
unjust enrichment issues are implicated.
53. Private and Common Carrier
Paging. In the Paging Third Report and
Order, the Commission developed a
small business size standard for “small
businesses” and “‘very small
businesses” for purposes of determining
their eligibility for special provisions
such as bidding credits and installment
payments. A “small business” is an
entity that, together with its affiliates
and controlling principals, has average
gross revenues not exceeding $15
million for the preceding three years.
Additionally, a “‘very small business” is
an entity that, together with its affiliates
and controlling principals, has average
gross revenues that are not more than $3
million for the preceding three years.
The SBA has approved these size
standards. An auction of Metropolitan
Economic Area licenses commenced on
February 24, 2000, and closed on March
2, 2000. Of the 985 licenses auctioned,
440 were sold. Fifty-seven companies
claiming small business status won. At
present, there are approximately 24,000
Private-Paging site-specific licenses and
74,000 Common Carrier Paging licenses.
According to the most recent Trends in
Telephone Service, 471 carriers reported
that they were engaged in the provision
of either paging and messaging services
or other mobile services. Of those, the
Commission estimates that 450 are
small, under the SBA business size
standard specifying that firms are small
if they have 1,500 or fewer employees.
54. 700 MHz Guard Band Licensees.
In the 700 MHz Guard Band Order, the
Commission adopted a small business
size standard for ‘‘small businesses’ and
“very small businesses’ for purposes of
determining their eligibility for special
provisions such as bidding credits and
installment payments. A “small
business” as an entity that, together
with its affiliates and controlling
principals, has average gross revenues
not exceeding $15 million for the
preceding three years. Additionally, a
“very small business” is an entity that,

together with its affiliates and
controlling principals, has average gross
revenues that are not more than $3
million for the preceding three years.
An auction of 52 Major Economic Area
(MEA) licenses commenced on
September 6, 2000, and closed on
September 21, 2000. Of the 104 licenses
auctioned, 96 licenses were sold to nine
bidders. Five of these bidders were
small businesses that won a total of 26
licenses. A second auction of 700 MHz
Guard Band licenses commenced on
February 13, 2001 and closed on
February 21, 2001. All eight of the
licenses auctioned were sold to three
bidders. One of these bidders was a
small business that won a total of two
licenses.

55. Rural Radiotelephone Service. The
Commission has not adopted a size
standard for small businesses specific to
the Rural Radiotelephone Service. A
significant subset of the Rural
Radiotelephone Service is the Basic
Exchange Telephone Radio System
(BETRS). The Commission uses the
SBA'’s small business size standard
applicable to “Cellular and Other
Wireless Telecommunications,” i.e., an
entity employing no more than 1,500
persons. There are approximately 1,000
licensees in the Rural Radiotelephone
Service, and the Commission estimates
that there are 1,000 or fewer small entity
licensees in the Rural Radiotelephone
Service that may be affected by the
revised rules and policies.

56. Air-Ground Radiotelephone
Service. The Commission has not
adopted a small business size standard
specific to the Air-Ground
Radiotelephone Service. The
Commission will use SBA’s small
business size standard applicable to
“Cellular and Other Wireless
Telecommunications,” i.e., an entity
employing no more than 1,500 persons.
There are approximately 100 licensees
in the Air-Ground Radiotelephone
Service, and the Commission estimates
that almost all of them qualify as small
under the SBA small business size
standard.

57. Aviation and Marine Radio
Services. Small businesses in the
aviation and marine radio services use
a very high frequency (VHF) marine or
aircraft radio and, as appropriate, an
emergency position-indicating radio
beacon (and/or radar) or an emergency
locator transmitter. The Commission has
not developed a small business size
standard specifically applicable to these
small businesses. For purposes of this
analysis, the Commission uses the SBA
small business size standard for the
category ““Cellular and Other
Telecommunications,” which is 1,500

or fewer employees. Most applicants for
recreational licenses are individuals.
Approximately 581,000 ship station
licensees and 131,000 aircraft station
licensees operate domestically and are
not subject to the radio carriage
requirements of any statute or treaty.
For purposes of its evaluations in this
analysis, the Commission estimates that
there are up to approximately 712,000
licensees that are small businesses (or
individuals) under the SBA standard. In
addition, between December 3, 1998
and December 14, 1998, the
Commission held an auction of 42 VHF
Public Coast licenses in the 157.1875—
157.4500 MHz (ship transmit) and
161.775-162.0125 MHz (coast transmit)
bands. For purposes of the auction, the
Commission defined a “small’’ business
as an entity that, together with
controlling interests and affiliates, has
average gross revenues for the preceding
three years not to exceed $15 million. In
addition, a “‘very small’’ business is one
that, together with controlling interests
and affiliates, has average gross
revenues for the preceding three years
not to exceed $3 million. There are
approximately 10,672 licensees in the
Marine Coast Service, and the
Commission estimates that almost all of
them qualify as “small” businesses
under the above special small business
size standards.

58. Fixed Microwave Services. Fixed
microwave services include common
carrier, private operational-fixed and
broadcast auxiliary radio services. At
present, there are approximately 22,015
common carrier fixed licensees and
61,670 private operational-fixed
licensees and broadcast auxiliary radio
licensees in the microwave services.
The Commission has not created a size
standard for a small business
specifically with respect to fixed
microwave services. For purposes of
this analysis, the Commission uses the
SBA small business size standard for the
category “‘Cellular and Other
Telecommunications,” which is 1,500
or fewer employees. The Commission
does not have data specifying the
number of these licensees that have
more than 1,500 employees, and thus is
unable at this time to estimate with
greater precision the number of fixed
microwave service licensees that would
qualify as small business concerns
under the SBA’s small business size
standard. Consequently, the
Commission estimates that there are up
to 22,015 common carrier fixed
licensees and up to 61,670 private
operational-fixed licensees and
broadcast auxiliary radio licensees in
the microwave services that may be
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small and may be affected by the revised
rules and policies. The Commission
notes, however, that the common carrier
microwave fixed licensee category
includes some large entities.

59. Offshore Radiotelephone Service.
This service operates on several UHF
television broadcast channels that are
not used for television broadcasting in
the coastal areas of states bordering the
Gulf of Mexico. There are presently
approximately 55 licensees in this
service. The Commission is unable to
estimate at this time the number of
licensees that would qualify as small
under the SBA’s small business size
standard for “Cellular and Other
Wireless Telecommunications” services.
Under that SBA small business size
standard, a business is small if it has
1,500 or fewer employees.

60. Wireless Communications
Services. This service can be used for
fixed, mobile, radiolocation, and digital
audio broadcasting satellite uses. The
Commission established small business
size standards for the wireless
communications services (WCS)
auction. A “‘small business” is an entity
with average gross revenues of $40
million for each of the three preceding
years, and a ‘““very small business” is an
entity with average gross revenues of
$15 million for each of the three
preceding years. The SBA has approved
these small business size standards. The
Commission auctioned geographic area
licenses in the WCS service. In the
auction, there were seven winning
bidders that qualified as ‘“‘very small
business” entities, and one that
qualified as a “‘small business” entity.
The Commission concludes that the
number of geographic area WCS
licensees affected by this analysis
includes these eight entities.

61. 39 GHz Service. The Commission
created a special small business size
standard for 39 GHz licenses—an entity
that has average gross revenues of $40
million or less in the three previous
calendar years. An additional size
standard for ““very small business” is: an
entity that, together with affiliates, has
average gross revenues of not more than
$15 million for the preceding three
calendar years. The SBA has approved
these small business size standards. The
auction of the 2,173 39 GHz licenses
began on April 12, 2000 and closed on
May 8, 2000. The 18 bidders who
claimed small business status won 849
licenses. Consequently, the Commission
estimates that 18 or fewer 39 GHz
licensees are small entities that may be
affected by the revised rules and
policies.

62. Multipoint Distribution Service,
Multichannel Multipoint Distribution

Service, and ITFS. Multichannel
Multipoint Distribution Service (MMDS)
systems, often referred to as “‘wireless
cable,” transmit video programming to
subscribers using the microwave
frequencies of the Multipoint
Distribution Service (MDS) and
Instructional Television Fixed Service
(ITFS). In connection with the 1996
MDS auction, the Commission
established a small business size
standard as an entity that had annual
average gross revenues of less than $40
million in the previous three calendar
years. The MDS auctions resulted in 67
successful bidders obtaining licensing
opportunities for 493 Basic Trading
Areas (BTAs). Of the 67 auction
winners, 61 met the definition of a small
business. MDS also includes licensees
of stations authorized prior to the
auction. In addition, the SBA has
developed a small business size
standard for Cable and Other Program
Distribution, which includes all such
companies generating $12.5 million or
less in annual receipts. According to
Census Bureau data for 1997, there were
a total of 1,311 firms in this category,
total, that had operated for the entire
year. Of this total, 1,180 firms had
annual receipts of under $10 million
and an additional 52 firms had receipts
of $10 million or more but less than $25
million. Consequently, the Commission
estimates that the majority of providers
in this service category are small
businesses that may be affected by the
revised rules and policies. This SBA
small business size standard also
appears applicable to ITFS. There are
presently 2,032 ITFS licensees. All but
100 of these licenses are held by
educational institutions. Educational
institutions are included in this analysis
as small entities. Thus, the Commission
tentatively concludes that at least 1,932
licensees are small businesses.

63. Local Multipoint Distribution
Service. Local Multipoint Distribution
Service (LMDS) is a fixed broadband
point-to-multipoint microwave service
that provides for two-way video
telecommunications. The auction of the
1,030 Local Multipoint Distribution
Service (LMDS) licenses began on
February 18, 1998 and closed on March
25, 1998. The Commission established a
small business size standard for LMDS
licenses as an entity that has average
gross revenues of less than $40 million
in the three previous calendar years. An
additional small business size standard
for “very small business’ was added as
an entity that, together with its affiliates,
has average gross revenues of not more
than $15 million for the preceding three
calendar years. The SBA has approved

these small business size standards in
the context of LMDS auctions. There
were 93 winning bidders that qualified
as small entities in the LMDS auctions.
A total of 93 small and very small
business bidders won approximately
277 A Block licenses and 387 B Block
licenses. On March 27, 1999, the
Commission re-auctioned 161 licenses;
there were 40 winning bidders. Based
on this information, the Commission
concludes that the number of small
LMDS licenses consists of the 93
winning bidders in the first auction and
the 40 winning bidders in the re-
auction, for a total of 133 small entity
LMDS providers.

64.218-219 MHz Service. The first
auction of 218-219 MHz spectrum
resulted in 170 entities winning licenses
for 594 Metropolitan Statistical Area
licenses. Of the 594 licenses, 557 were
won by entities qualifying as a small
business. For that auction, the small
business size standard was an entity
that, together with its affiliates, has no
more than a $6 million net worth and,
after federal income taxes (excluding
any carry over losses), has no more than
$2 million in annual profits each year
for the previous two years. In the 218-
219 MHz Report and Order and
Memorandum Opinion and Order, the
Commission established a small
business size standard for a “small
business” as an entity that, together
with its affiliates and persons or entities
that hold interests in such an entity and
their affiliates, has average annual gross
revenues not to exceed $15 million for
the preceding three years. A “very small
business” is defined as an entity that,
together with its affiliates and persons
or entities that hold interests in such an
entity and its affiliates, has average
annual gross revenues not to exceed $3
million for the preceding three years.
The SBA has approved these size
standards. The Commission cannot
estimate, however, the number of
licenses that will be won by entities
qualifying as small or very small
businesses under the Commission’s
rules in future auctions of 218-219 MHz
spectrum.

65. 24 GHz—Incumbent Licensees.
This analysis may affect incumbent
licensees who were relocated to the 24
GHz band from the 18 GHz band, and
applicants who wish to provide services
in the 24 GHz band. The applicable SBA
small business size standard is that of
“Cellular and Other Wireless
Telecommunications’” companies. This
category provides that such a company
is small if it employs no more than
1,500 persons. According to Census
Bureau data for 1997, there were 977
firms in this category that operated for
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the entire year. Of this total, 965 firms
had employment of 999 or fewer
employees, and an additional 12 firms
had employment of 1,000 employees or
more. Thus, under this size standard,
the great majority of firms can be
considered small. These broader census
data notwithstanding, the Commission
believes that there are only two
licensees in the 24 GHz band that were
relocated from the 18 GHz band,
Teligent and TRW, Inc. It is the
Commission’s understanding that
Teligent and its related companies have
less than 1,500 employees, though this
may change in the future. TRW is not a
small entity. Thus, only one incumbent
licensee in the 24 GHz band is a small
business entity.

66. 24 GHz—Future Licensees. With
respect to new applicants in the 24 GHz
band, the small business size standard
for “‘small business” is an entity that,
together with controlling interests and
affiliates, has average annual gross
revenues for the three preceding years
not in excess of $15 million. “Very
small business” in the 24 GHz band is
an entity that, together with controlling
interests and affiliates, has average gross
revenues not exceeding $3 million for
the preceding three years. The SBA has
approved these small business size
standards. These size standards will
apply to the future auction, if held.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

67. The Order permits rate-of-return
carriers acquiring price cap lines to
return those lines to rate-of-return
regulation without seeking a waiver. As
a result, the administrative costs of
seeking a waiver are avoided.

68. The Order also permits rate-of-
return carriers to deaverage
geographically their rates for transport
and special access services within a
study area. While rate-of-return carriers
must define the scope of zones, the
requirement that they be approved in
advance is eliminated. The carrier is
now required to demonstrate that each
zone, except the highest-cost zone,
accounts for at least 15 percent of its
revenues from services in the study
area, and must demonstrate that rates
reflect cost characteristics associated
with the selected zones.

69. Merging LTS into ICLS will
promote administrative simplicity by
eliminating a duplicative support
mechanism without affecting the
amount of universal service support
received by small entities or negatively
affecting carriers that choose to
participate in the NECA common line
pool.

Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

70. The Commission has sought to
minimize significant economic impacts
on small entities, including small
telephone companies, in revising the
access and universal service rules in the
Order. The Commission’s approach is
tailored to the specific challenges faced
by small local telephone companies,
many of which serve rural and high-cost
areas.

71. The Commission considered
whether to eliminate completely the
“all-or-nothing” rule, but decided only
to carve out an exception for rate-of-
return carriers that wish to return the
acquired price cap lines to rate-of-return
regulation. This eliminates the need for
a waiver before such acquisitions can be
returned to rate-of-return regulation,
thereby reducing transaction costs and
uncertainty for small, typically rural
carriers seeking to acquire lines from
price cap carriers. The Commission
continues to explore further
modifications to the all-or-nothing rule
within the larger context of incentive
regulation for rate-of-return carriers in a
Second Further Notice.

72. The Order permits rate-of-return
carriers to geographically deaverage
their rates for special access and
transport services. The Commission
gives rate-of-return carriers significant
latitude to define pricing zones as they
wish, subject to the limitation that each
zone, except the highest-cost zone, must
account for at least 15 percent of the
rate-of-return carrier’s transport and
special access revenues in the study
area. This requirement ensures that any
lower rates resulting from deaveraging
are enjoyed by a range of customers,
rather than being focused on only a few
customers in a way that might evade the
Commission’s prohibition on contract
pricing by rate-of-return carriers. The
Order continues to require rate-of-return
carriers to have a tariffed cross-connect
element in order to geographically
deaverage rates, thereby ensuring that
transport competitors, including small
entities, can interconnect with the rate-
of-return carrier’s access network when
it deaverages its special access and
transport rates. In reaching this
decision, the Commission considered
and rejected claims by IXCs that
immediate geographic deaveraging
would lead to predatory pricing by rate-
of-return carriers and that further
deaveraging should result only in price
decreases. The Order determines that
permitting rate-of-return carriers to
deaverage the rates for special access
and transport services enhances the

efficiency of the market for those
services by allowing prices to be
tailored more easily and accurately to
reflect costs and, therefore, facilitates
competition in both higher and lower
cost areas. Rate-of-return carriers must
provide cost support establishing that
the deaveraged rates are cost-based,
thereby ensuring that smaller, more
vulnerable carriers are safeguarded from
any such predatory pricing.

73. The Order also permits geographic
deaveraging of rates for special access
and transport services within the NECA
pooling process. As a result, smaller
rate-of-return carriers may be able to
realize increased pricing flexibility
through the NECA traffic-sensitive pool.
Such increased pricing flexibility might
not have been possible if they were
required to file their own tariffs.

74. The Order declines to relax the
existing competitive triggers for volume
and term discounts for transport
services, as many rate-of-return carriers
urged. The Commission was concerned
that the premature grant of such
discount authority would permit a rate-
of-return carrier to lock up large
customers by offering them volume and
term discounts at or below cost. Such
discounts would potentially foreclose
competition for smaller customers
because large customers may create the
inducement for potential competitors to
invest in facilities which, once put into
service, can be used to serve adjacent
smaller customers. Accordingly, the
Commission refuses to adopt less
restrictive competitive triggers that
would have more readily facilitated
volume and term discounts, because
such new triggers would not have
ensured the presence of a competitor
that would operate to prevent harm to
smaller entities.

75. The Order also declines to permit
rate-of-return carriers to offer services
pursuant to individual customer
contracts, as many rate-of-return carriers
urged. Such an ability to combine
various elements or parts of elements,
the Commission notes, would allow
rate-of-return carriers to set non-cost-
based prices in order to prevent entrants
from providing service to the largest
customers in their service areas, thereby
precluding further competition for
smaller customers in their service areas
as well.

76. The Order merges LTS into the
ICLS mechanism. This will simplify the
administration of common line support
measures, while ensuring both that no
individual carrier will fail to recover its
common line revenue requirement, and
that overall support will not be reduced
as existing rules operate to
automatically increase ICLS by an
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amount to match any LTS reduction.
Accordingly, the concerns of small
entities over the elimination of LTS are
fully addressed by the new ICLS
mechanism. In reaching this conclusion,
the Commission considered and rejected
NECA’s argument that the elimination
of LTS will destabilize the NECA pool.
The Order concludes that although
many, if not most, carriers will continue
participating in the common line pool,
the benefits of pooling do not warrant
the continued use of universal service
support as a way to induce carriers to
participate in the pool if they are not
otherwise inclined to do so.

Report to Congress

77. The Commission will send a copy
of the Order, including the FRFA, in a
report to be sent to Congress pursuant
to the Congressional Review Act. In
addition, the Commission will send a
copy of the Order, including the FRFA,
to the Chief Counsel for Advocacy of the
Small Business Administration. A copy
of the Order and FRFA (or summaries
thereof) will also be published in the
Federal Register.

Ordering Clauses

78. Pursuant to the authority
contained in sections 4(i), 4(j), 201-205,
254, and 403 of the Communications
Act of 1934, as amended, 47 U.S.C.
154(i), 154(j), 201-205, 254, and 403,
this Report and Order is adopted.

79. Parts 54, 61, and 69 of the
Commission’s rules, 47 CFR Parts 54,
61, and 69, are amended as set forth in
the rule changes hereto, effective 30
days after their publication in the
Federal Register, except that
§61.38(b)(4), 8861.41(c), (d), and (e),
and §69.123(a)(1), (a)(2), (c), and (d),
which contain collections of
information, are contingent upon
approval by the Office of Management
and Budget.

80. The Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Order, including the Final
Regulatory Flexibility Analysis, to the
Chief Counsel for Advocacy of the Small
Business Administration.

List of Subjects
47 CFR Part 54

Communications common carriers,
Telecommunications, Telephone.

47 CFR Parts 61 and 69

Communications common carriers,
Telephone.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rule Changes

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 54, 61,
and 69 of the Code of Federal
Regulations as follows:

PART 54—UNIVERSAL SERVICE

» 1. The authority citation continues to
read as follows:

Authority: 47 U.S.C. 1, 4(i), 201, 205, 214,
and 254 unless otherwise noted.

m 2. Section 54.303(a) is revised by
adding a second sentence to read as
follows:

§54.303 Long term support.
(@) * * * Beginning July 1, 2004, no
carrier shall receive Long Term Support.

* * * * *

PART 61—TARIFFS

» 3. The authority citation continues to
read as follows:

Authority: Secs. 1, 4(i), 4(j), 201-205, and
403 of the Communications Act of 1934, as
amended; 47 U.S.C. 151, 154(i), 154(j), 201—
205, and 403, unless otherwise noted.

§61.38 [Amended]

m 4. Section 61.38 is amended by
removing and reserving paragraph (b)(4).
m 5. Section 61.41 is amended by
revising paragraphs (c) introductory text
and (d) and adding a new paragraph (e)
to read as follows:

§61.41 Price cap requirements generally.
* * * * *

(c) Except as provided in paragraph
(e) of this section, the following rules in
this paragraph (c) apply to telephone
companies subject to price cap
regulation, as that term is defined in
§61.3(ee), which are involved in
mergers, acquisitions, or similar
transactions.

* * * * *

(d) Except as provided in paragraph
(e) of this section, local exchange
carriers that become subject to price cap
regulation as that term is defined in
§61.3(ee) shall not be eligible to
withdraw from such regulation.

(e) Notwithstanding the requirements
of paragraphs (c) and (d) of this section,
a telephone company subject to rate-of-
return regulation may return lines
acquired from a telephone company
subject to price cap regulation to rate-of-
return regulation, provided that the
acquired lines will not be subject to

average schedule settlements, and
provided further that the telephone
company subject to rate-of-return
regulation may not for five years elect
price cap regulation for itself, or by any
means cause the acquired lines to
become subject to price cap regulation.

PART 69—ACCESS CHARGES

= 6. The authority citation continues to
read as follows:

Authority: 47 U.S.C. 154, 201, 202, 203,
205, 218, 220, 254, 403.

m 7. Section 69.123 is amended by
revising paragraphs (a)(1), (c), and (d)
introductory text and by removing and
reserving paragraph (a)(2) to read as
follows:

§69.123 Density pricing zones for special
access and switched transport.

(2)(1) Incumbent local exchange
carriers not subject to price cap
regulation may establish any number of
density zones within a study area that
is used for purposes of jurisdictional
separations, provided that each zone,
except the highest-cost zone, accounts
for at least 15 percent of that carrier’s
special access and transport revenues
within that study area, calculated
pursuant to the methodology set forth in
§69.725.

* * * * *

(c) Notwithstanding §69.3(e)(7), in
study areas in which a telephone
company offers a cross-connect, as
described in §69.121(a)(1), for the
transmission of interstate special access
traffic, telephone companies may charge
rates for special access sub-elements of
DS1, DS3, and such other special access
services as the Commission may
designate, that differ depending on the
zone in which the service is offered,
provided that the charges for any such
service shall not be deaveraged within
any such zone.

* * * * *

(d) Notwithstanding § 69.3(e)(7), in
study areas in which a telephone
company offers a cross-connect, as
described in §69.121(a)(1), for the
transmission of interstate switched
traffic, or is using collocated facilities to
interconnect with telephone company
interstate switched transport services,
telephone companies may charge rates
for sub-elements of direct-trunked
transport, tandem-switched transport,
entrance facilities, and dedicated
signaling transport that differ depending
on the zone in which the service is
offered, provided that the charge for any
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such service shall not be deaveraged
within any such zone.

* * * * *

[FR Doc. 04-10334 Filed 5-5-04; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 101

24 GHz Service; Licensing and
Operation

CFR Correction

In Title 47 of the Code of Federal
Regulations, Part 80 to End, revised as

of October 1, 2003, in §101.509, in the
first sentence of paragraph (e), “-14
dBW/m2"” is corrected to read “-114
dBW/m2",

[FR Doc. 04-55507 Filed 5-5-04; 8:45 am]
BILLING CODE 1505-01-D
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 78

[Docket No. 02—070-1]

Official Brucellosis Tests

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the brucellosis regulations to add the
fluorescence polarization assay to the
list of official tests for determining the
brucellosis disease status of test-eligible
cattle, bison, and swine. We believe this
proposed action is warranted because
the fluorescence polarization assay has
been shown to provide an efficient,
accurate, automated, and cost-effective
means of determining the brucellosis
status of test eligible cattle, bison, and
swine. Adding the fluorescence
polarization assay to the list of official
tests for brucellosis in cattle, bison, and
swine would help to prevent the spread
of brucellosis by making available an
additional tool for its diagnosis in those
animals.

DATES: We will consider all comments
that we receive on or before June 21,
2004.

ADDRESSES: You may submit comments
by any of the following methods:

* Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to Docket No. 02—070-1, Regulatory
Analysis and Development, PPD,
APHIS, Station 3C71, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comment refers to
Docket No. 02-070-1.

¢ E-mail: Address your comment to
regulations@aphis.usda.gov. Your
comment must be contained in the body
of your message; do not send attached
files. Please include your name and
address in your message and ‘“Docket
No. 02-070-1" on the subject line.

< Agency Web Site: Go to http://
www.aphis.usda.gov/ppd/rad/
cominst.html for a form you can use to
submit an e-mail comment through the
APHIS Web site.

* Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for locating this docket
and submitting comments.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: You may view
APHIS documents published in the
Federal Register and related
information, including the names of
groups and individuals who have
commented on APHIS dockets, on the
Internet at http://www.aphis.usda.gov/
ppd/rad/webrepor.html.

FOR FURTHER INFORMATION CONTACT: Dr.
Arnold Gertonson, National Center for
Animal Health Programs, VS, APHIS,
2150 Centre Avenue, Bldg. B, MSC
3E20, Fort Collins, CO 80526-8117;
(970) 494-7363.

SUPPLEMENTARY INFORMATION:

Background

Brucellosis is a contagious disease
affecting animals and humans, caused
by bacteria of the genus Brucella. In its
principal animal hosts—cattle, bison,
and swine—brucellosis is characterized
by abortion and impaired fertility. The
regulations in 9 CFR part 78 (referred to
below as the regulations) govern the
interstate movement of cattle, bison, and
swine in order to help prevent the
spread of brucellosis.

Brucellosis has been seen as a serious
threat to U.S. agriculture for decades.
Prior to 1934, when the Cooperative
State/Federal Brucellosis Eradication
Program (the program) began work to
eliminate the disease from the country,
brucellosis control was limited mainly
to individual herds. The program relies
heavily on the cooperation of livestock
producers and States; in order for States
to achieve brucellosis Class Free status,
none of their cattle or bison can be
found infected for a minimum of 12

consecutive months under an active
surveillance program. Currently, 48
States, plus Puerto Rico and the U.S.
Virgin Islands, hold Class Free status.
Two States have a herd infection rate of
less than 0.25 percent and hold Class A
status. There are no States in Class B
status (herd infection rates between 0.25
percent and 1.5 percent) or in Class C
(herd infection rates greater than 1.5
percent). We expect the program to
achieve the goal of nationwide
eradication of brucellosis from livestock
in the near future.

In order to achieve this goal,
surveillance must include the use of
accurate and efficient official brucellosis
tests. Official brucellosis tests are used
to determine the brucellosis disease
status of cattle, bison, and swine. The
regulations provide that certain cattle,
bison, and swine must, among other
requirements, test negative to an official
brucellosis test prior to interstate
movement. Official brucellosis tests are
also used to determine eligibility for
indemnity payment for animals
destroyed because of brucellosis. In
§78.1 of the regulations, the definition
of official test lists those tests that have
been designated as official tests for
determining the brucellosis disease
status of cattle, bison, and swine.

The Animal and Plant Health
Inspection Service (APHIS) has
determined that a rapid diagnostic
detection test that uses fluorescence
polarization technology will be highly
useful in detecting the presence of
Brucella antibodies, and we are
proposing to add this test as an official
test. The test, known as the fluorescence
polarization assay (referred to below as
the FP assay), provides a cost-effective,
accurate, quick, and simple-to-perform
(both in the laboratory and in the field)
means of determining the brucellosis
status of test eligible cattle, bison, and
swine. In trials summarized in four
scientific publications, the FP assay has
proven to be faster and at least as
accurate as other official tests used for
diagnosis of brucellosis in cattle, bison,
and swine.

Like other brucellosis tests, the
purpose of the FP assay is to determine
if the animal in question is infected
with the Brucella bacterium. Brucellosis
infection is confirmed by the presence
of antibodies to that bacterium in serum
collected from the animal. Specifically,
the FP assay determines any potential
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brucellosis antigen-antibody reaction by
measuring changes in the polarization of
fluorescent-labeled molecules. Very few
molecules are fluorophores (naturally
fluorescent). In order to make a non-
fluorescent molecule fluorescent, a
fluorophore must be attached to it; the
resulting fluorescent molecule is called
a ‘“tracer.”

To conduct the FP assay, a technician
adds a sample of animal serum to a test
tube. The technician then mixes the test
antigen—in this case, Brucella
bacteria—with fluorophores to create
fluorescent Brucella antigen tracers that
he or she adds to the tube containing the
animal serum at a predetermined ratio
so that virtually all of the tracer
molecules are bound to Brucella
antibodies, if they are present. The
fluorophore tracer is easy to track in
solution; its fluorescence lifetime (the
time between absorbing a photon and
emitting one) is on the same scale as the
rotation (all molecules rotate in
solution) of the molecule to which it is
attached. Therefore, tracers’ sizes can be
continuously measured once they are
added to the tube containing the serum.
Since the presence of Brucella
antibodies in the animal serum will
cause Brucella antigen within the tracer
to split from the fluorophore and attach
to the antibody, tracers will decrease in
size. This size decrease, therefore,
indicates that the animal from which
the serum sample was drawn is infected
with Brucella bacteria, and the test
results would be interpreted as positive.
If the fluorophores do not decrease in
size, Brucella antigen-antibody binding
has not occurred, the test results would
be interpreted as negative, and the
animal from which the serum sample
was drawn would be classified as such.

The FP assay has been shown to be a
highly accurate assay for detection of
antibodies to Brucella abortus in cattle
and bison sera and Brucella suis in
swine sera. A homogenous
immunoassay such as the FP assay can
be accomplished rapidly and does not
require repetitive steps to wash away
unbound reagents as other
immunoassays require. The output of
the test is objective because it does not
require interpretation on the part of the
technician running the sample. In
addition, the ease and rapidity of this
testing technology suggest it is highly
adaptable to field application.

Research suggests that the FP
performs as well as, or better than, other
serologic tools commonly used to
diagnose brucellosis in cattle, bison, and
swine. This research demonstrates that
the FP rarely mistakenly classifies
uninfected animals as positive.
Therefore, this test has a high degree of

specificity. The research also shows that
the FP rarely mistakenly classifies
infected animals as negative. Therefore,
this test has a high degree of sensitivity.

The FP assay has been standardized to
use a consistent concentration of
reagents and measurement techniques
such that the test agrees between
replicates of known status. The process
has been commercially developed by
Viral Antigens, Incorporated, and
licensed by the U.S. Department of
Agriculture. Furthermore, the FP
technology has already been developed
for numerous other applications such as
detecting illicit drugs and monitoring
for drugs and other macromolecules.

We are confident that the FP assay
will be an accurate, cost-effective, and
efficient addition to the list of official
tests for determining the brucellosis
status of test-eligible cattle, bison, and
swine. A complete report of field testing
trial and testing results for validation of
the FP assay in cattle, bison, and swine
is available at http://
www.aphis.usda.gov/vs/nahps/
brucellosis/ or by contacting the person
listed above under FOR FURTHER
INFORMATION CONTACT.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. For this
action, the Office of Management and
Budget has waived its review under
Executive Order 12866.

We are proposing to amend the
brucellosis regulations to add the FP
assay to the list of official tests for
determining the brucellosis disease
status of test-eligible cattle, bison, and
swine. We believe this proposed action
is warranted because the FP assay has
been shown to provide an efficient,
accurate, automated, and cost-effective
means of determining the brucellosis
status of test-eligible cattle, bison, and
swine. Adding the FP assay to the list
of official tests for brucellosis in cattle,
bison, and swine would help to prevent
the spread of brucellosis by making
available an additional tool for its
diagnosis in those animals.

This new test would help to prevent
the spread of brucellosis by identifying
infected cattle, bison, and swine.
Preventing the spread of brucellosis is
critical because of its potentially costly
consequences for U.S. herd owners and
consumers. In 1952, when brucellosis
was widespread throughout the United
States, annual losses from lowered milk
production, aborted calves and pigs, and
reduced breeding efficiency were
estimated to total more than $400
million. Since then, eradication efforts
have reduced annual losses due to

brucellosis to less than $1 million.
However, studies have shown that if
eradication efforts were stopped, the
cost of producing beef and milk would
increase by an estimated $80 million
annually in less than 10 years.

While the test would provide long-
term benefits by identifying animals
infected with brucellosis, herd owners
with animals that are found to be
positive as a result of the FP assay, or
any other official test, may experience
some negative consequences. Once an
infected herd is identified, the infection
is contained by quarantining all infected
animals and limiting their movement to
slaughter only, until the disease can be
eliminated from the herd. Quarantines
affect the current income of herd
owners, and depopulation affects their
future income. Depopulation costs are
mitigated by the sale of affected animals
and indemnity payments, but, in many
cases, indemnification provides only
partial compensation.

However, there is no basis to
conclude that the addition of the FP
assay as an official test for brucellosis
will result in more positive finds in
privately owned herds than another
official test might indicate. Although
research indicates that the FP assay can
be a more accurate test, improved
accuracy does not necessarily mean
more positive finds; instead, the FP
assay may yield fewer false positives
than other tests, simply because it is
more accurate.

We do not expect that adding the FP
assay to the list of official tests for
brucellosis would affect the market
price of animals tested. Although more
rapid testing may allow faster
marketing, the effect on herd owners is
not expected to be significant.

The Regulatory Flexibility Act
requires that agencies consider the
economic impact of rule changes on
small businesses, organizations, and
governmental jurisdictions. We expect
that the entities that would be affected
by the addition of the FP assay to the
list of official brucellosis tests would be
herd owners, test reagent and
equipment producers, livestock markets,
shows, and exhibitions, and livestock
buyers and sellers. It is anticipated that
affected entities would be positively
affected because the use of this test
should provide greater assurance of the
brucellosis status of the animals tested.

Affected herd owners are likely to be
small in size (when judged by the U.S.
Small Business Administration’s (SBA)
standards). This determination is based
on composite data for providers of the
same and similar services. The latest
Census data show that, in 1997, there
were 742,203 farms in the United States
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primarily engaged in beef cattle
ranching and farming and dairy cattle
and milk production. In 1997, 98
percent of those farms had sales of less
than $500,000, which is well below the
SBA'’s small entity threshold of
$750,000 for farms in that category.
Similarly, in 1997, there were 46,353
U.S. farms primarily engaged in raising
hogs and pigs. Of those farms, 87
percent had sales that year of less than
$500,000, which is well below the
SBA'’s small entity threshold of
$750,000 for farms in that category.
Additionally, in 1997, there were 10,045
farms listed under North American
Industry Classification System code
11299, the classification category that
includes farms primarily engaged in
bison farming. The per-farm average sale
for those 10,045 farms in 1997 was
$105,624, which is well below the
SBA'’s small entity threshold of
$750,000 for farms in that category.
Accordingly, most herd owners
potentially affected by this proposed
rule would be small entities.

The test would be performed at
Federal/State cooperative brucellosis
laboratories. Depending upon the
Federal/State brucellosis cooperative
agreement, APHIS may supply the
reagents and equipment for performing
this test. If APHIS supplies the reagents
and equipment, it is anticipated that the
test cost to the livestock producer would
be the same as for the other brucellosis
test options.

Currently, the reagents are sold in two
kit sizes, 1,000 tests kit ($1.00/test) and
10,000 tests kit ($0.50/test). The costs to
the laboratory to perform the test would
vary depending upon the number of
tests performed.

An area that may affect the livestock
producer may be whether or not the test
is performed by a federally accredited
veterinarian at a livestock market. If the
market inspecting veterinarian uses the
test, the cost may vary depending upon
the agreement the veterinarian has with
the State to perform brucellosis testing
at the market.

It is anticipated that the test reagent
and equipment producers would benefit
from increased sales due to increased
usage of the test. With increased usage
of the test, the cost of the reagents and
equipment should decline over time.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance

under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are in conflict with this
rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

Paperwork Reduction Act

This proposed rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 78

Animal diseases, Bison, Cattle, Hogs,
Quarantine, Reporting and
recordkeeping requirements,
Transportation.

Accordingly, we propose to amend 9
CFR part 78 as follows:

PART 78—BRUCELLOSIS

1. The authority citation for part 78
would continue to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CFR 2.22,
2.80, and 371.4.

2.1n §78.1, in the definition for
official test, paragraph (a)(13) would be
redesignated as paragraph (a)(14) and
new paragraphs (a)(13) and (b)(5) would
be added to read as follows.

§78.1 Definitions.
* * * * *

Official test. (@) * * *

(13) Fluorescence polarization assay
(FP assay). An automated serologic test
to determine the brucellosis status of
test-eligible cattle and bison when
conducted according to instructions
approved by APHIS. FP assays are
interpreted as either positive, negative,
or suspect. If a sample reads <10
millipolarization units (mP) above the
mean negative control, the sample is
considered negative. If a sample reads
>20 mP above the mean negative
control, the sample is considered
positive. Samples that read between 10
and 20 mP above the negative control
mean should be retested using 20
microliters of sample. If the 20-
microliter sample is >20 mP above the
mean negative control, the sample is
considered positive. If the 20-microliter
sample is still in the 10 to 20 mP range

above the mean negative control, the
sample is considered suspect. If the 20-
microliter sample is <10 mP above the
mean negative control, the sample is
considered negative. Cattle and bison
negative to the FP assay are classified as
brucellosis negative. Cattle and bison
with positive FP assay results are
classified as brucellosis reactors, while
cattle and bison with suspect FPA
results are classified as brucellosis

suspects.
* * * * *
(b) * X *

(5) Fluorescence polarization assay
(FP assay). An automated serologic test
to determine the brucellosis status of
test-eligible swine when conducted
according to instructions approved by
APHIS. FP assays are interpreted as
either positive, negative, or suspect. If a
sample reads <10 millipolarization units
(mP) above the mean negative control,
the sample is considered negative. If a
sample reads >20 mP above the mean
negative control, the sample is
considered positive. Samples that read
between 10 and 20 mP above the
negative control mean must be retested
using 20 microliters of sample. If the 20-
microliter sample is >20 mP above the
mean negative control, the sample is
considered positive. If the 20-microliter
sample is still in the 10 to 20 mP range
above the mean negative control, the
sample is considered suspect. If the 20-
microliter sample is <10 mP above the
mean negative control, the sample is
considered negative. Swine with
negative FPA results are classified as
brucellosis negative. Swine with
positive FP assay results are classified
as brucellosis reactors, while swine with
suspect FPA results are classified as
brucellosis suspects.

* * * * *

Done in Washington, DC, this 29th day of
April 2004.

Peter Fernandez,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 04-10311 Filed 5-5-04; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 1000
[Docket No. FR-4676—-N-13]

Native American Housing Assistance
and Self-Determination Negotiated
Rulemaking Committee

AGENCY: Office of the Assistant
Secretary for Public and Indian
Housing, HUD.
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ACTION: Notice of Negotiated
Rulemaking Committee Meeting.

SUMMARY: This document announces a
one-day session of the Native American
Housing Assistance and Self-
Determination Negotiated Rulemaking
Committee (Committee). The Committee
has concluded its negotiations regarding
the development of a proposed rule that
will change the regulations for the
Indian Housing Block Grant (IHBG)
program allocation formula, and other
regulatory issues that arise out of the
allocation or reallocation of IHBG funds.
Subsequent to the conclusion of the
negotiations, two workgroups were
established to draft the regulatory text
and preamble. The Committee will be
convening for a one-day session to
review the draft language developed by
the workgroups and to pose questions to
the workgroup members regarding the
draft rule.

DATES: The session will be held on
Tuesday, May 18, 2004. The session will
begin at approximately 8:30 a.m., and is
scheduled to adjourn at approximately 6
p.m.

ADDRESSES: The one-day session will
take place at the Westin Tabor Center,
1672 Lawrence Street, Denver, Colorado
80202; telephone: (303) 572—9100 (this
is not a toll-free number).

FOR FURTHER INFORMATION CONTACT:
Rodger J. Boyd, Deputy Assistant
Secretary for Native American
Programs, Room 4126, Office of Public
and Indian Housing, Department of
Housing and Urban Development, 451
Seventh Street, SW., Washington, DC
20410-5000, telephone, (202) 401-7914
(this is not a toll-free number). Hearing
or speech-impaired individuals may
access this number via TTY by calling
the toll-free Federal Information Relay
Service at 1-800-877-8339.

SUPPLEMENTARY INFORMATION:

l. Background

HUD established the Native American
Housing Assistance and Self-
Determination Negotiated Rulemaking
Committee (Committee) for the purposes
of discussing and negotiating a
proposed rule that would change the
regulations for the Indian Housing Block
Grant (IHBG) program allocation
formula, and other IHBG program
regulations that arise out of the
allocation or reallocation of IHBG funds.

The IHBG program was established
under the Native American Housing
Assistance and Self-Determination Act
of 1996 (25 U.S.C. 4101 et seq.)
(NAHASDA). NAHASDA reorganized
housing assistance to Native Americans
by eliminating and consolidating a

number of HUD assistance programs in
a single block grant program. In
addition, NAHASDA provides federal
assistance for Indian tribes in a manner
that recognizes the right of Indian self-
determination and tribal self-
government. Following the procedures
of the Negotiated Rulemaking Act of
1990 (5 U.S.C. 561-570), HUD and its
tribal partners negotiated the March 12,
1998 (63 FR 12349) final rule, which
created a new 24 CFR part 1000
containing the IHBG program
regulations.

The first meeting of the Committee
took place in April 2003 and the
Committee continued to meet thereafter
on approximately a monthly basis. The
Committee met a total of seven times.
Subsequent to the conclusion of the
negotiations, two workgroups were
established. One workgroup was
assigned the task of reviewing the
approved regulatory language for
content, format, style, and consistent
use of terminology. The second
workgroup was charged with
developing the preamble to this
proposed rule. The membership of both
workgroups consisted of HUD and tribal
representatives.

The Committee will be convening for

a one-day session to review the draft
regulatory text and preamble developed
by the two workgroups. This one-day
session will provide the members of the
Committee with the opportunity to
review the draft language and to pose
questions to the workgroup members
regarding the draft rule. The session will
take place as described in the DATES and
ADDRESSES section of this document.

Public attendance may be limited to
the space available. Members of the
public may be allowed to make
statements during the meeting, to the
extent time permits, and file written
statements with the Committee for its
consideration. Written statements
should be submitted to the address
listed in the FOR FURTHER INFORMATION
CONTACT section of this document.

Dated: April 29, 2004.
Rodger J. Boyd,

Deputy Assistant Secretary for Native
American Programs.

[FR Doc. 04-10275 Filed 5-5-04; 8:45 am]
BILLING CODE 4210-33-P

DEPARTMENT OF THE TREASURY
31 CFR Part 50

RIN 1505-AB08

Terrorism Risk Insurance Program;
Litigation Management

AGENCY: Departmental Offices, Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Department of the
Treasury (Treasury) is issuing this
proposed rule as part of its
implementation of Title | of the
Terrorism Risk Insurance Act of 2002
(Act). That Act established a temporary
Terrorism Insurance Program (Program)
under which the Federal Government
will share the risk of insured loss from
certified acts of terrorism with
commercial property and casualty
insurers until the Program ends on
December 31, 2005. This notice of
proposed rulemaking proposes
regulations concerning litigation
management related to insured losses
under the Program. This proposed rule
is the fifth in a series of regulations that
Treasury is issuing to implement the
Program.

DATES: Written comments may be
submitted on or before July 6, 2004.

ADDRESSES: Submit comments (if hard
copy, preferably an original and two
copies) to the Terrorism Risk Insurance
Program, Attention: Terrorism Risk
Insurance Program Public Comment
Record, Room 2100, 1425 New York
Avenue, NW., Washington, DC 20220.
Because paper mail in the Washington,
DC, area may be subject to delay, it is
recommended that comments be
submitted electronically to:
triacomments@do.treas.gov. All
comments should be captioned with
May 6, 2004, NPRM TRIA Comments.”
Please include your name, affiliation,
address, e-mail address, and telephone
number in your comment. Comments
may also be submitted through the
Federal eRulemaking Portal: http://
www.regulations.gov. Comments will be
available for public inspection by
appointment only at the Reading Room
of the Treasury Library. To make
appointments, call (202) 622—0990 (not
a toll-free number).

FOR FURTHER INFORMATION CONTACT:
David Brummond, Legal Counsel, or C.
Christopher Ledoux, Senior Attorney,
Terrorism Risk Insurance Program, (202)
622-6770 (not a toll-free number).

SUPPLEMENTARY INFORMATION:
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|. Background

A. Terrorism Risk Insurance Act of 2002

On November 26, 2002, the President
signed into law the Terrorism Risk
Insurance Act of 2002 (Pub. L. 107-297,
116 Stat. 2322). The Act was effective
immediately. The Act’s purposes are to
address market disruptions, ensure the
continued widespread availability and
affordability of commercial property
and casualty insurance for terrorism
risk, and to allow for a transition period
for the private markets to stabilize and
build capacity while preserving State
insurance regulation and consumer
protections.

Title | of the Act establishes a
temporary federal program of shared
public and private compensation for
insured commercial property and
casualty losses resulting from an act of
terrorism, which as defined in the Act
is certified by the Secretary of the
Treasury, in concurrence with the
Secretary of State and the Attorney
General. The Act authorizes Treasury to
administer and implement the
Terrorism Risk Insurance Program,
including the issuance of regulations
and procedures. The Program will end
on December 31, 2005. Thereafter, the
Act provides Treasury with certain
continuing authority to take actions as
necessary to ensure payment,
recoupment, adjustments of
compensation and reimbursement for
insured losses arising out of any act of
terrorism (as defined under the Act)
occurring during the period between
November 26, 2002, and December 31,
2005.

Each entity that meets the definition
of “insurer” (well over 2000 firms) must
participate in the Program. The amount
of federal payment for an insured loss
resulting from an act of terrorism is to
be determined based upon insurance
company deductibles and excess loss
sharing with the Federal Government, as
specified by the Act and the
implementing regulations. An insurer’s
deductible increases each year of the
Program, thereby reducing the Federal
Government’s share prior to expiration
of the Program. An insurer’s deductible
is calculated based on a percentage of
the value of direct earned premiums
collected over certain statutory periods.
Once an insurer has met its individual
deductible, the federal payments cover
90 percent of insured losses above the
deductible, subject to an annual
industry-aggregate limit of $100 billion.

The Program provides a federal
reinsurance backstop for three years.
The Act provides Treasury with
authority to recoup federal payments
made under the Program through

policyholder surcharges, up to a
maximum annual limit. The Act also
prohibits duplicative payments for
insured losses that have been covered
under any other federal program.

The mandatory availability or ‘“make
available’ provisions in section 103(c)
of the Act require that, for Program Year
1, Program Year 2, and, if so determined
by the Secretary of the Treasury, for
Program Year 3, all entities that meet
the definition of insurer under the
Program must make available in all of
their property and casualty insurance
policies coverage for insured losses
resulting from an act of terrorism. This
coverage cannot differ materially from
the terms, amounts and other coverage
limitations applicable to losses arising
from events other than acts of terrorism.
The Secretary of the Treasury may
determine, not later than September 1,
2004, to extend the make available
requirements through Program Year 3,
based on factors referenced in section
108(d)(1) of the Act. Regardless of
whether the make available
requirements of section 103 are
extended, the Program and the Act’s
federal backstop for insured losses
resulting from acts of terrorism continue
through December 31, 2005.

As conditions for federal payment
under the Program, insurers must
provide clear and conspicuous
disclosure to the policyholders of the
premium charged for insured losses
covered by the Program and the Federal
share of compensation for insured losses
under the Program. In addition, the Act
requires that insurers submit claims and
make certain certifications to Treasury.
Treasury has recently published in the
Federal Register a proposed rule
concerning claims regulations for the
Program. See 68 FR 67100 (Dec. 1,
2003).

The Act also contains specific
provisions designed to manage litigation
arising out of or resulting from a
certified act of terrorism. Among other
provisions, section 107 creates, upon
certification of an act of terrorism by the
Secretary, an exclusive Federal cause of
action and remedy for property damage,
personal injury, or death arising out of
or relating to an act of terrorism;
preempts certain State causes of action;
provides for consolidation of all civil
actions in Federal court for any claim
(including any claim for loss of
property, personal injury, or death)
relating to or arising out of an act of
terrorism; and provides that amounts
awarded in actions for property damage,
personal injury, or death that are
attributable to punitive damages are not
to be counted as “‘insured losses” and
not paid under the Program. The Act

also provides the United States with the
right of subrogation with respect to any
payment or claim paid by the United
States under the Program. In this
rulemaking, Treasury is proposing to
implement these provisions of the Act
to the extent that regulations are
necessary for administration of the
Program or involve the Federal share of
compensation under the Program. This
proposed regulation addresses the
advance approval of proposed
settlements of causes of action described
in section 107 of the Act, as directed by
the President in a Memorandum to the
Secretary of the Treasury. See 38
Weekly Comp. Pres. Doc. 2096 (Nov. 25,
2002) (also accessible at
www.treasury.gov/trip).

In implementing the Program,
Treasury is guided by several goals.
First, Treasury strives to implement the
Act in a transparent and effective
manner that treats comparably those
insurers required to participate in the
Program and provides necessary
information to policyholders in a useful
and efficient manner. Second, in accord
with the Act’s stated purposes, Treasury
seeks to rely as much as possible on the
State insurance regulatory structure. In
that regard, Treasury has coordinated
the implementation of all aspects of the
Program with the National Association
of Insurance Commissioners (NAIC).
Third, to the extent possible within
statutory constraints, Treasury seeks to
allow insurers to participate in the
Program in a manner consistent with
procedures used in their normal course
of business. Finally, given the
temporary and transitional nature of the
Program, Treasury is guided by the Act’s
goal that insurers develop their own
capacity, resources, and mechanisms for
terrorism insurance coverage when the
Program expires.

B. Previously Issued Interim Guidance
and Regulations

To assist insurers, policyholders, and
other interested parties in complying
with immediately applicable
requirements of the Act prior to the
issuance of regulations, Treasury issued
interim guidance in four separate
notices, on December 3 and 18, 2002
and on January 22 and March 25, 2003.
The interim guidance addressed issues
requiring clarification to immediately
applicable provisions. The guidance
was to be relied upon by insurers until
superseded by regulations or a
subsequent notice.

Treasury’s first notice of Interim
Guidance was published in the Federal
Register at 67 FR 76206 on December
11, 2002, and addressed, among other
matters, statutory disclosure obligations
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of insurers as conditions for federal
payment under the Program; the
requirement that an insurer ‘“make
available” terrorism insurance; and how
insurers were to calculate the “‘direct
earned premium’’ received from
commercial lines of property and
casualty insurance as well as their
“insurer deductibles’ for purposes of
the Program.

Treasury’s second notice of interim
guidance was published at 67 FR 78864
on December 26, 2002. The Interim
Guidance addressed the statutory
categories of ““insurers’ that are
required to participate in the Program,
including their “affiliates’; provided
clarification on the scope of insured
losses covered by the Program; and
provided additional guidance to enable
eligible surplus line carriers listed on
the NAIC Quarterly Listing of Alien
Insurers or Federally approved insurers
to calculate their insurer deductibles for
purposes of the Program. This was
followed by Treasury’s third notice of
interim guidance, which was published
at 68 FR 4544 on January 29, 2003, and
further clarified certain disclosure and
certification requirements, and
addressed issues concerning non-U.S.
insurers, and the scope of the term
“insured loss”” under the Act.1

On February 28, 2003 (68 FR 9804)
Treasury published an interim final rule
together with a proposed rule
addressing the scope of the program,
key definitions and certain general
provisions to lay the groundwork for
program implementation. This interim
final rule was finalized and published
in the Federal Register at 68 FR 41250
(July 11, 2003) (as amended at 68 FR
48280 (Aug. 13, 2003)) and created
Subpart A of Part 50 in Title 31 of the
Code of Federal Regulations. Treasury’s
second regulation created Subparts B
and C of Part 50 as an interim final rule
published in the Federal Register at 68
FR 19301 (Apr. 18, 2003) and was
finalized and published at 68 FR 59720
(Oct. 17, 2003). These regulations
address disclosures that insurers must
make to policyholders as a condition for
federal payment under the Act, and
requirements that insurers make
available, in their commercial property
and casualty insurance policies,
terrorism risk coverage for insured
losses under the Program.

1Treasury’s fourth interim guidance, published at

68 FR 15039 on March 27, 2003, provided insurers
a procedure by which they could seek to rebut a
presumption of control established in Treasury’s
first set of interim final regulations. The Interim
Guidance has subsequently been superseded by a
provision in the final rule for Subpart A of Part 50,
Title 31 published at 68 FR 41250 (July 11, 2003).

Treasury also created a Subpart D to
Part 50 of Title 31, which was first
proposed and published in the Federal
Register at 68 FR 19309 (Apr. 18, 2003)
and finalized and published at 68 FR
59715 (Oct. 17, 2003). This regulation
applies the provisions of the Act to State
residual market insurance entities and
State workers’ compensation funds.

Most recently, Treasury published a
proposed rule in the Federal Register at
68 FR 67100 (December 1, 2003) that
adds Subparts F and G to Part 50 of Title
31. Subpart F establishes procedures for
filing claims for payment of the Federal
share of compensation for insured
losses. Subpart G addresses information
to be retained related to the handling
and settlement of claims to enable
Treasury to perform financial and claim
audits.

1l. The Proposed Rule
A. Overview

The rule proposed in this notice
would create Subpart | of Part 50 in
Title 31 of the Code of Federal
Regulations. It would implement the
litigation management provisions in
section 107 of the Act, provide for
advance approval of settlements of
certain causes of action, and clarify
related aspects of the Program. Upon
certification of an act of terrorism by the
Secretary, section 107 creates a Federal
cause of action for property damage,
personal injury, or death arising out of
or resulting from the act of terrorism,
which is the exclusive cause of action
and remedy for such losses. In addition,
section 107 provides that:

« All State causes of action of any
kind for property damage, personal
injury, or death arising out of or
resulting from an act of terrorism that
are otherwise available under State law
are preempted;

 Civil actions are to be consolidated
in a Federal district court or courts, as
designated by the Judicial Panel on
Multidistrict Litigation, which shall
have original and exclusive jurisdiction
over all actions for any claim (including
any claim for loss of property, personal
injury, or death) relating to or arising
out of an act of terrorism;

« The substantive law for decision in
such actions shall be derived from the
law, including choice of law principles,
of the State in which the act of terrorism
occurred, unless such law is otherwise
inconsistent with or preempted by
Federal law;

¢ Any amounts awarded in any action
for property damage, personal injury, or
death under section 107 that are
attributable to punitive damages shall

not count as “‘insured losses” for
purposes of the Program;

¢ Contractual arbitration rights are
preserved; and

¢ The United States has a right of
subrogation with respect to any
payment or claim paid pursuant to the
Act.

In connection with the
implementation of the litigation
management provisions of the Act, the
President directed the Secretary to use
his authority under the Act to require
insurers to obtain Treasury’s advance
approval before settling certain causes
of action described in section 107 of the
Act. The following discussion includes
a section-by-section analysis of these
proposed regulatory provisions.

B. Exclusive Federal Cause of Action
and Remedy (Section 50.80)

Section 107(a)(1) of the Act states that
once the Secretary has certified that an
act of terrorism has occurred pursuant
to section 102 of the Act, there shall
exist a Federal cause of action for
property damage, personal injury, or
death arising out of or resulting from
such act of terrorism. The Federal cause
of action shall be the exclusive cause of
action and remedy for claims for
property damage, personal injury, or
death arising out of or relating to such
act of terrorism, except as provided in
section 107(b) of the Act, as discussed
further below. The exclusive Federal
cause of action created by the Act
applies to all actions for property
damage, personal injury, or death
arising out of or resulting from a
certified act of terrorism, regardless of
whether the cause of action involves an
insured loss covered by commercial
property and casualty insurance.
Section 50.80(a) of the proposed rule
follows this provision of the Act.

Section 107(b) of the Act creates an
exception to the exclusive Federal cause
of action and remedy established in
section 107(a) by stating that nothing in
the litigation management provisions of
section 107 shall in any way limit the
liability of any government,
organization, or person who knowingly
participates in, conspires to commit,
aids and abets, or commits any act of
terrorism certified as such under the
Act. The proposed rule reflects this
exception.

Section 107(e) of the Act provides that
section 107 applies only to actions for
property damage, personal injury, or
death that arise out of or result from acts
of terrorism that occur or occurred
during the effective period of the
Program. Under the Act, the Program
terminates on December 31, 2005 (see
section 108(a) of the Act); therefore the
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proposed rule provides that the
exclusive cause of action and remedy
exists only for those causes of action
that arise out of or result from certified
acts of terrorism that occur through
December 31, 2005.

Finally, section 107(d) of the Act
provides that section 107 shall not be
construed to affect (1) any party’s
contractual right to arbitrate a dispute;
or (2) any provision of the Air
Transportation Safety and System
Stabilization Act (Pub. L. 107-42; 49
U.S.C. 40101 note). Section 50.80(c) of
the proposed rule follows the provisions
of the Act.

C. Preemption of State Causes of Action
(Section 50.81)

The Act preempts all State causes of
action for property damage, personal
injury, or death arising out of or
resulting from an act of terrorism that
are otherwise available under State law,
except as provided in section 107(b).
See section 107(a)(2) of the Act. Section
50.81 of the proposed rule reflects this
statutory preemption and includes the
circumstances where the Act does not
limit liability (i.e., for causes of action
against any government, organization, or
person who knowingly participates in,
conspires to commit, aids and abets, or
commits any act of terrorism.)

Treasury recognizes that the Act’s
preemption of State causes of action for
personal injury or death raises a
question regarding the treatment of
workers’ compensation claims under
section 107. It is Treasury’s view that
section 107(a)(2) of the Act does not
preempt workers’ compensation claims
involving personal injury or death on
the basis that workers’ compensation
claims are not “‘causes of action” for
personal injury or death within the
meaning of section 107. A “‘cause of
action” is a group of operative facts
giving rise to one or more bases for one
person to sue and obtain a remedy in
court from another person.2 As a general
matter, the laws of the various States
have eliminated *‘causes of action” for
work-related injuries and replaced them
with various types of workers’
compensation systems; therefore, there
are no ‘‘causes of action * * *
otherwise available under State law’ for
work related injuries within the
meaning of section 107(a)(2). Thus, it is
Treasury’s view that the preemption
provision in section 107(a)(2) does not
extend to workers’ compensation
systems in the various States.

2See Black’s Law Dictionary 214 (7th ed. 1999).

D. Program Procedures for Notifying
Federal Court

Section 107(a)(4) of the Act provides
that for each act of terrorism certified by
the Secretary pursuant to section 102 of
the Act, the Judicial Panel on
Multidistrict Litigation shall designate
one district court or, if necessary,
multiple district courts of the United
States that shall have original and
exclusive jurisdiction over all actions
for any claim (including any claim for
loss of property, personal injury, or
death) relating to or arising out of an act
of terrorism.

The Act also provides that the Judicial
Panel on Multidistrict Litigation is to
designate the district court or courts not
later than 90 days after the occurrence
of an act of terrorism. However, it is the
Secretary’s certification of an act of
terrorism that triggers the creation of the
exclusive Federal cause of action and
the need for the Judicial Panel to
designate a district court for the
consolidation of actions. Therefore, to
facilitate administration of the Program,
Treasury intends to notify the Panel as
soon as practicable following any
certification of an act of terrorism. In
this regard, Treasury is considering the
appropriate operational procedures that
it would follow once an act of terrorism
is certified by the Secretary. Treasury
invites comments on such procedures
from all interested parties.

E. Failure To Litigate in Federal Court
Pursuant to the Act

In applying section 107(a)(4) of the
Act specifically to the Program,
Treasury is considering whether it is
appropriate or necessary to include in
Part 50 a rule providing that any
amounts awarded in any civil action
relating to or arising out of an act of
terrorism that are not awarded by the
district court or district courts
designated by the Judicial Panel on
Multidistrict Litigation shall be
ineligible for compensation, regardless
of whether the amounts awarded are
insured losses covered by commercial
property and casualty insurance issued
by an insurer. Treasury solicits public
comment on such a provision from all
interested parties.

F. Treasury’s Advance Approval of
Settlements (Section 50.82)

On November 26, 2002, upon signing
the Terrorism Risk Insurance Act of
2002, the President issued a
Memorandum to the Secretary of the
Treasury that directed the Secretary to
propose a rule requiring insurers to
obtain the advance approval of Treasury
of any proposed settlements of causes of

action described in section 107 of the
Act arising out of or resulting from an
act of terrorism. 38 Weekly Comp. Pres.
Doc. 2096 (Nov. 25, 2002) (also
accessible at www.treasury.gov/trip).
The Act authorizes Treasury to
administer the Program, investigate and
audit claims, and pay the Federal share
of compensation for insured losses. (see
section 104(a) of the Act). In addition,
under section 103(b)(3) of the Act,
Treasury is authorized to prescribe
reasonable procedures concerning
insurers’ processing of claims for
insured losses, which become
conditions for federal payment.
Pursuant to its administrative authority
under the Act and to protect the
interests of the United States, the
proposed rule requires advance
approval by Treasury of proposed
settlements of certain causes of action
described in section 107, to the extent
liability for such causes of action is
covered by or paid, in whole or in part,
by an insurer pursuant to coverage for
insured losses under the Program,
provided that the insurer intends to
submit the settlement as part of its claim
for federal payment under the Program.

1. Pre-Approval of Certain Proposed
Settlements

Under section 104(a)(2), the Secretary
is authorized to prescribe regulations to
administer and implement the Program
effectively. Treasury believes that
establishing monetary thresholds below
which an insurer is not required to seek
pre-approval by Treasury of settlements
balances the need to protect the
interests of the United States with the
administrative costs involved in the
advance approval of settlements.
Treasury invites comments on these
thresholds (which are explained in more
detail below) from all interested parties.

Treasury’s proposed rule would
require an insurer to seek Treasury’s
advance, written approval where an
insurer (directly or through its insured)
intends to settle a Federal cause of
action involving third-party liability
claims (by a third party against an
insured and/or the insurer) for property
damage, personal injury, or death
arising out of or resulting from an act of
terrorism when:

* Any portion of the proposed
settlement amount that is attributable to
liability for personal injury or death is
$1 million or more, or that is
attributable to liability for property
damage (including loss of use) is $5
million or more, regardless of the
number of third-party liability claims
being settled; and

« All or part of the settlement amount
is expected to be part of the insurer’s
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claim for federal payment under the
Program (included in the insurer’s
aggregate insured losses). No approval is
required if the insurer does not intend
to and does not submit all or part of the
settlement as part of its claim for federal
payment of insured losses under the
Program.

Treasury notes that its proposed
settlement approval requirement applies
to Federal causes of action described
above regardless of whether a lawsuit
has actually been filed or an arbitration
commenced with respect to the matter.

Treasury also notes that settlements
that are not required to be submitted for
prior approval are still subject to
Treasury review, like any other claim, at
the point of claim submission by the
insurer or at the time of any audit (see
Subparts F and G proposed as part of
claims and audit rulemakings, 68 FR
67100 (Dec. 1, 2003).

Treasury views this prior approval
requirement as extending to settlements
for insured losses arising from third-
party claims for property damage,
personal injury or death against a
commercial insured. Most commercial
liability policies provide coverage for
the insured’s defense of such action. In
this regard, the insurer is usually
involved in the settlements of litigated
third-party property and casualty
claims. Through the insurer, Treasury
will have final settlement approval
authority.

Coverage disputes and other civil
actions involving contract rights are not
included in the scope of the civil
actions requiring advanced settlement
approval by Treasury. Such disputes
involve causes of action that are based
on contract law, not on property
damage, personal injury, or death and
are not subject to prior approval by
Treasury.

Treasury seeks comments on how
frequently claims are received by
commercial property and casualty
insurers under commercial liability
policies where the insured settles
directly with a claimant and then
notifies the insurer after the settlement
has been consummated. In this
situation, if the insurer was not
promptly notified in advance of the
settlement, the insurer may have
difficulty meeting the requirement to
obtain prior approval from Treasury of
the proposed settlement, jeopardizing
the application of federal reinsurance
under the Program. Treasury invites
public comments on the frequency of
such situations, the size of claims
usually involved, and possible
approaches to address these situations.

2. Factors To Be Reviewed by Treasury

In determining whether to approve a
proposed settlement, and in keeping
with its obligation to safeguard the use
of taxpayer resources, Treasury will
consider the nature of the insured loss,
the facts and circumstances surrounding
the loss, and other factors such as
whether:

* The proposed settlement
compensates for a bona fide loss that is
an insured loss under the terms and
conditions of the underlying
commercial property and casualty
insurance policy;

< Any amount of the proposed
settlement is attributable to punitive or
exemplary damages intended to punish
or deter (whether or not specifically so
described as such damages);

* The settlement amount offsets
amounts received from the United
States pursuant to any other Federal
program;

» Attorneys’ fees and expenses in
connection with the settlement are
unreasonable or inappropriate, in whole
or in part and whether they have caused
the insured losses under the underlying
commercial property and casualty
insurance policy to be overstated; and

* Any other criteria that Treasury
may consider appropriate, depending on
the facts and circumstances surrounding
the settlement, including the
information contained in section 50.83.

Additionally, Treasury will review
any proposed settlement in accordance
with proposed section 50.50 of Subpart
F, including whether:

¢ The settlement was fraudulent,
collusive, in bad faith, or otherwise
dishonest; and

e The insurer took all businesslike
steps reasonably necessary to properly
and carefully investigate and ascertain
the amount of the loss consistent with
appropriate business practices.

3. Settlement Without Treasury’s
Approval

If an insurer settles a cause of action
after Treasury has rejected the proposed
settlement, or if an insurer settles a
cause of action without seeking
Treasury’s approval in advance, as
required by section 50.82, the insurer
will not be entitled to the Federal share
of the amount paid as part of its claim
for federal payment unless the insurer
can demonstrate, to the satisfaction of
the Treasury, extenuating
circumstances. Also, the insurer shall
not be entitled to include the paid
settlement amount as an insured loss in
its aggregate insured losses (whether or
not those aggregate insured losses
exceed the insurer deductible) for

purposes of calculating the Federal
share of compensation due to the
insurer under the Program. Treasury is
proposing to make advance approval of
certain settlements a condition for
federal payment under the Program,
unless the insurer demonstrates, to the
satisfaction of the Treasury, that
extenuating circumstances prevented
the insurer from seeking Treasury’s
advance approval.

4. Ensuring That Punitive Damages Are
Not Compensated for Under the
Program

Section 107(a)(5) of the Act provides
that any amounts awarded in actions
under section 107(a)(1) of the Act
(exclusive Federal cause of action for
property damage, personal injury, or
death arising out of or resulting from an
act of terrorism) that are attributable to
punitive damages shall not count as
insured losses under the Act. Punitive
damages, sometimes also referred to as
exemplary damages, are damages that
are not compensatory in nature but are
an award of money made to a claimant
solely to punish or deter a wrongdoer.
Because section 107(a)(5) of the Act
does not consider punitive damages as
“insured losses’ under the Act, the
Federal Government will not
compensate an insurer for such
damages. Accordingly, Treasury has
proposed amending section 50.5 of
Subpart A (as part of another proposed
rulemaking recently published in the
Federal Register) and amending the
definition of “insured loss” specifically
to exclude punitive or exemplary
damages as compensable under the
Program.

Consistent with the proposed claims
procedures rule, a factor Treasury will
consider in approving a proposed
settlement is whether the settlement
excludes punitive damages, regardless
of how the parties to the settlement
agreement characterize the payment. An
insurer shall be required to identify any
portion of a proposed settlement
amount that is attributable to punitive
damages, or that intends to compromise
a claim or demand for punitive damages
in a cause of action for which punitive
damages could be awarded. Treasury
will review proposed settlements to
determine whether all or part of the
settlement amount is intended to
compromise an actual or threatened
claim for punitive or exemplary
damages, even if the settlement does not
indicate that the payment includes
punitive or exemplary damages.
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5. Evaluating Attorneys’ Fees and
Expenses

One of the factors Treasury will take
into account in reviewing proposed
settlements is the amount of attorneys’
fees and other legal expenses. In
evaluating the appropriateness of
attorneys’ fees and expenses that are
part of any proposed settlement,
Treasury intends to consider such
factors as those weighed by Federal
courts regarding the reasonableness of
attorneys’ fees under applicable law.
Among the factors Treasury may
consider are the time and labor
required; the novelty and difficulty of
the questions; the skill requisite to
perform the legal service properly; the
customary fee; whether the fee is fixed
or contingent; the amount involved and
results obtained; the experience,
reputation, and the ability of the
attorneys; and awards in similar cases.
In addition, Treasury will determine
whether the attorneys’ fees in question
have caused the insured losses under
the underlying commercial property and
casualty insurance policy to be
overstated.

G. Procedures for Requesting Approval
of Settlements (Section 50.83)

Section 50.83 of the proposed rule
establishes a procedure for an insurer to
submit proposed settlements for
advance approval by Treasury.
Generally, within 30 days after
Treasury’s receipt of a complete notice
of the proposed settlement and an
insurer’s request that the proposed
settlement be approved, Treasury may
issue a written response and either
approve or disapprove the proposed
settlement, in whole or in part. If
Treasury does not issue a written
response within 30 days after its receipt
of a complete notice (or within the time
as extended in writing by Treasury), the
request for advance approval of the
settlement will be deemed approved
under section 50.83. (The settlement
will still be subject to review under the
claims procedures.) The proposed rule
also outlines the minimum information
Treasury believes may be relevant and
useful in considering whether to
approve a proposed settlement.
Treasury invites public comment
concerning this settlement approval
request process.

H. Right of Subrogation (Section 50.84)

Section 107(c) of the Act provides that
the United States shall have the right of
subrogation with respect to any
payment or claim paid by the United
States under the Act. In most
commercial insurance policies,

insurance companies become
subrogated to the rights of the persons
they pay, to the extent of payment. In
section 50.85, Treasury proposes to
require insurers to take steps to preserve
rights of subrogation under section
107(c).

I11. Procedural Requirements

Executive Order 12866, ‘‘Regulatory
Planning and Review”

This proposed rule is a significant
regulatory action for purposes of
Executive Order 12866, ‘‘Regulatory
Planning and Review,” and has been
reviewed by the Office of Management
and Budget.

Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act, 5 U.S.C. 601 et seq., it is hereby
certified that this proposed rule will not
have a significant economic impact on
a substantial number of small entities.
Accordingly, a regulatory flexibility
analysis is not required. The proposed
rule establishes requirements for
advance approval of settlements when
claims are to be submitted for insured
losses. There is no impact on small
insurers unless an act of terrorism
occurs and federal compensation is
sought by small insurers entitled to
reimbursement for their insured losses.
If an act of terrorism occurs and federal
payment is sought through a claim, the
proposed rule’s impact on small
insurers is likely to be minimal because
most of the information that would have
to be submitted in connection with
Treasury approval of settlements largely
duplicates information already
contained in an insurer claim file or an
attorney case file. Moreover, the $1
million and $5 million thresholds for
the submission of settlements to
Treasury for approval is likely further to
minimize burdens on small insurers.

Paperwork Reduction Act

The collection of information
contained in this proposed rule has
been submitted to the Office of
Management and Budget (OMB) for
review under the requirements of the
Paperwork Reduction Act, 44 U.S.C.
3507(d). An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by OMB.

Organizations and individuals
desiring to submit comments
concerning the collection of information
in the proposed rule should direct them
to the Desk Officer for the Department
of the Treasury, Office of Information
and Regulatory Affairs, Office of

Management and Budget, Washington,
DC 20503 (preferably by FAX to 202—
395-6974, or by email to
jlackeyj@omb.eop.gov). A copy of the
comments should also be sent to
Treasury at the following address:
Terrorism Risk Insurance Program,
Attention: Terrorism Risk Insurance
Program Public Comment Record, Room
2100, 1425 New York Avenue, NW.,
Washington, DC 20220 and
electronically to:
triacomments@do.treas.gov. Comments
on the collection of information should
be received by June 7, 2004.

Treasury specifically invites
comments on: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
mission of Treasury and whether the
information will have practical utility;
(b) the accuracy of the estimate of the
burden of the collections of information
(see below); (c) ways to enhance the
quality, utility, and clarity of the
information collection; (d) ways to
minimize the burden of the information
collection, including through the use of
automated collection techniques or
other forms of information technology;
and (e) estimates of capital or start-up
costs and costs of operation,
maintenance, and purchase of services
to maintain the information.

The collection of information in the
proposed rule is the information
required in connection with requests for
Treasury approval of proposed
settlements in 8§ 50.83. The submission
of specified information in connection
with a proposed settlement is
mandatory for any insurer that seeks
payment of a Federal share of
compensation.

If an act of terrorism is certified under
the Act, the number of settlements, if
any, will be determined by the size and
nature of the certified act of terrorism.
Because of the extreme uncertainty
regarding any such event, a “‘best
estimate” has been developed based on
the considered judgment of Treasury.
This estimate has 100 insurers
sustaining insured losses; each of these
insurers would process an average of
100 underlying claims for a total of
10,000 claims. If one in five claims
involves amounts in dispute that exceed
the monetary thresholds in §50.82(a),
there would be 2,000 claims eligible for
settlement. If 90 percent of these claims
settle before any judgment or award,
this would require 1,800 claims to be
submitted to Treasury for advance
approval under Subpart I.

The information required by Treasury
in connection with a request for
advanced approval of a proposed
settlement in §50.83 largely duplicates
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information already contained in an
insurer claim file or an attorney case
file. The burden associated with
compiling and submitting such
information to Treasury is therefore
relatively moderate.

Accordingly, Treasury estimates that
the proposed rule will impose 5 hours
of burden with respect to each claim.
The estimated annual burden of the
proposed rule is therefore 9,000 hours.

List of Subjects in 31 CFR Part 50
Terrorism risk insurance.
Authority and Issuance

For the reasons set forth above, 31
CFR part 50 is proposed to be amended
as follows:

PART 50—TERRORISM RISK
INSURANCE PROGRAM

1. The authority citation for part 50
continues to read as follows:

Authority: 5 U.S.C. 301; 31 U.S.C. 321,
Title I, Pub. L. 107-297, 116 Stat. 2322 (15
U.S.C. 6701 note).

2. Subpart | of part 50 is added to read
as follows:

Subpart I—Federal Cause of Action;
Approval of Settlements

Sec.
50.80
50.81

Federal cause of action and remedy.

State causes of action preempted.

50.82 Advance approval of settlements.

50.83 Procedure for requesting approval of
proposed settlements.

50.84 Subrogation.

Subpart I—Federal Cause of Action;
Approval of Settlements

§50.80 Federal cause of action and
remedy.

(a) General. Upon certification of an
act of terrorism pursuant to section 102
of the Act, there shall exist a Federal
cause of action for property damage,
personal injury, or death arising out of
or resulting from such act of terrorism,
pursuant to section 107 of the Act,
which shall be the exclusive cause of
action and remedy for claims for
property damage, personal injury, or
death arising out of or relating to such
act of terrorism, except as provided in
paragraph (c) of this section.

(b) Effective period. The exclusive
Federal cause of action and remedy
described in paragraph (a) of this
section shall exist only for causes of
action for property damage, personal
injury, or death that arise out of or result
from acts of terrorism that occur or
occurred during the effective period of
the Program as set forth in section 108
of the Act.

(c) Rights not affected. Nothing in
section 107 of the Act or this Subpart
shall in any way:

(1) Limit the liability of any
government, organization, or person
who knowingly participates in,
conspires to commit, aids and abets, or
commits any act of terrorism;

(2) Affect any party’s contractual right
to arbitrate a dispute; or

(3) Affect any provision of the Air
Transportation Safety and System
Stabilization Act (Pub. L. 107-42; 49
U.S.C. 40101 note).

§50.81 State causes of action preempted.

Upon certification of an act of
terrorism pursuant to section 102 of the
Act, all State causes of action of any
kind for property damage, personal
injury, or death arising out of or
resulting from such act of terrorism that
are otherwise available under State law
are preempted, except that, pursuant to
section 107(b) of the Act, nothing in this
section shall limit in any way the
liability of any government,
organization, or person who knowingly
participates in, conspires to commit,
aids and abets, or commits the act of
terrorism certified by the Secretary.

8§50.82 Advance approval of settlements.

(a) General. An insurer shall submit to
Treasury for advance approval any
proposed agreement to settle or
compromise any Federal cause of action
for property damage, personal injury, or
death, including any agreement between
its insured(s) and third parties,
involving an insured loss, all or part of
the payment of which the insurer
intends to submit as part of its claim for
Federal payment under the Program,
when:

(1) Any portion of the proposed
settlement amount that is attributable to
an insured loss or losses involving
personal injury or death in the aggregate
is $1 million or more, regardless of the
number of causes of action or insured
losses being settled; or

(2) Any portion of the proposed
settlement amount that is attributable to
an insured loss or losses involving
property damage (including loss of use)
in the aggregate is $5 million or more,
regardless of the number of causes of
action or insured losses being settled.

(b) Factors. In determining whether to
approve a proposed settlement in
advance, Treasury will consider the
nature of the loss, the facts and
circumstances surrounding the loss, and
other factors such as whether:

(1) The proposed settlement
compensates for a loss that is an insured
loss under the terms and conditions of

the underlying commercial property and
casualty insurance policy;

(2) Any amount of the proposed
settlement is attributable to punitive or
exemplary damages intended to punish
or deter (whether or not specifically so
described as such damages);

(3) The settlement amount offsets
amounts received from the United
States pursuant to any other Federal
program;

(4) The settlement does not involve
unreasonable or inappropriate attorneys’
fees and legal expenses and whether
they have caused the insured losses
under the underlying commercial
property and casualty insurance policy
to be overstated; and

(5) Any other criteria that Treasury
may consider appropriate, depending on
the facts and circumstances surrounding
the settlement, including the
information contained in §50.83.

(c) Settlement Without Seeking
Advance Approval or Despite
Disapproval. If an insurer settles a cause
of action or agrees to the settlement of
a cause of action without submitting the
proposed settlement for Treasury’s
advance approval in accordance with
this section and in accordance with
§50.83 or despite Treasury’s
disapproval of the proposed settlement,
the insurer will not be entitled to
include the paid settlement amount (or
portion of the settlement amount, to the
extent partially disapproved) in its
aggregate insured losses for purposes of
calculating the Federal share of
compensation of its insured losses,
unless the insurer can demonstrate, to
the satisfaction of Treasury, extenuating
circumstances.

§50.83 Procedure for requesting approval
of proposed settlements.

(a) Submission of Notice. Insurers
must request advance approval of a
proposed settlement by submitting a
notice of the proposed settlement and
other required information in writing to
the Terrorism Risk Insurance Program
Office or its designated representative.
The address where notices are to be
submitted will be available at http://
www.treasury.gov/trip following any
certification of an act of terrorism
pursuant to section 102(1) of the Act.

(b) Complete Notice. Treasury will
review requests for advance approval
and determine whether additional
information is needed to complete the
notice.

(c) Treasury Response or Deemed
Approval. Within 30 days after
Treasury’s receipt of a complete notice,
or as extended in writing by Treasury,
Treasury may issue a written response
and indicate its partial or full approval
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or rejection of the proposed settlement.
If Treasury does not issue a response
within 30 days after Treasury’s receipt
of a complete notice, unless extended in
writing by Treasury, the request for
advance approval is deemed approved
by Treasury. Any settlement is still
subject to review under the claim
procedures pursuant to § 50.50.

(d) Notice Format. A notice of a
proposed settlement should be entitled,
“Notice of Proposed Settlement—
Request for Approval,” and should
provide the full name and address of the
submitting insurer and the name, title,
address, and telephone number of the
designated contact person. An insurer
must provide all relevant information,
including the following, as applicable:

(1) A brief description of the insured’s
underlying claim, the insured’s loss, the
amount of the claim, the operative
policy terms, defenses to coverage, and
all damages sustained;

(2) An itemized statement of all
damages by category (i.e., actual,
economic and non-economic loss,
punitive damages, etc.);

(3) A statement from the insurer or its
attorney recommending the settlement
and the basis for the recommendation;

(4) The total dollar amount of the
proposed settlement;

(5) Indication as to whether the
settlement was negotiated by counsel,

(6) The net amount to be paid to the
insured and/or third party;

(7) The amount to be paid that will
compensate attorneys for their services
and expenses and an explanation as to
why the amount is not unreasonable;

(8) The amount received from the
United States pursuant to any other
Federal program for compensation of
insured losses related to an act of
terrorism;

(9) The proposed terms of the written
settlement agreement, including release
language and subrogation terms;

(10) Other relevant agreements,
including:

(i) Admissions of liability or
insurance coverage;

(ii) Determinations of the number of
occurrences under a commercial
property and casualty insurance policy;

(iii) The allocation of paid amounts or
amounts to be paid to certain policies,
or to specific policy, coverage and/or
aggregate limits; and

(iv) Any other agreement that may
affect the payment or amount of the
Federal share of compensation to be
paid to the insurer;

(11) A statement indicating whether
the proposed settlement has been
approved by the Federal court or is
subject to such approval and whether
such approval is expected or likely; and

(12) Such other information as may be
requested by Treasury or its designee.

§50.84 Subrogation.

An insurer shall not waive its rights
of subrogation under its insurance
policy and shall take all steps necessary
to preserve the subrogation right of the
United States as provided by section
107(c) of the Act.

Dated: April 29, 2004.

Wayne A. Abernathy,

Assistant Secretary of the Treasury.

[FR Doc. 04—-10205 Filed 5-5-04; 8:45 am]
BILLING CODE 4811-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[RO4-OAR-2004—-GA-0001-200411; FRL—
7656-8]

Approval and Promulgation of
Implementation Plans; Georgia:
Approval of Revisions to the State
Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing to
approve a revision to the Georgia State
Implementation Plan (SIP) submitted by
the Georgia Environmental Protection
Division (GAEPD) on December 24,
2003. The revision pertains to the Post-
1999 Rate-of-Progress Plan (Post-1999
ROP Plan). This submittal was made to
meet the reasonable further progress
requirements of section 182 of the Clean
Air Act, as amended in 1990 (CAA). The
SIP revision also establishes a motor
vehicle emissions budget (MVEB) for
transportation conformity purposes of
160.8 tons per day (tpd) of volatile
organic compounds (VOC) and 318.24
tpd of nitrogen oxides (NOx) for 2004.
Today, EPA is proposing to approve
Georgia’s Post-1999 ROP plan, including
the 2004 MVEBs contained therein. In
addition, in this proposed rulemaking
EPA is providing information on the
status of its transportation conformity
adequacy determination for the 2004
MVEB:s that are contained in the Post-
1999 ROP SIP submittal.

DATES: Written comments must be
received on or before June 7, 2004.
ADDRESSES: Comments may be
submitted by mail to: Scott M. Martin,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,

Atlanta, Georgia 30303-8960.
Comments may also be submitted
electronically, or through hand
delivery/courier. Please follow the
detailed instructions described in
sections IV.B.1 through 3. of the
SUPPLEMENTARY INFORMATION section.

FOR FURTHER INFORMATION CONTACT: Mr.
Scott M. Martin, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303-8960. The
telephone number is (404) 562-9036.
Mr. Martin can also be reached via
electronic mail at martin.scott@epa.gov.

SUPPLEMENTARY INFORMATION:

l. Background

Section 182 of the CAA requires
0zone nonattainment areas with air
quality classified as ‘“moderate’ or
worse to submit plans showing
reasonable further progress towards
attainment of the national ambient air
quality standards (NAAQS). Because
Atlanta was classified as a ‘“‘serious”
nonattainment area for ozone, the CAA
required Georgia to develop a SIP to
reduce emissions of VOCs in the 13-
county Atlanta 1-hour ozone
nonattainment area by 15 percent from
1990 to 1996. The most recent revision
to Georgia’s 15% Rate-of-Progress (ROP)
SIP (i.e., the 15% Plan) was submitted
by the GAEPD on June 17, 1996, and
was approved by the EPA effective May
26, 1999, (64 FR 20186).

The CAA also requires Post-1996
emission reductions of VOCs and/or
NOx totaling 3 percent per year,
averaged over each consecutive three-
year period beginning in 1996 and
continuing through the attainment date.
Georgia chose to rely solely on NOx
emission reductions in its Post-1996
ROP SIP (i.e., the 9% Plan). This plan
was required to describe how Georgia
would achieve reasonable further
progress towards attaining the ozone
NAAQS between 1996 and 1999, the
attainment deadline for serious
nonattainment areas. The most recent
revision to Georgia’s 9% Plan was
submitted June 17, 1996, and was
approved by EPA effective April 19,
1999, (64 FR 13348).

OnJuly 17, 2001, GAEPD submitted
the Atlanta 1-hour ozone attainment SIP
to EPA which included a demonstration
that Atlanta would attain the 1-hour
ozone NAAQS by November 15, 2004.
That attainment demonstration,
including the extension of the
attainment date, was approved by the
EPA in a notice published in the
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Federal Register on May 7, 2002, (67 FR
30574), which cited EPA’s policy to
grant attainment date extensions for
areas dependent upon upwind States’
emission reductions mandated by the
regional NOx SIP Call as a basis for
approval. Subsequently, in challenges to
other attainment date extensions,
several Federal appeals courts ruled that
EPA lacked the authority to grant such
attainment date extensions. On February
20, 2003, EPA filed a motion for
voluntary vacatur of Atlanta’s
attainment date extension and approval
of Atlanta’s ozone attainment
demonstration. On June 16, 2003, the
United States Court of Appeals for the
Eleventh Circuit issued an order
granting EPA’s motion, thereby vacating
approval of the July 17, 2001,
attainment demonstration.

In response to these court rulings,
EPA issued a final rulemaking action in
the September 26, 2003, Federal
Register (68 FR 55469). It included a
determination that the Atlanta area had
failed to attain the 1-hour ozone
standard by the statutory deadline of
November 1, 1999, and that by
operation of law, the Atlanta area was
being reclassified as a ‘“‘severe’” ozone
nonattainment area effective January 1,
2004. Under section 181(a)(1) of the
CAA, the attainment deadline for
Atlanta as a new ‘‘severe”
nonattainment area is ‘‘as expeditiously
as practicable,” but not later than
November 15, 2005.

GAEPD has recently conducted an
Early Attainment Assessment to review
the progress made to date in
implementing the July 17, 2001, ozone
attainment SIP. The Early Attainment
Assessment indicates that the emission
reductions achieved to date from the 1-
hour ozone attainment SIP control
measures have been effective in
reducing monitored levels of ozone and
that the area appears to be on track to
attain by the end of the 2004 ozone
season.

EPA’s September 26, 2003, action
requires submission of a severe area
Post-1999 ROP SIP. The severe area
Post-1999 SIP must describe how at
least a 3 percent per year reduction in
emissions of ozone precursors (VOCs or
NOx) will be achieved, from the time of
failure to meet the *‘serious’ area
attainment date (November 15, 1999)
until the *‘severe’ area attainment date.

This Atlanta severe area Post-1999
ROP SIP contains a description of how
the 3 percent per year reductions in
0zone precursor emissions, required
over the period from November 15,
1999, through November 15, 2004, will
be achieved. It also contains MVEBs for
the Atlanta 1-hour ozone nonattainment

area. Submission only through 2004 is
based on the State’s Early Attainment

Assessment discussed above. GAEPD

requests that EPA review and approve
the Post-1999 ROP SIP and MVEB.

Il. Analysis of State’s Submittal

Plan Requirements: This plan was
prepared in accordance with the SIP
requirements established in 40 CFR part
51, and EPA guidance. The plan
contains all of the required elements of
a rate-of-progress plan, and is consistent
with existing guidelines for
implementation plans. The rate-of-
progress plan contains a detailed
analysis of each of the following
elements: Base Year Emissions
Inventories; Target Level Calculations;
Control Measures; Projected Emissions;
MVEB; Milestone Failure Contingencies;
and Reporting Requirements.

This Post-1999 ROP is not required,
nor intended, to demonstrate attainment
of the 1-hour ozone NAAQS. The ROP
Plan is a description of how emissions
reductions of 3 percent per year in the
Atlanta area will be achieved.
Consistent with Georgia’s 9% plan; this
Post-1999 ROP will rely solely on
reductions of NOx emissions.

In order to develop the Post-1999 ROP
Plan in accordance with EPA guidance,
GAEPD updated the 1990 NOx
emissions in inventory and adjusted the
inventory by removing NOx already
scheduled for control by previous
Federal regulations on motor vehicles
and gasoline volatility. The required
NOx reductions and the resulting target
levels of future NOx emissions were
calculated, growth in NOx emissions
was estimated, and the effects on
projected emissions of various
emissions control rules already adopted
and implemented, or scheduled for
implementation prior to the end of
2004, were calculated. These controls
were found to be more than sufficient to
reduce overall NOx emissions by 3
percent per year while also offsetting all
of the growth in NOx emissions
projected to occur between 1999 and
2002, and between 2002 and 2004.

Calculation of Post-1999 Emission
Target Levels: The Post-1999 ROP SIP
was prepared following the guidance in:
—Section 4.2 of EPA’s Guidance on the

Post-1996 Rate-of-Progress Plan and

the Attainment Demonstration (‘‘the

ROP guidance”);

—The December 23, 1997, guidance
memo from Richard D. Wilson, EPA’s
Acting Assistant Administrator for Air
and Radiation, Guidance for
Implementing the 1-Hour Ozone and
Pre-Existing PM10 NAAQS (“‘the
guidance memo”’); and

—EPA’s Policy guidance on the Use of
MOBILES® for SIP Development and
Transportation Conformity (the
“MOBILES6 policy guidance”).

The ROP guidance provides step-by-
step procedures for calculating the Post-
1999 target level emissions. The
projected inventory for an ROP
milestone year with all control measures
in place and reflecting any growth in
activity projected to occur by the
milestone year must be equal to or less
than the target level of emissions for
that milestone year.

The Rate-of-Progress Inventory is the
base inventory from which the target
levels of emissions for the milestone
years must be calculated. These target
levels reflect the required percent
reductions, net of growth, from base
year emissions that must be achieved to
meet the requirements of the CAA.
Therefore this plan starts with the 1990
Rate-of-Progress Base Year Inventory.

1990 Rate-of-Progress Base Year
Inventory: The 1990 Rate-of-Progress
Base Year inventory is comprised of the
anthropogenic point, area, nonroad, and
mobile sources in the 13-county 1-hour
0zone nonattainment area. The 1990
Rate-of-Progress Base Year Inventory, as
defined in section 4.2 of the ROP
guidance document, has changed since
submittal in November 1993. Emissions
from the mobile and the nonroad sectors
have been updated using the latest
models and, for mobile sources, revised
1990 speeds. The updated 13-county
1990 Rate-of-Progress Base Year
Inventory totals 625.9 NOx tpd (see
Table 1 below). The Adjusted Base Year
mobile source emissions inventories,
described below, also reflect an updated
registration distribution by age.

The December 23, 1997, EPA
guidance memo also allows emission
reductions from sources outside the
nonattainment area to count towards
Post-1999 ROP requirements. Section 5
of the guidance memo states that areas
in nonattainment for the 1-hour ozone
standard can ‘“‘take credit for emissions
reductions obtained from sources
outside the designated nonattainment
area for the Post-1999 ROP requirements
as long as the sources are no farther than
100 km (for VOC sources) or 200 km (for
NOx sources) away from the
nonttainment area * * * [E]Jmissions
from the source(s) outside the
nonattainment area * * * must be
included in the baseline ROP emissions
and target ROP reduction calculation.
Emissions from source(s) outside the
nonattainment area that are not
involved in the substitution would not
have to be inventoried or included in



25350

Federal Register/Vol. 69, No. 88/ Thursday, May 6, 2004 /Proposed Rules

the baseline ROP emissions and target
ROP calculation.”

For this Post-1999 ROP SIP, GAEPD is
including reductions of NOx emissions
at five coal-fired electrical power plants.
These Georgia Power Company plants
impact the nonattainment area but are
located in neighboring counties
designated as attainment for the 1-hour

ozone standard. As a control strategy to
attain the 1-hour ozone standard in
Atlanta, stricter controls have been
placed on these power plants. The 1990
NOx emissions from these five power
plants are shown below in Table 2. All
five of these power plants are located
within 200 kilometers of the Atlanta 1-
hour ozone nonattainment area.

The sum of the updated 1990 Rate-of-
Progress NOx emissions inventory for
the Atlanta 1-hour ozone nonattainment
area plus the 1990 base year NOx
emissions from these five power plants
is approximately 1262.4 tpd (See Table
1 below).

TABLE 1.—1990 RATE-OF-PROGRESS BASE YEAR INVENTORY

1990 NOx emissions (tpd)
Point Area Nonroad Mobile Total
1990 ROP Base Year INVENIOIY .....cccooiiiiiiiiieeiiiiiieee e 121.3 25.7 85.0 393.9 625.9
Five Power Plants INVENTOTY ........coocvieeiiiieeiiieeesiee e siee e svee e sneneeesnnee e 636.5 | coiiieeiiieeiiis | eeevrieee s | e 636.5
I ] = SRS 757.8 25.7 85.0 393.9 1262.4
TABLE 2.—1990 NOx EMISSIONS FROM FIVE POWER PLANTS
1990 NOx
Power plant County emissions
(tpd)
Plant BOWEN .....oviiiiiiiiiiiec ettt ee e e 200.3
Plant Branch ...... 160.1
Plant Hammond .... 78.9
Plant Scherer ..... 87.1
Plant WaNSIEY .......c..oiiiiiiiiiiiieeiie et 110.1
0] | PSPPI 636.5

Adjusted Base Year Inventories: As
explained in section 4.2 of the ROP
guidance, “The 1990 adjusted base year
inventories must be calculated relative
to each milestone * * *year. > * *
The only adjustment that must be made
to the inventories * * * is to recalculate
mobile source emissions. * * *” The
development of the Adjusted Base Year
Inventories requires excluding from
those inventories, the emission
reductions that would occur by the
milestone years as a result of Federal

programs already mandated prior to the

1990 CAA.
The adjustments exclude:

—Emissions reductions that would
occur by the milestone years as a
result of the Federal Motor Vehicle
Control Program (FMVCP)
promulgated prior to the 1990 CAA,;
and

—Reductions that would result by the
milestone years from the Reid Vapor
Pressure (RVP) regulations
promulgated under the Act.

TABLE 3.—FMVCP/RVP REDUCTIONS

These adjustments are made because
states are not allowed to take credit for
emissions reductions that would have
occurred due to fleet turnover from
vehicles meeting pre-1990 standards to
newer cars and trucks, or from
previously existing Federal fuel
regulations. These non-creditable
reductions are called the FMVCP/RVP
reductions. Table 3 below shows the
FMVCP/RVP reductions.

Mobile source FMVCP/RVP
NOx emissions reductions
(tpd) (tpd)
D990 BASE YBAI ..oiiiiiiiiiiiiiiiiiiiiiiettieeteee ettt ta ettt ettt a et e e e n e e e e e e e a e e e e aaaaeas 393.9 | e
1990 Adjusted to 1999 ... 309.1 84.8
1990 Adjusted to 2002 ... 281.6 112.3
1990 AGJUSTEA 10 2004 ... .ottt etttk h et ae et e b et e bt e h bt bt e e R bt b e e R bt e bt bt e b e e bt e nha e bt e enb e beeanee s 263.6 130.3

The 1990 Adjusted Base Year
Inventories were prepared using
MOBILES6.2 emission factors; 1990
speeds extrapolated from the Atlanta
Regional Commission’s (ARC) travel
demand model networks for 2000, 2002,
2004, and 2005; 1990 vehicle miles

traveled (VMT) data provided by
Georgia Department of Transportation;
and an updated fleet age distribution.
The adjusted base year inventory
calculation procedure described in the
ROP guidance, section 4.2, Step 3, was
used. The 13-county 1990 Base Year

NOx Inventory Adjusted to 2002 totals
513.6 tpd, as shown in Table 4. The 13-
county 1990 Base Year NOx Inventory
Adjusted to 2004 totals 495.6 tpd, as
shown in Table 5.
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TABLE 4.—1990 ADJUSTED TO 2002 BASE YEAR NOx INVENTORY

NOx emissions (tpd)
Point Area Nonroad Mobile Total
1990 AJJUSEED t0 2002 ....ccuveiieirieeeiiie ettt 121.3 25.7 85.0 281.6 513.6
Five POWET PIANTS .....oiiiiiiiiiiiece e 636.5 | oo | e | e 636.5
I ] = SR STRRRRR 757.8 25.7 85.0 281.6 1150.1
TABLE 5.—1990 ADJUSTED TO 2004 BASE YEAR NOx INVENTORY
NOx emissions (tpd)
Point Area Nonroad Mobile Total
1990 AdJUSLE t0 2004 ....ocvivieeeiieiieiiriert et 121.3 25.7 85.0 263.6 495.6
Five POWET PIANtS ......cccviiiiiiiiiiiii e 636.5 | .ooiiiiiiiieiies | e | e 636.5
1o ] = LU PROURRURPRN 757.8 25.7 85.0 263.6 1132.1

Required Emission Reductions: To
calculate the required emissions
reduction in tpd, the adjusted base year
inventory adjusted to each ROP target
year is added to the 1990 NOx
emissions from the five power plants,
then multiplied by 3 percent for each
year between the previous target year
(2999 or 2002) and the current target
year (2002 or 2004). The required NOx
reductions for 2002 and 2004 are
presented in Tables 6 and 7,
respectively.

TABLE 6.—REQUIRED NOx
REDUCTIONS FOR 2002

Adjusted Base Year Inven-
tory
Plus Power Plant Emissions

513.6 tpd

1150.1 tpd

Times Factor (3% x 3 years) x0.09
Emissions Reductions Need-

ed i 103.5 tpd

TABLE 7.—REQUIRED NOx
REDUCTIONS FOR 2004

TABLE 8.—UPDATED NOx EMISSIONS
TARGET LEVEL FOR 1999

+636.5 tpd

Adjusted Base Year Inven-
TOMY e 495.6 tpd
Plus Power Plant Emissions +636.5 tpd
1132.1
Times Factor (3% x 2 years) x0.06
Emissions Reductions Need-
€d i 67.9 tpd

The target level for the previous target
year (1999 or 2002) is needed for
calculating emissions target levels for
the current target year, 2002 or 2004.
The 1999 target level from the 9% Plan
was recalculated using the results of the
updated 1990 Base Year mobile source
and nonroad modeling. To calculate the
updated 1999 target emissions level, the
reductions necessary to meet the 9
percent emissions reduction
requirement and the FMVCP/RVP
reductions were subtracted from the
sum of the 1990 ROP inventory and the
1990 NOx emissions from the five
power plants. The results, in NOx tpd,
are shown in Table 8 below:

1990 NOx ROP Inventory
plus 5 GA Power Plants ...
FMVCP Reductions (1990—
1999) i
Adjusted Base Inventory
Required Reductions (9% of
Adjusted Base)

NOx Target Level for 1999 ..

1262.4 tpd

—84.8 tpd
1177.6 tpd
—106.0 tpd

1071.6 tpd

Target levels for the ROP milestone

years are calculated by su

btracting the

required milestone year reduction and
the fleet turnover correction from the
previous milestone year’s emissions
target level. The fleet turnover
correction is the difference between an
Adjusted Base Year mobile source
emissions inventory adjusted to the
previous target year (1999 or 2002) and
an Adjusted Base Year mobile source

inventory adjusted to the

current target

year (2002 or 2004). Table 9 below
shows the fleet turnover correction.

TABLE 9.—FLEET TURNOVER CORRECTION

Mobile source Fleet turnover
NOx emissions correction
(tpd) (tpd)
1990 AGJUSTEA 10 1999 ...ttt ettt ettt ettt ea bttt e et e bt ea bt e bt bRt e a bt eh bt bt e Rb e e be e sab e e teeebeenbee e 309.1 | oo
Lo 0 Ao | [U S C=To I (o B2 00U UUPRPPN 281.6 27.5
1990 AQJUSTEA 10 2004 ... .oiieeiiiiie ettt ettt ettt sa e et h et e bt ea et e b et b e e Rt e R bt e eh bt E e e Rb e e bt e sab e e bt e e beentee e 263.6 18.0

Tables 10 and 11 show NOx Target
Level Calculations for 2002 and 2004,
respectively.

TABLE 10.—NOx EMISSIONS TARGET
LEVEL FOR 2002

TABLE 10.—NOx EMISSIONS TARGET
LEVEL FOR 2002—Continued

Updated NOx Target Level

for 1999 1071.6 tpd

Required Reduction (9% of
Adjusted Base)

—103.5 tpd



25352

Federal Register/Vol. 69, No. 88/ Thursday, May 6, 2004 /Proposed Rules

TABLE 10.—NOx EMISSIONS TARGET
LEVEL FOR 2002—Continued

Fleet Turnover Correction,
1999 t0 2002 .......cccvvveennene. —27.5 tpd
NOx Target Level for 2002 .. 940.6 tpd

TABLE 11.—NOx EMISSIONS TARGET
LEVEL FOR 2004

NOx Target Level for 2002 .. 940.6 tpd
Required Reduction (6% of

Adjusted Base) .................. —67.9 tpd
Fleet Turnover Correction,

2002 t0 2004 ....coevverreiennn —18.0 tpd
NOx Target Level for 2004 .. 854.7 tpd

Control Measures: This section
describes the control measures being
relied upon for this Post-1999 ROP Plan.
Note that the projected emissions
described below do not reflect any
effects of maximum achievable control
technology (MACT) and reasonably
available control technology (RACT) on
major sources and are therefore
conservatively high. The projected
emissions reflect Federal and/or State
emission controls on all emission source
sectors. All non-Federal control
measures being relied upon for this
Post-1999 ROP SIP have been

implemented and have been codified in
Georgia’s State regulations.

Point Source Control Measures: The
point source control measures included
in this Post-1999 ROP SIP are required
by State regulation and consist of
selective catalytic reduction (SCR),
overfire air (OFA), and/or low NOx
burners with overfire air (LNBOFA) at
the five Georgia Power plants. Controls
at two power plans within the 13-
county 1-hour ozone nonattainment
area, Plant McDonough and Plant Yates,
are also reflected in the projected
emissions. The controls at these two
plants are natural gas technologies
required during the ozone season.

Area Source Control Measures: The
projected area source emissions reflect
Georgia’s ban on open burning in the
nonattainment area during ozone
season. This rule was instituted for the
15% and 9% Plans.

Nonroad Mobile Source Control
Measures: The projected 2002 and 2004
nonroad emissions reflect all applicable
Federal controls on nonroad mobile
sources, as well Georgia’s controls on
gasoline in the 1-hour ozone
nonattainment area.

Mobile Source Control Measures: The
projected mobile source emissions
inventories described below reflect all

Federal and State mobile source control
rules, including annual enhanced
vehicle inspection and maintenance (I/
M) with onboard diagnostics systems
checks on 1996 and newer model year
cars and light trucks; 2-mode ASM tests
on 25-year-old through 1995 model year
vehicles; a check for catalytic converter
tampering and a gas cap pressure test on
all subject vehicles; low-sulfur and low
(7.0 pounds per square inch) Reid Vapor
Pressures gasoline; Stage |l gasoline
vapor recovery; the Federal Motor
Vehicle Control Program, including Tier
1 and (beginning with 2004 models)
Tier 2 tailpipe standards; the National
Low Emission Vehicle (NLEV) program;
and technician training and
certification.

Projected Emissions Overview: With
the exception of mobile sources and
nonroad sources, which were explicitly
modeled for each target year, 2002 and
2004 emissions were projected by
applying projection factors to 1999
emissions inventories. The projection
factors were produced using EPA’s
Economic Growth Analysis System
(EGAS) software, Version 4.0.

Projected 2002 Emissions Summary:
Projected 2002 emissions reflecting the
control measures described above are
summarized in Table 12:

TABLE 12.—2002 PROJECTED NOx EMISSIONS

NOx emissions (tpd)
Point Area Nonroad Mobile Total
2002 ProjeCted INVENTOMY .....c.veeiiiiieeiiiie ettt e st be e e nnre e e nnnnees 68.1 49.8 105.7 364.5 588.1
FIVEr POWET PIANTS .....iiiiiiiiiiiiieie et 3216 | oo | e | e, 321.6
I ] = L PSPPI 389.7 49.8 105.7 364.5 909.7

The projected 2002 NOx emissions of
909.7 tpd are below the 2002 Target
Level Emissions of 940.6 tons of NOx
per day. “Excess’” NOx reductions, the
amount by which the projected

emissions are below the target level,
total 30.9 tpd in 2002.

Projected 2004 Emissions Summary:
The projected 2004 NOx emissions
reflecting the control measures

described above are summarized in
Table 13:

TABLE 13.—2004 PROJECTED NOx EMISSIONS

NOx emissions

(tpd)
Point Area Nonroad Mobile Total
2004 Projected INVENTOMY ...coouiiiiiiiee ittt ettt et e e bb e e st e e s sneeeas 85.5 50.8 105.0 318.2 559.5
FIVE POWET PIANTS ..ot 176.7 | e | v | e, 176.8
TOUA ettt ettt 262.2 50.8 105.0 318.2 736.2

The projected 2004 NOx emissions of
736.2 tpd are below the 2004 Target
Level Emissions of 854.7 tons of NOx
per day. There are 118.5 tpd of excess
NOx reductions in 2004.

Emissions Projection Methodology by
Source Category

Point Source Emissions Projections:
There are two major types of point
sources: electric generating unit (EGU)

point sources and all other (non-EGU)
point sources. For the 2002 Projected
Inventory, emissions from EGU point
sources were obtained from actual
emissions data reported by Georgia
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Power Company to EPA’s Continuous
Emissions Monitoring System (CEMS)
database. Note that these actual EGU
data for 2002 reflect the effects of
controls in operation on several units at
Georgia Power’s Plants Bowen and
Hammond during the 2002 ozone
season. Non-EGU point source
emissions projections for 2002 were
developed by applying projection
factors to 1999 point source emissions
from the 13-county Atlanta 1-hour

ozone nonattainment area. The
nonattainment area point source
emissions were from GAEPD’s 1999
Periodic Emissions Inventory (PEI). The
projection factors used to develop non-
EGU point source emissions for 2002
were from EGAS.

Point source emissions inventories for
2004 were developed by applying EGAS
projection factors to 1999 point source
emissions from the 13-county Atlanta 1-
hour ozone nonattainment area and

from the five power plants outside the
1-hour ozone nonattainment area. The
non-EGU point source emissions were
from the 1999 PEI. The 1999 EGU point
source emission, including those for the
five power plants were from the CEMS
database.

The 2002 and 2004 point source
emissions from the 13-county 1-hour
0zone nonattainment area and from the
five power plants outside that area are
shown in Table 14.

TABLE 14.—PROJECTED POINT SOURCE NOx EMISSIONS

Point source NOx
emissions
(tpd)
2002 2004
13-County Point Source Totals 68.1 85.5
Plant Bowen .........cccoceeeeeiiiiinnns 88.1 21.7
Plant Branch ......... 71.9 53.7
Plant Hammond .... 22.2 13.7
Plant Scherer ........ 79.8 76.8
Plant Wansley ....... 59.7 10.8
[T =T aTo I o) ¢- 1 RSSO PP UP RO PPUPPRRTRROINt 389.7 262.2

Area Source Emissions Projections:
Area source emissions inventories for
2002 and 2004 were developed by
applying EGAS projection factors to area
source emissions for the 13-county
Atlanta 1-hour ozone nonattainment
area from the 1999 PEI.

Nonroad Mobile Source Emissions
Projections: Nonroad mobile source
emissions, with the exception of those
from aircraft and locomotives, were
calculated using EPA’s NONROAD Draft
2002 emissions model (Version 2.2.0).
The NONROAD model reflects the
effects of all federal controls, and of
Georgia gasoline, on nonroad sources of
emissions.

Growth in emissions from aircraft and
locomotives was projected by applying
EGAS projection factors to 1999 PEI
emissions from these sources.

Mobile Source Emissions: The
highway mobile emissions for the 13-
country 1-hour ozone nonattainment
area were developed using the
MOBILEG6.2 emission factor model and
Atlanta Regional Commission’s (ARC)
link-based emissions estimation
procedure. The projected mobile source
emissions inventories reflect all Federal
and State mobile source control rules,
including enhanced I/M, Stage Il vapor
recovery, and Federal tailpipe
standards.

One adjustment had to be made to the
calculated tpd emissions inventories to
arrive at the final motor vehicle
emissions inventories. This adjustment
accounts for the loss of credit from a

State rule allowing exemption from
vehicle inspection and maintenance for
cars 10 years old or older driven fewer
than 5,000 miles per year and owned by
persons 65 years old or older. It was
estimated that this senior I/M
exemption increased VOC and NOx
emissions by 0.39 and 0.11 tpd,
respectively, in 2002. The exemption is
predicted to increase VOC and NOx
emissions by 0.24 and 0.09 tpd,
respectively in 2004.

MVEB: ROP plans are control strategy
SIP revisions. As such, they establish
MVEB. A motor vehicle emissions
budget is described in EPA’s
transportation conformity rule as
“* * * the implementation plan’s
estimate of future [motor vehicle]
emissions.” Such budgets establish caps
on motor vehicle emissions; projected
emissions from transportation plans and
programs must be equal to or less than
these caps for a positive conformity
determination to be made.

Section 93.118(e)(4)(iv) of the
transportation conformity rule requires
that the ““motor vehicle emissions
budget(s), when considered together
with all other emissions sources, is
consistent with applicable requirements
for reasonable further progress,
attainment, or maintenance. * * *”

Section 93.118(e)(4)(v) of the
transportation conformity rule requires
that ““the motor vehicle emission
budget(s) is consistent with and clearly
related to the emissions inventory and
the control measures in the submitted

control strategy implementation plan
revision or maintenance plan. * * *”
Establishment of Updated 2004 MVEB
for the Atlanta 1-hour Ozone
Nonattainment Area: In preparation for
this Post-1999 ROP Plan, GAEPD has
been working closely with the ARC over
the past year to develop the best
possible estimates of mobile source
emissions for the 13-county Atlanta
nonattainment area. Mobile source
inventories for 2004 were developed
using the latest available planning
assumptions, the most recent
recalibrated travel demand model, and
EPA’s latest motor vehicle emission
factor model, MOBILEG6.2. The 2004
mobile source emissions inventories
developed for this Post-1999 ROP Plan
are the basis for new NOx and VOC
budgets for 2004, ensuring that these
new MVEB are ““‘consistent with
applicable requirements for reasonable
further progress’ and ‘“‘consistent with
and clearly related to the emissions
inventory and the control measures in
the submitted control strategy
implementation plan revision.”
Although the emissions reductions
being relied upon for this Post-1999
ROP Plan are from NOx controls alone,
a 2004 inventory of mobile source VOC
emissions was also developed to
provide an updated VOC budget that is
consistent with this reasonable-further-
progress plan and that reflects all latest
planning assumptions. GAEPD worked
with ARC to develop a VOC emissions
inventory for mobile sources using the
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ARC'’s link-based emissions estimation
procedure. This mobile source VOC
inventory reflects the most recent
planning assumptions available and the
use of updated travel demand,
emissions, and emission factor models.
Updating the VOC budget prevents a
situation in which a transportation
conformity determination must be made
against an updated NOx budget
established in this Post-1999 ROP Plan,
and against a VOC budget established in
the 15% Plan using outdated planning
assumptions. The updated VOC
emissions inventory is also more
conservative (i.e., sets a lower budget)
than the previously established VOC
budget from the 15% Plan (183.12 tons
of VOC per day) and therefore does not
interfere with that reasonable-further-
progress plan.

The methodology used to calculate
the highway mobile source emissions on
which the updated 2004 MVEB are
based is discussed below.

The MOBILEG6.2 motor vehicle
emission factor model was used to
calculate 2004 VOC and NOx emission
factors with all proposed 2004 mobile

source control rules in place. These
controls include: annual enhanced I/M
and onboard diagnostics system checks
on 1996 and newer model year vehicles;
2-mode ASM tests on 25-model-year-old
through 1995 vehicles; a check for
catalytic converter tampering on all
subject vehicles; low-sulfur and low (7.0
pounds per square inch) Reid Vapor
Pressure gasoline; Stage Il gasoline
vapor recovery; the Federal Motor
Vehicle Control Program, including Tier
1 and (beginning with 2004 models)
Tier 2 tailpipe standards; the National
Low Emission Vehicle (NLEV) program;
and technician training and
certification. The emission factors
resulting from the MOBILE6.2 runs were
used with ARC’s link-based emissions
estimation procedure to calculate 2004
tpd emissions in the following manner:
—For each of four times of day (a.m.
peak, midday, p.m. peak, and night),
the HPMS-adjusted and summer-
adjusted 2004 VMT from each link in
ARC’s travel demand model were
multiplied by the 2004 MOBILE6.2
emission factor at the average speed
closest to the speed of that link.

TABLE 15.—TOTAL 2004 MVEB

—Emissions from all the links and all
four time periods were summed
together to get grams per day
inventories, which were divided by
907,180 to convert from grams per day
to tpd.

These mobile source inventories
reflect the most up-to-date mobile
modeling assumptions, including 2004
VMT projected from a state-of-the-art
travel demand model for the 13 counties
and July 2004 emission factors from
EPA’s latest mobile source emission
factor model, MOBILEG6.2. The same
mobile source control rules reflected in
Georgia’s attainment demonstration
were modeled for this Post-1999 ROP
Plan. Note that although the attainment
demonstration also relied on estimated
emissions reductions attributable to the
Partnership for a Smog-free Georgia
(PSG), a voluntary mobile source
emission reduction program, no PSG
reductions are being relied upon for this
Post-1999 ROP Plan.

Table 15 sums the calculated
emissions inventories and the senior
exemption emissions increases.

VOC NOx

(tpd) (tpd)
2004 Mobile Emissions Subtotal (MOBILEB.2 FESUILS) .......cciiiiiiiiiiiiiiiiie ettt ettt ettt e et e et e e s sbe e e sabee e sannee e e 160.56 318.15
SENIOr I/M EXEMPLION INCTEASES .....eiiuiiiiieiteeitie ettt ettt bt ettt a ekt e e ab e e b et eat e e bt e e s bt e ehe e eab e e ehb e et e e e be e e bt e nabe e bt e enbeenbeesnneens +0.24 +0.09
TOtal 2004 MVEB . ... .ottt E et R R R e R e R E et e n e Rt e n st n e ne e e nne 160.80 318.24

This Post-1999 ROP SIP establishes
2004 MVEBs of 160.80 and 318.24 tpd,
VOC and NOx, respectively, for the 13-
county Atlanta 1-hour ozone
nonattainment area. Interagency
consultation among the relevant
agencies occurred during the
development of these MVEB and prior
to the submittal of this Post-1999 ROP
SIP.

The MVEB:s established by this Post-
1999 ROP SIP are based on new
estimates of VMT and speeds from
updated, state-of-the-art travel demand
and link-level emissions estimation
models; on a newer and more accurate
motor vehicle emission factor model
(MOBILES6.2 instead of MOBILES); and
on an updated registration distribution
by age developed using registration data
obtained from R.L. Polk & Company.
These MVEBSs are the most accurate
estimates of motor vehicle emissions
developed, to date, for the Atlanta ozone
nonattainment area.

Implementation Schedule: All control
measures being relied on for this plan
were implemented no later than May 1,

2003, with the exception of the final
phase of Georgia’s low-sulfur gasoline
marketing rule, implemented September
16, 2003.

Milestone Failure Contingencies: As
part of this Post-1999 ROP Plan, Georgia
is required to include a contingency
plan identifying additional controls to
be implemented in the event of a
milestone failure. Contingency measures
must be fully adopted rules or measures
that will take effect without further
action by the State or EPA if an area
fails to make reasonable further progress
by the applicable date. As discussed
above, and consistent with Georgia’s 9%
Plan, this Post-1999 ROP SIP relies
solely on reduction in NOx emissions.
The contingency plan is also for NOx
only.

EPA guidance suggests that a
contingency plan should include 3
percent of the 1990 Adjusted Baseline
Inventory’s emissions. The 1990
Adjusted-to-2004 Baseline NOx
Inventory is 1132.1 tpd (see Table 5); a
3 percent contingency would be 34.0
NOx tpd:

1132.1 x0.03=34.0

This Post-1999 ROP Plan identifies
excess 2004 NOx reductions of 118.5
tpd. The 3 percent contingency, if
needed, can be met with these excess
NOx reductions.

Reporting Requirements: All of the
control measures being relied upon for
the success of this Post-1999 ROP SIP
are already in place. Georgia Power’s
compliance with the State rule
regulating NOx emissions from large
EGU point sources is reflected in the
emissions data they report to EPA’s
CEMS clearinghouse. This information
can be retrieved here:

2002 data:
http://www.epa.gov/airmarkets/

emissions/prelimarp/02g4/

ozone02x.zip.

1999 data:

http://cfpub.epa.gov/gdm/
index.cfm?fuseaction=prepackaged.
select&CFID=15438597&CFTOKEN=
63777112.

Conclusions: The emission controls
being relied upon for this Post-1999



Federal Register/Vol. 69, No. 88/ Thursday, May 6, 2004 /Proposed Rules

25355

ROP SIP were found to be more than
sufficient to reduce overall NOx
emissions by the required amounts and
also to offset all of the growth in NOx
emissions projected to occur between

1999 and 2002, and between 2002 and
2004. Projected emissions for 2002 and
2004 are below the respective target

levels, as shown in Table 16. “Excess”
NOx reductions, the amount by which

the projected emissions are below the
target level, total 30.9 tpd in 2002 and
118.5 tpd in 2004.

TABLE 16.— NOx TARGET LEVELS AND PROJECTED EMISSIONS FOR THE POST-1999 ROP

NOx emissions
Year (tpd)
Target NOx level Projected NOx inventory Excess NOx reductions
2002 940.6 909.7 30.9
2004 854.7 736.2 118.5

I11. Proposed Action

Today, EPA is proposing to approve
Georgia’s Post-1999 ROP Plan because
the Plan meets the requirements of the
CAA. As part of this approval, EPA is
approving the 2004 VOC MVEB of 160.8
tpd and the 2004 NOx MVEB of 318.24
tpd. For transportation conformity
purposes these 2004 MVEBs will be
applicable on the date of final
rulemaking of this Post-1999 ROP SIP.

IV. Status of EPA’s Transportation
Conformity Adequacy Determination

Under the CAA, States are required to
submit, at various times, control strategy
SIPs and maintenance plans in ozone
areas. These control strategy SIPs (e.g.,
reasonable further progress SIPs such as
Rate of Progress SIPS) and maintenance
plans create MVEBs for criteria
pollutants and/or their precursors to
address pollution from cars and trucks.
The MVEB:s are the portion of the total
allowable emissions allocated to
highway and transit vehicle use and
emissions. The MVEBs serve as a ceiling
on emissions form an area’s planned
transportation system. The MVEB
concept is further explained in the
preamble to the November 24, 1993,
transportation conformity rule (58 FR
62188). The preamble also describes
how to establish and revise MVEBs in
the SIP.

Under Section 176(c) of the CAA, new
transportation projects, such as the
construction of new highways, must
“conform” to (e.g., be consistent with)
the part of the State’s air quality plan
that addresses pollution from cars and
trucks. “Conformity” to the SIP means
that transportation activities will not
cause new air quality violations, worsen
existing violations, or delay timely
attainment of the national ambient air
quality standards. Under the
transportation conformity rule, at 40
CFR part 93, projected emissions from
transportation plans and programs must
be equal to or less than the MVEBs for
the area. If a transportation plan does

not ““‘conform,” most projects that would
expand the capacity of roadways cannot
go forward. Regulations at 40 CFR part
93 set forth EPA policy, criteria, and
procedures for demonstrating and
assuring conformity of such
transportation activities to a SIP.

Until an MVEB in a SIP submittal is
approved by EPA, it cannot be used for
transportation conformity purposes
unless EPA makes an affirmative finding
that the MVEBSs contained therein are
“adequate.” Once EPA affirmatively
finds the submitted MVEBs adequate for
transportation conformity purposes,
those MVEBSs can be used by the State
and Federal agencies in determining
whether proposed transportation
projects “‘conform’ to the SIP even
though EPA approval of the SIP revision
containing those MVEBs has not yet
been finalized. EPA’s substantive
criteria for determining ‘“‘adequacy’’ of
MVEBs in submitted SIPs are set out in
40 CFR 93.118(e)(4).

EPA’s process for determining
“adequacy’”’ of MVEBs in submitted
SIPs, consists of three basic steps:
public notification of a SIP submission,
a public comment period, and EPA’s
adequacy finding. This process for
determining the adequacy of submitted
SIP MVEB:s is set out in EPA’s May 1999
guidance, ‘““Conformity Guidance on
Implementation of March 2, 1999,
Conformity Court Decision.” This
guidance is incorporated into EPA’s
June 30, 2003, EPA proposed
rulemaking entitled “Transportation
Conformity Rule Amendments:
Response to Court Decision and
Additional Rule Changes” (68 FR
38974). EPA follows this guidance in
making its adequacy determinations.

Georgia’s Post-1999 Rate-of-Progress
SIP for the Atlanta 1-hour ozone
nonattainment area VOC and NOx
MVEB:s for the year 2004. The
availability of this SIP submission with
these 2004 MVEBs was announced for
public comment on EPA’s adequacy
Web page at: http://www.epa.gov/otaqg/

transp/conform/currsips.htm. The EPA
public comment period on adequacy of
the 2004 MVEBs for the Atlanta 1-hour
ozone nonattainment area closed on
February 5, 2004. Following a thorough
review of all public comments received
and an evaluation of whether the
adequacy criteria have been met, EPA
will make its adequacy determination. If
EPA makes its adequacy determination
in the final rulemaking on this ROP SIP
revision, and if EPA concludes, after
reviewing any comments submitted,
that Georgia’s proposed new 2004 NOx
and VOC MVEBs are adequate, then the
new 2004 MVEBs will be applicable for
transportation conformity
determinations on the date of final
rulemaking of an EPA approval of
Georgia’s ROP SIP revision.

V. General Information

A. How Can | Get Copies of This
Document and Other Related
Information?

1. The Regional Office has established
an official public rulemaking file
available for inspection at the Regional
Office. EPA has established an official
public rulemaking file for this action
under R04-OAR-2004-GA-0001. The
official public file consists of the
documents specifically referenced in
this action, any public comments
received, and other information related
to this action. Although a part of the
official docket, the public rulemaking
file does not include Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. The official public
rulemaking file is the collection of
materials that is available for public
viewing at the Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303-8960. EPA
requests that if at all possible, you
contact the contact listed in the FOR
FURTHER INFORMATION CONTACT section to
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schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 9 to 3:30,
excluding Federal holidays.

2. Electronic Access. An electronic
version of the public docket is available
through EPA’s Regional Material
EDocket (RME) system, a part of EPA’s
electronic docket and comment system.
You may access RME at http://
docket.epa.gov/rmepub/index.jsp to
review associated documents and
submit comments. Once in the system,
select “‘quick search,” then key in the
appropriate RME Docket identification
number.

You may also access this Federal
Register document electronically
through the Regulations.gov, Web site
located at http://www.regulations.gov
where you can find, review, and submit
comments on Federal rules that have
been published in the Federal Register,
the Government’s legal newspaper, and
are open for comment.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing at the EPA Regional Office, as
EPA receives them and without change,
unless the comment contains
copyrighted material, CBI, or other
information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
the official public rulemaking file. The
entire printed comment, including the
copyrighted material, will be available
at the Regional Office for public
inspection.

3. Copies of the State submittal and
EPA’s technical support document are
also available for public inspection
during normal business hours, by
appointment at the State Air Agency:
Air Protection Branch, Georgia
Environmental Protection Division,
Georgia Department of Natural
Resources, 4244 International Parkway,
Suite 120, Atlanta, Georgia 30354.
Telephone: (404) 363—7000.

B. How and To Whom Do | Submit
Comments?

You may submit comments
electronically, by mail, or through hand
delivery/courier. To ensure proper
receipt by EPA, identify the appropriate
rulemaking identification number by
including the text “Public comment on
proposed rulemaking R0O4-OA—-2004—
GA-0001" in the subject line on the first
page of your comment. Please ensure
that your comments are submitted

within the specified comment period.
Comments received after the close of the
comment period will be marked “late.”
EPA is not required to consider these
late comments.

1. Electronically. If you submit an
electronic comment as prescribed
below, EPA recommends that you
include your name, mailing address,
and an e-mail address or other contact
information in the body of your
comment. Also include this contact
information on the outside of any disk
or CD ROM you submit, and in any
cover letter accompanying the disk or
CD ROM. This ensures that you can be
identified as the submitter of the
comment and allows EPA to contact you
in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit your comment, and any
identifying or contract information
provided in the body of a comment will
be included as part of the comment that
is placed in the official public docket,
and made available in Regional Material
EDocket. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

i. Regional Material EDocket (RME).
Your use of EPA’s RME to submit
comments to EPA electronically is
EPA’s preferred method for receiving
comments. Go directly to RME at
http://docket.epa.gov/rmepub/index.jsp,
and follow the online instructions for
submitting comments. To access EPA’s
RME from the EPA Internet Home Page,
select “Information Sources,”
“Dockets,” “EPA Dockets,” ““‘Regional
Material EDocket.” Once in the system,
select “quick search,” and then key in
RME Docket ID No. R04-OAR-2004—
GA-0001. The system is an ‘““anonymous
access’’ system, which means EPA will
not know your identity, e-mail address,
or other contact information unless you
provide it in the body of your comment.

ii. E-mail. Comments may be sent by
electronic mail (e-mail) to
martin.scott@epa.gov, please include
the text ““Public comment on proposed
rulemaking RO4—-OAR-2004-GA-0001"
in the subject line. EPA’s e-mail system
is not an ‘““anonymous access’ system. If
you send an e-mail comment directly
without going through Regulations.gov,
EPA’s e-mail system automatically
captures your e-mail address. E-mail
addresses that are automatically
captured by EPA’s e-mail system are
included as part of the comment that is
placed in the official public docket, and
made available in EPA’s electronic
public docket.

iii. Regulations.gov. Regulation.gov.
Your use of Regulation.gov is an
alternative method of submitting
electronic comments to EPA. Go directly
to Regulations.gov at http://
www.regulations.gov, then select
Environmental Protection Agency at the
top of the page and use the go button.
The list of current EPA actions available
for comment will be listed. Please
follow the online instructions for
submitting comments. The system is an
‘‘anonymous access’’ system, which
means EPA will not know your identiy,
e-mail address, or other contact
information unless you provide it in the
body of your comment.

iv. Disk or CD ROM. You may submit
comments on a disk or CD ROM that
you mail to the mailing address
identified in section 2, directly below.
These electronic submissions will be
accepted in WordPerfect, Word or ASCII
file format. Avoid the use of special
characters and any form of encryption.

2. By Mail. Send your comments to:
Mr. Scott M. Martin, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303-8960. Please
include the text “‘Public comment on
proposed rulemaking RO4-OAR-2004—
GA-0001" in the subject line on the first
page of your comment.

3. Deliver your comments to: Mr.
Scott M. Martin, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division 12th floor, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303-8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 9 to 3:30, excluding Federal
holidays.

C. How Should | Submit CBI to the
Agency?

Do not submit information that you
consider to be CBI electronically to EPA.
You may claim information that you
submit to EPA as CBI by marking any
part of or all of that information as CBI
(if your submit CBI or CD ROM mark the
outside of the disk or CD ROM as CBI
and then identify electronically within
the disk or CD ROM the specific
information that is CBI). Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

In addition to one complete version of
the comment that includes any
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information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the official
public region rulemaking file. If you
submit the copy that does not contain
CBI on disk or CD ROM, mark the
outside of the disk or CD ROM clearly
that it does not contain CBI. Information
not marked as CBI will be included in
the public file and available for public
inspection without prior notice. If you
have any questions about CBI or the
procedures for claiming CBI, please
consult the person identified in the FOR
FURTHER INFORMATION CONTACT section.

D. What Should | Consider as | Prepare
My Comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible.

2. Describe any assumptions that you
used.

3. Provide any technical information
and/or data you used that support your
views.

4. If you estimate potential burden or
costs, explain how you arrived at your
estimate.

5. Provide specific examples to
illustrate your concerns.

6. Offer alternatives.

7. Make sure to submit your
comments by the comment period
deadline identified.

8. To ensure proper receipt by EPA,
identify the appropriate regional file/
rulemaking identification number in the
subject line on the first page of your
response. It would also be helpful if you
provided the name, date, and Federal
Register citation related to your
comments.

VI. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a “‘significant regulatory
action” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22,2001). This proposed action merely
proposes to approve State law as
meeting Federal requirements and
imposes no additional requirements
beyond those imposed by State law.
Accordingly, the Administrator certifies
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5

U.S.C. 601 et seq.). Because this rule
proposes to approve pre-existing
requirements under State law and does
not impose any additional enforceable
duty beyond that required by State law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4).

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
proposes to approve a State rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This proposed rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve State choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This proposed
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Nitrogen dioxide, Ozone, Particulate

matter, Reporting and recordkeeping
requirements.

Authority: 42 U.S.C. 7401 et seq.
Dated: April 26, 2004.
J.I. Palmer, Jr.,
Regional Administrator, Region 4.
[FR Doc. 04-10101 Filed 5-5-04; 8:45 am]
BILLING CODE 6560-50-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635

[Docket No. 040421127-4127-01; I.D.
051403A]

RIN 0648—-AR10

Atlantic Highly Migratory Species;
Atlantic Trade Restrictive Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule, request for
comments, notice of public hearing.

SUMMARY: NMFS proposes to adjust the
regulations governing the trade of tuna
and tuna-like species in the North and
South Atlantic Ocean to implement
recommendations adopted at the 2002
and 2003 meetings of the International
Commission for the Conservation of
Atlantic Tunas (ICCAT). The proposed
rule would lift or implement import
prohibitions on Honduras, St. Vincent
and the Grenadines, Belize, Sierra
Leone, Bolivia, and Georgia for bigeye
tuna, bluefin tuna, and swordfish. The
proposed rule would also prohibit
imports from vessels on the ICCAT
illegal, unreported, and unregulated
fishing list and from vessels which are
not listed on ICCAT’s record of vessels
larger than 24 meters in length that are
authorized to fish in the Convention
Area. Additionally, the proposed rule
would require issuance of a chartering
permit before a vessel begins fishing
under a chartering arrangement.
DATES: Written comments on the
proposed rule must be received by 5
p.m. on June 21, 2004.

The hearing date is: May 19, 2004,
from 2 to 4 p.m., Silver Spring, MD.

ADDRESSES: The meeting location is:
NOAA Science Center, Building 4,
Silver Spring, MD 20910

Comments should be sent to, and
copies of the Draft Environmental
Assessment/Regulatory Impact Review/
Initial Regulatory Flexibility Analysis
(EA/RIR/IRFA) may be obtained from
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Christopher Rogers, Chief, Highly
Migratory Species Management Division
F/SF1, 1315 East-West Highway, Silver
Spring, MD 20910. Comments may also
be sent via facsimile (fax) to 301-713—
1917 and by email. The mailbox address
for providing e-mail comments is
RINO648.AR10@noaa.gov. Include in
the subject line of the e-mail comment
the following document identifier
RINO648.AR10. Comments may also be
submitted electronically through the
Federal e-Rulemaking portal: http//
www.regulations.gov. Copies of the EA/
RIR/IRFA are also available from the
Highly Migratory Species Management
Division website at www.nmfs.noaa.gov/
sfa/hms.

FOR FURTHER INFORMATION CONTACT:
Heather Stirratt, by phone: 301-713—-
2347 or by fax: 301-713-1917.
SUPPLEMENTARY INFORMATION: The U.S.
Atlantic swordfish and tuna fisheries
are managed under the Fishery
Management Plan for Atlantic Tunas,
Swordfish, and Sharks (HMS FMP) and
regulations at 50 CFR part 635 under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act), 16 U.S.C.
1801 et seq., and the Atlantic Tunas
Convention Act (ATCA), 16 U.S.C. 971
et seq. The ATCA authorizes the
promulgation of regulations as may be
necessary and appropriate to carry out
ICCAT recommendations. Trade-related
ICCAT recommendations in calendar
years 2002 and 2003 include but are not
limited to, 02-16, 02-17, 02-18, 02-19,
02-20, 02-21, 02-22, 02-23, 03-16, 03—
17, and 03-18.

Trade Measures

In order to conserve and manage
bigeye tuna (BET), bluefin tuna (BFT),
and swordfish (SWO) in the Atlantic
Ocean, ICCAT adopted several
recommendations at its 2002 and 2003
meetings regarding prohibitions or the
lifting of prohibitions on the import of
these species. ICCAT concluded, based
on available information, that Sierra
Leone, Bolivia, and Georgia were
engaged in fishing activities that
diminish the effectiveness of ICCAT
conservation and management
measures. Thus, ICCAT recommended
that Contracting Parties (i.e., any
member of the United Nations or any
specialized agency of the United
Nations that has signed on to the
International Convention for the
Conservation of Atlantic Tunas) prohibit
the import of Atlantic BET, BFT, and
SWO from Sierra Leone and Atlantic
BET from Bolivia and Georgia. In this
action, NMFS proposes to prohibit such
imports from Sierra Leone, Bolivia, and

Georgia. Upon determination by ICCAT
that Sierra Leone, Bolivia, or Georgia
has brought its fishing practices into
consistency with ICCAT conservation
and management measures, NMFS
would take action to remove the
appropriate import restrictions.

At its 2002 meeting, ICCAT also
recommended that several import
prohibitions be lifted. One of these
recommendations included removing
the import prohibition of Atlantic BET,
BFT, and SWO from Honduras. In this
action, NMFS proposes to lift the import
restrictions on Atlantic BFT and SWO
from Honduras implemented on August
21, 1997 (62 FR 44422), and December
12, 2000 (65 FR 77523), respectively.
NMFS did not finalize the 2000 ICCAT
recommendation regarding BET imports
from Honduras because ICCAT did not
reach consensus in 2001 regarding
whether Honduras had brought its
fishing practices into conformity with
ICCAT conservation and management
measures (67 FR 70023, November 20,
2002). Another 2002 recommendation
would lift the import prohibitions
regarding Atlantic BET, BFT, and SWO
from Belize and Atlantic BET from St.
Vincent and the Grenadines. The
proposed rule would relieve the
restrictions imposed on November 20,
2002 (67 FR 70023), for BET from
Belize, St. Vincent, and the Grenadines;
August 21, 1997 (62 FR 44422), for BFT
from Belize and Honduras; and
December 12, 2000 (65 FR 77523), for
SWO from Belize and Honduras.

Vessel Chartering

At its 2002 meeting, ICCAT addressed
the practice of charter or chartering
arrangements. For the purposes of this
proposed rule, a charter or chartering
arrangement is an agreement between a
vessel and a foreign entity (e.g., country,
business, government, person) to fish in
foreign waters without reflagging the
vessel. ICCAT recommended that
chartering and flag Contracting Parties
adopt several requirements to ensure
compliance by chartered vessels with
relevant ICCAT conservation and
management measures. The
recommendation states that at the time
of the chartering arrangement, the
chartering and flag Contracting Parties
shall provide specific information
concerning the charter to the ICCAT
Executive Secretary, including vessel
details, target species, duration, and
consent of the flag Contracting Party or
Cooperating non-Contracting Party,
Entity or Fishing Entity. Cooperating
non-Contracting Party, Entity or Fishing
Entity is a special status that ICCAT
created; Chinese Taipei participates at
ICCAT under this status. The ICCAT

Executive Secretary should also be
notified upon termination of the charter.
The recommendation states that, unless
specifically provided in the chartering
arrangement, and consistent with
relevant domestic law and regulation,
catches taken pursuant to the
arrangement shall be unloaded
exclusively in the ports of the chartering
Contracting Party/foreign entity or
under its direct supervision. NMFS uses
the term “offload” in its regulations to
refer to the activity of unloading or
removing fish from a vessel. Such
catches should be counted against the
guota of the chartering Contracting Party
but both the chartering and flag
countries shall record the catch amounts
separately from catches taken by other
vessels. Chartered vessels shall not be
authorized to use the quota or
entitlement of the United States.

In order to implement the chartering
recommendations of ICCAT, NMFS
proposes to require that vessel owners
apply for and obtain a chartering permit
before fishing under a chartering
arrangement. Having a chartering permit
would not obviate the need to obtain a
fishing license, permits, or other
authorizations issued by the chartering
nation in order to fish in foreign waters,
or to have other authorizations such as
a High Seas Fishing Compliance Act
Permit, 50 CFR 300.10 et seq. A vessel
shall not be authorized to fish under
more than one chartering arrangement at
the same time. NMFS will issue permits
only if it determines that the chartering
arrangement is in conformance with
ICCAT’s conservation and management
programs.

ICCAT also recommended that
observers be aboard at least 10 percent
of the chartered vessels or during 10
percent of the fishing time. NMFS
would have the authority to place
observers onboard a chartered vessel
pursuant to 50 CFR 635.7.

Illegal, Unreported, and Unregulated
(IUU) Fishing

In an effort to prevent and deter IUU
fishing, ICCAT adopted three
recommendations (02—-23, 02—-22, and
03-16). Recommendations 02—-23 and
02-22 outline processes for identifying
vessel lists, ICCAT adoption of the lists,
and revisions via the submission of
provisional lists to ICCAT for further
consideration. Recommendation 02—-23
establishes a list of vessels presumed to
have carried out IUU fishing activities
in the ICCAT convention area (also
referred to as “‘negative list”). Each year,
Contracting Parties shall transmit to the
ICCAT Executive Secretary a list of
vessels suspected of IUU fishing,
accompanied by supporting evidence.
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Upon adoption of the list of IUU vessels,
Contracting Parties shall enact measures
to prevent vessels flying their flag from
transshipping with a vessel on the
negative list, prevent vessels on the
negative list from landing or
transhipping in their ports, prohibit the
chartering of an IUU vessel, refuse to
grant their flag to an IUU vessel, and
prohibit imports, landing, or
transshipment of tuna and tuna-like
species from IUU vessels.

Recommendation 02—-22 establishes a
record of vessels larger than 24 meters
in length that are authorized to fish for
tuna and tuna-like species in the
Convention Area (also referred to as
“positive list”). To create this record,
Contracting Parties shall submit a list to
the ICCAT Executive Secretary
containing information relating to its
approved vessels. ICCAT recommended
that the Contracting Parties take
measures to prohibit the fishing for, the
retaining on board, the transshipment,
and landing of tuna and tuna-like
species by vessels larger than 24 meters
in length which are not listed on the
positive list.

This proposed rule would implement
the measures associated with both these
lists. The United States submitted a
positive list to ICCAT on July 22, 2003,
and plans to update this list again upon
request by ICCAT. Because the United
States does not know of any domestic
vessels that participate in IUU fishing,
the United States did not submit a
negative list to ICCAT.

ICCAT further recommended at its
2003 meeting that Contracting Parties
prohibit landings from fishing vessels,
placing in cages for farming and/or the
transshipment within their jurisdiction
of tunas or tuna-like species caught by
IUU fishing activities (Recommendation
03-16). This proposed rule would also
implement this additional measure to
prevent and deter 1UU fishing.

Public Hearings and Special
Accommodations

NMFS will hold a public hearing (see
DATES and ADDRESSES) to receive
comments from fishery participants and
other members of the public regarding
these proposed amendments. This
hearing will be physically accessible to
people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to
Heather Stirratt at (301) 713—-2347 at
least five days prior to the hearing date.
For individuals unable to attend a
hearing, NMFS also solicits written
comments on the proposed rule (see
DATES and ADDRESSES).

Classification

This proposed rule is published under
the authority of the Magnuson-Stevens
Act and ATCA. The Assistant
Administrator for Fisheries has
preliminarily determined that the
regulations contained in this proposed
rule are necessary to implement the
recommendations of ICCAT and to
manage the domestic Atlantic highly
migratory species fisheries.

A June 14, 2001, Biological Opinion
(BiOp) found that the U.S. pelagic
longline fishery was likely to jeopardize
loggerhead and leatherback sea turtles
and that other HMS fisheries were not
likely to jeopardize these species. A
final rule published July 9, 2002 (67 FR
45393), implemented the reasonable and
prudent alternative required by that
BiOp. NMFS recently reinitiated
consultation for the pelagic longline
fishery because the incidental take
statement for leatherback and
loggerhead sea turtles was exceeded in
2001 and 2002.

NMFS has determined preliminarily
that these regulations would be
implemented in a manner consistent to
the maximum extent practicable with
the enforceable policies of those coastal
states in the Atlantic, Gulf of Mexico,
and Caribbean that have approved
coastal zone management programs.
Letters have been sent to the relevant
states asking for their concurrence.

NMFS has prepared a regulatory
impact review and an initial regulatory
flexibility analysis that examine the
impacts of this proposed action. The
purpose of this proposed rulemaking is
to implement the 2002 and 2003 ICCAT
recommendations regarding trade
measures consistent with the HMS FMP,
the Magnuson-Stevens Act, ATCA, and
other domestic regulations. As this
proposed rule impacts the trade and
importation of HMS (e.g., tuna and tuna-
like species) in the United States and
chartering arrangements with foreign
entities, the regulations would not
directly impact a specific domestic
fishery. However, the proposed
measures could impact HMS dealers
and vessels that participate in chartering
arrangements, all of which NMFS
considers to be small entities. In
December 2003, there were
approximately 516 and 302 dealer
permits issued for tuna and SWO,
respectively. NMFS estimates that less
than 10 domestic vessels may
participate in chartering arrangements.

To address the 2002 and 2003 ICCAT
recommendations regarding trade
measures, two alternatives were
prepared: a preferred alternative to
implement the ICCAT recommendations

and a no action alternative that would
not implement the recommendations.

The preferred alternative proposed by
this proposed rule (imposing or lifting
trade restrictions, establishing
chartering notification and permit
requirements, and implementing
measures designed to prevent lUU
fishing and fishing by unauthorized
large scale fishing vessels) is not
expected to have significant economic
or social impacts. By prohibiting the
import of BET, BFT, and SWO from
Sierra Leone and BET from Bolivia and
Georgia, NMFS could reduce the
economic benefits of importers and
dealers. Conversely, by lifting the trade
restrictions on imports of BFT and SWO
from Honduras and lifting the
prohibition of imports of BET from
Belize and St. Vincent and the
Grenadines and BFT and SWO from
Belize, NMFS could provide economic
benefits to U.S. dealers and importers.
However, because current and past
import levels of these fish species from
these countries are low or nonexistent,
NMFS does not anticipate major
positive or negative economic impacts
as a result of either implementing the
preferred alternative or maintaining
existing bans should adoption of the no
action alternative occur.

The chartering permit is not expected
to significantly increase the
administrative burden to the vessel
owners or result in significant economic
impacts. The application process
requires the provision, through mail or
facsimile, of information, including but
not limited to name and registration of
the vessel, name and address of the
owner, description of the vessel,
targeted species, quota allocated to the
chartering party, and the duration of the
chartering arrangement. Additional
information such as copies of fishing
licenses, permits, other authorizations
(e.g., High Seas Fishing Compliance Act
Permit, 50 CFR 300.10, and
documentation regarding the legal
establishment of the chartering
company will be requested. A vessel
shall not be authorized to fish under
more than one chartering arrangement at
the same time. NMFS will issue permits
only if it is determined that the
chartering arrangement is in
conformance with ICCAT’s conservation
and management programs. NMFS does
not anticipate major economic impacts
to domestic vessels as a result of a
permit denial, given that these vessels
would continue to be able to fish in
domestic waters for HMS and may
decide to sell HMS domestically or
export product to other countries
depending upon which market has the
higher product price. Given that no
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chartering permits have been issued in
the fishery to date, NMFS does not
anticipate any economic impacts to
domestic vessels as a result of taking no
action.

NMFS does not anticipate any
significant impacts to U.S. entities from
the proposed prohibition on the import
of tuna and tuna-like species from
vessels known to be IUU fishing or from
unauthorized large scale fishing vessels.
Currently, NMFS does not have specific
information concerning the amount of
HMS imported from such vessels.
However, NMFS believes that the
amount of HMS imported from these
types of vessels is insignificant, and
therefore does not expect any major
economic impacts associated with
implementation of the proposed
management measure or with no action.

NMES considers all HMS vessel and
dealer permit holders to be small
entities, and thus, in order to meet the
objectives of this proposed rule and
address the management concerns at
hand, NMFS cannot exempt small
entities or change the reporting
requirements for small entities. NMFS is
proposing these measures to comply
with ICCAT recommendations which
are negotiated between many countries
and are therefore not easily adjusted or
modified. As such, the use of
performance rather than design
standards and the simplification of
compliance and reporting requirements
under this proposed rule are not
practicable. Furthermore, this action
does not duplicate, overlap, or conflict
with any other relevant Federal rules.

This proposed rule contains
collection-of-information requirements
subject to review and approval by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act (PRA). The chartering application
and notification requirements for
vessels entering a chartering
arrangement have been submitted to
OMB for approval. Public reporting
burden for this collection of information
is estimated to average 40 minutes per
application and 5 minutes per
notification upon termination of the
chartering arrangement. This burden
estimate includes the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.

Public comment is sought regarding:
whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
the accuracy of the burden estimate;
ways to enhance the quality, utility, and

clarity of the information to be
collected; and ways to minimize the
burden of collecting the information,
including through the use of automated
collection techniques or other forms of
information technology. Send comments
on these or any other aspects of the
collection of information to the HMS
Management Division at the ADDRESSES
above, and by e-mail to

David Rostker@omb.eop.gov, or fax to
(202) 395-7285.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB Control Number.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

List of Subjects in 50 CFR Part 635

Fisheries, Fishing, Fishing vessels,
Foreign relations, Imports, Penalties,
Reporting and recordkeeping
requirements, Treaties.

Dated: April 30, 2004.
Rebecca Lent
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 635 is proposed
to be amended as follows:

PART 635—ATLANTIC HIGHLY
MIGRATORY SPECIES

1. The authority citation for part 635
continues to read as follows:

Authority: 16 U.S.C. 971 et seq.; 16 U.S.C.
1801 et seq.

2. In 8635.2 the definition of “Tuna
or tuna-like” is added in alphabetical
order to read as follows:

§635.2 Definitions.
* * * * *

Tuna or tuna-like means the
Scombriformes (with the exception of
families Trichiuridae and Gempylidae
and the genus Scomber) and such other
species of fishes that are regulated by
ICCAT in the Atlantic Ocean.

* * * * *

3.In §635.5, paragraph (a)(6) is added
to read as follows:

§635.5 Recordkeeping and reporting.
* * * * *
a * Kk *

(6) Chartering Arrangements. (i) For
the purposes of this section, a chartering
arrangement means any contract,
agreement, or commitment between a
vessel owner and a foreign entity (e.g.,

government, company, person) under
which the possession or services of a
vessel are secured for a period of time
for fishing targeting Atlantic HMS.
Chartered vessels do not generally
change registration (flag) to fish under
another country’s registration.
Chartering arrangements under this part
do not include bareboat charters under
which a vessel enters into a fishing
agreement with a foreign entity, changes
registration to fish under another
country’s registration then, once the
agreed-upon fishing is completed,
reverts back to the vessel’s original
registration.

(ii) Before fishing under a chartering
arrangement, the owner of a fishing
vessel subject to U.S. jurisdiction must
apply for and obtain a chartering permit
as specified in §635.32 (e) and (f). Ifa
chartering permit is issued, the vessel
owner must submit catch information as
specified in the terms and conditions of
that permit. Catches will be recorded
and counted against the applicable
guota of the chartering Contracting Party
and, unless otherwise provided in the
chartering permit, must be offloaded in
the ports of the chartering Contracting
Party or offloaded under the direct
supervision of the chartering
Contracting Party.

(iii) If the chartering arrangement
terminates before the expiration of the
charter permit, the vessel owner must
notify NMFS in writing upon
termination of the chartering
arrangement.

* * * * *

4. In 8§635.32, paragraphs (e) and (f)
are redesignated as paragraphs (f) and
(9), respectively, and revised; and
paragraph (a) is revised; and a new
paragraph (e) is added to read as
follows:

§635.32 Specifically authorized activities.
(a) General. Consistent with the
provisions of § 600.745 of this chapter,
except as indicated in this section,
NMFS may authorize for the conduct of
scientific research, the acquisition of
information and data, the enhancement
of safety at sea, the purpose of collecting
animals for public education or display,
the investigation of bycatch, economic
discard and regulatory discard, or for
chartering arrangements, activities
otherwise prohibited by the regulations
contained in this part. Activities subject
to the provisions of this section include,
but are not limited to, scientific research
resulting in, or likely to result in, the
take, harvest or incidental mortality of
Atlantic HMS; exempted fishing and
educational activities; programs under
which regulated species retained in
contravention to otherwise applicable
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regulations may be donated through
approved food bank networks; or
chartering arrangements. Such activities
must be authorized in writing and are
subject to all conditions specified in any
letter of acknowledgment, exempted
fishing permit, scientific research
permit, display permit, or chartering
permit issued in response to requests for
authorization under this section. For the
purposes of all regulated species
covered under this part, NMFS has the
sole authority to issue permits,
authorizations, and acknowledgments. If
a regulated species landed or retained
under the authority of this section is
subject to a quota, the fish shall be
counted against the quota category as
specified in the written authorization.
Inspection requirements specified in
§635.5(e) of this part apply to the owner
or operator of a fishing vessel that has
been issued a exempted fishing permit,
scientific research permit, display
permit, or chartering permit.

* * * * *

(e) Chartering permits. (1) For
activities consistent with the purposes
of this section, §635.5(a), and
§600.745(b)(1) of this chapter, NMFS
may issue chartering permits for record
keeping and reporting purposes. An
application for a chartering permit must
include all information required under
§600.745(b)(2) of this chapter and, in
addition, written notification of: the
species of fish covered by the chartering
arrangement and quota allocated to the
chartering Contracting Party; duration of
the arrangement; measures adopted by
the chartering Contracting Party to
implement ICCAT chartering
provisions; copies of fishing licenses,
permits, and/or other authorizations
issued by the chartering Contracting
Party for the vessel to fish under the
arrangement; a copy of the High Seas
Fishing Compliance Act Permit
pursuant to 50 CFR 300.10; and
documentation regarding the legal
establishment of the chartering
company.

(2) Notwithstanding the provisions of
§600.745 of this chapter and other
provisions of this part, a valid
chartering permit is required to fish for,
take, retain, or possess tuna or tuna-like
species under chartering arrangements
as specified in §635.5(a)(6). A valid
chartering permit must be on board the
harvesting vessel, must be available
when tuna or tuna-like species are
landed, and must be presented for
inspection upon request of an
authorized officer. A chartering permit
is valid for the duration of the
chartering arrangement or until the

expiration date specified on the permit,
whichever comes first.

(3) To be considered complete, an
application for a chartering permit for a
vessel must include all information
specified in §600.745(b)(2) and in
§635.32(e) and (f).

(4) Charter permit holders must
submit logbooks and comply with
reporting requirements as specified in
§635.5. NMFS will provide specific
conditions and requirements in the
chartering permit, so as to ensure
consistency, to the extent possible, with
laws of foreign countries, the Fishery
Management Plan for Atlantic Tunas,
Swordfish, and Sharks, as well as
ICCAT recommendations.

(5) Observers may be placed on board
vessels issued chartering permits as
specified under §635.7.

(6) NMFS will issue a chartering
permit only if it determines that the
chartering arrangement is in
conformance with ICCAT’s conservation
and management programs.

(7) A vessel shall be authorized to fish
under only one chartering arrangement
at a time.

(8) All chartering permits are subject
to sanctions and denials as indicated
under §635.4(a)(6).

(F) Applications and renewals.
Application procedures shall be as
indicated under § 600.745(b)(2) of this
chapter, except that NMFS may
consolidate requests for the purpose of
obtaining public comment. In such
cases, NMFS may file with the Office of
the Federal Register, on an annual or,
as necessary, more frequent basis,
notification of previously authorized
exempted fishing, scientific research,
public display, or chartering activities
and to solicit public comment on
anticipated EFP, SRP, LOA, public
display, or chartering permit requests.
Applications for EFP, SRP, public
display, or chartering permit renewals
are required to include all reports
specified in the applicant’s previous
permit including the year-end report, all
delinquent reports permits issued in
prior years, and all other specified
information. In situations of delinquent
reports, renewal applications will be
deemed incomplete and a permit will
not be issued under this section.

(9) Terms and conditions. For EFPs,
SRPs, and public display permits: (1)
Written reports on fishing activities and
disposition released under a permit
issued under this section, must be
submitted to NMFS, at an address
designated by NMFS, within 5 days of
the fishing activity, without regard to
whether the fishing activity occurs in or
outside the EEZ. Also, an annual written
summary report of all fishing activities

and disposition of all fish captured
under the permit must be submitted to
NMFS, at an address designated by
NMFS, within 30 days after the
expiration date of the permit. NMFS
will provide specific conditions and
requirements as needed, consistent with
the Fishery Management Plan for
Atlantic Tunas, Swordfish and Sharks,
in the permit. If an individual issued a
Federal permit under this section
captures no HMS in any given month,
either in or outside the EEZ, a ‘‘no-
catch” report must be submitted to
NMFS within 5 days of the last day of
that month.

5. In §635.45, paragraphs (a), (b), and
(c) are revised and paragraphs (d), (e),
and (f) are added to read as follows:

8635.45 Products denied entry.

(a) All shipments of Atlantic
swordfish, or its products, in any form,
harvested by a vessel under the
jurisdiction of Sierra Leone will be
denied entry into the United States. It is
a rebuttable presumption that any
shipment containing swordfish, or its
products, offered for entry or imported
into the United States has been
harvested by a vessel or vessels of the
exporting nation.

(b) All shipments of Atlantic bluefin
tuna, or its products, in any form,
harvested by a vessel under the
jurisdiction of Equatorial Guinea or
Sierra Leone will be denied entry into
the United States. It is a rebuttable
presumption that any shipment
containing bluefin tuna, or its products,
offered for entry or imported into the
United States has been harvested by a
vessel or vessels of the exporting nation.

(c) All shipments of Atlantic bigeye
tuna, or its products, in any form,
harvested by a vessel under the
jurisdiction of Bolivia, Cambodia,
Equatorial Guinea, Sierra Leone, or
Georgia will be denied entry into the
United States. It is a rebuttable
presumption that any shipment
containing bigeye tuna, or its products,
offered for entry or imported into the
United States has been harvested by a
vessel or vessels of the exporting nation.

(d) All shipments of tuna or tuna-like
species, or their products, in any form,
harvested in the ICCAT convention area
by a fishing vessel larger than 24 meters
in length overall that is not listed on the
ICCAT record of authorized vessels will
be denied entry into the United States.

(e) All shipments of tuna or tuna-like
species, or their products, in any form,
harvested in the ICCAT convention area
by a fishing vessel listed on the ICCAT
record as engaged in illegal, unreported,
and unregulated fishing will be denied
entry into the United States.
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(f) All shipments of tuna or tuna-like
species, placed in cages for farming and/
or transshipment, harvested in the
ICCAT convention area and caught by a
fishing vessel included on the ICCAT
list as engaged in illegal, unreported,
and unregulated fishing will be denied
entry into the United States.

6. In §635.71, paragraphs (a)(2), (a)(6),
and (b)(26) are revised; and paragraphs
(a)(41) through (a)(47) and paragraphs
(b)(30) and (e)(16) are added to read as
follows:

§635.71 Prohibitions.
* * * * *

(a) * Kx K

(2) Fish for, catch, possess, retain, or
land an Atlantic HMS without the
appropriate valid vessel permit, LAP,
EFP, SRP, display permit, or chartering
permit on board the vessel, as specified
in 8635.4 and §635.32.

* * * * *

(6) Falsify or fail to record, report, or
maintain information required to be
recorded, reported, or maintained, as
specified in §635.5 and §635.32 or in
the terms and conditions of a permit
issued under §635.4 or an exempted
fishing permit, scientific research

permit, display permit, or chartering
permit issued under § 635.32.

* * * * *

(41) Fail to notify NMFS upon the
termination of a chartering arrangement
as specified in § 635.5(a)(6).

(42) Count chartering arrangement
catches against quotas other than that of
the chartering Contracting Party as
specified in § 635.5(a)(6).

(43) Fail to submit catch information
regarding fishing activities conducted
under a chartering arrangement with a
foreign entity, as specified in
§635.5(a)(6).

(44) Offload chartering arrangement
catch in ports other than ports of the
chartering Contracting Party or offload
catch without the direct supervision of
the chartering Contracting Party as
specified in § 635.5(a)(6).

(45) Import or attempt to import tuna
or tuna-like species harvested from the
ICCAT convention area by a fishing
vessel larger than 24 meters in length
overall that is not listed in the ICCAT
record of authorized vessels as specified
in §635.45(d).

(46) Import or attempt to import tuna
or tuna-like species harvested by a
fishing vessel on the ICCAT illegal,

unreported, and unregulated fishing list
as specified in § 635.45(e).

(47) Import or attempt to import tuna
or tuna-like species, placed in cages for
farming and/or transshipment,
harvested in the ICCAT convention area
and caught by a fishing vessel included
on the ICCAT list as engaged in illegal,
unreported, and unregulated fishing as
specified in § 635.45(f).

(b)* * *

(26) Import a bluefin tuna or bluefin
tuna product into the United States from
Equatorial Guinea or Sierra Leone other
than as authorized in § 635.45(b).

* * * * *

(30) Import a bigeye tuna or bigeye
tuna product into the United States from
Bolivia, Cambodia, Equatorial Guinea,
Sierra Leone, or Georgia other than as
authorized in §635.45(c).

* * * * *

(16) Import a swordfish or swordfish
product into the United States from
Sierra Leone other than as authorized in
§635.45(a).

* * * * *
[FR Doc. 04-10256 Filed 5-5-04; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

April 29, 2004.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Pamela_Beverly_OIRA_
Submission@OMB.EOP.GOV or fax
(202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to

the collection of information unless it
displays a currently valid OMB control
number.

Foreign Agricultural Service

Title: Commodity Credit
Corporation’s Facility Guarantee
Program (FGP).

OMB Control Number: 0551-0032.

Summary of Collection: Under the
authority of 7 CFR Part 1493, Subpart C,
the Facility Guarantee Program (FGP)
offers credit guarantees to facilitate the
financing of U.S. manufactured goods
and services to improve or establish
agriculture infrastructure in emerging
markets. Sales under FGP are
considered normal commercial sales.
The FGP makes available export credit
guarantees to encourage U.S. private
sector financing of foreign purchase of
U.S. goods and services on credit terms.

Need and Use of the Information: The
Foreign Agricultural Service (FAS) will
collect information to determine
eligibility for FGP benefits, the impact
on U.S. agricultural trade and to ensure
Commodity Credit Corporation (CCC)
that all participants have a business
office in the U.S. and are not debarred
or suspended from participating in
government programs. The information
requested will provide CCC with
adequate information to meet statutory
requirements. If the information were
not collected, CCC would be unable to
determine if export sales under the FGP
would be eligible for coverage or, if
coverage conformed to program
requirements.

Description of Respondents: Business
or other for-profit.

Number of Respondents: 5.

Frequency of Responses:
Recordkeeping; Reporting; On occasion.

Total Burden Hours: 329.

Food and Nutrition Service

Title: The Integrity Program (TIP) Data
Collection.

OMB Control Number: 0584—0401.

Summary of Collection: The basis for
this data collection and reporting
system is Part 246.5 of the Women,
Infant, and Children (WIC) Program
regulations, which requires State
agencies to report annually on their
vendor monitoring efforts. The data
collected from the States serves as a
management tool to provide Congress,
OIG senior program managers, as well as
the general public, assurances that
program funds are spent appropriately

and that every reasonable effort is made
to prevent, detect and eliminate fraud,
waste and abuse.

Need and Use of the Information: The
information collected by FNS is used to
analyze trends, to identify possible
vendor management deficiencies, to
formulate program policy and
regulations. At the State level, the
information is used to provide
assurances to the Governor’s office, and
other interested parties, that WIC issues
are being addressed.

Description of Respondents: State,
Local or Tribal Government.

Number of Respondents: 88.

Frequency of Responses: Reporting:
Annually.

Total Burden Hours: 3,725.

Food and Nutrition Service

Title: Summary Food Service Program
Survey.

OMB Control Number: 0584—NEW.

Summary of Collection: The U.S.
Department of Agriculture’s Food and
Nutrition Service (FNS) administers
food programs that provide nutritionally
balanced meals and snacks for eligible
children who are 6 through 18 years of
age. The Summer Food Service Program
(SFSP), which is administered by FNS,
was designed to meet the summer food
needs of eligible children who qualify
for free or reduced-price breakfasts and
lunches during the regular school year.
During the summer months, federally
funded meals are available through the
SFSP at state-approved sites. Of the 15
million eligible children, only about 1.9
million (149%) participated in the SFSP
in July 2002. Another 1.4 million of the
15 million eligible students (9%) who
attended summer school or year-round
schools in July 2002 were served free or
reduced-price meals through NSLP. FNS
is committed to ensuring adequate
nutrition in the summer for children
who are eligible for the free or reduced-
price breakfast and lunch programs
during the regular school year. FNS is
interested in determining why children
who are eligible for SFSP do not
participate in the program.

Need and Use of the Information: FNS
will collect information to understand
the reasons for the discrepancies in
participation rates between the breakfast
and lunch programs during the regular
school year and the SFSP. The results
will enable policy-makers in and out of
government to better understand what
program initiatives might be effective in
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increasing participation rates in SFSP.
Without the data collection, FNS does
not have the necessary information for
developing strategies to increase SFSP
participation and to ensure that NLSP
and SBP eligible school age children
have nutritious meals during the
summer months. Also, the research will
contribute to an understanding of how
the food needs of the non-participants
in SFSP are being met in the summer.

Description of Respondents:
Individuals or households.

Number of Respondents: 546.

Frequency of Responses: Reporting:
Other (one time).

Total Burden Hours: 147.

Cooperative State Research, Education,
and Extension Service

Title: Reporting Requirements for
State Plans of Work for Agricultural
Research and Extension Formula Funds.

OMB Control Number: 0524-0036.

Summary of Collection: Section 202
and 225 of the Agricultural Research,
Extension, and Education Reform Act of
1998 (AREERA) requires that a plan of
work must be submitted by each
institution and approved by the
Cooperative State Research, Education,
and Extension Service (CSREES) before
formula funds may be provided to the
1862 and 1890 land-grant institutions.
The plan of work must address critical
agricultural issues in the State and
describe the programs and project
targeted to address these issues using
the CSREES formula funds. The plan of
work also must describe the institution’s
multi-state activities as well as their
integrated research and extension
activities.

Need and Use of the Information:
Institutions are required to annually
report to CSREES the following: (1) The
actions taken to seek stakeholder input
to encourage their participation; (2) a
brief statement of the process used by
the recipient institution to identify
individuals or groups who are
stakeholders and to collect input from
them; and (3) a statement of how
collected input was considered. CSREES
uses the information to provide
feedback to the institutions on how to
improve the conduct and the delivery of
their programs. Failure to comply with
the requirements may result in the
withholding of a recipient institution’s
formula funds and redistribution of its
share of formula funds to other eligible
institutions.

Description of Respondents: Not-for-
profit institutions; State, Local or Tribal
Government.

Number of Respondents: 75.

Frequency of Responses: Reporting:
Annually.

Total Burden Hours: 160,860.

Rural Housing Service

Title: Notice of Funds Availability
(NOFA) Inviting Applications for the
Rural Community Development
Initiative (RCDI).

OMB Control Number: 0575-0180.

Summary of Collection: Congress
created the Rural Community
Development Initiative (RCDI) in fiscal
year 2000 and funds were appropriated
under the Rural Community
Advancement Program. The intent of
the RCDI grant program is to develop
the capacity and ability of rural area
recipients to undertake projects through
a program of financial and technical
assistance provided by qualified
intermediary organizations.
Intermediaries are required to provide
matching funds in an amount equal to
the RCDI grant. Eligible recipients are
private, nonprofit community-based
housing and community development
organizations and low-income rural
communities.

Need and Use of the Information: The
Rural Housing Service will collect
information to determine applicant/
grantee eligibility, project feasibility,
and to ensure that grantees operate on
a sound basis and use grant funds for
authorized purposes. Failure to collect
this information could result in
improper use of Federal funds.

Description of Respondents: Not-for-
profit institutions; State, Local or Tribal
Government.

Number of Respondents: 146.

Frequency of Responses:
Recordkeeping; Reporting: Quarterly;
Annually, Third party disclosure.

Total Burden Hours: 2,026.

Agricultural Marketing Service

Title: Poultry Market News report.

OMB Control Number: 0581-0033.

Summary of Collection: 7 U.S.C.
provides authorization to collect and
disseminate marketing information and
to provide adequate outlook information
on a market-area basis for the purpose
of anticipating and meeting consumer
requirements, to aid in the maintenance
of farm income and bring about a
balance between production and
utilization of agricultural products. In
1951, Congress approved a program for
the development of Federal-State
Market News Services. The Market
News Branch headquarters in
Washington, DC, is responsible for
coordinating the market news program.
The mission of market news is to
provide current, unbiased, factual
information to all members of the
nation’s agricultural industry, from
farmers to retailers.

Need and Use of the Information:
Industry participants are provided with
up-to-date information on the
movement of product and the amount of
product in storage on a current basis, so
that necessary adjustment in product
flow can be made. If this information
were collected less frequently, it would
result in “‘stale” data that would be of
little to no use to industry and public
concerns.

Description of Respondents: Business
or other for-profit; Not-for-profit
institutions; Individuals or households;
Farms.

Number of Respondents: 1,710.

Frequency of Responses: Reporting:
Monthly; Weekly.

Total Burden Hours: 17,647.

Forest Service

Title: Annual Wildfire Report.

OMB Control Number: 0596-0025.

Summary of Collection: The
Cooperative Forestry Assistance Act of
1978 (U.S.C. 2101) requires the Forest
Service (FS) to collect information about
wildfire suppression efforts by State and
local fire fighting agencies in order to
support specific congressional funding
requests for the Forest Service State and
Private Forestry Cooperative Fire
Program. The program provides
supplemental funding for State and
local fire fighting agencies. The FS
works cooperatively with State and
local fire fighting agencies to support
their fire suppression efforts. FS will
collect information using form FS 3100—
8, Annual Wildfire Summary Report.

Need and Use of the Information: FS
will collect information to determine if
the Cooperative Fire Program funds
provided to the State and local fire
fighting agencies have been used by
State and local agencies to improve their
fire suppression capabilities. The
information collected will be shared
with the public about the importance of
the State and Private Cooperative Fire
Program. FS would be unable to assess
the effectiveness of the State and Private
Forestry Cooperative Fire Program, if
the information provided on FS—-3100—
8 were not collected.

Description of Respondents: Federal
Government; State, Local or Tribal
Government.

Number of Respondents: 55.

Frequency of Responses: Reporting:
Annually.

Total Burden Hours: 55.

Rural Business Service

Title: 7 CFR 4279-B, Guaranteed Loan
Making—Business and Industry Loans.

OMB Control Number: 0570-0017.

Summary of Collection: The Business
and Industry (B&I) program was
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legislated in 1972 under Section 310B of
the Consolidated Farm and Rural
Development Act, as amended. The
purpose of the program is to improve,
develop, or finance businesses,
industries, and employment and
improve the economic and
environmental climate in rural
communities. This purpose is achieved
through bolstering the existing private
credit structure through the
guaranteeing of quality loans made by
lending institutions, thereby providing
lasting community benefits. The B&lI
program is administered by the Rural
Business Service (RBS) through Rural
Development State and sub-State offices
serving each State.

Need and Use of the Information: RBS
will collect information to determine
eligibility and creditworthiness for
lenders and borrowers. The information
is used by RBS loan officers and
approval officials to determine program
eligibility and for program monitoring.

Description of Respondents: Business
or other for-profit; State, Local or Tribal
Government.

Number of Respondents: 8,544.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 19,761.

Forest Service

Title: Timber Purchasers’ Cost and
Sales Date.

OMB Control Number: 0596-0017.

Summary of Collection: The Multi-
Use Sustained Yield Act of 1960, the
Forest Rangeland Renewable Resources
Planning Act of 1974, and the National
Forest Management Act of 1976,
authorizes the Forest Service (FS) to sell
forest products and National Forest
System timber. FS timber and product
appraisers develop advertised timber
and product sale prices using residual
and transaction evidence method of
appraisal. Residual appraisals begin
through the collection of production
cost data. Transaction evidence
appraisals begin with an average of past
successful bids by timber purchasers for
timber for which the stumpage rate has
been adjusted for the timber sale and
market conditions at the time. FS
collects the data from timber sales and
product purchases through submissions
by contractors both locally and
nationally. There are no forms required
for the collection of costs data.

Need and Use of the Information: FS
will collect information to verify that
the minimum rates returned a fair value
to the Government and that the residual
and transaction system are a reliable
approach to valuing timber and
products. The information is also used
to assure the accuracy of the residual

and transaction system and to develop
minimum stumpage rates for small sales
or for areas where there is no current
sale activity to use for transaction
evidence. If the information is not
collected, FS would have difficulties in
determining if the value received from
products really reflects the true market
value.

Description of Respondents: Business
or other for-profit.

Number of Respondents: 35.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 70.

Agricultural Marketing Service

Title: 7 CFR Part, 70. Regulations for
Voluntary Grading of Poultry Products
and Rabbit Products.

OMB Control Number: 0581-0127.

Summary of Collection: The
Agricultural Marketing Act of 1946 (60
Stat. 1087-1091, as amended; 7 U.S.C.
1621-1627) (AMA) directs and
authorizes the Department to develop
standards of quality, grades, grading
programs, and services to enable a more
orderly marketing of agricultural
products so trading may be facilitated
and consumers may be able to obtain
products graded and identified under
USDA programs. Regulations in 7 CFR
Part 70 provide for a voluntary program
for grading poultry and rabbits on the
basis of U.S. classes, standards and
grades. The Agricultural Marketing
Service (AMS) carries out the
regulations, which provide a voluntary
program for grading poultry and rabbit
products. This program is voluntary
where respondents would need to
request or apply for the specific service
they wish.

Need and Use of the Information:
Since the AMA requires that the cost of
the service be assessed and collected,
there is no alternative but to provide
voluntary programs on a fee for service
basis and to collect the information
needed to establish the costs. Only
authorized representatives of the USDA
use the information collected to
administer the grading services
requested by the respondents.

Description of Respondents: Business
or other for profit; Federal Government;
State, Local or Tribal Government.

Number of Respondents: 361.

Frequency of Responses: Reporting:
On occasion; Semi-annually; Monthly;
Annually; Other (Daily).

Total Burden Hours: 1,753.

Rural Housing Service

Title: 7 CFR 1927-B, “‘Real Estate
Title Clearance and Loan Closing.”

OMB Control Number: 0575-0147.

Summary of Collection: Rural
Development and the Farm Service

Agency are the credit agencies for the
Department of Agriculture. They offer a
supervised credit program to build
family farms, modest housing, sanitary
water and sewer systems, essential
community facilities, businesses and
industries in rural areas. Section 306 of
the Consolidated Farm and Rural
Development Act (CONTACT), 7 U.S.C.
1926, authorizes RUS to make loans to
public agencies, American Indian tribes,
and non-profit corporations. The loans
fund the development of drinking water,
wastewater, and solid waste disposal
facilities in rural areas with populations
of up to 10,000 residents. Section 501 of
Title V of the Housing Act provides
authorization to extend financial
assistance to construct, improve, alter,
repair, replace or rehabilitate dwellings
and to provide decent, safe and sanitary
living conditions in rural areas. The
Secretary of Agriculture is authorized to
prescribe regulations to ensure that
these loans made with federal funds are
legally secured.

Need and Use of the Information: The
approved attorney/title company
(closing agent) and the field office staff
collect the required information. Forms
and or guidelines are provided to assist
in the collection, certification and
submission of this information. Most of
these forms collect information that is
standard in the industry. If the
information is collected less frequently,
the agency would to obtain the proper
security position on the properties being
taken as security and would have no
evidence that the closing agents and
agency met the requirements of this
regulation.

Description of Respondents:
Individuals or households; Business or
other for-profit, Not-for-profit
institutions; Farms.

Number of Respondents: 41,642.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 28,578.

Sondra Blakey,

Departmental Information Collection
Clearance Officer.

[FR Doc. 04-10280 Filed 5-5-04; 8:45 am]
BILLING CODE 3410-01-M

DEPARTMENT OF AGRICULTURE
Forest Service

Off-Highway Vehicle (OHV) Study,
Mark Twain National Forest, Madison,
WA, and Wayne Counties, MO

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.
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SUMMARY: The Forest Service will
prepare an environmental impact
statement (EIS) to analyze and disclose
the environmental effects of proposed
activities within the three OHV Study
project areas. The three OHV Study
project areas are located on National
Forest System lands administered by the
Potosi/Fredericktown and Poplar Bluff
Ranger Districts is southeast Missouri.
The legal descriptions of the three study
areas are as follows:

Palmer Study Area—This study area
would be located on the Potosi Unit of
the Potosi/Fredericktown Ranger
District in Washington County,
approximately 12 miles southwest of
Potosi, Missouri. The legal description
is T36N, R1W, Sections 1, 2, 10-15, 22—
26, 35, and 36; T36N, R1E, Sections 2—
4,6-11, 14-23, 27, and 30; T37N, R1E,
Sections 31-35. This trail system would
be managed for a variety of motorized
vehicles, including jeeps and dune
buggies. There would also be 3 small
designated areas for off-road and off-
trail riding, totaling approximately 31
acres in the Palmer Study Area.
Trailheads and parking ares would also
be constructed at some locations.

Cherokee Pass Study Area—This
study area would be located on the
Fredericktown Unit of the Potosi/
Fredericktown Ranger District in
Madison County, approximately seven
miles south of Fredericktown, Missouri.
The legal description is T32N, R6E,
Sections, 1, 11-14, 22-26, 35, and 36;
T32N, R7E, Sections 3-11, 15-23, 26—
34. This trail system would be managed
for ATV and equestrian use. Other
motorized vehicles such as motorcycles,
jeeps, and dune buggies, would not be
allowed. Trailheads and parking areas
would also be constructed at some
locations.

Blackwell Ridge Study Area—This
study area would be located on the
Poplar Bluff Ranger District in Wayne
County, approximately 1%2 mile north
of Williamsville, Missouri. The legal
description is T27N, R4E, Sections 1-4,
and 12; T27N, R5E, Sections 5, 6, and
8; T28N, R4E Sections 32-34. This trail
system would be managed for ATV and
motorcycles. Other motorized four-
wheel drive vehicles, jeeps, and dune
buggies, would not be allowed.

Trailheads and parking areas would
also be constructed at some locations.
Approximately 137 miles of trail is
being proposed as part of this project. Of
this 137 miles, 66 miles are county or
Forest Service roads, with an additional
62 miles that exists as unimproved
roads on National Forest land. Only
about 9 miles of new trail construction
is proposed. There are no new stream
crossings proposed. Stream crossings

used as part of the trail proposal would
be on county or Forest Service roads or
on historic road locations.

The primary purpose of this project is
to study OHV use and users to guide
future management options on OHV
trail opportunities and use. This study
will also evaluate equipment impacts to
natural resources. Social impacts, such
as customer satisfaction, demographics
of trail users, and compatibility between
trail users, would also be studied. The
Mark Twain National Forest needs to
determine if designating more
motorized trails can be done in a
manner that not only provides for this
recreational use, but also addresses
environmental concerns. It is hoped that
by providing additional designated OHV
trails, OHV users would avoid
undesignated roads and trails and,
thereby, the overall environmental
damage from unauthorized use can be
reduced. Observations by OHV
managers locally and from other states
indicate that when OHV riders have
designated areas to ride, they are more
likely to stay on designated routes.

Therefore, the OHV customer, the
resource manager, and the environment
should all benefit from this study.
Resource managers would be able to
direct OHV customers to a designated
trail system where impacts are confined,
minimized, evaluated, monitored, and
mitigated. With this study, OHV
customers would know they are in an
area where they can legally ride in a
setting they enjoy. The Forest Service
can promote responsible OHV use,
better communication with this forest
user group, promote local partnerships
for conservation education and OHV
trail maintenance, and evaluate resource
and social impacts.

The focus of this study is to evaluate
OHV use in three separate study
locations and publish an evaluation of
what is learned. The results of this
study would by used to guide future
management decisions on OHV trail
management here and elsewhere in the
National Forest System. At the end of
the study period, unless the study is
modified or terminated early, a separate
decision, following the National
Environmental Policy Act process,
would be made as to whether or not to
designate all, part, or none of the three
areas as permanent OHV trails. The data
collected from this study and other
ongoing national studies would be used
to corroborate and assist in making that
decision.

DATES: Comments concerning this
proposed action should be received
within 30 days following publication of
this NOI to receive timely consideration

in the preparation of the draft EIS.
Comments received during the previous
scoping period will be considered for
development of the draft EIS.
ADDRESSES: Please send your comments
or requests for additional information to
the Potosi/Fredericktown Ranger
District, P.O. Box 188, Potosi, MO
63664, telephone (573) 438-5427, or the
Poplar Bluff Ranger District, P.O. Box
988, 1420 Maud Street, Poplar Bluff,
MO 63901, (573) 785-1475. Electronic
comments must be sent via the Internet
to: comments-eastern-mark-twain-
potosi@fs.fed.us within 30 days of the
publication of this of this NOI. In order
for electronic comments to be
considered, they must be sent to the
aforementioned email address. To
access project information
electronically, go to: http://www.fs.fed./
us/r9/marktwain/projects/project.htm.
Comments received in response to this
solicitation, including names and
addresses of those who comment, will
be considered part of the public record
on this proposed action and will be
available for public inspection upon
request.

FOR FURTHER INFORMATION CONTACT: Tom
McGuire, Project Leader/Integrated
Resource Analyst, Potosi/Fredericktown
Ranger District, P.O. Box 188, Potosi
Missouri 63664, phone (573) 438-5427.
SUPPLEMENTARY INFORMATION:

Proposed Action

The proposed action is to conduct a
three-year study to evaluate three
motorized trail systems. This study
would help the Forest Service
determine the environmental and social
impacts of OHV trails on the National
Forest. Of the 137 miles of roads and
trails included in the study area, only
nine miles of new trail will be
constructed, the remainder is existing
roads and trails. Existing conditions
would be evaluated prior to opening the
trail systems, and resource conditions
would be monitored throughout the
duration of the study. Management
would respond to trail conditions and
potential resource concerns by using
different techniques, such as seasonal
closures and weather related closures,
which would be part of the study.
Preliminary monitoring of the project
area would be used as a baseline to
determine environmental effects
occurring during the study period. Prior
to initiating the study, preliminary
levels of acceptable change would be
established. If changes to the
environment occur that are beyond the
levels of acceptable change, the study
would be modified or OHV use
terminated during the 3-year study
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period. Roads and trails would be
designated open by the use of trail
markers. Most of the designated trail
system would consist of current system,
non-system, and county roads, and trails
that have been previously used and are
in locations suitable for the proposed
study use. Many of these trails and
roads have been used for a number of
years. A small number of connector
trails would be constructed to connect
existing trail sections. Several existing
non-system road segments and trails
would be closed to motorized use as
part of this proposal for soil and water
protection, protection of heritage
resource sites, stream crossings,
sensitive habitats, and locations in
proximity to private property. The
county roads in Washington County
would remain under county
jurisdiction.

The proposed trail study would be
under the fee demonstration authority.
The fees collected would be used to
increase Forest Service presence in the
study areas, to provide visitor
information at trailheads, and to
accomplish trail maintenance.

The 1986 Mark Twain National Forest
Land and Resource Management Plan
(Forest Plan), as amended, provides
general guidance and direction for the
Proposed Action. The OHV Trail Study
meets the Forest Plan Direction,
Recreation Management Goals (Forest
Plan IV-1), and the Forest-wide
Management Direction for Recreation
Management of trails (Forest Plan IV—
29-1Vv-30).

Decision Space

Decision making will be limited to
activities relating to the proposed
actions. The primary decision to be
made will be whether or not to
implement the proposed actions listed
above, a no-action alternative, or
another action alternative that responds
to the project’s purpose and needs.

Preliminary Issues

A review of public comments
received thus far has identified a
number of issues. The issues include,
but are not limited to, concerns about
pollution, soil, water and vegetation
impacts, wildlife impacts, trespass and
noise. Issues also include concerns
about illegal off-trail use and the need
to provide a place for legal,
environmentally sound OHYV use.

Public Participation

The Forest Service previously scoped
this proposed action for sixty days, with
the scoping period ending February 22,
2004, an open house was conducted on
February 10, 2004 in Rolla, MO and

February 17, 2004 in St. Louis, MO.
Comments received during the previous
scoping period and open house will be
considered. This notice constitutes
notification for public participation
pursuant to 36 CFR 295.3.

Estimated Dates for Filing

The draft EIS is expected to be filed
with the Environmental Protection
Agency and available for public review
in September 2004. A 45-day comment
period will follow publication of a
Notice of Availability of the draft EIS in
the Federal Register. Comments
received on the draft EIS will be
analyzed and considered in preparation
of a final EIS, expected in December
2004. A Record of Decision (ROD) will
also be issued at that time along with
the publication of a Notice of
Availability of the final EIS and ROD in
the Federal Register.

Reviewers Obligation To Comment

The Forest Service believes it is
important at this early stage to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of the draft EIS must structure
their participation in the environmental
review of the proposal in such a way
that it is meaningful and alerts an
agency to the reviewer’s position and
contentions. Vermont Yankee Nuclear
Power Corp. v. NRDC, 435 U.S. 519, 513
(1978). Also, environmental objections
that could be raised at the draft EIS
stage but that are not raised until after
completion of the final EIS may be
waived or dismissed by the courts. City
of Angoon v. Hodel, 803 F.2d 1016,
1022 (9th Cir, 1986), and Wisconsin
Heritages Inc. v. Harris, 490 F.Supp.
1334, 1338 (E.D. Wis., 1980). Because of
these court rulings, it is very important
that those interested in this proposed
action participate by the close of the 45-
day comment period of the draft EIS in
order that substantive comments and
objections are available to the Forest
Service at a time when it can
meaningfully consider them and
respond to them in the final EIS. To
assist the Forest Service in identifying
and considering issues and concerns on
the proposed action, comments should
be as specific as possible. Reviewers
may wish to refer to the Council on
Environmental Quality Regulations for
implementing the procedural provisions
of the National Environmental Policy
Act at 40 CFR 1503.3 in addressing
these points.

Responsible Official

The responsible official for this
environmental impact statement is

Ronnie Raum, Forest Supervisor, Mark
Twain National Forest.

Dated: April 28, 2004.
Ronnie Raum,

Forest Supervisor, Mark Twain National
Forest, 401 Fairgrounds Rd., Rolla, Missouri
65401.

[FR Doc. 04-10272 Filed 5-5-04; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Revision of Timber Sale Contract
Forms FS—2400-6 and FS-2400-6T
AGENCY: Forest Service, USDA.

ACTION: Notice; final timber sale
contracts.

SUMMARY: The Forest Service is
implementing revisions to its timber
sale contracts, Form FS—2400-6, for
scaled sale procedures, and Form FS—
2400-6T, for tree measurement timber
sale procedures. The revisions are the
first substantive changes in the standard
timber sale contract provisions in over
30 years. A notice with request for
comment on the proposed contract
revisions was published in the Federal
Register on December 19, 2003 (68 FR
70758). The Forest Service made
appropriate changes to the contracts in
response to the public comments. The
final revised contracts and a detailed
summary of the Forest Service
responses to public comments are
available for review, as provided in the
ADDRESSES section of this notice.

DATES: The final revised timber sale
contract forms are effective May 6, 2004.

ADDRESSES: The final revised timber
sale contract forms and the Forest
Service response to public comments
are available for public review on the
Forest Service World Wide Web/
Internet site at: http://www.fs.fed.us/
forestmanagement/infocenter/
newcontracts/index.shtml.
Alternatively, the contracts and
responses to comments can be reviewed
in the office of the Director of Forest and
Rangeland Management, Third Floor,
Northwest Wing, Yates Building, 201
14th Street, SW., Washington, DC.
Visitors are encouraged to call ahead to
(202) 205-0893 to facilitate entry into
the building.

FOR FURTHER INFORMATION CONTACT:
Richard Fitzgerald, Forest and
Rangeland Management Staff, (202)
205-1753.

SUPPLEMENTARY INFORMATION:
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Background

Timber sale contract Forms FS—-2400—
6 and FS—-2400-6T are used by the
Forest Service for the sale of all large,
complex timber sales. Timber sale
contract Form FS—2400-6 is used when
timber is measured for payment after it
is harvested, and timber sale contract
Form FS—2400-6T is used when the
basis for payment is measurement prior
to sale. These contracts were originally
brought into use in July 1970 and
January 1972, respectively, and were the
result of extended discussions between
the Federal Timber Purchasers
Committee and the Forest Service.
These contracts were revised in
September 1973 and October 1973,
respectively, to incorporate
modifications based upon experience
gained and policy changes since their
inception.

From 1973 until July 2001, the
requirements of new legislation and
Forest Service policy were implemented
in the contracts by issuing special
provisions that replaced or added to the
standard contract provisions. In July
2001, new versions of timber sale
contract Forms FS—2400-6 and FS—
2400-6T were issued. The July 2001
versions incorporated the special
provisions that had been brought into
use since 1973, but did not make any
other changes that affect the rights and
obligations of the Forest Service and
timber sale purchasers.

Summary of Comments

In response to public comments, over
75 changes were made to timber sale
contract Forms FS—2400-6 and FS—
2400-6T, including:

1. Adding a contract provision to
provide for an emergency rate
redetermination after severe market
declines.

2. Changing the procedure for
reimbursing purchasers for changes in
road construction cost to provide more
timely reimbursement.

3. Removing the contract provision
requiring that purchasers comply with
other Federal, State, and local laws,
since they have this obligation anyway.

4. Shortening the time requirement for
the Forest Service to inspect the timber
sale purchaser’s completed work from
10 days to 5 days.

5. Adding a contract provision to
allow the timber sale purchaser to
terminate the contract if the market
declined substantially during a Forest
Service suspension.

6. Based on information it currently
has, the Forest Service believes the
appropriate level for liquidated damages
should be increased from 7 percent to

15 percent. The Forest Service will
monitor liquidated damages to
determine if further adjustments are
needed.

7. Adding a contract provision to
provide for reducing the performance
bond during a Forest Service
suspension.

Contract Revisions

The final revised timber sale contract
Forms FS-2400-6 and FS—2400-6T
provide a better balance of risk between
the timber sale purchaser and:

1. Clarify and simplify the remedies
available when contracts are suspended,
modified, or terminated for
environmental reasons.

2. Incorporate special provisions that
are applicable to all timber sales into the
standard contract provisions.

3. Correct inconsistencies and clarify
language that has accumulated by the
addition of 30 years of special
provisions to the timber sale contracts.

4. Make organizational and editorial
changes intended to eliminate
duplicative and unnecessary provisions.

5. Provide for liquidated damages
when the Forest Service unilaterally
terminates or partially terminates a
timber sale contract.

6. Provide for a rate redetermination
after a specified time when the Forest
Service orders the delay or interruption
of operations for specific reasons.

7. Provide for an emergency rate
redetermination if there is a severe
market decline after the timber sale is
purchased.

The final revised contracts and
responses to public comments are
available electronically and in paper
copy, as provided in the ADDRESSES
section of this notice.

Dated: April 30, 2004.
Sally Collins,
Associate Chief.
[FR Doc. 04-10287 Filed 5-5-04; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

Information Collection Activity;
Comment Request

AGENCY: Rural Utilities Service, USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35, as amended), the
Rural Utilities Service (RUS) invites
comments on this information
collection for which RUS intends to

request approval from the Office of
Management and Budget (OMB).

DATES: Comments on this notice must be
received by July 6, 2004.

FOR FURTHER INFORMATION CONTACT:
Richard C. Annan, Acting Director,
Program Development and Regulatory
Analysis, Rural Utilities Service, 1400
Independence Ave., SW., STOP 1522,
Room 5170 South Building,
Washington, DC 20250-1522.
Telephone: (202) 720-8818. FAX: (202)
720-4120.

SUPPLEMENTARY INFORMATION: The Office
of Management and Budget’s (OMB)
regulation (5 CFR 1320) implementing
provisions of the Paperwork Reduction
Act of 1995 (Pub. L. 104-13) requires
that interested members of the public
and affected agencies have an
opportunity to comment on information
collection and recordkeeping activities
(see 5 CFR 1320.8(d)). This notice
identifies an information collection that
RUS is submitting to OMB for
extension.

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Agency,
including whether the information will
have practical utility; (b) the accuracy of
the Agency’s estimate of the burden of
the proposed collection of information
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology. Comments may be sent to:
Richard C. Annan, Acting Director,
Program Development and Regulatory
Analysis, Rural Utilities Service, U.S.
Department of Agriculture, STOP 1522,
Room 5170 South Building, 1400
Independence Ave., SW., Washington,
DC 20250-1522. FAX: (202) 720-4120.

Title: Weather Radio Transmitter
Grant Program.

OMB Control Number: 0572-0124.

Type of Request: Extension of a
currently approved information
collection.

Abstract: The National Weather
Service operates an All Hazards Early
Warning System that alerts people in
areas covered by its transmissions of
approaching dangerous weather and
other emergencies. The National
Weather Service can typically provide
warnings of specific weather dangers up
to fifteen minutes prior to the event. At
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present, this system covers all major
metropolitan areas and many smaller
cities and towns; however, many rural
areas lack NOAA Weather Radio
coverage. The Rural Utilities Service
Weather Radio Transmitter Grant
Program finances the installation of new
transmitters to extend the coverage of
the National Oceanic and Atmospheric
Administration’s Weather Radio system
(NOAA Weather Radio) in rural
America thereby promoting public
safety and awareness. The President of
the United States and the United States
Congress have made $5 million in grant
funds available to facilitate the
expansion of NOAA Weather Radio
system coverage into rural areas that are
not covered or are poorly covered at this
time. This grant program will continue
to provide grant funds, on an expedited
basis, for use in rural areas and
communities of 50,000 or less
inhabitants. Grant funds are available
immediately and applications will be
processed on a first-come, first-served
basis until the appropriation is used in
its entirety. Grant funds are used to
purchase and install NOAA Weather
Radio transmitters and antennas that are
combined with donated tower space and
other site resources to establish new
rural NOAA Weather Radio
transmitters. Eligible applicants must be
non-profit corporations or associations
(including Rural Utilities Service
electric and telecommunications
borrower cooperatives), units of local or
state government, or Federally-
recognized Indian tribes.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 6 hours per
response.

Respondents: Not-for-profit
institutions, State, Local or Tribal
Government.

Estimated Number of Respondents:
113.

Estimated Number of Responses per
Respondent: 2.

Estimated Total Annual Burden on
Respondents: 1,356.

Copies of this information collection
can be obtained from MaryPat Daskal,
Program Development and Regulatory
Analysis, at (202) 720-7853, FAX: (202)
720-4120.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Dated: April 30, 2004.
Hilda Gay Legg,
Administrator, Rural Utilities Service.
[FR Doc. 04-10281 Filed 5-5-04; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

DOC has submitted to the Office of
Management and Budget (OMB) for
Clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act of 1995, Pub. L. 104-13.

Bureau: International Trade
Administration.

Title: Implementation of Tariff Rate
Quota Established Under Title V of the
Trade and Development Act of 2000 as
Amended by the Trade Act of 2002 for
Imports of Certain Worsted Wool Fabric.

Agency Form Number: ITA-4139P,
ITA-4140P.

OMB Number: 0625-0240.

Type of Request: Regular submission.

Estimated Burden: 352 hours.

Estimated Number of Respondents:
24,

Est. Avg. Hours Per Response: 1-24
hours.

Needs and Uses: Title V of the Trade
and Development Act of 2000 (*‘the
Act”’) as amended by the Trade Act of
2002 contains several provisions to
assist the wool products industries.
These include the establishment of tariff
rate quotas (TRQ) for a limited quantity
of worsted wool fabrics. The Act
requires the President to fairly allocate
the TRQ to persons who cut and sew
men’s and boys’ worsted wool suits and
suit like jackets and trousers in the
United States, and who apply for an
allocation based on the amount of suits
they produce in the prior year. The Act
further requires the President, on an
annual basis, to consider requests from
the manufacturers of the apparel
products listed above, to modify the
limitation on the quantity of imports
subject to the TRQ. The Act specifies
factors to be addressed in considering
such requests. The TRQ was originally
effective for goods entered or withdrawn
from warehouse for consumption, on or
after January 1, 2001, and was to remain
in force through 2003. On August 6,
2002, President Bush signed into law
the Trade Act of 2002, which includes
several amendments to Title V of the
Act including the extension of the
program through 2005. A TRQ
allocation will be valid only in the year
for which it is issued.

On December 1, 2000, the President
issued Proclamation 7383 that, among
other things, delegates authority to the
Secretary of Commerce to allocate the
TRQ; to consider, on an annual basis,
requests to modify the limitation on the
quantity of the TRQ and to recommend
appropriate modifications to the

President; and to issue regulations to
implement these provisions. On January
22,2001, the Department of Commerce
published regulations establishing
procedures for allocation of the tariff
rate quotas (66 FR 6459, 15 CFR part
335) and for considering requests for
modification of the limitations (66 FR
6459, 15 CFR part 340).

The Department must collect certain
information in order to fairly allocate
the TRQ to eligible persons and to make
informed recommendations to the
President on whether or not to modify
the limitation on the quantity of the
TRQ. This request for comment is for
the proposed information collections
after July 31, 2004.

Affected Public: Business or other for
profits.

Frequency: Annually.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: David Rostker,
(202) 395-7340.

Copies of the above information
collection proposal can be obtained by
writing Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,
14th & Constitution Avenue, NW.,
Washington, DC 20230 or via the
Internet at dHynek@doc.gov.

Written comments and
recomendations for the proposed
information collection should be sent to
David Rostker, OMB Desk Officer, Room
10202, New Executive Office Building,
Washington, DC 20503 within 30 days
of the publication of this notice in the
Federal Register.

Dated: May 3, 2004.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 04-10346 Filed 5-5-04; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act of 1995, Public Law 104-13.

Bureau: International Trade
Administration.

Title: Information for Self-
Certification Under FAQ 6 of the United
States European Union Safe Harbor
Privacy Framework.

Agency Form Number: N/A.

OMB Number: 0625-0239.

Type of Request: Regular Submission.
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Burden: 350 hours.

Number of Respondents: 500.

Avg. Hours Per Response: 20-40
minutes.

Needs and Uses: In response to the
European Union Directive on Data
Protection that restricts transfers of
personal information from Europe to
countries whose privacy practices are
not deemed “‘adequate,” the U.S.
Department of Commerce has developed
a “‘Safe Harbor” framework that will
allow U.S. organizations to satisfy the
European Directive’s requirements and
ensure that personal data flows to the
United States are not interrupted. In this
process, the Department of Commerce
repeatedly consulted with U.S.
organizations affected by the European
Directive and interested non-
government organizations. On July 27,
2000, the European Commission issued
its decision in accordance with Article
25.6 of the Directive that the Safe
Harbor Privacy Principles provide
adequate privacy protection. The Safe
Harbor framework bridges the
differences between the European
Union (EU) and U.S. approaches to
privacy protection. The complete set of
Safe Harbor documents and additional
guidance materials may be found at
http://export.gov/safeharbor.

Once the Safe Harbor was deemed
“‘adequate’ by the European
Commission on July 27, 2000, the
Department of Commerce began
working on the requirements that are
necessary to put this accord into effect.
The European Member States
implemented the decision made by the
Commission within 90 days. Therefore,
the Safe Harbor became operational on
November 1, 2000. The Department of
Commerce created a list for U.S.
organizations to sign up to the Safe
Harbor and provided guidance on the
mechanics of signing up to this list. As
of April 22, 2004, 487 U.S. organizations
have been placed on the Safe Harbor
List, located at http://export.gov/
safeharbor.

Organizations that have signed up to
this list are deemed “‘adequate’ under
the Directive and do not have to provide
further documentation to European
officials. This list will be used by EU
organizations to determine whether
further information and contracts will
be needed for a U.S. organization to
receive personally identifiable
information. This list is necessary to
make the Safe Harbor accord
operational, and was a key demand of
the Europeans in agreeing that the
Principles were providing ‘““adequate”
privacy protection.

The Safe Harbor provides a number of
important benefits to U.S. firms. Most

importantly, it provides predictability
and continuity for U.S. organizations
that receive personal information from
the European Union. Personally
identifiable information is defined as
any that can be identified to a specific
person, for example an employee’s
name and extension would be
considered personally identifiable
information. All 15 member countries
are bound by the European
Commission’s finding of ““adequacy”.
The Safe Harbor also eliminates the
need for prior approval to begin data
transfers, or makes approval from the
appropriate EU member countries
automatic. The Safe Harbor principles
offer a simpler and cheaper means of
complying with the adequacy
requirements of the Directive, which
should particularly benefit small and
medium enterprises.

The decision to enter the Safe Harbor
is entirely voluntary. Organizations that
decide to participate in the Safe Harbor
must comply with the Safe Harbor’s
requirements and publicly declare that
they do so. To be assured of Safe Harbor
benefits, an organization needs to
reaffirm its self-certification annually to
the Department of Commerce that it
agrees to adhere to the safe harbor’s
requirements, which includes elements
such as notice, choice, access, data
integrity, security and enforcement.

This list will be most regularly used
by European Union organizations to
determine whether further information
and contracts will be needed by a U.S.
organization to receive personally
identifiable information. It will be used
by the European Data Protection
Authorities to determine whether a
company is providing “‘adequate”
protection, and whether a company has
requested to cooperate with the Data
Protection Authority. This list will be
accessed when there is a complaint
logged in the EU against a U.S.
organization. This will be on a monthly
basis. It will be used by the Federal
Trade Commission and the Department
of Transportation to determine whether
a company is part of the Safe Harbor.
This will be accessed if a company is
practicing ‘“‘unfair and deceptive”
practices and has misrepresented itself
to the public. It will be used by the
Department of Commerce and the
European Commission to determine if
organizations are signing up to the list.
This list is updated on a regular basis.

Affected Public: Businesses or other
for-profit.

Frequency: Annually.

Respondent’s Obligations: Voluntary.

OMB Desk Officer: David Rostker,
(202) 395-7340.

Copies of the above information
collection proposal can be obtained by
writing Diana Hynek, Departmental
Paperwork, Clearance Officer,
Department of Commerce, Room 6625,
14th & Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent to
David Rostker, OMB Desk Officer, Room
10202, New Executive Office Building,
Washington, DC 20503 within 30 days
of the publication of this notice in the
Federal Register.

Dated: May 3, 2004.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 04-10347 Filed 5-5-04; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce (DOC)
has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35).

Agency: Bureau of Industry and
Security (BIS).

Title: Written Assurances for Exports
of Technical Data Under License
Exception TSR.

Agency Form Number: None.

OMB Approval Number: 0694—0023.

Type of Request: Extension of a
currently approved collection of
information.

Burden: 103 hours.

Average Time Per Response: 31
minutes per response.

Number of Respondents: 200
respondents.

Needs and Uses: The Export
Administration Regulations (EAR)
require in Section 740.6 that exporters
obtain letters of assurance from their
importers stating that technology or
software will not be reexported or
released to unauthorized destinations
that are subject to controls for national
security or foreign policy and nuclear
non-proliferation reasons. The importer,
in making these assurances
acknowledges his/her requirement to
comply with the EAR. The written
assurance requirement of License
Exception TSR (Technology and
Software Under Restriction) provides
greater security for the protection of
U.S. origin technology and software that



Federal Register/Vol. 69, No. 88/ Thursday, May 6, 2004/ Notices

25371

becomes incorporated into foreign
products.

Affected Public: Individuals,
businesses or other for-profit
institutions.

Respondent’s Obligation: Mandatory.

OMB Desk Officer: David Rostker.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—-0266, Department of
Commerce, Room 6625, 14th and
Constitution Avenue, NW, Washington,
DC 20230.

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to David Rostker, OMB Desk
Officer, Room 10202, New Executive

Office Building, Washington, DC 20230.

Dated: May 3, 2004.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 04-10348 Filed 5-5-04; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE

Submission For OMB Review;
Comment Request

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35).

Agency: U.S. Census Bureau.

Title: U.S. Census Age Search.

Form Number(s): BC-600, BC—649(L),
BC—-658(L).

Agency Approval Number: 0607—

117.

Type of Request: Revision of a
currently approved collection.
Burden: 699 hours.

Number of Respondents: 2,620.

Avg Hours Per Response: BC—600—12
min.; BC-649(L) & BC-658(L)—6 min.

Needs and Uses: This request for
clearance is for a revision of the
currently approved collection for the
United States Age Search Service. The
age and citizenship searching service
provided by the National Processing
Center is a self-supporting operation of
the U.S. Census Bureau. Expenses
incurred in providing census transcripts
are covered by the fees paid by
individuals requesting a search of the
census records. The Survey Processing
Branch/Personal Census Search Unit in
Jeffersonville, Indiana, maintains the
1910-2000 Federal censuses for
searching purposes. The purpose of the
searching is to provide, upon request,
transcripts of personal data from
historical population census records.
Information relating to age, place of
birth, and citizenship is provided upon
payment of the established fee to
individuals for their use in qualifying
for social security, old age benefits,
retirement, court litigation, passports,
insurance settlements, etc. The census
records maintained in this unit are
confidential by an Act of Congress. The
Census Bureau is prohibited by federal
laws from disclosing any information
contained in the records except upon
written request from the person to
whom the information pertains or to a
legal representative.

The United States Census Bureau is
amending Title 15, Code of Federal
Regulations, Parts 50 and 80, fee
structure for age search and citizenship
information, to increase the fee for an
age search from $40 to $65. This change
is being made to recover the increase in
cost to process a request due to
operating cost. Title 13, United States
Code, requires recovery of the costs. We
are also adding an additional charge of
$20 per case for expedited requests
requiring search results within one day.

Affected Public: Individuals.

Frequency: On occasion.

Respondent’s Obligation: Required to
obtain or retain benefits.

Legal Authority: Title 13 U.S.C.,
Section 8a.

OMB Desk Officer: Susan Schechter,
(202) 395-5103.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202)482—-0266, Department of
Commerce, room 6625, 14th and
Constitution Avenue, NW, Washington,
DC 20230 (or via the Internet at
dhynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Susan Schechter, OMB Desk
Officer either by fax (202—-395-7245) or
e-mail (susan_schechter@omb.eop.gov).

Dated: May 3, 2004.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 04-10349 Filed 5-5-04; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
Economic Development Administration

Notice of Petitions by Producing Firms
for Determination of Eligibility To
Apply for Trade Adjustment
Assistance

AGENCY: Economic Development
Administration (EDA), Commerce.

ACTION: Notice to give all interested
parties an opportunity to comment.

Petitions have been accepted for filing
on the dates indicated from the firms
listed below.

LIST OF PETITION ACTION BY TRADE ADJUSTMENT ASSISTANCE FOR PERIOD MARCH 20, 2004—-APRIL 23, 2004

Date peti-
Firm name Address tion a(c:icept- Product
e
Rosewood Industries, INC .........ccccoeceeeen. 201 Purdue Road, Stigler, OK 74462 ...... 4/6/2004 | Cabinets of wood.
Heritage Sportswear, LLC d.b.a. Joan | 505 Manning Street, Marion, SC 29571 ... 4/1/2004 | Ladies cotton knitwear, high-end tops,
Vass USA. pants and skirts, and sportswear from
and cotton blends.
Southern Oregon Sales, INC .......ccccceeueeeene 18 Stewart Avenue, Medford, OR 97501 3/26/2004 | Pears.
Old Western Paint Co., INC ........ccceeveennee. 2001 West Barberry Place, Denver, CO 3/22/2004 | Oil based paint and varnish and water
80204. based paint.
Vergason Technology, INC .........cccceeeenee. 88 State Route 224, Van Etten, NY 3/26/2004 | Vacuum metalizing and coating machine
14889. and parts.
ABM Manufacturing, Inc 415 North Marshall, Sedalia, MO 65301 .. 3/30/2004 | Articles of aluminum.
Minco Tool and Mold, Inc 5690 Webster Street, Dayton, OH 45414 4/7/2004 | Injection molds for the automotive, appli-
ance, electronic and business machine
indusry.
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LIST OF PETITION ACTION BY TRADE ADJUSTMENT ASSISTANCE FOR PERIOD MARCH 20, 2004—APRIL 23, 2004—

Continued
Date peti-
Firm name Address tion accept- Product
ed
Sacoma International, INC .........cccceeveenee. 955 South Walnut Street, Edinburg, IN 4/5/2004 | Precision machined parts i.e. exhaust fit-
46124. tings, seating supports and steering
column links.
Millennia Group, Inc. (The) .......ccceeveeen. 1105 Pittsburgh Street, Cheswick, PA 4/5/2004 | Printed circuit boards.
15024.
Hughes Cattle Company ........c.cccccevcveeenene HC 74 Box 134, Fort Davis, TX 79734 ... 4/6/2004 | Calves.
Mainelli Tool & Die, INC ......cccevverieiiiiieinnnn 30 Houghton Street, Providence, RI 4/22/2004 | Fashion and religious jewelry in precious
02904. metals and base metals.
Sciaky, INC .eovviiiiiiee 4915 West 67th Street, Chicago, IL 4/2/2004 | Electron beam welding systems.
60638.
Video Products Group, INC .....ccccevvvinnenne 1380 Flynn Road, Camarillo, CA 93012 .. 4/6/2004 | Video imaging equipment.
Santa Fe Rubber Products, Inc ................ 12306 East Washington Blvd., Whittier, 4/6/2004 | Custom rubber products.
CA 90606.
Chemart Company ........ccccocvevveeieeneennnn. 11 New England Way, Lincoln, Rl 02864 4/20/2004 | Christmas and collectible ornaments.
Camillus Cutlery Company ........cc.ccceeeennee. 54 Main Street, Camillus, NY 13031 ........ 4/20/2004 | Pocket, hunting, military and various
other types of knives.
Migali Industries, INC .......ccoceeviiiiiiiiennen, 1475 South Sixth Street, Camden, NJ 4/20/2004 | Commercial refrigerators and freezers.
08104.
Kennedy and Bowdon Machine Comany, | 1229 Heil Quaker Boulevard, LaVergne, 4/20/2004 | Molds for injection molding of plastics.
Inc. TN 37086.
Teme, INC oceeiiiiiie e 306 County Road 1, Gallup, NM 87301 ... 4/22/2004 | Silver, platinum and gold jewelry and
parts.
Cavedon Company, INC ........ccccevneernennne. 26 Avenue C, Woonsocket, RI 02895 ...... 4/20/2004 | Scented candles.
Camardese Plastics Corp ... 1711 Highway 21, Clarksville, AR 72830 4/20/2004 | Plastic shipping trays.

The petitions were submitted
pursuant to section 251 of the Trade Act
of 1974 (19 U.S.C. 2341). Consequently,
the United States Department of
Commerce has initiated separate
investigations to determine whether
increased imports into the United States
of articles like or directly competitive
with those produced by each firm
contributed importantly to total or
partial separation of the firm’s workers,
or threat thereof, and to a decrease in
sales or production of each petitioning
firm. Any party having a substantial
interest in the proceedings may request
a public hearing on the matter.

A request for a hearing must be
received by Trade Adjustment
Assistance, Room 7315, Economic
Development Administration, U.S.
Department of Commerce, Washington,
DC 20230, no later than the close of
business of the 10th calendar day
following the publication of this notice.

The Catalog of Federal Domestic
Assistance official program number and
title of the program under which these
petitions are submitted is 11.313, Trade
Adjustment Assistance.

Dated: April 29, 2004.

Anthony J. Meyer,

Senior Program Analyst, Office of Strategic
Initiatives.

[FR Doc. 04-10301 Filed 5-5-04; 8:45 am]
BILLING CODE 3510-24-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket No. 16—2004]

Foreign-Trade Zone 38—Charleston,
SC; Application for Subzone, Black &
Decker Corporation (Power Tools,
Lawn and Garden Tools, and Home
Products Distribution), Fort Mill, SC

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the South Carolina State Ports
Authority, grantee of FTZ 38, requesting
special-purpose subzone status for the
tools and home products warehousing/
distribution facility of Black & Decker
Corporation, in Fort Mill, South
Carolina. The facility is located within
the Charlotte, North Carolina, CBP port
of entry. The application was submitted
pursuant to the provisions of the
Foreign-Trade Zones Act, as amended
(19 U.S.C. 81a—81u), and the regulations
of the Board (15 CFR part 400). It was
formally filed on April 29, 2004.

The Black & Decker facility (1
building, 1,226,000 sg. ft. on 69.57
acres) is located at 4041 Pleasant Road,
York County (Fort Mill area), South
Carolina. A portion of the building also
lies within Mecklenburg County, North
Carolina. The facility (800 employees) is
used for the assembling, testing,
packaging, warehousing and
distribution of hand-held tools and
accessories; home products, including

vacuums, flashlights and wet scrubbers;
security hardware; plumbing products
(including kitchen and bath faucets and
accessories); and, fastening and
assembly systems (including stud
welding, specialty screws and related
products and accessories; activities
which Black & Decker is proposing to
perform under FTZ procedures. Some
60-70 percent of the components are
sourced abroad. About 14 percent of
production is currently exported.

Zone procedures would exempt Black
& Decker from Customs duty payments
on foreign products that are re-exported.
On domestic sales, the company would
be able to defer payments until
merchandise is shipped from the plant.
The applicant is also requesting to use
zone procedures to take advantage of
inverted tariff situations involving the
assembly and packaging of certain
promotional sets of products. Black &
Decker is requesting to choose the lower
rate on finished assembled sets rather
than the individual component product
rates. The component products include
hand-held tools, chargers, batteries, tool
storage boxes, gator clips (duty rates
range from zero to 9.0%). In certain
cases, the finished sets may be classified
by the essential character of the hand-
held tool (duty rates, zero to 3.5%).
Assembled tool sets constitute some 5
percent of sales from the Fort Mill site.
The application indicates that the
savings from zone procedures will help
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improve the plant’s international
competitiveness.

In accordance with the Board’s
regulations, a member of the FTZ Staff
has been designated examiner to
investigate the application and report to
the Board.

Public comment is invited from
interested parties. Submissions (original
and 3 copies) shall be addressed to the
Board’s Executive Secretary at one of
the following addresses:

1. Submissions Via Express/Package
Delivery Services: Foreign-Trade-Zones
Board, U.S. Department of Commerce,
Franklin Court Building—Suite 4100W,
1099 14th St., NW., Washington, DC
20005; or

2. Submissions Via the U.S. Postal
Service: Foreign-Trade-Zones Board,
U.S. Department of Commerce, FCB—
Suite 4100W, 1401 Constitution Ave.,
NW., Washington, DC 20230.

The closing period for their receipt is
July 6, 2004. Rebuttal comments in
response to material submitted during
the foregoing period may be submitted
during the subsequent 15-day period (to
July 20, 2004).

A copy of the application and
accompanying exhibits will be available
for public inspection at the Office of the
Foreign-Trade Zones Board’s Executive
Secretary at address Number 1 listed
above, and at the U.S. Department of
Commerce Export Assistance Center,
521 East Morehead Street, Suite 435,
Charlotte, NC 28217.

Dated: April 29, 2004.
Dennis Puccinelli,
Executive Secretary.
[FR Doc. 04-10333 Filed 5-5-04; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 17-2004]

Foreign-Trade Zone 84—Houston, TX;
Application for Subzone, Michelin
North America (Tire and Tire
Accessories Distribution), Houston, TX

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the Port of Houston
Authority, grantee of FTZ 84, requesting
special-purpose subzone status for the
tire and tire accessory warehousing/
distribution facility of Michelin North
America (MNA), in Houston, Texas. The
facility is located within the Houston-
Galveston CBP port of entry. The
application was submitted pursuant to
the provisions of the Foreign-Trade
Zones Act, as amended (19 U.S.C. 8la—

81u), and the regulations of the Board
(15 CFR part 400). It was formally filed
on April 29, 2004.

The MNA facility (1 building, 660,000
sq. ft. on 40.6 acres) is located at 8800
City Park Loop, Houston (Harris
County), Texas. The facility (50
employees) is used for the warehousing
and distribution of tires and tire
accessories (including tire flaps, inner
tubes and gaskets), activities which
MNA intends to perform under FTZ
procedures. Some 30 percent of the tires
are sourced abroad. About 10 percent of
MNA'’s tire sales are currently exported.

Zone procedures would exempt MNA
from Customs duty payments on foreign
products that are re-exported. On
domestic sales, the company would be
able to defer payments until
merchandise is shipped from the plant.
FTZ designation would further allow
MNA to utilize certain Customs
procedures resulting in increased
efficiencies for its logistics and
distribution operations. MNA would be
able to avoid duty on foreign inputs
which become scrap/waste, estimated at
1-3 percent of total inventory. FTZ
status may also make a site eligible for
benefits provided under State/local
programs. The application indicates that
the savings from zone procedures will
help improve the plant’s international
competitiveness.

In accordance with the Board’s
regulations, a member of the FTZ Staff
has been designated examiner to
investigate the application and report to
the Board.

Public comment is invited from
interested parties. Submissions (original
and 3 copies) shall be addressed to the
Board’s Executive Secretary at one of
the following addresses:

1. Submissions Via Express/Package
Delivery Services: Foreign-Trade-Zones
Board, U.S. Department of Commerce,
Franklin Court Building—Suite 4100W,
1099 14th St., NW., Washington, DC
20005; or

2. Submissions Via the U.S. Postal
Service: Foreign-Trade-Zones Board,
U.S. Department of Commerce, FCB—
Suite 4100W, 1401 Constitution Ave.,
NW., Washington, DC 20230.

The closing period for their receipt is
July 6, 2004. Rebuttal comments in
response to material submitted during
the foregoing period may be submitted
during the subsequent 15-day period (to
July 20, 2004).

A copy of the application and
accompanying exhibits will be available
for public inspection at the Office of the
Foreign-Trade Zones Board’s Executive
Secretary at address Number 1 listed
above, and at the U.S. Department of
Commerce Export Assistance Center,

15600 John F. Kennedy Blvd., Suite 530,
Houston, TX 77032.

Dated: April 29, 2004.
Dennis Puccinelli,
Executive Secretary.
[FR Doc. 04-10332 Filed 5-5-04; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 042904A]

Gulf of Mexico Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings.

SUMMARY: The Gulf of Mexico Fishery
Management Council (Council) will
convene public meetings.

DATES: The meetings will be held on
May 17-20, 2004.

ADDRESSES: These meetings will be held
at the Westin Beach Resort, 97000 South
Overseas Highway, Key Largo, FL;
telephone: (305) 852-5553.

Council address: Gulf of Mexico
Fishery Management Council, 3018 U.S.
Highway 301 North, Suite 1000, Tampa,
FL 33619.

FOR FURTHER INFORMATION CONTACT:
Wayne E. Swingle, Executive Director,
Gulf of Mexico Fishery Management
Council; telephone: (813) 228-2815.
SUPPLEMENTARY INFORMATION:

Council
May 19, 2004

8:30 a.m.—Convene.

8:45 a.m.—11 a.m.—Receive public
testimony on the Draft Reef Fish
Amendment 22 (Red Snapper
Rebuilding Plan) and Applications for
Exempted Fishing Permits (if any).

11 a.m.-11:30 a.m.—Receive a report
of the National Mercury Working Group.

1 p.m.-1:30 p.m.—Receive the Habitat
Protection Committee report.

1:30 p.m.—4 p.m.—Receive the Reef
Fish Management Committee report.

4 p.m.-4:30 p.m.—Receive the Shrimp
Management Committee report.

4:30 p.m.—4:45 p.m.—(Closed Session)
Receive the report of the Advisory Panel
(AP) Selection Committee.

4:45 p.m.-5:15 p.m.—(Closed
Session)—Receive the report of the
Personnel Committee.

5:15 p.m.-5:30 p.m.—(Closed
Session)—Receive the report of the
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Council’s Southeast Data and Review
(SEDAR) Committee.

May 20, 2004

8:30 a.m.-9 a.m.—Receive the AP
Selection Committee Report.

9 a.m.-9:15 a.m.—Receive the
Personnel Committee report.

9:15 a.m.-9:30 a.m.—Receive the
Council SEDAR Committee report.

9:30 a.m.-9:45 a.m.—Receive the Joint
Reef Fish/Mackerel Management
Committee report.

9:45 a.m.—10 a.m.—Receive a report
on the Gulf States Marine Fishery
Commission’s Red Drum Meeting.

10 a.m.-10:15 a.m.—Receive a report
on the International Commission for the
Conservation of Atlantic Tunas (ICCAT)
Advisory Committee meeting.

10:15 a.m.-10:30 a.m.—Receive the
report on Council Chairs meeting.

10:30 a.m.-10:45 a.m.—Receive
Enforcement Reports.

10:45 a.m.-11 a.m.—Receive the
NMFS Regional Administrator’s Report.

11 a.m.-11:30 a.m.—Receive
Director’s Reports.

11:30 a.m.-11:45 a.m.—Other
Business

Committees
May 17, 2004

8:30 a.m.-9 a.m.—Convene the AP
Selection Committee to appoint
members of an Ad Hoc Advisory Panel
for Offshore Marine Aquaculture.

9 a.m.-10:30 a.m.—Convene the
Habitat Protection Committee to receive
a presentation by NMFS on impacts of
liquefied natural gas facilities; receive a
report on the Kemp’s Ridley turtle
meeting; and discuss the Southeast
Aquatic Resources Partnership (SARP).

10:30 a.m.-12 noon—Convene the
Joint Reef Fish/Mackerel Management
Committee to review hearing comments
on the Joint Reef Fish/Mackerel Limited
Access Scoping Document. The
committees will also review and revise
a Draft Scoping Document for Extension
of the Charter Vessel Permit
Moratorium.

1:30 p.m.-5:30 p.m.—Convene with
the Reef Fish Management Committee to
discuss the NMFS Southeast Fisheries
Science Center’s (SEFSC) bycatch
reduction device (BRD) analyses. The
committee will also review and take
final action on the Final Reef Fish
Amendment 22 (red snapper rebuilding
program) and review the Public Hearing
Draft of Vermilion Snapper Amendment
23 that contains alternatives for
arresting overfishing of that stock by
commercial and recreational fishermen.
An options paper for Reef Fish
Amendment 18 pertaining to the

grouper fishery will be discussed. The
committee will also consider using the
current red snapper individual fishing
quota (IFQ) profile as a scoping
document. The Committee will develop
recommendations for consideration by
full Council on Wednesday afternoon.

May 18, 2004

8:30 a.m.-10:30 a.m.—Continue with
the Reef Fish Management Committee.

10:30 a.m.-12 noon—Convene the
Shrimp Management Committee to
review Draft Shrimp Amendment 13.

1:30 p.m.-2:15 p.m.—(Closed
Session)—Receive a briefing on
Litigation.

2:15 p.m.—4 p.m.—Convene the
Personnel Committee.

Although other non-emergency issues
not on the agendas may come before the
Council and Committees for discussion,
in accordance with the Magnuson-
Stevens Fishery Conservation and
Management Act, those issues may not
be the subject of formal action during
these meetings. Actions of the Council
and Committees will be restricted to
those issues specifically identified in
the agendas and any issues arising after
publication of this notice that require
emergency action under section 305(c)
of the Magnuson-Stevens Act, provided
the public has been notified of the
Council’s intent to take action to
address the emergency. The established
times for addressing items on the
agenda may be adjusted as necessary to
accommodate the untimely completion
of discussion relevant to other agenda
items. In order to further allow for such
adjustments and completion of all items
on the agenda, the meeting may be
extended from or completed prior to the
date established in this notice.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Trish Kennedy at
the Council (see ADDRESSES) by May 10,
2004.

Dated: April 30, 2004.
Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E4-1031 Filed 5-5-04; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 042804C]

Marine Mammals; File No. 1054-1731

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Receipt of application.

SUMMARY: Notice is hereby given that
the University of Florida, Aquatic
Animal Program, College of Veterinary
Medicine, Gainesville, FL 32610 (Ruth
Francis-Floyd, DVM, Principal
Investigator), has applied in due form
for a permit to acquire, import, and
export marine mammal specimens for
purposes of scientific research.

DATES: Written, telefaxed, or e-mail
comments must be received on or before
June 7, 2004.

ADDRESSES: The application and related
documents are available for review
upon written request or by appointment
in the following office(s):

Permits, Conservation and Education
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910; phone
(301)713-2289; fax (301)713-0376; and

Southeast Region, NMFS, 9721
Executive Center Drive North, St.
Petersburg, FL 33702-2432; phone
(727)570-5301; fax (727)570-5320.

Written comments or requests for a
public hearing on this application
should be mailed to the Chief, Permits,
Conservation and Education Division,
F/PR1, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910. Those
individuals requesting a hearing should
set forth the specific reasons why a
hearing on this particular request would
be appropriate.

Comments may also be submitted by
facsimile at (301)713-0376, provided
the facsimile is confirmed by hard copy
submitted by mail and postmarked no
later than the closing date of the
comment period.

Comments may also be submitted by
e-mail. The mailbox address for
providing email comments is
NMFS.PrlComments@noaa.gov. Include
in the subject line of the e-mail
comment the following document
identifier: File No. 1054-1731.

FOR FURTHER INFORMATION CONTACT:
Amy Sloan or Jennifer Skidmore,
(301)713-2289.

SUPPLEMENTARY INFORMATION: The
subject permit is requested under the
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authority of the Marine Mammal
Protection Act of 1972, as amended
(MMPA; 16 U.S.C. 1361 et seq.), the
Regulations Governing the Taking and
Importing of Marine Mammals (50 CFR
part 216), the Endangered Species Act of
1973, as amended (ESA; 16 U.S.C. 1531
et seq.), the regulations governing the
taking, importing, and exporting of
endangered and threatened species (50
CFR 222-226), and the Fur Seal Act of
1966, as amended (16 U.S.C. 1151 et
seq.).

The general purpose of the research is
to study various aspects of disease
afflicting marine mammals. Infectious
disease investigations include viral
pathogens such as West Nile virus, St.
Louis Encephalitis virus, herpesvirus,
and poxviruses. Other projects include
development of a marine mammal
histology database and atlas, research on
the effects of boat strikes on cetacean
bone, and investigation into acute phase
proteins in cetaceans. Cell lines are
proposed to be developed for some
projects. The applicant has requested
authorization to receive, import, and
export specimen samples (hard and soft
parts) world-wide from all marine
mammals under NMFS jurisdiction (up
to 250 samples per species per year).
Specimens that would be received,
imported, and exported would be taken
from the following sources in the U.S.
and/or abroad: (1) routine husbandry
sampling of captive animals; (2) samples
taken from live animals by other
permitted/authorized researchers; (3)
samples taken from stranded animals;
and (4) samples taken from animals
during legal subsistence hunts.

In compliance with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), an initial
determination has been made that the
activity proposed is categorically
excluded from the requirement to
prepare an environmental assessment or
environmental impact statement.

Concurrent with the publication of
this notice in the Federal Register,
NMFS is forwarding copies of this
application to the Marine Mammal
Commission and its Committee of
Scientific Advisors.

Dated: April 30, 2004.
Stephen L. Leathery,

Chief, Permits, Conservation and Education
Division, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 04-10331 Filed 5-5-04; 8:45 am]

BILLING CODE 3510-22-S

DEPARTMENT OF DEFENSE
Office of the Secretary

Submission for OMB Review;
Comment Request

AGENCY: Office of the Secretary, DoD.
ACTION: Notice.

The Department of Defense has
submitted to OMB for clearance, the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

DATES: Consideration will be given to all
comments received by June 7, 2004.

Title, Form, and OMB Number:
United States Air Force Academy
Evaluation of Candidate; USAFA Form
145; OMB Number 0701—[To Be
Determined].

Type of Request: New Collection.
Number of Respondents: 1,800.
Responses Per Respondent: 1.
Annual Responses: 1,800.

Average Burden Per Response: 20
minutes.

Annual Burden Hours: 600.

Needs and Uses: The information
collected on this form is required by 10
U.S.C. 9346. The respondents are
students who are applying for
admission to the United States Air Force
Academy. Each student’s background
and aptitude is reviewed to determine
eligibility. The information provides
candidates the opportunity to show
through their English, Math, or
Chemistry/Physics instructors that they
can meet Air Force academic
performance and character standards.

Affected Public: Individuals or
Households.

Frequency: On Occasion.

Respondent’s Obligation: Required to
Obtain or Retain Benefits.

OMB Desk Officer: Ms. Jacqueline
Zeiher.

Written comments and
recommendations on the proposed
information collection should be sent to
Ms. Zeiher at the Office of Management
and Budget, Desk Officer for DoD, Room
10236, New Executive Office Building,
Washington, DC 20503.

DoD Clearance Officer: Mr. Robert
Cushing.

Written requests for copies of the
information collection proposal should
be sent to Mr. Cushing, WHS/ESCD/
Information Management Division, 1225
Jefferson Davis Highway, Suite 504,
Arlington, VA 22202-4326.

Dated: April 28, 2004.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 04-10258 Filed 5-5-04; 8:45 am]
BILLING CODE 5001-06-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Proposed Collection; Comment
Request

AGENCY: Office of the Under Secretary of
Defense (Personnel and Readiness).

ACTION: Notice.

In compliance with Section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995, the Office of the
Under Secretary of Defense (Personnel
and Readiness) announces the following
proposed reinstatement of a public
information collection and seeks public
comment on the provisions thereof.
Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of burden of the
proposed information collection; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
DATES: Consideration will be given to all
comments received by July 6, 2004.
ADDRESSES: Written comments and
recommendations on the proposed
information collection should be sent to
the Office of the Under Secretary of
Defense (Personnel and Readiness)
(Military Community and Family
Policy/MWR Policy), ATTN: Colonel
Michael A. Pachuta, 4000 Defense
Pentagon, Washington, DC 20301-4000.
FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,
please write to the above address or call
at (703) 602—-4994.

Title, Associated Form, and OMB
Control Number: “Application for
Discharge of Member or Survivor of
Member of group Certified to Have
Performed Active Duty with the Armed
Forces of the United States,” DD Form
2168, 0704-0100.

Needs and Uses: This information
collection requirement is necessary to
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implement Public Law 95-202, section
401, which directs the Secretary of
Defense to determine if civilian
employment or contractual service
rendered by groups to the Armed Forces
of the United States shall be considered
active duty. This information is
collected on DD Form 2168,
“Application for Discharge of Member
or Survivor of Member of Group
Certified to Have Performed Active Duty
with the Armed Forces of the United
States,” which provides the necessary
data to assist each of the Military
Departments in determining if an
applicant was a member of a group
which has performed active military
service. Those individuals who have
been recognized as a member of an
approved group are eligible for benefits
provided for by laws administered by
the Veteran’s Administration.

Affected Public: Individuals or
households.

Annual Burden Hours: 1,500 hours.

Number of Respondents: 3,000.

Responses Per Respondent: 1.

Average Burden Per Response: .5
hours.

Frequency: On occasion.
SUPPLEMENTARY INFORMATION:

Summary of Information Collection

Public Law 95-202 directed the
Secretary of Defense to determine if
civilian employment or contractual
service rendered by groups to the
Armed Forces of the United States shall
be considered active duty. Individuals
recognized as a member of an approved
group will be eligible for benefits
provided for by the laws of the Veteran’s
Administration. The information
collected on DD Form 2168,
“Application for Discharge of Member
or Survivor of Member of Group
Certified to Have Performed Active Duty
with the Armed Forces of the United
States,” is necessary to assist each of the
Military Departments in determining if
an applicant was a member of a group
which has been found to have
performed active military service and to
assist in issuing an appropriate
certificate of service. Information
provided by the applicant will include:
The name of the group served with;
dates and place of service; highest
grade/rank/rating held during service;
highest pay grade; military installation
where ordered to report; specialty/job
title(s). If the information requested on
the DD Form 2168 is compatible with
that of a corresponding approved group,
and the applicant can provide
supporting evidence, he or she will
receive veteran’s status in accordance
with provisions of DoD Directive
1000.20. Information from the DD Form

2168 will be extracted and used to
complete the DD Form 214, “Certificate
for Release or Discharge from Active
Duty.”

Dated: April 28, 2004.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, DoD.

[FR Doc. 04-10259 Filed 5-5-04; 8:45 am]
BILLING CODE 5001-06-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Submission for OMB Review;
Comment Regeust

ACTION: Notice.

The Department of Defense has
submitted to OMB for clearance, the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

DATES: Consideration will be given to all
comments received by June 7, 2004.

Title, Form, and OMB Number:
Record of Arrivals and Departures of
Vessels at Marine Terminals; ENG Form
3926; OMB Number 0710-0005.

Type of Request: Reinstatement.

Number of Respondents: 400.

Responses Per Respondent: 13.5
average.

Annual Responses: 5,400.

Average Burden Per Response: 30
minutes.

Annual Burden Hours: 2,700.

Needs and Uses: The Corps of
Engineers uses the ENG Form 3926 in
conjunction with ENG Forms 3925,
3925B, and 3925P as the basic source of
input to conduct the Waterborne
Commerce Statistics data collection
program. ENG Form 3926 is used as a
quality control instrument by comparing
the data collected on the Vessel
Operation Report with that collected on
the 3926. The information is voluntarily
submitted by respondents to assist the
Waterborne Commerce Statistics Center
in the identification of vessel operators
who fail to report significant vessel
moves and tonnage.

Affected Public: Business or Other-
for-profit.

Frequency: Monthly.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: Mr. Jim Laity.

Written comments and
recommendations on the proposed
information collection should be sent to
Mr. Laity at the Office of Management
and Budget. Desk Officer for the U.S.
Army Corps of Engineers, Room 10202,
New Executive Office Building,
Washington, DC 20503.

DOD Clearance Officer: Mr. Robert
Cushing.

Written requests for copies of the
information collection proposal should
be sent to Mr. Cushing, WHS/ESCD/
Information Management Division, 1225
Jefferson Davis Highway, Suite 504,
Arlington, VA 22202-4326.

Dated: April 30, 2004.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 04-10314 Filed 5-5-04; 8:45 am]
BILLING CODE 5001-06-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Notice of Availability of the Mobile
Launch Platform Environmental
Assessment and Draft Finding of No
Significant Impact

AGENCY: Missile Defense Agency,
Department of Defense.

ACTION: Notice of availability and
request for comments.

SUMMARY: In accordance with National
Environmental Policy Act (NEPA)
regulations, the Missile Defense Agency
(MDA) is initiating a public review and
comment period for an Environmental
Assessment (EA) and Draft Finding of
No Significant Impact (FONSI). This
notice announces the availability of the
Mobile Launch Platform (MLP) EA that
analyzes the potential environmental
impacts of activities associated with
using the existing MLP as a platform for
testing sensors and launching target and
interceptor missiles. THe MLP could
operate from any of the following
locations: Western Range, Pacific
Missile Range Facility (PMRF)/Kauai
Test Facility (KTF), U.S. Army
Kwajalein Atoll (USAKA)/Ronald
Reagan Ballistic Missile Defense Test
Site (RTS), and the Board Ocean Area
(BOA) of the Pacific Ocean. The EA
considers the impacts resulting from the
proposed use of the MLP to support
specific tests. The EA also considers
cumulative impacts associated with the
proposed use of the MLP to support test
events.

Based on the analysis documented in
the EA, the MDA has concluded that no
significant impacts are expected to
result from the proposed action. The
Draft FONSI was prepared to document
this preliminary conclusion.

DATES: The public review and comment
period for this EA and Draft FONSI
begins with the publication of this
notice in the Federal Register. All
comments on this EA and Draft FONSI
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must be received by the MDA no later
than June 7, 2004.

Copies of the EA and Draft FONSI
will be made available for review at the
following public libraries:

e Hawaii State Library, Hawaii
Documents Center, 478 South King
Street, HI 96813.

e Lihu’e Regional Library, 4344
Hardy Street, Lihu’e, HI 96766—-1251.

¢ California State Library, Library and
Courts Building, 914 Capitol Mall,
Sacramento, CA 05814.

* Lompoc Public Library, 501 E.
North Avenue, Lompoc, CA 93436.

A downloadable electronic version of
the EA and Draft FONSI are available on
the MDA Internet site:
http://www.acq.osd.mil/bmdo/
bmdolink/html/.

ADDRESSES: Written and oral comments
regarding the EA and Draft FONSI
should be submitted to MLP EA, c/o ICF
Consulting, 9300 Lee Highway, Fairfax,
VA 22031; via toll-free fax 1-877-851—
5451; or via e-mail
mlp.ea@icfconsulting.com.

SUPPLEMENTARY INFORMATION: The MDA
has a requirement to develop, test,
deploy, and plan for decommissioning a
Ballistic Missile Defense System
(BMDS) to provide a defensive
capability for the United States, its
deployed forces, friends, and allies from
ballistic missile threats. The proposed
action would provide the MDA with the
capability to conduct launches using
multiple realistic target and interceptor
trajectories in existing test ranges and
the BOA. In addition, the proposed
action would allow MDA the capability
to use sensors at test support positions
in remote areas of the ocean by locating
these sensors onboard the MLP.

The sensors that would be used from
the MLP include radars, telemetry, and
optical systems. Examples of radars that
could be used include: TPS—X, Mk—-74,
and Coherent Signal Processor radars
that already exist, and the BMDS radar,
being developed by the MDA. Telemetry
systems could include the Transportable
Telemetry System and mobile range
safety systems. Mobile optical systems
such as the Stabilized High-Accuracy
Optical Tracking System could also be
placed on the MLP. Additional sensor
systems may be temporarily based on
the MLP as required. The targets that
would be launched from the MLP
include: pre-fueled and non-pre-fueled
liquid propellant missiles and solid
propellant missiles. The interceptor
missiles that would be launched from
the MLP use solid propellant. The MLP
would be designed to operate from any
of the following locations: Western
Range, PMRF/KTF, USAKA/RTS, and

the BOA. Two alternatives to the
proposed action were considered in the
EA. The first alternative would include
using the MLP for the launch of missiles
but not for testing sensors. The second
alternative would include using the
MLP to test sensors and launch pre-
fueled liquid propellant missiles and
solid propellant missiles but not non-
pre-fueled liquid propellant missiles.

Potential impacts of the proposed
action and alternatives were analyzed in
the EA. Potential environmental impacts
of the proposed action and alternatives
include impacts to air quality, airspace,
biological resources, geology and soils,
health and safety, hazardous materials
and hazardous waste, noise,
transportation and infrastructure, and
water resources. Potential impacts of the
No Action Alternative were analyzed in
the EA. Under the No Action
Alternative, activities to be conducted
from the MLP that have already been
analyzed would continue and additional
activities using the MLP would be
considered on a case-by-case basis. The
No Action Alternative would result in
no impact to the environmental baseline
as described for the affected
environment in the EA; however, it
could severely limit the MDA's ability
to cost-effectively conduct and monitor
realistic testing of the BMDS.

Potential cumulative impacts
resulting from the proposed use of the
MLP to support specific test events are
also addressed in the EA.

Dated: April 30, 2004.

L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 04-10315 Filed 5-5-04; 8:45 am]
BILLING CODE 5001-06-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Notice of Close Meeting

AGENCY: Defense Intelligence Agency,
Joint Military Intelligence College.
ACTION: Notice of closed meeting.

SUMMARY: Pursuant to the provisions of
Subsection (d) of section 10 of Public
Law 92-463, as amended by section 5 of
Public Law 94-409, notice is hereby
given that a closed meeting of the DIA
Joint Military Intelligence College Board
of Visitors has been scheduled as
follows:

DATES: Tuesday, 1 June 2004, 1100 to
1700; and Wednesday, 2 June 2004,
0800 to 1600.

ADDRESSES: Joint Military Intelligence
College, Washington, DC 20340-5100.

FOR FURTHER INFORMATION CONTACT: Mr.
A. Denis Clift, President, DIA Joint
Military Intelligence College,
Washington, DC 20340-5100 (202/231-
3344).

SUPPLEMENTARY INFORMATION: The entire
meeting is devoted to the discussion of
classified information as defined in
section 552b(c)(1), title 5 of the U.S.
Code and therefore will be closed. The
Board will discuss several current
critical intelligence issues and advise
the Director, DIA, as to the successful
accomplishment of the mission assigned
to the Joint Military Intelligence College.

Dated: April 28, 2004.
L.M. Bynum,
Alternate OSD Federal Register Officer, DOD.
[FR Doc. 04—10260 Filed 5-5-04; 8:45 am]
BILLING CODE 5001-06-M

DEPARTMENT OF DEFENSE
Office of the Secretary
Defense Science Board Meeting

AGENCY: Department of Defense.

ACTION: Notice of advisory committee
meeting.

SUMMARY: The Defense Science Board
(DSB) Task Force on Strategic Strike
Skills will meet in closed session on
June 24, 2004, at the U.S. Strategic
Command, Omaha, Nebraska. The Task
Force will assess the future strategic
strike force skills needs of the
Department of Defense (DoD).

The mission of the DSB is to advise
the Secretary of Defense and the Under
Secretary of Defense for Acquisition,
Technology & Logistics on scientific and
technical matters as they affect the
perceived needs of the Department of
Defense. Last summer the DSB assessed
DoD needs for future strategic strike
forces. Assessed was the application of
technology for non-nuclear weapons
systems, communications, planning
systems, and intelligence as well as the
integration of strategic strike with active
defenses as part of the new triad. This
“skills” study will complement the
previous strategic forces study by
focusing on the people and the skills
necessary to develop, maintain, plan,
and successfully execute future strategic
strike forces. At this meeting, the Task
Force will: assess current skills
available, both nuclear and non-nuclear
of current long-range strike forces;
identify, assess and recommend new/
modified/enhanced skill sets necessary
for successful future strike force
development, planning, and operations;
and recommend a strategy for the
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successful evolution of the current skills
to those required by future strike forces.

In accordance with section 10(d) of
the Federal Advisory Committee Act,
Public Law 92-463, as amended (5
U.S.C. App. II), it has been determined
that this Defense Science Board Task
Force meeting concerns matters listed in
5 U.S.C. 552b(c)(1) and that,
accordingly, the meeting will be closed
to the public.

Dated: April 28, 2004.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 04-10261 Filed 5-5-04; 8:45 am]
BILLING CODE 5001-06-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Defense Science Board Meeting

AGENCY: Department of Defense.

ACTION: Notice of advisory committee
meetings.

SUMMARY: The Defense Science Board
Task Force on Mobility will meet in
closed session on June 1-2, 2004, July
1-2, 2004, August 17-18, 2004, and
September 23-24, 2004, at Strategic
Analysis Inc., 3601 Wilson Boulevard,
Arlington, VA. This Task Force will
identify the acquisition issues in
improving our strategic mobility
capabilities.

The mission of the Defense Science
Board is to advise the Secretary of
Defense and the Under Secretary of
Defense for Acquisition, Technology &
Logistics on scientific and technical
matters as they affect the perceived
needs of the Department of Defense. At
these meetings, the Defense Science
Board Task Force will review: the part
transport plays in our present-day
military capability—the technical
strengths and weaknesses the
operational opportunities and
constraints; the possible advantage of
better alignment of current assets with
those in production and those to be
delivered in the very near future; how
basing and deployment strategies—
CONUS-basing, prepositioning (ashore
or afloat), and seabasing—drive our
mobility effectiveness; the possible
advantages available from new transport
technologies and systems whose
expected IOC dates are either short term
(012 years) or, separately, the long term
(025 years).

In accordance with section 10(d) of
the Federal Advisory Committee Act,
Public Law 92-463, as amended (5
U.S.C. App. II), it has been determined

that these Defense Science Board Task
Force meetings concern matters listed in
5 U.S.C. 552b(c)(1) and that,
accordingly, the meetings will be closed
to the public.

L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 04-10262 Filed 5-5-04; 8:45 am]
BILLING CODE 5001-06-M

DEPARTMENT OF DEFENSE
Office of the Secretary
Defense Science Board Meeting

AGENCY: Department of Defense.

ACTION: Notice of advisory committee
meeting.

SUMMARY: The Defense Science Board
Task Force on Identification
Technologies will meet in closed
session on June 7-8, 2004, and July 12—
13, 2004, at Strategic Analysis Inc., 3601
Wilson Boulevard, Arlington, VA. The
Task Force will access current
technologies and operational concepts
to identify and track individuals and
materiel.

The mission of the Defense Science
Board is to advise the Secretary of
Defense and the Under Secretary of
Defense for Acquisition, Technology &
Logistics on scientific and technical
matters as they affect the perceived
needs of the Department of Defense. In
this assessment, the task force’s
investigation will encompass defense,
intelligence, and commercial systems,
including compartmented technology in
development and promising
technologies in the lab that are not yet
deployed. Technologies will include
passive/active, line of sight/non-line of
sight, and cooperative/non-cooperative.
Potential mechanisms include
predictive behavior modeling based on
threat characteristics (attack modality,
ideological makeup, social, ethnic,
religious and political tendencies, etc.),
identification technologies such as
biometrics (iris scans, facial features,
voice prints, etc.), DNA matching, and
advanced non-identification
technologies such as EO, RF,
hyperspectral, and fluid surface
assembly (FSA) sensors.

In accordance with section 10(d) of
the Federal Advisory Committee Act,
Pub. L. 92-463, as amended (5 U.S.C.
app. I1), it has been determined that
these Defense Science Board Task Force
meetings concern matters listed in 5
U.S.C. 552b(c)(1) and that, accordingly,

the meetings will be closed to the
public.

Linda Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 04-10263 Filed 5-5-04; 8:45 am]
BILLING CODE 5001-06-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Meeting of the Defense Department
Advisory Committee on Women in the
Services (DACOWITS)

AGENCY: Department of Defense.
ACTION: Notice.

SUMMARY: Pursuant to section 10(a),
Public Law 92-463, as amended, notice
is hereby given of a forthcoming
meeting of the Defense Department
Advisory Committee on Women in the
Services (DACOWITS). The purpose of
the Committee meeting is to discuss
embedded media, sexual assault
procedures, and retention. The meeting
is open to the public, subject to the
availability of space.

Interested persons may submit a
written statement for consideration by
the Committee and make an oral
presentation of such. Persons desiring to
make an oral presentation or submit a
written statement to the Committee
must notify the point of contact listed
below no later than 5 p.m., May 17,
2004. Oral presentations by members of
the public will be permitted only on
Tuesday, May 25, 2004, from 3:30 p.m.
to 3:45 p.m. before the full Committee.
Presentations will be limited to two
minutes. Number of oral presentations
to be made will depend on the number
of requests received from members of
the public. Each person desiring to
make an oral presentation must provide
the point of contact listed below with
one (1) copy of the presentation by 5
p.m., May 17, 2004 and bring 35 copies
of any material that is intended for
distribution at the meeting. Persons
submitting a written statement must
submit 35 copies of the statement to the
DACOWITS staff by 5 p.m. on May 17,
2004.

DATES: May 24-25, 2004, 8:30 a.m.-5:30
.m.
P Location: Doubletree Hotel Crystal
City National Airport, 300 Army Navy
Drive, Arlington, VA 22202.
FOR FURTHER INFORMATION CONTACT:
MSgt Gerald T. Posey, USAF,
DACOWITS, 4000 Defense Pentagon,
Room 2C548A, Washington, DC 20301
4000. Telephone (703) 697-2122. Fax
(703) 614-6233.
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SUPPLEMENTARY INFORMATION: Meeting
agenda.

Monday, May 24, 2004, 8:30 a.m.-5:30
p.m.

Welcome & Administrative Remarks

Embedded Media

National Military Family Association
Study on Families and Deployment

Services Sexual Assault Procedures

Tuesday, May 25, 2004, 8:30 a.m.—4:30
p.m.

Administrative Remarks

OSD Health Affairs Civilian and
Military Care Centers Study

Navy Surface Warfare Officer Briefing

Services Brief on Pregnancy Policies

Reserve Survey Results

Service Senior Equal Opportunity
Advisor Panel

Public Forum (3:30-3:45 p.m.)

Note: Exact order may vary.

Dated: April 28, 2004.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 04-10264 Filed 5-5-04; 8:45 am]
BILLING CODE 5001-06-M

DEPARTMENT OF DEFENSE
Department of the Navy

Meetings of the Chief of Naval
Operations (CNO) Executive Panel

AGENCY: Department of the Navy, DOD.
ACTION: Notice of closed meetings.

SUMMARY: The CNO Executive Panel
will provide consensus advice to the
Chief of Naval Operations on shaping
the Navy’s force of the 21st century and
receive CNO direction regarding future
studies to be conducted by the Panel.
DATES: The meetings will be held on
Thursday, May 20, 2004, from 8:30 a.m.
to 10 p.m., and on Friday, May 21, 2004,
from 8:30 a.m. to 12 p.m.

ADDRESSES: The meetings will be held at
the Naval Service Training Command,
Bldg 1 Boardroom, 2601A Paul Jones
Street, Great Lakes, IL 60088, with the
exception of the evening of May 20,
2004, when the meeting will be held at
Harrison Manor House, Lake Bluff, IL
60044.

FOR FURTHER INFORMATION CONTACT:
Commander David Hughes, CNO
Executive Panel, 4825 Mark Center
Drive, Alexandria, VA 22311, (703) 681—
4908 or Lieutenant Commander Chris
Corgnati, CNO Executive Panel, (703)
681-4909.

SUPPLEMENTARY INFORMATION: Pursuant
to the provisions of the Federal

Advisory Committee Act (5 U.S.C. App.
2), these matters constitute information
that relates solely to the internal
personnel rules and practices of the
Navy. Accordingly, the Secretary of the
Navy has determined in writing that the
public interest requires that all sessions
of the meeting be closed to the public
because they will be concerned with
matters listed in section 552b(c)(2) of
title 5, United States Code.

Dated: April 30, 2004.
S.A. Hughes,
Lieutenant Commander, Judge Advocate
General’s Corps, U.S. Navy, Federal Register
Liaison Officer.
[FR Doc. 04-10294 Filed 5-5-04; 8:45 am]

BILLING CODE 3810-FF-P

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.
SUMMARY: The Leader, Regulatory
Information Management Group, Office
of the Chief Information Officer invites
comments on the submission for OMB
review as required by the Paperwork
Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before June 7,
2004.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Alice Thaler, Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street, NW., Room 10222, New
Executive Office Building, Washington,
DC 20503 or faxed to (202) 395-6974.
SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Regulatory Information Management
Group, Office of the Chief Information
Officer, publishes that notice containing
proposed information collection
requests prior to submission of these
requests to OMB. Each proposed
information collection, grouped by
office, contains the following: (1) Type

of review requested, e.g. new, revision,
extension, existing or reinstatement; (2)
Title; (3) Summary of the collection; (4)
Description of the need for, and
proposed use of, the information; (5)
Respondents and frequency of
collection; and (6) Reporting and/or
Recordkeeping burden. OMB invites
public comment.

Dated: April 29, 2004.
Angela C. Arrington,

Leader, Regulatory Information Management
Group, Office of the Chief Information Officer.

Office of Postsecondary Education

Type of Review: Reinstatement.

Title: Application for Grants under
the Student Support Services Program.

Frequency: Every 4 years.

Affected Public: Not-for-profit
institutions; State, local, or tribal gov’t,
SEAs or LEAs.

Reporting and Recordkeeping Hour
Burden:

Responses: 1,200.
Burden Hours: 40,800.

Abstract: The application is needed to
conduct a national competition under
the Student Support Services Program
for program year 2005-2006. The
program provides grants to institutions
of higher education and combinations of
institutions of higher education for
projects designed to increase the
retention and graduate rates of eligible
students; increase the transfer rate of
eligible students from two-year to four-
year institutions; and foster an
institutional climate supportive of the
success of low-income and first
generation students and individuals
with disabilities through the provision
of support services.

Requests for copies of the submission
for OMB review; comment request may
be accessed from http://
edicsweb.ed.gov, by selecting the
“Browse Pending Collections” link and
by clicking on link number 2545. When
you access the information collection,
click on “Download Attachments’ to
view. Written requests for information
should be addressed to Department of
Education, 400 Maryland Avenue, SW.,
Potomac Center Plaza, 9th Floor,
Washington, DC 20202. Requests may
also be electronically mailed to the
Internet address OCIO_RIMG@ed.gov or
faxed to 202-245-6623. Please specify
the complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be directed to Joe Schubart at his
e-mail address Joe.Schubart@ed.gov.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
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Relay Service (FIRS) at 1-800-877—
8339.

[FR Doc. 04-10273 Filed 5-5-04; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.

SUMMARY: The Acting Leader,
Regulatory Information Management
Group, Office of the Chief Information
Officer invites comments on the
submission for OMB review as required
by the Paperwork Reduction Act of
1995.

DATES: Interested persons are invited to
submit comments on or before June 7,
2004.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Alice Thaler, ED Desk
Officer, Department of Education, Office
of Management and Budget, 725 17th
Street, NW., Room 10222, New
Executive Office Building, Washington,
DC 20503 or faxed to (202) 395-6974.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Acting
Leader, Regulatory Information
Management Group, Office of the Chief
Information Officer, publishes that
notice containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g. new, revision, extension, existing or
reinstatement; (2) Title; (3) Summary of
the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment.

Dated: April 30, 2004.
Jeanne Van Vlandren,
Acting Leader, Regulatory Information

Management Group, Office of the Chief
Information Officer.

Office of Postsecondary Education

Type of Review: Revision.

Title: Fulbright-Hays Training Grants:
Faculty Research Abroad Program CFDA
84.019A and Doctoral Dissertation
Research Abroad Program CFDA
84.022A.

Frequency: Annually.

Affected Public: Not-for-profit
institutions; Individuals or household.

Reporting and Recordkeeping Hour
Burden:

Responses: 660.
Burden Hours: 18,460.

Abstract: This application allows
individual graduate students and faculty
members to compete for Fulbright-Hays
fellowships and enables the Department
of Education to make awards to U.S.
institutions of higher education to
develop and improve modern foreign
language and area studies training
programs.

Requests for copies of the submission
for OMB review; comment request may
be accessed from http://
edicsweb.ed.gov, by selecting the
“Browse Pending Collections” link and
by clicking on link number 2478. When
you access the information collection,
click on “Download Attachments’ to
view. Written requests for information
should be addressed to Department of
Education, 400 Maryland Avenue, SW.,
Potomac Center South, 9th Floor,
Washington, DC 20202-4700. Requests
may also be electronically mailed to the
Internet address OCIO_RIMG@ed.gov or
faxed to 202—245-6623. Please specify
the complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be directed to Joseph Schubart at
his e-mail address Joe.Schubart@ed.gov.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339.

[FR Doc. 04-10274 Filed 5-5-04; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EL01-118-000, et al.]

Avista Corporation, et al.; Electric Rate
and Corporate Filings

April 27, 2004.

The following filings have been made
with the Commission. The filings are
listed in ascending order within each
docket classification.

1. Avista Corporation d/b/a Avista
Utilities

[Docket Nos. EL01-118-000, EL01-118-001,
and ER99-1435-000]

Take notice that on April 22, 2004,
Avista Corporation d/b/a Avista Utilities
(Avista Utilities) tendered for filing a
Code of Conduct for Voluntarily
Submitting Electricity Transaction Data
to Publications in compliance with the
Commission’s Policy Statement on
Natural Gas and Electric Price Indices,
Price Discovery in Natural Gas and
Electric Markets, 104 FERC 161,121
(2003), as amended by Order Clarifying
Prior Notice, 105 FERC 61, 277 (2003)
(Policy Statement) in Commission order
issued July 24, 2003, in Docket No.
EL01-118-000, 001 and ER99-1435—
000.

Comment Date: May 13, 2004.
2. Pilot Power Group, Inc.
[Docket No. ER01-1699-005]

Take notice that on April 21, 2004,
Pilot Power Group, Inc. (Pilot)
submitted for filing: (a) Its triennial
market power analysis in compliance
with the Commission Order issued in
Docket No. ER01-1699-000 dated April
30, 2001; and (b) amendments to its
market-based rate schedules approved
in this docket, in compliance with the
Commission’s Order issued November
17, 2003, in Docket No. EL01-118-000
and 001, Amending Market-Based Rate
Tariffs and Authorizations.

Comment Date: May 12, 2004.
3. Entergy-Koch Trading, LP
[Docket No. ER01-2781-005]

Take notice that on April 20, 2004,
Entergy-Koch Trading, LP (EKT) filed a
document informing the Commission of
a non-material change in the
characteristics that the Commission
relied upon in granting EKT market-
based rate authorization under section
205 of the Federal Power Act.

Comment Date: May 11, 2004.
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4. Duke Energy Oakland, LLC

[Docket No. ER03-116-002]

Take notice that on April 22, 2004,
Duke Energy Oakland, LLC (DEO)
submitted a refund report to the
Commission in response to the
Commission’s Order issued December
12, 2003, in Docket No. ER03-116-000.

Comment Date: May 13, 2004.

5. Pacific Gas and Electric Company

[Docket No. ER03-1115-003]

Take notice that on April 22, 2004,
Pacific Gas and Electric Company
(PG&E) submitted a revised Generator
Special Facilities Agreement,
Supplemental Letter Agreement, and
Generator Interconnection Agreement,
between PG&E and Elk Hills Power, LLC
in response to, and in compliance with,
the Commission’s Order issued March
26, 2004, in Docket Nos. ER03-1115—
001 and 002.

PG&E states that copies of this filing
have been served upon Elk Hills, GWF
Energy Company, LLC, Occidental
Petroleum Corp, Sempra Energy,
Preston Gates Ellis & Rouvelas Meeds
LLP, the California Independent System
Operator Corporation and the California
Public Utilities Commission.

Comment Date: May 13, 2004.

6. South Carolina Electric & Gas
Company

[Docket No. ER03-1398-003]

Take notice that on April 21, 2004,
South Carolina Electric & Gas Company
(SCE&QG) filed with the Commission a
revised Construction & Maintenance
Agreement for Interconnection Facilities
Between Columbia Energy LLC and
SCE&G, in compliance with the
Commission’s March 22, 2004, Order in
this proceeding. South Carolina Electric
and Gas Company, 106 FERC 161,265
(2004). SCE&G has requested an
effective date of November 15, 2003.

Comment Date: May 12, 2004.

7. Arizona Public Service Company

[Docket No. ER04-442-002]

Take notice that on April 22, 2004,
Arizona Public Service Company (APS)
tendered for filing APS’ response to the
Commission’s Deficiency Letter in
Docket No. ER04-442-002.

APS states a copy of this filing has
been served on those parties that have
intervened in this docket.

Comment Date: May 13, 2004.

8. El Paso Electric Company

[Docket No. ER04-448-001]

Take notice that on April 22, 2004, El
Paso Electric Company (EPE), tendered
for filing information to support
proposed changes to its Open Access

Transmission Tariff (OATT), FERC
Electric Tariff Third Revised Volume
No. 1. EPE states that the information
supports proposed variations from the
pro forma Large Generator
Interconnection Procedures and Large
Generator Interconnection Agreement
filed by EPE on January 20, 2004, in
accordance with Order No. 2003 and
also that it submitted the information in
response to a deficiency letter, dated
April 9, 2004, from the Commission
Staff requesting the information.

EPE states that copies of the
information were served upon all
parties that have either requested or
been granted intervention in this
proceeding.

Comment Date: May 13, 2004.

9. Devon Power LLC, Middletown,
Power LLC, Montville Power LLC and
NRG Power Marketing Inc.

[Docket Nos. ER04-464-003, ER04-23-006,
and ER03-563-034 (Consolidated)]

Take notice that on April 21, 2004,
Devon Power LLC, Middletown Power
LLC, Montville Power LLC, (collectively
Applicants) and NRG Power Marketing
Inc., tendered for filing in compliance
with the Commission’s Order, issued
March 22, 2004 in Docket Nos. ER04—
464-000, et al., ER04-23-000, et al., and
ER03-563-029 et al., revised reliability
must run Agreements among each of the
Applicants.

Applicants state that they have served
a copy of this filing on ISO-NE and each
person designated on the official service
list.

Comment Date: May 12, 2004.

10. Tor Power, LLC

[Docket No. ER04-698-001]

Take notice that on April 20, 2004,
Tor Power, LLC (Tor) filed with the
Commission an errata to Attachment 1
second page of the Tor Power, LLC,
FERC Electric Rate Schedule No. 1. that
is attached to a Petition for Acceptance
of Initial Rate Schedule, Waivers and
Blanket Authority dated April 1, 2004.

Comment Date: May 11, 2004.

11. ISO New England Inc.

[Docket No. ER04-749-000]

Take notice that on April 20, 2004,
1ISO New England Inc. (ISO) made a
filing under section 205 of the Federal
Power Act to reflect changes to its
Capital Funding Tariff. The 1SO requests
that the changes to the Capital Funding
Tariff be allowed to go into effect on
June 1, 2004.

ISO states that a copy of this filing has
been mailed to: (1) Each current
Transmission Customer under the
NEPOOL Tariff that is not a Participant;

and (2) the Governors and electric
regulatory agencies of each of the States
(as well as NEPUC and other regional
organizations) located within the
NEPOOL Control Area and in addition,
the NEPOOL Participants are being
provided electronic copies of the entire
filing, via e-mail, through the Secretary
of the NPC.

Comment Date: May 11, 2004.

12. Midwest Independent Transmission
System Operator, Inc.

[Docket No. ER04—751-000]

Take notice that on April 21, 2004,
Midwest Independent Transmission
System Operator, Inc. (Midwest ISO)
pursuant to section 205 of the Federal
Power Act and Commission’s
regulations, 18 CFR 35.12 (2003),
submitted for filing an Interconnection
and Operating Agreement among Estill
County Energy Partners, LLC, the
Midwest ISO and Kentucky Utilities
Company.

Midwest ISO states that a copy of this
filing was served on all parties.

Comment Date: May 12, 2004.

13. Midwest Independent Transmission
System Operator, Inc.

[Docket No. ER04—-752-000]

Take notice that on April 21, 2004,
Midwest Independent Transmission
System Operator, Inc. (Midwest ISO)
pursuant to section 205 of the Federal
Power Act and Commission’s
regulations, 18 CFR 35.12 (2003),
submitted for filing an Interconnection
and Operating Agreement among the
City of West Liberty, lowa, the Midwest
ISO and Interstate Power and Light
Company, a wholly-owned subsidiary of
Alliant Energy Corporation.

Midwest ISO states that a copy of this
filing was served on all parties.

Comment Date: May 12, 2004.

14. Sulfur Springs Valley Electric
Cooperative, Inc.

[Docket No. ER04—753-000]

Take notice that on April 22, 2004,
Sulfur Springs Valley Electric
Cooperative, Inc., (SSVEC), tendered for
filing its initial rate filing. SSVEC states
that it may become a FERC-
jurisdictional public utility on April 22,
2004, by virtue of its repurchase of its
outstanding U.S. Department of
Agriculture Rural Utilities Service debt.
SSVEC states that, in compliance with
section 205 of the Federal Power Act (16
U.S.C. 824d), SSVEC is filing with the
Commission all of its rates, terms and
conditions for potentially jurisdictional
service. SSVEC further requests that the
Commission disclaim jurisdiction over
such agreements.
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SSVEC states that copies of this filing
were served upon Arizona Electric
Power Cooperative, Inc., Arizona Public
Service Company, Graham County
Electric Cooperative, Inc., and the
Arizona Corporation Commission.

Comment Date: May 13, 2004.

15. American Transmission Company
LLC

[Docket No. ER04—-754-000]

Take notice that on April 22, 2004,
the American Transmission Company
LLC (ATCLLC) tendered for filing a
Generation-Transmission
Interconnection Agreement between
ATCLLC and Wisconsin Public Service
Corporation, as generating company.
ARCLLC requests that the Commission
grant any waivers of the Commission’s
regulations necessary to make this
Amended and Restated Agreement
effective on March 19, 2004.

Comment Date: May 13, 2004.

16. Southern California Edison
Company

[Docket No. ER04—-755-000]

Take notice, that on April 22, 2004,
Southern California Edison Company
(SCE) tendered for filing the
Interconnection Facilities Agreement
between SCE and the City of Corona,
California (Corona). SCE requests the
Interconnection Agreement and the
Service Agreement become effective on
April 23, 2004.

SCE states that copies of this filing
were served upon the Public Utilities
Commission of the State of California,
and Corona.

Comment Date: May 13, 2004.

17. PJM Interconnection, L.L.C.

[Docket No. RT01-2-014]

Take notice that on April 21, 2004,
PJM Interconnection, L.L.C. (PIM)
tendered for filing proposed changes to
Schedule 6 of the PIM Operating
Agreement, (PJM’s Regional
Transmission Expansion Planning
Protocol), and to Part IV of the PIM
Open Access Transmission Tariff. PIM
states that the proposed amendments
are submitted to comply with the
Commission’s order in this proceeding
dated October 24, 2003.

PJM states that copies of this filing
have been served on all parties, as well
as on all PJIM Members and the state
electric utility regulatory commissions
in the PJM region.

Comment Date: May 12, 2004.

Standard Paragraph

Any person desiring to intervene or to
protest this filing should file with the
Federal Energy Regulatory Commission,

888 First Street, NE., Washington, DC
20426, in accordance with rules 211 and
214 of the Commission’s rules of
practice and procedure (18 CFR 385.211
and 385.214). Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. All such
motions or protests should be filed on
or before the comment date, and, to the
extent applicable, must be served on the
applicant and on any other person
designated on the official service list.
This filing is available for review at the
Commission or may be viewed on the
Commission’s Web site at http://
www.ferc.gov, using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
filed to access the document. For
assistance, call (202) 502-8222 or TTY,
(202) 502-8659. Protests and
interventions may be filed electronically
via the Internet in lieu of paper; see 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “e-Filing” link. The
Commission strongly encourages
electronic filings.

Magalie R. Salas,

Secretary.

[FR Doc. E4-1030 Filed 5-5-04; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER04-419-002, et al.]

Xcel Energy Services, Inc., et al.;
Electric Rate and Corporate Filings

April 29, 2004.

The following filings have been made
with the Commission. The filings are
listed in ascending order within each
docket classification.

1. Xcel Energy Services Inc

[Docket No. ER04-419-002]

Take notice that on April 26, 2004,
Xcel Energy Services Inc. (XES) filed
proposed revisions to the Xcel Energy
Operating Companies Joint Open Access
Transmission Tariff (Joint OATT) in
compliance with the Commission Order
No. 2003-A, Standardization of
Generator Interconnection Agreements
and Procedures, 69 FR 15932 (March 26,
2004), and pursuant to section 205 of
the Federal Power Act, 16 U.S.C. 824d
(2000). XES states that the revised tariff
pages incorporate into the Joint OATT

the pro forma Standard Large
Generation Interconnection Procedures
(LGIP) and the pro forma Standard
Large Generation Interconnection
Agreement (LGIA) adopted in Order No.
2003, with certain limited variations
proposed under section 205. XES states
that the proposed tariff changes replace
the revisions to the Joint OATT filed
January 20, 2004, in Docket No. ER0O4—
419-000. XES further states that the
proposed Joint OATT changes would
affect new large generation
interconnection requests (20 MW and
above) to the transmission systems of
Public Service Company of Colorado
and Cheyenne Light, Fuel & Power
Company. AES states that the
compliance tariff sheets are proposed to
be effective April 26, 2004, and the
variations to the pro forma LGIP are
proposed to be effective no later than
June 26, 2004.

Comment Date: May 17, 2004.

2. El Paso Electric Company

[Docket No. ER04-448-002]

Take notice that on April 26, 2004, El
Paso Electric Company (EPE) tendered
for filing in compliance with Order No.
2003-A, Standardization of Generator
Interconnection Agreements and
Procedures, FERC Stats. & Regs.
Preambles 931,160 (2004), Attachment ]
to its revised Open Access Transmission
Tariff, FERC Electric Tariff Third
Revised Volume No. 1, First Revised
Sheet Nos. 182-384.

Comment Date: May 17, 2004.

3. Midwest Independent Transmission
System Operator, Inc.

[Docket No. ER04-458-001]

Take notice that on April 26, 2004,
the Midwest Independent Transmission
System Operator, Inc. (Midwest ISO),
pursuant to Section 205 of the Federal
Power Act and the Commission’s
requirements established in Order No.
2003-A, Standardization of Generator
Interconnection Agreements and
Procedures, FERC 161,220 (2004), filed
amendments to the tariff sheets
submitted as part of the Midwest ISO’s
January 20, 2004, filing in Docket No.
ER04-458-000. In addition, the
Midwest ISO requested waiver of all
appropriate Commission regulations
necessary.

Comment Date: May 17, 2004.

4, PJM Interconnection, L.L.C.

[Docket No. ER04-580-001]

Take notice that on April 23, 2004,
PJM Interconnection, L.L.C. (PIM)
submitted for filing a substitute
construction service agreement among
PJM, Bethesda Triangle, LLC, and
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Potomac Electric Power Company in
compliance with the Commission’s
letter order issued March 26, 2004, in
Docket No. ER04-580-001.

PJM states that copies of this filing
were served upon persons designated on
the official service list compiled by the
Secretary in this proceeding and the
parties to the agreements.

Comment Date: May 14, 2004.

5. Public Service Company of New
Mexico

[Docket No. ER04-760-000]

Take notice that on April 26, 2004,
Public Service Company of New Mexico
(PNM) tendered for filing revisions to its
Open Access Transmission Tariff (FERC
Electric Tariff, Second Revised Volume
No. 4) to incorporate certain changes
with respect to the Large Generator
Interconnection Procedures (LGIP) and
the Large Generator Interconnection
Agreement (LGIA) requirements issued
by the Commission in FERC Order Nos.
2003 and 2003—-A. PNM requests an
effective date of June 25, 2004.

PNM states that copies of the filing
have been sent to all PNM large
generation interconnection customers,
to all entities that have pending large
generation interconnection requests
with PNM, to the New Mexico Public
Regulation Commission, and to the New
Mexico Attorney General.

Comment Date: May 17, 2004.

Standard Paragraph

Any person desiring to intervene or to
protest this filing should file with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with rules 211 and
214 of the Commission’s rules of
practice and procedure (18 CFR 385.211
and 385.214). Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. All such
motions or protests should be filed on
or before the comment date, and, to the
extent applicable, must be served on the
applicant and on any other person
designated on the official service list.
This filing is available for review at the
Commission or may be viewed on the
Commission’s Web site at http://
www.ferc.gov, using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
filed to access the document. For
assistance, call (202) 502-8222 or TTY,
(202) 502-8659. Protests and
interventions may be filed electronically
via the Internet in lieu of paper; see 18
CFR 385.2001(a)(1)(iii) and the

instructions on the Commission’s Web
site under the “e-Filing” link. The
Commission strongly encourages
electronic filings.

Magalie R. Salas,

Secretary.

[FR Doc. E4-1032 Filed 5-5-04; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[MN83-1; FRL-7658-1]

Notice of Issuance of Prevention of
Significant Deterioration and Part 71
Federal Operating Permits to Energy
Alternatives, Inc.

AGENCY: Environmental Protection
Agency.
ACTION: Notice.

SUMMARY: This notice announces that,
pursuant to Part C and Title V of the
Clean Air Act, on December 20, 2000,
and February 23, 2004, the
Environmental Protection Agency
(EPA), Region 5 issued a Prevention of
Significant Deterioration (PSD)
Construction Permit and a Title V
Permit to Operate (Title V Permit), to
Energy Alternatives Inc. These permits
authorize the company to construct and
operate four diesel-fired internal
combustion engines to provide peak
load management and back-up power to
the Treasure Island Resort & Casino. The
engines and the casino are located in
Red Wing, Minnesota on the Prairie
Island Indian Reservation.

DATES: The PSD and Title V Permits
became effective on January 10, 2001,
and April 8, 2004, respectively. Both
permits have undergone the required
public comment periods in accordance
with title 40 of the Code of Federal
Regulations (CFR) sections 52.21(q) and
71.11, and have been issued as final.
ADDRESSES: The final signed permits are
available for public inspection online at
http://www.epa.gov/region5/air/
permits/epermits.htm or during normal
business hours at the following address:
EPA, Region 5, 77 West Jackson
Boulevard (AR-18J), Chicago, Illinois
60604.

FOR FURTHER INFORMATION CONTACT:
Ethan Chatfield, EPA, Region 5, 77 W.
Jackson Boulevard (AR-18J), Chicago,
Illinois 60604, (312) 886-5112, or
chatfield.ethan@epa.gov.

SUPPLEMENTARY INFORMATION: This
supplemental information is organized
as follows:

A. What Is the Background Information?

B. What Action Is EPA Taking?

A. What Is the Background
Information?

The four internal combustion diesel-
fired engines are owned and operated by
Energy Alternatives, Inc., and installed
northeast of the Treasure Island Resort
& Casino at the Prairie Island
Community Wastewater Treatment
Facility (Facility). The total generation
capacity of the engines is 7.3 megawatts
(MW). Electricity generated at the
Facility is not sold for distribution.

Since the potential emissions from the
four engines was estimated to be greater
than 250 tons per year for nitrogen
oxides (NOx), in accordance with 40
CFR part 52.21(b)(1), the Facility is
considered a major stationary source
and subject to the PSD permitting
requirements. As required by 40 CFR
part 52, Energy Alternatives applied to
EPA for a PSD permit and conducted a
Best Available Control Technology
(BACT) analysis, an air quality analysis,
and the additional impact analyses. The
Federal PSD Construction Permit (No.
PSD-PI-R50003-00-01) EPA issued to
the Facility contained all applicable part
52 requirements. Within this permit, the
Facility also chose to accept a 550 hrs/
year operating limit on all four engines
combined, restricting the Facility’s
potential to emit emissions.

Since Energy Alternatives, Inc. is
considered a major source, was issued a
PSD permit, and is located on tribal
land, in accordance with 40 CFR part
71.3(a), the Facility is subject to the
Title V permitting requirements of part
71. On February 23, 2004, EPA issued
a Federal Permit to Operate (No. V-PI-
R50004—-03-01) which incorporated all
applicable air quality requirements,
including any monitoring necessary to
ensure compliance with these
requirements. In accordance with the
requirements of 40 CFR 71.11(d), EPA
provided the public with the required
30 days to comment on the draft permit.
Since EPA did not receive any written
comments on the permits, EPA finalized
the permit and provided copies to the
applicant, pursuant to 40 CFR 71.11(i).

EPA is not aware of any outstanding
enforcement actions against Energy
Alternatives, Inc. and believes issuance
of these permits is non-controversial.

B. What Action Is EPA Taking?

EPA is notifying the public of the
issuance of the PSD and part 71 permits
to Energy Alternatives, Inc.
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Dated: April 19, 2004.
Bharat Mathur,
Acting Regional Administrator, Region 5.
[FR Doc. 04-10344 Filed 5-5-04; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[OPP-2004-0122; FRL-7356-8]

DCPA; Notice of Filing a Pesticide
Petition to Establish a Tolerance for a
Certain Pesticide Chemical in or on
Food

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces the
initial filing of a pesticide petition
proposing the establishment of
regulations for residues of a certain
pesticide chemical in or on various food
commodities.

DATES: Comments, identified by docket
ID number OPP-2004-0122, must be
received on or before June 7, 2004.

ADDRESSES: Comments may be
submitted electronically, by mail, or
through hand delivery/courier. Follow
the detailed instructions as provided in
Unit I. of the SUPPLEMENTARY
INFORMATION.

FOR FURTHER INFORMATION CONTACT:
Joanne I. Miller, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305-6224; e-mail address:
miller.joanne@epamail.epa.gov.

SUPPLEMENTARY INFORMATION:
l. General Information
A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to.

e Crop production (NAICS 111)

¢ Animal production (NAICS 112)

¢ Food manufacturing (NAICS 311)

e Pesticide manufacturing (NAICS
32532)

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining

whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can | Get Copies of this
Document and Other Related
Information?

1. EPA Docket. EPA has established
an official public docket for this action
under docket ID number OPP-2004—
0122. The official public docket consists
of the documents specifically referenced
in this action, any public comments
received, and other information related
to this action. Although, a part of the
official docket, the public docket does
not include Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
The official public docket is the
collection of materials that is available
for public viewing at the Public
Information and Records Integrity
Branch (PIRIB), Rm. 119, Crystal Mall
#2, 1921 Jefferson Davis Hwy.,
Arlington, VA. This docket facility is
open from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

2. Electronic access. You may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
Dockets at http://www.epa.gov/edocket/
to submit or view public comments,
access the index listing of the contents
of the official public docket, and to
access those documents in the public
docket that are available electronically.
Although, not all docket materials may
be available electronically, you may still
access any of the publicly available
docket materials through the docket
facility identified in Unit 1.B.1. Once in
the system, select “‘search,” then key in
the appropriate docket ID number.

Certain types of information will not
be placed in the EPA Dockets.
Information claimed as CBI and other
information whose disclosure is
restricted by statute, which is not
included in the official public docket,
will not be available for public viewing
in EPA’s electronic public docket. EPA’s
policy is that copyrighted material will
not be placed in EPA’s electronic public
docket but will be available only in
printed, paper form in the official public
docket. To the extent feasible, publicly
available docket materials will be made

available in EPA’s electronic public
docket. When a document is selected
from the index list in EPA Dockets, the
system will identify whether the
document is available for viewing in
EPA'’s electronic public docket.
Although, not all docket materials may
be available electronically, you may still
access any of the publicly available
docket materials through the docket
facility identified in Unit I.B. EPA
intends to work towards providing
electronic access to all of the publicly
available docket materials through
EPA'’s electronic public docket.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or on paper,
will be made available for public
viewing in EPA’s electronic public
docket as EPA receives them and
without change, unless the comment
contains copyrighted material, CBI, or
other information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
EPA’s electronic public docket. The
entire printed comment, including the
copyrighted material, will be available
in the public docket.

Public comments submitted on
computer disks that are mailed or
delivered to the docket will be
transferred to EPA’s electronic public
docket. Public comments that are
mailed or delivered to the docket will be
scanned and placed in EPA’s electronic
public docket. Where practical, physical
objects will be photographed, and the
photograph will be placed in EPA’s
electronic public docket along with a
brief description written by the docket
staff.

C. How and to Whom Do | Submit
Comments?

You may submit comments
electronically, by mail, or through hand
delivery/courier. To ensure proper
receipt by EPA, identify the appropriate
docket ID number in the subject line on
the first page of your comment. Please
ensure that your comments are
submitted within the specified comment
period. Comments received after the
close of the comment period will be
marked “late.” EPA is not required to
consider these late comments. If you
wish to submit CBI or information that
is otherwise protected by statute, please
follow the instructions in Unit I.D. Do
not use EPA Dockets or e-mail to submit
CBI or information protected by statute.

1. Electronically. If you submit an
electronic comment as prescribed in this
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unit, EPA recommends that you include
your name, mailing address, and an e-
mail address or other contact
information in the body of your
comment. Also, include this contact
information on the outside of any disk
or CD ROM you submit, and in any
cover letter accompanying the disk or
CD ROM. This ensures that you can be
identified as the submitter of the
comment and allows EPA to contact you
in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit your comment, and any
identifying or contact information
provided in the body of a comment will
be included as part of the comment that
is placed in the official public docket,
and made available in EPA’s electronic
public docket. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

i. EPA Dockets. Your use of EPA’s
electronic public docket to submit
comments to EPA electronically is
EPA’s preferred method for receiving
comments. Go directly to EPA Dockets
at http://www.epa.gov/edocket/, and
follow the online instructions for
submitting comments. Once in the
system, select “search,” and then key in
docket ID number OPP-2004-0122. The
system is an “‘anonymous access”
system, which means EPA will not
know your identity, e-mail address, or
other contact information unless you
provide it in the body of your comment.

ii. E-mail. Comments may be sent by
e-mail to opp-docket@epa.gov,
Attention: Docket ID number OPP—
2004-0122. In contrast to EPA’s
electronic public docket, EPA’s e-mail
system is not an “‘anonymous access”
system. If you send an e-mail comment
directly to the docket without going
through EPA’s electronic public docket,
EPA’s e-mail system automatically
captures your e-mail address. E-mail
addresses that are automatically
captured by EPA’s e-mail system are
included as part of the comment that is
placed in the official public docket, and

made available in EPA’s electronic
public docket.

iii. Disk or CD ROM. You may submit
comments on a disk or CD ROM that
you mail to the mailing address
identified in Unit 1.C.2. These electronic
submissions will be accepted in
WordPerfect or ASCII file format. Avoid
the use of special characters and any
form of encryption.

2. By mail. Send your comments to:
Public Information and Records
Integrity Branch (PIRIB) (7502C), Office
of Pesticide Programs (OPP),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001, Attention: Docket ID
number OPP-2004-0122.

3. By hand delivery or courier. Deliver
your comments to: Public Information
and Records Integrity Branch (PIRIB),
Office of Pesticide Programs (OPP),
Environmental Protection Agency, Rm.
119, Crystal Mall #2, 1921 Jefferson
Davis Hwy., Arlington, VA, Attention:
Docket ID number OPP-2004-0122.
Such deliveries are only accepted
during the docket’s normal hours of
operation as identified in Unit 1.B.1.

D. How Should | Submit CBI to the
Agency?

Do not submit information that you
consider to be CBI electronically
through EPA’s electronic public docket
or by e-mail. You may claim
information that you submit to EPA as
CBI by marking any part or all of that
information as CBI (if you submit CBI
on disk or CD ROM, mark the outside
of the disk or CD ROM as CBI and then
identify electronically within the disk or
CD ROM the specific information that is
CBI). Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

In addition to one complete version of
the comment that includes any
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the public
docket and EPA’s electronic public
docket. If you submit the copy that does
not contain CBI on disk or CD ROM,
mark the outside of the disk or CD ROM

clearly that it does not contain CBI.
Information not marked as CBI will be
included in the public docket and EPA’s
electronic public docket without prior
notice. If you have any questions about
CBI or the procedures for claiming CBI,
please consult the person listed under
FOR FURTHER INFORMATION CONTACT.

E. What Should | Consider as | Prepare
My Comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible.

2. Describe any assumptions that you
used.

3. Provide copies of any technical
information and/or data you used that
support your views.

4. If you estimate potential burden or
costs, explain how you arrived at the
estimate that you provide.

5. Provide specific examples to
illustrate your concerns.

6. Make sure to submit your
comments by the deadline in this
notice.

7. To ensure proper receipt by EPA,
be sure to identify the docket ID number
assigned to this action in the subject
line on the first page of your response.
You may also provide the name, date,
and Federal Register citation.

I1. What Action is the Agency Taking?

EPA has received a pesticide petition
as follows proposing the establishment
and/or amendment of regulations for
residues of a certain pesticide chemical
in or on various food commodities
under section 408 of the Federal Food,
Drug, and Cosmetic Act (FFDCA), 21
U.S.C. 346a. EPA has determined that
this petition contains data or
information regarding the elements set
forth in FFDCA section 408(d)(2);
however, EPA has not fully evaluated
the sufficiency of the submitted data at
this time or whether the data support
granting of the petition. Additional data
may be needed before EPA rules on the
petition.
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List of Subjects

Environmental protection,
Agricultural commodities, Feed
additives, Food additives, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: April 26, 2004.
Betty Shackleford,

Acting Director, Registration Division, Office
of Pesticide Programs.

Summary of Petition

The petitioner’s summary of the
pesticide petition is printed below as
required by FFDCA section 408(d)(3).
The summary of the petition was
prepared by Interregional Research
Project Number 4 (IR-4), 681 and
represents the view of the petitioner.
The petition summary announces the
availability of a description of the
analytical methods available to EPA for
the detection and measurement of the
pesticide chemical residues or an
explanation of why no such method is
needed.

Interregional Research Project Number
4 (IR-4)

PP 2E6442

EPA has received a pesticide petition
2E6442 from Interregional Research
Project Number 4 (IR-4), 681 U.S.
Highway #1 South, North Brunswick, NJ
08902-3390 proposing, pursuant to
section 408(d) of the FFDCA, 21 U.S.C.
346a(d), to amend 40 CFR part 180 by
establishing a tolerance for residues of
DCPA, or chlorthal dimethyl (dimethyl
tetrachloroterephthalate) in or on the
raw agricultural commodities Oriental
radish, basil, coriander, dill, marjoram,
chives, ginseng, celeriac, chicory,
mradicchio, parsley (fresh) and parsley
(dried) at 2.0, 5.0, 5.0, 5.0, 5.0, 5.0, 2.0,
2.0,5.0, 2.0, 5.0 and 15 parts per million
(ppm), respectively. EPA has
determined that the petition contains
data or information regarding the
elements set forth in section 408(d)(2) of
the FFDCA,; however, EPA has not fully
evaluated the sufficiency of the
submitted data at this time or whether
the data support granting of the petition.
Additional data may be needed before
EPA rules on the petition.

A. Residue Chemistry

1. Plant metabolism. The qualitative
nature of the residue in plants is
adequately understood based on
acceptable studies on onions, turnips,
and tobacco. The residues of concern in
plants are DCPA, and its metabolites
monomethyl tetrachloroterephthalic
acid (MTP) and tetrachloroterephthalic
acid (TPA) which are the parent and
metabolites that are currently regulated.

The proposed metabolism of DCPA in
plants is via ester hydrolysis. Studies
conducted with onion and turnip
indicate that the impurity
hexachlorobenzene (HCB) is not
metabolized appreciably in these plants.

2. Analytical method. Three tolerance
enforcement methods for plant
commodities are published in the
Pesticide Analytical Manual (PAM),
Vol. Il (Section 180.185), as Methods A,
B, and C. Residue data submitted in
response to the 6/88 Guidance
Document were collected using gas
chromatography/electron capture (GC/
EC) methods similar to the PAM, Vol. Il
methods. The Agency has found these
methods to be adequate for collection of
DCPA, HCB, MTP, and TPA residue
data from potatoes (including processed
commodities), sweet potatoes, broccoli,
celery, cucumbers, green and bulb
onions, strawberries, sweet and bell
peppers, cantaloupes, tomatoes
(including processed commodities),
summer squash, and processed
commodities of beans and cottonseed.
The limits of detection (LOD) are 0.01
ppm each for DCPA, MTP, and TPA,
and 0.0005 ppm for HCB. These
methods are suitable candidates for
validation procedures as enforcement
methods for plant commodities.
Another GC/EC method, similar to those
submitted for plants, is available for
determining DCPA, MTP, and TPA in
milk and beef fat. Recoveries of each
compound using 12 samples each of
milk and beef fat fortified at 0.01-5 ppm
were acceptable. The LOD is 0.01 ppm.
The Agency has deemed this method is
suitable for its validation and inclusion
in PAM, Vol. Il pending successful
independent laboratory validation.
DCPA per se is completely recovered
using PAM, Vol. | Multiresidue
Protocols D and E (PESTDATA, PAM,
Vol. I, Appendix, 8/93). Data submitted
by the previous registrant indicate that
TPA is not recovered by Protocols B and
C. The Agency has indicated that
multiresidue testing data on MTP are
still required.

3. Magnitude of residues—i. Oriental
radish. IR-4 has received a request from
California for the use of DCPA on
oriental radish. IR-4 supports the
requested tolerance of 2 ppm on oriental
radish based on other existing
tolerances.

ii. Basil. IR-4 has received a request
from California for the use of DCPA on
basil. IR-4 supports the requested
tolerance of 5 ppm on basil based on
other existing tolerances.

iii. Coriander. IR-4 has received a
request from California for the use of
DCPA on coriander. IR-4 supports the
requested tolerance of 5 ppm on

coriander based on other existing
tolerances.

iv. Dill. IR-4 has received a request
from California for the use of DCPA on
fresh dill. IR-4 supports the requested
tolerance of 5 ppm on fresh dill based
on other existing tolerances.

v. Marjoram. IR-4 has received a
request from California for the use of
DCPA on marjoram. IR-4 supports the
requested tolerance of 5 ppm on
marjoram based on other existing
tolerances.

vi. Chives. IR-4 has received a request
from California for the use of DCPA on
chives. IR-4 supports the requested
tolerance of 5 ppm on chives based on
other existing tolerances.

vii. Ginseng. IR-4 has received
requests from Wisconsin and North
Carolina for the use of DCPA on
ginseng. IR-4 supports the requested
tolerance of 2 ppm on ginseng based on
other existing tolerances.

viii. Celeriac. IR-4 has received a
request from California for the use of
DCPA on celeriac. IR-4 supports the
requested tolerance of 2 ppm on celeriac
based on other existing tolerances.
Chicory: IR-4 has received a request
from California for the use of DCPA on
chicory. IR-4 supports the requested
tolerance of 5 ppm on chicory based on
other existing tolerances.

ix. Radicchio. IR-4 has received a
request from California for the use of
DCPA on radicchio. IR-4 supports the
requested tolerance of 2 ppm on
radicchio based on other existing
tolerances.

B. Toxicological Profile

DCPA technical is classified under
Toxicity Category IV (practically non-
toxic) for acute-oral toxicity and dermal
irritation and Toxicity Category Il
(slightly toxic) for dermal lethal dose
(LD)so, inhalation lethal concentration
(LC)s0, and eye irritation. DCPA is not
a dermal sensitizer. DCPA has been
classified as a Group C, possible human
carcinogen, based on increased
incidence of thyroid tumors in both
sexes of the rat (although, only at an
excessive dose in the female), and liver
tumors in female rats and mice, at doses
which were not excessive.

1. Acute toxicity. The acute oral LDsg
values for DCPA in the rat was >5,000
milligrams/kilogram (mg/kg). The acute
dermal LDsg was >2,000 mg/kg in the
rabbit. The 4—hour rat inhalation LCxsg
was >4.48 milligrams/per Liter (mg/L).
DCPA was a mild irritant to rabbit skin
and eyes. DCPA (performed with a 90%
material) did not cause skin
sensitization in guinea pigs.

2. Genotoxicity. Mutagenicity studies
as shown below have demonstrated that
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DCPA is non-mutagenic both in vivo
and in vitro. DCPA did not induce a
mutagenic response in two
independently performed mouse
lymphoma forward mutation assays.
The nonactivated concentration range
was 7.5 to 100 milligrams/milliliter (mg/
mL) and the S9-activated range was 15
to 200 mg/mL (MRID 41054822). In an
in vitro cytogenetic assay, Chinese
hamster ovary cells were exposed to
DCPA at dose levels of 0, 30, 100, 300,
or 1,000 mg/mL for 4 hours both with
and without S-9 activation. Cells were
harvested at 12 and 18 hours. There
were no indications of a clastogenic
response as a result of exposure to test
material at any dose level (MRID
41054823). DCPA was not genotoxic in
two independently performed
unscheduled DNA synthesis (UDS)
assays in which the concentration
ranged from 3 to 1,000 mg/mL (MRID
41054824). An in vitro assay for sister
chromatid exchange (SCE) in Chinese
hamster ovary cells was performed at
dose levels of 0, 38, 75, 150, or 300 mg/
mL both with and without S9-
activation. There was no indication of a
positive response; therefore, under the
conditions of this assay the test material
is negative (MRID 41054825).

3. Reproductive and developmental
toxicity. A developmental toxicity study
with Sprague Dawley rats used doses of
0, 500, 1,000, or 2,000 mg/kg/day given
by gavage on gestation days 6—15. No
adverse effects on the maternal rats or
their offspring were observed.
Therefore, the maternal and
developmental toxicity no observed
effect levels (NOELs) were set at 2,000
mg/kg/day, highest dose tested (MRID
00160685).

Two studies were conducted with
New Zealand white rabbits. In the first
study, DCPA doses of 0, 500, 1,000, or
1,500 mg/kg/day were given by gavage
on gestation days 6-19. There were
maternal deaths and adverse clinical
signs at all dose levels. In the second
study, DCPA doses of 0, 125, 250, or 500
mg/kg/day were given by gavage on
gestation days 7-19. None of these
levels produced any maternal or
developmental toxicity. The second
study tested dose levels that overlapped
those in the first study. Therefore, when
considered together, the no observed
adverse effect level (NOAEL) for
maternal toxicity can be set at 250 mg/
kg and the lowest observed adverse
effect level (LOAEL) can be set at 500
mg/kg based on maternal deaths. The
developmental toxicity NOAEL can be
set at 500 mg/kg. Although, no
developmental effects were observed at
any of the higher dose levels, a higher
NOAEL cannot be set based on the

limited number of litters at the higher
dose levels.

In a 2-generation reproduction study,
female Sprague Dawley rats were fed
DCPA at doses of 0, 63, 319, or 1,273
mg/kg/day while males received doses
of 45, 233, or 952 mg/kg/day DCPA.
These doses were equivalent to 0, 1,000,
5,000, and 20,000 ppm food residue
values, which the Agency used in
mammalian environmental risk. No
effects on reproductive performance in
2 generations with 2 litters per
generation were seen. The maternal
NOAEL was 63 mg/kg/day. The
maternal LOAEL was 319 mg/kg/day,
based on decreased body weight/body
weight gain. The reproductive NOAEL
was 63 mg/kg/day. The LOAEL was 319
mg/kg/day, based on decreased pup
body weight. The paternal NOAEL was
set at 233 mg/kg/day, and the LOAEL
was set at 952 mg/kg/day due to
decreased body weight gain. On day 0
of the F2b litters, the diets for the low
and mid-dose groups were changed to
18 and 47 mg/kg/day respectively to be
able to set a NOAEL for pup body
weight. The offspring NOAEL was set at
18 mg/kg/day (200 ppm), and the
LOAEL was 47 mg/kg/day (500 ppm)
based on decreased body weight.
(MRIDs 41750103, 41905201).

4. Subchronic toxicity. In a 21-day
dermal toxicity study, Charles River CD
rats were dermally exposed to DCPA
doses of 0, 100, 300, or 1,000 mg/kg/
day. No dermal irritation at the site of
application was observed. No adverse
effects were found; therefore, the NOEL
was equal to or greater than 1,000 mg/
kg/day, the highest dose tested (MRID
41231803).

CD VAF/Plus Sprague Dawley rats
were given 0, 10, 50, 100, 150, or 1,000
mg/kg/day of DCPA in the diet for 90
days. The NOAEL was 10 mg/kg/day.
The LOAEL was 50 mg/kg/day, based on
increased liver weight and microscopic
effects. The treatment-related effects
were: Increased weight and
centrilobular hypertrophy in the liver;
increased accumulation of foamy
macrophages in the lung; increased
weight, epithelial hyperplasia, and
tubular hypertrophy of the kidney; and
follicular hypertrophy of the thyroid.
There were slight decreases in body
weight and food consumption in high
dose females only (MRID 41767901).

Male CD-1 mice were given doses of
0, 100, 199, 406, or 1,235 mg/kg/day
DCPA and females were given 0, 223,
517, 1049, or 2,198 mg/kg/day DCPA in
the diet for 90 days. There were no
effects other than minimal
histopathological effects on the liver.
The NOAEL was 406 mg/kg/day for
males and 517 mg/kg/day for females.

The LOAEL for males was 1235 mg/kg/
day and for females was 1,049 mg/kg/
day, based on the liver effects (MRID
41064801).

5. Chronic toxicity. Beagle dogs were
given 0, 2.5, 25, or 250 mg/kg/day DCPA
in the feed for 2 years. Adverse effects
were not found. Therefore, the NOAEL
was equal to or greater than 250 mg/kg/
day (MRID 00083584).

A chronic toxicity and carcinogenicity
study was conducted with Sprague
Dawley CD rats. The doses of DCPA
given in the diet for 2 years were 0, 1,
10, 50, 500 or 1,000 mg/kg/day. The
NOAEL was 1 mg/kg/day. The LOAEL
was 10 mg/kg/day, with effects observed
in the lungs, liver, and thyroid;
decreases in thyroid hormone levels in
both sexes; and effects in eyes in
females. The specific effects were: (1)
Increased mortality in males at 1,000
mg/kg/day HDT during the second year;
(2) either decreased body weights or
decreased body weight gains in both
sexes at 1,000 mg/kg/day, and in
females at 500 mg/kg/day; (3) changes in
hematology and clinical chemistry
parameters indicative of liver and
kidney toxicity at both 500 and 1,000
mg/kg/day in both sexes; (4) treatment-
related increases in thyroid, liver, and
kidney weights in both sexes; (5) a dose-
related increase in white foci in the
lungs, which correlated with an
increased incidence of foaming
macrophages in both sexes at doses of
10 mg/kg/day and higher; (6) treatment-
related exacerbation of chronic
nephropathy in both sexes at 50 mg/kg/
day and higher; (7) a dose-related
increase in centrilobular hepatocytic
swelling in both sexes a