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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

10 CFR Part 431

Energy Conservation Program for
Certain Industrial Equipment: Granting
of the Application for Interim Waiver
and Publishing of the Petition for
Waiver of GSW Water Heating From
the DOE Uniform Federal Test
Procedure for Measuring Efficiency of
Commercial Water Heaters (Case No.
WH-014)

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of petition for waiver and
solicitation of comments; grant of
interim waiver.

SUMMARY: Today’s notice grants an
Interim Waiver to GSW Water Heating
(GSW) and publishes GSW’s Petition for
Waiver from the existing Department of
Energy (the Department or DOE) test
procedure for commercial water heaters.
GSW claims that it cannot demonstrate
compliance with the new energy
efficiency requirements for commercial
water heating products that became
effective October 29, 2003, for some of
its water heater models, using the
current test procedure. The test
procedure for measuring compliance
with the new standards was published
as a proposed rule on August 9, 2000,
and has not yet been finalized. As part
of today’s action, the Department is also
soliciting comments, data, and
information with respect to the Petition
for Waiver.

DATES: The Department will accept
comments, data, and information with
respect to this Petition for Waiver on or
before June 28, 2004.

ADDRESSES: You may submit comments,
identified by Case No. WH-014, by any
of the following methods:

e Federal eRulemaking Portal: hitp://
www.regulations.gov. Follow the
instructions for submitting comments.

o E-mail: commercialwaterheater
waiver@ee.doe.gov. Include Case No.
WH-014 in the subject line of the
message.

e Mail: Ms. Brenda Edwards-Jones,
U.S. Department of Energy, Building
Technologies Program, Mailstop EE-2],
Commercial Water Heater Waiver, Case
No. WH-014, 1000 Independence
Avenue, SW., Washington, DC 20585—
0121. Telephone: (202) 586—2945.
Please submit one signed paper original.

o Hand Delivery/Courier: Ms. Brenda
Edwards-Jones, U.S. Department of
Energy, Building Technologies Program,
Room 1J-018, 1000 Independence
Avenue, SW., Washington, DC 20585.

To read background documents or
comments received, go to the U.S.
Department of Energy, Forrestal
Building, Room 1J-018 (Resource Room
of the Building Technologies Program),
1000 Independence Avenue, SW.,
Washington, DC, (202) 586—9127,
between 9 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
Please call Ms. Brenda Edwards-Jones at
the above telephone number for
additional information regarding
visiting the Resource Room. Please note:
The Department’s Freedom of
Information Reading Room (formerly
Room 1E-190 at the Forrestal Building)
is no longer housing rulemaking
materials.

FOR FURTHER INFORMATION CONTACT:
Mohammed Khan, Project Manager, U.S.
Department of Energy, Building
Technologies Program, Mail Stop EE-2],
Forrestal Building, 1000 Independence
Avenue, SW., Washington, DC 20585—
0121, (202) 586-7892; e-mail:
Mohammed.Khan@ee.doe.gov; or
Francine Pinto, Esq., or Thomas
DePriest, Esq., U.S. Department of
Energy, Office of General Counsel, Mail
Stop GC-72, Forrestal Building, 1000
Independence Avenue, SW.,
Washington, DC 20585-0103, (202) 586—
9507; e-mail: Francine.Pinto
@hgq.doe.gov, or Thomas.DePriest
@hgq.doe.gov.

SUPPLEMENTARY INFORMATION: Title III of
the Energy Policy and Conservation Act
(EPCA) sets forth a variety of provisions
concerning energy efficiency. Part B of

Title III (42 U.S.C. 6291-6309) provides
for the “Energy Conservation Program
for Consumer Products Other than
Automobiles.” Part C of Title III (42
U.S.C. 6311-6317) provides for a
program entitled, “Certain Industrial
Equipment,” which is similar to the
program in Part B, and which includes
commercial air conditioning equipment,
packaged boilers, water heaters, and
other types of commercial equipment.

Today’s notice involves commercial
equipment under Part C, which
specifically provides for definitions, test
procedures, labeling requirements,
energy conservation standards, and
information and reports from
manufacturers. With respect to test
procedures, Part C generally authorizes
the Secretary of Energy to prescribe test
procedures that are reasonably designed
to produce results that reflect energy
efficiency, energy use and estimated
annual operating costs, and that are not
unduly burdensome to conduct. (42
U.S.C. 6314)

For commercial water heaters, EPCA
provides that DOE’s test procedure shall
be that generally accepted industry test
procedure developed or recognized by
the Air-Conditioning and Refrigeration
Institute (ARI) or by the American
Society of Heating, Refrigerating and Air
Conditioning Engineers (ASHRAE), as
referenced in ASHRAE/Illuminating
Engineers Society (IES) Standard 90.1
and in effect on June 30, 1992. (42
U.S.C. 6314(a)(4)(A)) This statute also
provides that if this industry test
procedure is amended, the Secretary of
Energy shall amend DOE’s test
procedure to be consistent with the
amended industry test procedure,
unless the Secretary determines that
such a modified test procedure does not
meet the statutory criteria. (42 U.S.C.
6314(a)(4)(B))

The current DOE test procedure that
is applicable to this equipment is the
one referenced in the version of
ASHRAE/IES 90.1 in effect in 1992, the
American National Standards Institute
(ANSI)/Canadian Standards Association
(CSA) Standard Z21.10.3-1990. In
response to ASHRAE’s amendment to
this standard, the Department issued a
Notice of Proposed Rulemaking to adopt
an updated test procedure for
commercial water heaters, ANSI/CSA
Standard Z21.10.3—-1998, which is
referenced in ASHRAE/IES Standard
90.1-1999. (65 FR 48852, August 9,



30152

Federal Register/Vol. 69, No. 103/ Thursday, May 27, 2004/Rules and Regulations

2000) The Department, however, has not
taken final action with respect to the
proposed rule. Thus, the Standard
7.21.10.3—1990 remains the applicable
test procedure.

In January 2001, the Department
adopted the AHSRAE 90.1-1999 energy
efficiency standards for commercial gas-
fired and oil-fired water heaters as new
Federal efficiency standards effective
October 29, 2003. (66 FR 3335, January
12, 2001.) Because the Department has
not yet issued a final rule on its
proposal for an updated test procedure
for commercial water heaters,
commercial water heater manufacturers
must demonstrate compliance with the
new energy efficiency standards using
the existing DOE test procedure.

The Department is required to make
adjustments to its regulations, as
necessary, to prevent special hardship,
inequity or unfair distribution of
burdens. (42 U.S.C. 7194) Currently, the
Department has regulatory provisions in
10 CFR 430.27 and 10 CFR 431.29
allowing a waiver from test procedure
requirements for covered consumer
products and electric motors. There are
no specific waiver provisions for other
covered commercial equipment.
However, the Department proposed
waiver provisions for covered
commercial equipment on December 13,
1999 (64 FR 69597), as part of the
commercial furnace test procedure rule,
and the Department expects to publish
a final rule codifying this process in 10
CFR 431.201. Until that occurs, DOE
will use the waiver provisions for
consumer products and electric motors
for waivers involving other covered
commercial equipment. These waiver
provisions are substantively identical.

The waiver provisions allow the
Assistant Secretary for Energy Efficiency
and Renewable Energy to waive
temporarily the test procedures for a
particular basic model when a petitioner
shows that the basic model contains one
or more design characteristics that
prevent testing according to the
prescribed test procedures, or when the
prescribed test procedures may evaluate
the basic model in a manner so
unrepresentative of its true energy
consumption as to provide materially
inaccurate comparative data. (See 10
CFR 430.27(a)(1), 10 CFR 431.29(a)(1).)
Waivers generally remain in effect until
final test procedure amendments
become effective, thereby resolving the
problem that is the subject of the
waiver.

DOE will grant an Interim Waiver if
it determines that the applicant will
experience economic hardship if the
Application for Interim Waiver is
denied, if it appears likely that the

Petition for Waiver will be granted, and/
or the Assistant Secretary determines
that it would be desirable for public
policy reasons to grant immediate relief
pending a determination on the Petition
for Waiver. (See 10 CFR 430.27(g).) An
Interim Waiver remains in effect for a
period of 180 days or until DOE issues
its determination on the Petition for
Waiver, whichever is sooner, and may
be extended for an additional 180 days,
if necessary.

On July 31, 2003, GSW filed a Petition
for Waiver and Application for Interim
Waiver from the “DOE Uniform Federal
Test Procedure for Measuring Efficiency
of Commercial Water Heaters,”
referenced in the version of ASHRAE
90.1 in effect in 1992, ANSI/CSA
7.21.10.3—1990. It requested permission
to use ASHRAE Standard 118.1-2003 as
an alternate test procedure for its water
heating products having the following
model numbers: JW80-160N, JW80—
199N, JW80-160NH, JW80-199NH,
JW100-160N, JW100-199N, JW100—
160NH, JW100-199NH, JW70-250N,
JW70-300N, JW70-360N, JW70-250NH,
JW70-300NH, and JW70-360NH.

In its petition, GSW seeks a waiver
from the applicable test procedure
because GSW asserts that the current
DOE test procedure is incompatible
with the new DOE energy efficiency
standards, which became effective on
October 29, 2003. GSW also states that
the above-specified models of water
heating products do not meet the new
energy efficiency requirements using the
current test procedure.

Due to the fact that DOE has
experienced delays in publishing a final
rule for the test procedure for
commercial water heating products, and
also recognizes that certain basic models
of commercial water heaters are
allegedly not compliant with the new
energy efficiency standards absent a
waiver from the current DOE test
procedure, the Department has decided
to grant this interim waiver to ensure
that such models do not become
noncompliant. However, the
Department believes the appropriate
alternate is the test procedure published
in the August 9, 2000, proposed rule,
which incorporates by reference ANSI/
CSA Standard Z221.10.3-1998, the
applicable industry standard referenced
by ASHRAE/IES Standard 90.1-1999.
EPCA requires the Department, for
certain commercial equipment, to
amend its test procedures consistent
with amended ASHRAE or ARI industry
test procedures. (42 U.S.C. 6314(4)(B))
Because ASHRAE Standard 118.1-2003
is not referenced in the amended
ASHRAE Standard 90.1-1999, it would
be inconsistent with the statutory

language of EPCA to use it as an
alternate test procedure as GSW
requests.

The most significant differences
between the protocols presented in the
proposed August 9, 2000, DOE test
procedure and those presented in
ASHRAE Standard 118.1-2003 are the
duration requirements for the Standby
Loss Test; other differences are minimal.
The ANSI/CSA Standard Z21.10.3—-1998
test procedure specifies that the Standby
Loss Test shall continue until the first
cutout occurs following 24 hours from
the time data collection is initiated.
Because it is possible for some water
heaters to not experience the cutout
until days beyond the 24 hour limit, the
industry test standard, ASHRAE
Standard 118.1-2003, includes a 48-
hour limit to preclude undue test
burdens. The inclusion of a 48-hour
provision in the proposed DOE test
procedure was suggested by the Gas
Appliance Manufacturers Association
(GAMA) and the California Energy
Commission (CEC) in comments
submitted in response to the August 9,
2000, proposed rule. The Department
agrees with the need for the additional
test duration requirement and believes
that the evidence in the record is clear
and convincing that without the 48-hour
termination provision, the standby loss
test procedure in the ANSI/CSA
Standard Z21.10.3—1998 can pose
undue burdens on manufacturers.
Therefore, this waiver authorizes the
use of ANSI/CSA Standard Z21.10.3—
1998, and regarding the Standby Loss
Test in section 2.10 of ANSI/CSA
Standard Z21.10.3—-1998, adds the
requirement that the standby loss test
duration shall be the shorter of either,
(1) until the first cutout following 24
hours from the initiation of data
collection, or (2) until 48 hours from the
initiation of data collection if the water
heater is not in the heating mode at that
time.

After careful consideration of all the
material that was submitted by GSW
and others, the Department has decided
to grant this interim waiver for the
public policy reason that it is not
desirable to make certain models of
commercial water heaters noncompliant
with the applicable energy efficiency
standards given that the appropriate test
procedure is not yet finalized. Hence, it
is ordered that:

(1) The “Application for Interim
Waiver” filed by GSW is hereby granted
for the basic models of water heating
equipment as follows: JW80-160N,
JW80-199N, JW80-160NH, JW80—
199NH, JW100-160N, JW100-199N,
JW100-160NH, JW100—-199NH, JW70—
250N, JW70—300N, JW70-360N, JW70—
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250NH, JW70-300NH, and JW70—
360NH.

(2) GSW is permitted the use of ANSI/
CSA Standard Z21.10.3—-1998 to
establish compliance with the efficiency
standards for its water heating products
manufactured after October 29, 2003.
Further, regarding the Standby Loss
Test, section 2.10 of ANSI/CSA
Standard Z21.10.3—1998, the use of an
additional test duration requirement is
permitted as follows: The standby loss
test duration shall be the shorter of
either, (i) until the first cutout following
24 hours from the initiation of data
collection, or (ii) until 48 hours from the
initiation of data collection if the water

heater is not in the heating mode at that
time.

This Interim Waiver is based upon the
presumed validity of statements and all
allegations submitted by the company.
This Interim Waiver may be removed or
modified at any time upon a
determination that the factual basis
underlying the Application is incorrect.

This Interim Waiver shall remain in
effect for a period of 180 days after
issuance or until DOE acts on the
Petition for Waiver, whichever is
sooner, and may be extended for an
additional 180-day period, if necessary.
DOE is hereby publishing the “Petition
for Waiver” in its entirety. (See 10 CFR

430.27(b).) The Petition contains no
confidential information. The
Department solicits comments, data,
and information respecting the Petition.

Any person submitting written
comments to DOE concerning either the
Petition for Waiver or Interim Waiver
must also send a copy of such
comments to the petitioner. 10 CFR
430.27(b)(1)(iv) and 430.27(d).

Issued in Washington, DC, on May 21,
2004.

David K. Garman,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

BILLING CODE 6450-01-P

Attention: David Garman

Please consider this to be a petition for waiver
from GSW Water Heating
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July 31, 2003

Mr. David Garman

Assistant Secretary, Energy Efficiency
and Renewable Energy

United States Department of Energy

1000 Independence Avenue, SW

Washington, DC 20585

Re: Petition for Waiver and Application for Interim Waiver
Dear Sir:

GSW Water Heating respectfully submits this Petition for Waiver and

Application for Interim Waiver pursuant to Title 10 CFR Part 431.29. The waiver
is requested from the uniform federal test procedures for measuring efficiency of
commercial water heaters referenced in 42 U.S.C. Section 6314(a)(4)(A). This
petition affects the following water heater models:

Model Numbers: JW80-160N, JW80-199N, JW80-160NH, JW80-199NH,
JW100-160N, JW100-199N, JW100-160NH, JW100-199NH, JW70-250N, JW70-
300N, JW70-360N, JW70-250NH, JW70-300NH, JW70-360NH

In the January 12, 2001 Federal Register, DOE published a final rule adopting
ASHRAE Standard 90.1-1999 energy efficiency standards for 18 product
categories of commercial heating and air conditioning equipment as uniform
nationai standards pursuant to the Energy Palicy and Consarvation Act (EPCA),
as amended by the Energy Policy Act of 1892 (EPACT). These new mandatory
national minimum standards are applicable to commercial water heating products
manufactured after October 29, 2003 (i.e. two years after the October 29, 2001
effective date specified in ASHRAE Standard 90.1-1999).

The Notices of Proposed Rules (NOPRs) to adopt new test procedures
corresponding with the new efficiency standards related to boilers and water
heaters were issued August 9, 2000, but the final rules have still not been issued.
This delay in implementation of the new test procedures forces water heater
manufacturers to continue to test products to the current federal test procedures
in order to meet the new federal efficiency standards.
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Due to the incompatibility of the current test procedures with the new federal
efficiency standards, we might be unable to meet the new efficiency
requirements using the current test procedure for these products. Exhibit A
demonstrates the differences between the current federal test procedures, and
those contained in ASHRAE 90.1-1999, and our proposed altemate test method,
ASHRAE 118.1-2003. Pursuant to 42 U.S.C. Section 6314 (a)(4)(B), DOE is
required by law to adopt ASHRAE Standard 118.1-2003, Merhod of Testing for
Rating Commercial Gus, Elecrric, and Oil Service. Water Heating Equipment, as the
federal test procedure for commercial water heaters unless DOE can justify by
clear and convincing evidence adoption of an alternative test procedure for these
products. We respectfully request that DOE allow use of ASHRAE Standard
118.1 2003 to test commercnal water heaters.

Manufacturers who market similar products, see Exhibit B, are being sent a copy
of this petition. If any further information is required, please contact me.

Sincerely,

(Name)

%‘.../ [ rf\/

(Ttle)  —

CG L Wafer /(e‘z“,pg
(Company)

Attachment: Exhibit A, Exhibit B
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EXHIBIT A — Comparison of Thermal Efficiency and Standby Loss Measurements
Referenced by EPACT, ASHRAE 90.1-1999, And ASHRAE 118.1-2003

ANSI/CSA, Z21.103 ANSI/CSA, Z21.10.3 Ashrae 118.1 2003
1993 (EPACT) 1998 (Ashrae 90.1-1999)
Thermal Efficiency (Et)
AT 70F 70F 70F
Duration 30 min 30 min 30 min
Standby Loss (S)
Terar CE) 160£5°F 1405°F 140%5°F
Troom (°F) 75£10°F 75¢10°F 65 - 90
Vary (°F) 7 +7
Duration Not Less than 48 hours 24 hours + next cut out | 24 hours + pext cut out
If on at 48 hours finish - or 48 hours max. Ifona
cycle 48 hours finish cycle
Units % / hour % / hour %/ hour
Start After 1 cutout After 2 cutouts After 1 cutout
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List of Manufacturers Of The Same Product Type

Tim Shellenberger

American Water Heater Company
1100 E. Fairview Ave.

Johnson City, TN 37607

Michael Gordon

Bradford White Corporation
725 Talamore Drive
Ambler, PA 19002

William Harrigill

Rheem Mfg. Company

2600 Gumter Park Dr. E
Montgomery, AL 36109-1413

Drew Smith

A.O. Smith Water Products Co.
PO Box 600, Highway 1 North
McBee, SC 29101
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Attention: David Garman

Please consider this to be a petition for waiver
from GSW Water Heating

et idon b



Federal Register/Vol. 69, No. 103/ Thursday, May 27, 2004/Rules and Regulations 30159

July 31, 2003

Mr. David Garman

Assistant Secretary, Energy Efficiency
and Renewable Energy

United States Department of Energy

1000 Independence Avenue, SW

Washington, DC 20585

Re: Petition for Waiver and Application for Interim Waiver

Dear Sir:

GSW Water Heating respectfully submits this Petition for Waiver and

Application for Interim Waiver pursuant to Title 10 CFR Part 431.29. The waiver
is requested from the uniform federal test procedures for measuring efficiency of
commercial water heaters referenced in 42 U.S.C. Section 6314(a)(4)(A). This
petition affects the following water heater models:

Model Numbers: 100-250, 100-199, 65-360, 65-370, 85-360, 85-370, 75-250,
82-250, 75-199, 82-199, 65-120, 65-300, 65-310, 85-300, 85-310, 80-390, 80-
400, 100-390, 100-400
NOTE: Prefix of JWF, Suffix of N, P or Nox

Model Numbers: 100T250, 100T 199, 65T370, 80T250, 80T 1 99, 657120,
75T300, 80T399

Note: Prefix of DCG3, Suffixef N, Por NC

The above models are currently in development and will be certified in the near
future.

in the January 12, 2001 Federal Register, DOE published a final rule adopting
ASHRAE Standard 90.1-1999 energy efficiency standards for 18 product
categories of commercial heating and air conditioning equipment as uniform
national standards pursuant to the Energy Policy and Conservation Act (EPCA),
as amended by the Energy Policy Act of 1992 (EPACT). These new mandatory
national minimum standards are applicable to cornmercial water heating products
manufactured after October 29, 2003 (i.e. two years after the October 29, 2001
effective date specified in ASHRAE Standard 90.1-1999).

The Notices of Proposed Rules (NOPRs) to adopt new test procedures
corresponding with the new efficiency standards related to boilers and water
heaters were issued August 9, 2000, but the final rules have still not been issued.
This delay in implementation of the new test procedures forces water heater
manufacturers to continue to test products to the current federal test procedures
in order to meet the new federal efficiency standards.
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Due to the incompatibility of the current test procedures with the new federal
efficiency standards, we might be unable to meet the new efficiency
requirements using the current test procedure for these products. Exhibit A
demonstrates the differences between the current federal test procedures, and
those contained in ASHRAE 90.1-1999, and our proposed alternate test methed,
ASHRAE 118.1-2003. Pursuant to 42 U.S.C. Section 6314 (a)(4)(B), DOE is
required by law to adopt ASHRAE Standard 118.1-2003, Merhod of Testing for
Raring Commercial Gas. Electric. and Oil Service Water Heating Equipment, as the
federal test procedure for commercial water heaters unless DOE can justify by
clear and convincing evidence adoption of an alternative test procedure for these
products. We respectfully request that DOE allow use of ASHRAE Standard
118.1-2003 to test commercial water heaters.

Manufacturers who market similar products, see Exhibit B, are being sent a copy
of this petition. If any further information is required, please contact me.

Sincerely,

(Name)
./f¢ / EM ;u.f V.
(Title) -~ ‘

S0 Chfer #g,#iﬁ,g

(Company)

Attachment: Exhibit A, Exhibit B
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Tim Shellenberger

American Watcr Heater Company
1100 E. Fairview Ave.
Johnsen City, TN 37607

Michael Gordon

Bradford Whitc Cbrporation

725 Talamore Drive

Ambler, PA 19002

William Harrigill

Rheem Mfg. Company
2600 Gunter Park Dr. E
Montgomery, AL 36109-1413

Drew Smith

A.O. Smith Water Products Co.
PO Box 600, Highway 1 North

McBee, SC 29101

[FR Doc. 04—12037 Filed 5—-26—04; 8:45 am)]
BILLING CODE 6450-01-C

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

10 CFR Part 431

Energy Conservation Program for
Certain Industrial Equipment: Granting
of the Application for Interim Waiver
and Publishing of the Petition for
Waiver of Heat Transfer Products, Inc.
From the DOE Uniform Federal Test
Procedure for Measuring Efficiency of
Commercial Water Heaters (Case No.
WH-015)

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of petition for waiver and

solicitation of comments; grant of
interim waiver.

SUMMARY: Today’s notice grants an
Interim Waiver to Heat Transfer
Products, Inc. (HTP) and publishes
HTP’s Petition for Waiver from the
existing Department of Energy (the
Department or DOE) test procedure for
commercial water heaters. HTP claims
that it cannot demonstrate compliance
with the new energy efficiency
requirements for commercial water
heating products that became effective
October 29, 2003, for some of its water
heater models, using the current test
procedure. The test procedure for
measuring compliance with the new

standards was published as a proposed
rule on August 9, 2000, and has not yet
been finalized. As part of today’s action,
the Department is also soliciting
comments, data, and information with
respect to the Petition for Waiver.

DATES: The Department will accept
comments, data, and information with
respect to this Petition for Waiver on or
before June 28, 2004.

ADDRESSES: You may submit comments,
identified by Case No. WH-015, by any
of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail: commercialwaterheater
waiver@ee.doe.gov. Include Case No.
WH-015 in the subject line of the
message.

e Mail: Ms. Brenda Edwards-Jones,
U.S. Department of Energy, Building
Technologies Program, Mailstop EE-2],
Commercial Water Heater Waiver, Case
No. WH-015, 1000 Independence
Avenue, SW., Washington, DC 20585—
0121. Telephone: (202) 586—2945.
Please submit one signed paper original.

e Hand Delivery/Courier: Ms. Brenda
Edwards-Jones, U.S. Department of
Energy, Building Technologies Program,
Room 1J-018, 1000 Independence
Avenue, SW., Washington, DC 20585.

To read background documents or
comments received, go to the U.S.
Department of Energy, Forrestal
Building, Room 1]-018 (Resource Room
of the Building Technologies Program),
1000 Independence Avenue, SW.,
Washington, DC, (202) 586-9127,
between 9 a.m. and 4 p.m., Monday

through Friday, except Federal holidays.

List of Manufacturers Of The Same Product Type

Please call Ms. Brenda Edwards-Jones at
the above telephone number for
additional information regarding
visiting the Resource Room. Please note:
The Department’s Freedom of
Information Reading Room (formerly
Room 1E-190 at the Forrestal Building)
is no longer housing rulemaking
materials.

FOR FURTHER INFORMATION CONTACT:
Mohammed Khan, U.S. Department of
Energy, Building Technologies Program,
Mail Stop EE-2], Forrestal Building,
1000 Independence Avenue, SW.,
Washington, DC 20585-0121, (202) 586—
7892; e-mail: Mohammed.
Khan@ee.doe.gov; or Francine Pinto,
Esq., or Thomas DePriest, Esq., U.S.
Department of Energy, Office of General
Counsel, Mail Stop GC-72, Forrestal
Building, 1000 Independence Avenue,
SW., Washington, DC 20585-0103, (202)
586—9507; e-mail: Francine.Pinto@hgq.
doe.gov, or Thomas.DePriest
@hg.doe.gov.

SUPPLEMENTARY INFORMATION: Title III of
the Energy Policy and Conservation Act
(EPCA) sets forth a variety of provisions
concerning energy efficiency. Part B of
Title III (42 U.S.C. 6291-6309) provides
for the “Energy Conservation Program
for Consumer Products Other than
Automobiles.” Part C of Title III (42
U.S.C. 6311-6317) provides for a
program entitled, “‘Certain Industrial
Equipment,” which is similar to the
program in Part B, and which includes
commercial air conditioning equipment,
packaged boilers, water heaters, and
other types of commercial equipment.
Today’s notice involves commercial
equipment under Part C, which
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specifically provides for definitions, test
procedures, labeling requirements,
energy conservation standards, and
information and reports from
manufacturers. With respect to test
procedures, Part C generally authorizes
the Secretary of Energy to prescribe test
procedures that are reasonably designed
to produce results that reflect energy
efficiency, energy use and estimated
annual operating costs, and that are not
unduly burdensome to conduct. (42
U.S.C. 6314.)

For commercial water heaters, EPCA
provides that DOE’s test procedure shall
be that generally accepted industry test
procedure developed or recognized by
the Air-Conditioning and Refrigeration
Institute (ARI) or by the American
Society of Heating, Refrigerating and Air
Conditioning Engineers (ASHRAE), as
referenced in ASHRAE/Illuminating
Engineers Society (IES) Standard 90.1
and in effect on June 30, 1992. (42
U.S.C. 6314(a)(4)(A).) This statute also
provides that if this industry test
procedure is amended, the Secretary of
Energy shall amend DOE’s test
procedure to be consistent with the
amended industry test procedure,
unless the Secretary determines that
such a modified test procedure does not
meet the statutory criteria. (42 U.S.C.
6314(a)(4)(B).)

The current DOE test procedure that
is applicable to this equipment is the
one referenced in the version of
ASHRAE/IES 90.1 in effect in 1992, the
American National Standards Institute
(ANSI)/Canadian Standards Association
(CSA) Standard Z21.10.3-1990. In
response to ASHRAE’s amendment to
this standard, the Department issued a
Notice of Proposed Rulemaking to adopt
an updated test procedure for
commercial water heaters, ANSI/CSA
Standard Z21.10.3—1998, which is
referenced in ASHRAE/IES Standard
90.1-1999. (65 FR 48852, August 9,
2000) The Department however, has not
taken final action with respect to the
proposed rule. Thus, the Standard
721.10.3—1990 remains the applicable
test procedure.

In January 2001, the Department
adopted the AHSRAE 90.1-1999 energy
efficiency standards for commercial gas-
fired and oil-fired water heaters as new
Federal efficiency standards effective
October 29, 2003. (66 FR 3335, January
12, 2001.) Because the Department has
not yet issued a final rule on its
proposal for an updated test procedure
for commercial water heaters,
commercial water heater manufacturers
must demonstrate compliance with the
new energy efficiency standards using
the existing DOE test procedure.

The Department is required to make
adjustments to its regulations, as
necessary, to prevent special hardship,
inequity or unfair distribution of
burdens. (42 U.S.C. 7194.) Currently, the
Department has regulatory provisions in
10 CFR 430.27 and 10 CFR 431.29
allowing a waiver from test procedure
requirements for covered consumer
products and electric motors. There are
no specific waiver provisions for other
covered commercial equipment.
However, the Department proposed
waiver provisions for covered
commercial equipment on December 13,
1999 (64 FR 69597), as part of the
commercial furnace test procedure rule,
and the Department expects to publish
a final rule codifying this process in 10
CFR 431.201. Until that occurs, DOE
will use the waiver provisions for
consumer products and electric motors
for waivers involving other covered
commercial equipment. These waiver
provisions are substantively identical.

The waiver provisions aﬁlow the
Assistant Secretary for Energy Efficiency
and Renewable Energy to waive
temporarily the test procedures for a
particular basic model when a petitioner
shows that the basic model contains one
or more design characteristics that
prevent testing according to the
prescribed test procedures, or when the
prescribed test procedures may evaluate
the basic model in a manner so
unrepresentative of its true energy
consumption as to provide materially
inaccurate comparative data. (See 10
CFR 430.27 (a)(1), 10 CFR 431.29 (a)(1).)
Waivers generally remain in effect until
final test procedure amendments
become effective, thereby resolving the
problem that is the subject of the
waiver.

DOE will grant an Interim Waiver if
it determines that the applicant will
experience economic hardship if the
Application for Interim Waiver is
denied, if it appears likely that the
Petition for Waiver will be granted, and/
or the Assistant Secretary determines
that it would be desirable for public
policy reasons to grant immediate relief
pending a determination on the Petition
for Waiver. (See 10 CFR 430.27 (g).) An
Interim Waiver remains in effect for a
period of 180 days or until DOE issues
its determination on the Petition for
Waiver, whichever is sooner, and may
be extended for an additional 180 days,
if necessary.

On July 30, 2003, HTP filed a Petition
for Waiver and Application for Interim
Waiver from the “DOE Uniform Federal
Test Procedure for Measuring Efficiency
of Commercial Water Heaters,”
referenced in the version of ASHRAE
90.1 in effect in 1992, ANSI/CSA

721.10.3—1990. It requested permission
to use ASHRAE Standard 118.1-2003 as
an alternate test procedure for its water
heating products having the following
model numbers: SSV199-45, SSV160-
45, SSV130-45, SSVH130-45, SSV100—
45, SSV90-45, SSVH90-45, SSV199-80,
SSVH199-80, SSV160-80, SSV130-80,
SSV199-119, SSV160-119, SV130-119,
SA199-45, SA160—45, SA130—45, SA—
90-45, SE199-45, SE199-80, SE199—
119, HE45-199, HE45-160, HE45-130,
HE45-100, HE80-199, HE80-160,
HE80-130, HE119-199, HE119-160, and
HE119-130.

In its petition, HTP seeks a waiver
from the applicable test procedure
because HTP asserts that the current
DOE test procedure is incompatible
with the new DOE energy efficiency
standards, which became effective on
October 29, 2003. HTP also states that
the above-specified models of water
heating products do not meet the new
energy efficiency requirements using the
current test procedure.

Due to the fact that DOE has
experienced delays in publishing a final
rule for the test procedure for
commercial water heating products, and
also recognizes that certain basic models
of commercial water heaters are
allegedly not compliant with the new
energy efficiency standards absent a
waiver from the current DOE test
procedure, the Department has decided
to grant this interim waiver to ensure
that such models do not become
noncompliant. However, the
Department believes the appropriate
alternate is the test procedure published
in the August 9, 2000, proposed rule,
which incorporates by reference ANSI/
CSA Standard Z21.10.3—1998, the
applicable industry standard referenced
by ASHRAE/IES Standard 90.1-1999.
EPCA requires the Department, for
certain commercial equipment, to
amend its test procedures consistent
with amended ASHRAE or ARI industry
test procedures. (42 U.S.C. 6314(4)(B))
Because ASHRAE Standard 118.1-2003
is not referenced in the amended
ASHRAE Standard 90.1-1999, it would
be inconsistent with the statutory
language of EPCA to use it as an
alternate test procedure as HTP
requests.

The most significant differences
between the protocols presented in the
proposed August 9, 2000, DOE test
procedure and those presented in
ASHRAE Standard 118.1-2003 are the
duration requirements for the Standby
Loss Test; other differences are minimal.
The ANSI/CSA Standard Z21.10.3-1998
test procedure specifies that the Standby
Loss Test shall continue until the first
cutout occurs following 24 hours from
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the time data collection is initiated.
Because it is possible for some water
heaters to not experience the cutout
until days beyond the 24 hour limit, the
industry test standard, ASHRAE
Standard 118.1-2003, includes a 48-
hour limit to preclude undue test
burdens. The inclusion of a 48-hour
provision in the proposed DOE test
procedure was suggested by the Gas
Appliance Manufacturers Association
(GAMA) and the California Energy
Commission (CEC) in comments
submitted in response to the August 9,
2000, proposed rule. The Department
agrees with the need for the additional
test duration requirement and believes
that the evidence in the record is clear
and convincing that without the 48-hour
termination provision, the standby loss
test procedure in the ANSI/CSA
Standard Z21.10.3—1998 can pose
undue burdens on manufacturers.
Therefore, this waiver authorizes the
use of ANSI/CSA Standard Z21.10.3—
1998, and regarding the Standby Loss
Test in section 2.10 of ANSI/CSA
Standard Z21.10.3-1998, adds the
requirement that the standby loss test
duration shall be the shorter of either,
(1) until the first cutout following 24
hours from the initiation of data
collection, or (2) until 48 hours from the
initiation of data collection if the water
heater is not in the heating mode at that
time.

After careful consideration of all the
material that was submitted by HTP and
others, the Department has decided to
grant this interim waiver for the public
policy reason that it is not desirable to
make certain models of commercial
water heaters noncompliant with the
applicable energy efficiency standards
given that the appropriate test
procedure is not yet finalized. Hence, it
is ordered that:

(1) The “Application for Interim
Waiver” filed by HTP is hereby granted
for the basic models of water heating
equipment as follows: SSV199-45,
SSV160-45, SSV130-45, SSVH130-45,
SSV100-45, SSV90-45, SSVH9I0-45,
SSV199-80, SSVH199-80, SSV160-80,
SSV130-80, SSV199-119, SSV160-119,
SV130-119, SA199-45, SA160-45,
SA130-45, SA-90—-45, SE199-45,
SE199-80, SE199-119, HE45-199,
HE45-160, HE45-130, HE45-100,
HE80-199, HE80-160, HE80-130,
HE119-199, HE119-160, and HE119-
130.

(2) HTP is permitted the use of ANSI/
CSA Standard Z21.10.3—-1998 to
establish compliance with the efficiency
standards for its water heating products
manufactured after October 29, 2003.
Further, regarding the Standby Loss
Test, section 2.10 of ANSI/CSA
Standard Z21.10.3—-1998, the use of an
additional test duration requirement is
permitted as follows: The standby loss
test duration shall be the shorter of

either, (i) until the first cutout following
24 hours from the initiation of data
collection, or (ii) until 48 hours from the
initiation of data collection if the water
heater is not in the heating mode at that
time.

This Interim Waiver is based upon the
presumed validity of statements and all
allegations submitted by the company.
This Interim Waiver may be removed or
modified at any time upon a
determination that the factual basis
underlying the Application is incorrect.

This Interim Waiver shall remain in
effect for a period of 180 days after
issuance or until DOE acts on the
Petition for Waiver, whichever is
sooner, and may be extended for an
additional 180-day period, if necessary.
DOE is hereby publishing the “Petition
for Waiver” in its entirety. (See 10 CFR
430.27(b).) The Petition contains no
confidential information. The
Department solicits comments, data,
and information respecting the Petition.

Any person submitting written
comments to DOE concerning either the
Petition for Waiver or Interim Waiver
must also send a copy of such
comments to the petitioner. 10 CFR
430.27(b)(1)(iv) and 430.27(d).

Issued in Washington, DC, on May 21,
2004.

David K. Garman,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

BILLING CODE 6450-01-P
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July 30, 2003

Mr. David Gatman

Assistant Secretary, Energy Efficiency
and Renewable Energy

United States Department of Energy

1000 Independence Avenue, SW

Washington, DC 20585

Re: Petition for Waiver and Application for Interim Waiver

Dear Sir:

Heat Transfer Products respectfully submits this Petition for Waiver and Application for
Interim Waiver pursuant to Title 10 CFR part 431.29. Waiver is requested from the
uniform federal test procedures for measuring efficiency of commercial water heaters
referenced in 42 U.S.C. Section 6314(a)(4)(A). This petition affects the following water

heater models:

Model Numbers:

Heat Transfer Products - Super-Stor, Voyager, Sanitizer

SSV199-45 SSVH90-45 SSV160-119
SSV160-45 SSV199-80 SSV130-119
SSV130-45 SSVH199-80 SA199-45
SSVH130-45 SSV160-80 SA160-45
SSV10045 SSV130-80 SA13045
SSV90-45 SSV199-119 SA-90-45
National Combustion Co., Inc. - Tradename for Natco, Super-E, Voyager, Super-Stor
SE199-45

SE199-80

SE199-119

Rheem Mfg. Co., Water Heater Division — Tradename for Advantage Plus
HE45-199 HE80-160

HE45-160 HES80-130

HE45-130 HE119-199

HE45-100 HE119-160

HES80-199 ‘HE119-130
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In the Januvary 12, 2001 Federal Register, DOE published a final rule adopting ASHRAE
Standard 90.1-1999 energy efficiency standards for 18 product categories of commercial
heating and air conditioning equipment as uniform national standards pursuant to the
Energy Policy and Conservation Act (EPCA), as amended by the Energy Policy Act of
1992 (EPACT). These new mandatory national minimum standards are applicable to
commercial water heating products manufactured after October 29, 2003 (i.e. two years
after the October 29, 2001 effective date specified in ASHRAE Standard 90.1-1999)

The Notices of Proposed Rules (NOPRs) to adopt new test procedures corresponding
with the new efficiency standards related to boilers and water heaters were issued August
9, 2000, but the final rules have still not been issued. This delay in implementation of the
new test procedures forces water heater manufacturers to continue to test products to the
current federal test procedures in order to meet the new federal efficiency standards.

Due to the incompatibility of the current test procedures with the new federal efficiency
standards, we are unable to meet the new efficiency requirements using the current test
procedure for these products. Exhibit A demonstrates the differences between the current
federal test procedures, and those contained in ASHRAE 90.1-1999, and our proposed
alternate test method, ASHRAE 118.1-2003. Pursuant to 42 U.S.C. Section 6314
(a)(4)(B), DOE is required by law to adopt ASHRAE Standard 118.1-2003, Method of
Testing for Rating Commercial Gas, Electric, and Oil Service Water Heating Equipment,
as the federal test procedure for commercial water heaters unless DOE can justify by
clear and convincing evidence adoption of an alternative test procedure for these
products. We respectfully request that DOE allow use of ASHRAE Standard 118.1-2003

‘to test commercial water heaters.

Manufacturers who market similar products are being sent a copy of this petition. Ifany
further information is required, piease contact me.

Sincerely,

Patricia H. Apperson
Design Engineering
Heat Transfer Products, Inc.

Attachment: Exhibit A
Exhibit B
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EXHIBIT A — Comparison of Thermal Efficiencv and Standby Loss Measurements

Referenced by EPACT, ASHRAE 90.1-1999, And ASHRAE 118.1-2003

ANSY/CSA ANSI/CSA ASHRAE 118.1-
721.10.3-1990 721.10.3-1998 2003
(EPACT) - (ASHRAE 90.1-
1999)
Thermal Efficiency (E1)
AT 70F 70F 70F
Duration 30 min 30 min 30 min
Standby Loss (S)
Tstat(°F) 160+ 5 140+ 5 140£5
Troom (° F) 75+ 10 75+10 65 - 90
Vary CF) 7 +7 .
Duration Not less than 48 24 hours + 24 hours +
hours next cutout next cutout or 48
If on at 48 hours hours max. If on at
finish cycle 48 hours finish
cycle
Units %/hour %/hour %/hour
Start After 1 cutout After2 After 1
cutouts cutout
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EXHIBIT B — List of Manufacturers copy of petition submitted to:

Mr. Michael W. Gordon
Vice President, Engineering
Bradford White Corporation
200 Lafayette Street
Middleville, MI 49333-9492

Mr. George Kusterer
Technical Field Representative

Mr. William T. Harrigill

V.P. Prod. Dev. & Res. Eng.
Rheem Water Heater Division
Rheem Manufacturing Company
101 Bell Road ’
Montegomery, AL 36117-4305

Mr. Tim Shellenberger
Sr. Vice President — Product Engineering

Bock Water Heaters American Water Heater Company
220 Chestnut Street 1100 E. Fairview Ave.

Kutztown, PA 19530-1504 Johnson City, TN 37605

Mr. Jim Smelcer Mr. Drew Smith

Vice President of Engineering Director, Engineering

Lockinvar Corporation A.O. Smith Water Products Company
300 Maddox Simpson Parkway 25731 Highway 1

Lebanon, TN 37090-5349 McBee, SC 29101-9304

Mr. John Paisley

Director of Engineering

GSW Water Heating Company

599 Hill Street West

Fergus, Ontario N1IM2Y4

CANADA

[FR Doc. 04—12036 Filed 5—26—04; 8:45 am)]
BILLING CODE 6450-01-C

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

10 CFR Part 431

Energy Conservation Program for
Certain Industrial Equipment: Granting
of the Application for Interim Waiver
and Publishing of the Petition for
Waiver of Rheem Water Heaters From
the DOE Uniform Federal Test
Procedure for Measuring Efficiency of
Commercial Water Heaters (Case No.
WH-017)

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of petition for waiver and
solicitation of comments; grant of
interim waiver.

SUMMARY: Today’s notice grants an
Interim Waiver to Rheem Water Heaters
(RWH) and publishes RWH’s Petition
for Waiver from the existing Department
of Energy (the Department or DOE) test
procedure for commercial water heaters.
RWH claims that it cannot demonstrate
compliance with the new energy
efficiency requirements for commercial
water heating products that became
effective October 29, 2003, for some of
its water heater models, using the
current test procedure. The test
procedure for measuring compliance
with the new standards was published
as a proposed rule on August 9, 2000,
and has not yet been finalized. As part
of today’s action, the Department is also
soliciting comments, data, and
information with respect to the Petition
for Waiver.

DATES: The Department will accept
comments, data, and information with
respect to this Petition for Waiver on or
before June 28, 2004.

ADDRESSES: You may submit comments,
identified by Case No. WH-017, by any
of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail: commercialwaterheater
waiver@ee.doe.gov. Include Case No.
WH-017 in the subject line of the
message.

e Mail: Ms. Brenda Edwards-Jones,
U.S. Department of Energy, Building
Technologies Program, Mailstop EE-2],
Commercial Water Heater Waiver, Case
No. WH-017, 1000 Independence
Avenue, SW., Washington, DC 20585—
0121. Telephone: (202) 586—2945.
Please submit one signed paper original.

e Hand Delivery/Courier: Ms. Brenda
Edwards-Jones, U.S. Department of
Energy, Building Technologies Program,
Room 1J-018, 1000 Independence
Avenue, SW., Washington, DC 20585.

To read background documents or
comments received, go to the U.S.
Department of Energy, Forrestal
Building, Room 1]-018 (Resource Room
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of the Building Technologies Program),
1000 Independence Avenue, SW.,
Washington, DC, (202) 5869127,
between 9 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
Please call Ms. Brenda Edwards-Jones at
the above telephone number for
additional information regarding
visiting the Resource Room. Please note:
The Department’s Freedom of
Information Reading Room (formerly
Room 1E-190 at the Forrestal Building)
is no longer housing rulemaking
materials.

FOR FURTHER INFORMATION CONTACT:
Mohammed Khan, U.S. Department of
Energy, Building Technologies Program,
Mail Stop EE-2], Forrestal Building,
1000 Independence Avenue, SW.,
Washington, DC 20585-0121, (202) 586—
7892; e-mail:
Mohammed.Khan@ee.doe.gov; or
Francine Pinto, Esq., or Thomas
DePriest, Esq., U.S. Department of
Energy, Office of General Counsel, Mail
Stop GC-72, Forrestal Building, 1000
Independence Avenue, SW.,
Washington, DC 20585-0103, (202) 586—
9507; e-mail: Francine.
Pinto@hq.doe.gov, or Thomas.DePriest
@hgq.doe.gov.

SUPPLEMENTARY INFORMATION: Title IIT of
the Energy Policy and Conservation Act
(EPCA) sets forth a variety of provisions
concerning energy efficiency. Part B of
Title III (42 U.S.C. 6291-6309) provides
for the “Energy Conservation Program
for Consumer Products Other than
Automobiles.” Part C of Title III (42
U.S.C. 6311-6317) provides for a
program entitled, “Certain Industrial
Equipment,” which is similar to the
program in Part B, and which includes
commercial air conditioning equipment,
package boilers, water heaters, and other
types of commercial equipment.

Today’s notice involves commercial
equipment under Part C, which
specifically provides for definitions, test
procedures, labeling requirements,
energy conservation standards, and
information and reports from
manufacturers. With respect to test
procedures, Part C generally authorizes
the Secretary of Energy to prescribe test
procedures that are reasonably designed
to produce results that reflect energy
efficiency, energy use and estimated
annual operating costs, and that are not
unduly burdensome to conduct. (42
U.S.C. 6314)

For commercial water heaters, EPCA
provides that DOE’s test procedure shall
be that generally accepted industry test
procedure developed or recognized by
the Air-Conditioning and Refrigeration
Institute (ARI) or by the American
Society of Heating, Refrigerating and Air

Conditioning Engineers (ASHRAE), as
referenced in ASHRAE/Illuminating
Engineers Society (IES) Standard 90.1
and in effect on June 30, 1992. (42
U.S.C. 6314(a)(4)(A)) This statute also
provides that if this industry test
procedure is amended, the Secretary of
Energy shall amend DOE’s test
procedure to be consistent with the
amended industry test procedure,
unless the Secretary determines that
such a modified test procedure does not
meet the statutory criteria. (42 U.S.C.
6314(a)(4)(B))

The current DOE test procedure that
is applicable to this equipment is the
one referenced in the version of
ASHRAE/IES 90.1 in effect in 1992, the
American National Standards Institute
(ANSI)/Canadian Standards Association
(CSA) Standard Z21.10.3—1990. In
response to ASHRAE’s amendment to
this standard, the Department issued a
Notice of Proposed Rulemaking to adopt
an updated test procedure for
commercial water heaters, ANSI/CSA
Standard 7Z21.10.3—1998, which is
referenced in ASHRAE/IES Standard
90.1-1999. (65 FR 48852, August 9,
2000) The Department however, has not
taken final action with respect to the
proposed rule. Thus, the Standard
721.10.3—1990 remains the applicable
test procedure.

In January 2001, the Department
adopted the ASHRAE 90.1-1999 energy
efficiency standards for commercial gas-
fired and oil-fired water heaters as new
Federal efficiency standards effective
October 29, 2003. (66 FR 3335, January
12, 2001.) Because the Department has
not yet issued a final rule on its
proposal for an updated test procedure
for commercial water heaters,
commercial water heater manufacturers
must demonstrate compliance with the
new energy efficiency standards using
the existing DOE test procedure.

The Department is required to make
adjustments to its regulations, as
necessary, to prevent special hardship,
inequity or unfair distribution of
burdens. (42 U.S.C. 7194) Currently, the
Department has regulatory provisions in
10 CFR 430.27 and 10 CFR 431.29
allowing a waiver from test procedure
requirements for covered consumer
products and electric motors. There are
no specific waiver provisions for other
covered commercial equipment.
However, the Department proposed
waiver provisions for covered
commercial equipment on December 13,
1999 (64 FR 69597), as part of the
commercial furnace test procedure rule,
and the Department expects to publish
a final rule codifying this process in 10
CFR 431.201. Until that occurs, DOE
will use the waiver provisions for

consumer products and electric motors
for waivers involving other covered
commercial equipment. These waiver
provisions are substantively identical.

The waiver provisions allow the
Assistant Secretary for Energy Efficiency
and Renewable Energy to waive
temporarily the test procedures for a
particular basic model when a petitioner
shows that the basic model contains one
or more design characteristics that
prevent testing according to the
prescribed test procedures, or when the
prescribed test procedures may evaluate
the basic model in a manner so
unrepresentative of its true energy
consumption as to provide materially
inaccurate comparative data. (See 10
CFR 430.27 (a)(1), 10 CFR 431.29 (a)(1).)
Waivers generally remain in effect until
final test procedure amendments
become effective, thereby resolving the
problem that is the subject of the
waiver.

DOE will grant an Interim Waiver if
it determines that the applicant will
experience economic hardship if the
Application for Interim Waiver is
denied, if it appears likely that the
Petition for Waiver will be granted, and/
or the Assistant Secretary determines
that it would be desirable for public
policy reasons to grant immediate relief
pending a determination on the Petition
for Waiver. (See 10 CFR 430.27 (g).) An
Interim Waiver remains in effect for a
period of 180 days or until DOE issues
its determination on the Petition for
Waiver, whichever is sooner, and may
be extended for an additional 180 days,
if necessary.

On September 2, 2003, RWH filed a
Petition for Waiver and Application for
Interim Waiver from the “DOE Uniform
Federal Test Procedure for Measuring
Efficiency of Commercial Water
Heaters,” referenced in the version of
ASHRAE 90.1 in effect in 1992, ANSI/
CSA Z21.10.3—-1990. It requested
permission to use ANSI/CSA Z21.10.3—
1998 as an alternate test procedure for
its water heating products having the
following model numbers: *50-98, *75—
125, *82-156, *37-160, *76—180, *37—
200, *76-200, *91-200, *100—-200**,
*72—-250**, *100-250%, 100—-270**,
*72—-300**, *91-300**, *100-310**,
*65—360**, *65—400**, *85—400**,
*100—400**, GX90-550**, GX90—
640**, GX90-715**, GX90-500**,
GX90-600**, and GX90-680** for
which, RWH states, “The * may be
replaced by a ‘G’, ‘GN’, ‘T’ or ‘TN’
which represents trade brands of Rheem
(G) and Richmond (T). (N) represents a
natural gas only model. The ** may be
replaced by an ‘A’ which represents
ASME.”
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In its petition, RWH seeks a waiver
from the applicable test procedure
because RWH asserts that the current
DOE test procedure is incompatible
with the new DOE energy efficiency
standards, which became effective on
October 29, 2003. RWH also states that
the above-specified models of water
heating products do not meet the new
energy efficiency requirements using the
current test procedure.

Due to the fact that DOE has
experienced delays in publishing a final
rule for the test procedure for
commercial water heating products, and
also recognizes that certain basic models
of commercial water heaters are
allegedly not compliant with the new
energy efficiency standards absent a
waiver from the current DOE test
procedure, the Department has decided
to grant this interim waiver to ensure
that such models do not become
noncompliant. The Department believes
the appropriate alternate is the test
procedure published in the August 9,
2000, proposed rule, which incorporates
by reference ANSI/CSA Standard
721.10.3—1998, the applicable industry
standard referenced by ASHRAE/IES
Standard 90.1-1999. EPCA requires the
Department, for certain commercial
equipment, to amend its test procedures
consistent with amended ASHRAE or
ARI industry test procedures. (42 U.S.C.
6314(4)(B))

The most significant differences
between the protocols presented in the
proposed August 9, 2000, DOE test
procedure and the current DOE test
procedure, ANSI/CSA Z21.10.3-1990,
are the duration requirements for the
Standby Loss Test; other differences are
minimal. The ANSI/CSA Standard
721.10.3—1998 test procedure specifies
that the Standby Loss Test shall
continue until the first cutout occurs
following 24 hours from the time data
collection is initiated. This 24-hour
requirement was created to reduce test
burdens; the duration requirement
specified in the ANSI/CSA Z21.10.3—
1990 test procedure is 48 hours
minimum. However, because it is
possible for some water heaters to not
experience the cutout until days beyond

the 24 hour limit, a newer industry test
standard, ASHRAE Standard 118.1—
2003, which ASHRAE Standard 90.1
currently does not reference, includes a
48-hour limit to preclude undue test
burdens. The inclusion of a 48-hour
provision in the DOE test procedure was
suggested by the Gas Appliance
Manufacturers Association (GAMA) and
the California Energy Commission (CEC)
in comments submitted in response to
the August 9, 2000, proposed rule. The
Department agrees with the need for the
additional test duration requirement
and believes that the evidence in the
record is clear and convincing that
without the 48-hour termination
provision, the standby loss test
procedure in the ANSI/CSA Standard
7.21.10.3—1998 can pose undue burdens
on manufacturers. Therefore, this
waiver authorizes the use of ANSI/CSA
Standard Z21.10.3—1998, and regarding
the Standby Loss Test in section 2.10 of
ANSI/CSA Standard Z21.10.3—1998,
adds the requirement that the standby
loss test duration shall be the shorter of
either, (1) until the first cutout following
24 hours from the initiation of data
collection, or (2) until 48 hours from the
initiation of data collection if the water
heater is not in the heating mode at that
time.

After careful consideration of all the
material that was submitted by RWH
and others, the Department has decided
to grant this interim waiver for the
public policy reason that it is not
desirable to make certain models of
commercial water heaters noncompliant
with the applicable energy efficiency
standards given that the appropriate test
procedure is not yet finalized. Hence, it
is ordered that:

(1) The “Application for Interim
Waiver” filed by RWH is hereby granted
for the basic models of water heating
equipment as follows: *50-98, *75-125,
*82—-156, *37-160, *76-180, *37-200,
*76-200, *91-200, *100-200**, *72—
250**, *100-250%, 100-270**, *72—
300**, *91-300**, *100-310**, *65—
360**, *65—400**, *85—400**, *100—
400**, GX90-550**, GX90-640**,
GX90-715**, GX90-500**, GX90—
600**, and GX90-680** for which,

RWH states, ‘““The * may be replaced by
a‘G’, ‘GN’, ‘T’ or ‘TN’ which represents
trade brands of Rheem (G) and
Richmond (T). (N) represents a natural
gas only model. The ** may be replaced
by an ‘A’ which represents ASME.”

(2) RWH is permitted the use of ANSI/
CSA Standard Z21.10.3—-1998 to
establish compliance with the efficiency
standards for its water heating products
manufactured after October 29, 2003.
Further, regarding the Standby Loss
Test, section 2.10 of ANSI/CSA
Standard Z21.10.3—-1998, the use of an
additional test duration requirement is
permitted as follows: The standby loss
test duration shall be the shorter of
either, (i) until the first cutout following
24 hours from the initiation of data
collection, or (ii) until 48 hours from the
initiation of data collection if the water
heater is not in the heating mode at that
time.

This Interim Waiver is based upon the
presumed validity of statements and all
allegations submitted by the company.
This Interim Waiver may be removed or
modified at any time upon a
determination that the factual basis
underlying the Application is incorrect.

This Interim Waiver shall remain in
effect for a period of 180 days after
issuance or until DOE acts on the
Petition for Waiver, whichever is
sooner, and may be extended for an
additional 180-day period, if necessary.
DOE is hereby publishing the “Petition
for Waiver” in its entirety. (See 10 CFR
430.27(b).) The Petition contains no
confidential information. The
Department solicits comments, data,
and information respecting the Petition.

Any person submitting written
comments to DOE concerning either the
Petition for Waiver or Interim Waiver
must also send a copy of such
comments to the petitioner. 10 CFR
430.27(b)(1)(iv) and 430.27(d).

Issued in Washington, DC, on May 21,
2004.

David K. Garman,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

BILLING CODE 6450-01-P



Federal Register/Vol. 69, No. 103/ Thursday, May 27, 2004/Rules and Regulations 30171

Rheem Water Hezters

Ozzie Missoun
Engineering Manager, Commercial Products

September 2, 2003

Mr. David Garman

Assistant Secretary, Energy Efficiency and Renewable Energy
United States Department of Energy

1000 Independence Avenue, SW

Washington, DC 20585

Re: Petition for Waiver and Application for Interim Waiver

Dear Sir:

Rheem Water Heaters respectfully submits this Petition for Waiver and Application for
Interim Waiver pursuant to Title 10 CFR Part 431.29. Waiver is requested from the
uniform federal test procedures for measuring efficiency of commercial water heaters
referenced in 42 U.S.C. Section 6314(a)(4)(A). This petition affects the following water
heater models:

Base Model Number | Fuel Type Rated Storage Volume (Gallons) | Input Rate (MBTUH)
*50-98 LP/Nat. Gas 50 ) 98
*75-125 LP/Nat. Gas 75 125
*82-156 LP/Nat. Gas 82 156
*37-160 LP/Nat. Gas 37 160
*76-180 LP/Nat. Gas 76 180
*37-200 LP/Nat. Gas 35 199.9
*76-200 LP/Nat. Gas 76 199.9
*91-200 LP/Nat. Gas 91 199.9
*100-200 ** LP/Nat. Gas 100 199.9
*72-250 ** LP/Nat. Gas 72 250
*100-250 * LP/Nat. Gas 100 ' 250
*100-270 ** LP/Nat. Gas 100 270
*72-300 ** LP/Nat. Gas 72 300
*91-300 ** LP/Nat. Gas 91 300
*100-310 ** LP/Nat. Gas 100 310
*65-360 ** LP/Nat. Gas 65 360
*65-400 ** LP/Nat. Gas 65 399.9
*85-400 ** LP/Nat. Gas 85 399.9
*100-400 ** LP/Nat. Gas 100 399.9
GX90-550 ** Natural Gas 90 550
GX90-640 ** Natural Gas 90 640
GX90-715 ** Natural Gas 90 715
GX90-500 ** LP Gas 90 500
GX90-600 ** LP Gas 90 600
GX90-680 ** LP Gas 90 680

* The * may be replaced by a “G", “GN", “T" or “TN" which represents trade brands Rheem (G) and
Richmond (T). (N) represents a natural gas only model.
** The ** may be replaced by an “A” which represents ASME.

2600 Gunter Park Drive East, Montgomery, AL 36109 - Phone (334) 260-1351 - FAX (334) 260-1350
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In the January 12, 2001 Federal Register, DOE published a final rule adopting ASHRAE
Standard 90.1-1999 energy efficiency standards for 18 product categories of
commercial heating and air conditioning equipment as uniform national standards
pursuant to the Energy Policy and Conservation Act (EPCA), as amended by the
Energy Policy Act of 1992 (EPACT). These new mandatory national minimum standards
are applicable to commercial water heating products manufactured after October 29,
2003 (i.e. two years after the October 29, 2001 effective date specified in ASHRAE
Standard 90.1-1999).

The Notices of Proposed Rules (NOPRs) to adopt new test procedures corresponding
with the new efficiency standards related to boilers and water heaters were issued
August 9, 2000, but the final rules have still not been issued. This delay in
implementation of the new test procedures forces water heater manufacturers to
continue to test products to the current federal test procedures in order to meet the new
federal efficiency standards.

Due to the incompatibility of the current test procedures with the new federal efficiency
standards, we are unable to meet the new efficiency requirements using the current test
procedure for these products. Exhibit A demonstrates the differences between the
current federal test procedures and those contained in ASHRAE 90.1-1999. Pursuant to
42 U.S.C. Section 6314 (a)(4)(B), DOE is required by faw to adopt ANSI Z21.10.3-1998,
Volume |ll, Storage Water Heaters, With Input Ratings Above 75,000 Btu Per Hour,
Circulating and Instanfaneous, as the federal test procedure for commercial water
heaters unless DOE can justify by clear and convincing evidence adoption of an
alternative test procedure for these products. We respectfully request that DOE allow
use of ANSI Z21.10.3-1998 to test commercial water heaters.

Manufacturers who market similar products are being sent a copy of this petition. If any

further information is required, please contact me.

Sin \

Ozzie Missoum
Engineering Manader, Commercial Products

Attachments: Exhibit A -
Exhibit B
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September 2, 2003
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EXHIBIT A — Comparison of Thermal Efficiency and Standby Loss Measurements
Referenced by EPACT and ASHRAE 90.1-1999

ANSI/CSA Z21.10.3-1990 | ANSI/CSA Z21.10.3-1998
(EPACT) (ASHRAE 90.1-1999)
Thermal Efficiency (Ery)
AT , 70F 70F
Duration 30 min 30 min
Standby Loss (S)
Tstat (° F) 160 + 5 1405
Troom (* F) 75+10 75+10
Vary CF) ] 17 $7
Duration Not less than 48 hours 24 hours +
If on at 48 hours finish next cutout
cycle

Units %/hour %/hour
Start After 1 cutout After 2 cutouts
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September 2, 2003
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EXHIBIT B - List of Manufacturers Copy of Petition Submitted To

Mr. Timothy J Shellenberger
Sr. V. P. Product Engineering

American Water Heater Company

1100 E. Fairview Ave.
Johnson City, TN 37605

Mr. George Kusterer
Technical Field Representative
Bock Water Heaters

220 Chestnut Street

Kutztown, PA 19530-1504

Mr. Michael W. Gordon

V. P. Engineering

Bradford White Corporation
200 Lafayette Street
Middleville, Ml 49333-9492

Mr. John Paisley

Director of Engineering

GSW Water Heating Company
599 Hill St. West

Fergus, Ontario N1M 2X1
Canada

Ms. Patricia H. Aperson
Design/Engineering
Heat Transfer Products
120 Braley Rd.

East Freetown, MA 02717-1111

Lennox Industries, Inc.
1100 E. Fairview Ave.
Johnson City, TN 37605

[FR Doc. 04—12035 Filed 5—-26—04; 8:45 am)]
BILLING CODE 6450-01-C

Mr. Jim Smelcer

V. P. Engineering -

Lochinvar Corporation

300 Maddox Simpson Parkway
Lebanon, TN 37090-5349

Reco Industries
Box 417
West Columbia, SC 29177

Mr. Drew Smith

V. P. Engineering

A.O. Smith Water Products Co.
25731 Highway 1

McBee, SC 29101=9304

State Industries, Inc.
500 By-Pass Rd.
Ashland City, TN 37015

U.S. Craftmaster Water Heaters
1100 E. Fairview Ave.
Johnson City, TN 37605
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DEPARTMENT OF ENERGY
10 CFR Part 431

Office of Energy Efficiency and
Renewable Energy; Energy
Conservation Program for Certain
Industrial Equipment: Granting of the
Application for Interim Waiver and
Publishing of the Petition for Waiver of
Bock Water Heaters, Inc. From the
DOE Uniform Federal Test Procedure
for Measuring Efficiency of
Commercial Water Heaters (Case No.
WH-018)

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of petition for waiver and
solicitation of comments; grant of
interim waiver.

SUMMARY: Today’s notice grants an
Interim Waiver to Bock Water Heaters,
Inc. (BWH) and publishes BWH’s
Petition for Waiver from the existing
Department of Energy (the Department
or DOE) test procedure for commercial
water heaters. BWH claims that it
cannot demonstrate compliance with
the new energy efficiency requirements
for commercial water heating products
that became effective October 29, 2003,
for some of its water heater models,
using the current test procedure. The
test procedure for measuring
compliance with the new standards was
published as a proposed rule on August
9, 2000, and has not yet been finalized.
As part of today’s action, the
Department is also soliciting comments,
data, and information with respect to
the Petition for Waiver.

DATES: The Department will accept
comments, data, and information with
respect to this Petition for Waiver on or
before June 28, 2004.

ADDRESSES: You may submit comments,
identified by Case No. WH-018, by any
of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail: commercial waterheater
waiver@ee.doe.gov. Include Case No.
WH-018 in the subject line of the
message.

e Mail: Ms. Brenda Edwards-Jones,
U.S. Department of Energy, Building
Technologies Program, Mailstop EE-2],
Commercial Water Heater Waiver, Case
No. WH-018, 1000 Independence
Avenue, SW., Washington, DC, 20585—
0121. Telephone: (202) 586—2945.
Please submit one signed paper original.

¢ Hand Delivery/Courier: Ms. Brenda
Edwards-Jones, U.S. Department of
Energy, Building Technologies Program,

Room 1J-018, 1000 Independence
Avenue, SW., Washington, DC, 20585.

To read background documents or
comments received, go to the U.S.
Department of Energy, Forrestal
Building, Room 1]-018 (Resource Room
of the Building Technologies Program),
1000 Independence Avenue, SW.,
Washington, DC, (202) 586-9127,
between 9 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
Please call Ms. Brenda Edwards-Jones at
the above telephone number for
additional information regarding
visiting the Resource Room. Please note:
The Department’s Freedom of
Information Reading Room (formerly
Room 1E-190 at the Forrestal Building)
is no longer housing rulemaking
materials.

FOR FURTHER INFORMATION CONTACT:
Mohammed Khan, U.S. Department of
Energy, Building Technologies Program,
Mail Stop EE-2], Forrestal Building,
1000 Independence Avenue, SW.,
Washington, DC 20585—-0121, (202) 586—
7892; e-mail:
Mohammed.Khan@ee.doe.gov; or
Francine Pinto, Esq., or Thomas
DePriest, Esq., U.S. Department of
Energy, Office of General Counsel, Mail
Stop GC-72, Forrestal Building, 1000
Independence Avenue, SW.,
Washington, DC 20585-0103, (202) 586—
9507; e-mail:
Francine.Pinto@hq.doe.gov, or
Thomas.DePriest @hq.doe.gov.

SUPPLEMENTARY INFORMATION: Title III of
the Energy Policy and Conservation Act
(EPCA) sets forth a variety of provisions
concerning energy efficiency. Part B of
Title I1I (42 U.S.C. 6291-6309) provides
for the “Energy Conservation Program
for Consumer Products Other than
Automobiles.” Part C of Title III (42
U.S.C. 6311-6317) provides for a
program entitled, “Certain Industrial
Equipment,” which is similar to the
program in Part B, and which includes
commercial air conditioning equipment,
packaged boilers, water heaters, and
other types of commercial equipment.

Today’s notice involves commercial
equipment under Part C, which
specifically provides for definitions, test
procedures, labeling requirements,
energy conservation standards, and
information and reports from
manufacturers. With respect to test
procedures, Part C generally authorizes
the Secretary of Energy to prescribe test
procedures that are reasonably designed
to produce results that reflect energy
efficiency, energy use and estimated
annual operating costs, and that are not
unduly burdensome to conduct. (42
U.S.C. 6314)

For commercial water heaters, EPCA
provides that DOE’s test procedure shall
be that generally accepted industry test
procedure developed or recognized by
the Air-Conditioning and Refrigeration
Institute (ARI) or by the American
Society of Heating, Refrigerating and Air
Conditioning Engineers (ASHRAE), as
referenced in ASHRAE/Illuminating
Engineers Society (IES) Standard 90.1
and in effect on June 30, 1992. (42
U.S.C. 6314(a)(4)(A)) This statute also
provides that if this industry test
procedure is amended, the Secretary of
Energy shall amend DOE’s test
procedure to be consistent with the
amended industry test procedure,
unless the Secretary determines that
such a modified test procedure does not
meet the statutory criteria. (42 U.S.C.
6314(a)(4)(B))

The current DOE test procedure that
is applicable to this equipment is the
one referenced in the version of
ASHRAE/IES 90.1 in effect in 1992, the
American National Standards Institute
(ANSI)/Canadian Standards Association
(CSA) Standard Z21.10.3—-1990. In
response to ASHRAE’s amendment to
this standard, the Department issued a
Notice of Proposed Rulemaking to adopt
an updated test procedure for
commercial water heaters, ANSI/CSA
Standard Z21.10.3-1998, which is
referenced in ASHRAE/IES Standard
90.1-1999. (65 FR 48852, August 9,
2000) The Department however, has not
taken final action with respect to the
proposed rule. Thus, the Standard
7.21.10.3—1990 remains the applicable
test procedure.

In January 2001, the Department
adopted the AHSRAE 90.1-1999 energy
efficiency standards for commercial gas-
fired and oil-fired water heaters as new
Federal efficiency standards effective
October 29, 2003. (66 FR 3335, January
12, 2001) Because the Department has
not yet issued a final rule on its
proposal for an updated test procedure
for commercial water heaters,
commercial water heater manufacturers
must demonstrate compliance with the
new energy efficiency standards using
the existing DOE test procedure.

The Department is required to make
adjustments to its regulations, as
necessary, to prevent special hardship,
inequity or unfair distribution of
burdens. (42 U.S.C. 7194) Currently, the
Department has regulatory provisions in
10 CFR 430.27 and 10 CFR 431.29
allowing a waiver from test procedure
requirements for covered consumer
products and electric motors. There are
no specific waiver provisions for other
covered commercial equipment.
However, the Department proposed
waiver provisions for covered
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commercial equipment on December 13,
1999 (64 FR 69597), as part of the
commercial furnace test procedure rule,
and the Department expects to publish
a final rule codifying this process in 10
CFR 431.201. Until that occurs, DOE
will use the waiver provisions for
consumer products and electric motors
for waivers involving other covered
commercial equipment. These waiver
provisions are substantively identical.

The waiver provisions allow the
Assistant Secretary for Energy Efficiency
and Renewable Energy to waive
temporarily the test procedures for a
particular basic model when a petitioner
shows that the basic model contains one
or more design characteristics that
prevent testing according to the
prescribed test procedures, or when the
prescribed test procedures may evaluate
the basic model in a manner so
unrepresentative of its true energy
consumption as to provide materially
inaccurate comparative data. (See 10
CFR 430.27 (a)(1), 10 CFR 431.29 (a)(1).)
Waivers generally remain in effect until
final test procedure amendments
become effective, thereby resolving the
problem that is the subject of the
waiver.

DOE will grant an Interim Waiver if
it determines that the applicant will
experience economic hardship if the
Application for Interim Waiver is
denied, if it appears likely that the
Petition for Waiver will be granted, and/
or the Assistant Secretary determines
that it would be desirable for public
policy reasons to grant immediate relief
pending a determination on the Petition
for Waiver. (See 10 CFR 430.27 (g).) An
Interim Waiver remains in effect for a
period of 180 days or until DOE issues
its determination on the Petition for
Waiver, whichever is sooner, and may
be extended for an additional 180 days,
if necessary.

On September 10, 2003, BWH filed a
Petition for Waiver and Application for
Interim Waiver from the “DOE Uniform
Federal Test Procedure for Measuring
Efficiency of Commercial Water
Heaters,” referenced in the version of
ASHRAE 90.1 in effect in 1992, ANSI/
CSA Z21.10.3-1990. It requested
permission to use ASHRAE Standard
118.1-2003 as an alternate test
procedure for its water heating products
having the following model numbers:
71PG, 120PG, 190PG, 241PG, 361PG,
70G-190SD, 75G—-145D/SD, and 100G—
180SD.

In its petition, BWH seeks a waiver
from the applicable test procedure
because BWH asserts that the current
DOE test procedure is incompatible
with the new DOE energy efficiency
standards, which became effective on

October 29, 2003. BWH also states that
the above-specified models of water
heating products do not meet the new
energy efficiency requirements using the
current test procedure.

Due to the fact that DOE has
experienced delays in publishing a final
rule for the test procedure for
commercial water heating products, and
also recognizes that certain basic models
of commercial water heaters are
allegedly not compliant with the new
energy efficiency standards absent a
waiver from the current DOE test
procedure, the Department has decided
to grant this interim waiver to ensure
that such models do not become
noncompliant. However, the
Department believes the appropriate
alternate is the test procedure published
in the August 9, 2000, proposed rule,
which incorporates by reference ANSI/
CSA Standard Z221.10.3-1998, the
applicable industry standard referenced
by ASHRAE/IES Standard 90.1-1999.
EPCA requires the Department, for
certain commercial equipment, to
amend its test procedures consistent
with amended ASHRAE or ARI industry
test procedures. (42 U.S.C. 6314(4)(B))
Because ASHRAE Standard 118.1-2003
is not referenced in the amended
ASHRAE Standard 90.1-1999, it would
be inconsistent with the statutory
language of EPCA to use it as an
alternate test procedure as BWH
requests.

The most significant differences
between the protocols presented in the
proposed August 9, 2000, DOE test
procedure and those presented in
ASHRAE Standard 118.1-2003 are the
duration requirements for the Standby
Loss Test; other differences are minimal.
The ANSI/CSA Standard Z21.10.3—-1998
test procedure specifies that the Standby
Loss Test shall continue until the first
cutout occurs following 24 hours from
the time data collection is initiated.
Because it is possible for some water
heaters to not experience the cutout
until days beyond the 24 hour limit, the
industry test standard, ASHRAE
Standard 118.1-2003, includes a 48-
hour limit to preclude undue test
burdens. The inclusion of a 48-hour
provision in the proposed DOE test
procedure was suggested by the Gas
Appliance Manufacturers Association
(GAMA) and the California Energy
Commission (CEC) in comments
submitted in response to the August 9,
2000, proposed rule. The Department
agrees with the need for the additional
test duration requirement and believes
that the evidence in the record is clear
and convincing that without the 48-hour
termination provision, the standby loss
test procedure in the ANSI/CSA

Standard Z21.10.3—1998 can pose
undue burdens on manufacturers.
Therefore, this waiver authorizes the
use of ANSI/CSA Standard Z21.10.3—
1998, and regarding the Standby Loss
Test in section 2.10 of ANSI/CSA
Standard Z21.10.3-1998, adds the
requirement that the standby loss test
duration shall be the shorter of either,
(1) until the first cutout following 24
hours from the initiation of data
collection, or (2) until 48 hours from the
initiation of data collection if the water
heater is not in the heating mode at that
time.

After careful consideration of all the
material that was submitted by BWH
and others, the Department has decided
to grant this interim waiver for the
public policy reason that it is not
desirable to make certain models of
commercial water heaters noncompliant
with the applicable energy efficiency
standards given that the appropriate test
procedure is not yet finalized. Hence, it
is ordered that:

(1) The “Application for Interim
Waiver” filed by BWH is hereby granted
for the basic models of water heating
equipment as follows: 71PG, 120PG,
190PG, 241PG, 361PG, 70G-190SD,
75G—145D/SD, and 100G—-180SD.

(2) BWH is permitted the use of ANSI/
CSA Standard Z21.10.3—-1998 to
establish compliance with the efficiency
standards for its water heating products
manufactured after October 29, 2003.
Further, regarding the Standby Loss
Test, section 2.10 of ANSI/CSA
Standard Z21.10.3—-1998, the use of an
additional test duration requirement is
permitted as follows: The standby loss
test duration shall be the shorter of
either, (i) until the first cutout following
24 hours from the initiation of data
collection, or (ii) until 48 hours from the
initiation of data collection if the water
heater is not in the heating mode at that
time.

This Interim Waiver is based upon the
presumed validity of statements and all
allegations submitted by the company.
This Interim Waiver may be removed or
modified at any time upon a
determination that the factual basis
underlying the Application is incorrect.

This Interim Waiver shall remain in
effect for a period of 180 days after
issuance or until DOE acts on the
Petition for Waiver, whichever is
sooner, and may be extended for an
additional 180-day period, if necessary.
DOE is hereby publishing the “Petition
for Waiver” in its entirety. (See 10 CFR
430.27(b)) The Petition contains no
confidential information. The
Department solicits comments, data,
and information respecting the Petition.
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Any person submitting written Issued in Washington, DC, on May 21,
comments to DOE concerning either the =~ 2004.
Petition for Waiver or Interim Waiver David K. Garman,
must also send a copy of such Assistant Secretary, Energy Efficiency and
comments to the petitioner. 10 CFR Renewable Energy.

430.27(b)(1)(iv) and 430.27(d). BILLING CODE 6450-01-P
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I 10 South Dickinson Street
Madison, Wisconsin 53703

September 10, 2003

Mr. David Garman

Assistant Secretary, Energy Efficiency
and Renewable Energy

United States Department of Energy

1000 Independence Avenue, SW

Washington, DC 20585

Re: Petition for Waiver and Application for Interim Waiver
Dear Sir:

Bock Water Heaters, Inc. respectfully submits this Petition for Waiver and
Application for Interim Waiver pursuant to Title 10 CFR Part 431.29. Waiver is
requested from the uniform federal test procedures for measuring efficiency of
commercial water heaters referenced in 42 U.S.C. Section 6314(a)(4)(A). This
petition affects the following water heater models:

Model Fuel Volume Input Rate (MBTU/h
71PG Nat. / LPG 70 173
120PG Nat./LPG 119 155
190PG Nat. /LPG 119 190
241PG Nat. / LPG 100 277
361PG Nat. /LPG 90 415
70G-190SD Nat. /LPG 68 199
75G-145D/SD Nat. / LPG 74 140
100G-180SD Nat. / LPG 100 199

In the January 12, 2001 Federal Register, DOE published a final rule adopting
ASHRAE Standard 90.1-1999 energy efficiency standards for 18 product
categories of commercial heating and air conditioning equipment as uniform
national standards pursuant to the Energy Policy and Conservation Act (EPCA),
as amended by the Energy Policy Act of 1992 (EPACT). These new mandatory
national minimum standards are applicable to commercial water heating products
manufactured after October 29, 2003 (i.e. two years after the October 29, 2001
effective date specified in ASHRAE Standard 90.1-1999).

11

Phone: 608-257-2225 = www.bockwaterheaters.com ° Fax: 608-257-5304
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The Notices of Proposed Rules (NOPRs) to adopt new test procedures
corresponding with the new efficiency standards related to boilers and water
heaters were issued August 9, 2000, but the final rules have still not been issued.
This delay in implementation of the new test procedures forces water heater
manufacturers to continue to test products to the current federal test procedures
in order to meet the new federal efficiency standards.

Due to the incompatibility of the current test procedures with the new federal
efficiency standards, we are unable to meet the new efficiency requirements
using the current test procedure for these products. Exhibit A demonsfrates the
differences between the current federal test procedures, and those contained in
ASHRAE 90.1-1999, and our proposed alternate test method, ASHRAE 118.1-
2003. Pursuant to 42 U.S.C. Section 6314 (a)(4)(B), DOE is required by law to
adopt ASHRAE Standard 118.1-2003, Method of Testing for Rating Commercial
Gas, Electric, and Oil Service Water Heating Equipment, as the federal test
procedure for commercial water heaters unless DOE can justify by clear and
convincing evidence adoption of an alternative test procedure for these products.
We respectiully request that DOE allow use of ASHRAE Standard 118.1-2003 to
test commercial water heaters.

We also request that the Department, upon receipt of this letter, provide an
estimated date for a decision on the waiver request. Manufacturers who market
similar products, see Exhibit B, are being sent a copy of this petition. If any
further information is required, please contact me.

Sincerely,

o S

George M. Kusterer
Director of Technical Services
Bock Water Heaters

Attachments: Exhibit A, Exhibit B
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EXHIBIT A — Comparison of Thermal Efficiency and Standby Loss Measurements

Referenced by EPACT, ASHRAF 90.1-1999, And ASHRAE 118.1-2003

ANSI/CSA ANSI/CSA ASHRAE
721.10.3- 721.10.3-1998 118.1-2003
1990 (ASHRAE 90.1-
(EPACT) 1999)
Thermal Efficiency (E1)
AT 70 F 70F 70F
Duration 30 min 30 min 30 min
Standby Loss (S)
Tstat (° F) 160 +5 140+ 5 140 +5
Troom (° F) 75+ 10 75+10 65-90
Vary ° F) 7 7 -
Duration Not less than 24 hours + 24 hours +
48 hours next cutout next cutout
If on at 48 or 48 hours
hours finish max. If on at
cycle 48 hours
finish cycle
Units %/hour %/hour %/hour
Start After 1 After 2 Atfter 1
cutout cutouts cutout
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EXIBIT B
INDEX OF BRAND NAMES

Tim Shellenberger

Sr. Vice President-Product Engineering
American Water Heater Company
1100 E. Fairview Ave.

Johnson City, TN 37605

Mr. Michael W. Gordon
Vice President - Engineering
Bradford White Corporation
200 Lafayette

Middleville, Ml 49333

Mr. John Paisley

Director of Engineering

GSW Water Heating Company
599 Hill St. West

Fergus, Ontario N1M 2X1
Canada

Ms. Patricia H. Apperson
Design / Engineering

Heat Transfer Products

120 Braley Rd.

East Freetown, MA 02717- 0429

Mr. Jim Smelcer

Vice President - Engineering
Lochinvar Water Heater Corporation
300 Maddox Simpson Parkway.
Lebanon, TN 37090

Mr. William T. Harrigill

Vice President — Product Development
Rheem Mfg. Company

101 Bell Road

Montgomery, AL 36117

Mr. Drew Smith

Director of Engineering

A.O. Smith Water Products Co.
25731 Highway 1

McBee, SC 29101

[FR Doc. 04-12034 Filed 5-26-04; 8:45 am)]

BILLING CODE 6450-01-C



30182

Federal Register/Vol. 69, No. 103/ Thursday, May 27, 2004/Rules and Regulations

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

10 CFR Part 431

Energy Conservation Program for
Certain Industrial Equipment: Granting
of the Application for Interim Waiver
and Publishing of the Petition for
Waiver of A.O. Smith Water Products
Company from the DOE Uniform
Federal Test Procedure for Measuring
Efficiency of Commercial Water
Heaters (Case No. WH-019)

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of petition for waiver and
solicitation of comments; grant of
interim waiver.

SUMMARY: Today’s notice grants an
Interim Waiver to A.O. Smith Water
Products Company (AOS) and publishes
AQS’s Petition for Waiver from the
existing Department of Energy (the
Department or DOE) test procedure for
commercial water heaters. AOS claims
that it cannot demonstrate compliance
with the new energy efficiency
requirements for commercial water
heating products that became effective
October 29, 2003, for some of its water
heater models, using the current test
procedure. The test procedure for
measuring compliance with the new
standards was published as a proposed
rule on August 9, 2000, and has not yet
been finalized. As part of today’s action,
the Department is also soliciting
comments, data, and information with
respect to the Petition for Waiver.
DATES: The Department will accept
comments, data, and information with
respect to this Petition for Waiver on or
before June 28, 2004.

ADDRESSES: You may submit comments,
identified by Case No. WH-019, by any
of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail: commercialwaterheater
waiver@ee.doe.gov. Include Case No.
WH-019 in the subject line of the
message.

e Mail: Ms. Brenda Edwards-Jones,
U.S. Department of Energy, Building
Technologies Program, Mailstop EE-2],
Commercial Water Heater Waiver, Case
No. WH—-019, 1000 Independence
Avenue, SW., Washington, DC 20585—
0121. Telephone: (202) 586—2945.
Please submit one signed paper original.

e Hand Delivery/Courier: Ms. Brenda
Edwards-Jones, U.S. Department of

Energy, Building Technologies Program,
Room 1J-018, 1000 Independence
Avenue, SW., Washington, DC 20585.

To read background documents or
comments received, go to the U.S.
Department of Energy, Forrestal
Building, Room 1]-018 (Resource Room
of the Building Technologies Program),
1000 Independence Avenue, SW.,
Washington, DG, (202) 586—9127,
between 9 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
Please call Ms. Brenda Edwards-Jones at
the above telephone number for
additional information regarding
visiting the Resource Room. Please note:
The Department’s Freedom of
Information Reading Room (formerly
Room 1E-190 at the Forrestal Building)
is no longer housing rulemaking
materials.

FOR FURTHER INFORMATION CONTACT:
Mohammed Khan, U.S. Department of
Energy, Building Technologies Program,
Mail Stop EE-2], Forrestal Building,
1000 Independence Avenue, SW.,
Washington, DC 20585-0121, (202) 586—
7892; e-mail:
Mohammed.Khan@ee.doe.gov; or
Francine Pinto, Esq., or Thomas
DePriest, Esq., U.S. Department of
Energy, Office of General Counsel, Mail
Stop GC-72, Forrestal Building, 1000
Independence Avenue, SW.,
Washington, DC 20585-0193, (202) 586—
9507; e-mail:
Francine.Pinto@hgq.doe.gov, or
Thomas.DePriest@hq.doe.gov.

SUPPLEMENTARY INFORMATION: Title III of
the Energy Policy and Conservation Act
(EPCA) sets forth a variety of provisions
concerning energy efficiency. Part B of
Title III (42 U.S.C. 6291-6309) provides
for the “Energy Conservation Program
for Consumer Products Other than
Automobiles.” Part C of Title III (42
U.S.C. 6311-6317) provides for a
program entitled, “Certain Industrial
Equipment,” which is similar to the
program in Part B, and which includes
commercial air conditioning equipment,
packaged boilers, water heaters, and
other types of commercial equipment.

Today’s notice involves commercial
equipment under Part C, which
specifically provides for definitions, test
procedures, labeling requirements,
energy conservation standards, and
information and reports from
manufacturers. With respect to test
procedures, Part C generally authorizes
the Secretary of Energy to prescribe test
procedures that are reasonably designed
to produce results that reflect energy
efficiency, energy use and estimated
annual operating costs, and that are not
unduly burdensome to conduct. (42
U.S.C. 6314)

For commercial water heaters, EPCA
provides that DOE’s test procedure shall
be that generally accepted industry test
procedure developed or recognized by
the Air-Conditioning and Refrigeration
Institute (ARI) or by the American
Society of Heating, Refrigerating and Air
Conditioning Engineers (ASHRAE), as
referenced in ASHRAE/Illuminating
Engineers Society (IES) Standard 90.1
and in effect on June 30, 1992. (42
U.S.C. 6314(a)(4)(A)) This statute also
provides that if this industry test
procedure is amended, the Secretary of
Energy shall amend DOE’s test
procedure to be consistent with the
amended industry test procedure,
unless the Secretary determines that
such a modified test procedure does not
meet the statutory criteria. (42 U.S.C.
6314(a)(4)(B))

The current DOE test procedure that
is applicable to this equipment is the
one referenced in the version of
ASHRAE/IES 90.1 in effect in 1992, the
American National Standards Institute
(ANSI)/Canadian Standards Association
(CSA) Standard Z21.10.3—-1990. In
response to ASHRAE’s amendment to
this standard, the Department issued a
Notice of Proposed Rulemaking to adopt
an updated test procedure for
commercial water heaters, ANSI/CSA
Standard Z21.10.3-1998, which is
referenced in ASHRAE/IES Standard
90.1-1999. (65 FR 48852, August 9,
2000) The Department however, has not
taken final action with respect to the
proposed rule. Thus, the Standard
7.21.10.3—1990 remains the applicable
test procedure.

In January 2001, the Department
adopted the AHSRAE 90.1-1999 energy
efficiency standards for commercial gas-
fired and oil-fired water heaters as new
Federal efficiency standards effective
October 29, 2003. (66 FR 3335, January
12, 2001) Because the Department has
not yet issued a final rule on its
proposal for an updated test procedure
for commercial water heaters,
commercial water heater manufacturers
must demonstrate compliance with the
new energy efficiency standards using
the existing DOE test procedure.

The Department is required to make
adjustments to its regulations, as
necessary, to prevent special hardship,
inequity or unfair distribution of
burdens. (42 U.S.C. 7194) Currently, the
Department has regulatory provisions in
10 CFR 430.27 and 10 CFR 431.29
allowing a waiver from test procedure
requirements for covered consumer
products and electric motors. There are
no specific waiver provisions for other
covered commercial equipment.
However, the Department proposed
waiver provisions for covered
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commercial equipment on December 13,
1999 (64 FR 69597), as part of the
commercial furnace test procedure rule,
and the Department expects to publish
a final rule codifying this process in 10
CFR 431.201. Until that occurs, DOE
will use the waiver provisions for
consumer products and electric motors
for waivers involving other covered
commercial equipment. These waiver
provisions are substantively identical.

The waiver provisions allow the
Assistant Secretary for Energy Efficiency
and Renewable Energy to waive
temporarily the test procedures for a
particular basic model when a petitioner
shows that the basic model contains one
or more design characteristics that
prevent testing according to the
prescribed test procedures, or when the
prescribed test procedures may evaluate
the basic model in a manner so
unrepresentative of its true energy
consumption as to provide materially
inaccurate comparative data. (See 10
CFR 430.27(a)(1), 10 CFR 431.29(a)(1).)
Waivers generally remain in effect until
final test procedure amendments
become effective, thereby resolving the
problem that is the subject of the
waiver.

DOE will grant an Interim Waiver if
it determines that the applicant will
experience economic hardship if the
Application for Interim Waiver is
denied, if it appears likely that the
Petition for Waiver will be granted,
and/or the Assistant Secretary
determines that it would be desirable for
public policy reasons to grant
immediate relief pending a
determination on the Petition for
Waiver. (See 10 CFR 430.27(g).) An
Interim Waiver remains in effect for a
period of 180 days or until DOE issues
its determination on the Petition for
Waiver, whichever is sooner, and may
be extended for an additional 180 days,
if necessary.

On August 6, 2003, AOS filed a
Petition for Waiver and Application for
Interim Waiver from the “DOE Uniform
Federal Test Procedure for Measuring
Efficiency of Commercial Water
Heaters,” referenced in the version of
ASHRAE 90.1 in effect in 1992,
ANSI/CSA Z21.10.3-1990. It requested
permission to use ASHRAE Standard
118.1-2003 as an alternate test
procedure for its water heating products
having the following model numbers:
BTF-75, BT-80, BT-100, BTI-80, BTI-
100, BTN-80, BTN-100, BTP-140-140,
BTP-140-199, BTP-140-255, BTH-
300-970, COF-199, COF245, COF-315,
COF-455, BTI-120-10075, BTI-154—
10075, BTI-180-10075, BTI-199-10075,
BTI-200-10075, BTI-250-10075, BTI-
275-10075, BTI-310-10075, BTI-366—

10075, BTI-400-10075, BTN-180—
10475, BTN-310-10075, BTR-15475,
BTR-18075, BTR-19775, BTR-19875,
BTR-19975, and BTR-20075.

In its petition, AOS seeks a waiver
from the applicable test procedure
because AOS asserts that the current
DOE test procedure is incompatible
with the new DOE energy efficiency
standards, which became effective on
October 29, 2003. AOS also states that
the above-specified models of water
heating products do not meet the new
energy efficiency requirements using the
current test procedure.

Due to the fact that DOE has
experienced delays in publishing a final
rule for the test procedure for
commercial water heating products, and
also recognizes that certain basic models
of commercial water heaters are
allegedly not compliant with the new
energy efficiency standards absent a
waiver from the current DOE test
procedure, the Department has decided
to grant this interim waiver to ensure
that such models do not become
noncompliant. However, the
Department believes the appropriate
alternate is the test procedure published
in the August 9, 2000, proposed rule,
which incorporates by reference ANSI/
CSA Standard Z21.10.3—1998, the
applicable industry standard referenced
by ASHRAE/IES Standard 90.1-1999.
EPCA requires the Department, for
certain commercial equipment, to
amend its test procedures consistent
with amended ASHRAE or ARI industry
test procedures. (42 U.S.C. 6314(4)(B))
Because ASHRAE Standard 118.1-2003
is not referenced in the amended
ASHRAE Standard 90.1-1999, it would
be inconsistent with the statutory
language of EPCA to use it as an
alternate test procedure as AOS
requests.

The most significant differences
between the protocols presented in the
proposed August 9, 2000, DOE test
procedure and those presented in
ASHRAE Standard 118.1-2003 are the
duration requirements for the Standby
Loss Test; other differences are minimal.
The ANSI/CSA Standard Z21.10.3-1998
test procedure specifies that the Standby
Loss Test shall continue until the first
cutout occurs following 24 hours from
the time data collection is initiated.
Because it is possible for some water
heaters to not experience the cutout
until days beyond the 24 hour limit, the
industry test standard, ASHRAE
Standard 118.1-2003, includes a 48-
hour limit to preclude undue test
burdens. The inclusion of a 48-hour
provision in the proposed DOE test
procedure was suggested by the Gas
Appliance Manufacturers Association

(GAMA) and the California Energy
Commission (CEC) in comments
submitted in response to the August 9,
2000, proposed rule. The Department
agrees with the need for the additional
test duration requirement and believes
that the evidence in the record is clear
and convincing that without the 48-hour
termination provision, the standby loss
test procedure in the ANSI/CSA
Standard Z21.10.3—1998 can pose
undue burdens on manufacturers.
Therefore, this waiver authorizes the
use of ANSI/CSA Standard Z21.10.3—
1998, and regarding the Standby Loss
Test in section 2.10 of ANSI/CSA
Standard Z21.10.3-1998, adds the
requirement that the standby loss test
duration shall be the shorter of either,
(1) until the first cutout following 24
hours from the initiation of data
collection, or (2) until 48 hours from the
initiation of data collection if the water
heater is not in the heating mode at that
time.

After careful consideration of all the
material that was submitted by AOS and
others, the Department has decided to
grant this interim waiver for the public
policy reason that it is not desirable to
make certain models of commercial
water heaters noncompliant with the
applicable energy efficiency standards
given that the appropriate test
procedure is not yet finalized. Hence, it
is ordered that:

(1) The “Application for Interim
Waiver” filed by AOS is hereby granted
for the basic models of water heating
equipment as follows:

BTF-75, BT-80, BT-100, BTI-80,
BTI-100, BTN-80, BTN-100, BTP-140—-
140, BTP-140-199, BTP-140-255,
BTH-300-970, COF-199, COF245,
COF-315, COF-455, BTI-120-10075,
BTI-154-10075, BTI-180-10075, BTI-
199-10075, BTI-200-10075, BTI-250—
10075, BTI-275-10075, BTI-310-10075,
BTI-366—-10075, BTI-400-10075, BTN—
180-10475, BTN-310-10075, BTR—-
15475, BTR-18075, BTR-19775, BTR—
19875, BTR-19975, and BTR-20075.

(2) AOS is permitted the use of ANSI/
CSA Standard Z21.10.3—1998 to
establish compliance with the efficiency
standards for its water heating products
manufactured after October 29, 2003.
Further, regarding the Standby Loss
Test, section 2.10 of ANSI/CSA
Standard Z21.10.3-1998, the use of an
additional test duration requirement is
permitted as follows: The standby loss
test duration shall be the shorter of
either, (i) until the first cutout following
24 hours from the initiation of data
collection, or (ii) until 48 hours from the
initiation of data collection if the water
heater is not in the heating mode at that
time.
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This Interim Waiver is based upon the
presumed validity of statements and all
allegations submitted by the company.
This Interim Waiver may be removed or
modified at any time upon a
determination that the factual basis
underlying the Application is incorrect.

This Interim Waiver shall remain in
effect for a period of 180 days after
issuance or until DOE acts on the
Petition for Waiver, whichever is

sooner, and may be extended for an
additional 180-day period, if necessary.
DOE is hereby publishing the “Petition
for Waiver” in its entirety. (See 10 CFR
430.27(b).) The Petition contains no
confidential information. The
Department solicits comments, data,
and information respecting the Petition.
Any person submitting written
comments to DOE concerning either the
Petition for Waiver or Interim Waiver

must also send a copy of such

comments to the petitioner. 10 CFR

430.27(b)(1)(iv) and 430.27(d).
Issued in Washington, DC, on May 21,

2004.

David K. Garman,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

BILLING CODE 6450-01-P
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WATER PRODUCTS
COMPANY

PRODUCT ENGINEERING

August 6, 2003

Mr. David Garman

Assistant Secretary, Energy Efficiency
And Renewable Energy

United States Department of Energy

1000 Independence Avenue, SW

Washington, DC 20585

Re: Petition for Waiver and Application for Interim Waiver
Dear Sir:

A. O. Smith Water Products Company respectfully submits this Petition for Waiver and
Application for Interim Waiver pursuant to Title 10 CFR Part 431.29. Waiver is
requested from the uniform federal test procedures for measuring efficiency of
commercial water heaters referenced in 42 U.S.C. Section 6314(a)(4)(A). This petition
affects the basic gas and oil-fired water heater models listed in Exhibit B. The COF
series is oil-fired and all the others are gas-fired.

In the January 12, 2001 Federal Register, DOE published in final rule adopting ASHRAE
Standard 90.1-1999 energy efficiency standards for 18 product categories of commercial
heating and air conditioning equipment as uniform national standards pursuant to the
Energy Policy and Conservation Act (EPCA), as amended by the Energy Policy Act of
1992 (EPACT). These new mandatory national minimum standards are applicable to
commercial water heating products manufactured after October 29, 2003 (i.e. two years
after the October 29, 2001 effective date specified in ASHRAE Standard 90.1-1999).

The Notices of Proposed Rules (NOPRs) to adopt new test procedures corresponding
with the new efficiency standards related to boilers and water heaters were issued August
9, 2000, but the final rules have still not been issued. This delay in implementation of the
new test procedures forces water heater manufacturers to continue to test products to the
current federal test procedures in order to meet the new federal efficiency standards.
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Due to the incompatibility of the current test procedures with the new federal efficiency
standards, we are unable to meet the new efficiency requirements using the current test
procedure for these products. Exhibit A demonstrates the differences between the current
federal test procedures, and those contained in ASHRAE 90.1-1999, and our proposed
alternate test method, ASHRAE 118.1-2003. Pursuant to 42 U.S.C. Section 6314
(a)(4)(B), DOE is required by law to adopt ASHRAE Standard 118.1-2003, Method of
Testing for Rating Commercial Gas, Electric, and Oil Service Water Heating Equipment,
as the federal test procedure for commercial water heaters unless DOE can justify by
clear and convincing evidence adoption of an alternative test procedure for these
products. We respectfully request that DOE allow use of ASHRAE Standard 118.1-2003
to test commercial water heaters.

We also request that the Department, upon receipt of this letter, provide an estimated date
for a decision on the waiver request. Manufacturers who market similar products are
being sent a copy of this petition. If any further information is required, please contact
me.

Sincerely,

il 7 794«4,7%

Wilbur L. Haag, Jr.
Manager, Certification & Standards

Attachments: Exhibit A
Exhibit B

CC: Mr. Tim Shelleberger
Mr. Michael W. Gordon
Mr. George Kusterer
Mr. John Paisley
Ms. Patricia H. Apperson
Mr. Jim Smelcer
Mr. William T. Harrigill
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EXHIBIT A - Comparison of Thermal Efficiency and Standby Loss Measurements
Referenced by EPACT, ASHRAE 90.1-1999. And ASHRAF 118.1-2003

ANSI/CSA ANSI/CSA ASHRAE 118.1-
721.10.3-1990 721.10.3-1998 2003
(EPACT) (ASHRAE 90.1-
1999)
Thermal Efficiency (E1)
AT 70 F 70 F 70 F
Duration 30 min 30 min 30 min
Standby Loss (S)
Tstat (° F) 160£5 1405 140+ 5
Troom (° F) 7510 75+ 10 65 - 90
Vary °F) +7 +7 -
Duratien Not less than 48 24 hours + 24 hours +
hours next cutout next cutout or 48
If on at 48 hours hours max. If onat
finish cycle 48 hours finish
cycle
Units %/hour %/hour %/hour
Start After 1 cutout After 2 After 1
cutouts cutout
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Exhibit B — List of Water Heater Models Applicable to the Waiver Request

BTF-75 and Derivatives
BT-80 and Derivatives
BT-100 and Derivatives
BTI-80 and Derivatives
BTI-100 and Derivatives
BTN-80 and Derivatives
BTN-100 and Derivatives
BTP-140-140 and Derivatives
BTP-140-199 and Derivatives
BTP-140-255 and Derivatives
BTH-300-970 and Derivatives
COF-199* and Derivatives
COF245* and Derivatives
COF-315* and Derivatives
COF-455* and Derivatives
BTI-120-10075 and Derivatives
BTI-154-10075 and Derivatives
BTI-180-10075 and Derivatives
BTI-199-10075 and Derivatives
BTI-200-10075 and Derivatives
BT1I-250-10075 and Derivatives
BTI-275-10075 and Derivatives
BTI-310-10075 and Derivatives
BTI-366-10075 and Derivatives
BTI-400-10075 and Derivatives
BTN-180-10475 and Derivatives
BTN-310-10075 and Derivatives
BTR-15475 and Derivatives
BTR-18075 and Derivatives
BTR-19775 and Derivatives
BTR-19875 and Derivatives
BTR-19975 and Derivatives
BTR-20075 and Derivatives

* Asterisk indicates QOil-Fired. All others are gas-fired
“Derivatives” are slight variations in the fundamental model noted

[FR Doc. 04—12033 Filed 5-26—-04; 8:45 am]
BILLING CODE 6450-01-C
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FEDERAL RESERVE SYSTEM

12 CFR Part 229
[Regulation CC; Docket No. R-1194]

Availability of Funds and Collection of
Checks

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule; correction.

SUMMARY: On May 19, 2004, the Board
of Governors published in the Federal
Register a final rule amending appendix
A of Regulation CC. The rule deleted the
reference to the Little Rock check
processing office of the Federal Reserve
Bank of St. Louis and reassigned the
Federal Reserve routing symbols
currently listed under that office to the
St. Louis Reserve Bank’s Memphis office
and deleted the reference to the
Milwaukee check processing office of
the Federal Reserve Bank of Chicago
and reassigned the Federal Reserve
routing symbols currently listed under
that office to the head office of the
Federal Reserve Bank of Chicago. This
document corrects the effective date of
the amendment to appendix A under
the Seventh Federal Reserve District
(Federal Reserve Bank of Chicago). The
original amendatory instruction was
effective on August 7, 2004. The
corrected effective date is July 24, 2004,
which coincides with the effective date
of the underlying check processing
changes in the Seventh District.

DATES: The correction is effective on
July 24, 2004.

FOR FURTHER INFORMATION CONTACT: Jack
K. Walton II, Assistant Director (202/
452-2660), or Joseph P. Baressi, Senior
Financial Services Analyst (202/452—
3959), Division of Reserve Bank
Operations and Payment Systems; or
Adrianne G. Threatt, Counsel (202/452—
3554), Legal Division. For users of
Telecommunications Devices for the
Deaf (TDD) only, contact 202/263—4869.
SUPPLEMENTARY INFORMATION:In the final
rule, FR Doc. 04—-11269, published on
May 19, 2004, make the following
corrections.

Appendix A to Part 229 [Corrected]

On page 28819, in the first column,
correct DATES to read as follows:
DATES: The amendment to Appendix A
under the Seventh Federal Reserve
District (Federal Reserve Bank of
Chicago) and the Eighth Federal Reserve
District (Federal Reserve Bank of St.
Louis) is effective on July 24, 2004.

On page 28819, in the second and
third columns, correct the third
sentence of the third paragraph and the

second sentence of the fourth paragraph
of SUPPLEMENTARY INFORMATION to read
as follows:
SUPPLEMENTARY INFORMATION: * * * The
Milwaukee office of the Federal Reserve
Bank of Chicago will also cease
processing checks on July 24, 2004, and
banks with routing symbols currently
assigned to that office for check
processing purposes will be reassigned
to the head office of the Federal Reserve
Bank of Chicago. * * *

* * * To coincide with the effective

date of the underlying check processing
changes, the amendments are effective
July 24, 2004. * * *

By order of the Board of Governors of the
Federal Reserve System, May 24, 2004.
Jennifer J. Johnson
Secretary of the Board.

[FR Doc. 04—12042 Filed 5—-26—-04; 8:45 am]
BILLING CODE 6210-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2004-17890; Directorate
Identifier 2004—CE—14—-AD; Amendment 39—
13649; AD 2004-11-04]

RIN 2120-AA64

Airworthiness Directives; Eagle
Aircraft (Malaysia) Sdn. Bhd Model
Eagle 150B Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
Eagle Aircraft (Malaysia) Sdn. Bhd
(Eagle Aircraft) Model Eagle 150B
airplanes. This AD requires you to
inspect certain canard inboard flap
hinge support brackets (initially prior to
further flight and repetitively before the
first flight of each day) and perform any
necessary follow-up action. This AD is
the result of mandatory continuing
airworthiness information (MCAI)
issued by the airworthiness authorities
for Australia and Malaysia. We are
issuing this AD to prevent failure of the
canard inboard flap hinge support
brackets caused by undetected cracks.
This failure could result in asymmetric
flap deployment and the inability to
lower or raise the flaps with consequent
loss of control of the airplane.
DATES: This AD becomes effective on
June 4, 2004.

As of June 4, 2004, the Director of the
Federal Register approved the

incorporation by reference of certain
publications listed in the regulation.

We must receive any comments on
this AD by June 26, 2004.

ADDRESSES: Use one of the following to
submit comments on this AD:

e DOT Docket Web site: Go to http:/
/dms.dot.gov and follow the instructions
for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590—
001.

e Fax:1-202-493-2251.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

You may get the service information
identified in this AD from Eagle
Aircraft, P.O. Box 1028, Pejabat Pos
Besar Melaka, 75150 Melaka, Malaysia;
telephone: (606) 317—4105; facsimile:
(606) 317—7213.You may review copies
at the National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, go to: http://
www.archives.gov/federal_register/
code_of_federal _regulations/
ibr_locations.html or call (202) 741—
6030.

You may view the AD docket at the
Docket Management Facility; U.S.
Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC, or at
http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT:
Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4059; facsimile: (816) 329—-4090.
SUPPLEMENTARY INFORMATION:

Discussion

What events have caused this AD?
The Department of Civil Aviation (DCA)
for Malaysia recently issued AD No.:
CAM AD 001-2004, dated January 19,
2004, against Eagle Aircraft Models X—
TS, X-TS 150, and 150B airplanes. CAM
AD 001-2004 requires the following for
these airplanes that are registered for
operation in Malaysia:

—a visual inspection of the gusset weld
area of the canard inboard flap hinge
support brackets for cracks (cracked,
lifted, or missing paint in the area of
the weld or suspected cracks);
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—a more detailed inspection (using
fluorescent penetrant inspection (FPI)
methods) if any of the above
conditions exist; and

—replacement of any canard inboard
flap hinge support bracket with cracks
and continued repetitive inspections
of the replacement bracket.

The DCA is currently the country
with State of Design responsibilities on
the affected airplanes. Prior to the DCA,
the Civil Aviation Safety Authority
(CASA) of Australia had the State of
Design responsibilities. During this
time, the CASA issued CASA AD/X-TS/
5, dated October 2003, to address the
unsafe condition and require the above
actions on Models XTS-150 and 150B
airplanes registered for operation in
Australia.

The Australian and Malaysian ADs
were issued based on reports of cracks
in the gusset weld area of the canard
inboard flap hinge support brackets on
several of the affected airplanes. Neither
authority has been able to attribute the
cracks to a specific cause. The probable
causes are:

e manufacturing defects: the part
might have suffered from a burn-
through during welding or the
outperforming stress relieving process
after welding;

e design problems: poor distribution
of stress concentration could create
fatigue hotspots; and

e operational problems: pilot exceeds
Vfe (flap extension speed), inducing
loads higher than the certificated limit
load).

In addition, no information exists
regarding damage tolerance on these
brackets to show the part can absorb any
kind of crack without leading to
immediate failure.

Based on all of this, the CASA and
DCA both issued ADs for their
respective countries that require prior to
further flight initial inspections and
before the first flight of each day
repetitive inspections.

The Eagle Aircraft Model Eagle 150B
is the only affected airplane model type
certificated for operation in the United
States. There are currently 11 of these
airplanes on the U.S. registry.

What is the potential impact if FAA
took no action? Cracks in the canard
inboard flap hinge support brackets, if
not detected and corrected, could lead
to failure of these brackets. This failure
could result in asymmetric flap
deployment and the inability to lower or
raise the flaps with consequent loss of
control of the airplane.

Is there service information that
applies to this subject? Eagle Aircraft
has issued Mandatory Service Bulletin

SB 1109, Revision Original, Effective
Date August 29, 2003.

What are the provisions of this service
information? The service bulletin
includes procedures for performing the
actions required by AD No.: CAM AD
001-2004, dated January 19, 2004.

Did the CASA of Australia and the
DCA of Malaysia inform the United
States under the bilateral airworthiness
agreement? The Model Eagle 150B
airplanes are manufactured in Australia
or Malaysia (with Malaysia having
current State of Design responsibilities)
and are type-certificated for operation in
the United States under the provisions
of section 21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement.

Under this bilateral airworthiness
agreement, the CASA and DCA have
kept us informed of the situation
described above.

FAA’s Determination and Requirements
of This AD

What has FAA decided? We have
examined the CASA’s and DCA’s
findings, reviewed all available
information, and determined that we
need to issue an AD for products of this
type design that are certificated for
operation in the United States.

Since the unsafe condition described
previously is likely to exist or develop
on other Eagle Aircraft Model Eagle
150B airplanes of the same type design
that are registered in the United States,
we are issuing this AD to prevent failure
of the canard inboard flap hinge support
brackets caused by undetected cracks.
This failure could result in asymmetric
flap deployment and the inability to
lower or raise the flaps with consequent
loss of control of the airplane.

What does this AD require? This AD
requires you to perform the actions
referenced in the previously-referenced
service information.

In preparing this rule, we contacted
type clubs and aircraft operators to get
technical information and information
on operational and economic impacts.
We did not receive any information
through these contacts. If received, we
would have included a discussion of
any information that may have
influenced this action in the rulemaking
docket.

Are there differences between this AD
and the Malaysian and Australian ADs?
Yes. The Australian AD allows an
appropriately trained pilot to perform
the visual inspections of the canard
inboard flap hinge support brackets.
Although the Malaysian AD does not
specifically state this, it does refer to the
Australian AD. Regardless, the Federal

Aviation Regulations (14 CFR 43.3) only
allow the pilot to perform preventive
maintenance as described in 14 CFR
part 43, App. A, paragraph (c). These
visual inspections are not considered
preventive maintenance under 14 CFR
part 43, App. A, paragraph (c).
Therefore, an appropriately-rated
mechanic must perform all actions of
this AD.

How does the revision to 14 CFR part
39 affect this AD? On July 10, 2002, we
published a new version of 14 CFR part
39 (67 FR 47997, July 22, 2002), which
governs FAA’s AD system. This
regulation now includes material that
relates to altered products, special flight
permits, and alternative methods of
compliance. This material previously
was included in each individual AD.
Since this material is included in 14
CFR part 39, we will not include it in
future AD actions.

Comments Invited

Will I have the opportunity to
comment before you issue the rule? This
AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
written relevant data, views, or
arguments regarding this AD. Send your
comments to an address listed under
ADDRESSES. Include the docket number,
“FAA-2004-17890; Directorate
Identifier 2004—CE-14—AD" at the
beginning of your comments. We will
post all comments we receive, without
change, to http://dms.dot.gov, including
any personal information you provide.
We will also post a report summarizing
each substantive verbal contact with
FAA personnel concerning this AD.

Using the search function of our
docket Web site, anyone can find and
read the comments received into any of
our dockets, including the name of the
individual who sent the comment (or
signed the comment on behalf of an
association, business, labor union, etc.).
This is docket number FAA-2004—
17890; Directorate Identifier 2004—CE—
14—-AD. You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78) or you may visit
http://dms.dot.gov.

Are there any specific portions of this
AD I should pay attention to? We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. If you contact us through a
nonwritten communication and that
contact relates to a substantive part of
this AD, we will summarize the contact
and place the summary in the docket.
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We will consider all comments received
by the closing date and may amend this
AD in light of those comments and
contacts.

Docket Information

Where can I go to view the docket
information? You may view the AD
docket that contains the AD, any
comments received, and any final
disposition in person at the DMS Docket
Offices between 9 a.m. and 5 p.m.
(eastern standard time), Monday
through Friday, except Federal holidays.
The Docket Office (telephone 1-800—
647-5227) is located on the plaza level
of the Department of Transportation
Nassif Building at the street address
stated in ADDRESSES. You may also view
the AD docket on the Internet at http:/
/dms.dot.gov. The comments will be
available in the AD docket shortly after
the DMS receives them.

Regulatory Findings

Will this AD impact various entities?
We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Will this AD involve a significant rule
or regulatory action? For the reasons
discussed above, I certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.
Include “Docket No. FAA-2004-17890;
Directorate Identifier 2004-CE-14-AD”
in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new airworthiness

directive (AD):

2004-11-04 Eagle Aircraft (Malaysia) SDN.
BHD: Amendment 39-13649; Docket No.

FAA—-2004-17890; Directorate Identifier
2004—-CE-14-AD.

When Does This AD Become Effective?

(a) This AD becomes effective on June 4,
2004.

Are Any Other ADs Affected by This Action?
(b) None.

What Airplanes Are Affected by This AD?

(c) This AD affects Model Eagle 150B
airplanes, all serial numbers, that are
certificated in any category.

What Is the Unsafe Condition Presented in
This AD?

(d) This AD is the result of mandatory
continuing airworthiness information (MCAI)
issued by the airworthiness authority for
Malaysia and Australia. We are issuing this
AD to prevent failure of the canard inboard
flap hinge support brackets caused by
undetected cracks. This failure could result
in asymmetric flap deployment and the
inability to lower or raise the flaps with
consequent loss of control of the airplane.

What Must I Do To Address This Problem?

(e) To address this problem, you must do
the following:

Note: The Australian AD allows an
appropriately trained pilot to perform the
visual inspections of the canard inboard flap
hinge support brackets. Although the
Malaysian AD does not specifically state this,
it does refer to the Australian AD. Regardless,
the Federal Aviation Regulations (14 CFR
43.3) only allow the pilot to perform
preventive maintenance as described in 14
CFR part 43, App. A, paragraph (c).

These visual inspections are not
considered preventive maintenance under 14
CFR part 43, App. A, paragraph (c).
Therefore, an appropriately-rated mechanic
must perform all actions of this AD.

Actions

Compliance

Procedures

(1) Inspect the gusset weld area of the canard
inboard flap hinge support brackets, part
number (P/N) 5731D01-05 and P/N
5731D01-02, for cracks (cracked, lifted, or
missing paint in the area of the weld or sus-
pected cracks).

Initially inspect prior to the next flight after
June 4, 2004 (the effective date of this AD).
Repetitively inspect thereafter before the
first flight of each day.

Follow Eagle Aircraft Mandatory Service Bul-
letin SB 1109, Revision Original, Effective
Date August 29, 20083.

(2) If cracked, lifted, or missing paint in area of
the weld or suspected cracks are found dur-
ing any inspection required in paragraph
(e)(1) of this AD, inspect the affected bracket
more fully as specified in the service bulletin.

Prior to further flight after any inspection re-
quired by paragraph (e)(1) where cracked,
lifted, or missing paint in the area of the
weld or suspected cracks are found.

Follow Eagle Aircraft Mandatory Service Bul-
letin SB 1109, Revision Original, Effective
Date August 29, 2003.

(3) If any crack(s) is/are found during any in-
spection required by this AD, replace the
cracked bracket and continue to inspect per
paragraphs (e)(1) and (e)(2) of this AD.

Replace prior to further flight after the inspec-
tion where cracks are found. Inspect prior
to the next flight after June 4, 2004 (the ef-
fective date of this AD) and thereafter be-
fore the first flight of each day.

Follow Eagle Aircraft Mandatory Service Bul-
letin SB 1109, Revision Original, Effective
Date August 29, 20083.

May I Request an Alternative Method of
Compliance?

(f) You may request a different method of
compliance or a different compliance time
for this AD by following the procedures in 14
CFR 39.19. Unless FAA authorizes otherwise,

send your request to your principal
inspector. The principal inspector may add
comments and will send your request to the
Manager, Standards Office, Small Airplane
Directorate, FAA. For information on any
already approved alternative methods of

compliance, contact Doug Rudolph,
Aerospace Engineer, FAA, Small Airplane
Directorate, 901 Locust, Room 301, Kansas
City, Missouri 64106; telephone: (816) 329—
4059; facsimile: (816) 329—-4090.
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May I Obtain a Special Flight Permit for This
AD?

(g) No. Special flight permits are not
allowed for this AD. Part 39 of the Federal
Aviation Regulations (14 CFR part 39)
provides blanket approval of special flight
permits for ADs, unless otherwise specified
in the individual AD. The FAA has
determined that the safety issue is severe
enough that failure of the canard inboard flap
hinge support brackets must be prevented
and cracks in this area must be detected
before further operation.

Does This AD Incorporate Any Material by
Reference?

(h) You must do the actions required by
this AD following the instructions in Eagle
Aircraft Mandatory Service Bulletin SB 1109,
Revision Original, Effective Date August 29,
2003. The Director of the Federal Register
approved the incorporation by reference of
this service bulletin in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. You may get
a copy from Eagle Aircraft, P.O. Box 1028,
Pejabat Pos Besar Melaka, 75150 Melaka,
Malaysia; telephone: (606) 317—4105;
facsimile: (606) 317—-7213. You may review
copies at FAA, Central Region, Office of the
Regional Counsel, 901 Locust, Room 506,
Kansas City, Missouri 64106; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, go
to: http://www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html or call (202) 741-6030.
You may view the AD docket at the Docket
Management Facility; U.S. Department of
Transportation, 400 Seventh Street, SW.,
Nassif Building, Room PL—401, Washington,
DC, or on the Internet at http://dms.dot.gov.

Is There Other Information That Relates to
This Subject?

(i) Malaysian AD No.: CGAM AD 001-2004,
dated January 19, 2004, and Australian AD
No.: CASA AD/X-TS/5, dated October 2003,
also address the subject of this AD.

Issued in Kansas Gity, Missouri, on May
20, 2004.
Dorenda D. Baker,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 04-11876 Filed 5—-26—-04; 8:45 am|]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2004-17296; Airspace
Docket No. 04—AEA-03]

Amendment of Class E Airspace;
Lynchburg, VA

AGENCY: Federal Aviation
Administration (FAA) DOT.

ACTION: Final rule.

SUMMARY: This action amends the Class
E airspace at Lynchburg, VA. Controlled
airspace extending upward from 700
feet Above Ground Level (AGL) is
needed to contain aircraft operating into
Falwell Airport, Lynchburg, VA, under
Instrument Flight Rules (IFR).

EFFECTIVE DATES: 0901 UTC November
25, 2004.

FOR FURTHER INFORMATION CONTACT: Mr.
Francis Jordan, Airspace Specialist,
Airspace Branch, AEA-520, Air Traffic
Division, Eastern Region, Federal
Aviation Administration, 1 Aviation
Plaza, Jamaica, New York 11434—4809,
telephone: (718) 553—4521.
SUPPLEMENTARY INFORMATION:

History

On April 13, 2004, a notice proposing
to amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) by
modifying the Class E airspace area at
Lynchburg, VA was published in the
Federal Register (69FR 19360-19361).
The proposed action would provide
additional controlled airspace to
accommodate Standard Instrument
Approach Procedures (SIAP), based on
area navigation (RNAV), to Falwell
Airport. Interested parties were invited
to participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA
on or before May 13, 2004. No
comments to the proposal were
received. The rule is adopted as
proposed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace area
designations for airspace extending
upward from the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9L, dated September 2,
2003, and effective September 16, 2003,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designated listed in this document will
be published in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) provides controlled Class E
airspace extending upward from 700
feet above the surface for aircraft
conducting IFR operations within a 6.5-
mile radius of Falwell Airport,
Lynchburg, VA.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “‘significant regulatory action*
under Executive Order 12866; (2) is not

a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; EO 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amendment]

m The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9L, Airspace
Designations and Reporting Points,
dated September 2, 2003; and effective
September 16, 2003, is amended as
follows:

Paragraph 6005 Class E Airspace Areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AEA VA E5 Lynchburg, VA (Revised)

Lynchburg Regional-Preston Glenn Field,
Lynchburg, VA

(Lat. 37°19’36” N., long. 79°12°02” W.)
Falwell Airport

(Lat. 37°22°41” N., long. 79°07°20” W.)
Lynchburg VORTAC
(Lat. 37°15"17” N., long. 79°14’11” W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Lynchburg Regional-Preston Glenn
Field and within 2.7 miles each side of the
Lynchburg VORTAC 200° radial extending
from the 6.5-mile radius to 7.4 miles south
of the VORTAC and within 3.1 miles each
side of the Lynchburg VORTAC 022° radial
extending from the 6.5-mile radius to 21.3
miles northeast of the VORTAC and within
a 6.5-mile radius of Falwell Airport.

* * * * *
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Issued in Jamaica, New York on May 18,
2004.

John G. McCartney,

Assistant Manager, Air Traffic Division,
Eastern Region.

[FR Doc. 04—11895 Filed 5—-26—04; 8:45 am)]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2004-17722; Airspace
Docket No. 04-ACE-34]

Modification of Class E Airspace;
McCook, NE

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends title 14
Code of Federal Regulations, part 71 (14
CFR 71) by revising Class E airspace
areas at McCook, NE. A review of the
Class E airspace surface area and the
Class E airspace area extending upward
from 700 feet above the surface at
McCook, NE reveals neither reflects the
current McCook Municipal Airport
airport reference point (ARP). The Class
E airspace surface area does not comply
with criteria for extensions and the
Class Airspace area extending upward
from 700 feet above ground level (AGL)
does not comply with criteria for
diverse departures. These airspace areas
are modified to conform to the criteria
in FAA Orders.

DATES: This direct final rule is effective
on 0901 UTC, September 30, 2004.
Comments for inclusion in the Rules
Docket must be received on or before
July 26, 2004.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2004-17722/
Airspace Docket No. 04—ACE-34, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.

FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:

(816) 329-2524.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR part 71 modifies
the Class E surface area and the Class E
airspace area extending upward from
700 feet above the surface at McCook,
NE. An examination of controlled
airspace for McCook, NE revealed that
the McCook Municipal Airport ARP
used in the legal descriptions for both
Class E airspace areas is incorrect.
Extensions to the Class E surface area
are redefined relative to the McCook
very high frequency omni-directional
range (VOR)/distance measuring
equipment (DME) facility and its
radials. The Class E airspace area
extending upward from 700 feet above
the surface is increased from a 6.8-mile
radius to a 7.6-mile radius of McCook
Municipal Airport in order to comply
with the criteria for 700 feet AGL
airspace required for diverse departures.
These modifications bring the legal
descriptions of the McCook, NE Class E
airspace areas into compliance with
FAA Orders 7400.2E, Procedures for
Handling Airspace Matters, and
8260.19C, Flight Procedures and
Airspace. Class E airspace areas
designed as surface areas are published
in Paragraph 6002 of FAA Order
7400.9L, dated September 2, 2003, and
effective September 16, 2003, which is
incorporated by reference in 14 CFR
71.1. Class E airspace areas extending
upward from 700 feet or more above the
surface of the earth are published in
Paragraph 6005 of the same Order. The
Class E airspace designations listed in
this document would be published
subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment,
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final

rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and

a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Interested parties are invited to
participate in this rulemaking by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2004—17722/Airspace
Docket No. 04—ACE—-34.” The postcard
will be date/time stamped and returned
to the commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a ““significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.



30194

Federal Register/Vol. 69, No. 103/ Thursday, May 27, 2004/Rules and Regulations

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9L, dated
September 2, 2003, and effective
September 16, 2003, is amended as
follows:

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

ACE NE E2 McCook, NE

McCook Municipal Airport, NE

(Lat. 40°12°23” N., long. 100°35"32” W.)
McCook VOR/DME

(Lat. 40°12"14” N., long. 100°3539” W.)

Within a 4.1-mile radius of McCook
Municipal Airport and within 1.8 miles each
side of the McCook VOR/DME 122° radial
extending from the 4.1-mile radius of the
airport to 7 miles southeast of the VOR/DME
and within 1.8 miles each side of the McCook
VOR/DME 326° radial extending from the
4.1-mile radius of the airport to 7 miles
northwest of the VOR/DME. This Class E
airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be continuously published in
the Airport/Facility Director.

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACENE E5 McCook, NE

McCook Municipal Airport, NE
(Lat. 40°12°23” N, long. 100°35"32” W.)
That airspace extending upward from 700
feet above the surface within a 7.6-mile
radius of McCook Municipal Airport.

* * * * *

Issued in Kansas City, MO, on May 11,
2004.

Paul J. Sheridan,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 04—11894 Filed 5—26—-04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 510 and 558
[Docket No. 1993P-0174]
Requirements for Liquid Medicated

Animal Feed and Free-Choice
Medicated Animal Feed

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is changing the
regulations for liquid medicated feed
and free-choice medicated feed. By
changing the regulations for liquid
medicated feed, FDA is clarifying: What
data are required to demonstrate
chemical and physical stability of a drug
in liquid feed, how such data may be
submitted for use in the new animal
drug approval process, and which liquid
medicated feeds may be manufactured
in a feed manufacturing facility that has
not obtained a medicated feed mill
license from FDA. By changing the
regulations for free-choice medicated
feed, FDA is ensuring that they are
consistent with the requirements for
liquid medicated feed, and that
provisions for free-choice medicated
feed and liquid medicated feed comply
with the terms of the Animal Drug
Availability Act (ADAA) of 1996.

DATES: This rule is effective June 28,
2004.

FOR FURTHER INFORMATION CONTACT:
Dragan Momcilovic, Center for
Veterinary Medicine (HFV-226), Food
and Drug Administration, 7500 Standish
Pl., Rockville, MD 20855, 301-827—
0169, e-mail: dmomcilo@cvm.fda.gov.

SUPPLEMENTARY INFORMATION:

I. Background

In the Federal Register of May 28,
2003 (68 FR 31645), FDA proposed
changing regulations for liquid
medicated feed and free-choice
medicated feed and provided 90 days
for comments on the proposed changes.

Several events led to the development
of the proposed rule. First, an April 30,
1993, citizen petition requested that

FDA amend §558.5 (21 CFR 558.5) to
clarify the information and data needed
to demonstrate chemical and positional
(physical) stability in liquid medicated
feeds and describe circumstances under
which a medicated feed application
(MFA) will or will not be required.
Second, our November 21, 1996 (61 FR
59209) advanced notice of proposed
rulemaking, which we issued seeking
comments concerning various issues for
the development of regulations
implementing provisions of ADAA,
prompted the Animal Feed Industry
Association to propose changes to the
new animal drug requirements
regarding free choice administration in
feeds (§510.455 (21 CFR 510.455)).The
proposed changes to § 510.455 would
adopt the terms of feed mill licensing in
accordance with ADAA and allow a
feed manufacturer to submit a new
animal drug application (NADA) for the
approval of a Type A medicated article
for use in the subsequent manufacture
of a free-choice medicated feed. This
document contains the liquid medicated
feed and free-choice medicated feed
final rules.

II. Summary of the Proposed Rule

A. Liquid Medicated Feed

The proposed rule had the following
objectives: (1) Replaced the references to
“medicated feed application” in the
current rule with the term “medicated
feed mill license,” (2) defined the types
of liquid medicated feed covered by this
regulation, (3) clarified the types of
approvals required for liquid medicated
feed, (4) explained that an approval is
required for a drug intended for use in
a liquid feed and clarifies the
procedures and requirements for
demonstrating chemical and physical
stability of a drug in liquid feed, (5)
permitted submission of the stability
data through a master file (MF) for
reference by a subsequent applicant, (6)
explained what information will be
included in the published approval of a
drug for use in liquid feed, (7) identified
the conditions under which an
approved medicated feed mill license
will be required for the manufacture of
a liquid medicated feed, and (8)
described the labeling provisions for
several drugs approved for use in water
but not in liquid feed. We invited
comments on whether or not the waiver
provision needs to continue to be
available because no one has invoked
the provision since its inception in
1973.

B. Free-Choice Medicated Feed

The proposed rule had the following
objectives: (1) Modified the current rule



Federal Register/Vol. 69, No. 103/ Thursday, May 27, 2004/Rules and Regulations

30195

by providing a definition of free-choice
medicated feed, (2) explained that one
of three types of NADAs is required for
a drug intended for use in a free-choice
feed, (3) specified the data required for
such applications and the procedures
for their submission, (4) explained how
such data must be submitted, (5) stated
what information will be included in
the published approval of a new animal
drug intended for use in free-choice
feed, and (6) explained the situations
that will require a medicated feed mill
license for the manufacture of a free-
choice medicated feed.

III. Comments on the Proposed Rule

We received three letters commenting
on the proposed rule: Two from trade
associations and one from a feed
manufacturer. The letters were
supportive of the proposed rule. Issues
addressed in the comments included
waivers from labeling provisions,
certified letters containing proprietary
information, and the free-choice and
liquid feed stability data requirements.

Following is our response to
comments, grouped by issue:

A. Waiver From Labeling Provisions

(Comment 1) Two comments stated
that the proposed rule should retain the
labeling provisions allowing a waiver of
warning statements on labels of dry
medicated feeds containing bacitracin,
oxytetracycline, and/or
chlortetracycline, as specified in
§558.5(i). One of the two comments
pointed out that the waiver option
should be retained because it provides
needed information to liquid feed
manufacturers while granting
appropriate labeling flexibility to new
animal drug applicants. The other
comment indicated that although the
waiver has not been sought in the past,
there are indications that several firms
are considering to request such a waiver
in the future.

We agree with the two comments and
are retaining the waiver option in this
final rule.

B. Providing a Certified Letter With the
Formula and/or Specifications of a Free-
Choice or a Liquid Medicated Feed
Product

(Comment 2) Two comments
expressed concern about our intention,
expressed in the preamble of the
proposed rule, to provide both the
NADA and the MF holder with a
certified letter setting forth the formula
and/or specifications of a free-choice or
a liquid medicated feed product, where
the formula and/or specifications are
not published in a regulation. The two
comments argued that the certified

letter, which contains proprietary
information, should only be issued to
the MF holder who owns that
information, and not to the NADA
holder.

We agree with these two comments
and intend to provide a certified letter
only to the owner of the proprietary
formula and/or specifications, who is
typically the MF holder.

(Comment 3) Two comments stated
that currently there are many free-
choice and liquid medicated feed
products approved through an MF for
which no such certified letters have
been provided to the MF holders. In
order to avoid possible confusion at feed
mill inspections, where some products
may have a certified letter and others
may not, the two comments stated that
FDA should either issue such certified
letters to the MF holders of all such
previously approved free-choice and
liquid medicated feeds, or make it clear
in this rule that the certified letter route
applies only to free-choice and liquid
feeds approved after a certain date.

We intend to provide a certified letter
to the owner of the proprietary formula
and/or specifications of those free-
choice and liquid medicated feed
products that are approved after the
effective date of this rule. We do not
intend to issue certified letters for feed
products approved before the effective
date of this rule. Firms that are making
such feed products must be in
compliance with existing requirements
and regulations pertaining to the
manufacture of those products.

C. The Free-Choice and Liquid Feed
Stability Data Requirements

(Comment 4) Two comments stated
that the agency should revisit the
stability data requirements as well as
the consumption data and
manufacturing chemistry requirements
articulated in the original April 30,
1993, citizen petition and revise the
present liquid feed and free choice feed
guidances regarding these topics.

This comment falls outside of the
scope of this rulemaking. Comments
pertaining to FDA guidance documents
should be sent to the dockets for those
documents. More information on how to
submit comments to FDA guidance
documents can be found at http://
www.fda.gov/cvm/guidance/
guidance.html#purpose.

IV. Final Rules

The final rules for liquid medicated
feed and free-choice medicated feeds
adopt the proposed rules without
change. For both the liquid medicated
feed and free-choice medicated feed
final rules, FDA concluded that an

approved medicated feed mill license
should be required for facilities that
manufacture free-choice or liquid
medicated feeds with proprietary
formulas and/or specifications. Where
the formula and/or specifications are
published, FDA has an assurance that
medicated feed mills have access to the
information necessary to manufacture
the approved free-choice or liquid
medicated feed. Where the formula and/
or specifications are proprietary,
medicated feed mills might attempt to
manufacture the free choice or liquid
medicated feed knowing only that the
drug is approved for use in free-choice
or liquid medicated feed, but not
knowing the formula and/or
specifications. Manufacture of such
feeds without this crucial information
could endanger animal health and
public health. Section 510(h) of the act
(21 U.S.C. 360(h)) requires that FDA
inspect licensed medicated feed mills at
least once every 2 years. During such
inspections, FDA can ensure that
medicated feed mills manufacturing
free-choice or liquid medicated feed
with proprietary formulas and/or
specifications have the approved
formula and/or specifications.

V. Environmental Impact

We have carefully considered the
potential environmental impacts of this
rule and determined under 21 CFR
25.30(h) that this action is of a type that
does not individually or cumulatively
have a significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

This final rule merely clarifies
existing regulations concerning liquid
medicated feeds and free-choice
medicated feeds.

VI. Analysis of Impacts

FDA has examined the impacts of this
final rule under Executive Order 12866
and the Regulatory Flexibility Act (5
U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Public
Law 104—4). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages, distributive
impacts and equity). We believe that
this final rule is consistent with the
regulatory philosophy and principles
identified in Executive Order 12866. We
have also determined that the rule is not
a significant regulatory action as defined
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by the Executive order and so is not
subject to review under the Executive
order. Under the Regulatory Flexibility
Act, if a regulation has a significant
impact on a substantial number of small
entities, the agency must analyze
regulatory options that would minimize
the impact on small entities. FDA
certifies in accordance with the
Regulatory Flexibility Act (5 U.S.C.
601-612) that this rule will not have a
significant economic impact on a
substantial number of small entities,
and therefore, a regulatory flexibility
analysis is not required.

Section 202(a) of the Unfunded
Mandates Reform Act requires that
agencies prepare a written statement of
anticipated costs and benefits before
proposing any regulation that may result
in an expenditure by state, local and
tribal governments in the aggregate, or
by the private sector, of $100 million or
more (adjusted annually for inflation) in
any one year. The Unfunded Mandates
Reform Act does not require FDA to
prepare a statement of costs and benefits
for this final rule because the rule is not
expected to result in any 1 year
expenditure that would exceed $100
million adjusted for inflation. The
current inflation-adjusted statutory
threshold is approximately $110
million.

The rule is intended to clarify,
simplify, and elaborate on the current
regulations concerning liquid medicated
feeds and free-choice medicated feeds.
This rule, which provides more precise
and detailed provisions than the
previous regulations, responds to
requests submitted in citizen petitions
and comments by an industry
association. It also makes changes to the
regulatory language for free-choice
medicated feeds in order to be
consistent with the ADAA provision
that replaced the medicated feed
application system with the medicated
feed mill licensing system.

We did not receive any comments to
the proposed rule that questioned the
conclusions of the cost and benefit
discussions. Further, changes made to
the proposed rule as a result of other
comments would not affect these
conclusions. As such, we restate them
for this final rule.

A. Liquid Medicated Feeds

The final rule for liquid medicated
feeds clarifies the types of liquid
medicated feeds for which a separate
new animal drug approval is necessary
and for which a medicated feed mill
license is necessary. In particular, it
fully elaborates on the procedures and
requirements for demonstrating the
chemical and physical stability of a drug

in liquid feeds, as well as how the data
from such a demonstration can be
submitted to the agency.

The rule references requirements
under 21 CFR 514.1 that are currently
required for the approval of all new
animal drugs. As these requirements do
not represent a new burden, there is no
cost associated with this aspect of the
rule. Likewise, the rule adds to the
current labeling provisions for certain
drugs that are approved for use in
animal feed or drinking water but not
approved for use in certain liquid feeds.
The rule describes the waiver process
for the exclusion of certain products
from these labeling requirements.
Because this waiver process already
exists under the current rule, it will not
impose any additional cost to industry.

B. Free-Choice Medicated Feed

The revisions to § 510.455 concern
free-choice medicated feed and very
closely follow the liquid medicated feed
proposal. Section 510.455 clarifies and
elaborates on the NADA requirements
for drugs intended for use in free-choice
medicated feeds. In addition, it replaces
the language that provided for the
medicated feed application with
language for the medicated feed mill
licensing system that was created by
ADAA. Because the estimated costs and
benefits of the feed mill licensing
system were prepared for the final
regulations implementing that system,
these costs and benefits are not
considered to be effects of this rule. In
total, the rule is not expected to impose
any new compliance burdens on the
industry and is not associated with any
costs.

It is possible that the final rule will,
in fact, result in some cost savings due
to the provision that eliminates the
requirement for a medicated feed mill
license for the manufacture of some
liquid and free-choice medicated feeds
that contain a Category I drug. In recent
years, we have received an average of
128 medicated feed mill license
applications annually. Since the
applications do not explicitly specify
the types of medicated feed that would
be manufactured, we are not able to
estimate the size of the decrease in
applications that would be expected as
a result of the rule. However, we would
expect there to be some decrease in
applications as some feed mills would
be exempted from this requirement in
the future. We believe this could lead to
a modest cost savings for these feed
mills. Further, the increased clarity and
simplification of §§510.455 and 558.5
would be expected to result in
additional cost savings to industry in
the preparation of new animal drug

applications to the agency. We cannot
precisely quantify such savings, but
believe the impact to be modest.

VII. Federalism

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. FDA has
determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, the
agency has concluded that the final rule
does not contain policies that have
federalism implications as defined in
the Executive order and, consequently,
a federalism summary impact statement
is not required.

VIII. Paperwork Reduction Act of 1995

In this final rule, § 558.5 specifies
procedures for obtaining a waiver from
labeling requirements for certain drugs
intended for use in animal feed or
drinking water but not approved for use
in liquid medicated feed. The following
items must be included in a request for
waiver: (1) A copy of the product label;
(2) a description of the formulation; and
(3) information to establish that the
physical, chemical, or other properties
of the product are such that diversion to
use in liquid medicated feeds is
unlikely. This information would be
collected if the manufacturer or sponsor
chose not to include the required
warning “FORUSE IN ___ ONLY, NOT
FOR USE IN LIQUID MEDICATED
FEEDS” on its product label. The
sponsor or manufacturers would then
need to satisfy the requirements of the
waiver section of the regulation. The
proposed burden estimate for this
collection of information is 5 hours and
will be included under the clearance for
“New Animal Drug Application,” Office
of Management and Budget (OMB)
control number 0910-0032. All related
data collections are already covered
under OMB control number 0910-0032.

IX. Conforming Changes

FDA has made conforming changes in
its regulations in 21 CFR 558.95,
558.305, 558.311, 558.342, 558.355, and
558.625 to remove references to the term
“medicated feed application.” These
conforming changes ensure the accuracy
and consistency of the regulations.

List of Subjects
21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
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Reporting and recordkeeping
requirements.

21 CFR Part 558

Animal drugs, Animal feeds.
m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR parts 510 and
558 are amended as follows:

PART 510—NEW ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e.
m 2. Section 510.455 is revised to read as
follows:

§510.455 Requirements for free-choice
medicated feeds.

(a) What is free-choice medicated
feed? For the purpose of this part, free-
choice medicated feed is medicated feed
that is placed in feeding or grazing areas
and is not intended to be consumed
fully at a single feeding or to constitute
the entire diet of the animal. Free-choice
feeds include, but are not limited to,
medicated blocks (agglomerated feed
compressed or rendered into a solid
mass and cohesive enough to hold its
form), mineral mixes, and liquid feed
tank supplements (“lick tank”
supplements) containing one or more
new animal drugs. The manufacture of
medicated free-choice feeds is subject to
the current good manufacturing practice
regulations in part 225 of this chapter
for medicated feeds.

(b) What types of approvals are
required for new animal drugs intended
for use in free-choice feed? New animal
drugs intended for use in free-choice
feed must be approved for such use
under section 512 of the Federal Food,
Drug, and Cosmetic Act (the act) (21
U.S.C. 360(b)), as:

(1) An original new animal drug
application (NADA),

(2) A supplemental NADA, or

(3) An abbreviated NADA.

(c) What are the approval
requirements for new animal drugs
intended for use in free-choice feed? (1)
An approval under section 512 of the
act is required for any new animal drug
intended for use in a free-choice feed.

(2) An approved NADA for a Type A
medicated article intended for use in
free-choice feed must contain the
following information:

(i) Data, or reference to data in a
master file (MF), showing that the target
animal consumes the new animal drug
in the Type C free-choice feed in an
amount that is safe and effective
(consumption/effectiveness data); and

(ii) Data, or reference to data in a MF,
showing the relevant ranges of
conditions under which the drug will be
chemically and physically stable in the
Type C free-choice feed under field
conditions.

(d) How are consumption/
effectiveness and/or stability data to be
submitted? The data must be submitted
as follows:

(1) Directly in the NADA, by a
sponsor; and/or

(2) To an MF that a sponsor may then
reference in its NADA with written
consent of the MF holder.

(e) What will be stated in the
published approval for a new animal
drug intended for use in free-choice
feed? The approval of a new animal
drug intended for use in free-choice
feed, as published in this subchapter,
will include:

(1) The formula and/or specifications
of the free-choice medicated feed, where
the owner of this information requests
such publication, or

(2) A statement that the approval has
been granted for a proprietary formula
and/or specifications.

(f) When is a medicated feed mill
license required for the manufacture of
a free-choice medicated feed? An
approved medicated feed mill license is
required for the manufacture of the
following types of feeds:

(1) All free-choice medicated feeds
that contain a Category II drug, and

(2) Free-choice medicated feeds that
contain a Category I drug and use a
proprietary formula and/or
specifications.

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

m 3. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.
m 4. Section 558.5 is revised to read as
follows:

§558.5 Requirements for liquid medicated
feed.

(a) What types of liquid medicated
feeds are covered by this section? This
section covers the following types of
liquid medicated feed:

(1) Type B feed that is intended for
further manufacture of other medicated
feeds (§ 558.3(b)(3)) or:

(2) Type C feed that is intended for
the following:

(i) Further manufacture of another
Type C feed, or

(ii) Top-dressing (adding on top of the
usual ration) (§558.3(b)(4)).

(b) How is liquid free-choice
medicated feed regulated? Liquid free-
choice medicated feed is covered by this
section and by § 510.455.

(c) What types of approvals are
required for new animal drugs intended
for use in liquid feed? New animal drugs
intended for use in liquid feed must be
approved for such use under section 512
of the act, as:

(1) An original NADA,

(2) A supplemental NADA, or

(3) An abbreviated NADA.

(d) What are the approval
requirements for new animal drugs
intended for use in liquid feed? (1) An
approval under section 512 of the act is
required for any new animal drug
intended for use in a liquid feed; and

(2) An approved new animal drug
application (NADA) for a drug intended
for use in liquid feed must contain the
following information:

(i) Data, or a reference to data in a
master file (MF), that shows the relevant
ranges of conditions under which the
drug will be chemically stable in liquid
feed under field use conditions; and

(ii) Data, or a reference to data in an
MF, that shows that the drug is
physically stable in liquid feed under
field conditions; or

(iii) Feed labeling with recirculation
or agitation directions as follows:

(A) For liquid feeds stored in
recirculating tank systems: Recirculate
immediately prior to use for not less
than 10 minutes, moving not less than
1 percent of the tank contents per
minute from the bottom of the tank to
the top. Recirculate daily as described
even when not used.

(B) For liquid feeds stored in
mechanical, air, or other agitation-type
tank systems: Agitate immediately prior
to use for not less than 10 minutes,
creating a turbulence at the bottom of
the tank that is visible at the top. Agitate
daily as described even when not used.

(e) How are chemical and physical
stability data to be submitted? The data
must be submitted as follows:

(1) Directly in the NADA,

(2) By a sponsor, or

(3) To an MF that a sponsor may then
reference in its NADA with written
consent of the MF holder.

(f) What will be stated in the
published approval for a new animal
drug intended for use in liquid feed?
The approval of a new animal drug
intended for use in liquid feed as
published in this subchapter will
include the following requirements:

(1) The formula and/or specifications
of the liquid medicated feed, where the
owner of this information requests such
publication; and/or

(2) A statement that the approval has
been granted for a proprietary formula
and/or specifications.

(g) When is a medicated feed mill
license required for the manufacture of
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a liquid medicated feed? An approved
medicated feed mill license is required
for the manufacture of the following
types of feeds:

(1) All liquid medicated feeds that
contain a Category II drug, and

(2) Liquid medicated feeds that
contain a Category I drug and use a
proprietary formula and/or
specifications.

(h) What measures are in place to
prevent certain drugs, approved for use
in animal feed or drinking water but not
in liquid medicated feed, from being
diverted to use in liquid feeds? Any
product containing any form of
bacitracin, oxytetracycline, or
chlortetracycline, intended for oral
administration via animal feed and/or
drinking water, and not approved for
use in a liquid medicated feed must
include in its labeling the following
statement: “FORUSEIN ___ ONLY.
NOT FOR USE IN LIQUID MEDICATED
FEEDS.” The blank may be filled in
with the words: “DRY FEEDS”,
“DRINKING WATER”, or “DRY FEEDS
AND DRINKING WATER”.

(i) Can the labeling provisions of
paragraph (h) of this section be waived,
and how can I apply for a waiver? (1)
The labeling provisions of paragraph (h)
of this section may be waived if there is
evidence to indicate that it is unlikely
a new animal drug would be used in the
manufacture of a liquid medicated feed.

(2) To obtain a waiver, you must
submit a letter requesting a waiver to
the Office of New Animal Drug
Evaluation (HFV-100), Center for
Veterinary Medicine, Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855.

(3) The letter must include a copy of
the product label; a description of the
formulation; and information to
establish that the physical, chemical, or
other properties of the new animal drug
are such that diversion to use in liquid
medicated feed is unlikely.

(j) What else do I need to know about
the labeling provisions of paragraph (h)
of this section? The labeling provisions
of paragraph (h) of this section may be
implemented without prior approval as
provided for in § 514.8(d) and (e) of this
chapter.

§558.95 [Amended]

m 5. Section 558.95 is amended in
paragraph (d)(4)(iii)(d) by removing the
last sentence.

§558.305 [Amended]

m 6. Section 558.305 is amended in
paragraphs (d)(1)(i) and (d)(1)(ii) by

removing ‘“Type B” wherever it appears.

m 7. Section 558.311 is amended by
revising paragraph (d); in paragraph

(e)(2)(iv) by removing ‘; each use of this
Type C free-choice feed must be the
subject of an approved FD—-1900 as
provided in § 510.455 of this chapter”;
and in paragraph (e)(3)(iv) by removing
the last sentence to read as follows:

§558.311 Lasalocid.
* * * * *

(d) Special considerations. (1) Type C
cattle and sheep feeds may be
manufactured from lasalocid liquid
Type B feeds which have a pH of 4.0 to
8.0 and bear appropriate mixing
directions as follows:

(i) For liquid feeds stored in
recirculating tank systems: Recirculate
immediately prior to use for no less than
10 minutes, moving not less than 1
percent of the tank contents per minute
from the bottom of the tank to the top.
Recirculate daily as described even
when not used.

(ii) For liquid feeds stored in
mechanical, air, or other agitation-type
tank systems: Agitate immediately prior
to use for not less than 10 minutes,
creating a turbulence at the bottom of
the tank that is visible at the top. Agitate
daily as described even when not used.

(2) A physically stable lasalocid
liquid feed will not be subject to the
requirements for mixing directions
prescribed in paragraph (d)(1) of this
section provided it has a pH of 4.0 to 8.0
and contains a suspending agent(s)
sufficient to maintain a viscosity of not
less than 300 centipoises per second for
3 months.

(3) If a manufacturer is unable to meet
the requirements of paragraph (d)(1) or
(d)(2) of this section, the manufacturer
may secure approval of a positionally
stable liquid feed by:

(i) Either filing a new animal drug
application for the product or
establishing a master file containing
data to support the stability of its
product;

(ii) Authorizing the agency to
reference and rely upon the data in the
master file to support approval of a
supplemental new animal drug
application to establish physical
stability; and

(iii) Requesting the sponsor of an
approved new animal drug application
to file a supplement to provide for use
of its lasalocid Type A article in the
manufacture of the liquid feed specified
in the appropriate master file. If the data
demonstrate the stability of the liquid
feed described in the master file, the
supplemental new animal drug
application will be approved. The
approval will provide a basis for the
individual liquid feed manufacturer to
manufacture under a medicated feed
license the liquid mediated feed

described in the master file. A
manufacturer who seeks to market a
physically unstable lasalocid liquid feed
with mixing directions different from
the standard directions established in
paragraph (d)(1) of this section may also
follow this procedure.

(4) If adequate information is
submitted to show that a particular
liquid feed containing lasalocid is stable
outside the pH of 4.0 to 8.0, the pH
restriction described in paragraphs
(d)(1) and (d)(2) of this section may be
waived.

§558.342 [Amended]

m 8. Section 558.342 is amended in
paragraphs (d)(1)(i) and (d)(1)(ii) by
removing the phrase “Type B or C”’; and
in paragraph (d)(2) by removing
“positionally” and by adding in its place
“physically.”

m 9. Section 558.355 is amended by
adding paragraph (d)(12); and by revising
paragraphs (£)(3)(1)(b)(2), (£)(3)(1)(b)(2),
(B(3)(ix)(b), (H)(6)(H)(P)(1), and
D(6)(1)(b)(2) to read as follows:

§558.355 Monensin.
* * * * *

(d) * k%

(12) Mixing directions for liquid feeds
requiring recirculation or agitation:

(i) For liquid feeds stored in
recirculating tank systems: Recirculate
immediately prior to use for not less
than 10 minutes, moving not less than
1 percent of the tank contents per
minute from the bottom of the tank to
the top. Recirculate daily as described
even when not used.

(ii) For liquid feeds stored in
mechanical, air, or other agitation-type
tank systems: Agitate immediately prior
to use for not less than 10 minutes,
creating a turbulence at the bottom of
the tank that is visible at the top. Agitate
daily as described even when not used.
* * * * *

(f) Conditions of use. It is used as
follows:

(3) Cattle—(i) Amount per ton.
Monensin, 5-30 grams.

(b) Limitations. (1) Feed only to cattle
being fed in confinement for slaughter.
Feed continuously in complete feed at
a rate of 50 to 360 milligrams of
monensin per head per day; as
monensin sodium. Complete feeds may
be manufactured from monensin liquid
Type B feeds. The liquid Type B feeds
have a pH of 4.3 to 7.1 and their labels
must bear appropriate mixing directions
as defined in paragraph (d)(12) of this
section. The liquid feed must bear
caution statement as follows: Inadequate
mixing, (recirculation or agitation), of
liquid feeds has resulted in increased
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monensin concentration which has been
fatal to cattle.

(2) An approved physically stable
monensin liquid feed will not be subject
to the requirements for mixing
directions defined in paragraph (d)(12)
of this section. A manufacturer may
secure approval of a physically stable
liquid feed by:

(1) Either filing an NADA for the
product or by establishing a master file
containing data to support the stability
of its product;

(i7) Authorizing the agency to
reference and rely upon the data in the
master file to support approval of a
supplemental NADA to establish
physical stability; and

(7ii) Requesting No. 000986 in
§510.600(c) of this chapter to file a
supplemental NADA to provide for the
use of its monensin Type A article in
the manufacture of the liquid feed
specified in the appropriate master file.
If the data demonstrate the stability of
the liquid feed described in the master
file, the agency will approve the
supplemental NADA. The approval will
provide a basis for the individual liquid
feed manufacturer to manufacture the
liquid medicated feed under a
medicated feed mill license described in
the master file. A manufacturer who
seeks to market a physically unstable
monensin liquid feed with mixing
directions different from the standard
established in paragraph (d)(12) of this
section may also follow this procedure.

(ix) Amount. * * *

* * * * *

(b) Limitations. Feed only to cattle
being fed in confinement for slaughter.
Feed continuously at the rate of 8.2 to
10.2 kilograms (18 to 22.5 pounds) of
Type C medicated feed per head per day
to supply 240 milligrams of monensin
and 90 milligrams of tylosin per head
per day; as monensin sodium; as tylosin
phosphate. Do not allow horses or other
equines access to feeds containing
monensin. Ingestion of monensin by
equines has been fatal. Safe use in
unapproved species and breeding cattle
has not been established. The liquid
medicated feed must bear expiration
date of 14 days after date of
manufacture. The mixing directions for
this liquid medicated feed stored in
recirculation or agitation tank systems
are as defined in paragraph (d)(12) of
this section.

* * * * *

(6) Goats—(i) Amount per ton.
Monensin, 20 grams.

(b) Limitations. (1) Feed only to goats
being fed in confinement. Do not feed to

lactating goats. Feed continuously in
Type C feed as monensin sodium. Type
C feed may be manufactured from
monensin liquid Type B feeds. The
liquid Type B feeds have a pH of 4.3 to
7.1 and their labels must bear
appropriate mixing directions, as
defined in paragraph (d)(12) of this
section. The liquid feed must bear
caution statement as follows: Inadequate
mixing, (recirculation or agitation), of
liquid feeds has resulted in increased
monensin concentration which could be
fatal to goats.

(2) An approved physically stable
monensin liquid feed will not be subject
to the requirements for mixing
directions defined in paragraph (d)12) of
this section. A manufacturer may secure
approval of a physically stable liquid
feed by:

(1) Either filing an NADA for the
product or by establishing a master file
containing data to support the stability
of its product;

(ii) Authorizing the agency to
reference and rely upon the data in the
master file to support approval of a
supplemental NADA to establish
physical stability; and

(iii) Requesting No. 000986 in
§510.600(c) of this chapter to file a
supplemental NADA to provide for the
use of its monensin Type A article in
the manufacture of the liquid feed
specified in the appropriate master file.
If the data demonstrate the stability of
the liquid feed described in the master
file, the agency will approve the
supplemental NADA. The approval will
provide a basis for the individual liquid
feed manufacturer to manufacture the
liquid medicated feed under a
medicated feed mill license described in
the master file. A manufacturer who
seeks to market a physically unstable
monensin liquid feed with mixing
directions different from the standard
established in paragraph (d)(12) of this
section may also follow this procedure.

§558.625 [Amended]

m 10. Section 558.625 is amended in
paragraphs (c)(1)(i) and (c)(1)(ii) by
removing “Type B” and by removing the
phrase “no fewer than 10 minutes” and
adding in its place the phrase “not less
than 10 minutes”.

Dated: May 18, 2004.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 04-11943 Filed 5-26-04; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD05-04-057]

RIN 1625-AA00

Security Zone; Potomac River,

Washington, DC, and Arlington and
Fairfax Counties, VA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary security zone,
May 27 through May 30, 2004,
encompassing the waters of the Potomac
River in order to safeguard a large
number of high-ranking officials and
spectators attending the dedication of
the National World War II Memorial
from terrorist acts and incidents. This
action is necessary to ensure the safety
of persons and property, and prevent
terrorist acts or incidents. This rule
prohibits vessels and people from
entering the security zone and requires
vessels and persons in the security zone
to depart the security zone, unless
specifically exempt under the
provisions in this rule or granted
specific permission from the Coast
Guard Captain of the Port Baltimore.
DATES: This rule is effective from 4 a.m.
local time on May 27, 2004, through 10
p-m. local time on May 30, 2004.
ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket [CGD05-04—-057] and are
available for inspection or copying at
The Ports and Waterways Department of
Coast Guard Activities Baltimore
between 8 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: Mr.
Ronald L. Houck, at Coast Guard
Activities Baltimore, Waterways
Management Branch, at telephone
number (410) 576—2674.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On May 4, 2004, we published a
notice of proposed rulemaking (NPRM)
entitled ““Security Zone; Potomac River,
Washington, DC and Arlington and
Fairfax Counties, VA" in the Federal
Register (69 FR 24552). We received no
letters commenting on the proposed
rule. No public meeting was requested,
and none was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
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making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date past
May 27, 2004, would be contrary to the
public interest because the security zone
is needed from 4 a.m. May 27 through
10 p.m. May 29, 2004, to protect the
public, high-ranking officials, and ports
and waterways of the United States.

Background and Purpose

Terrorist attacks on September 11,
2001, inflicted catastrophic human
casualties and property damage. These
attacks highlighted the terrorists’ ability
and desire to utilize multiple means in
different geographic areas to increase
their opportunities to successfully carry
out their mission, thereby maximizing
loss of life and destruction of property
using multiple terrorist acts.

Since the September 11, 2001 terrorist
attacks on the World Trade Center in
New York, the Pentagon in Arlington,
Virginia and Flight 93 in Pennsylvania,
the Federal Bureau of Investigation (FBI)
has issued several warnings concerning
the potential for additional terrorist
attacks within the United States. The
threat of maritime attacks is real as
evidenced by the October 2002 attack on
a tank vessel off the coast of Yemen and
the prior attack on the USS COLE. These
attacks manifest a continuing threat to
U.S. assets as described in the
President’s finding in Executive Order
13273 of August 21, 2002 (67 FR 56215,
September 3, 2002) that the security of
the U.S. is endangered by the
September, 11, 2001 attacks and that
such disturbances continue to endanger
the international relations of the United
States. See also Continuation of the
National Emergency with Respect to
Certain Terrorist Attacks (67 FR 58317,
September 13, 2002); Continuation of
the National Emergency With Respect
To Persons Who Commit, Threaten To
Commit, Or Support Terrorism (67 FR
59447, September 20, 2002). The
ongoing hostilities in Afghanistan and
conflict in Iraq have made it prudent for
U.S. ports and waterways to be on a
higher state of alert because the Al
Qaeda organization and other similar
organizations have declared an ongoing
intention to conduct armed attacks on
U.S. interests worldwide.

The Captain of the Port is establishing
a security zone for the dedication of the
National World War II Memorial to
address the aforementioned security
concerns and to take steps to prevent
the catastrophic impact that a terrorist
attack against a large gathering of
spectators and high-ranking officials at
or near the National Mall in
Washington, D.C., would have. This
temporary security zone applies to all

waters of the Georgetown Channel of the
Potomac River, from the surface to the
bottom, between the Long Railroad
Bridge to the Arlington Memorial Bridge
and all waters in between, including the
waters of the Georgetown Channel Tidal
Basin from May 27 through May 30,
2004. Vessels underway at the time this
security zone is implemented will
immediately proceed out of the zone.
We will issue Broadcast Notices to
Mariners to further publicize the
security zone. This security zone is
issued under authority contained in 50
U.S.C. 191 and 33 U.S.C. 1226.

Except for Public vessels and vessels
at berth, mooring or at anchor, this rule
temporarily requires all vessels in the
designated security zone as defined by
this rule to depart the security zone.
However, the COTP may, in his
discretion, grant waivers or exemptions
to this rule, either on a case-by-case
basis or categorically to a particular
class of vessel that otherwise is subject
to adequate control measures.

Discussion of Comments and Changes

The Coast Guard received no
comments on the proposed rule during
the comment period published in the
NPRM. No public meeting was
requested, and none was held. As a
result, no change from the proposed rule
was made.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

The Coast Guard received no
comments on the proposed rule during
the comment period published in the
NPRM. As a result, no change to the
proposed regulatory text was made.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to operate or transit on
the Georgetown Channel of the Potomac
River, from the surface to the bottom,
between the Long Railroad Bridge (the
most eastern bridge of the 5-span,
Fourteenth Street Bridge complex) to
the Arlington Memorial Bridge and all
waters in between, including the waters
of the Georgetown Channel Tidal Basin.
This security zone will not have a
significant economic impact on a
substantial number of small entities
because vessels with compelling
interests that outweigh the port’s
security needs may be granted waivers
from the requirements of the security
zone.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Mr. Ronald
L. Houck, at Coast Guard Sector
Baltimore, Waterways Management
Branch, at telephone number (410) 576—
2674.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888-REG-FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
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impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not

likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-43701), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation. This regulation
establishes a security zone. A
“‘Categorical Exclusion Determination”
is available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the

preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226,1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191,195; 33 CFR 1.05—

1(g), 6.04—1, 6.04—6, and 160.5; Pub. L. 107—
295, 116 Stat. 2064; Department of Homeland
Security Delegation No. 0170.1.

m 2. Add § 165.T05—-057 to read as
follows:

§165.T05-057 Security Zone; Potomac
River, Washington, DC, and Arlington and
Fairfax Counties, Virginia.

(a) Location. The following area is a
security zone: All waters of the
Georgetown Channel of the Potomac
River, from the surface to the bottom,
between the Long Railroad Bridge (the
most eastern bridge of the 5-span,
Fourteenth Street Bridge complex) to
the Arlington Memorial Bridge and all
waters in between, including the waters
of the Georgetown Channel Tidal Basin.

(b) Regulations. (1) Entry into or
remaining in this zone is prohibited
unless authorized by the Coast Guard
Captain of the Port, Baltimore,
Maryland. Except for Public vessels and
vessels at berth, mooring or at anchor,
all vessels in this zone are to depart the
security zone. However, the COTP may,
in his discretion grant waivers or
exemptions to this rule, either on a case-
by-case basis or categorically to a
particular class of vessel that otherwise
is subject to adequate control measures.

(2) Persons desiring to transit the area
of the security zone may contact the
Captain of the Port at telephone number
410-576—2693 or on VHF channel 16
(157.8 MHz) to seek permission to
transit the area. If permission is granted,
all persons and vessels must comply
with the instructions of the Captain of
the Port or his or her designated
representative.

(c) Authority. In addition to 33 U.S.C.
1231 and 50 U.S.C. 191, the authority
for this section includes 33 U.S.C. 1226.

(d) Effective period. This section is
effective from 4 a.m. local time on May
27, 2004, through 10 p.m. local time on
May 30, 2004.

Dated: May 20, 2004.
Evan Q. Kahler,

Commander, U.S. Coast Guard, Acting
Captain of the Port, Baltimore, Maryland.

[FR Doc. 04-12009 Filed 5-26—04; 8:45 am]|
BILLING CODE 4910-15-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[CGD13-04-022]

RIN 1625-AA00

Security Zone; Portland Rose Festival
on Willamette River

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary security zone
surrounding the City of Portland’s
Waterfront Park to include all waters of
the Willamette River, from surface to
bottom, and shoreline to shoreline
between the Hawthorne and Steel
bridges and underneath these bridges.
The Captain of the Port, Portland,
Oregon, is taking this action to
safeguard the vessels participating in
the Portland Rose Festival from
terrorism, sabotage, or other subversive
acts while the vessels are moored at
Waterfront Park. Entry into this zone is
prohibited unless authorized by the
Captain of the Port.

DATES: This rule is effective from
Sunday, June 13, 2004, until the last
vessel departs the Waterfront Park on
Tuesday, June 15, 2004.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket CGD13-04-022 and are available
for inspection or copying at U.S. Coast
Guard Marine Safety Office/Group
Portland, 6767 N. Basin Ave, Portland,
Oregon 97217 between 7 a.m. and 4
p-m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Junior Grade Xochitl
Castafieda, c¢/o Captain of the Port,
Portland Oregon at (503) 240-2594.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On May 29, 2003, the Coast Guard
published a final rule (68 FR 31978)
establishing a security zone. And on
March 26, 2004, we published a notice
(69 FR 15681) stating that this year the
Portland Rose Festival on Willamette
River security zone in 33 CFR 165.1312
would be enforced from June 9, 2004,
until June 13, 2004.

It has become necessary, however, to
extend the time frame from this final
rule by 3 days in order to allow for
contingency planning. We did not
publish a notice of proposed rulemaking

(NPRM) for this regulation. Under 5
U.S.C. 553(b)(B) and 5 U.S.C. 553(d)(3),
the Coast Guard finds that good cause
exists for not publishing an NPRM and
for making this rule effective less than
30 days after publication in the Federal
Register. Publishing a NPRM and
incorporating these events into 33 CFR
165.13-1315 would be contrary to
public interest because the dates for this
event will not always fall on the same
day in future years. In addition,
immediate action is necessary to ensure
the safety and security of vessels
participating in the 2004 Portland Rose
Festival in the navigable waters of the
United States.

Discussion of Rule

This rule, for safety and security
concerns, will control vessel movements
in a security zone surrounding vessels
participating in the 2004 Portland Rose
Festival. U.S. Naval Vessels are covered
under 33 CFR part 165 subpart G—
Protection of Naval Vessels, however,
the Portland Rose Festival is a major
maritime event that draws many
different vessels including Navy, Coast
Guard, Army Corps of Engineers, and
Canadian Maritime Forces. It is crucial
that the same level of security be
provided to all participating vessels.
Entry into this zone is prohibited unless
authorized by the Captain of the Port,
Portland or his designated
representatives. Commercial vessels that
typically transit this section of the
Willamette River are pre-designated and
will suffer only minor inconveniences.
Recreational vessels may suffer from
extended delays and can anticipate a
vessel inspection. Recreational vessels
are encouraged to avoid this area.
Recreational vessels will be allowed
into the zone on a case-by-case basis
following extensive security measures,
and as operations permit. Coast Guard
personnel will enforce this security
zone and the Captain of the Port may be
assisted by other federal, state, or local
agencies.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security.

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under the

regulatory policies and procedures of
DHS is unnecessary.

This expectation is based on the
adequate resources of the Captain of the
Port or his designated representatives,
which will allow for a quick response to
vessels seeking approval to transit
through the security zone. For the above
reasons, the Coast Guard only
anticipates minor economic impact.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which might be small
entities: the owners or operators of
vessels intending to transit or anchor in
this portion of the Willamette River. The
likely impacts to small entities include
minor time delays, potential
inspections, and possibly non-entrance
if the Captain of the Port or his
designated representatives determines
that the vessels participating in the Rose
Festival are threatened. The security
zone will not have a significant
economic impact because adequate
resources will allow for a timely
response from the Captain of the Port or
his designated representatives, to
vessels seeking transit through the
security zone.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking. If the rule
will affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).
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Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
will either preempt State law or impose
a substantial direct cost of compliance
on them. We have analyzed this rule
under that Order and have determined
that it does not have implications for
federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This rule will not effect taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,

Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have considered the
environmental impact of this rule and
concluded that, under figure 21,
paragraph (34)(g), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation because
the temporary security zone will not last
longer than one week in duration. A
“Categorical Exclusion Determination”
is available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04—6, 160.5; Pub. L. 107-
295, 116 Stat. 2064; Department of Homeland
Security Delegation No. 0170.1.

m 2. Temporarily add § 165.T13—-004 to
read as follows:

§165.T13—004 Security Zone; Portland
Rose Festival on Willamette River.

(a) Location. The following area is a
security zone: All waters of the
Willamette River, from surface to
bottom, between the Hawthorne and
Steel bridges and underneath these
bridges.

(b) Effective period. This section is
effective from Sunday, June 13, 2004,
until the last vessel departs the
Waterfront Park on Tuesday, June 15,
2004.

(c) Regulations.

(1) In accordance with § 165.33, entry
into this zone is prohibited unless
authorized by the Coast Guard Captain
of the Port, Portland or his designated

representatives. Section 165.33 also
contains other general requirements.

(2) Persons desiring to transit the area
of the security zone may contact the
Captain of the Port on VHF channel 16
(156.8 MHz) or VHF channel 22A (157.1
MH2z) to seek permission to transit the
area. If permission is granted, all
persons and vessels shall comply with
the instructions of the Captain of the
Port or his or her designated
representative.

Dated: May 18, 2004.
P.D. Jewell,

Captain, U.S. Coast Guard, Captain of the
Port, Portland.

[FR Doc. 04—12007 Filed 5—-26—04; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD11 04-001]
RIN 1625-AA11

Regulated Navigation Area; San
Francisco Bay, San Pablo Bay,
Carquinez Strait, Suisun Bay,
Sacramento River, San Joaquin River,
and Connecting Waters, CA

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is
designating San Francisco Bay, San
Pablo Bay, Carquinez Strait, Suisun Bay,
Sacramento River, San Joaquin River,
and the connecting waters as a
Regulated Navigation Area for the
purpose of prohibiting vessels carrying
Liquefied Hazardous Gas (LHG) from
anchoring in the San Francisco Bay area
and requiring them to proceed directly
to their intended offload facility. By
establishing these requirements, this
rule limits the amount of time vessels
carrying LHG spend in the heavily
populated San Francisco Bay area in
order to reduce the chances that vessels
carrying LHG could be subject to a
terrorist attack or involved in an
accident within these waters.

DATES: This rule is effective June 28,
2004.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket CGD11 04-001, and are available
for inspection or copying at the
Waterways Branch of the Marine Safety
Office San Francisco Bay, Coast Guard
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Island, Alameda, California, 94501,
between 9 a.m. and 4 p.m., Monday

through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Doug Ebbers, Waterways
Management Branch, U.S. Coast Guard
Marine Safety Office San Francisco Bay,
at (510) 437-3073.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On February 19, 2004, we published
a notice of proposed rulemaking
(NPRM) entitled “Regulated Navigation
Area; San Francisco Bay, San Pablo Bay,
Carquinez Strait, Suisun Bay,
Sacramento River, San Joaquin River,
and Connecting Waters, CA” in the
Federal Register (69 FR 7717). In that
NPRM, we proposed to designate the
listed waters as a Regulated Navigation
Area for the purposes of prohibiting
vessels carrying LHG from anchoring,
requiring them to proceed directly to
their intended offload facility, and
thereby limiting the amount of time
these vessels remained within the
heavily populated San Francisco Bay
area. We did not receive any letters
commenting on the proposed rule. No
public hearing was requested, and none
was held. We did make one small
change in this final rule to expand the
definition of LHG to include the hazards
normally associated with liquefied
hazardous gas.

Penalties for Violating the Regulated
Navigation Area

Vessels or persons violating the
precepts of this regulated navigation
area will be subject to the penalties set
forth in 33 U.S.C. 1232 and 50 U.S.C.
192. Pursuant to 33 U.S.C. 1232 any
violation of the regulated navigation
area described herein, is punishable by
civil penalties (not to exceed $32,500
per violation, where each day of a
continuing violation is a separate
violation), criminal penalties
(imprisonment up to 6 years and a
maximum fine of $250,000), and in rem
liability against the offending vessel.
Any person who violates this section,
using a dangerous weapon, or who
engages in conduct that causes bodily
injury or fear of imminent bodily injury
to any officer authorized to enforce this
regulation, also faces imprisonment up
to 12 years. Vessels or persons violating
this section are also subject to the
penalties set forth in 50 U.S.C. 192:
Seizure and forfeiture of the vessel to
the United States, a maximum criminal
fine of $10,000, and imprisonment up to
10 years.

The Captain of the Port will enforce
this regulated navigation area and may

enlist the aid and cooperation of any
Federal, State, county, municipal, or
private agency to assist in the
enforcement of the regulation.

Background and Purpose

Since the September 11, 2001 terrorist
attacks on the World Trade Center in
New York, the Pentagon in Arlington,
Virginia and Flight 93, the Federal
Bureau of Investigation (FBI) has issued
several warnings concerning the
potential for additional terrorist attacks
within the United States. In addition,
the ongoing hostilities in Afghanistan
and the conflict in Iraq have made it
prudent for U.S. ports to be on a higher
state of alert because Al-Qaeda and
other organizations have declared an
ongoing intention to conduct armed
attacks on U.S. interests worldwide.

The threat of maritime attacks is real
as evidenced by the attack on the USS
Cole and the subsequent attack in
October 2002 against a tank vessel off
the coast of Yemen. These threats
manifest a continuing threat to U.S.
assets as described in the President’s
finding in Executive Order 13273 of
August 21, 2002 (67 FR 56215,
September 3, 2002) that the security of
the U.S. is endangered by the September
11, 2001 attacks and that such
aggression continues to endanger the
international relations of the United
States. See also Continuation of the
National Emergency with Respect to
Certain Terrorist Attacks (67 FR 58317,
September 13, 2002), and Continuation
of the National Emergency with Respect
to Persons Who Commit, Threaten To
Commit, Or Support Terrorism (67 FR
59447, September 20, 2002).

Additionally, the U.S. Maritime
Administration (MARAD) in Advisory
02-07 advised U.S. shipping interests to
maintain a heightened status of alert
against possible terrorist attacks.
MARAD more recently issued Advisory
03-05 informing operators of maritime
interests of increased threat possibilities
to vessels and facilities and a higher risk
of terrorist attack to the transportation
community in the United States. The
ongoing foreign hostilities have made it
prudent for U.S. ports and waterways to
be on a higher state of alert because the
Al-Qaeda organization and other similar
organizations have declared and
ongoing intention to conduct armed
attacks on U.S. interests worldwide.

Collectively, the items noted in the
previous discussion represent a
hazardous condition threatening the
safety of the port and its facilities as
well as other users of the waterway.
Further, due to increased awareness that
future terrorist attacks are possible, the
Coast Guard as lead federal agency for

maritime homeland security, has
determined that the District Commander
must have the means to deter threats to
the port while sustaining the flow of
commerce. A Regulated Navigation Area
is a tool available to the Coast Guard
that may be used to control vessel traffic
through ports, harbors, or other waters.

As part of the Diplomatic Security
and Antiterrorism Act of 1986 (Pub. L.
99-399), Congress amended section 7 of
the Ports and Waterways Safety Act
(PWSA), 33 U.S.C. 1226, to allow the
Coast Guard to take actions, including
the establishment of regulated
navigation areas, to prevent or respond
to acts of terrorism against individuals,
vessels, or public or commercial
structures. The Coast Guard also has
authority to establish regulated
navigation areas pursuant to the Act of
June 15, 1917, as amended by the
Magnuson Act of August 9, 1950 (50
U.S.C. 191 et seq.), and implementing
regulations promulgated by the
President in subparts 6.01 and 6.04 of
part 6 of title 33 of the Code of Federal
Regulations.

In this particular rulemaking, to
address the aforementioned security and
safety concerns and to take steps to
prevent a terrorist incident involving
vessels carrying Liquefied Hazardous
Gas (LHG), the Coast Guard is
designating San Francisco Bay, San
Pablo Bay, Carquinez Strait, Suisun Bay,
Sacramento River, San Joaquin River,
and the connecting waters as a
Regulated Navigation Area for the
purpose of prohibiting vessels carrying
LHG from anchoring or unnecessarily
remaining within these areas. Since
September of 2001, as part of the efforts
to increase the safety and security of the
Port of San Francisco Bay, the Captain
of the Port (COTP) has been issuing
COTP Orders to prohibit LHG carrying
vessels from anchoring prior to
discharging their cargo. As such, this
rule codifies the established policy of
prohibiting LHG carrying vessels from
anchoring in San Francisco Bay, San
Pablo Bay, Carquinez Strait, Suisun Bay,
Sacramento River, San Joaquin River,
and the connecting waters.

This regulated navigation area is
needed to protect the public, ports, and
the environment from the potential
damage that would be caused if an LHG
vessel were to become the target of a
subversive act or be involved in an
accident or other event of a similar
nature. Prohibiting vessels carrying LHG
from anchoring unless specifically
authorized to do otherwise by the
Captain of the Port or his designated
representative will limit the amount of
time these vessels are underway in the
San Francisco Bay area and reduce the
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associated potential hazards posed by
their cargo. Due to heightened security
concerns and the catastrophic impact a
terrorist attack on a vessel carrying LHG
would have on the vessel, crew,
surrounding area and the public, the
regulations established by this rule are
prudent for this location.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

Although this regulation prohibits
LHG vessels from anchoring within the
regulated navigation area and requires
them to proceed directly to their
intended offload facility, the effect of
this regulation is not significant because
vessels carrying LHG have been directed
by COTP orders not to anchor within
San Francisco Bay, San Pablo Bay,
Carquinez Strait, Suisun Bay,
Sacramento River, San Joaquin River,
and connecting waters in California
since September of 2001. Therefore, this
rule is a continuation of the established
policy of prohibiting LHG vessels from
anchoring in the San Francisco Bay
area, and having it published simply
removes the need to issue a COTP order
each time an LHG vessel enters the bay.
In addition, LHG vessels will be allowed
to anchor on a case-by-case basis with
permission of the Captain of the Port, or
his designated representative.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities
because the rule only effects LHG
vessels within San Francisco Bay, San
Pablo Bay, Carquinez Strait, Suisun Bay,
Sacramento River, San Joaquin River,
and connecting waters in California, it
allows these vessels to complete their

intended purpose of delivering LHG
cargo, and the rule is a continuation of
a policy that has been in effect since
September of 2001.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal Regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
800—-REG-FAIR (1-888-734—3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation because we are
establishing a Regulated Navigation
Area. An “Environmental Analysis
Check List” and a draft ‘“‘Categorical
Exclusion Determination” (CED) will be
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available in the docket where located
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record-keeping
requirements, Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05—1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add §165.1185, to read as follows:

§165.1185 Regulated Navigation Area;
San Francisco Bay, San Pablo Bay,
Carquinez Strait, Suisun Bay, Sacramento
River, San Joaquin River, and connecting
waters in California.

(a) Location. All waters of San
Francisco Bay, San Pablo Bay,
Carquinez Strait, Suisun Bay,
Sacramento River, San Joaquin River,
and connecting waters in California are
a Regulated Navigation Area.

(b) Definitions. “Liquefied hazardous
gas (LHG)” is a liquid containing one or
more of the products listed in Table
127.005 of 33 CFR 127.005 that is
carried in bulk on board a tank vessel
as a liquefied gas product. The hazards
normally associated with these products
include toxic or flammable properties or
a combination of both.

(c) Regulations. All vessels loaded
with a cargo of liquefied hazardous gas
(LHG) within this Regulated Navigation
Area must proceed directly to their
intended cargo reception facility to
discharge their LHG cargo, unless:

(1) The vessel is otherwise directed or
permitted by the Captain of the Port.
The Captain of the Port can be reached
at telephone number (415) 399-3547 or
on VHF-FM channel 16 (156.8 MHz). If
permission is granted, all persons and
vessels must comply with the
instructions of the Captain of the Port or
his or her designated representative.

(2) The vessel is in an emergency
situation and unable to proceed as
directed in paragraph (a) of this section
without endangering the safety of
persons, property, or the environment.

Dated: May 17, 2004.

Kevin J. Eldridge,

Rear Admiral, U.S. Coast Guard, District
Commander, Eleventh Coast Guard District.
[FR Doc. 04-12008 Filed 5-26—04; 8:45 am]|
BILLING CODE 4910-15-P

DEPARTMENT OF THE INTERIOR
National Park Service

36 CFR Part 7

RIN 1024-AD00

Amistad National Recreation Area,
Personal Watercraft Use

AGENCY: National Park Service, Interior.
ACTION: Final rule.

SUMMARY: This rule designates areas
where personal watercraft (PWC) may
be used in Amistad National Recreation
Area, Texas. This rule implements the
provisions of the National Park Service
(NPS) general regulations authorizing
park areas to allow the use of PWC by
promulgating a special regulation. The
NPS Management Policies 2001 directs
individual parks to determine whether
PWC use is appropriate for a specific
park area based on an evaluation of that
area’s enabling legislation, resources
and values, other visitor uses, and
overall management objectives.
EFFECTIVE DATE: This rule is effective
May 27, 2004.

ADDRESSES: Mail inquiries to the
Superintendent, Amistad National
Recreation Area, HRC 3 Box 5], Del Rio,
Texas 78840 or e-mail to
amis@den.nps.gov.

FOR FURTHER INFORMATION CONTACT: Kym
Hall, Special Assistant, National Park
Service, 1849 C Street, NW., Room 3145,
Washington, DC 20240. Phone: (202)
208-4206. E-mail: Kym_Hall@nps.gov.

SUPPLEMENTARY INFORMATION:
Background
Personal Watercraft Regulation

On March 21, 2000, the National Park
Service published a regulation (36 CFR
3.24) on the management of personal
watercraft (PWC) use within all units of
the national park system (65 FR 15077).
This regulation prohibits PWC use in all
national park units unless the NPS
determines that this type of water-based
recreational activity is appropriate for
the specific park unit based on the
legislation establishing that park, the
park’s resources and values, other
visitor uses of the area, and overall
management objectives. The regulation
banned PWC use in all park units
effective April 20, 2000, except that a
grace period was provided for 21
lakeshores, seashores, and recreation
areas. The regulation established a 2-
year grace period following the final
rule publication to provide these 21
park units time to consider whether
PWC use should be allowed.

Description of Amistad National
Recreation Area

Amistad National Recreation Area lies
along the United States-Mexico border
near Del Rio, Texas. The unit consists of
57,292 acres of land and water and is a
man-made reservoir resulting from the
construction of a dam at the confluence
of Devils River and the Rio Grande. The
reservoir is 1,117 feet above sea level at
the normal conservation level, and the
park boundary continues 83 miles
northwest up the Rio Grande, 25 miles
north up the Devils River, and 14 miles
north up the Pecos River. The park
boundary varies but is generally at the
elevation mark of 1,144.3 feet above
mean sea level, and the lake level
fluctuates in relation to this. The
international boundary between the
United States and Mexico falls in the
middle of the Rio Grande River. The
International Boundary and Water
Commission has placed buoys in the
center of the channel for the first 28
miles but the reservoir is otherwise
unmarked. The Mexico side of the
reservoir does not have any protected
status, thus the NPS does not generally
consult with Mexican officials on
matters such as boating management in
a formal sense.

Amistad is home to a rich
archeological record and world-class
rock art. Within or immediately adjacent
to park boundaries are four
archeological districts and one site
listed on the National Register of
Historical Places.

Amistad National Recreation Area
supports a wide variety of boating
activities throughout the year, including
PWC use, powerboating, waterskiing,
houseboating, boat fishing, sightseeing
by vessel, sailboating, sailboarding,
canoeing, and kayaking. Amistad
receives over 1,000,000 visitors a year
and issues approximately 5,000 lake use
permits annually.

Purpose of Amistad National Recreation
Area

The purpose of Amistad National
Recreation Area is to provide visitors
and neighbors with opportunities and
resources for safe, high-quality public
outdoor recreation and use of Lake
Amistad; to develop and maintain
facilities necessary for the care and
accommodation of visitors; and to
support the concepts of stewardship and
protection of resources and
environmental sustainability by
practicing and interpreting their
application in a unit of the national park
system.
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Significance of Amistad National
Recreation Area

According to Amistad’s 2001-2005
strategic plan, the primary significance
of Amistad National Recreation Area
can be summarized as: (1) Offering
diverse water-based recreational
opportunities, especially fishing; (2)
interpreting exceptional examples of
Lower Pecos archeology and rock art
and; (3) commemorating a water
conservation partnership between the
United States and Mexico.

Authority and Jurisdiction

Under the National Park Service’s
Organic Act of 1916 (Organic Act) (16
U.S.C. 1 et seq.) Congress granted the
NPS broad authority to regulate the use
of the Federal areas known as national
parks. In addition, the Organic Act (16
U.S.C. 3) allows the NPS, through the
Secretary of the Interior, to “make and
publish such rules and regulations as he
may deem necessary or proper for the
use and management of the parks * * *”

16 U.S.C. 1a—1 states, “The
authorization of activities shall be
conducted in light of the high public
value and integrity of the National Park
System and shall not be exercised in
derogation of the values and purposes
for which these various areas have been
established * * *”

NPS’s regulatory authority over
waters subject to the jurisdiction of the
United States, including navigable
waters and areas within their ordinary
reach—as with the United States Coast
Guard—is based upon the Commerce
Clause of the U.S. Constitution.
Additionally, NPS’s regulatory authority
over non-navigable waters administered
by the NPS, is derived from the Property
Clause. In regard to the NPS, Congress
in 1976 directed the NPS to
“promulgate and enforce regulations
concerning boating and other activities
on or relating to waters within areas of
the National Park System, including
waters subject to the jurisdiction of the
United States * * *” (16 U.S.C. 1a—
2(h)). In 1996 the NPS published a final
rule (61 FR 35136, July 5, 1996)
amending 36 CFR 1.2(a)(3) to clarify its
authority to regulate activities within
the National Park System boundaries
occurring on waters subject to the
jurisdiction of the United States.

PWC Use at Amistad National
Recreation Area

The park began regularly
documenting PWC use on July 4, 1992,
but the earliest record is from March
1989, when a violation notice was
issued to an operator for reckless and
negligent behavior near a swim beach.

PWC use became more common
between 1990-91, and in May 2001 park
staff began collecting more specific PWC
use data. The highest use generally
occurs in summer from Friday through
Sunday, and in 2001 ranged from as low
as 1 PWC per day up to 35 per day. Park
staff believes that PWC use is increasing
at approximately 1.5% per year.

Data Collectecf]during 2001 and 2002
show that PWC users are a consistent
part of the total boating population of
the lake, and holidays show the highest
amount of use. The highest PWC-use
weekday was Wednesday, July 4, 2001
(a holiday), when 33 PWC trailers were
observed parked at boat ramp parking
lots throughout the recreation area. On
that same day, 88 non-PWC boat trailers
were observed in the same parking lots.

The highest use for a non-holiday
weekend occurred on Saturday, June 23,
2001, when 26 PWC trailers were
observed in parking lots throughout the
recreation area, compared to 270 non-
PWC boat trailers in the same parking
lots. Visitors were attracted by the 12
largemouth black bass tournaments
taking place at the lake that day and the
pleasant weather conditions (bass
tournaments occur every weekend
during the summer). The highest
holiday weekend use day was Sunday,
May 26, 2002, when 38 PWC trailers
(and 296 non-PWC boat trailers) were
observed at launch ramps.

On busy summer weekends, PWC use
can comprise between 8% and 20% of
total boating activity. On summer
weekdays this percentage tends to
increase due to fewer out-of-town bass
tournament fishermen on the lake. PWC
use on summer weekdays can comprise
between 19% and 40% of total boating
activity in the evenings after 6:30 p.m.,
when local PWC owners visit the lake
after work.

PWC use occurs primarily between
May and September, with April and
October also showing steady visitation.
Weekday PWC users are primarily local
residents who arrive after work, while
weekend users come from areas farther
away. PWC users are usually on the
water all day on weekends. Park staff
has indicated that PWC users generally
operate for two to three hours on
weekday evenings, and from four to
eight hours on weekends. The increased
amount of time in the water can be
attributed to users taking turns riding
one craft.

PWC operators have been observed
traveling throughout the lake, either
singly, in pairs, in small groups, or in
association with a motorized vessel or
houseboat. Within Amistad National
Recreation Area, PWC use has been
allowed wherever motorized vessels

have had access. This includes the arm
of the Rio Grande, the Devils River, San
Pedro Canyon, and the Pecos River.

Areas of heaviest PWC use are Devils
River north of buoy P and San Pedro
Canyon east of buoy A. Most of the
personal watercraft launching from
Rough Canyon travel up Devils River. In
addition, many personal watercraft
launching from Diablo East and Spur
454 travel up Devils River past buoy P.
In contrast, only one or two personal
watercraft travel up the Rio Grande past
buoy 28. No PWC have been seen using
the Pecos River.

The San Pedro arm of the lake (at the
end of Spur 454) attracts a large number
of PWC operators because it is one of
the few areas where bystanders, usually
friends and relatives of the PWC
operators, can drive close to the
shoreline to observe PWC activity or
take turns riding. As a result, this
location is one of the primary
destinations for PWC operators. Another
popular destination for PWC operators
is the Indian Springs area in the upper
Devils River section of the lake. While
en route to Indian Springs, PWC
operators tend to either travel in a direct
line or explore some or all of the coves
between their launch and destination
points.

People who rent the 56- to 65-foot
houseboats from Amistad Lake Marina
often tow personal watercraft with the
houseboat (two or three personal
watercraft have been observed being
towed). The vessels are permitted to
travel to most areas, so PWC use is
dispersed. These tagalongs are the only
personal watercraft likely to use the
upper Rio Grande area (north of buoy
28).

Notice of Proposed Rulemaking and
Environmental Assessment

On October 22, 2003, the National
Park Service published a Notice of
Proposed Rulemaking (NPRM) for the
operation of PWC at Amistad National
Recreation Area (NRA) (68 FR 60304).
The proposed rule for PWC use was
based on alternative A in the
Environmental Assessment (EA)
prepared by NPS for Amistad NRA. The
EA was available for public review and
comment from April 3 to May 3, 2003,
and the NPRM was available for public
comment from October 22 to December
22, 2003.

The purpose of the environmental
assessment was to evaluate a range of
alternatives and strategies for the
management of PWC use at Amistad to
ensure the protection of park resources
and values while offering recreational
opportunities as provided for in the
National Recreation Area’s enabling
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legislation, purpose, mission, and goals.
The analysis assumed alternatives
would be implemented beginning in
2002 and considered a 10-year period,
from 2002 to 2012.

The environmental assessment
evaluated three alternatives concerning
the use of personal watercraft at
Amistad National Recreation Area.
Alternative A allows PWC use under an
NPS special regulation in accordance
with past park practices, and State
regulations. That is, after the effective
date of a final rule, PWGC use would be
the same as it was before November 7,
2002 when the park closed to PWC use
under the service-wide regulations at 36
CFR 3.24. Alternative B continues PWC
use under a special regulation, but
specific limits and use areas would be
defined. The no action alternative
eliminates PWC use entirely within this
national park system unit.

Based on the environmental analysis
prepared for PWC use at Amistad
National Recreation Area, alternative A
is the preferred alternative and is also
considered the environmentally
preferred alternative because it best
fulfills park responsibilities as trustee of
this sensitive habitat; ensure safe,
healthful, productive, and aesthetically
and culturally pleasing surroundings;
and attain a wider range of beneficial
uses of the environment without
degradation, risk of health or safety, or
other undesirable and unintended
consequences.

Summary of Comments

A proposed rule was published for
public comment on October 22, 2003,
with the comment period lasting until
December 22, 2003. The National Park
Service received 737 timely written
responses regarding the proposed
regulation. Of the responses, 673 were
form letters in 3 separate formats and 64
were separate letters. Of the 64 separate
letters, 59 were from individuals, 4 from
organizations, and 1 from a business.
Within the following discussion, the
term “‘commenter” refers to an
individual, organization, or public
agency that responded. The term
“comments” refers to statements made
by a commenter.

General Comments

1. One commenter stated that the
Environmental Assessment (EA) was
headed toward a predetermined
outcome.

NPS Response: At no time has there
been a predetermined outcome. The
staff, in the preparation of the
Environmental Assessment, went
through the National Environmental
Policy Act (NEPA) process—identified

purpose, need, and objectives for taking
action, conducted internal scoping,
developed proposal, determined the
appropriate pathway (Categorical
Exemption (CE), EA, or Environmental
Impact Statement (EIS)), and conducted
public scoping through mailings.

If the EA process had discovered
significant impacts from PWC use at
Amistad, then an EIS would have been
prepared. In addition, if the NPS had
concluded that the impacts of PWC use
of Amistad NRA were inappropriate
based on the area’s enabling legislation,
resources and values, other visitor uses,
and overall management objectives then
NPS would have determined a different
course of action. To the contrary the
impacts discovered during the EA
process revealed no significant reasons
for not moving forward with the
preferred alternative.

2. Several commenters stated that
PWC should not be singled out for
analysis and restriction.

NPS Response: The Environmental
Assessment was not designed to
determine if personal watercraft caused
more environmental damage to park
resources than other vessels, but rather
to determine if personal watercraft use
was consistent with the park’s enabling
legislation and otherwise apprpriate.
The NPS evaluated and chose the
preferred alternative as the best
regulatory approach in order to
maintain the opportunities for various
types of recreation while protecting the
resources of Amistad National
Recreation Area.

3. One commenter stated that the EA
failed to use the best available data for
the analysis and picked Alternative A
without adequate scientific justification.

NPS Response: NPS believes it has
properly assessed the impacts of
personal watercraft on the resources of
Amistad National Recreation Area using
the best available data for the analysis.
This analysis was done for every
applicable impact topic consistent with
the Council on Environmental Quality
regulations (40 CFR 1502.22). Where
data was lacking, best professional
judgment prevailed using assumptions
and extrapolations from scientific
literature, other park units where
personal watercraft are used, and
personal observations of park staff.

The NPS believes that the
environmental assessment is in full
compliance with the National
Environmental Policy Act, and the
Finding of No Significant Impact
(FONSI) demonstrates that decision has
been adequately analyzed and
explained.

4. One commenter stated that the NPS
did not consult with and seek the

expertise of various agencies, which
appears to violate the NPS’ PWC
regulations.

NPS Response: The final PWC
regulation published by the NPS in
March 2000 indicates that we intend to
seek the expertise of the U.S.
Environmental Protection Agency
(EPA), OSHA and other relevant
agencies and literature when deciding
whether to allow continued PWC use in
units of the National Park System. The
Environmental Assessment references
EPA and OSHA regulations and studies
throughout. For example, the U.S.
Environmental Protection Agency (EPA)
website and the Texas Natural
Resources Conservation Commission
website were visited and Amistad
information was retrieved for both air
quality and water quality.

Phone calls were made or letters were
sent to other Federal, State, local
agencies including U.S. Fish and
Wildlife, Texas Parks and Wildlife,
Bureau of Reclamation, Texas
Commission on Environmental Quality
(the State agency charged with
application of EPA regulations in
Texas), International Boundary and
Water Commission, Texas Archeology
Society, and the U.S. Coast Guard. The
EA was distributed to those listed on
pages 156—158 of the EA. We feel we
have conducted consultation as required
by various Acts and Executive Orders as
well as the intent of the March 2000
PWGC regulations.

5. One commenter expressed concern
about the use of Federal Aid in Sport
Fish Restoration Act (FASFRA) funds to
construct boat launches and facilities.

NPS Response: There are no
provisions within the preferred
alternative for boat launches and
facilities. Landing zones are designated
by the NPS for access only by PWC
users. No FASFRA funds are used
within the national recreation area to
construct boat launches.

6. Several commenters stated that the
decision violates the Organic Act and
will result in the impairment of
resources.

NPS Response: The “Summary of
Laws and Policies” section in the
“Environmental Consequences” chapter
of the PWC Use EA summarizes the
three overarching laws that guide the
National Park Service in making
decisions concerning protection of park
resources. These laws, as well as others,
are also reflected in the NPS
Management Policies. An explanation of
how the Park Service applied these laws
and policies to analyze the effects of
personal watercraft on Amistad
Recreation Area resources and values
can be found under “Impairment
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Analysis” in the “Methodology”
section.

An impairment is an impact that, in
the professional judgement of the NPS
manager, would harm the integrity of
park resources or values. In the analysis
used in the PWC Use EA, an impairment
to a particular park resource or park
value must rise to the magnitude of a
major impact, as defined by factors such
as context, duration, and intensity. For
each resource topic, the Environmental
Assessment establishes thresholds or
indicators of magnitude of impact. An
impact approaching a “major” level of
intensity is one indication that
impairment could result. For each
impact topic, when the intensity
approached “major,” the park would
consider mitigation measures to reduce
the potential for “major” impacts, thus
reducing the potential for impairment.

The PWC Use EA is a proactive
measure to protect national recreation
area resources from harm. The purpose
of the EA 1is to assess the impacts of
PWC use on identified resources within
the recreation area boundaries. The
National Park Service has determined
that under the preferred alternative,
Alternative A, there will be no negative
impacts on park resources or values.

7. One commenter stated that the
analysis lack site-specific data and there
was no adequate justification for why
the data was not collected.

NPS Response: NPS believes it has
properly assessed the impacts of
personal watercraft on the resources of
Amistad National Recreation Area using
the best available data for the analysis.
This analysis was done for every
applicable impact topic consistent with
the Council on Environmental Quality
regulations (40 CFR 1502.22). Where
data was lacking, best professional
judgment prevailed using assumptions
and extrapolations from scientific
literature, other park units where
personal watercraft are used, and
personal observations of park staff.

The NPS believes that the
environmental assessment is in full
compliance with the National
Environmental Policy Act, and the
Finding of No Significant Impact
(FONSI) demonstrates that decision has
been adequately analyzed and
explained.

8. One commenter stated that the
analysis did not adequately examine
impacts to resources outside of Amistad
and therefore failed to conduct a
thorough and accurate analysis of the
impact PWC pollution has on NRA
resources.

NPS Response: Under NEPA, an
Environmental Assessment must look at
the cumulative impacts of any proposed

action in a regional context. On page 21
of the EA is a list of past, present and
reasonably foreseeable future actions
used to assess PWC contributions to
overall impacts on a resource. The EA
reviewed regional plans and developed
a cumulative impacts analysis that is
required under NEPA.

Comments Regarding Water Quality

9. One commenter stated that the
analysis represents an outdated look at
potential emissions from an overstated
PWC population of conventional two-
stroke engines, and underestimated the
accelerating changeover to 4-stroke and
newer two-stroke engines. The net effect
is that the analysis overestimates
potential PWC hydrocarbon emissions,
including benzene and polycyclic
aromatic hydrocarbons (PAHs), to the
water at Amistad.

NPS Response: Assumptions
regarding PWC use (32 per day in 2002
and 37 per day in 2012) were based on
the average from the 6 highest use days
May 2001 to July 2002 (EA page 90).
The data can be considered a
conservative estimate, but it is not
“unrealistic” since it based on actual
Amistad data. Despite these
conservative estimates, impacts to water
quality from personal watercraft are
judged to be negligible to moderate for
all alternatives evaluated. Cumulative
impacts from personal watercraft and
other outboard motorboats are expected
to be negligible. If the assumptions used
were less than conservative, the
conclusions could not be considered
protective of the environment, while
still being within the range of expected
use.

The assumption of all personal
watercraft using 2-stroke engines in
2002 is recognized as conservative. It is
protective of the environment yet
follows the emission data available in
CARB (1998) and Bluewater Network
(2001) at the time of preparation of the
EA. The emission rate of 3 gallons per
hour at full throttle is a mid-point
between 3 gallons in two hours (1.5
gallons per hour; NPS 1999) and 3.8 to
4.5 gallons per hour for an average 2000
model year personal watercraft
(Personal Watercraft and Bluewater
Network 2001). The assumption also is
reasonable in view of the initiation of
production line testing in 2000 (EPA
1997) and expected full implementation
of testing by 2006 (EPA 1996).

Reductions in emissions used in the
water quality impact assessment are in
accordance with the overall
hydrocarbon emission reduction
projections published by the EPA
(1996). EPA (1996) estimates a 52%
reduction by personal watercraft by

2010 and a 68% reduction by 2015. The
50% reduction in emissions by 2012
(the future date used in the EA) is a
conservative interpolation of the
emission reduction percentages and
associated years (2010 and 2015)
reported by the EPA (1996) but with a
one-year delay in production line
testing (EPA 1997).

The estimate of 2.8 mg/kg for
benzo(a)pyrene in gasoline used in the
calculations is considered conservative,
yet realistic, since it is within the range
of concentrations measured in gasoline
according to Gustafson et al. (1997).

10. One commenter stated that the
analysis disregarded or overlooked
relevant research regarding impacts to
water quality from PWC use as well as
the impact to downstream resources and
long term site specific water quality data
on PWC pollutants.

NPS Response: The protection of
water quality within the national
recreation area has been addressed in
the EA in a conservative evaluation of
surface water quality impacts. Because
site-specific water quality data on
organic compounds were not available
for Amistad and collection of these data
was beyond the scope of the EA, a
conservative modeling approach was
developed and applied to evaluate
impacts to water quality from PWC and
other motorized vessel use.

Estimated minimum threshold
volumes of water were determined for
the PWC use areas where concentrations
of gasoline constituents discharged from
personal watercraft and other outboard
engines could potentially be toxic to
aquatic organisms or humans. Using the
estimated threshold volumes, volumes
of the areas being evaluated, PWC and
other motorized vessel high-use-day
loadings of chemicals identified as
constituents of gasoline, and water
quality benchmarks, it is possible to
identify potentially unacceptable
impacts to human health or the
environment. Chronic water quality
benchmarks protective of aquatic
populations and protective of human
health were acquired from various
sources, including USEPA water quality
criteria.

The EA states that in 2002 under both
Alternatives A and B, impacts to water
quality in Amistad from PWCs on a
high-use day would be negligible for all
chemicals evaluated based on ecological
benchmarks and human health
benchmarks. In 2012, impacts would
also be negligible based on all ecological
and human health benchmarks.
“Impairment” is clearly defined in the
EA on page 91 and is the most severe
of the five potential impact categories.
The other impact categories starting
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with the least severe are: negligible,
minor, moderate, and major.

Comments Regarding Air Quality

11. One commenter stated that the
analysis failed to mention the impact of
PWGC permeation losses on local air
quality.

NPS Response: Permeation losses of
VOCs from personal watercraft were not
included in the calculation of air quality
impacts primarily because these losses
are insignificant relative to emissions
from operating watercraft. Using the
permeation loss numbers in the
comment (estimated to be half the total
of 7 grams of losses per 24 hours from
the fuel system), the permeation losses
per hour from are orders of magnitude
less than emissions from operating
personal watercraft. Therefore,
including permeation losses would have
no effect on the results of the air quality
impact analyses. Also, permeation
losses were not included because of
numerous related unknown contributing
factors such as number of number of
personal watercraft refueling at the
reservoir and the location of refueling
(inside or outside of the airshed).

12. One commenter stated that the use
of air quality data collected at Laredo,
150 miles from the NRA, in the analysis
does not provide the best representation
of air quality at the lake.

NPS Response: The Laredo
monitoring station is the closest air
quality monitoring site to the study area.
The data from this site were discussed
in the EA; however, these data were not
used in the impact analysis. The
analysis was based on the results of an
EPA air emission model, which used
estimated PWC and vessel usage at
Amistad as inputs.

As stated above, the methodology for
assessing air quality impacts was based
on a combination of annual emission
levels and the National Ambient Air
Quality Standards (NAAQS), which are
aimed at protection of the public. OSHA
and NIOSH standards are intended
primarily for workers and others
exposed to airborne chemicals for
specific time periods. The OSHA and
NIOSH standards are not as suitable for
application in the context of local and
regional analysis of a park or
recreational area as are the ambient
standards, nor are they intended to
protect the general public from exposure
to pollutants in ambient air.

13. One commenter stated that the
analysis failed to consider that the PWC
companies have been rapidly converting
from carbureted two-stroke engine
models to direct injection two-stroke
and four-stroke engine models and most
PWC produced will meet the more

stringent California Air Resources Board
(CARB) standards over time.

NPS Response: Assumptions
regarding PWC use (32 per day in 2002
and 37 per day in 2012) were based on
the average from the 6 highest use days
May 2001 to July 2002 (EA page 90).
The data can be considered a
conservative estimate, but it is not
“unrealistic” since it is based on actual
Amistad data. Despite these
conservative estimates, impacts to water
quality from personal watercraft are
judged to be negligible to moderate for
all alternatives evaluated. Cumulative
impacts from personal watercraft and
other outboard motorboats are expected
to be negligible. If the assumptions used
were less than conservative, the
conclusions could not be considered
protective of the environment, while
still being within the range of expected
use.

The assumption of all personal
watercraft using 2-stroke engines in
2002 is recognized as conservative. It is
protective of the environment yet
follows the emission data available in
CARB (1998) and Bluewater Network
(2001) at the time of preparation of the
EA. The emission rate of 3 gallons per
hour at full throttle is a mid-point
between 3 gallons in two hours (1.5
gallons per hour; NPS 1999) and 3.8 to
4.5 gallons per hour for an average 2000
model year personal watercraft
(Personal Watercraft and Bluewater
Network 2001). The assumption also is
reasonable in view of the initiation of
production line testing in 2000 (EPA
1997) and expected full implementation
of testing by 2006 (EPA 1996).

Reductions in emissions used in the
water quality impact assessment are in
accordance with the overall
hydrocarbon emission reduction
projections published by the EPA
(1996). EPA (1996) estimates a 52%
reduction by personal watercraft by
2010 and a 68% reduction by 2015. The
50% reduction in emissions by 2012
(the future date used in the EA) is a
conservative interpolation of the
emission reduction percentages and
associated years (2010 and 2015)
reported by the EPA (1996) but with a
one-year delay in production line
testing (EPA 1997).

The estimate of 2.8 mg/kg for
benzo(a)pyrene in gasoline used in the
calculations is considered conservative,
yet realistic, since it is within the range
of concentrations measured in gasoline
according to Gustafson et al. (1997).

14. One commenter expressed
concern that PWC emissions were
declining faster than forecasted by the
EPA. As the Sierra Report documents, in
2002, HC + NOx emissions from the

existing fleet of PWC were already 23%
lower than they were before the EPA
regulations became effective, and will
achieve reductions greater than 80% by
2012.

NPS Response: The U.S. EPA’s data
incorporated into the 1996 Spark
Ignition Marine Engine rule were used
as the basis for the assessment of air
quality, and not the Sierra Research
data. It is agreed that the Sierra Research
data show a greater rate of emissions
reductions than the assumptions in the
1996 Rule and in the EPA’s NONROAD
Model, which was used to estimate
emissions. However, the Sierra Research
report has not been used in the EA for
reasons of consistency and conformance
with the model predictions. Most States
use the EPA’s NONROAD Model for
estimating emissions from a broad array
of mobile sources. To provide
consistency with State programs and
with the methods of analysis used for
other similar NPS assessments, the NPS
has elected not to base its analysis on
focused research such as the Sierra
Report for assessing PWC impacts.

It is agreed that the Sierra Research
report also provides data on “worst
case’’ scenarios. However worst case or
short-term scenarios were not analyzed
for air quality impacts in this or other
NPS EAs.

It is agreed that the relative quantity
of HC + NOx are a very small proportion
of the county based emissions and that
this proportion will continue to be
reduced over time. The EA takes this
finding into consideration in the
analysis.

Improved PWCs may be used in
increasing numbers; however the data of
overall use of this engine type
nationwide is not well established. For
consistency and conformity in
approach, the NPS has elected to rely on
the assumptions in the 1996 S.I Engine
Rule which are consistent with the
widely used NONROAD emissions
estimation Model. The outcome is that
estimated emissions from combusted
fuel may be in the conservative range,
if compared to actual emissions.

15. Several commenters stated that
research indicated that direct-injection
two-stroke engines are dirtier than four-
stroke engines.

NPS Response: It is agreed that two-
stroke carbureted and two-stroke DI
engines generally emit greater amounts
of pollutants than four-stroke engines.
Only 4 of the 20 PAHs included in the
analyses were detected in water:
Naphthalene, 2-methylnaphthalene,
fluorene, and acenaphthylene. The
discussion of toxicity of PAHs in the
comment must be from another
(unreferenced) document since this
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discussion was not found in CARB
(2001). It is agreed that some pollutants
(BTEX and formaldehyde) were reported
by CARB in the test tanks after 24 hours
at approximately 50% the
concentrations seen immediately
following the test. No results for PAH
concentrations after 24 hours were seen
in the CARB (2001) results, but a
discussion of sampling/analyses of
PAHs in the six environmental
compartments was presented.

EPA NONROAD model factors differ
from those of CARB. As a result of the
EPA rule requiring the manufacturing of
cleaner PWC engines, the existing
carbureted two-stroke PWC will, over
time, be replaced with either two-stroke
direct injection or 4-stroke PWCs and
both are less-polluting engines. This
replacement, with the anticipated
resultant improvement in air quality, is
parallel to that experienced in urban
environments as the automobile fleet
becomes cleaner over time.

16. One commenter stated that the use
of the study by Kado, et. al. to suggest
that the changeover from two-stroke
carbureted to two-stroke direct injection
engines may increase emissions of
polycyclic aromatic hydrocarbons
(“PAH”) is in error.

NPS Response: The criteria for
analysis of impacts from PWC to human
health are based on the National
Ambient Air Quality Standards
(NAAQSs) for criteria pollutants, as
established by the U.S. Environmental
Protection Agency (EPA) under the
Clean Air Act, and on criteria pollutant
annual emission levels. This
methodology was selected to assess air
quality impacts for all NPS EAs to
promote regional and national
consistency, and identify areas of
potential ambient standard exceedances.
PAHs are not assessed specifically as
they are not a criteria pollutant.
However, they are indirectly included
as a subset of Total Hydrocarbons
(THC), which are assessed because they
are the focus of the EPA’s emissions
standards directed at manufacturers of
spark ignition marine gasoline engines
(see 61 FR 52088; October 4, 1996).
Neither peak exposure levels nor NIOSH
nor OSHA standards are included as
criteria for analyzing air quality related
impacts, except where short-term
exposure is included in a NAAQS.

As stated above, the methodology for
assessing air quality impacts was based
on a combination of annual emission
levels and the NAAQSs, which are
aimed at protection of the public. OSHA
and NIOSH standards are intended
primarily for workers and others
exposed to airborne chemicals for
specific time periods. The OSHA and

NIOSH standards are not as suitable for
application in the context of local and
regional analysis of a park or
recreational area as are the ambient
standards, nor are they intended to
protect the general public from exposure
to pollutants in ambient air.

The “Kado Study” (Kado et al. 2000)
presented the outboard engine air
quality portion of a larger study
described in Outboard Engine and
Personal Watercraft Emissions to Air
and Water: A Laboratory Study (CARB
2001). In the CARB report, results from
both outboards and personal watercraft
(two-stroke and 4-stroke) were reported.
The general pattern of emissions to air
and water shown in CARB (2001) was
two-stroke carbureted outboards and
personal watercraft having the highest
emissions, and 4-stroke outboard and
personal watercraft having the lowest
emissions. The only substantive
exception to this pattern was in NOx
emissions to air—two-stroke carbureted
outboards and personal watercraft had
the lowest NOx emissions, while the 4-
stroke outboard had the highest
emissions. Therefore, the pattern of
emissions for outboards is generally
applicable to personal watercraft and
applicable to outboards directly under
the cumulative impacts evaluations.

We agree with the technical statement
and summation that adverse health risk
to the public would be unlikely from
exposure. The methodology for
assessing air quality impacts is based on
a combination of annual emission levels
and the NAAQSs, which are aimed at
protection of the public. OSHA and
NIOSH standards are intended primarily
for workers and others exposed to
airborne chemicals for specific time
periods. The OSHA and NIOSH
standards are not as suitable for
application in the context of local and
regional analysis of a park or
recreational area as are the ambient
standards, nor are they intended to
protect the general public from exposure
to pollutants in ambient air.

Comments Regarding Soundscapes

17. One commenter stated that
continued PWC use in the Amistad NRA
will not result in sound emissions that
exceed the applicable Federal or State
noise abatement standards and
technological innovations by the PWC
companies will continue to result in
substantial noise reductions.

NPS Response: The NPS concurs that
on-going and future improvements in
engine technology and design would
likely further reduce the noise emitted
from PWC. However, given the ambient
noise levels in the recreation area, it is
unlikely that the improved technology

could reduce all cumulative impacts
beyond minor to moderate throughout
the recreation area.

18. One commenter stated that there
is no evidence that PWC noise adversely
affects aquatic fauna or animals.

NPS Response: Typically PWC
exhaust below or at the air/water
transition areas, not above the water.
Sound transmitted through the water is
not expected to have more than
negligible adverse impacts on fish (page
118 of the EA), and the EA does not
state the PWC noise adversely affects
underwater fauna.

19. One commenter stated that the
NPS places too much hope in new
technologies significantly reducing PWC
noise, since there is little possibility that
the existing fleet of more than 1.1
million machines (most of which are
powered by conventional two-stroke
engines) will be retooled to reduce
noise.

NPS Response: The analysis of the
preferred alternative states that noise
from PWC would continue to have
minor to moderate, temporary adverse
impacts, and that impact levels would
be related to the number of PWC and
sensitivity of other visitors. This
recognizes that noise will occur and will
bother some visitors, but site-specific
modeling was not needed to make this
assessment. The availability of noise
reduction technologies is also growing,
and we are not aware of any scientific
studies that show these technologies do
not reduce engine noise levels. Also, the
analysis did not rely heavily on any
noise reduction technology. It
recognizes that the noise from the
operation of PWC will always vary,
depending on the speed, manner of use,
and wave action present.

Although PWC use does occur
throughout the lake, it is concentrated
more in certain areas, and this is noted
in the soundscapes impact analysis that
follows the introductory statements and
assumptions listed on page 109 of the
EA. The analysis of impacts states that
“The distribution of personal watercraft
during peak summer days would range
between 16 to 18 at Diablo East, 7 to 8
at Rough Canyon, 5 to 6 at Spur 454, 3
to 4 at South Winds Marina, and 1 to 2
at Box Canyon.” The analysis did not
assume even distribution of PWC and
predicted moderate impacts from
concentrated PWC use in one area.

The noise annoyance costs in the
“Drowning in Noise” study are
recognized in the EA by the moderate
impacts predicted, although no
monetary costs are assigned. These costs
would vary by type and location of user.
Given the intended usage of the higher
use marina/beach areas of Amistad and
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visitor expectations and tolerances at
these areas, it is unlikely that the PWC
noise experienced there would meet the
definition of “major”” impact, as defined
in the EA.

20. One commenter stated that there
is a big difference in both actual noise
and perceived noise from PWC than that
from other motorized watercraft in that
PWCs repeatedly leave the water, which
magnifies noise. This constantly
changing noise is often perceived as
more disturbing than the constant noise
from motorized vessels.

NPS Response: The noise levels of
two PWC traveling together would be
less than the NPS noise limit of 82 dB
at 82 feet for all alternatives. Given that
ambient sound levels range from 34
dBA to 50 dBA in the recreation area,
the operation of PWC 50 feet from shore
would still have minor adverse affects
on the soundscape. In most locations
natural sounds would prevail and
motorized noise would be very
infrequent or absent.

21. Two commenters stated that the
analysis relied on new technologies
proposed by the PWC industry for
future noise impacts.

NPS Response: The analysis did not
assume that PWC noise would be
substantially reduced in the future,
although it does recognize the newer
machines, and those powered by 4-
stroke engines, are expected to be
quieter. The analysis does take into
account continued noise from PWC and
an increase in PWC numbers over time.

22. One commenter stated that the
noise associated with PWC is more
invasive due to the constantly
fluctuating noise levels.

NPS Response: The EA discusses the
fluctuating noise aspect of PWG
operation in the Affected Environment
section (page 49 of the EA), under
“Responses to PWC Noise,” and
recognizes that the ‘“irregular noise
seems to be more annoying than that of
a standard motorboat” to visitors. The
analysis recognizes that different
visitors will have different tolerance for
PWC noise.

23. One commenter stated that the
analysis did not include Drowning in
Noise: Noise Costs of PWC in America
and therefore the noise analysis under
represents the actual impacts.

NPS Response: One of the initial tasks
of the Amistad NRA study that is
discussed in this Environmental
Assessment and in previous responses
was a literature search. Drowning in
Noise: Noise Costs of Jet Skis in
America was one of the many studies
reviewed. The reference to that study
(Komanoff and Shaw 2000) was
discussed in the “Summary of Available

Research on the Effects of Personal
Watercraft” section of the EA.

Comments Regarding Wildlife and
Wildlife Habitat

24. Two commenters stated that the
analysis lacked site-specific data for
impacts to fish, wildlife, and threatened
and endangered species at Amistad
NRA.

NPS Response: The scope of the EA
did not include site specific studies
regarding potential effects of PWC use
on wildlife species at Amistad National
Recreation Area. Analysis of potential
impacts of PWC use on wildlife at the
national recreation area was based on
best available data, input from park
staff, and the results of analysis using
that data.

25. One commenter stated that PWC
use and human activities associated
with their use may not be any more
disturbing to wildlife species than any
other type of motorized or non-
motorized vessels. The commenter cites
research by Dr. James Rodgers of the
Florida Fish and Wildlife Conservation
Commission, whose studies have shown
that PWC are no more likely to disturb
wildlife than any other form of human
interaction. PWC posed less of a
disturbance than other vessel types. Dr.
Rodgers’ research clearly shows that
there is no reason to differentiate PWC
from motorized boating based on claims
on wildlife disturbance.

NPS Response: Based on the
documents provided as part of this
comment, it appears that personal
watercraft are no more apt to disturb
wildlife than are small outboard
motorboats. In addition to this
conclusion, Dr. Rodgers recommends
that buffer zones be established, creating
minimum distances between vessels
(personal watercraft and outboard
motorboats) and nesting and foraging
waterbirds. In Amistad, under the Texas
Water Safety Act, a 50-ft wide area along
the shoreline is already established
where the use of watercraft is restricted
to flat wake speed only. With this
restriction in mind, impacts to wildlife
and wildlife habitat under all three
alternatives were judged to be negligible
at most locations along the shoreline.

26. One commenter stated that
wildlife biologists are finding that PWC
cause lasting impacts on fish and
wildlife.

NPS Response: It is anticipated that
more combustion-efficient engines in
personal watercraft will reduce
pollutant emissions to air and water in
the same manner as increased
efficiencies in automobile engines
combined with catalytic converters and
other technologies decreased the

amount and types of automobile exhaust
emissions. EPA-sponsored evaluations
of different personal watercraft engine
designs and emissions concluded that
emission reductions would result with
implementation of the EPA emission
standards for marine engines. The
preferred alternative (Alternative A)
provides protection of wildlife in the
recreation area by prohibiting PWC from
landing in areas with interior least tern
nesting colonies from May 1 through
August 31.

PAH toxicity to fish and wildlife
species is a complicated topic because
PAHs consist of dozens of different
chemical compounds, each of which has
substantially different toxicity
characteristics in water, sediment, and
soils, and toxicity varies dramatically
among different fish and wildlife
species. The ecological toxicity analysis
for PAHs reported in the Environmental
Assessment explains the chemical,
physical, and biological conditions that
were used to conduct the assessment of
PAH effects to fish species.

Comments Regarding Visitor Use,
Experience, and Safety

27. One commenter stated that the
accident data used in the analysis was
outdated and incorrect because PWC
accidents are reported more often than
other boating accidents.

NPS Response: The mediating factors
described in the comment are
recognized. However, these factors are
unlikely to fully explain the large
difference in percentages (personal
watercraft are only 7.5% of registered
vessels, yet they are involved in 36% of
reported accidents). In other words,
personal watercraft are 5 times more
likely to have a reportable accident than
are other vessels. This difference is even
more significant when canoes and
kayaks, which are not required to be
registered but are included in the total
number of accidents, are considered.
Despite these national boating accident
statistics, impacts of PWC use and
visitor conflicts are judged to be
negligible relative to swimmers and
minor impact relative to other
motorized vessels at the national
recreation area.

28. One commenter stated that the
analysis did not adequately address
PWC fire hazards.

NPS Response: According to the
National Marine Manufacturers
Association, PWC manufacturers have
sold roughly 1.2 million watercraft
during the last ten years. Out of 1.2
million PWC sold the U.S. Coast Guard
had only 90 reports of fires/explosions
in the years from 1995-1999. This is
less than 1% of PWC vessels having
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reports of problems associated with
fires/explosions. As far as the recall
campaigns conducted by Kawasaki and
Bombardier, the problems that were
associated with fuel tanks were fixed.
Kawasaki conducted a recall for
potentially defective fuel filler necks
and fuel tank outlet gaskets on 23,579
models from the years 1989 and 1990.
The fuel tank problems were eliminated
in Kawasaki’s newer models, and the
1989 and 1990 models are most likely
not in use anymore since life
expectancy of a PWC is only five to
seven years according to PWIA.
Bombardier also did a recall for its 1993,
1994, and 1995 models to reassess
possible fuel tank design flaws.
However, the number of fuel tanks that
had to be recalled was a very small
percent of the 1993, 1994, and 1995
fleets because fuel tank sales only
amounted to 2.16% of the total fleet
during this period (Bombardier Inc.).
The replacement fuel tanks differed
from those installed in the personal
watercraft subject to the recall in that
the replacement tanks had revised filler
neck radiuses, and the installation
procedure now also requires revised
torque specifications and the fuel
system must successfully complete a
pressure leak test. Bombardier found
that the major factor contributing to
PWLC fires/explosions was over-torquing
of the gear clamp. Bombardier was
legally required by the U.S. Coast Guard
to fix 9.72% of the recalled models. Out
of 125,349 recalls, the company repaired
48,370 units, which was approximately
38% of the total recall, far exceeding
their legal obligation to repair units with
potential problems. Further fuel tank
and engine problems that could be
associated with PWC fires has been
reduced significantly since the National
Marine Manufacturers Association set
requirements for meeting manufacturing
regulations established by the U.S. Coast
Guard. Many companies even choose to
participate in the more stringent
Certification Program administered by
the National Marine Manufacturers
Association (NMMA). The NMMA
verifies annually, or whenever a new
product is put on the market, vessel
model lines to determine that they

satisfy not only the U.S. Coast Guard
Regulations but also the more rigorous
standards based on those established by
the American Boat and Yacht Council.

29. One commenter stated that the
analysis did not address impacts to
other park visitors.

NPS Response: Adverse impacts of
PWC use on other boaters is discussed
in the EA (page 141 of the EA) under
“PWC Users/Other Boater Conflicts,”
The impacts are expected to be minor to
moderate adverse concentrated in the
high use areas.

Comments Related to Cultural
Resources

30. One commenter stated that the
analysis refers to a potential concern
that the ability of PWC operators to
access remote areas of the park unit
might make certain cultural,
archeological and ethnographic sites
vulnerable to looting or vandalism.
However, there is no indication of any
instances where these problems have
occurred. Nor is there any reason to
believe that PWC users are any more
likely to pose these concerns than other
park visitors who might access these
same areas.

NPS Response: The EA was focused
on the analysis of impacts from PWC
use. PWC can make it easier to reach
some remote upstream areas, compared
to hiking to these areas, but we agree
that the type of impacts to cultural
resources from any users of remote areas
of the park would be similar if they can
reach these areas.

Comments Regarding Socioeconomics

31. One commenter stated that the
analysis did not adequately assess
socioeconomic impacts on the regional
economy.

NPS Response: The number of
recreational visits at Amistad National
Recreation Area in calendar year 2000
was 1,234,506. In 2001 the recreational
visits were 1,097,650, a reduction of
11%. The socioeconomic study did not
address the future potential costs of
environmental damage. The study
looked at the potential effect that the
ban would have on the local economy,
and the potential effects on socio-
economically disadvantaged groups.

The comment is correct in stating that
the same level of analysis was not given
to the future environmental costs.

Changes to the Final Rule

Based on the preceding comments
and responses, the NPS has made no
changes to the proposed rule language
with regard to PWC operations.

Summary of Economic Analysis

Alternative A would permit PWC use
as previously managed within the park
before the November 2002 ban in
accordance with the Superintendent’s
compendium. Alternative A is the
preferred alternative. Under this
alternative, a special regulation would
reinstate PWC use in Amistad National
Recreation Area wherever motorized
vessels are authorized, which includes
PWGs. Alternative B would permit PWC
use with additional management
restrictions on PWC users and
concessioners. Alternative C is the no-
action alternative and represents the
baseline conditions for this economic
analysis. Under that alternative, the
November 2002 ban would be
continued. All benefits and costs
associated with Alternatives A and B are
measured relative to that baseline.

The primary beneficiaries of
Alternatives A and B include the
individuals who would use PWCs
within the park and the businesses that
provide services to PWC users such as
rental shops, restaurants, gas stations,
and hotels. Additional beneficiaries
include the individuals who use PWCs
in areas outside the park where PWC
users displaced from the park by the ban
may have increased their use. Over a
ten-year horizon from 2003 to 2012, the
present value of benefits to PWC users
is expected to range between $1,394,600
and $1,890,700, depending on the
alternative analyzed and the discount
rate used. The present value of benefits
to businesses over the same timeframe
is expected to range between $20,300
and $199,900. These benefit estimates
are presented in Table 1. The amortized
values per year of these benefits over the
ten-year timeframe are presented in
Table 2.

TABLE 1.—PRESENT VALUE OF BENEFITS FOR PWC USE IN AMISTAD NATIONAL RECREATION AREA, 2003—2012

(2001 $)=
PWC users Businesses Total
Alternative A:
Discounted at 3% .....ceeeeeiuiiiieee s $1,890,700 | $28,800 to $199,900 ................ $1,919,500 to $2,090,600
Discounted at 7% ....ccueeveeiieeeeeee e s $1,549,600 | $23,600 to $163,800 ................ $1,573,200 to $1,713,400
Alternative B:
Discounted at 3% .....c.eeieeiiieiieeeeeeeee e $1,701,600 | $24,800 to $169,500 ................ $1,726,400 to $1,871,100



30214 Federal Register/Vol. 69, No. 103/ Thursday, May 27, 2004/Rules and Regulations
TABLE 1.—PRESENT VALUE OF BENEFITS FOR PWC USE IN AMISTAD NATIONAL RECREATION AREA, 2003—2012
(2001 $)=
PWC users Businesses Total
Discounted at 7% .......ccceoeririiniiieereeeee e $1,394,600 | $20,300 to $138,900 ................ $1,414,900 to $1,533,500

aBenefits were rounded to the nearest hundred dollars, and may not sum to the indicated totals due to independent rounding.
b Office of Management and Budget Circular A-4 recommends a 7% discount rate in general, and a 3% discount rate when analyzing impacts

to private consumption.

TABLE 2.—AMORTIZED TOTAL BENEFITS PER YEAR FOR PWC USE IN AMISTAD NATIONAL RECREATION AREA, 2003—-2012

(2001 $)

Amortized total benefits
per year2

Alternative A:

[ Teo TU ) (=Yo BE- Y ARG 3L OSSP UPPTN
[T oo TN ) (=T = LA RS

Alternative B:

[ Yoo TN ) C=To = LA B RS
(D Telo TUTg) (=Yo BF= Y QAL U UP P UPPTN

$225,024 to $245,082.
$223,988 to $243,950.

$202,387 to $219,350.
$201,450 to $218,336.

aThis is the present value of total benefits reported in Table 1 amortized over the ten-year analysis timeframe at the indicated discount rate.
b Office of Management and Budget Circular A—-4 recommends a 7% discount rate in general, and a 3% discount rate when analyzing impacts

to private consumption.

The primary group that would incur
costs under Alternatives A and B would
be the park visitors who do not use
PWCs and whose park experiences
would be negatively affected by PWC
use within the park. At Amistad
National Recreation Area, non-PWC
uses include boating, canoeing, fishing,
and hiking. Additionally, the public
could incur costs associated with
impacts to aesthetics, ecosystem
protection, human health and safety,
congestion, nonuse values, and
enforcement. However, these costs
could not be quantified because of a
lack of available data. Nevertheless, the
magnitude of costs associated with PWC
use would likely be greatest under
Alternative A, and lower for Alternative
B due to increasingly stringent
restrictions on PWC use.

Because the costs of Alternatives A
and B could not be quantified, the net
benefits associated with those
alternatives (benefits minus costs) also
could not be quantified. While
Alternative A would likely impose
greater costs than Alternative B, it also
would provide greater benefits as well.
Given that, a quantification of the costs
could reasonably result in Alternative A
having the greatest level of net benefits.

Compliance With Other Laws

Regulatory Planning and Review
(Executive Order 12866)

This document is a significant rule
and has been reviewed by the Office of
Management and Budget under
Executive Order 12866.

(1) This rule will not have an effect of
$100 million or more on the economy.

It will not adversely affect in a material
way the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities.
The National Park Service has
completed the report “Economic
Analysis of Management Alternatives
for Personal Watercraft in Amistad
National Recreation Area” (MACTEC
Engineering and Consulting, Inc. May
2004).

(2) This rule will not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency. Actions taken under
this rule will not interfere with other
agencies or local government plans,
policies or controls. This rule is an
agency specific rule.

(3) This rule does not alter the
budgetary effects of entitlements, grants,
user fees, or loan programs or the rights
or obligations of their recipients. This
rule will have no effects on
entitlements, grants, user fees, or loan
programs or the rights or obligations of
their recipients. No grants or other
forms of monetary supplements are
involved.

(4) This rule does raise novel legal or
policy issues. This rule is one of the
special regulations being issued for
managing PWC use in National Park
Units. The National Park Service
published general regulations (36 CFR
3.24) in March 2000, requiring
individual park areas to adopt special
regulations to authorize PWC use. The
implementation of the requirement of
the general regulation continues to
generate interest and discussion from
the public concerning the overall effect

of authorizing PWC use and National
Park Service policy and park
management.

Regulatory Flexibility Act

The Department of the Interior
certifies that this rulemaking will not
have a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). This certification is
based on a report entitled “Economic
Analysis of Management Alternatives
for Personal Watercraft in Amistad
National Recreation Area” (MACTEC
Engineering and Consulting, Inc., May
2004).

Small Business Regulatory Enforcement
Fairness Act (SBREFA)

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This proposed rule:

a. Does not have an annual effect on
the economy of $100 million or more.

b. Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions.

c. Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.

Unfunded Mandates Reform Act

This rule does not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year. The
rule does not have a significant or
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unique effect on State, local or tribal
governments or the private sector. This
rule is an agency specific rule and does
not impose any other requirements on
other agencies, governments, or the
private sector.

Takings (Executive Order 12630)

In accordance with Executive Order
12630, the rule does not have significant
takings implications. A taking
implication assessment is not required.
No taking of personal property will
occur as a result of this rule.

Federalism (Executive Order 13132)

In accordance with Executive Order
13132, the rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.
This proposed rule only affects use of
NPS administered lands and waters. It
has no outside effects on other areas by
allowing PWC use in specific areas of
the park.

Civil Justice Reform (Executive Order
12988)

In accordance with Executive Order
12988, the Office of the Solicitor has
determined that this rule does not
unduly burden the judicial system and
meets the requirements of sections 3(a)
and 3(b)(2) of the Order.

Paperwork Reduction Act

This regulation does not require an
information collection from 10 or more
parties and a submission under the
Paperwork Reduction Act is not
required. An OMB Form 83-1I is not
required.

National Environmental Policy Act

The National Park Service has
analyzed this rule in accordance with
the criteria of the National
Environmental Policy Act and has
prepared an Environmental Assessment
(EA). The EA was available for public
review and comment from April 9, 2003
to May 10, 2003. Additionally, a
Finding of No Significant Impact
(FONSI) was completed and signed on
April 29, 2004. Copies of the
environmental assessment and the
FONSI may be downloaded at http://
www.nps.gov/amis/pwec. pdf or obtained
at park headquarters Monday through
Friday, 8 a.m. to 5 p.m., just west of Del
Rio at 4121 Hwy 90 W. Mail inquiries
should be directed to: Amistad National
Recreation Area, HCR 3 Box 5], Del Rio,
TX 78840, Phone (830) 775-7491.

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,

“Government to Government Relations
with Native American Tribal
Governments” (59 FR 22951) and 512
DM 2, we have evaluated potential
effects on federally recognized Indian
tribes and have determined that there
are no potential effects. There are 17
tribes with historical ties to the lands of
the Amistad NRA. However, none of
those tribes have any current association
with Amistad nor are there any tribes
with close geographic ties to the area.
Since any actions the park proposes in
this rule are not expected to have any
effects on these 17 tribes, no
consultation has occurred.

Administrative Procedure Act

This final rule is effective upon
publication in the Federal Register. In
accordance with the Administrative
Procedure Act, specifically, 5 U.S.C.
553(d)(1), this rule, 36 CFR 7.57(h), is
exempt from the requirement of
publication of a substantive rule not less
than 30 days before its effective date.

As discussed in this preamble, the
final rule is a part 7 special regulation
for Amistad National Recreation Area
that relieves the restrictions imposed by
the general regulation, 36 CFR 3.24. The
general regulation, 36 CFR 3.24,
prohibits the use of PWC in units of the
national park system unless an
individual park area has designated the
use of PWC by adopting a part 7 special
regulation. The proposed rule was
published in the Federal Register (68
FR 60305) on October 22, 2003, with a
60-day period for notice and comment
consistent with the requirements of 5
U.S.C. 553(b). The Administrative
Procedure Act, pursuant to the
exception in paragraph (d)(1), waives
the section 553(d) 30-day waiting period
when the published rule “grants or
recognizes an exemption or relieves a
restriction.” In this rule the NPS is
authorizing the use of PWCs, which is
otherwise prohibited by 36 CFR 3.24. As
a result, the 30-day waiting period
before the effective date does not apply
to the Amistad National Recreation Area
final rule.

The Attorney General’s Manual on the
Administrative Procedure Act explained
that the “reason for this exception
would appear to be that the persons
affected by such rules are benefited by
them and therefore need no time to
conform their conduct so as to avoid the
legal consequences of violation. The fact
that an interested person may object to
such issuance, amendment, or repeal of
a rule does not change the character of
the rule as being one ‘granting or
recognizing exemption or relieving
restriction,” thereby exempting it from
the thirty-day requirement.” This rule is

within the scope of the exception as
described by the Attorney General’s
Manual and the 30-day waiting period
should be waived. See also,
Independent U.S. Tanker Owners
Committee v. Skinner, 884 F.2d 587 (DC
Cir. 1989). In this case, the court found
that paragraph (d)(1) is a statutory
exception that applies automatically for
substantive rules that relieves a
restriction and does not require any
justification to be made by the agency.
“In sum, the good cause exception must
be invoked and justified; the paragraph
(d)(1) exception applies automatically”
(884 F.2d at 591). The facts are that the
NPS is promulgating this special
regulation for the purpose of relieving
the restriction, prohibition of PWC use,
imposed by 36 CFR 3.24 and therefore,
the paragraph (d)(1) exception applies to
this rule.

In accordance with the
Administrative Procedure Act, this rule
is also excepted from the 30-day waiting
period by the “good cause” exception in
5 U.S.C. 553(d)(3) and is effective upon
publication in the Federal Register. As
discussed above, the purpose of this
rule is to comply with the 36 CFR 3.24
requirement for authorizing PWC use in
park areas by promulgating a special
regulation. “The legislative history of
the APA reveals that the purpose for
deferring the effectiveness of a rule
under section 553(d) was ‘to afford
persons affected a reasonable time to
prepare for the effective date of a rule
or rules or to take other action which
the issuance may prompt.” S. Rep. No.
752, 79th Cong., 1st Sess. 15 (1946);
H.R. Rep. No. 1980, 79th Cong., 2d Sess.
25 (1946).” United States v. Gavrilovic,
551 F.2d 1099, 1104 (8th Cir. 1977). The
persons affected by this rule are PWC
users and delaying the implementation
of this rule for 30 days will not benefit
them; but instead will be
counterproductive by denying them, for
an additional 30 days, the benefits of the
rule.

List of Subjects in 36 CFR Part 7

District of Columbia, National Parks,
Reporting and recordkeeping
requirements.

m In consideration of the foregoing, the
National Park Service amends 36 CFR
part 7 as follows:

PART 7—SPECIAL REGULATIONS,
AREAS OF THE NATIONAL PARK
SYSTEM

m 1. The authority citation for part 7
continues to read as follows:
Authority: 16 U.S.C. 1, 3, 9a, 460(q),

462(k); Sec. 7.96 also issued under D.C. Code
8-137 (1981) and D.C. Code 40-721 (1981).
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m 2. Add new paragraph (d) to § 7.79 to
read as follows:

§7.79 Amistad Recreation Area.

* * * * *

(d) Personal Watercraft (PWC).

(1) PWCs are allowed within Amistad
National Recreation Area with the
following exceptions:

(i) The following areas are closed to
PWC use:

(A) Hidden Cave Cove (where marked
by buoys), located on the Rio Grande.

(B) Painted Canyon (where marked by
buoys), located on the Rio Grande.

(C) Seminole Canyon, starting 0.5
miles from the mouth of the Rio Grande.
(D) Government coves at Diablo East
and Rough Canyon to include the water
and shoreline to the top of the ridge/

property line.

(E) All terrestrial cave and karst
features.

(F) The Lower Rio Grande area below
Amistad Dam.

(G) The water area extending 1000
feet out from the concrete portion of
Amistad Dam.

(ii) PWC are prohibited from landing
on any island posted as closed.

(2) The Superintendent may
temporarily limit, restrict or terminate
access to the areas designated for PWC
use after taking into consideration
public health and safety, natural and
cultural resource protection, and other
management activities and objectives.

Dated: May 21, 2004.
Paul Hoffman,

Deputy Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 04-12053 Filed 5—26—-04; 8:45 am]
BILLING CODE 4310-70-P

DEPARTMENT OF THE INTERIOR
National Park Service

36 CFR Part 7

RIN 1024-AC97

Lake Meredith National Recreation
Area, Personal Watercraft Use

AGENCY: National Park Service, Interior.
ACTION: Final rule.

SUMMARY: This rule designates areas
where personal watercraft (PWC) may
be used in Lake Meredith National
Recreation Area, Texas. This rule
implements the provisions of the
National Park Service (NPS) general
regulations authorizing park units to
allow the use of PWC by promulgating
a special regulation. Individual parks
determine whether PWC use is
appropriate based on an evaluation of

that park’s enabling legislation,
resources and values, other visitor uses,
and overall management objectives.
DATES: Effective Date: This rule is
effective May 27, 2004.

ADDRESSES: Mail inquiries to the
Superintendent, Lake Meredith National
Recreation Area, P.O. Box 1460, Fritch,
TX 79036-1460, Fax: (806) 857—2319, e-
mail: LAMR_Superintendent@nps.gov.
FOR FURTHER INFORMATION CONTACT: Kym
Hall, Special Assistant, National Park
Service, 1849 C Street, NW., Room 3145,
Washington, DC 20240. Phone: (202)
208-4206. E-mail: Kym_Hall@nps.gov.
SUPPLEMENTARY INFORMATION:

Notice of Proposed Rulemaking and
Environmental Assessment

On December 12, 2003, the National
Park Service published a Notice of
Proposed Rulemaking for the operation
of PWC at Lake Meredith National
Recreation Area (68 FR 17292). The
proposed rule for PWC use was based
on alternative B in the Environmental
Assessment (EA) prepared by NPS for
Lake Meredith NRA. The EA was
available for public review and
comment from March 10 to April 9,
2003, and the NPRM was available for
public comment from December 12,
2003 to February 10, 2004.

The purpose of the Environmental
Assessment was to evaluate a range of
alternatives and strategies for the
management of PWC use, ensuring the
protection of park resources and values,
and offering recreational opportunities
as provided for in the National
Recreation Area’s enabling legislation,
purpose, mission, and goals. The
analysis assumed an alternative would
be implemented beginning in 2002 and
considered a 10-year use period, from
2002 to 2012. The Environmental
Assessment evaluated three alternatives
concerning the use of PWC at Lake
Meredith National Recreation Area.
Alternative A allows PWC use under a
special regulation that includes certain
current provisions of the
Superintendent’s Compendium.
Alternative B allows continued PWC
operation similar to alternative A, but
use is further restricted to reduce
conflicts between fishermen and PWC
operators in lake areas and to protect
water resources by designating and
marking “Flat Wake” zones in a number
of the canyons. In addition to the two
alternatives for allowing restricted PWC
use, a no-action alternative was
considered that would continue the
prohibition of all PWC use within the
National Recreation Area. All three
alternatives were evaluated with respect
to PWC impacts on water quality, air

quality, soundscapes, wildlife and
wildlife habitat, threatened, endangered,
or special concern species, shoreline
vegetation, visitor experience, visitor
conflict and safety, and cultural
resources.

Based on the Environmental
Assessment, NPS determined that
alternative B is the park’s preferred
alternative for managing PWC use.
Alternative B is also considered the
environmentally preferred alternative.

Summary of Comments

The proposed rule was published for
public comment on December 12, 2003
(68 FR 69358), with the comment period
lasting until February 10, 2004. The
National Park Service received 2,870
timely written responses regarding the
proposed regulation. Of the responses,
2,512 were form letters in 7 separate
formats, 345 were signatures on a
petition, and 14 were separate letters. Of
the 14 separate letters, 9 were from
individuals, 4 from organizations, and 1
from a public agency. Within the
following discussion, the term
“commenter’’ refers to an individual,
organization, or public agency that
responded. The term “comments” refers
to statements made by a commenter.

General Comments

1. Several commenters, including
Bluewater Network and the American
Canoe Association, stated that the
Environmental Assessment failed to use
the best data available and picked
Alternative B without adequate
scientific justification.

NPS Response: None of the
alternatives evaluated in the
Environmental Assessment resulted in
significant adverse or beneficial
impacts. The NPS chose the preferred
alternative, continued PWC use with
restrictions, because it appears to meet
the needs of most park visitors while
continuing to protect the environment.
If the EA process would have
discovered significant impacts from
PWC use at LAMR than an EIS would
have been prepared or a different course
of action would have been pursued. To
the contrary the environmental impacts
discovered during the EA process
revealed no significant reasons for not
moving forward with the preferred
alternative. A summary of the NPS
rulemaking and associated personal
watercraft litigation is provided in
chapter 1, Purpose of and Need for
Action, Background, of the EA. NPS
believes it has complied with the
National Environmental Policy Act
(NEPA) and has properly assessed the
impacts of personal watercraft on the
resources of Lake Meredith National
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Recreation Area using the best available
data for the analysis. This analysis was
done for every applicable impact topic
with the best available data, consistent
with the Council on Environmental
Quality regulations (40 CFR 1502.22).
Where data was lacking, best
professional judgment prevailed using
assumptions and extrapolations from
scientific literature, other park units
where personal watercraft are used, and
personal observations of park staff.

The NPS believes that the
Environmental Assessment is in full
compliance NEPA, and the Finding of
No Significant Impact (FONSI)
demonstrates that decision has been
adequately analyzed and explained.

2. Several commenters stated that
allowing PWC use with additional
restrictions violates the park’s enabling
legislation and NPS mandate to protect
resources from harm.

NPS Response: NPS analysis in the
EA shows that PWC use will not violate
the Lake Meredith National Recreation
Area’s enabling legislation or NPS’
mandate to protect resources in the
Organic Act. The authorizing legislation
for Lake Meredith was considered when
developing alternatives for the
Environmental Assessment. The
objective of the Environmental
Assessment, as described in the
“Purpose and Need” Chapter, was
derived from the enabling legislation for
Lake Meredith. As further stated in that
chapter, a special analysis on the
management of personal watercraft was
also provided under each alternative to
meet the terms of the settlement
agreement between the Bluewater
Network and the National Park Service.
As required by NPS policies, the
impacts associated with personal
watercraft and other recreational uses
are evaluated under each alternative to
determine the adverse impacts,
including the potential for impairment
to park resources. The recreation area’s
enabling legislation also states that the
“Secretary shall administer Lake
Meredith National Recreation Area for
general purposes of public outdoor
recreation.” The recreation area was
established by Congress “to provide for
public outdoor recreation use and
enjoyment of the lands and waters
associated with Lake Meredith in the
State of Texas and to protect the scenic,
scientific, cultural, and other values
contributing to the public enjoyment of
such lands and waters.” The NPS must
allow for appropriate public uses of the
national recreation area while
effectively managing park resources.
The EA did not determine that any of
the resource areas would be adversely
impacted by the preferred alternative.

3. One commenter stated that in
preparing the Environmental
Assessment, the NPS did not adequately
consult with and seek the expertise of
various agencies, which appears to
violate the NPS’ PWC regulations.

NPS Response: The final PWG
regulation published by the NPS in
March 2000 indicates that we intend to
seek the expertise of the U.S.
Environmental Protection Agency
(EPA), OSHA and other relevant
agencies and literature when deciding
whether to allow continued PWC use in
units of the National Park System. The
Environmental Assessment references
EPA and OSHA regulations and studies
throughout. For example, the EPA Web
site was visited and LAMR information
was retrieved and studied. EPA rated
LAMR as a “IWI”, #1 on the watershed
health scale (“better quality/less
vulnerability”’). In addition, we sent out
123 letters to other federal, state, local
agencies including U.S. Fish and
Wildlife, Texas Parks and Wildlife,
Bureau of Reclamation, Texas
Commission on Environmental Quality
(the state agency charged with
application of EPA regulations in
Texas), U.S. Coast Guard, Department of
Energy/Pantex Environmental Division,
U.S. Department of the Army Corps of
Engineers, Quaachita National Forest,
numerous Indian tribes, several
Audubon groups, Biodiversity Legal
Foundation, Environmental Defense,
Lake Meredith Aquatic and Wildlife
Museum, Marina at Lake Meredith,
several museums, Natural Resources
Conservation Service, Texas Nature
Conservancy, Wilderness Society, State
and Federal representatives and
senators, Canadian River Municipal
Water Authority, Hutchison County
Historical Commission, Groundwater
Conservation District No. 3, Chamber of
Commerce, Archeologists from
Intermountain Support Office, Texas
Archeology Society, Texas General Land
Office, Palo Duro State Park. We feel we
have conducted consultation as required
by various Acts and Executive Orders as
well as the intent of the March 2000
PWC regulations.

4. Several commenters stated that the
decision violates the Organic Act and
will result in the impairment of
resources.

NPS Response: The “Summary of
Laws and Policies” section in the
“Environmental Consequences” chapter
of the PWC Use EA summarizes the
three overarching laws that guide the
National Park Service in making
decisions concerning protection of park
resources. These laws, as well as others,
are also reflected in the NPS
Management Policies. An explanation of

how the Park Service applied these laws
and policies to analyze the effects of
personal watercraft on Lake Meredith
National Recreation Area resources and
values can be found under “Impairment
Analysis” in the “Methodology”
section.

An impairment is an impact that, in
the professional judgement of the NPS
manager, would harm the integrity of
park resources or values. In the analysis
used in the PWC use EA, an impairment
to a particular park resource or park
value must rise to the magnitude of a
major impact, as defined by factors such
as context, duration, and intensity. For
each resource topic, the Environmental
Assessments establish thresholds or
indicators of magnitude of impact. An
impact approaching a “major” level of
intensity is one indication that
impairment could result. For each
impact topic, when the intensity
approached “major,” the park would
consider mitigation measures to reduce
the potential for “major” impacts, thus
reducing the potential for impairment.

The National Park Service has
determined that under the preferred
alternative, Alternative B, there will be
no negative impacts on park resources
or values.

Comments Related to Water Quality

5. Several commenters stated that
research indicated that direct-injection
2-stroke engines are dirtier than 4-stroke
engines.

NPS Response: 1t is agreed that two-
stroke carbureted and two-stroke DI
engines generally emit greater amounts
of pollutants than four-stroke engines.
However, as a result of the EPA rule
requiring the manufacturing of cleaner
PWC engines, the existing carbureted
two-stroke PWC will, over time, be
replaced with either two-stroke direct
injection or 4-stroke PWCs and both are
less-polluting engines. This
replacement, with the anticipated
resultant improvement in air quality, is
parallel to that experienced in urban
environments as the automobile fleet
becomes cleaner over time.

6. One commenter stated that the
analysis disregarded or overlooked
relevant research regarding impacts to
water quality from PWC use as well as
the impact to downstream resources and
long term site specific water quality data
on PWC pollutants.

NPS Response: The protection of
water quality within the national
recreation area has been addressed in
the EA in a conservative evaluation of
surface water quality impacts. Because
site-specific water quality data on
organic compounds were not available
for Lake Meredith and collection of



30218

Federal Register/Vol. 69, No. 103/ Thursday, May 27, 2004/Rules and Regulations

these data was beyond the scope of the
EA, therefore a conservative modeling
approach was developed and applied to
evaluate impacts to water quality from
PWC and other motorized vessel use.

Estimated minimum threshold
volumes of water were determined for
the PWC use areas where concentrations
of gasoline constituents discharged from
personal watercraft and other outboard
engines could potentially be toxic to
aquatic organisms or humans. Using the
estimated threshold volumes, volumes
of the areas being evaluated, PWC and
other motorized vessel high-use-day
loadings of inorganic chemicals
identified as constituents of gasoline,
and water quality benchmarks, it is
possible to identify potentially
unacceptable impacts to human health
or the environment. Chronic water
quality benchmarks protective of
aquatic populations and protective of
human health were acquired from
various sources, including USEPA water
quality criteria.

The EA states that in 2002 under both
Alternative A and B, impacts to water
quality in Lake Meredith from PWCs on
a high-use day would be negligible for
all chemicals evaluated based on
ecological benchmarks and human
health benchmarks. In 2012, impacts
would also be negligible based on all
ecological and human health
benchmarks. “Impairment” is clearly
defined in the EA on page 75 and is the
most severe of the five potential impact
categories. The other impact categories
starting with the least severe are:
negligible, minor, moderate, and major.

7. One commenter stated that the
analysis represents an outdated look at
potential emissions from an overstated
PWC population of conventional 2-
stroke engines, and underestimated the
accelerating changeover to 4-stroke and
newer 2-stroke engines. The net effect is
that the analysis overestimates potential
PWGC hydrocarbon emissions, including
benzene and PAHSs, to the water in Lake
Meredith.

NPS Response: NPS agrees. The NPS
water quality impact assessment
utilized conservative (protective)
assumptions where site-specific data
were missing or incomplete. For some
variables such as the number of PWC
(total of 70), this number was based on
the number of vessels expected on a
high-use day. It can be considered a
conservative estimate, but it is not
“unrealistic” since it was based on State
of Texas and Lake Meredith National
Recreation Area data. Despite these
conservative estimates, impacts to water
quality from personal watercraft are
judged to be negligible for all
alternatives evaluated. Cumulative

impacts from personal watercraft and
other outboard motorized vessels are
expected to be negligible to moderate. If
the assumptions used were less than
conservative, the conclusions could not
be considered protective of the
environment, while still being within
the range of expected use.

The assumption of all personal
watercraft using 2-stroke engines in
2002 is recognized as conservative. It is
protective of the environment yet
follows the emission data available in
CARB (1998) and Bluewater Network
(2001) at the time of preparation of the
EA. The emission rate of 3 gallons per
hour at full throttle is a mid-point
between 3 gallons in two hours (1.5
gallons per hour; NPS 1999) and 3.8 to
4.5 gallons per hour for an average 2000
model year personal watercraft
(Personal Watercraft and Bluewater
Network 2001). The assumption also is
reasonable in view of the initiation of
production line testing in 2000 (EPA
1997) and expected full implementation
of testing by 2006 (EPA 1996).

Reductions in emissions used in the
water quality impact assessment are in
accordance with the overall
hydrocarbon emission reduction
projections published by the EPA
(1996). EPA (1996) estimates a 52%
reduction by personal watercraft by
2010 and a 68% reduction by 2015. The
50% reduction in emissions by 2012
(the future date used in the EA) is a
conservative interpolation of the
emission reduction percentages and
associated years (2010 and 2015)
reported by the EPA (1996) but with a
one-year delay in production line
testing (EPA 1997).

The NPS used emission reduction
estimates from the EPA (1996) that are
readily available for public review and
not confidential sales information.
Because the Sierra Research analysis is
based on “* * *confidential sales
information* * *”, the NPS cannot
evaluate the assumptions in the Sierra
Research analysis. The NPS did not
“ignore”” the manufacturers’
confidential sales data.

Use of the Sierra information, if
verified, could have potentially reduced
the calculated water quality threshold
volumes. However, impact estimates for
personal watercraft are already
negligible (EA pages 34 and 75-80),
using the impact threshold descriptions
provided on page 75 of the EA. Impacts
to water quality from other motorized
vessels are potentially more significant
than those due to personal watercraft.
Therefore, cumulative impacts from
personal watercraft and other motorized
vessels, which are negligible to
moderate, would not be reduced

substantially by the inclusion of the
Sierra emission reduction projections
for personal watercraft.

8. One commenter stated that the
water quality analysis uses assumptions
that result in overestimation of potential
PWGC hydrocarbon emission to the water
in Lake Meredith. For example
benzo(a)pyrene concentrations in
gasoline range from 0.19 to 2.8 mg/kg
but the NPS chooses the highest figure
for the analysis.

NPS Response: As stated in responses
to earlier comments, protection of water
quality in the national recreation area
was addressed in a conservative
evaluation. Therefore, the use of 2.8 mg/
kg as an estimated concentration of
benzo(a)pyrene in gasoline is a
reasonable assumption that is in range
of possible concentrations. Even with
this and other conservative
assumptions, impacts from PWC were
determined to be negligible. Evaporation
of benzene was not factored into the
discussion because water quality
impacts already were negligible and
could not be reduced to a lower impact
threshold.

Comments Related to Air Quality

9. One commenter stated that the
analysis failed to mention the impact of
PWGC permeation losses on local air
quality.

NPS Response: Permeation losses of
VOCs from personal watercraft were not
included in the calculation of air quality
impacts primarily because these losses
are insignificant relative to emissions
from operating watercraft. Using the
permeation loss numbers in the
comment (estimated to be half the total
of 7 grams of losses per 24 hours from
the fuel system), the permeation losses
per hour are orders of magnitude less
than emissions from operating personal
watercraft. Therefore, including
permeation losses would have no effect
on the results of the air quality impact
analyses. Also, permeation losses were
not included because of numerous
related unknown contributing factors
such as number of personal watercraft
refueling at the reservoir and the
location of refueling (inside or outside
of the airshed).

10. One commenter stated that the use
of air quality data from Amarillo, 45
miles from Lake Meredith, in the
analysis does not provide the best
representation of air quality at the lake.

NPS Response: The Amarillo
monitoring station is the closest air
quality monitoring site to the study area.
The data from this site were discussed
in the EA; however, these data were not
used in the impact analysis. The
analysis was based on the results of an
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EPA air emission model, which used
estimated PWC and vessel usage at Lake
Meredith NRA as inputs.

11. One commenter expressed
concern that PWC emissions were
declining faster than forecasted by the
EPA. As the Sierra Report documents, in
2002, HC + NOx emissions from the
existing fleet of PWC were already 23%
lower than they were before the EPA
regulations became effective, and will
achieve reductions greater than 80% by
2012.

NPS Response: The U.S. EPA’s data
incorporated into the 1996 Spark
Ignition Marine Engine rule were used
as the basis for the assessment of air
quality, and not the Sierra Research
data. It is agreed that these data show a
greater rate of emissions reductions than
the assumptions in the 1996 Rule and in
the EPA’s NONROAD Model, which
was used to estimate emissions.
However, the Sierra Research report has
not been used in the EA for reasons of
consistency and conformance with the
model predictions. Most states use the
EPA’s NONROAD Model for estimating
emissions from a broad array of mobile
sources. To provide consistency with
state programs and with the methods of
analysis used for other similar NPS
assessments, the NPS has elected not to
base its analysis on focused research
such as the Sierra Report for assessing
PWC impacts.

It is agreed that the Sierra Research
report also provides data on “worst
case’’ scenarios. However worst case or
short-term scenarios were not analyzed
for air quality impacts in this or other
NPS EAs.

It is agreed that the relative quantity
of HC + NOx are a very small proportion
of the county based emissions and that
this proportion will continue to be
reduced over time. The EA takes this
finding into consideration in the
analysis.

Improved PWCs may be used in
increasing numbers; however the data of
overall use of this engine type
nationwide is not well established. For
consistency and conformity in
approach, the NPS has elected to rely on
the assumptions in the 1996 S.I Engine
Rule which are consistent with the
widely used NONROAD emissions
estimation Model. The outcome is that
estimated emissions from combusted
fuel may be in the conservative range,
if compared to actual emissions.

Comments Related to Soundscapes

12. One commenter stated that
continued PWC use in the Lake
Meredith NRA will not result in sound
emissions that exceed the applicable
federal or state noise abatement

standards, and technological
innovations by the PWC companies will
continue to result in substantial sound
reductions.

NPS Response: The EA provides an
analysis of impacts of personal
watercraft on many aspects of the
environment. The level of impact
predicted for many of the resources or
values included in the assessment is
negligible to minor, or minimal impact.
However, in some cases moderate or
potentially major impacts are predicted,
and this is based on the specific
resource or value affected and the
impact threshold levels used in the
analysis.

13. One commenter stated that the
NPS places too much hope in new
technologies significantly reducing PWC
noise since there is little possibility that
the existing fleet of more than 1.1
million machines (most of which are
powered by conventional two-stroke
engines) will be retooled to reduce
noise.

NPS Response: The analysis of the
preferred alternative states that noise
from PWC would continue to have
minor, short-term adverse impacts, and
that impact levels would be related to
number and type (age) of PWC and
sensitivity of park visitors. This
recognizes that noise will occur and will
bother some visitors, but site-specific
modeling was not needed to make this
assessment. The availability of noise
reduction technologies is also growing,
and we are not aware of any scientific
research that shows these technologies
do not reduce engine noise levels to
some extent. Also, the analysis did not
rely heavily on any noise reduction
technology. It recognizes that the noise
from the operation of PWC will always
vary, depending on the speed, manner
of use, and wave action present.

Additionally, the average operating
life of a PWC is 5 to 10 years, depending
upon the source. As a result, it is
expected that the majority of existing
PWC will be replaced with quieter, new
technology PWC in the near future.

Comments Related to Wildlife, Wildlife
Habitat, and Threatened or Endangered
Species

14. One commenter stated that the
analysis lacked site-specific data for
impacts to wildlife, fish, and threatened
and endangered species at Lake
Meredith.

NPS Response: The EA did not
include site specific studies regarding
potential effects of PWC use on wildlife
species at Lake Meredith National
Recreation Area. Analysis of potential
impacts of PWC use on wildlife at the
national recreation area was based on

best available data, input from park
staff, and the results of analysis using
that data.

15. One commenter stated that PWC
use and human activities associated
with their use may not be any more
disturbing to wildlife species than any
other type of motorized or non-
motorized vessels. The commenter cites
research by Dr. James Rodgers, of the
Florida Fish and Wildlife Conservation
Commission, whose studies have shown
that PWC are no more likely to disturb
wildlife than any other form of human
interaction. PWC posed less of a
disturbance than other vessel types. Dr.
Rodgers’ research clearly shows that
there is no reason to differentiate PWC
from motorized vessels based on claims
on wildlife disturbance.

NPS Response: Based on the
documents provided as part of this
comment, it appears that personal
watercraft are no more apt to disturb
wildlife than are small outboard
motorized vessels. In addition to this
conclusion, Dr. Rodgers recommends
that buffer zones be established, creating
minimum distances between vessels
(personal watercraft and outboard
motorized vessels) and nesting and
foraging waterbirds. In Lake Meredith
National Recreation Area, a 50-foot wide
area along the shoreline is already
established under the Texas Water
Safety Act where the use of personal
watercraft is restricted to flat wake
speed only. With this restriction in
mind, impacts to wildlife and wildlife
habitat under all three alternatives were
judged to be negligible at most locations
along the shoreline.

16. One commenter stated that
wildlife biologists are finding that PWC
cause lasting impacts to fish and
wildlife.

NPS Response: 1t is anticipated that
more combustion-efficient engines in
personal watercraft will reduce
pollutant emissions to air and water in
the same manner as increased
efficiencies in automobile engines
combined with catalytic converters and
other technologies decreased the
amount and types of automobile exhaust
emissions. EPA-sponsored evaluations
of different personal watercraft engine
designs and emissions concluded that
emission reductions would result with
implementation of the EPA emission
standards for marine engine. The
preferred alternative provides for further
protection of wildlife in the recreation
area. Establishing new flat wake zones
under the preferred alternative
(Alternative B) would reduce impacts to
aquatic and shoreline species by
reducing the discharge of fuel
components into the water. These
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reductions should indirectly benefit
wildlife by reducing some of the
contaminant loading of surface waters.

PAH toxicity to fish and wildlife
species is a complicated topic because
PAHs consists of dozens of different
chemical compounds, each of which has
substantially different toxicity
characteristics in water, sediment, and
soils, and toxicity varies dramatically
among different fish and wildlife
species. The ecological toxicity analysis
for PAHs reported in the Environmental
Assessment explains the chemical,
physical, and biological conditions that
were used to conduct the assessment of
PAH effects to fish species.

Comments Related to Shoreline/
Submerged Aquatic Vegetation

17. One commenter stated that there
has been no documentation of any
adverse effects to shoreline vegetation
from PWC use.

NPS Response: The NPS recognizes
that scientists do not agree on the
potential for impacts to aquatic
vegetation from personal watercraft.
However, personal watercraft, because
of their design, can potentially operate
in shallower water than conventional
outboard motorized vessels, and it is not
possible to say if all operators fully
adhere to manufacturer’s
recommendations. Impacts to shoreline
vegetation are expected to be negligible.

Comments Related to Visitor
Experience, Visitor Conflict, and Safety

18. Several commenters stated that
the NPS analysis downplayed the threat
PWC pose to the visiting public.

NPS Response: According to the
National Marine Manufacturers
Association, PWC manufacturers have
sold roughly 1.2 million personal
watercraft during the last ten years. Out
of 1.2 million PWC sold the U.S. Coast
Guard had only 90 reports of fires/
explosions in the years from 1995-1999.
This is less than 1% of PWCs having
reports of problems associated with
fires/explosions. As far as the recall
campaigns conducted by Kawasaki and
Bombardier, the problems that were
associated with fuel tanks were fixed.
Kawasaki conducted a recall for
potentially defective fuel filler necks
and fuel tank outlet gaskets on 23,579
models from the years 1989 and 1990.
The fuel tank problems were eliminated
in Kawasaki’s newer models, and the
1989 and 1990 models are most likely
not in use anymore since life
expectancy of a PWC is only five to
seven years according to PWIA.
Bombardier also did a recall for its 1993,
1994, and 1995 models to reassess
possible fuel tank design flaws.

However, the number of fuel tanks that
had to be recalled was a very small
percent of the 1993, 1994, and 1995
fleets because fuel tank sales only
amounted to 2.16% of the total fleet
during this period (Bombardier Inc.).
The replacement fuel tanks differed
from those installed in the personal
watercraft subject to the recall in that
the replacement tanks had revised filler
neck radiuses, and the installation
procedure now also requires revised
torque specifications and the fuel
system must successfully complete a
pressure leak test. Bombardier found
that the major factor contributing to
PWC fires/explosions was over-torquing
of the gear clamp. Bombardier was
legally required by the U.S. Coast Guard
to fix 9.72% of the recalled models. Out
of 125,349 recalls, the company repaired
48,370 units, which was approximately
38% of the total recall, far exceeding
their legal obligation to repair units with
potential problems.

Further fuel tank and engine problems
that could be associated with PWC fires
has been reduced significantly since the
National Marine Manufacturers
Association set requirements for
meeting manufacturing regulations
established by the U.S. Coast Guard.
Many companies even choose to
participate in the more stringent
Certification Program administered by
the National Marine Manufacturers
Association (NMMA). The NMMA
verifies annually, or whenever a new
product is put on the market, vessel
model lines to determine that they
satisfy not only the U.S. Coast Guard
Regulations but also the more rigorous
standards based on those established by
the American Boat and Yacht Council.

19. One commenter stated that the
presence of PWC monopolizes the
recreational environment and adversely
impacts the wide range of diverse uses
favored by a majority of visitors and
therefore allowing PWC use is not the
best course of action.

NPS Response: PWC account for
approximately 20% of all watercraft
used on Lake Meredith each year.
Additionally, during 2001 PWC were
approximately 2% of total Lake
Meredith NRA visitation. None of the
alternatives evaluated in the
Environmental Assessment resulted in
substantial adverse or beneficial
impacts. The NPS chose the preferred
alternative, Continued PWC Use with
Restrictions, because it appeared to
meet the needs of most park visitors
while continuing to protect the
environment.

20. One commenter stated that
Alternative B would require more

permanent staff and vessels to enforce
the new restrictions.

NPS Response: The NPS believes that
operation of PWC in the recreation area
would not require more staff than that
required for increased monitoring of all
vessels because (1) the number of PWC
operating within the recreation area is
small in comparison to the number of
other motorized vessels, (2) the location
of PWC operation is separated from
most other visitors (excluding motorized
vessels) and (3) the increased patrols
necessary to monitor all boating traffic
would increase the observed presence of
policing such that all infractions would
likely decrease.

21. One commenter stated that the
conclusion that PWC use poses a health
and safety risk “primarily to the
operators” themselves is mistaken and
the analysis does not adequately assess
the safety threat posed to park visitors
by PWC use.

NPS Response: Incidents involving
vessels of all types, including personal
watercraft, are reported to and logged by
National Park Service staff. A very small
proportion of incidents on the lake are
estimated to go unreported. The
accident data for the five-year period of
1997 through 2001 displays a consistent
pattern and differs from nationally
reported results for all vessels. In the
“Visitor Conflicts and Visitor Safety”
section of the ““Affected Environment”
chapter, it is reported that personal
watercraft represent 20 percent of the
vessels on the lake but did not exceed
3 percent of all vessel accidents over the
five year time period.

22. Several commenters stated that
there is no basis to impose flat wake
restrictions on PWC only, as proposed
in Alternative B, and doing so would
endanger all boaters. For these reasons,
any flat wake zones established under
the special regulation in the 11 back
coves (or any other areas) should be
applied to all motorized vessels, not just
PWC.

NPS Response: The proposed flat
wake zones under Alternative B would
apply to all motorized vessels. The
description of Alternative B on p. 24
does not indicate that the flat wake zone
applies only to PWC. However, vessels
other than PWC are regulated through
other mechanisms and are therefore not
addressed in the language for this
regulation.

23. One commenter stated that the
accident data used in the analysis was
outdated and incorrect because PWC
accidents are reported more often than
other boating accidents.

NPS Response: Incidents involving
vessels of all types, including personal
watercraft, are reported to and logged by
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National Park Service staff. A very small
proportion of incidents on the lake are
estimated to go unreported. The
accident data for the five-year period of
1997 through 2001 displays a consistent
pattern and differs from nationally
reported results for all vessels. In the
“Visitor Conflicts and Visitor Safety”
section of the ““Affected Environment”
chapter, it is reported that personal
watercraft represent 20 percent of the
vessels on the lake but did not exceed

3 percent of all vessel accidents over the
five year time period.

Comments Related to Cultural
Resources

24. One commenter stated that the
analysis refers to a potential concern
that the ability of PWC operators to
access remote areas of the park unit
might make certain cultural,
archeological and ethnographic sites
vulnerable to looting or vandalism.
However, there is no indication of any
instances where these problems have
occurred. Nor is there any reason to
believe that PWC users are any more
likely to pose these concerns than
canoeists, kayakers, hikers, or others
who might access these same areas.

NPS Response: The EA was focused
on the analysis of impacts from PWC
use. PWC can make it easier to reach
some remote upstream areas, compared
to hiking to these areas, but we agree
that the type of impacts to cultural
resources from any users of remote areas

of the park would be similar if they can
reach these areas.

Comments Related to Socioeconomics

25. Two commenters commented that
the analysis did not adequately assess
socioeconomic impacts on the regional
economy.

NPS Response: The study looked at
the potential effect that the ban would
have on the local economy, and the
potential effects on socio-economically
disadvantaged groups. The
socioeconomic study did not address
the future potential costs of
environmental damage. The preferred
alternative does not include an
elimination of PWC, but rather
restrictions on area of use and speed. If
a decrease in PWC use occurred due to
the proposed restrictions, there could be
some reductions in PWC-related
revenues. However, given the low levels
of PWC use at Lake Meredith and the
fact that a total ban is not proposed,
impacts on local and regional
economics would not result in
significant negative socioeconomic
impacts.

Changes to the Final Rule

Based on the preceding comments
and responses, the NPS has made no
changes to the proposed rule language
with regard to PWC operations.

Summary of Economic Impacts

Alternative A would permit PWC use
as previously managed within the park
before the November 2002 ban, while

Alternative B would permit PWC use
with additional management strategies
to reduce user conflicts and to protect
water resources. Alternative B is the
preferred alternative, and includes no-
wake zones, PWC fueling requirements,
and water quality monitoring.
Alternative C is the no-action alternative
and represents the baseline conditions
for this economic analysis. Under that
alternative, the November 2002 ban
would be continued. All benefits and
costs associated with Alternatives A and
B are measured relative to that baseline.

The primary beneficiaries of
Alternatives A and B include the
individuals who would use PWCs
within the park and the businesses that
provide services to PWC users such as
rental shops, restaurants, gas stations,
and hotels. Additional beneficiaries
include the individuals who use PWCs
in areas outside the park where PWC
users displaced from Lake Meredith by
the ban may have increased their use.
Over a ten-year horizon from 2003 to
2012, the present value of benefits to
PWGC users is expected to range between
$3,520,980 and $4,676,120, depending
on the alternative analyzed and the
discount rate used. The present value of
benefits to businesses over the same
timeframe is expected to range between
$137,580 and $1,012,360. These benefit
estimates are presented in Table 1. The
amortized values per year of these
benefits over the ten-year timeframe are
presented in Table 2.

TABLE 1.—PRESENT VALUE OF BENEFITS FOR PWC USE IN LAKE MEREDITH NATIONAL RECREATION AREA, 2003-2012

(2001 $)=
PWC users Businesses Total

Alternative A:

Discounted at 3%P ......ccccceeviieeeiee s $4,676,120 | $185,180 to $1,012,360 .............. $4,861,300 to $5,688,480.

Discounted at 7% .......ccccceeviiieiiee e 3,706,280 | $146,770 to $802,390 ................. $3,853,050 to $4,508,670.
Alternative B:

Discounted at 3%P ......ccccceeviieeiiieeeee e 4,442,330 | $173,590 to $941,220 ................. $4,615,920 to $5,383,550.

Discounted 7%P ....ccoeeeiiieceeeeee s 3,520,980 | $137,580 to $746,010 ................. $3,658,560 to $4,266,990.

aBenefits were rounded to the nearest ten dollars, and may not sum to the indicated totals due to independent rounding.
b Office of Management and Budget Circular A—4 recommends a 7% discount rate in general, and a 3% discount rate when analyzing impacts

to private consumption.

TABLE 2.—AMORTIZED TOTAL BENEFITS PER YEAR FOR PWC USE IN LAKE MEREDITH NATIONAL RECREATION AREA,

2003-2012 (2001 $)

Amortized total benefits per
yeara

Alternative A:
Discounted at 3%P
Discounted at 7%P

Alternative B:

[T eTo T 1 C=To = LA B SRSt
DISCOUNTEA At 760 ..t e et e e et e e et e e e s bt e e e steeeeeaseeeebaeeeesseeeeaseeaeasseeaanseseeansanesannes

$569,893 to $666,863.
$548,588 to $641,933.

$541,127 to $631,116.
$520,897 to $607,523.

aThis is the present value of total benefits reported in Table 1 amortized over the ten-year analysis timeframe at the indicated discount rate.
b Office of Management and Budget Circular A—-4 recommends a 7% discount rate in general, and a 3% discount rate when analyzing impacts

to private consumption.
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The primary group that would incur
costs under Alternatives A and B would
be the park visitors who do not use
PWCs and whose park experiences
would be negatively affected by PWC
use within the park. At Lake Meredith
National Recreation Area, non-PWC
uses include boating, canoeing, fishing,
and hiking. Additionally, the public
could incur costs associated with
impacts to aesthetics, ecosystem
protection, human health and safety,
congestion, nonuse values, and
enforcement. However, these costs
could not be quantified because of a
lack of available data. Nevertheless, the
magnitude of costs associated with PWC
use would likely be greatest under
Alternative A, and lower for Alternative
B due to increasingly stringent
restrictions on PWC use.

Because the costs of Alternatives A
and B could not be quantified, the net
benefits associated with those
alternatives (benefits minus costs) also
could not be quantified. However, from
an economic perspective, the selection
of Alternative B as the preferred
alternative was considered reasonable
even though the quantified benefits are
somewhat smaller than under
Alternative A. That is because the costs
associated with non-PWC use,
aesthetics, ecosystem protection, human
health and safety, congestion, and
nonuse values would likely be greater
under Alternative A than under
Alternative B. Given that the quantified
benefits of Alternatives A and B were
similar, quantification of the costs could
reasonably result in Alternative B
having the greatest level of net benefits.

Compliance With Other Laws

Regulatory Planning and Review
(Executive Order 12866)

This document is not a significant
rule and has not been reviewed by the
Office of Management and Budget under
Executive Order 12866.

(1) This rule will not have an effect of
$100 million or more on the economy.
It will not adversely affect in a material
way the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities.
The National Park Service has
completed the report “Economic
Analysis of Management Alternatives
for Personal Watercraft in Lake
Meredith National Recreation Area”
(MACTEC Engineering and Consulting,
Inc.) dated April 2004.

(2) This rule will not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency. Actions taken under

this rule will not interfere with other
agencies or local government plans,
policies or controls. This rule is an
agency specific rule.

(3) This rule does not alter the
budgetary effects of entitlements, grants,
user fees, or loan programs or the rights
or obligations of their recipients. This
rule will have no effects on
entitlements, grants, user fees, or loan
programs or the rights or obligations of
their recipients. No grants or other
forms of monetary supplements are
involved.

(4) This rule does not raise novel legal
or policy issues. This rule is one of the
special regulations being issued for
managing PWC use in National Park
Units. The National Park Service
published general regulations (36 CFR
3.24) in March 2000, requiring
individual park areas to adopt special
regulations to authorize PWC use. The
implementation of the requirement of
the general regulation continues to
generate interest from the public
concerning the overall effect of
authorizing PWC use and National Park
Service policy and park management
but is not a significant controversy for
this park.

Regulatory Flexibility Act

The Department of the Interior
certifies that this rulemaking will not
have a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). This certification is
based on a report entitled ‘“Economic
Analysis of Management Alternatives
for Personal Watercraft in Lake
Meredith National Recreation Area”
(MACTEC Engineering and Consulting,
Inc. April 2004). The focus of this study
was to document the impact of this rule
on ten PWC related businesses in the
vicinity of Lake Meredith that may be
affected by any restriction of PWC use,
including PWC dealerships, a PWC
rental shop, and convenience stores
offering PWC storage and other boating
related services. This report found that
the potential loss for these businesses as
a result of this rule would be minimal,
as PWC users account for a very small
fraction of economic activity in the
region.

Small Business Regulatory Enforcement
Fairness Act (SBREFA)

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule:

a. Does not have an annual effect on
the economy of $100 million or more.

b. Will not cause a major increase in
costs or prices for consumers,

individual industries, Federal, State, or
local government agencies, or
geographic regions.

c. Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.

Unfunded Mandates Reform Act

This rule does not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year. The
rule does not have a significant or
unique effect on State, local or tribal
governments or the private sector. This
rule is an agency specific rule and does
not impose any other requirements on
other agencies, governments, or the
private sector.

Takings (Executive Order 12630)

In accordance with Executive Order
12630, the rule does not have significant
takings implications. A taking
implication assessment is not required.
No taking of personal property will
occur as a result of this rule.

Federalism (Executive Order 13132)

In accordance with Executive Order
13132, the rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.
This rule only affects use of NPS
administered lands and waters. It has no
outside effects on other areas by
allowing PWC use in specific areas of
the park.

Civil Justice Reform (Executive Order
12988)

In accordance with Executive Order
12988, the Office of the Solicitor has
determined that this rule does not
unduly burden the judicial system and
meets the requirements of sections 3(a)
and 3(b)(2) of the Order.

Paperwork Reduction Act

This regulation does not require an
information collection from 10 or more
parties and a submission under the
Paperwork Reduction Act is not
required. An OMB Form 83-I is not
required.

National Environmental Policy Act

The National Park Service has
analyzed this rule in accordance with
the criteria of the National
Environmental Policy Act and has
prepared an Environmental Assessment
(EA). The EA was available for public
review and comment March 10 to April
9, 2003. Additionally, a Finding of No
Significant Impact (FONSI) was
completed and signed on May 21, 2004.
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A copy of the EA and the FONSI is
available by contacting the
Superintendent, Lake Meredith National
Recreation Area, P.O. Box 1460, Fritch,
TX 79036, or by downloading it from
the Internet at http://www.nps.gov/lamr.

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
“Government to Government Relations
with Native American Tribal
Governments” (59 FR 22951) and 512
DM 2 have evaluated potential effects
on federally recognized Indian tribes
and have determined that there are no
potential effects.

During the consultation process in
late 2002, the NPS consulted with the
tribes that claim some affiliation with
Lake Meredith National Recreation
Area, in writing about the development
of this rule and the supporting
Environmental Assessment. Those
Tribes include the Wichita and
Affiliated Tribes; Kiowa Indian Tribe of
Oklahoma; Comanche Indian Tribe,
Oklahoma; Cheyenne-Arapaho Tribe,
Oklahoma; Caddo Indian Tribe of
Oklahoma; Jicarilla Apache Tribe, NM;
Mescalero Apache Tribe, NM; Apache
Tribe of Oklahoma; and, the Fort Sill
Apache Tribe of Oklahoma. To date no
comments have been received from any
of the Native American Tribes.

Administrative Procedure Act

This final rule is effective upon
publication in the Federal Register. In
accordance with the Administrative
Procedure Act, specifically, 5 U.S.C.
553(d)(1), this rule, 36 CFR 7.57(h), is
exempt from the requirement of
publication of a substantive rule not less
than 30 days before its effective date.

As discussed in this preamble, the
final rule is a part 7 special regulation
for Lake Meredith National Recreation
Area that relieves the restrictions
imposed by the general regulation, 36
CFR 3.24. The general regulation, 36
CFR 3.24, prohibits the use of PWC in
units of the national park system unless
an individual park area has designated
the use of PWC by adopting a part 7
special regulation. The proposed rule
was published in the Federal Register
(68 FR 69358) on December 12, 2003,
with a 60-day period for notice and
comment consistent with the
requirements of 5 U.S.C. 553(b). The
Administrative Procedure Act, pursuant
to the exception in paragraph (d)(1),
waives the section 553(d) 30-day
waiting period when the published rule
“grants or recognizes an exemption or
relieves a restriction.” In this rule the
NPS is authorizing the use of PWCs,

which is otherwise prohibited by 36
CFR 3.24. As a result, the 30-day
waiting period before the effective date
does not apply to the Lake Meredith
National Recreation Area final rule.

The Attorney General’s Manual on the
Administrative Procedure Act explained
that the “reason for this exception
would appear to be that the persons
affected by such rules are benefited by
them and therefore need no time to
conform their conduct so as to avoid the
legal consequences of violation. The fact
that an interested person may object to
such issuance, amendment, or repeal of
a rule does not change the character of
the rule as being one ‘granting or
recognizing exemption or relieving
restriction,’ thereby exempting it from
the thirty-day requirement.”” This rule is
within the scope of the exception as
described by the Attorney General’s
Manual and the 30-day waiting period
should be waived. See also,
Independent U.S. Tanker Owners
Committee v. Skinner, 884 F.2d 587 (DC
Cir. 1989). In this case, the court found
that paragraph (d)(1) is a statutory
exception that applies automatically for
substantive rules that relieves a
restriction and does not require any
justification to be made by the agency.
“In sum, the good cause exception must
be invoked and justified; the paragraph
(d)(1) exception applies automatically”
(884 F.2d at 591). The facts are that the
NPS is promulgating this special
regulation for the purpose of relieving
the restriction, prohibition of PWC use,
imposed by 36 CFR 3.24 and therefore,
the paragraph (d)(1) exception applies to
this rule.

In accordance with the
Administrative Procedure Act, this rule
is also excepted from the 30-day waiting
period by the “good cause’ exception in
5 U.S.C. 553(d)(3) and is effective upon
publication in the Federal Register. As
discussed above, the purpose of this
rule is to comply with the 36 CFR 3.24
requirement for authorizing PWC use in
park areas by promulgating a special
regulation. “The legislative history of
the APA reveals that the purpose for
deferring the effectiveness of a rule
under section 553(d) was ‘to afford
persons affected a reasonable time to
prepare for the effective date of a rule
or rules or to take other action which
the issuance may prompt.” S. Rep. No.
752, 79th Cong., 1st Sess. 15 (1946);
H.R. Rep. No. 1980, 79th Cong., 2d Sess.
25 (1946).” United States v. Gavrilovic,
551 F.2d 1099, 1104 (8th Cir. 1977). The
persons affected by this rule are PWC
users and delaying the implementation
of this rule for 30 days will not benefit
them; but instead will be
counterproductive by denying them, for

an additional 30 days, the benefits of the
rule.

List of Subjects in 36 CFR Part 7

National Parks, Reporting and
recordkeeping requirements.

m In consideration of the foregoing, the
National Park Service amends 36 CFR
part 7 as follows:

PART 7—SPECIAL REGULATIONS,
AREAS OF THE NATIONAL PARK
SYSTEM

m 1. The authority citation for part 7
continues to read as follows:

Authority: 16 U.S.C. 1, 3, 9a, 460(q),
462(k); Sec. 7.96 also issued under DC Code
8-137 (1981) and DC Code 40-721 (1981).

m 2. Section 7.57 is amended by revising
the section heading and adding
paragraph (h) to read as follows:

§7.57 Lake Meredith National Recreation
Area.

* * * * *

(h) Personal watercraft (PWC). (1)
PWC may operate on Lake Meredith
except in the following closed areas:
stilling basin below Sanford Dam,
within 750 feet of the Sanford Dam
intake tower, and on the waters of the
Canadian River.

(2) PWC may operate on Lake
Meredith under the following
conditions:

(i) Fueling of PWC is prohibited on
the lake, except at the marina fuel dock
with an attendant providing the fuel
service, or onshore and out of the water.

(ii) Carrying of fuel in an external or
portable container onboard a PWC is
prohibited.

(iii) PWC may only be launched at
designated launch sites established by
the Superintendent in accordance with
36 CFR 1.5 and 1.7.

(iv) PWC may not operate at greater
than flat wake speed in the following
designated areas: North Turkey Creek,
Bugbee Canyon, North Canyon, North
Cove, South Canyon, Sexy Canyon,
Amphitheater Canyon, the coves
between day markers 9 and 11, Fritch
Canyon, Short Creek, Evans Canyon and
Canal Canyon. Flat wake areas are
designated by buoys marked with ““flat
wake” or other similar markings. The
location of those buoys may be adjusted
by the Superintendent based on
reservoir water levels.

(3) The Superintendent may
temporarily limit, restrict or terminate
access to the areas designated for PWC
use after taking into consideration
public health and safety, natural and
cultural resource protection, and other
management activities and objectives.
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Dated: May 21, 2004.
Paul Hoffman,

Deputy Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 04-12054 Filed 5—26—-04; 8:45 am]
BILLING CODE 4310-3A-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[IL222-1a; FRL-7666—1]
Approval and Promulgation of
Implementation Plans; lllinois

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency is approving a revision to the
Illinois State Implementation Plan (SIP)
for the Louis Berkman Company, doing
business as the Swenson Spreader
Company (Swenson). The Illinois
Environmental Protection Agency
(IEPA) requested on September 19,
2003, that EPA approve into the SIP an
adjusted standard for the volatile
organic material (VOM) content limit
applicable to the painting operations at
Swenson’s plant located in
Lindenwood, Ogle County, Illinois. EPA
is approving this request because it
satisfies the requirements of the Clean
Air Act (Act).

DATES: This “direct final” rule is
effective July 26, 2004, unless EPA
receives written adverse comment by
June 28, 2004. If written adverse
comment is received, EPA will publish
a timely withdrawal of the direct final
rule in the Federal Register and inform
the public that the rule will not take
effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. IL-222, by
one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e E-mail: bortzer.jay@epa.gov.

e Fax:(312) 886—5824.

e Mail: ]. Elmer Bortzer, Chief,
Criteria Pollutant Section, Air Programs
Branch, United States Environmental
Protection Agency, Mailcode AR-18], 77
West Jackson Boulevard, Chicago,
Nlinois 60604. In addition, please mail
a copy of your comments on the
information collection provisions to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget (OMB), Attn: Desk Officer for
EPA, 725 17th St. NW., Washington, DC
20503.

e Hand Delivery: Such deliveries are
only accepted during the Docket’s
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. IL-222. EPA’s policy is
that all comments received will be
included in the public docket without
change, including any personal
information provided, unless the
comment includes information claimed
to be Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute. Do
not submit information that you
consider to be CBI or otherwise
protected through regulations.gov, or e-
mail. The federal regulations.gov
website is an “anonymous access”
system, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
going through regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses. For additional instructions
on submitting comments, go to Unit I of
the SUPPLEMENTARY INFORMATION section
of this document.

Docket: All documents in the docket
are listed in an index. Although listed
in the index, some information is not
publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Publicly available
docket materials are available in hard
copy at the following address: United
States Environmental Protection
Agency, Region 5, Air and Radiation
Division, 77 West Jackson Boulevard,
Chicago, Illinois 60604. The Docket
Facility is open during normal business
hours, Monday through Friday,
excluding legal holidays. We
recommend that you telephone Christos
Panos at (312) 353—8328, before visiting
the Region 5 office.

FOR FURTHER INFORMATION CONTACT:
Christos Panos, Environmental
Engineer, Criteria Pollutant Section, Air
Programs Branch, United States

Environmental Protection Agency,
Region 5, Mailcode AR-18], 77 West
Jackson Boulevard, Chicago, Illinois
60604; telephone number: (312) 353—
8328; fax number: (312) 886—5824; e-
mail address: panos.christos@epa.gov.

SUPPLEMENTARY INFORMATION: This
supplemental information section is
organized as follows:

I. General Information
A. Does This Action Apply to Me?
B. What Should I Consider As I Prepare My
Comments for EPA?
1. Submitting CBI
2. Tips for Preparing Your Comments
II. Review of State Implementation Plan
Revision
1. What Is EPA Approving?
2. Why Did the State Revise Its Rules?
3. What Is EPA’s Analysis of the State’s
Submittal?
4. Did Illinois Hold a Public Hearing?
III. EPA’s Review of the SIP Revision
IV. What Action Is EPA Taking?
V. Statutory and Executive Order Reviews

I. General Information

A. Does This Action Apply to Me?

No, this action applies to a single
source, the Louis Berkman Company,
doing business as the Swenson Spreader
Company, in Lindenwood, Ogle County,
Illinois. This rulemaking action merely
approves an adjusted State standard into
the SIP, making it federally enforceable
under the Act.

B. What Should I Consider As I Prepare
My Comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through
regulations.gov or e-mail. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD ROM that
you mail to EPA, mark the outside of the
disk or CD ROM as CBI and then
identify electronically within the disk or
CD ROM the specific information that is
claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

i. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

ii. Follow directions—The Agency
may ask you to respond to specific
questions or organize comments by
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referencing a Code of Federal
Regulations (CFR) part or section
number.

iii. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

iv. Describe any assumptions and
provide any technical information and/
or data that you used.

v. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

vi. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

vii. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

viii. Make sure to submit your
comments by the comment period
deadline identified.

II. Review of State Implementation Plan
Revision

1. What Is EPA Approving?

We are approving into the Illinois SIP
an adjusted standard for the emissions
limit applicable to the painting
operations at Swenson’s plant located in
Lindenwood, Ogle County, Illinois.
Section 215.204(j)(2) of the Illinois
Administrative Code establishes a limit
for the miscellaneous metal parts and
products category of 3.5 pounds of
VOM 1 per gallon of coating (Ibs VOM/
gal) for air dried coating operations. The
Illinois Pollution Control Board (IPCB)
granted Swenson a ten year adjusted
standard from section 215.204(j)(2) on
May 7, 1998. Under the adjusted
standard Swenson is limited to a
monthly average of 4.75 lbs VOM/gal
until May 7, 2008.

2. Why Did the State Revise Its Rules?

In the September 19, 2003
submission, IEPA requested that EPA
approve revisions that are specific to
Swenson’s painting operations at its
Lindenwood, Illinois plant. Swenson is
an original equipment manufacturer of
snow and ice control equipment. The
primary purchaser of Swenson’s
products are federal, state, and local
governmental agencies. Because many
of these agencies specify the type of
paint to use, the coatings Swenson uses
to paint its products often have a VOM
content greater than the state standard
of 3.5 Ib/gal.

1EPA generally uses the term “Volatile Organic
Compounds (VOC)” to refer to volatile organic
emissions. In Illinois’ regulations, the State uses the
term “Volatile Organic Material (VOM)” rather than
VOC. The State’s definition of VOM is equivalent
to EPA’s definition of VOC, and are interchangeable
when discussing volatile organic emissions.

3. What Is EPA’s Analysis of the State’s
Submittal?

Swenson manufactures snow and ice
removal equipment at its Lindenwood,
Ogle County, Illinois plant. Ogle County
is in attainment of the ozone National
Ambient Air Quality Standards
(NAAQS). Part of the manufacturing
process includes applying one or more
coatings of paint. Section 215.204 of the
Illinois Administrative Code (35 I11.
Adm. Code) governs VOM emissions
from manufacturing plants. Specifically,
35 I1l. Adm. Code Section 215.204(j)(2)
applies to Swenson. According to that
section, VOM emissions from air-dried
miscellaneous metal parts and products
coatings may not exceed 3.5 1b/gal.
Manufacturers that emit less than 25
tons of VOM per year are exempt from
this limitation. EPA approved 35 Ill.
Adm. Code Section 215.204 into the
Mlinois SIP on January 15, 1999, at 64
FR 2581.

In its request for an adjusted standard,
Swenson states that the primary
purchaser of its products are
governmental agencies which often
specify the type of paints to use and/or
coating thicknesses to achieve on the
products they order. Many of these
paints contain more than 3.5 lbs VOM/
gal and, therefore, do not comply with
35 Ill. Adm. Code Section 215.204(j)(2).
In addition, the size and shape of its
products make relatively high solvent
use necessary for proper adhesion
characteristics and the specified coating
thicknesses cannot be achieved with
water-based coatings. Swenson’s
average annual VOM emissions were
31.8 tons between 1992 and 1996.

Swenson filed its motion for an
adjusted standard with the IPCB on
October 11, 1996. In its petition,
Swenson requested a VOM limit of 5.25
Ib/gal monthly average for the first year,
and a VOM limit of 5.00 1b/gal monthly
average for the second year and beyond
following the adjusted standard
approval. Swenson based the higher
VOM limit for the first year on its
existing stocks of VOM paint. Swenson
noted in its petition that the 5.00lb/gal
limit is more stringent than the relief
IPCB granted to a number of other
companies in the past. Swenson filed an
amendment to its petition on May 16,
1997. In the amended petition Swenson
requested a VOM limit of 5.00 lb/gal
monthly average for the first year, and
a VOM limit of 4.75 1b/gal monthly
average for the second year and beyond,
following the adjusted standard
approval.

On February 21, 1997, IEPA
submitted to IPCB a recommendation to
deny Swenson’s petition. IEPA

commented that Swenson failed to
prove that it is unable to comply with
the requirements of section 215.204(j).
Two public hearings were held before
the IPCB, the first on April 17, 1997, in
Oregon, Illinois, and the second on May
21, 1997, in Springfield, Illinois.
Evidence was provided at these hearings
about the feasibility of different
emission reduction methods, including
the installation of an afterburner or a
powder coating system, and
reformulating the paints it uses.
Swenson justified the adjusted standard
based upon its own technical support
demonstrating that the 3.5 lbs VOM/gal
limit is technically and economically
infeasible. Swenson asserted that the
installation of emissions control
equipment would impose an
unreasonable financial hardship on the
company without providing a
measurable environmental benefit to the
area, and that the area has not had an
exceedance of the ozone NAAQS.
Further, Swenson states that coatings
that satisfy customer requirements and
comply with 35 Ill. Adm. Code Section
215.204(j)(2) are currently unavailable.

In a December 4, 1997, Interim
Opinion and Order, IPCB granted
Swenson an adjusted standard to use
coatings that contain, on a monthly
average, 4.75 lbs VOM/gal, and made
the following findings of fact and
conclusions of law:

(1) Coatings that comply with 35 Ill.
Adm. Code Section 215.204(j)(2) are not
available for Swenson’s specialty orders;

(2) The cost that Swenson would
incur to comply with regulatory
alternatives to 35 Ill. Adm. Code Section
215.204(j)(2) are unreasonable;

(3) The factors are substantially and
significantly different from those that
IPCB considered when adopting 35 Ill.
Adm. Code Section 215.204(j)(2);

(4) An adjusted standard will not
result in environmental or health effects
substantially and significantly more
adverse than those considered by IPCB
in adopting 35 Ill. Adm. Code Section
215.204(j)(2); and,

(5) An adjusted standard is consistent
with applicable Federal law.

IPCB stated that the adjusted standard
will expire ten years from the date of
IPCB’s final order, since compliant
coatings may become available and
Swenson’s customers may not always
require noncompliant coatings. Further,
IPCB required Swenson to file a plan for
demonstrating compliance with the
adjusted standard.

In Swenson’s February 3, 1998,
Compliance Plan, Swenson identified
the following operational initiatives:
requesting from paint suppliers
reformulated paints with lower VOM
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emissions; heating the paint lines to the
spraying system and purchasing high
efficiency electrostatic paint guns to
lessen VOM emissions; and, recording
all paint purchases and usage to track
VOM emissions. To calculate the
monthly average of VOM emissions,
Swenson proposed to determine the
total VOM in pounds delivered to the
coating applicator each month and
divide that amount by the number of
coating gallons used that month.
Swenson also identified that it is
researching a single booth powder
coating system to lower its VOM
emissions while fulfilling its sales
requirements.

On May 7, 1998, IPCB adopted a Final
Opinion and Order, AS 97-5, granting
the adjusted standard requested by
Swenson. On June 12, 1998, IEPA filed
a Motion to Reconsider the IPCB’s Final
Opinion and Order. The IPCB denied
IEPA’s motion on July 23, 1998. The
IEPA filed an appeal of IPCB’s July 23,
1998, order in the Second District
Appellate Court of Illinois through the
Illinois Attorney General Office. The
Court affirmed IPCB’s Final Opinions
and Orders of May 7, 1998, and July 23,
1998, on November 19, 1999. IEPA
formally submitted the adjusted
standard for Swenson to EPA on
September 19, 2003, as a site-specific
revision to the Illinois SIP.

4. Did Illinois Hold a Public Hearing?

Swenson filed a petition for an
adjusted standard with the IPCB on
October 11, 1996. Notice of the petition
was published in the Ogle County Life
on October 21, 1996. IEPA filed a
response to Swenson’s petition on
February 26, 1997. Two public hearings
were held before the IPCB, the first on
April 17, 1997, in Oregon, Illinois, and
the second on May 21, 1997, in
Springfield, Illinois.

II1. EPA’s Review of the SIP Revision

The EPA has identified VOM control
levels that it presumes to constitute
reasonably available control technology

(RACT) for various categories of sources.

However, case-by-case RACT
determinations may be developed that
differ from EPA’s presumptive norm.
The EPA will approve these RACT
determinations as long as a
demonstration is made that they satisfy
the Act’s RACT requirements based on
adequate documentation of the
economic and technical circumstances
of the particular sources being
regulated. To make this demonstration,
it must be shown that the current SIP
requirements do not represent RACT
because pollution control technology
necessary to reach the requirements is

not and cannot be expected to be
reasonably available. The EPA will
determine on a case-by-case basis
whether this demonstration has been
made, taking into account all the
relevant facts and circumstances
concerning each case. A demonstration
must be made that reasonable efforts
were taken to determine and adequately
document the availability of complying
coatings or other kinds of controls, as
appropriate. If it is conclusively
demonstrated that complying low-
solvent coatings are unavailable, the
EPA would consider an alternative
RACT determination based on the
lowest level of VOM control technically
and economically feasible for the
facility.

Based on the information and
technical support IEPA provided in its
submittal, the EPA finds that the SIP
requirements are not technically or
economically feasible for the Swenson
Lindenwood facility, and that a limit of
4.75 lbs VOM/gal will not have a
negative environmental impact in the
area. Further, the adjusted standard will
expire ten years from the date of IPCB’s
final order, since compliant coatings
may become available and Swenson’s
customers may not always require
noncompliant coatings. In its plan for
demonstrating compliance with the
adjusted standard Swenson identified
the following operational initiatives:
requesting from paint suppliers
reformulated paints with lower VOM
emissions; heating the paint lines to the
spraying system and purchasing high
efficiency electrostatic paint guns to
lessen VOM emissions; and, recording
all paint purchases and usage to track
VOM emissions. Swenson also
identified that it is researching a single
booth powder coating system to lower
its VOM emissions while fulfilling its
sales requirements. As previously
stated, Ogle County is in attainment of
the ozone NAAQS. Approval of this
requested SIP revision will not increase
the historical VOM emission level from
this source, and will not interfere with
the maintenance of the ozone NAAQS
in Ogle County. Therefore, EPA finds
this SIP submittal approvable.

IV. What Action Is EPA Taking?

EPA is approving into the Illinois SIP
an adjusted standard for the VOM
content limit applicable to the painting
operations at Swenson’s plant located in
Lindenwood, Ogle County, Illinois. The
State submitted this SIP revision on
September 19, 2003. Under the adjusted
standard Swenson is limited to a
monthly average of 4.75 lbs VOM/gal
until May 7, 2008.

EPA views the approval of this SIP
revision as noncontroversial, and
anticipates no adverse comments.
However, in a separate document in this
Federal Register publication, EPA is
proposing approval of the State Plan.
Should adverse or critical written
comments be filed, EPA will withdraw
this direct final rule and address all
public comments in a final rule based
on the proposed rule published in the
proposed rules section of this Federal
Register. This approval action will be
effective without further notice unless
EPA receives relevant adverse written
comment by June 28, 2004. Should EPA
receive adverse or critical comments, it
will publish a final rule informing the
public that this action will not take
effect. Any parties interested in
commenting on this action should do so
at this time. If no such comments are
received, the public is advised that this
action will be effective on July 26, 2004.

V. Statutory and Executive Order
Reviews

Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget.

Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

For this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22,2001).

Regulatory Flexibility Act

This action merely approves state law
as meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.).

Unfunded Mandates Reform Act

Because this rule approves pre-
existing requirements under state law
and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104-4).
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Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000).

Executive Order 13132: Federalism

This action also does not have
Federalism implications because it does
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act.

Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

This rule also is not subject to
Executive Order 13045 ‘‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

National Technology Transfer
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTA), 15 U.S.C. 272,
requires federal agencies to use
technical standards that are developed
or adopted by voluntary consensus to
carry our policy objectives, so long as
such standards are not inconsistent with
applicable law or otherwise
impracticable. In reviewing program
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Act. Absent a prior
existing requirement for the state to use
voluntary consensus standards, EPA has
no authority to disapprove a program
submission for failure to use such
standards, and it would thus be
inconsistent with applicable law for
EPA to use voluntary consensus
standards in place of a program
submission that otherwise satisfies the
provisions of the Act. Therefore, the
requirements of section 12(d) of the
NTTA do not apply.

Civil Justice Reform

As required by section 3 of Executive
Order 12988 (61 FR 4729, February 7,
1996), in issuing this rule, EPA has
taken the necessary steps to eliminate
drafting errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct.

Governmental Interference With
Constitutionally Protected Property
Rights

EPA has complied with Executive
Order 12630 (53 FR 8859, March 15,
1988) by examining the takings
implications of the rule in accordance
with the “Attorney General’s
Supplemental Guidelines for the
Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the executive order, and has determined
that the rule’s requirements do not
constitute a taking.

Paperwork Reduction Act

This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, EPA
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 26, 2004.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: May 7, 2004.
Bharat Mathur,
Acting Regional Administrator, Region 5.
m For the reasons stated in the preamble,
part 52, chapter I, of title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52

continues to read as follows:
Authority: 42 U.S.C. 7401 et seq.

m 2. Section 52.720 is amended by

adding paragraph (c)(172) to read as

follows:

§52.720 Identification of plan.
* * * * *
* x %

(c)

(172) On September 19, 2003, Illinois
submitted a site-specific revision to the
State Implementation Plan which
relaxes the volatile organic material
(VOM) content limit for the coating
operations at Louis Berkman Company,
d/b/a/ the Swenson Spreader
Company’s Lindenwood, Ogle County,
Illinois facility from 3.5 pounds VOM
per gallon to a monthly average of 4.75
pounds VOM per gallon until May 7,
2008.

(i) Incorporation by reference. Order
contained in a May 7, 1998, Opinion
and Order of the Illinois Pollution
Control Board, AS 97-5, effective May
7,1998.

[FR Doc. 04-11925 Filed 5-26—04; 8:45 am]|
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 261

[FRL-7667-5]

Hazardous Waste Management

System; Identification and Listing of
Hazardous Waste; Proposed Exclusion

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA (also, “the Agency”
or “we”) in this preamble is granting a
petition submitted by Bekaert
Corporation (Bekaert) to exclude (or
delist) a certain solid waste generated by
its Dyersburg, Tennessee facility from
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the lists of hazardous wastes. Sludge
generated from the treatment of
wastewaters generated from
electroplating processes are listed as
hazardous waste number FO06 under
the Resource Conservation and
Recovery Act (RCRA).

Today’s action conditionally excludes
the petitioned waste from the list of
hazardous wastes only if the waste is
disposed of in a Subtitle D landfill
which is permitted, licensed, or
registered by a State to manage
industrial solid waste.

DATES: Effective Date: This rule is
effective on May 27, 2004.

ADDRESSES: The RCRA regulatory
docket for this final rule, number
R4DLP-0401-Bekaert, is located at the
RCRA Enforcement and Compliance
Branch, Waste Division, U.S.
Environmental Protection Agency
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303, and is available
for viewing from 8 a.m. to 4 p.m.,
Monday through Friday, excluding
Federal holidays. Call Daryl Himes at
(404) 562-8614 for appointments. The
public may copy material from the
regulatory docket at $0.15 per page.

FOR FURTHER INFORMATION CONTACT: For
general and technical information about
this final rule, contact Daryl Himes,
South Enforcement and Compliance
Section, (Mail Code 4WD-RCRA), RCRA
Enforcement and Compliance Branch,
U.S. Environmental Protection Agency,
Region 4, Sam Nunn Atlanta Federal
Center, 61 Forsyth Street, SW., Atlanta,
Georgia 30303 or call (404) 562—-8614.
SUPPLEMENTARY INFORMATION: The
information in this section is organized
as follows:

1. Background
A. What Is a Delisting Petition, and What
Does It Require of Petitioner?
B. What Regulations Allow a Waste To Be
Delisted?
II. Bekaert’s Delisting Petition
A. What Wastes Did Bekaert Petition the
EPA To Delist?
B. What Information Must the Generator
Supply?
C. What Information Did Bekaert Submit
To Support this Petition?
III. EPA’s Evaluation and Final Rule
A. What Decision Is EPA Finalizing and
Why?
B. What Are the Terms of This Exclusion?
C. When Is the Delisting Effective?
D. How Does This Action Affect the States?
IV. Public Comments Received on the
Proposed Exclusion
V. Regulatory Impact
VI. Regulatory Flexibility Act
VII. Paperwork Reduction Act
VIII. Unfunded Mandates Reform Act
IX. Executive Order 13045
X. Executive Order 13084
XI. National Technology Transfer and
Advancements Act

XII. Executive Order 13132 Federalism

I. Background

A. What Is a Delisting Petition, and
What Does It Require of a Petitioner?

A delisting petition is a request from
a facility to the EPA or an authorized
State to exclude wastes from the list of
hazardous wastes. The facility petitions
the EPA because it does not consider the
wastes hazardous under RCRA
regulations.

In a delisting petition, the petitioner
must show that wastes generated at a
particular facility do not meet any of the
criteria for which the waste was listed.
The criteria for which the EPA lists a
waste are in part 261 and further
explained in the background documents
for the listed waste.

In addition, under 40 CFR 260.22, a
petitioner must prove that the waste
does not exhibit any of the hazardous
waste characteristics (ignitability,
reactivity, corrosivity, and toxicity) and
present sufficient information for the
EPA to decide whether factors other
than those for which the waste was
listed warrant retaining it as a
hazardous waste. (See part 261 and the
background documents for the listed
waste.)

Generators remain obligated under
RCRA to confirm whether their waste
remains nonhazardous based on the
hazardous waste characteristics even if
the EPA has “delisted” the waste.

B. What Regulations Allow a Waste To
Be Delisted?

Under 40 CFR 260.20 and 260.22, a
generator may petition the EPA to
remove its wastes from hazardous waste
control by excluding it from the lists of
hazardous wastes contained in 40 CFR
261.31 and 261.32. Specifically, 40 CFR
260.20 allows any person to petition the
Administrator to modify or evoke any
provision of parts 260 through 266, 268,
and 273 of Title 40 of the Code of
Federal Regulations. 40 CFR 260.22
provides a generator the opportunity to
petition the Administrator to exclude a
waste on a “‘generator specific” basis
from the hazardous waste lists.

II. Bekaert’s Delisting Petition

A. What Wastes Did Bekaert Petition the
EPA To Delist?

On October 28, 2002, Bekaert
petitioned the EPA to exclude from the
lists of hazardous waste contained in 40
CFR 261.31 and 261.32, a dewatered
WWTP sludge generated from the
facility located in Dyersburg, Tennessee.
The waste (EPA Hazardous Waste No.
F006) is generated by treating
wastewater from the copper and zinc

electroplating of steel cords for the
automobile tire industry. Specifically, in
its petition, Bekaert requested that the
EPA grant an exclusion for 1250 cubic
yards per calendar year of dewatered
WWTP sludge resulting from the
treatment of waste waters from an
electroplating operation at its facility.

B. What Information Must the Generator
Supply?

A generator must provide sufficient
information to allow the EPA to
determine that the waste does not meet
any of the criteria for which it was listed
as a hazardous waste. In addition, where
there is a reasonable basis to believe that
factors other than those for which the
waste was listed (including additional
constituents) could cause the waste to
be hazardous, the Administrator must
determine that such factors do not
warrant retaining the waste as
hazardous.

C. What Information Did Bekaert
Submit To Support This Petition?

To support its petition, Bekaert
submitted detailed chemical and
physical analysis of the dewatered
WWTP sludge generated by its facility.

II1. EPA’s Evaluation and Final Rule

A. What Decision Is EPA Finalizing and
Why?

Today the EPA is finalizing an
exclusion for 1250 cubic yards per
calendar year of dewatered WWTP
sludge resulting from the treatment of
waste waters from an electroplating
operation at its facility in Dyersburg,
Tennessee.

Bekaert petitioned EPA to exclude, or
delist, the dewatered WWTP sludge
because Bekaert believes that the
petitioned waste does not meet the
criteria for which it was listed and that
there are no additional constituents or
factors which could cause the waste to
be hazardous. Review of this petition
included consideration of the original
listing criteria, as well as the additional
factors required by the Hazardous and
Solid Waste Amendments of 1984
(HSWA). See section 222 of HSWA, 42
United States Code (U.S.C.) 6921(f), and
40 CFR 260.22(d)(2)—(4).

On February 20, 2004, EPA proposed
to exclude or delist Bekaert’s dewatered
WWTP sludge from the treatment of
waste waters from an electroplating
operation from the list of hazardous
wastes in 40 CFR 261.31 and accepted
public comment on the proposed rule
(69 FR 7888). EPA received no
comments on the proposed rule and for
the reasons stated in both the proposal
and this document, EPA believes that
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Bekaert’s waste should be excluded
from hazardous waste control.

B. What Are the Terms of This
Exclusion?

Bekaert must dispose of the WWTP
sludge resulting from the treatment of
waste waters from an electroplating
operation at its facility in a Subtitle D
landfill which is permitted, licensed, or
registered by a state to manage
industrial waste. Any amount of WWTP
sludge which is generated in excess of
1250 cubic yards per calendar year is
not considered delisted under this
exclusion. This exclusion is effective
only if all conditions contained in
today’s rule are satisfied.

C. When Is the Delisting Effective?

This rule is effective May 27, 2004.
The Hazardous and Solid Waste
Amendments of 1984 amended section
3010 of RCRA to allow rules to become
effective in less than six months when
the regulated community does not need
the six-month period to come into
compliance. This rule reduces rather
than increases the existing requirements
and, therefore, is effective immediately
upon publication under the
Administrative Procedure Act, pursuant
to 5 U.S.C. 553(d).

D. How Does This Action Affect the
States?

Because EPA is issuing today’s
exclusion under the Federal RCRA
delisting program, only States subject to
Federal RCRA delisting provisions
would be affected. This would exclude
States who have received authorization
from the EPA to make their own
delisting decisions.

EPA allows the States to impose their
own non-RCRA regulatory requirements
that are more stringent than the EPA’s,
under section 3009 of RCRA, 42 U.S.C.
6929. These more stringent
requirements may include a provision
that prohibits a Federally issued
exclusion from taking effect in the State.
Because a dual system (that is, both
Federal (RCRA) and State (non-RCRA)
programs) may regulate a petitioner’s
waste, the EPA urges petitioners to
contact the state regulatory authority to
establish the status of their wastes under
the State law.

EPA has also authorized some states
to administer a delisting program in
place of the federal program to make
state delisting decisions. Therefore, this
exclusion does not apply in those
authorized states. If Bekaert transports
the petitioned waste to or manages the
waste in any state with delisting
authorization, Bekaert must obtain a
delisting from that state before it can

manage the waste as nonhazardous in
the state. Delisting petitions approved
by the EPA Administrator under 40 CFR
260.22 are effective in the State of
Tennessee only after the final rule has
been published in the Federal Register.

IV. Public Comments Received on the
Proposed Exclusion

No comments were received from the
public pursuant to the proposed rule
delisting this action.

V. Regulatory Impact

Under Executive Order 12866, the
EPA must conduct an “assessment of
the potential costs and benefits” for all
“significant” regulatory actions.

The proposal to grant an exclusion is
not significant, since its effect, if
promulgated, would be to reduce the
overall costs and economic impact of
the EPA’s hazardous waste management
regulations. This reduction would be
achieved by excluding waste generated
at a specific facility from the EPA’s lists
of hazardous wastes, thus enabling a
facility to manage its waste as
nonhazardous.

Because there is no additional impact
from this proposed rule, this proposal
would not be a significant regulation,
and no cost/benefit assessment is
required. The Office of Management and
Budget (OMB) has also exempted this
rule from the requirement for OMB
review under section (6) of Executive
Order 12866.

VI. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 601-612, whenever an agency
is required to publish a general notice
of rulemaking for any proposed or final
rule, it must prepare and make available
for public comment a regulatory
flexibility analysis which describes the
impact of the rule on small entities
(small businesses, small organizations,
and small governmental jurisdictions).
No regulatory flexibility analysis is
required, however, if the Administrator
or delegated representative certifies that
the rule will not have any impact on
small entities. This rule, if promulgated,
will not have an adverse economic
impact on small entities since its effect
would be to reduce the overall costs of
the EPA’s hazardous waste regulations
and would be limited to one facility.
Accordingly, the EPA hereby certifies
that this proposed regulation, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. Therefore, this
regulation does not require a regulatory
flexibility analysis.

VII. Paperwork Reduction Act

Information collection and
recordkeeping requirements associated
with this proposed rule have been
approved by the Office of Management
and Budget (OMB) under the provisions
of the Paperwork Reduction Act of 1980
(Pub. L. 96 511, 44 U.S.C. 3501 et seq.)
and have been assigned OMB Control
Number 2050 0053.

VIII. Unfunded Mandates Reform Act

Under section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA),
Public Law 104—4, which was signed
into law on March 22, 1995, the EPA
generally must prepare a written
statement for rules with Federal
mandates that may result in estimated
costs to State, local, and tribal
governments in the aggregate, or to the
private sector, of $100 million or more
in any one year.

When such a statement is required for
the EPA rules under section 205 of the
UMRA, the EPA must identify and
consider alternatives. The alternatives
must include the least costly, most cost-
effective, or least burdensome
alternative that achieves the objectives
of the rule. The EPA must select that
alternative, unless the Administrator
explains in the final rule why it was not
selected or it is inconsistent with law.

Before the EPA establishes regulatory
requirements that may significantly or
uniquely affect small governments,
including tribal governments, it must
develop under section 203 of the UMRA
a small government agency plan. The
plan must provide for notifying
potentially affected small governments,
giving them meaningful and timely
input in the development of the EPA’s
regulatory proposals with significant
Federal intergovernmental mandates,
and informing, educating, and advising
them on compliance with the regulatory
requirements.

The UMRA generally defines a
Federal mandate for regulatory purposes
as one that imposes an enforceable duty
upon state, local, or tribal governments
or the private sector.

The EPA finds that this delisting
decision is deregulatory in nature and
does not impose any enforceable duty
on any State, local, or tribal
governments or the private sector. In
addition, the proposed delisting
decision does not establish any
regulatory requirements for small
governments and so does not require a
small government agency plan under
UMRA section 203.

IX. Executive Order 13045

The Executive Order 13045 is entitled
“Protection of Children from
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Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997).
This order applies to any rule that the
EPA determines (1) is economically
significant as defined under Executive
Order 12866, and (2) the environmental
health or safety risk addressed by the
rule has a disproportionate effect on
children. If the regulatory action meets
both criteria, the EPA must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the EPA. This proposed
rule is not subject to Executive Order
13045 because this is not an
economically significant regulatory
action as defined by Executive Order
12866.

X. Executive Order 13084

Because this action does not involve
any requirements that affect Indian
Tribes, the requirements of section 3(b)
of Executive Order 13084 do not apply.
Under Executive Order 13084, the EPA
may not issue a regulation that is not
required by statute, that significantly
affects or uniquely affects the
communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments.

If the mandate is unfunded, the EPA
must provide to the Office Management
and Budget, in a separately identified
section of the preamble to the rule, a
description of the extent of the EPA’s
prior consultation with representatives
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation.

In addition, Executive Order 13084
requires the EPA to develop an effective
process permitting elected and other
representatives of Indian tribal
governments to have “meaningful and
timely input” in the development of

regulatory policies on matters that
significantly or uniquely affect their
communities of Indian tribal
governments. This action does not
involve or impose any requirements that
affect Indian Tribes. Accordingly, the
requirements of section 3(b) of
Executive Order 13084 do not apply to
this rule.

XI. National Technology Transfer and
Advancement Act

Under section 12(d) of the National
Technology Transfer and Advancement
Act, the EPA is directed to use
voluntary consensus standards in its
regulatory activities unless to do so
would be inconsistent with applicable
law or otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures,
business practices, etc.) developed or
adopted by voluntary consensus
standard bodies. Where available and
potentially applicable voluntary
consensus standards are not used by the
EPA, the Act requires that the EPA
provide Congress, through the OMB, an
explanation of the reasons for not using
such standards.

This rule does not establish any new
technical standards and thus, the EPA
has no need to consider the use of
voluntary consensus standards in
developing this final rule.

XII. Executive Order 13132 Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) requires the EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” are defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

Under section 6 of Executive Order
13132, the EPA may not issue a

regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or the EPA consults with
State and local officials early in the
process of developing the proposed
regulation. The EPA also may not issue
a regulation that has federalism
implications and that preempts State
law unless the EPA consults with State
and local officials early in the process
of developing the proposed regulation.

This action does not have federalism
implication. It will not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
affects only one facility.

Lists of Subjects in 40 CFR Part 261

Environmental protection, Hazardous
waste, Recycling, Reporting and
recordkeeping requirements.

Authority: Section 3001(f) RCRA, 42 U.S.C.
6921(f).

Dated: May 18, 2004.

J. Scott Gordon,

Acting Director, Waste Management Division,
Region 4.

m For the reasons set out in the preamble,
40 CFR part 261 is amended as follows:

PART 261—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

m 1. The authority citation for part 261
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6921,
6922, and 6938.

m 2. Tables 1, 2 and 3 of appendix IX of
part 261 are amended by adding the
following entry in alphabetical order in
each table to read as follows:

Appendix IX to Part 261—Waste
Excluded Under §§ 260.20 and 260.22.

Facility Address

Waste description

Bekaert Corp Dyersburg, TN

Dewatered wastewater treatment plant (WWTP) sludge (EPA Hazardous Waste Nos. F006)
generated at a maximum rate of 1250 cubic yards per calendar year after May 27, 2004, and

disposed in a Subtitle D landfill.

For the exclusion to be valid, Bekaert must implement a verification testing program that meets

the following paragraphs:

(1) Delisting Levels: All leachable concentrations for those constituents must not exceed the
maximum allowable concentrations in mg/| specified in this paragraph. Bekaert must use the
leaching method specified at 40 CFR 261.24 to measure constituents in the waste leachate.

(A) Inorganic Constituents TCLP (mg/l): Cadmium—0.672; Chromium—S5.0; Nickel—127;

Zinc—1260.0.

(B) Organic Constituents TCLP (mg/l): Methyl ethyl ketone—200.0.
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Facility

Address

Waste description

(2) Waste Holding and Handling:

(A) Bekaert must accumulate the hazardous waste dewatered WWTP sludge in accordance
with the applicable regulations of 40 CFR 262.34 and continue to dispose of the dewatered
WWTP sludge as hazardous waste.

(B) Once the first quarterly sampling and analyses event described in paragraph (3) is com-
pleted and valid analyses demonstrate that no constituent is present in the sample at a level
which exceeds the delisting levels set in paragraph (1), Bekaert can manage and dispose of
the dewatered WWTP sludge as nonhazardous according to all applicable solid waste regu-
lations.

(C) If constituent levels in any sample taken by Bekaert exceed any of the delisting levels set
in paragraph (1), Bekaert must do the following: (i) notify EPA in accordance with paragraph
(7) and (ii) manage and dispose the dewatered WWTP sludge as hazardous waste gen-
erated under Subtitle C of RCRA.

(D) Quarterly Verification Testing Requirements: Upon this exclusion becoming final, Bekaert
may begin the quarterly testing requirements of paragraph (3) on its dewatered WWTP
sludge.

(3) Quarterly Testing Requirements: Upon this exclusion becoming final, Bekaert may perform
quarterly analytical testing by sampling and analyzing the dewatered WWTP sludge as fol-
lows:

(A)(i) Collect four representative composite samples of the hazardous waste dewatered WWTP
sludge at quarterly (ninety (90) day) intervals after EPA grants the final exclusion. The first
composite sample may be taken at any time after EPA grants the final approval.

(i) Analyze the samples for all constituents listed in paragraph (1). Any roll-offs from which the
composite sample is taken exceeding the delisting levels listed in paragraph (1) must be dis-
posed as hazardous waste in a Subtitle C landfill.

(iii) Within forty-five (45) days after taking its first quarterly sample, Bekaert will report its first
quarterly analytical test data to EPA. If levels of constituents measured in the sample of the
dewatered WWTP sludge do not exceed the levels set forth in paragraph (1) of this exclu-
sion, Bekaert can manage and dispose the nonhazardous dewatered WWTP sludge accord-
ing to all applicable solid waste regulations.

(4) Annual Testing:

(A) If Bekaert completes the quarterly testing specified in paragraph (3) above and no sample
contains a constituent with a level which exceeds the limits set forth in paragraph (1),
Bekaert may begin annual testing as follows: Bekaert must test one representative com-
posite sample of the dewatered WWTP sludge for all constituents listed in paragraph (1) at
least once per calendar year.

(B) The sample for the annual testing shall be a representative composite sample (according to
SW-846 methodologies) for all constituents listed in paragraph (1).

(C) The sample for the annual testing taken for the second and subsequent annual testing
events shall be taken within the same calendar month as the first annual sample taken.

(5) Changes in Operating Conditions: If Bekaert significantly changes the process described in
its petition or starts any processes that generate(s) the waste that may or could affect the
composition or type of waste generated as established under paragraph (1) (by illustration,
but not limitation, changes in equipment or operating conditions of the treatment process), it
must notify the EPA in writing; it may no longer handle the wastes generated from the new
process as nonhazardous until the wastes meet the delisting levels set in paragraph (1) and
it has received written approval to do so from the EPA.

(6) Data Submittals: Bekaert must submit the information described below. If Bekaert fails to
submit the required data within the specified time or maintain the required records on-site for
the specified time, the EPA, at its discretion, will consider this sufficient basis to reopen the
exclusion as described in paragraph (7). Bekaert must:

(A) Submit the data obtained through paragraph (3) to the Chief, North Section, RCRA En-
forcement and Compliance Branch, Waste Division, U. S. Environmental Protection Agency
Region 4, 61 Forsyth Street, SW., Atlanta, Georgia, 30303, within the time specified.

(B) Compile records of analytical data from paragraph (3), summarized, and maintained on-site
for a minimum of five years.

(C) Furnish these records and data when either the EPA or the State of Tennessee request
them for inspection.

(D) Send along with all data a signed copy of the following certification statement, to attest to
the truth and accuracy of the data submitted:

“Under civil and criminal penalty of law for the making or submission of false or fraudulent
statements or representations (pursuant to the applicable provisions of the Federal Code,
which include, but may not be limited to, 18 U.S.C. 1001 and 42 U.S.C. 6928), | certify that
the information contained in or accompanying this document is true, accurate and complete.

As to the (those) identified section(s) of this document for which | cannot personally verify its
(their) truth and accuracy, | certify as the company official having supervisory responsibility
for the persons who, acting under my direct instructions, made the verification that this infor-
mation is true, accurate and complete. If any of this information is determined by the EPA in
its sole discretion to be false, inaccurate or incomplete, and upon conveyance of this fact to
the company, | recognize and agree that this exclusion of waste will be void as if it never
had effect or to the extent directed by the EPA and that the company will be liable for any
actions taken in contravention of the company’s RCRA and CERCLA obligations premised
upon the company’s reliance on the void exclusion.”
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Facility Address

Waste description

(7) Reopener:

(A) If, anytime after disposal of the delisted waste Bekaert possesses or is otherwise made
aware of any environmental data (including but not limited to leachate data or ground water
monitoring data) or any other data relevant to the delisted waste indicating that any con-
stituent identified for the delisting verification testing is at level higher than the delisting level
allowed by the Regional Administrator or his delegate in granting the petition, then the facility
must report the data, in writing, to the Regional Administrator or his delegate within ten (10)
days of first possessing or being made aware of that data.

(B) If either the quarterly or annual testing of the waste does not meet the delisting require-
ments in paragraph (1), Bekaert must report the data, in writing, to the Regional Adminis-
trator or his delegate within ten (10) days of first possessing or being made aware of that
data.

(C) If Bekaert fails to submit the information described in paragraphs (5), (6)(A) or (6)(B) or if
any other information is received from any source, the Regional Administrator or his delegate
will make a preliminary determination as to whether the reported information requires the
EPA action to protect human health or the environment. Further action may include sus-
pending, or revoking the exclusion, or other appropriate response necessary to protect
human health and the environment.

(D) If the Regional Administrator or his delegate determines that the reported information re-
quires action the EPA, the Regional Administrator or his delegate will notify the facility in
writing of the actions the Regional Administrator or his delegate believes are necessary to
protect human health and the environment. The notification shall include a statement of the
proposed action and a statement providing the facility with an opportunity to present informa-
tion as to why the proposed the EPA action is not necessary. The facility shall have ten (10)
days from the date of the Regional Administrator or his delegate’s notice to present such in-
formation.

(E) Following the receipt of information from the facility described in paragraph (6)(D) or (if no
information is presented under paragraph (6)(D)) the initial receipt of information described in
paragraphs (5), (6)(A) or (6)(B), the Regional Administrator or his delegate will issue a final
written determination describing the EPA actions that are necessary to protect human health
or the environment. Any required action described in the Regional Administrator or his dele-
gate’s determination shall become effective immediately, unless the Regional Administrator
or his delegate provides otherwise.

(8) Notification Requirements: Bekaert must do following before transporting the delisted waste:

(A) Provide a one-time written notification to any State Regulatory Agency to which or through
which it will transport the delisted waste described above for disposal, sixty (60) days before
beginning such activities.

(B) Update the one-time written notification if Bekaert ships the delisted waste into a different
disposal facility.

(C) Failure to provide this notification will result in a violation of the delisting variance and a
possible revocation of the decision.

* * * * *

[FR Doc. 04—11927 Filed 5-26—04; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 0 and 11
[FCC 03-167]

Reorganization of the Enforcement
Bureau and Establishment of the
Office of Homeland Security

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission is revising
its rules to promote more efficient and
effective organizational structure and to
promote homeland security.
Specifically, the Commission is revising
its rules to reflect the creation of the
Office of Homeland Security within the

Enforcement Bureau, describe the
Office’s functions and delegated
authority, and make other conforming
changes. The Commission is also
revising its rules to clarify how an
Emergency Relocation Board will
operate during times of emergency
under the Commission’s Continuity of
Operations Plan (COOP) and setting out
the line of succession to chair the Board
when no Commissioner is available to
serve on the Board.

DATES: These rule changes became
effective on July 8, 2003.

FOR FURTHER INFORMATION CONTACT:
Sharlene Lofty, Enforcement Bureau,
Office of Homeland Security, at (202)
418-2761, or via the Internet at
sharlene.lofty@fcc.gov.

SUPPLEMENTARY INFORMATION: On July 8,
2003, the Commission adopted an Order
(FCC 03-167) revising its rules to reflect
the reorganization of the Enforcement
Bureau. Commissioner Copps issued a

separate statement when this action was
taken. In order to promote a more
efficient and effective organizational
structure and to promote homeland
security, the Commission created the
Office of Homeland Security within the
Enforcement Bureau. The Commission
revised its rules to reflect the creation of
the Office of Homeland Security,
describe its functions and delegated
authority, and make other conforming
changes. Additionally, the Commission
revised its rules to clarify the functions
of an Emergency Relocation Board
during times of emergency under the
Commission’s COOP and the line of
succession to chair the Board.

Authority for the adoption of the
foregoing revisions is contained in
sections 4(i), 4(j), 5(b), 5(c), and 303(r)
of the Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 154(j),
155(b), and 303(r).

The amendments adopted herein
pertain to agency organization,
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procedure and practice. Consequently,
the notice and comment provision of the
Administrative Procedure Act contained
in 5 U.S.C. 553(b) is inapplicable.

The Commission will not send a copy
of this Order to the U.S. General
Accounting Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A), because it concerns rules
of agency organization, procedure, or
practice that do not “substantially affect
the rights or obligations of non-agency
parties.” This Order does not contain
proposed information collection
requirements subject to the Paperwork
Reduction Act of 1995, Pub. L. 104-13.
Therefore it does not contain any
proposed information collection burden
“for small business concerns with fewer
than 25 employees,” pursuant to the
Small Business Paperwork Relief Act of
2002, Pub. L. 107-198, see 44 U.S.C.
3506(c)(4).

Accordingly, it is ordered that parts 0
and 11 of the Commission’s Rules, set
forth in Title 47 of the Code of Federal
Regulations, are amended as set forth in
the rule changes.

List of Subjects
47 CFR Part 0
Organization and functions

(Government agencies), Reporting and
recordkeeping requirements.

47 CFR Part 11

Cable television, Instructional
television fixed services, Multipoint
distribution systems, Radio, Television.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rule Changes

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 0 and
11 as follows:

PART 0—COMMISSION
ORGANIZATION

m 1. The authority citation for part 0
continues to read as follows:

Authority: Secs. 5, 48 Stat. 1068, as
amended; 47 U.S.C. 155
m 2. Section 0.11 is amended by adding
paragraph (a)(11) to read as follows:

§0.11 Functions of the Office.

(a) * *x %

(11) Develop and maintain the
Commission’s Continuity of Operations
Plan (COOP).

* * * * *

m 3. Section 0.111 is amended by
revising paragraphs (a)(22) and (c) to
read as follows:

§0.111 Functions of the Bureau.

(a] * * %

(22) Advise the Commission or
responsible Bureau or Office regarding
the enforcement and homeland security
implications of existing and proposed

rules.
* * * * *

(c) Under the general direction of the
Defense Commissioner, coordinate the
homeland security activities of the
Commission, including national
security and emergency preparedness
and defense mobilization, and provide
support to the Defense Commissioner
with respect to his or her participation
in the Joint Telecommunications
Resources Board, and the National
Security Telecommunications Advisory
Committee and other organizations.
Recommend national emergency plans
and preparedness programs covering
Commission functions during national
emergency conditions. Support the
Chief of the Wireline Competition,
International and Wireless
Telecommunications Bureaus on
matters involving assignment of
Telecommunications Service Priority
System priorities and in administration
of that system. The Chief, Enforcement
Bureau, or that person’s designee, acts
as FCC Alternate Homeland Security
and Defense Coordinator and principal
to the National Communications
System. Perform such alternate
functions as may be delegated during a
national emergency or following
activation of the President’s war
emergency powers as specified in
section 706 of the Communications Act.
* * * * *

m 4. Section 0.181 is amended by
revising the undesignated center
heading, the undesignated introductory
paragraph and paragraphs (a), (b), (c), (e)
and (f) to read as follows:

Homeland Security, Defense, and
Emergency Preparedness Functions

§0.181 The Defense Commissioner.

The Defense Commissioner is
designated by the Commission. The
Defense Commissioner directs the
homeland security, national security
and emergency preparedness, and
defense activities of the Commission
and has the following duties and
responsibilities:

(a) To keep the Commission informed
as to significant developments in the
field of homeland security, emergency
preparedness, defense, and any related
activities that involve formulation or
revision of Commission policy in any
area of responsibility of the
Commission.

(b) To represent the Commission in
homeland security, national security
and emergency preparedness, and
defense matters requiring conferences or
communications with other
governmental officers, departments, or
agencies.

(c) To act as the Homeland Security
and Defense Coordinator in
representations with other agencies with
respect to planning for the continuity of
the essential functions of the
Commission under emergency

conditions.
* * * * *

(e) To serve as the principal point of
contact for the Commission on all
matters pertaining to the Department of
Homeland Security.

(f) To take such measures as will
assure continuity of the Commission’s
functions under any foreseeable
circumstances with a minimum of
interruption. In the event of an
emergency, the Defense Commissioner,
in consultation with the Managing
Director, will decide whether to activate
the Commission’s Continuity of

Operations Plan.
* * * * *

m 5. Section 0.182 is amended by
revising paragraphs (b), (c), (d), (e), and
(f) to read as follows:

§0.182 Chief, Enforcement Bureau.
* * * * *

(b) In coordination with the Office of
Managing Director, which has
responsibility for developing the
Commission’s Continuity of Operations
Plan (COOP), acts as Alternate
Homeland Security and Defense
Coordinator in representations with
other agencies with respect to planning
for the continuity of the essential
functions of the Commission under
emergency conditions.

(c) Keeps the Defense Commissioner
informed as to significant developments
in the field of homeland security.

(d) Serves as the FCC’s representative
on the National Communications
System’s Committees.

(e) Under the general direction of the
Defense Commissioner coordinates the
homeland security, national security
and emergency preparedness, and
defense activities of the Commission,
including, Continuity of Government
Planning, the Emergency Alert System
(EAS) and other functions as may be
delegated during a national emergency
or activation of the President’s war
emergency powers as specified in
section 706 of the Communications Act.
Maintains liaison with FCC Bureaus/
Offices; represents the Defense
Commissioner with other Government
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agencies and organizations, the
telecommunications industry and FCC
licensees on homeland security matters;
and, as requested, represents the
Commission at meetings and
conferences.

(f) Is authorized to declare that a
temporary state of communications
emergency exists pursuant to § 97.401(b)
of this chapter and to act on behalf of
the Commission with respect to the
operation of amateur stations during
such temporary state of communications

emergency.
* * * * *

m 6. Section 0.185 is amended by
revising the undesignated introductory
paragraph and paragraphs (a) and (d),
and by adding paragraph (e) to read as
follows:

§0.185 Responsibilities of the bureaus
and staff offices.

The head of each of the bureaus and
staff offices, in rendering assistance to
the Chief, Enforcement Bureau in the
performance of that person’s duties with
respect to homeland security, national
security and emergency preparedness,
and defense activities will have the
following duties and responsibilities:

(a) To keep the Chief, Enforcement
Bureau informed of the investigation,
progress, and completion of programs,
plans, or activities with respect to
homeland security, national security
and emergency preparedness, and
defense in which they are engaged or

have been requested to engage.
* * * * *

(d) To perform such other duties
related to the Commission’s homeland
security, national security and
emergency preparedness, and defense
activities as may be assigned to them by
the Commission.

(e) To serve as Homeland Security
Liaison to the Enforcement Bureau or
designate the Deputy Chief of the
Bureau or Office as Homeland Security
Liaison to the Enforcement Bureau.

m 7. Section 0.186 is revised to read as
follows:

§0.186 Emergency Relocation Board.

(a) As specified in the Commission’s
Continuity of Operations Plan and
consistent with the exercise of the War
Emergency Powers of the President as
set forth in section 706 of the
Communications Act of 1934, as
amended, if the full Commission or a
quorum thereof is unable to act, an
Emergency Relocation Board will be
convened at the Commission’s
Headquarters or other relocation site
designated to serve as Primary FCC Staff
to perform the functions of the

Commission. Relocation may be
required to accommodate a variety of
emergency scenarios. Examples include
scenarios in which FCC headquarters is
unavailable or uninhabitable; or many,
if not all, agencies must evacuate the
immediate Washington, DC, area. The
FCC’s Continuity of Operations Plan
(COOP) includes the deliberate and pre-
planned movement of selected key
principals and supporting staff to a
relocation facility. As an example, a
sudden emergency, such as a fire or
hazardous materials incident, may
require the evacuation of FCC
headquarters with little or no advance
notice, but for only a short duration.
Alternatively, an emergency so severe
that FCC headquarters is rendered
unusable and likely will be for a period
long enough to significantly impact
normal operations, may require COOP
implementation. Nothing in this
subsection shall be construed to
diminish the authority of the
Commission or its staff to perform
functions of the Commission at the
Commission’s headquarters or other
relocation site using existing authority
provided for elsewhere in this Chapter.
(b) The Board shall comprise such
Commissioners as may be present
(including Commissioners available
through electronic communications or
telephone) and able to act. In the
absence of the Chairman, the
Commissioner present with the longest
seniority in office will serve as acting
Chairman. If no Commissioner is
present and able to act, the person
designated as next most senior official
in the Commission’s Continuity of
Operations Plan will head the Board.

m 8. Section 0.381 is revised to read as
follows:
§0.381 Defense Commissioner.

The authority delegated to the
Commission under Executive Orders
12472 and 12656 is redelegated to the
Defense Commissioner.

m 9. Section 0.387 is amended by

revising paragraph (b) to read as follows:

§0.387 Other national security and
emergency preparedness delegations;
cross reference.

* * * * *

(b) For authority of the Chief of the
Enforcement Bureau to declare a general
communications emergency, see
§0.182(f).

PART 11—EMERGENCY ALERT
SYSTEM (EAS)

m 10. The authority citation for Part 11
continues to read as follows:

Authority: 47 U.S.C. 151, 154(i) and (o),
303(r), 544(g) and 606.

m 11. Section 11.21 is amended by
revising the undesignated introductory
paragraph to read as follows:

§11.21 State and Local Area Plans and
FCC Mapbook.

EAS plans contain guidelines which
must be followed by broadcast and cable
personnel, emergency officials and
National Weather Service (NWS)
personnel to activate the EAS. The plans
include the EAS header codes and
messages that will be transmitted by key
EAS sources (NP, LP, SP and SR). State
and local plans contain unique methods
of EAS message distribution such as the
use of RBDS. The plans must be
reviewed and approved by the Director,
Office of Homeland Security,
Enforcement Bureau, prior to
implementation to ensure that they are
consistent with national plans, FCC

regulations, and EAS operation.
* * * * *

m 12. Section 11.43 is revised to read as
follows:

§11.43 National level participation.
Entities that wish to voluntarily
participate in the national level EAS
may submit a written request to the
Director, Office of Homeland Security,
Enforcement Bureau.
m 13. Section 11.47 is amended by
revising paragraph (b) to read as follows:

§11.47 Optional use of other
communications methods and systems.
* * * * *

(b) Other technologies and public
service providers, such as DBS, low
earth orbiting satellites, etc., that wish
to participate in the EAS may contact
the FCC’s Office of Homeland Security,
Enforcement Bureau, or their State
Emergency Communications Committee
for information and guidance.

[FR Doc. 04-11918 Filed 5-26—-04; 8:45 am|]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1, 20, and 43
[CC Docket No. 99-301, FCC 04-81]

Local Competition and Broadband
Reporting

AGENCY: Federal Communications
Commission.

ACTION: Final rule; order on
reconsideration.

SUMMARY: In this document, the Federal
Communications Commission denies
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the petition of Iowa
Telecommunications Services, Inc.
(Iowa Telecom), for reconsideration of
the Commission’s Data Gathering Order
published Wednesday, April 12, 2000
(65 FR 19675). Iowa Telecom requested
the Commission to adopt annual
statistical sampling for certain rural
telephone companies in lieu of
reporting Form 477 data.

FOR FURTHER INFORMATION CONTACT:
Thomas J. Beers, Deputy Chief, or John
C. K. Hays, Senior Attorney, Industry
Analysis and Technology Division,
Wireline Competition Bureau, at (202)
418-0952.

SUPPLEMENTARY INFORMATION: lowa
Telecommunications Services, Inc.
(Iowa Telecom), in a petition for
reconsideration of the Data Gathering
Order, asked the Commission to adopt
annual statistical sampling for certain
rural telephone companies in lieu of
reporting Form 477 data. The
Commission denied the petition finding
that Iowa Telecom has not raised
materially new or persuasive arguments
beyond those considered in the Data
Gathering Order, nor has it alleged
substantially changed circumstances to
justify the requested relief. Parties
wishing to revisit these arguments more
generally may do so in the context of the
Notice of Proposed Rulemaking in WC
Docket No. 04—-141.

Ordering Clauses

It is further ordered that, pursuant to
sections 1-5, 10, 11, 201-205, 215, 218—
220, 251-271, 303(r), 332, 403, 502, and
503 of the Communications Act of 1934,
as amended, 47 U.S.C. 151-155, 160,
161, 201-205, 215, 218-220, 251-271,
303(r), 332, 403, 502, and 503, section
706 of the Telecommunications Act of
1996, 47 U.S.C. 157 nt, and sections
1.106 and 1.429 of the Commission’s
rules, 47 CFR 1.106 and 1.429, the
petition for reconsideration filed by
Iowa Telecommunications Services, Inc.
is denied.

It is further ordered that CC Docket
No. 99-301 is terminated.
Federal Communications Commission.
Marlene H. Dortch,
Secretary.
[FR Doc. 04-11321 Filed 5-26—04; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 600 and 622

[Docket No. 031007250-4079-02; I.D.
091503E]

RIN 0648—-A063

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Dolphin
and Wahoo Fishery Off the Atlantic
States

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement the approved measures of
the Fishery Management Plan for the
Dolphin and Wahoo Fishery off the
Atlantic States (FMP). For the dolphin
and wahoo fishery in the exclusive
economic zone (EEZ) off the Atlantic
states (Maine through the east coast of
Florida), this final rule will require
vessel owners to obtain commercial
vessel and charter vessel/headboat
permits and, if selected, submit reports;
require operators of commercial vessels,
charter vessels, and headboats to obtain
operator permits; require dealers to
obtain permits and, if selected, submit
reports; establish bag limits and a
minimum size limit (dolphin only);
close the longline fisheries in areas
closed to the use of such gear for highly
migratory pelagic species; prohibit sale
without a commercial vessel permit;
specify allowable gear; and establish a
framework procedure by which the
South Atlantic Fishery Management
Council (Council) could establish and
modify certain management measures in
a timely manner. The FMP also specifies
maximum sustainable yield (MSY),
optimum yield (OY), the determinants
of overfishing (maximum fishing
mortality threshold (MFMT)) and
overfished (minimum stock size
threshold (MSST)), the management
unit, the fishing year, and essential fish
habitat (EFH) and EFH habitat areas of
particular concern (EFH-HAPCs). In
addition, NMFS informs the public of
the approval by the Office of
Management and Budget (OMB) of the
collection-of-information requirements
contained in this final rule and
publishes the OMB control numbers for
those collections. The intended effects
are to conserve and manage dolphin and
wahoo and to ensure that no new
fisheries for dolphin and wahoo
develop.

DATES: This final rule is effective June
28, 2004, except for the amendments to
§§622.4(a)(1)(1)(E), 622.4(a)(2)(xii),
622.4(a)(4), 622.5(a)(1)(vi), 622.5(a)(2)(i),
622.5(b)(1), 622.5(c)(8), 622.39(f),
622.41(1)(2), 622.44(f), and 622.45(i) that
are effective September 24, 2004 and the
amendments to §622.4(a)(5) and
622.4(i) that are effective November 23,
2004.
ADDRESSES: Copies of the Final
Regulatory Flexibility Analysis (FRFA)
may be obtained from NMFS, Southeast
Regional Office, 9721 Executive Center
Drive N., St. Petersburg, FL 33702.
Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this final rule
may be submitted to Robert Sadler,
Southeast Region, NMFS, at the above
address, and by e-mail to
David Rostker@omb.eop.gov, or fax to
202-395-7285.
FOR FURTHER INFORMATION CONTACT:
Steve Branstetter, phone: 727-570—
5305, fax: 727-570-5583, e-mail:
Steve.Branstetter@noaa.gov.

SUPPLEMENTARY INFORMATION: The
Council prepared the FMP under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act).

On September 26, 2003, NMFS
announced the availability of the FMP
and requested comments on it (68 FR
55573). NMFS published a proposed
rule to implement the FMP and
requested comments on the proposed
rule through December 18, 2003 (68 FR
62267, November 3, 2003). NMFS
partially approved the FMP on
December 23, 2003; NMFS disapproved
the restrictive qualifying criteria for a
commercial vessel permit, commercial
vessel permit transfer provisions,
commercial trip limits for dolphin
applicable to vessels with a commercial
permit for Atlantic dolphin and wahoo,
designation of sargassum as EFH, and
the designation of sargassum as an EFH-
HAPC. The rationale for the approved
measures in the FMP is provided in the
preamble to the proposed rule and is not
repeated here.

Comments and Responses

NMFS received 75 letters from the
public during the comment periods on
the FMP and the proposed rule. The
comments are summarized below along
with NMFS’ responses.

Comment 1: The FMP represents a
much needed management strategy for
the dolphin and wahoo stocks of the
U.S. Atlantic Coast. This proactive
strategy will maintain healthy stocks of
dolphin and wahoo for all user and
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interest groups. Recreational fishermen
have not been restricted from catching
large numbers of small dolphin, and the
proposed bag and size limits will curb
those excessive catches. Similarly,
capping the commercial effort in this
predominantly recreational fishery will
ensure that the historical allocation is
maintained between sectors. Prohibiting
the sale of fish caught under the bag
limit, without appropriate state and
Federal commercial permits, will reduce
the incentive for recreational fishermen
to catch excess quantities of fish with
the sole intent of selling the catch, and
will reduce the potential for health
issues from the sale of improperly
handled and processed fish.

Response: The actions approved by
NMFS effectively manage and conserve
the dolphin and wahoo resources of the
U.S. Atlantic Coast. This rule does not
attempt to rectify a biological problem
with the stocks; neither stock is
overfished or approaching an overfished
condition because of overfishing. The
FMP has specific objectives to maintain
healthy stocks of dolphin and wahoo,
while optimizing social and economic
benefits to the fishery.

Comment 2: The proposed 10—
dolphin and 2—wahoo bag limits along
with the 20—inch (50.8—cm) size limit
for dolphin off Florida and Georgia are
an appropriate first step to cap the
current effort and participation in the
fishery, but may be too lenient. A
minimum size limit of 24 inches (61 cm)
fork length for dolphin and at least 40
inches (102 cm) for wahoo would be
more appropriate. A bag limit of five or
less dolphin per person per day would
be more appropriate.

Response: Alternative bag and size
limits for dolphin and wahoo were
considered but rejected. The intent is to
cap, but not reduce, the current
participation and catch in the dolphin
and wahoo fishery. More restrictive and
area-inclusive bag, boat, and size limits
were projected to reduce the catch and
landings in the recreational fishery. For
wahoo, no size limits were proposed
because of human safety issues
associated with the release of wahoo
and the subsequent potential for
increased discard mortalities.

Comment 3: Recreational fishermen
are already overburdened with
regulations restricting their right to
catch fish. Recreational fishermen
should not be subject to catch
restrictions or restrictions on their
ability to sell their fish caught under the
bag limit. The proposed prohibition of
sale of fish caught under the bag limit
will impact recreational anglers who
supplement their low or fixed incomes
from the incidental sale of their catch.

Response: The Magnuson-Stevens Act
defines recreational fishing as fishing
for sport or pleasure, and commercial
fishing as fishing where the harvested
catch is intended to enter commerce
through sale, barter, or trade. In
accordance with these definitions,
NMFS has approved the prohibition of
the sale of dolphin and wahoo without
the appropriate state and Federal
commercial vessel permits. The intent
of the action is to deter recreational
fishermen from targeting excessive
amounts of dolphin or wahoo with the
primary purpose of selling the excess
portion of their catch to offset fishing
trip expenses. This, in turn, will reduce
the potential for excessive harvest and
localized depletions of the stocks.

Comment 4: The current licensing and
permitting requirements in the for-hire
sector are already excessive, and
additional permitting requirements for
for-hire vessels are unnecessary and
burdensome. The sale of dolphin caught
under the recreational bag limit by the
for-hire fleet represents a substantial
contribution to the market. Without
these sales, there would be little
dolphin available, and the price for
these fish would increase substantially.
The for-hire sector should be allowed to
continue to sell fish caught under the
recreational bag limits to supplement
the income from chartering the vessel
without the need for additional permits.

Response: The Council is addressing
the sale of recreationally caught fish on
a species-by-species basis. NMFS
approved the Council’s proposed action
to prohibit the sale of wahoo caught
under the recreational bag limit.
However, recognizing the importance of
the sale of dolphin to the for-hire
industry, NMFS approved the Council’s
proposed action to restrict the sale of
dolphin caught under the bag limit. For-
hire vessels operating as a charter, and
that possess appropriate state and
Federal commercial permits, will be
allowed to continue to sell dolphin
caught under the bag limit. In
combination with the reporting
requirements associated with the
commercial vessel permit, NMFS and
the Council will have the opportunity to
better monitor the catch and landings in
the fishery, and thus be able to make
more informed decisions regarding the
management of the stocks.

Comment 5: The ability to obtain a
commercial vessel permit that will
allow for-hire and commercial vessels to
sell their catch should not be restricted
by the proposed qualifying criteria.
Catches of dolphin and wahoo are
incidental to the catch of many other
species. Annual catches and landings of
these species by individual fishermen or

vessels are well below the proposed
250—pound (Ib) (113-kg) criterion.
Commercial and for-hire vessels should
be allowed to sell their incidental
catches of dolphin and wahoo without
the need for a commercial permit.

Response: The intent of this action is
to establish a permit system that
capped, but that does not reduce, the
current participation and catch in the
dolphin and wahoo fishery.
Additionally, the proposed qualifying
criteria were intended to capture the
historical participants in the fishery.

NMFS conducted a Supplemental
Initial Regulatory Flexibility Analysis
(SIRFA) to complement the RFA
findings in the FMP. The SIRFA
analysis examined current participation
of vessels and their landings during the
calendar years 2000 through 2002; after
the control date of May 21, 1999. The
SIRFA concluded that many small-time
operators who currently participate in
the dolphin and wahoo commercial
fishery would not qualify for a permit,
but several hundred vessels that have no
demonstrated current or historical
participation in the dolphin and wahoo
fishery would qualify for the permit. On
a related note, participants that do not
qualify for a commercial vessel permit
can only obtain a permit through
transfer. The FMP states that transfers
may only occur through the sale of the
vessel for which the permit is issued.
The FMP does not provide any rationale
as to why such a restrictive method of
transfer is necessary.

The proposed qualifying criteria for a
commercial vessel permit does not
adequately address historical and
current participation in the fishery, as
required by section 303(b)(6) of the
Magnuson-Stevens Act. Additionally,
the criteria are inconsistent with the
Council’s intent of capping the fishery
and capturing the historical
participants. Therefore, NMFS approved
the requirement for a Federal vessel
permit for commercial and for-hire
vessels, but disapproved the proposed
restrictive qualifying criteria to obtain a
commercial vessel permit. With the
disapproval of the qualifying criteria,
these will be open-access permits with
no transfer provisions. In combination
with the reporting requirements
associated with the commercial vessel
and for-hire permit, this action will
provide NMFS and the Council with the
appropriate mechanism to monitor the
catch and landings in the fishery, and
thus be able to make more informed
decisions regarding the management of
the stocks.

Comment 6: Trip limits on dolphin
are counter-productive to the economics
of commercial harvest of these
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incidentally caught species. Short trips,
resulting from restrictive trip limits,
would increase fixed production costs
to the vessel owner and fishermen.
Restrictive trip limits for dolphin would
lead to regulatory discards once the
quantity of fish is met during a trip.
Trips with high quantities of landings of
dolphin occur during a brief 4- to 6—
week period in the late spring and early
summer in the South Atlantic region.
Current commercial landings of dolphin
are far less than the proposed 1.5
million-1b (680,400-kg) or 13—percent
cap on the commercial fishery, thus trip
limits are likely to have economic
impacts on the commercial fishery.

Response: The SIRFA conducted by
NMFS, which examined the trips and
landings of dolphin and wahoo,
concluded that the majority of trips
would not exceed the proposed trip
limit for dolphin. However, for trips that
did exceed the proposed trip limits,
dolphin accounted for 16 to 33 percent
of the value of the landings.

Although the Council was justifiably
concerned that the commercial sector
might rapidly expand its effort and
landings in the dolphin fishery, the
implementation of the time and area
closures for the highly migratory species
(HMS) fishery in the South Atlantic
region in 2001 appears to have curtailed
that potential. The existing data do not
show that the commercial dolphin
fishery is expanding, nor is such an
expansion likely to occur. Commercial
landings of dolphin (from both the for-
hire and commercial sectors) have
declined from peak landings of 2.2
million lb (997,920 kg) in 1995 and 1.5
million Ib (680,400 kg) in 1997 to less
than 1.0 million Ib (453,600 kg).

The intent of this action is to cap the
current participation and effort in the
fishery. The Council rejected
alternatives for several actions because
of their potential to reduce current
participation and effort. By capping the
commercial fishery at 1.5 million 1b
(680,400 kg) or 13 percent of the total
landings, NMFS has determined that a
trip limit on dolphin, which is projected
to reduce commercial landings, is
unnecessarily burdensome and
restrictive on that segment of the fishery
at this time. Therefore, NMFS
disapproved the proposed trip limit on
dolphin.

By contrast, establishing a commercial
trip limit of 500 1b (227 kg) for wahoo
is not expected to have a significant
effect on the current catch and effort in
the fishery. The FMP indicates that an
Atlantic-wide 500-1b (227-kg)
commercial trip limit on wahoo is
anticipated to have less than a 3—
percent impact on commercial landings.
The SIRFA analysis supports this
finding, noting that more than 99
percent of all trips land less than 500 1b
(227 kg) per trip. NMFS has approved
the commercial trip limit for wahoo.

Comment 7: The conclusion of non-
significance under Executive Order
(E.O.) 12866 in the SIRFA differs from
that under the Regulatory Flexibility Act
(RFA) and the determination of the FMP
and should be explained further in the
final rule.

Response: The criteria under which
significance is determined is different
under E.O. 12866 and the RFA.
Therefore, the finding of significance
under the RFA has no direct bearing on
the determination under E.O. 12866.
Although the FMP, as proposed, is

projected to significantly reduce profits
for a substantial number of small
entities, as per the RFA analysis, it has
been determined to not be significant
because of the criteria in Section 3(F) of
E.O. 12866.

Changes From the Proposed Rule

In accordance with the partial
approval of the FMP measures, the
following proposed amendments have
been removed from this final rule: (1)
The revisions to the transfer provisions
in §622.4(g)(1); (2) the addition of
§ 622.4(s) regarding restrictive
commercial vessel permit eligibility
criteria, special application procedures,
and transfer restrictions; (3) the revision
to the prohibitions in § 622.7(b); and (4)
the commercial trip limits in
§ 622.44(f)(1)(i)—that paragraph has
been restructured accordingly.

Explanation of Effective Dates

As indicated in the proposed rule (68
FR 62267, November 3, 2003), this final
rule establishes a delayed effective date,
September 24, 2004, for the commercial
vessel, charter vessel/headboat, and
dealer permit requirements and a
delayed effective date, November 23,
2004, for the operator permit
requirement. In addition, there are a
number of other regulatory provisions in
this final rule that are dependent,
directly or indirectly, on those permit
requirements and, therefore, must share
the respective, delayed effective dates.

The following table lists those
regulatory provisions that have effective
dates different than the standard
effective date, June 28, 2004, that
applies to all other provisions of this
final rule.

Affected Paragraph

Management Measure

Effective Date

§622.4(a)(1)(i)(E)
§622.4(a)(2) (xi)
)
)

Charter/Headboat permit requirement
Commercial permit requirement

September 24, 2004.
September 24, 2004.

§622.4(a)(4 Dealer permit requirement September 24, 2004.
§622.4(a)(5 Operator permit requirement November 23, 2004.
§622.4(i) Requirement to display operator permit November 23, 2004.
§622.5(a)(1)(vi) Commercial vessel reporting requirement September 24, 2004.
§622.5(a)(2)(i) Commercial vessel reporting deadline September 24, 2004.
§622.5(b)(1) Charter/Headboat reporting requirement September 24, 2004.
§622.5(c)(8) Dealer reporting requirement September 24, 2004.
§622.39(f) Bag and possession limits September 24, 2004.
§622.41(1)(2) Sea turtle protection measures for longliners September 24, 2004.
§622.44(f) Commercial trip limits September 24, 2004.
§622.45(i) Restrictions on sale or purchase September 24, 2004.
Classification The Magnuson-Stevens Act provides  permit requirements and trip, bag and

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

NMFS prepared an FRFA, based on
the Regulatory Impact Review. A
summary of the FRFA follows.

the statutory basis for the rule. The
objectives of the final rule are to address
local reduction in fish abundance,
market disruption, inter-sector conflict
and reduced social and economic
benefits. The final rule will create

size limits; specify allowable gear; place
restrictions on recreational sales;
establish reporting requirements; and
establish a framework regulatory
procedure to allow for timely
implementation of certain potential
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future actions. The final rule will apply
to all entities that operate in the dolphin
and wahoo fisheries.

Approximately 1,700-3,300 vessels
and/or Florida Saltwater Product
Licensees (SPLs) were identified with
logbook-reported or trip-ticket reported
commercial landings of dolphin and
wahoo on the U.S. Atlantic Coast during
at least one year of the 1996-2002
period. On average, the annual gross
revenue by these entities varied from
$4,000 to $123,000. Of these vessels, the
larger vessels participate in the Atlantic
HMS longline fishery and landed
approximately ten times as much
dolphin and wahoo as the smaller
Southeast coastal fisheries vessels and
the vessels with Florida SPLs. The
smaller vessels, however, were
relatively more dependent on revenue
from the harvest of dolphin and wahoo.

The final rule will establish four types
of permits to allow continued operation
in the dolphin or wahoo fishery: A
dealer permit, a commercial vessel
permit, a for-hire vessel (charter vessel
or headboat) permit, and an operator
permit for either commercial or for-hire
vessels. A for-hire vessel could possess
both a commercial vessel permit and a
for-hire vessel permit. Qualification for
a vessel permit simply requires
application. The requirements for the
various permits and reporting do not
require professional skills, and,
therefore, may be deemed not to be
onerous on the affected participants.

All of the 1,700-3,300 entities with
logbook-reported or trip-ticket reported
commercial landings of dolphin and
wahoo on the U.S. Atlantic Coast during
at least one year of the 1996—-2002
period may be expected to obtain a
commercial vessel permit. In addition,
approximately 6,800 for-hire vessels on
the U.S. Atlantic Coast have no
demonstrated record of sale of dolphin
and wahoo. These vessels may choose to
obtain a for-hire vessel permit to harvest
and possess, but may choose to not
obtain a commercial vessel permit to
sell, dolphin and wahoo caught in the
U.S. Atlantic EEZ. Among for-hire
fishing vessels, average revenues for
charter vessels are estimated at $26,000-
$69,000, while average revenues for
headboats are estimated at $123,000-
$300,000.

There are two general classes of small
business entities that will be directly
affected by the final rule: commercial
fishing vessels and for-hire (charter
vessel or headboat) fishing vessels. The
Small Business Administration defines
a small business that engages in charter
fishing as a firm that is independently
owned and operated, is not dominant in
its field of operation, and has annual

receipts up to $6.0 million per year. The
revenue benchmark for a small business
that engages in commercial fishing is a
firm with receipts up to $3.5 million.
Based on the revenue profiles provided
above, all commercial and for-hire
entities operating in the dolphin and
wahoo fisheries are considered small
entities.

The requirements for the dealer,
commercial-vessel, for-hire vessel, and
operator permits are not expected to
restrict qualification for these permits.
Costs will be limited to the permit fee,
which is not onerous and is not
expected to substantially affect business
profits.

The wahoo commercial trip limit is
expected to reduce gross revenues by 6—
8 percent for 10 vessels. This dollar loss
in annual gross revenues, $500-$1,400
per vessel, translates directly into a loss
in profits assuming no change in prices,
trip costs and fishing effort.

The allowable gear restriction is
expected to reduce fishery profits for an
unknown number of vessels by $11,000
a year in total for all vessels combined.
The $11,000 estimate reflects the value
of dolphin and wahoo landed by gear
types that will no longer be allowed
under the final rule. Since available data
do not allow the identification of the
number of vessels this would impact, it
is not possible to determine the average
annual revenues of these vessels.

The prohibition on the sale of
recreationally caught dolphin and
wahoo, except for for-hire vessels that
possess the necessary state and Federal
commercial permits, is not expected to
adversely impact gross revenues or
profits of small entities. Available data
suggest that sales by for-hire vessels are
from vessels that are additionally legally
permitted to operate as commercial
vessels. Further, there is no evidence to
indicate that angler demand for for-hire
services will decline as a result of
recreational sales restrictions.

The framework procedure is not
expected to have any direct impacts on
participants or profits since it merely
establishes a structure for possible
future action. Additionally, specifying
the fishing year will have no impact on
fishing behavior and, therefore, have no
impact on business profits.

The impact of the recreational
dolphin and wahoo bag limits, and
recreational dolphin minimum size
limits on for-hire profits cannot be
determined. Although the approved bag
and size limits are expected to restrict
the harvest behavior of some
recreational anglers, there are
insufficient data to establish the impact
of these measures on angler demand for

for-hire services and, hence, revenues or
profits.

The dolphin minimum size limit is
expected to reduce ex-vessel revenues of
commercial fishing operations that
operate off Georgia and Florida by
approximately 3 percent.

The prohibition of surface and pelagic
longline gear for dolphin and wahoo
during time and area closures in the
South Atlantic is not expected to result
in any reduction in profits for current
participants. It is not expected that any
vessels would attempt to operate in this
manner since they would have to give
up their more valuable HMS permit in
order to do so. Available data indicate
that such vessels cannot profitably
operate exclusively harvesting dolphin
and wahoo.

A number of public comments
received addressed the rule’s economic
impact. Those comments were
addressed elsewhere in this document
(see comments 5, 6, and 7). No changes
were made in the final rule as a result
of such comments.

Following is a discussion of
alternatives that were not adopted in the
final rule.

Rejected alternatives regarding the
permit requirement would have: (1)
imposed permit-qualification criteria, or
(2) not required vessel permits (no-
action alternative). Under the alternative
that would have required permit-
qualification criteria, losses for the 387—
1,998 entities that would not have been
expected to meet the criteria for a
commercial vessel permit are estimated
at 4-32 percent of annual gross revenue
on average. The dollar loss in gross
revenue translates into loss in vessel
profit, assuming no change in prices,
trip costs, and fishing effort.
Individually, these non-qualifying
entities had annual gross revenues from
fishing that ranged from less than $10 to
$70,000 or more, and annual landings of
dolphin and wahoo that ranged from
less than 10 1b (4.5 kg) to 4,000 1b (1,814
kg) or more. It is estimated that 58—-476
out of these 387—1,998 entities could
have been driven out of business,
assuming a 50 percent-loss-in-gross
criterion.

Approximately 1,300 vessels would
have been expected to meet the
commercial vessel dolphin-wahoo
permit qualification criteria. This total
includes vessels that exclusively operate
as commercial vessels as well as those
for-hire vessels that meet the
commercial vessel permit requirements.
All of these 1,300 vessels have
documented Atlantic Coast landings of
dolphin and wahoo, and most would
have qualified on the basis of already
having Federal permits for commercial
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fishing in the EEZ for snapper-grouper,
king mackerel, or swordfish, as
specified in the proposed FMP. An
owner would also have qualified for a
commercial vessel permit if he/she
derived at least 25 percent of his/her
earned income, or at least $10,000, from
commercial or for-hire fishing during
one of the 3 calendar years 1996, 1997,
or 1998, and the owner can document
that he/she owned a vessel that landed
and sold at least 250 1b (113 kg) of
dolphin and/or wahoo harvested from
the Atlantic during one of the 3 calendar
years 1996, 1997, 1998, or during the
period January 1, 1999, through May 21,
1999.

Among the estimated 1,300 vessels
discussed above, only a few would have
been expected to qualify for a
commercial permit on the basis of
meeting the 250-1b (113-kg) and
$10,000 criteria. The number of vessels
that would have qualified under the
250-1b (113-kg) and 25—percent earned
income from fishing criteria cannot be
determined since information on total
earned income is unavailable.

As many as 900 additional vessels
might have met the qualification criteria
on the basis of having Federal permits
for commercial fishing in the EEZ for
snapper-grouper, king mackerel, or
swordfish. However, these vessels do
not have documented Atlantic Coast
landings of dolphin or wahoo, and,
therefore, there may have been no
incentive to obtain a permit, although
applications might have been submitted
for speculative purposes. The number of
vessels with snapper-grouper, king
mackerel, or swordfish permits has
declined over time because each of
these three permits is either under a
moratorium or limited access program,
and no new vessels can enter the
fisheries, except via transfer and
purchase of existing permits.

The rejected alternatives respecting
the sale of recreationally-caught fish
include: (1) unregulated sale (no-action
alternative), (2) a 3—5 year phase-out of
sale by for-hire vessels with necessary
commercial permits, and (3) no sale,
whereas the approved alternative would
allow sale by for-hire vessels with the
necessary commercial permits. The final
rule would have less economic impact
on small entities than the 3—5 year
phase-out and no-sale alternatives.
Compared with the no-action
alternative, the final rule is not expected
to have a significant economic impact
on for-hire vessels. Available data
suggest that sales by for-hire vessels are
from legally permitted commercial
vessels. Further, there is no evidence to
indicate that angler demand for for-hire

services will decline as a result of the
sales restrictions.

Rejected alternatives to not
implementing a commercial trip limit
for dolphin would: (1) establish a 1,000/
3,000-1b (454/1,361-kg) trip limit or (2)
specify a trip limit of from 1,000 to
5,000 1b (454 to 2,268 kg). Both
alternatives would be expected to cause
direct negative economic impacts. A
1,000/3,000-1b (454/1,361-kg) trip limit
would be expected to result in an
annual loss of $96,000. A 1,000-1b (454~
kg) trip limit would result in an
expected loss of $157,000 per year,
while 3,000-1b (1,361-kg) and 5,000-1b
(2,268-kg) trip limits would result in
losses of $50,000 and $22,000 per year,
respectively. Each alternative is,
therefore, more restrictive than the final
rule.

Only a status quo measure (no-action
alternative) was considered as an
alternative to the commercial wahoo
trip limit. Since maintaining the status
quo would impose no new restriction,
the adverse impact of the approved
measure would be avoided. However,
annual landings of wahoo have been
close to the estimated maximum
sustainable yield and NMFS determined
that the approved alternative would best
meet the objectives of the FMP.

Rejected alternatives to the dolphin
bag and/or boat limits would provide:
(1) no bag or boat limit (no-action
alternative), (2) a boat limit of 18—60
fish, (3) a daily bag limit of 5-10 fish per
person, excluding captain and crew on
for-hire vessels, or (4) a daily bag limit
of 10 fish per person or 60 fish per boat,
whichever is less (with the 60 fish boat
limit not applying north of 390 N.
latitude (Delaware Bay, Delaware). The
final rule will establish a bag limit of 10
fish per person per day, or 60 fish per
vessel, whichever is less, with the vessel
limit not applying to headboats. For
wahoo, the rejected alternatives would
provide: (1) no bag limit (no action
alternative), or (2) a bag limit of 2 fish
per person per day, excluding captain
and crew, whereas the approved
alternative will establish a bag limit of
2 fish per person per day.

Rejected alternatives to the minimum
size (fork length) limit for dolphin
would provide: (1) no minimum size
(no-action alternative), or (2) an 18—24
inch (46—61 cm) minimum size, whereas
the approved alternative would
establish a 20—inch (51—-cm) minimum
size for Florida and Georgia, and no
minimum size limit farther north.

The impact of other alternatives to
establish recreational dolphin and
wahoo bag limits, and dolphin
minimum size limits on for-hire profits
cannot be determined. Although the

approved bag and size limits are
expected to restrict the harvest behavior
of some recreational anglers, there are
insufficient data to establish the impact
of these measures on angler demand for
for-hire services and, hence, revenues or
profits. While the approved alternative
for minimum size limits for dolphin is
expected to reduce ex-vessel revenue in
Georgia and Florida for commercial
vessels when compared with the no-
action option, the approved alternative
covers just the EEZ off Georgia and
Florida, whereas the rejected
alternatives would apply to the entire
Atlantic EEZ. The rejected alternative
would cover a larger area than the
approved action and, therefore, would
be more restrictive. Further, although an
18- or 19—inch (46- or 48—cm) minimum
size limit would be less restrictive than
the approved 20—inch (51-cm)
minimum size, the rejected alternative
would also allow for a minimum size
limit that is more restrictive than the
approved action, i.e., limits greater than
20 inches (51 cm). NMFS determined
that the respective approved alternatives
for the bag and size limits would best
meet the objectives of the FMP.

Copies of the FRFA are available upon
request (see ADDRESSES).

Notwithstanding any other provision
of law, no person is required to respond
to, nor shall a person be subject to a
penalty for failure to comply with, a
collection of information subject to the
requirements of the Paperwork
Reduction Act (PRA) unless that
collection of information displays a
currently valid OMB control number.

This final rule contains collection-of-
information requirements subject to
review and approval by OMB under the
PRA. These requirements have been
approved by OMB under OMB control
numbers 0648-0487 for the permit-
related requirements, 0648—0013 for the
dealer reporting requirements, and
0648-0371 for the vessel reporting
requirements. The estimated public
reporting burdens are as follows: 20
minutes for a charter vessel/headboat
permit application or commercial vessel
permit application; 60 minutes for
commercial vessel records including a
listing of landings; 5 minutes for a
request to add the commercial vessel
permit or charter vessel permit to a
vessel already holding other vessel
permits; 5 minutes for a dealer permit
application; 60 minutes for an operator
permit application; 12 minutes for a
vessel catch and effort report; 2 minutes
per form to prepare a no-fishing report;
and 15 minutes for a dealer monthly
report of dolphin and wahoo receipts
and prices.
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The requirement for a commercial
vessel or charter vessel/headboat permit
automatically makes the permit holder
subject to a requirement that the vessel
display its official number. This
requirement has been approved by OMB
under OMB control number 0648—0358.
The reporting burden for the display of
a vessel’s official number is estimated at
45 minutes per response.

The estimates of public reporting
burdens for these collections of
information include the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. Send comments
regarding these or any other aspects of
the collections of information to NMFS
and OMB (see ADDRESSES).

List of Subjects

50 CFR Part 600

Administrative practice and
procedure, Confidential business
information, Fisheries, Fishing, Fishing
vessels, Foreign relations,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Statistics.
50 CFR Part 622

Fisheries, Fishing, Puerto Rico,
Reporting and recordkeeping
requirements, Virgin Islands.

Dated: May 20, 2004.
John Oliver,
Deputy Assistant Administrator for
Operations, National Marine Fisheries
Service.
m For the reasons set out in the preamble,
50 CFR parts 600 and 622 are amended
as follows:

PART 600—MAGNUSON-STEVENS
ACT PROVISIONS

m 1. The authority citation for part 600
continues to read as follows:

Authority: 5 U.S.C. 561 and 16 U.S.C. 1801
et seq.
m 2.In §600.10, add the definitions
“Automatic reel” and ““pelagic longline’
in alphabetical order to read as follows:

§600.10 Definitions.

* * * * *

)

Automatic reel means a reel that
remains attached to a vessel when in
use from which a line and attached
hook(s) are deployed. The line is payed
out from and retrieved on the reel
electrically or hydraulically.

Pelagic longline means a longline that
is suspended by floats in the water
column and that is not fixed to or in

contact with the ocean bottom.
* * * * *

m 3.In §600.725, in paragraph (v) table,
under heading “I. New England Fishery
Management Council (NEFMC),” add
entry 24; under heading “II. Mid-
Atlantic Fishery Management Council
(MAFMCQ),” add entry 28; and under
heading “III. South Atlantic Fishery
Management Council,” add entry 24;
new entries are added in numerical order
to read as follows:

§600.725 General prohibitions.

* * * * *
(V) * % %
Fishery Authorized gear types

I. New England Fishery Management Council

* * * * *

Automatic reel, bandit
gear, handline, pelagic

24. Dolphin/wahoo
fishery (FMP

managed by longline, rod and reel,
SAFMC) spear (including
powerheads).
II. Mid-Atlantic Fishery Management Council
(MAFMC)

Automatic reel, bandit
gear, handline, pelagic
longline, rod and reel,
spear (including
powerheads).

IIl. South Atlantic Fishery Management
Council (SAFMC)

28. Dolphin/wahoo
fishery (FMP
managed by
SAFMC)

* * *

24. Dolphin/wahoo
fishery (FMP)

Automatic reel, bandit
gear, handline, pelagic
longline, rod and reel,
spear (including

powerheads).

* * * *

PART 622—FISHERIES OF THE
CARIBBEAN, GULF, AND SOUTH
ATLANTIC

m 1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2.In §622.1, the first sentence of
paragraph (b) is revised, and in Table 1,
the entry “FMP for the Dolphin and
Wahoo Fishery off the Atlantic States” is
added in alphabetical order to read as
follows:

§622.1 Purpose and scope.

* * * * *

(b) This part governs conservation and
management of species included in the
FMPs in or from the Caribbean, Gulf,
Mid-Atlantic, South Atlantic, or
Atlantic EEZ, as indicated in Table 1 of
this section. * * *

TABLE 1—FMPS IMPLEMENTED UNDER

PART 622
Responsible
: fishery man-  Geographical
FMP title agement area
council(s)
FMP for the SAFMC Atlantic
Dolphin
and Wahoo
Fishery off
the Atlantic
States

m 3.In §622.2, in the definition of
“Coastal migratory pelagic fish,”
paragraph (4) is revised; the definition of
“Dealer” is revised; and definitions of
“Atlantic,” “Dolphin,” “North
Atlantic,” “Pelagic longline,” and
“Wahoo” are added in alphabetical order
to read as follows:

§622.2 Definitions and acronyms.
* * * * *
Atlantic means the North Atlantic,
Mid-Atlantic, and South Atlantic.
* * * * *
Coastal migratory pelagic fish * * *
(4) Dolphin, Coryphaena hippurus
(Gulf of Mexico only).

* * * * *

Dealer, in addition to the definition
specified in § 600.10 of this chapter,
means the person who first receives
rock shrimp harvested from the EEZ or
dolphin or wahoo harvested from the
Atlantic EEZ upon transfer ashore.

Dolphin means the species
Coryphaena equiselis or C. hippurus, or
a part thereof, in the Atlantic. (See the
definition of Coastal migratory pelagic
fish for dolphin in the Gulf of Mexico.)
* * * * *

North Atlantic means the Atlantic
Ocean off the Atlantic coastal states
from the boundary between the United
States and Canada to the boundary
between the New England Fishery
Management Council and the MAFMGC,
as specified in § 600.105(a) of this
chapter.

* * * * *

Pelagic longline means a longline that
is suspended by floats in the water
column and that is not fixed to or in
contact with the ocean bottom.

* * * * *

Wahoo means the species
Acanthocybium solandri, or a part
thereof, in the Atlantic.

* * * * *

W 4.In §622.4, the first sentence of
paragraph (a)(4) is revised, and
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paragraphs (a)(1)(i)(E), and (a)(2)(xii) are
added; and paragraph (a)(5), and the last
sentence of paragraph (i) are revised to
read as follows:

§622.4 Permits and fees.

(a) * % %

(1) * % %

(1) * Kk *

(E) Atlantic dolphin and wahoo. (See
paragraph (a)(5) of this section for the
requirements for operator permits in the
dolphin and wahoo fishery.)

* * * * *

(2) * *x *

(xii) Atlantic dolphin and wahoo. (A)
For a person aboard a vessel to be
eligible for exemption from the bag and
possession limits for dolphin or wahoo
in or from the Atlantic EEZ or to sell
such dolphin or wahoo, a commercial
vessel permit for Atlantic dolphin and
wahoo must be issued to the vessel and
must be on board, except as provided in
paragraph (a)(2)(xii)(B) of this section.
(See paragraph (a)(5) of this section for
the requirements for operator permits in
the Atlantic dolphin and wahoo
fishery).

(B) The provisions of paragraph
(a)(2)(xii)(A) of this section
notwithstanding, a fishing vessel, except
a vessel operating as a charter vessel or
headboat, that does not have a
commercial vessel permit for Atlantic
dolphin and wahoo but has a Federal
commercial vessel permit in any other
fishery, is exempt from the bag and
possession limits for dolphin and
wahoo and may sell dolphin and
wahoo, subject to the trip and
geographical limits specified in
§622.44(f)(2). (A charter vessel/
headboat permit is not a commercial

vessel permit.)
* * * * *

(4) Dealer permits. For a dealer to
receive Gulf reef fish, golden crab
harvested from the South Atlantic EEZ,
South Atlantic snapper-grouper, rock
shrimp harvested from the South
Atlantic EEZ, dolphin or wahoo
harvested from the Atlantic EEZ, or
wreckfish, a dealer permit for Gulf reef
fish, golden crab, South Atlantic
snapper-grouper, rock shrimp, Atlantic
dolphin and wahoo, or wreckfish,
respectively, must be issued to the
dealer. * * *

(5) Operator permits. (i) The following
persons are required to have operator
permits:

(A) An operator of a vessel that has or
is required to have a valid permit for
South Atlantic rock shrimp issued
under this section.

(B) An operator of a vessel that has or
is required to have a charter vessel/

headboat or commercial permit for
Atlantic dolphin and wahoo issued
under this section.

(ii) A person required to have an
operator permit under paragraph
(a)(5)(i) of this section must carry on
board such permit and one other form
of personal identification that includes
a picture (driver’s license, passport,
etc.).

(iii) An owner of a vessel that is
required to have a permitted operator
under paragraph (a)(5)(i) of this section
must ensure that at least one person
with a valid operator permit is aboard
while the vessel is at sea or offloading.

(iv) An owner of a vessel that is
required to have a permitted operator
under paragraph (a)(5)(i) of this section
and the operator of such vessel are
responsible for ensuring that a person
whose operator permit is suspended,
revoked, or modified pursuant to
subpart D of 15 CFR part 904 is not
aboard that vessel.

* * * * *

(i) * * * An operator of a vessel in a
fishery in which an operator permit is
required must present his/her operator
permit and one other form of personal
identification that includes a picture
(driver’s license, passport, etc.) for
inspection upon the request of an
authorized officer.

* * * * *

m 5.In §622.5, paragraphs (a)(1)(vi) and
(c)(8) are added, and the first sentence of
paragraph (a)(2)(i) and paragraph (b)(1)
are revised to read as follows:

§622.5 Recordkeeping and reporting.

* * * * *

(a] * k% %

(1) * k% %

(vi) Atlantic dolphin and wahoo. The
owner or operator of a vessel for which
a commercial permit for Atlantic
dolphin and wahoo has been issued, as
required under § 622.4 (a)(2)(xii), or
whose vessel fishes for or lands Atlantic
dolphin or wahoo in or from state
waters adjoining the Atlantic EEZ, who
is selected to report by the SRD must
maintain a fishing record on a form
available from the SRD and must submit
such record as specified in paragraph
(a)(2) of this section.

(2) Reporting deadlines. (i) Completed
fishing records required by paragraphs
(a)(1)(1), (i), (iv), and (vi) of this section
must be submitted to the SRD
postmarked not later than 7 days after
the end of each fishing trip. * * *

* * * * *

(b) Charter vessel/headboat owners
and operators—(1) Coastal migratory
pelagic fish, reef fish, snapper-grouper,
and Atlantic dolphin and wahoo. The

owner or operator of a vessel for which
a charter vessel/headboat permit for
Gulf coastal migratory pelagic fish,
South Atlantic coastal migratory pelagic
fish, Gulf reef fish, South Atlantic
snapper-grouper, or Atlantic dolphin
and wahoo has been issued, as required
under §622.4(a)(1), or whose vessel
fishes for or lands such coastal
migratory pelagic fish, reef fish,
snapper-grouper, or Atlantic dolphin or
wahoo in or from state waters adjoining
the applicable Gulf, South Atlantic, or
Atlantic EEZ, who is selected to report
by the SRD must maintain a fishing
record for each trip, or a portion of such
trips as specified by the SRD, on forms
provided by the SRD and must submit
such record as specified in paragraph
(b)(2) of this section.

* * * * *

(c)***

(8) Atlantic dolphin and wahoo. (i) A
dealer who has been issued a permit for
Atlantic dolphin and wahoo, as required
under § 622.4(a)(4), and who is selected
by the SRD must provide information on
receipts of Atlantic dolphin and wahoo
and prices paid on forms available from
the SRD. The required information must
be submitted to the SRD at monthly
intervals postmarked not later than 5
days after the end of each month.
Reporting frequencies and reporting
deadlines may be modified upon
notification by the SRD.

(ii) For the purposes of paragraph
(c)(8)(i) of this section, in the states from
Maine through Virginia, or in the waters
off those states, “SRD” means the
Science and Research Director,
Northeast Fisheries Science Center,
NMEFS, (see Table 1 of §600.502 of this
chapter), or a designee.

(iii) On demand, a dealer who has
been issued a dealer permit for Atlantic
dolphin and wahoo, as required under
§622.4(a)(4), must make available to an
authorized officer all records of
offloadings, purchases, or sales of
dolphin and wahoo.

* * * * *

m 6. In §622.35, the section heading is
revised and paragraph (h) is added to
read as follows:

§622.35 Atlantic EEZ seasonal and/or area
closures.
* * * * *

(h) Dolphin/wahoo closed areas. (1) If
pelagic longline gear is on board a
vessel, a person aboard such vessel may
not fish for or retain a dolphin or
wahoo—

(i) In the Northeastern United States
closed area from June 1 through June 30
each year. The Northeastern United
States closed area is that portion of the



30242

Federal Register/Vol. 69, No. 103/ Thursday, May 27, 2004/Rules and Regulations

EEZ between 40° N. lat. and 39° N. lat.
from 68° W. long. to 74° W. long.

(ii) In the Charleston Bump closed
area from February 1 through April 30
each year. The Charleston Bump closed
area is that portion of the EEZ off North
Carolina, South Carolina, and Georgia
between 34° N. lat. and 31° N. lat. and
west of 76° W. long.

(ii1) In the East Florida Coast closed
area year round. The East Florida Coast
closed area is that portion of the EEZ off
Georgia and the east coast of Florida
from the inner boundary of the EEZ at
31° N. lat.; thence due east to 78° W.
long.; thence by a rhumb line to 28°17’
N. lat., 79°12” W. long.; thence
proceeding in a southerly direction
along the outer boundary of the EEZ to
24°N. lat.; thence due west to 24° N.
lat., 81°47” W. long.; thence due north to
the innermost boundary of the EEZ at
81°47" W. long.

(2) A vessel is considered to have
pelagic longline gear on board when a
power-operated longline hauler, a
mainline, floats capable of supporting
the mainline, and gangions with hooks
are on board. Removal of any one of
these elements constitutes removal of
pelagic longline gear.

(3) If a vessel is in a closed area
during a time specified in paragraph
(h)(1) of this section with pelagic
longline gear on board, it is a rebuttable
presumption that fish on board such
vessel were taken with pelagic longline
gear in the closed area.

m 7.In §622.37, paragraph (h) is added
to read as follows:

§622.37 Size limits.

* * * * *

(h) Dolphin in the Atlantic off Florida
and off Georgia—20 inches (50.8 cm),
fork length.

m 8.In § 622.38, paragraph (a) is revised
to read as follows:

§622.38 Landing fish intact.

* * * * *

(a) The following must be maintained
with head and fins intact: Cobia, king
mackerel, and Spanish mackerel in or
from the Gulf, Mid-Atlantic, or South
Atlantic EEZ, except as specified for
king mackerel in paragraph (g) of this
section; dolphin and wahoo in or from
the Atlantic EEZ; South Atlantic
snapper-grouper in or from the South
Atlantic EEZ, except as specified in
paragraph (h) of this section; yellowtail
snapper in or from the Caribbean EEZ;
and finfish in or from the Gulf EEZ,
except as specified in paragraphs (c) and
(d) of this section. Such fish may be
eviscerated, gilled, and scaled, but must

otherwise be maintained in a whole

condition.
* * * * *

m 9.In §622.39, paragraph (f) is added to
read as follows:

§622.39 Bag and possession limits.

(f) Atlantic dolphin and wahoo. Bag
and possession limits are as follows:

(1) Dolphin—10, not to exceed 60 per
vessel, whichever is less, except, on
board a headboat, 10 per paying
passenger.

(2) Wahoo—2.

m 10.In § 622.41, paragraph (c)(1)(v) is
revised and paragraph (1) is added to read
as follows:

§622.41 Species specific limitations.

* % %

(2] * % %

(v) Cobia in the Mid-Atlantic and
South Atlantic EEZ and little tunny in
the South Atlantic EEZ south of 34°37.3"
N. lat.—automatic reel, bandit gear,
handline, rod and reel, and pelagic
longline.

* * * * *

(1) Atlantic dolphin and wahoo—(1)
Authorized gear. The following are the
only authorized gear types in the
fisheries for dolphin and wahoo in the
Atlantic EEZ: Automatic reel, bandit
gear, handline, pelagic longline, rod and
reel, and spearfishing gear (including
powerheads). A person aboard a vessel
in the Atlantic EEZ that has on board
gear types other than authorized gear
types may not possess a dolphin or
wahoo.

(2) Sea turtle protection measures
applicable to pelagic longliners. The
owner or operator of a vessel for which
a commercial permit for Atlantic
dolphin and wahoo has been issued, as
required under § 622.4(a)(2)(xii), and
that has on board a pelagic longline
must post inside the wheelhouse the sea
turtle handling and release guidelines
provided by NMFS. Such owner or
operator must also comply with the sea
turtle bycatch mitigation measures,
including gear requirements and sea
turtle handling requirements, as
specified in § 635.21(c)(5)(i) and (ii) of
this chapter, respectively. For the
purpose of this paragraph, a vessel is
considered to have pelagic longline gear
on board when a power-operated
longline hauler, a mainline, floats
capable of supporting the mainline, and
leaders (gangions) with hooks are on
board. Removal of any one of these
elements constitutes removal of pelagic
longline gear.

m 11.In § 622.44, paragraph (f) is added
to read as follows:

§622.44 Commercial trip limits.
* * * * *

(f) Atlantic dolphin and wahoo. (1)
The trip limit for wahoo in or from the
Atlantic EEZ is 500 1b (227 kg). This trip
limit applies to a vessel that has a
Federal commercial permit for Atlantic
dolphin and wahoo, provided that the
vessel is not operating as a charter
vessel or headboat.

(2) The trip limit for a vessel that does
not have a Federal commercial vessel
permit for Atlantic dolphin and wahoo
but has a Federal commercial vessel
permit in any other fishery is 200 1b (91
kg) of dolphin and wahoo, combined,
provided that all fishing on and
landings from that trip are north of 39°
N. lat. (A charter vessel/headboat permit
is not a commercial vessel permit.)

m 12.In §622.45. paragraph (i) is added
to read as follows:

§622.45 Restrictions on sale/purchase.
* * * * *

(i) Atlantic dolphin and wahoo. (1) A
person may sell dolphin or wahoo
harvested in the Atlantic EEZ only if it
is harvested by a vessel that has a
commercial permit for Atlantic dolphin
and wahoo, as required under
§622.4(a)(2)(xii)(A), or by a vessel
authorized a 200-1b (91-kg) trip limit
for dolphin or wahoo, as specified in
§622.44(f)(2), and only to a dealer who
has a permit for Atlantic dolphin or
wahoo, as required under § 622.4(a)(4).

(2) In addition to the provisions of
paragraph (i)(1) of this section, a person
may not sell dolphin in excess of the
bag limit or any wahoo harvested in the
Atlantic EEZ by a vessel while it was
operating as a charter vessel or
headboat.

(3) Dolphin or wahoo harvested in the
Atlantic EEZ may be purchased only by
a dealer who has a permit for Atlantic
dolphin and wahoo and only from a
vessel authorized to sell dolphin or
wahoo under paragraph (i)(1) or (i)(2) of
this section.

m 13.In § 622.48, paragraph (m) is added
to read as follows:

§622.48 Adjustment of management
measures.
* * * * *

(m) Atlantic dolphin and wahoo.
Biomass levels, age-structured analyses,
MSY, OY, ABC, TAC, trip limits,
minimum sizes, gear regulations and
restrictions, permit requirements,
seasonal or area closures, sub-zones and
their management measures, overfishing
definitions and other status
determination criteria, time frame for
recovery of Atlantic dolphin or wahoo
if overfished, fishing year (adjustment
not to exceed 2 months), authority for
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the RA to close a fishery when a quota or reopen a fishery when additional essential fish habitat, and essential fish
is reached or is projected to be reached =~ quota becomes available, definitions of ~ habitat HAPCs or Coral HAPCs.
[FR Doc. 04—11907 Filed 5—-26—04; 8:45 am]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2003-NM-172-AD]
RIN 2120-AA64

Airworthiness Directives; BAE
Systems (Operations) Limited Model
BAe 146 and Avro 146—RJ Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain BAE Systems (Operations)
Limited Model BAe 146 and Avro 146—
RJ series airplanes. This proposal would
require replacing the existing bellows
inlet duct of the auxiliary power unit
(APU) system with a new, improved
rectangular metallic bellows inlet duct.
This action is necessary to prevent air
from the APU bay being ingested into
the flight deck and passenger cabin
resulting in poor air quality and, if the
air is contaminated, possible
incapacitation of the flightcrew and
passengers. This action is intended to
address the identified unsafe condition.
DATES: Comments must be received by
June 28, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2003—NM-—
172—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain

“Docket No. 2003—-NM-172—-AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
British Aerospace Regional Aircraft
American Support, 13850 Mclearen
Road, Herndon, Virginia 20171. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1175;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

e Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

e For each issue, state what specific
change to the proposed AD is being
requested.

e Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this

proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2003—NM-172—AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2003-NM-172—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The Civil Aviation Authority (CAA),
which is the airworthiness authority for
the United Kingdom, notified the FAA
that an unsafe condition may exist on
certain BAE Systems (Operations)
Limited Model BAe 146 and Avro 146-
RJ series airplanes. The CAA advises
that the existing auxiliary power unit
(APU) inlet duct and sealing
configuration has been found to be
unreliable in service. This condition, if
not corrected, could result in air from
the APU bay being ingested into the
flight deck and passenger cabin
resulting in poor air quality and, if the
air is contaminated, possible
incapacitation of the flightcrew and
passengers.

Explanation of Relevant Service
Information

BAE Systems (Operations) Limited
has issued Modification Service Bulletin
SB.49-036-36019E, Revision 4, dated
April 30, 2003. The service bulletin
describes procedures for replacing the
existing rubber bellows inlet duct and
sealing configuration of the APU
system, with a new, improved
rectangular metallic bellows inlet duct,
which incorporates an improved seal
and clamp configuration. The
procedures include instructions for
degreasing and priming the mating
surfaces of the new duct.
Accomplishment of the actions
specified in the service bulletin is
intended to adequately address the
identified unsafe condition. The CAA
classified this service bulletin as
mandatory and issued British
airworthiness directive 007-04-2003 to
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ensure the continued airworthiness of
these airplanes in the United Kingdom.

FAA’s Conclusions

These airplane models are
manufactured in the United Kingdom
and are type certificated for operation in
the United States under the provisions
of section 21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the CAA has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the service bulletin described
previously, except as discussed below.

Difference Between the Service
Information and Proposed AD

The service bulletin specifies to
submit certain information to the
manufacturer. This AD does not include
such a requirement.

Clarification of Compliance Time

Operators should note that the British
airworthiness directive and the service
bulletin both specify to replace the APU
bellows inlet duct at the next scheduled
APU removal or the next “C-check,”
whichever is first. Because maintenance
and “C-check” schedules vary among
operators, this proposed AD would
require accomplishment of the
replacement within 24 months or 4,000
flight cycles after the effective date of
the AD, whichever is first. We find that
compliance within 24 months or 4,000
flight cycles after the effective date of
this AD is appropriate for affected
airplanes to continue to operate without
compromising safety.

Cost Impact

We estimate that 54 airplanes of U.S.
registry would be affected by this
proposed AD, that it would take
approximately 2 work hours per
airplane to accomplish the proposed
replacement, and that the average labor
rate is $65 per work hour. Required
parts would cost approximately $4,500
per airplane. Based on these figures, the

cost impact of the proposed AD on U.S.
operators is estimated to be $250,020, or
$4,630 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted. The cost
impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

BAE Systems (Operations) Limited
(Formerly British Aerospace Regional
Aircraft): Docket 2003—NM-172—-AD.

Applicability: Model 146 series airplanes
with Modification HCM30027A,
HCM36019A, or HCM30373A installed; and
Model Avro 146—R] series airplanes with
Modification HCM36019A or HCM30373A
installed; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent air from the auxiliary power
unit (APU) bay being ingested into the flight
deck and passenger cabin resulting in poor
air quality and, if the air is contaminated,
possible incapacitation of the flightcrew and
passengers, accomplish the following:

Replacement of Rubber Bellows Inlet Duct

(a) Within 24 months or 4,000 flight cycles
after the effective date of this AD, whichever
is first: Replace the existing rubber bellows
inlet duct and sealing configuration of the
APU system, with a new, improved
rectangular metallic bellows inlet duct,
which incorporates an improved seal and
clamp configuration, per the
Accomplishment Instructions of BAE
Systems (Operations) Limited Modification
Service Bulletin SB.49-036—36019E,
Revision 4, dated April 30, 2003. Although
the service bulletin specifies to submit
certain information to the manufacturer, this
AD does not include such a requirement.

Alternative Methods of Compliance

(b) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
Transport Airplane Directorate, FAA, is
authorized to approve alternative methods of
compliance for this AD.

Note 1: The subject of this AD is addressed
in British airworthiness directive 007—04—
2003.

Issued in Renton, Washington, on May 18,
2004.

Kevin M. Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-11961 Filed 5-26—04; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2003—-NM-69—-AD]
RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model MD-11 and —11F
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
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ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to certain
McDonnell Douglas Model MD-11 and
MD-11F airplanes, that currently
requires replacing terminal strips and
supports above the main cabin area and
avionics compartment with new strips
and supports, as applicable. That AD
also requires performing an inspection
to detect arcing damage of the
surrounding structure of the terminal
strips and electrical cables in the
avionics compartment, and repairing or
replacing any damaged component with
a new component. This action would
expand the applicability of the existing
AD to include additional airplanes. For
certain airplanes, this action also would
require replacement of the terminal
board for the applicable item numbers
in the aft passenger compartment. The
actions specified by the proposed AD
are intended to prevent electrical arcing
caused by power feeder cable terminal
lugs grounding against terminal strip
support brackets, which could result in
smoke and fire in the main cabin or
avionics compartment. This action is
intended to address the identified
unsafe condition.

DATES: Comments must be received by
July 12, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2003—-NM-—
69-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2003-NM-69-AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplanes, Long
Beach Division, 3855 Lakewood
Boulevard, Long Beach, California
90846, Attention: Data and Service
Management, Dept. C1-L5A (D800—
0024). This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at

the FAA, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California.

FOR FURTHER INFORMATION CONTACT:
Brett Portwood, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130L, FAA, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California
90712—4137; telephone (562) 627-5350;
fax (562) 627-5210.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

e Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

e For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2003-NM-69-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.

2003-NM-69-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

On August 23, 2002, the FAA issued
AD 2002-14-09, amendment 39-12809
(67 FR 47647, July 19, 2002), applicable
to certain McDonnell Douglas Model
MD-11 and —11F airplanes, to require
replacing terminal strips and supports
above the main cabin area and avionics
compartment with new strips and
supports, as applicable. That AD also
requires performing an inspection to
detect arcing damage of the surrounding
structure of the terminal strips and
electrical cables in the avionics
compartment, and repairing or replacing
any damaged component with a new
component. That action was prompted
by reports of arcing between the power
feeder cables and support brackets of
the terminal strips on airplanes
previously modified per the existing
AD. The requirements of that AD are
intended to prevent electrical arcing
caused by power feeder cable terminal
lugs grounding against terminal strip
support brackets, which could result in
smoke and fire in the main cabin or
avionics compartment.

Actions Since Issuance of Previous Rule

Since the issuance of that AD, the
airplane manufacturer has informed the
FAA that it inadvertently omitted
airplanes having manufacturer’s
fuselage number (MSN) 0585 through
0605 inclusive from the effectivity
listing of McDonnell Douglas Alert
Service Bulletin MD11-24A178,
Revision 01, dated December 17, 2001
(which was referenced in AD 2002—14—
09 as an appropriate source of service
information for accomplishing the
required actions). We have determined
that these additional airplanes are
subject to the unsafe condition
identified in that AD.

In addition, after consulting with the
airplane manufacturer, we have
determined that the replacement
required by paragraph (a) of AD 2002—
14-09 (reference McDonnell Douglas
Alert Service Bulletin MD11-24A150,
dated March 25, 1999) does not
adequately preclude arcing between the
power feeder cables and terminal strip
support brackets. That action replaced
one problematic terminal strip in the
main cabin with two three-studded
terminal strips in one location
(applicable to airplanes having
manufacturer’s fuselage numbers 0585
and subsequent). The airplane
manufacturer has developed a six-
studded terminal strip that provides
increased clearance to further minimize
the possibility of chafing. This new,
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improved terminal strip would replace
all three-studded terminal strips in
certain locations of the main cabin.
Because the six-studded terminal strips
were not installed on airplanes during
production, additional airplanes beyond
those with three-studded terminal strips
are subject to this new replacement.

Explanation of Relevant Service
Information

We have reviewed and approved
Revision 02 of Boeing Alert Service
Bulletin MD11-24A178, dated March
11, 2003, which revises the effectivity of
Revision 01 of the service bulletin by
adding 21 additional manufacturer’s
serial numbers (MSN). The replacement,
inspection, and corrective actions if
necessary, specified in Revision 02 are
essentially identical to those described
in Revision 01 of the service bulletin.

We have also reviewed and approved
McDonnell Douglas Alert Service
Bulletin MD11-24A177, dated July 18,
2003, and have reviewed Boeing Service
Bulletin Information Notice MD11—
24A177 IN 01, dated August 7, 2003.
The service bulletin describes
procedures for replacement of the
terminal board for the applicable item
numbers in the aft passenger
compartment. The information notice
revises service kits numbers specified in
paragraph 2.B., “Post-Warranty”’ of this
service bulletin.

Accomplishment of the actions
specified in the applicable service
bulletins is intended to adequately
address the identified unsafe condition.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
supersede AD 2002—14-09 to continue
to require replacement of terminal strips
in the avionics compartment with new
strips. The proposed AD also would
continue to require an inspection to
detect arcing damage of the surrounding
structure of the terminal strips and
electrical cables in the avionics
compartment, and repair or replacement
of any damaged component with a new
component. In addition, the proposed
AD would expand the applicability of
the existing AD to include additional
airplanes. For certain airplanes, the
proposed AD also would require
accomplishment of the actions specified
in McDonnell Douglas Alert Service
Bulletin MD11-24A177 described
previously; except as discussed below.

Differences Between Proposed AD and
Service Bulletin

Operators should note that Revision
02 of Boeing Alert Service Bulletin
MD11-24A178 specifies to repair
damaged structure per the Structural
Repair Manual (SRM). However, the
SRM does not provide procedures for
repair of certain structural material.
Therefore, this proposed AD would
require the repair of damaged structure
that is not covered in the SRM to be
done per a method approved by us.

Model MD-11F airplanes are not
specifically identified by model name in
the effectivity of Revision 02 of Boeing
Alert Service Bulletin MD11-24A178 or
McDonnell Douglas Alert Service
Bulletin MD11-24A177. However, those
airplanes are identified by
manufacturer’s fuselage numbers.
Therefore, the applicability of this
proposed AD specifies both MD-11 and
—11F airplanes.

Although Revision 02 of Boeing Alert
Service Bulletin MD11-24A178
describes procedures for reporting
inspection findings to the airplane
manufacturer, this proposed AD would
not require that action.

Changes to Requirements of Existing
AD/Effect on the Proposed AD

Since the language in Note 3 of AD
2002-14-09 is regulatory in nature, that
note has been redesignated as paragraph
(b) of this proposed AD.

We have reviewed the figures we have
used over the past several years to
calculate AD costs to operators. To
account for various inflationary costs in
the airline industry, we find it necessary
to increase the labor rate used in these
calculations from $60 per work hour to
$65 per work hour. The cost impact
information, below, reflects this
increase in the specified hourly labor
rate.

Cost Impact

There are approximately 154
airplanes of the affected design in the
worldwide fleet listed in Boeing Alert
Service Bulletin MD11-24A178. The
FAA estimates that 61 airplanes of U.S.
registry would be affected by this
proposed AD. The cost estimate for
those airplanes is as follows:

1. The actions that are currently
required by AD 2002-14—-09 and
retained in this proposed take
approximately 3 or 4 work hours per
airplane (depending on airplane
configuration) to accomplish, at an
average labor rate of $65 per work hour.
Required parts cost approximately
$1,142 per airplane. Based on these
figures, the cost impact of the currently

required actions on U.S. operators is
estimated to be $1,337 or $1,420 per
airplane (depending on airplane
configuration).

2. For Group 3 and 4 airplanes
identified in Boeing Alert Service
Bulletin MD11-24A178, the new actions
that are proposed in this AD action
would take approximately 4 (kit/part
number SA11240178-3) or 5 (kit/part
number SA11240178-5) work hours per
airplane to accomplish, at an average
labor rate of $65 per work hour.
Required parts would cost
approximately $3,031 (kit/part number
SA11240178-3) or $617 per airplane
(kit/part number SA11240178-5). Based
on these figures, the cost impact of these
new proposed requirements of this AD
on U.S. operators is estimated to be
$3,291 (kit/part number SA11240178-3)
or $942 (kit/part number SA11240178-
5) per airplane.

There are approximately 103
airplanes of the affected design in the
worldwide fleet listed in McDonnell
Douglas Alert Service Bulletin MD11—
24A177. The FAA estimates that 33
airplanes of U.S. registry would be
affected by this proposed AD.

For airplanes identified in Boeing
Alert Service Bulletin MD11-24A177,
the new replacement that is proposed in
this AD action would take
approximately between 1 and 3 work
hours per airplane to accomplish, at an
average labor rate of $65 per work hour.
Required parts would cost
approximately between $114 and $876
per airplane. Based on these figures, the
cost impact of the new proposed
replacement requirements of this AD on
U.S. operators is estimated to be
between $5,907 and $35,343, or between
$179 and $1,071 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions. The
manufacturer may cover the cost of
replacement parts associated with this
proposed AD, subject to warranty
conditions. Manufacturer warranty
remedies may also be available for labor
costs associated with this proposed AD.
As a result, the costs attributable to the
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proposed AD may be less than stated
above.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-12809 (67 FR
47647, July 19, 2002), and by adding a
new airworthiness directive (AD), to
read as follows:

McDonnell Douglas: Docket 2003—NM—-69—
AD. Supersedes AD 2002-14-09,
Amendment 39-12809.

Applicability: Model MD-11 and —-11F
airplanes, as listed in Boeing Alert Service
Bulletin MD11-24A178, Revision 02, dated
March 11, 2003, and McDonnell Douglas
Alert Service Bulletin MD11-24A177, dated
July 18, 2003; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent electrical arcing caused by
power feeder cable terminal lugs grounding
against terminal strip support brackets,
which could result in smoke and fire in the
main cabin or avionics compartment,
accomplish the following:

Certain Requirements of AD 2002-14-09,
Amendment 39-12809

Replacement, Inspection, and Corrective
Action if Necessary

(a) For airplanes listed in the effectivity of
McDonnell Douglas Alert Service Bulletin
MD11-24A178, Revision 01, dated December
17, 2001: Within 18 months after August 23,
2002 (the effective date AD 2002—-14-09,
amendment 39-12809), do the actions
specified in paragraphs (a)(1) and (a)(2) of
this AD per the service bulletin.

(1) Replace the applicable terminal strips
in the avionics compartment with new
terminal strips (including inspecting wires
for damage, repairing any damaged wire, and
removing the nameplate); and

(2) Perform a general visual inspection to
detect arcing damage of the surrounding
structure of the terminal strips and electrical
cables in the avionics compartment. If any
damage is detected, before further flight,
repair or replace any damaged component
with a new component, per the service
bulletin; except if the type of structural
material of the surrounding structure that has
been affected is not covered in the Structural
Repair Manual, repair per a method approved
by the Manager, Los Angeles Aircraft
Certification Office (ACO), FAA.

Note 1: For the purposes of this AD, a
general visual inspection is defined as “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made under normally
available lighting conditions such as
daylight, hangar lighting, flashlight, or drop-
light, and may require removal or opening of
access panels or doors. Stands, ladders, or
platforms may be required to gain proximity
to the area being checked.”

(b) Accomplishment of the replacement,
inspection, and corrective action, before the
effective date of this AD, per McDonnell
Douglas Alert Service Bulletin MD11—
24A178, dated May 14, 2001, is considered
acceptable for compliance with the
applicable actions specified in paragraph (a)
of this AD.

New Requirements of This AD

Replacement, Inspection, and Corrective
Action if Necessary

(c) For Groups 3 and 4 airplanes listed in
the effectivity of Boeing Alert Service
Bulletin MD11-24A178, Revision 02, dated
March 11, 2003: Within 18 months after the
effective date of this AD, do the actions
specified in paragraphs (c)(1) and (c)(2) of
this AD per the Accomplishment Instructions
of the service bulletin. Although the service
bulletin specifies to report inspection
findings to the airplane manufacturer, this
AD does not include such a requirement.

(1) Replace the applicable terminal strips
in the avionics compartment with new
terminal strips (including inspecting wires

for damage, repairing any damaged wire, and
removing the nameplate); and

(2) Perform a general visual inspection to
detect arcing damage of the surrounding
structure of the terminal strips and electrical
cables in the avionics compartment. If any
damage is detected, before further flight,
repair or replace any damaged component
with a new component, per the service
bulletin; except if the type of structural
material of the surrounding structure that has
been affected is not covered in the Structural
Repair Manual, repair per a method approved
by the Manager, Los Angeles ACO, FAA.

(d) For airplanes listed in McDonnell
Douglas Alert Service Bulletin MD11—
24A177, dated July 18, 2003: Within 18
months after the effective date of this AD,
replace the terminal board for the applicable
item numbers in the aft passenger
compartment, per the Accomplishment
Instructions of the service bulletin.

Note 2: Boeing Service Bulletin
Information Notice MD11-24A177 IN 01,
dated August 7, 2003, revises service kits
numbers specified in paragraph 2.B., “Post-
Warranty”’ of McDonnell Douglas Alert
Service Bulletin MD11-24A177, dated July
18, 2003.

Alternative Methods of Compliance

(e)(1) In accordance with 14 CFR 39.19, the
Manager, Los Angeles ACO, FAA, is
authorized to approve alternative methods of
compliance for this AD.

(2) Alternative methods of compliance,
approved previously per AD 2002—-14-09,
amendment 39—12809, are approved as
alternative methods of compliance with
paragraph (a) of this AD.

Issued in Renton, Washington, on May 18,
2004.
Kevin M. Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-11960 Filed 5—-26—-04; 8:45 am]
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[IL222—1b; FRL-7666-2]
Approval and Promulgation of
Implementation Plans; lllinois

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: We are proposing to approve
arevision to the Illinois State
Implementation Plan (SIP) for the Louis
Berkman Company, doing business as
the Swenson Spreader Company
(Swenson). The Illinois Environmental
Protection Agency requested on
September 19, 2003, that EPA approve
an adjusted standard for the volatile
organic material content limit
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applicable to the painting operations at
Swenson’s plant located in
Lindenwood, Ogle County, Illinois.

In the rules section of this Federal
Register, EPA is approving the SIP
revision as a direct final rule without
prior proposal, because EPA views this
as a noncontroversial revision
amendment and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If EPA receives no adverse
comments in response to this proposed
rule, EPA will take no further action on
this proposed rule. If EPA receives
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.

DATES: Written comments must be
received on or before June 28, 2004.

Comments may also be submitted
electronically or through hand delivery/
courier, please follow the detailed
instructions described in the Addresses
Section and Part(I)(B) of the
Supplementary Information section of
the related direct final rule which is
published in the Rules section of this
Federal Register.

ADDRESSES: Written comments should
be sent to: J. Elmer Bortzer, Chief,
Criteria Pollutant Section, Air Programs
Branch, United States Environmental
Protection Agency, Mailcode AR-18], 77
West Jackson Boulevard, Chicago,
Illinois 60604. bortzer.jay@epa.gov.

FOR FURTHER INFORMATION CONTACT:
Christos Panos, Environmental
Engineer, Criteria Pollutant Section, Air
Programs Branch, United States
Environmental Protection Agency,
Mailcode AR-18], 77 West Jackson
Boulevard, Chicago, Illinois 60604,
(312) 353—-8328.
panos.christos@epa.gov.

SUPPLEMENTARY INFORMATION: For
additional information, see the Direct
Final notice which is located in the
Rules section of this Federal Register.
Copies of the request and the EPA’s
analysis are available for inspection at
the above address. (Please contact
Christos Panos at (312) 353—8328 before
visiting the Region 5 office.)

Dated: May 7, 2004.
Bharat Mathur,
Acting Regional Administrator, Region 5.
[FR Doc. 04-11926 Filed 5-26-04; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[Region 2 Docket No. RO2-OAR-2004—-NJ—-
0001, FRL-7667-7]

Finding of Failure To Implement a
State Implementation Plan; New Jersey
Portions of the New York—Northern
New Jersey—Long Island and
Philadelphia—Wilmington—Trenton
Nonattainment Areas; Ozone

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) proposes to find that New
Jersey has not fully implemented the 1-
hour Ozone State Implementation Plan
that EPA approved for two
nonattainment areas, the New Jersey
portions of the New York—Northern
New Jersey—Long Island nonattainment
area and the Philadelphia—
Wilmington—Trenton nonattainment
area. If EPA finalizes this proposed
determination, New Jersey will be
required to correct the identified
deficiencies within 18 months of a final
determination, or the first set of
sanctions will be imposed pursuant to
sections 179(a) and (b) of the Clean Air
Act and 40 CFR 52.31.

DATES: Comments must be received on
or before June 28, 2004.

ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID Number R02-OAR—-
2004-NJ-0001 by one of the following
methods:

1. Federal eRulemaking Portal: http:/
/www.regulations.gov. Follow the on-
line instructions for submitting
comments.

2. Agency Web site: http://
docket.epa.gov/rmepub/ Regional
Material in EDocket (RME), EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Once in the
system, select “quick search,” then key
in the appropriate RME Docket
identification number. Follow the on-
line instructions for submitting
comments.

3. E-mail: Werner.Raymond@epa.gov.

4. Fax: (212) 637—3901.

5. Mail: “RME ID Number R02-OAR-
2004-NJ-0001", Raymond Werner,
Chief, Air Programs Branch,
Environmental Protection Agency,
Region 2 Office, 290 Broadway, 25th
Floor, New York, New York 10007—-
1866.

6. Hand Delivery or Courier. Deliver
your comments to: Raymond Werner,

Chief, Air Programs Branch,
Environmental Protection Agency,
Region 2 Office, 290 Broadway, 25th
Floor, New York, New York 10007—
1866. Such deliveries are only accepted
during the Regional Office’s normal
hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30
excluding Federal holidays.

Instructions: Direct your comments to
Regional Material in EDocket (RME) ID
Number R02-OAR-2004-NJ-0001.
EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
docket.epa.gov/rmepub/, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through Regional Material in
EDocket (RME), regulations.gov, or e-
mail. The EPA RME Web site and the
federal regulations.gov Web site are
“anonymous access’’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through RME or
regulations.gov, your e-mail address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
Regional Material in EDocket (RME)
index at http://docket.epa.gov/rmepub/.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy at the Air Programs
Branch, Environmental Protection
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Agency, Region 2 Office, 290 Broadway,
25th Floor, New York, New York
10007-1866. EPA requests that if at all
possible, you contact the contact listed
in the FOR FURTHER INFORMATION
CONTACT section to schedule your
inspection. The Regional Office’s
official hours of business are Monday
through Friday, 8:30 to 4:30 excluding
Federal holidays.

FOR FURTHER INFORMATION CONTACT: Paul
R. Truchan, Air Programs Branch,
Environmental Protection Agency, 290
Broadway, 25th Floor, New York, New
York 10007-1866, (212) 637—3711 or
truchan.paul@epa.gov.

SUPPLEMENTARY INFORMATION:

I. What Is Required by the Clean Air
Act of Areas Classified as
Nonattainment for Ozone and How Do
These Requirements Apply to New
Jersey?

Section 182 of the Clean Air Act (Act)
identifies specific requirements for State
Implementation Plans (SIP) for areas
classified as nonattainment for the 1-
hour ozone standard. Section 182 also
establishes schedules for submission of
SIP revisions to EPA by the states. The
specific requirements and deadlines
vary depending upon the severity of the
ozone problem. This action applies to
the New Jersey portion of two severe
ozone nonattainment areas: the New
York—Northern New Jersey—Long
Island Area, and the Philadelphia—
Wilmington—Trenton Area. For
purposes of this action these areas will
be referred to as, respectively, the
Northern New Jersey ozone area and the
Trenton ozone area. The counties
located within the Northern New Jersey
area are: Bergen, Essex, Hudson,
Hunterdon, Middlesex, Monmouth,
Morris, Ocean, Passaic, Somerset,
Sussex, and Union. The counties within
the Trenton area are: Burlington,
Camden, Cumberland, Gloucester,
Mercer, and Salem. Under section
182(c)(2) and (d) of the Act, states with
severe nonattainment areas were
required to submit by November 15,
1994 demonstrations of how the areas
would attain the 1-hour standard. In
addition, states needed to demonstrate
how they would achieve reductions in
volatile organic compound (VOC)
emissions of nine percent for each three-
year period until the attainment year,
this latter requirement is called the rate-
of-progress plan. In some cases, oxides
of nitrogen (NOx) emission reductions
can be substituted for the required VOC
emission reductions.

States are required to develop any
additional measures to further reduce
emissions that are required to attain the

air quality standard by the attainment
deadlines specified in the Act. On
December 16, 1999 (64 FR 70380), EPA
proposed approval of New Jersey’s SIP
demonstrating attainment of the 1-hour
ozone standard for the two
nonattainment areas, if, among other
things, the State submitted an
enforceable commitment to adopt
additional control measures to fill an
emission reduction shortfall identified
by EPA in its review. To assist several
states, including New Jersey, in
developing additional emission control
strategies, the Ozone Transport
Commission (OTC) developed model
rules to control emissions from six types
of sources and estimated emission
reduction benefits that would be
achieved from implementing these
model rules. These model rules are
commonly referred to as the Ozone
Transport Commission measures, or
OTC measures. These model rules were
designed for use by states in developing
their own regulations to achieve the
additional VOC and NOx emission
reductions needed to eliminate these
shortfalls.

On February 4, 2002 (67 FR 5152),
EPA approved New Jersey’s 1-hour
ozone attainment demonstration SIP.
This approval was based, in part, on
enforceable commitments made by New
Jersey in a SIP revision dated April 26,
2000. New Jersey committed to adopt
additional control measures by October
31, 2001, to close the shortfalls in
emission reductions identified by EPA.
New Jersey indicated, as part of its
commitment, that it expected the
additional emission reductions would
be achieved by adopting measures
recommended during the OTC process
which was completed on March 31,
2001.

In a letter dated December 11, 2001,
New Jersey provided an update on the
rulemaking schedule, which was to be
published in the New Jersey Register,
that included the six OTC measures.
Based on this information, EPA
proceeded with a final rulemaking
approval of New Jersey’s 1-hour ozone
attainment demonstration SIP even after
New Jersey missed the October 31, 2001
deadline, because at that time, EPA
determined New Jersey was making
sufficient progress to support approval
of the commitment.

II. What Portion of the Approved SIP Is
EPA Finding New Jersey Is Not Fully
Implementing?

While New Jersey has made progress
in implementing its ozone SIP, the State
has missed the deadline to adopt and
submit the additional control measures
necessary to meet the emission

reduction shortfall. The State indicated
in its September 12, 2001 SIP revision,
that the six OTC measures would result
in sufficient emission reductions to
meet the EPA identified emission
shortfalls. To date, four control
measures have been adopted and
submitted as SIP revisions, but are
insufficient by themselves to provide
the emission reductions needed to attain
the one hour ozone standard.
Consequently, EPA is proposing to find
that New Jersey is not fully
implementing its approved attainment
demonstration SIP because it has not
met its commitment to adopt additional
control measures, by October 31, 2001,
which are needed to attain the 1-hour
ozone standard.

ITI. What Are the Consequences if EPA
Makes Final This Proposed Finding of
Failure To Implement?

Under the authority of section
179(a)(4) of the Act, if EPA makes a
finding that provisions of an approved
plan are not being implemented, then
the deficiencies identified in the finding
must be corrected within 18 months of
the final finding or sanctions will begin
to apply. There are two types of
sanctions: Highway Sanctions (section
179(b)(1)) and Offset Sanctions (section
179(b)(2)).

EPA promulgated, at 40 CFR part 52,
regulations to implement the sanction
requirements of section 179 of the Act.
40 CFR 52.31(d)(1) provides that the
offset sanction apply when a state has
not corrected the deficiencies identified
in the finding within 18 months of the
effective date of the final finding. This
sanction requires any entity or
individual that is subject to
nonattainment new source review and is
constructing a new facility or modifying
an existing facility over a certain size to
reduce emissions in the area in which
it is located by two tons for every one
ton of VOC and/or NOx that the new/
modified facility will emit.

The current offset ratio in the two
New Jersey nonattainment areas for
VOC and NOx is 1.3 to 1. If EPA takes
final action making a finding of failure
to implement and New Jersey has not
corrected the deficiencies identified in
the final finding within 18 months of
the effective date of that finding, then
the 2 to 1 offset sanction will apply in
the Northern New Jersey ozone area and
the Trenton ozone area.

40 CFR 52.31(d)(1) further provides
that the section 179(b)(2) highway
sanction will apply if New Jersey does
not correct the deficiencies identified in
the finding within six months after the
offset sanction is imposed. This
sanction prohibits the U.S. Department
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of Transportation from approving or
funding all but a few specific types of
transportation projects.

The sanctions time clock will be
stopped or imposed sanctions lifted
only if EPA determines, after an
opportunity for public comment, that
the deficiencies which resulted in
today’s failure to implement finding
have been corrected. The time clock
may be stayed or the imposition of
sanctions may be deferred based on a
proposed determination that the State
has corrected the implementation
deficiencies (40 CFR 52.31(d)(4)). EPA
will be working with New Jersey to
correct this deficiency as quickly as
possibly to ensure that sanctions need
not be imposed.

IV. Statutory and Executive Order
Reviews

A. Executive Order 12866, Regulatory
Planning and Review

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866,
entitled ‘“Regulatory Planning and
Review.”

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. No
information is required to be collected,
EPA is just proposing to find that the
State is not fully implementing its
approved SIP. Burden means the total
time, effort, or financial resources
expended by persons to generate,
maintain, retain, or disclose or provide
information to or for a Federal agency.
This includes the time needed to review
instructions; develop, acquire, install,
and utilize technology and systems for
the purposes of collecting, validating,
and verifying information, processing
and maintaining information, and
disclosing and providing information;
adjust the existing ways to comply with
any previously applicable instructions
and requirements; train personnel to be
able to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information. An agency
may not conduct or sponsor, and a
person is not required to respond to a
collection of information unless it
displays a currently valid OMB control
number. The OMB control numbers for
EPA’s regulations in 40 CFR are listed
in 40 CFR part 9.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
as amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.,
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of today’s rule on small entities, small
entity is defined as: (1) A small business
that is based on SBA size standards; (2)
a small governmental jurisdiction that is
a government of a city, county, town,
school district or special district with a
population of less than 50,000; and (3)
a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s proposed rule on
small entities, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities. This proposed rule will not
impose any requirements on small
entities. The sanctions provided for
pursuant to section 179(b) for failure to
implement under section 110 apply
only to new or modified major
stationary sources subject to section 173
of the Clean Air Act.

D. Unfunded Mandates Reform Act

Under sections 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to state,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the finding
of failure to implement action proposed
does not include a Federal mandate that
may result in estimated costs of $100

million or more to either state, local, or
tribal governments in the aggregate, or
to the private sector. This Federal action
proposes to find failure to implement
pre-existing requirements under state or
local law, and imposes no new
requirements on the state. Accordingly,
no additional costs to state, local, or
tribal governments, or to the private
sector, result from this action.

E. Executive Order 13132, Federalism

Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612 (Federalism) and 12875
(Enhancing the Intergovernmental
Partnership). Executive Order 13132
requires EPA to develop an accountable
process to ensure ‘“meaningful and
timely input by state and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by state and local
governments, or EPA consults with state
and local officials early in the process
of developing the proposed regulation.
EPA also may not issue a regulation that
has federalism implications and that
preempts state law unless the Agency
consults with state and local officials
early in the process of developing the
proposed regulation.

This rule will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it does
not establish any new requirement with
which the state must comply nor does
it alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. Rather, consistent with the
Clean Air Act requirements, this action
proposes that the state is not complying
with provisions already approved in the
SIP. Thus, the requirements of section 6
of the Executive Order do not apply to
this rule.



30252

Federal Register/Vol. 69, No. 103/ Thursday, May 27, 2004 /Proposed Rules

F. Executive Order 13175, Coordination
With Indian Tribal Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This proposed rule does
not have tribal implications. It will not
have substantial direct effects on tribal
governments, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified in Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 6, 2000). Thus,
Executive Order 13175 does not apply
to this rule.

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) Is
determined to be “‘economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to Executive
Order 13045 because it does not involve
decisions intended to mitigate
environmental health or safety risks.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a significant regulatory action under
Executive Order 12866.

L National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new

regulation. To comply with NTTAA,
EPA must consider and use “voluntary
consensus standards’ (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

The VCS are inapplicable to this
action. Today’s action does not require
the public to perform activities
conducive to the use of VCS.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401-7671q.

Dated: May 17, 2004.
Jane M. Kenny,
Regional Administrator, Region 2.
[FR Doc. 04—12018 Filed 5-26—-04; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1, 20, and 43
[WC Docket No. 04-141, FCC 04-81]

Local Telephone Competition and
Broadband Reporting

AGENCY: Federal Communications
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: In this document, the Federal
Communications Commission seeks
comment about whether it should
extend and modify the FCC Form 477
local competition and broadband data
gathering program, established by the
Commission’s Data Gathering Order
published Wednesday, April 12, 2000
(65 FR 19675).

DATES: Comments are due on or before
June 28, 2004, and reply comments are
due on or before July 28, 2004. Written
comments on the proposed information
collections must be submitted by the
public, Office of Management and
Budget (OMB), and other interested
parties on or before July 28, 2004.
ADDRESSES: All filings must be sent to
the Commission’s Secretary, Marlene H.
Dortch, Office of the Secretary, Federal
Communications Commission, 445 12th
Street, SW., Washington, DC 20554. In
addition to filing comments with the
Secretary, a copy of any Paperwork
Reduction Act (PRA) comments on the
information collection(s) contained
herein should be submitted to Judith B.
Herman, Federal Communications

Commission, Room 1-C804, 445 12th
Street, SW., Washington, DC 20554, or
via the Internet to Judith-
B.Herman@fcc.gov, and to Kristy L.
Lal.onde, OMB Desk Officer, Room
10234 NEOB, 725 17th Street, NW.,
Washington, DC 20503 via the Internet
to Kristy_L._LaLonde@omb.eop.gov or
by fax to (202) 395-5167. Parties are
also requested to send two additional
paper copies of their filings to Mikelle
Mora, Industry Analysis and
Technology Division, 455 Twelfth
Street, SW., Sixth Floor, Washington DG
20554.

FOR FURTHER INFORMATION CONTACT:
Ellen Burton, Assistant Chief, James
Eisner, Senior Economist, or Thomas J.
Beers, Deputy Chief, Industry Analysis
and Technology Division, Wireline
Competition Bureau, at (202) 418—-0940.
For additional information concerning
the information collection(s) contained
in this document, contact Judith B.
Herman at (202) 418—-0214, or via the
Internet at Judith-B.Herman@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rulemaking (NPRM) in WC
Docket No. 04-141, adopted on March
31, 2004, and released on April 16,
2004. The full text of this document is
available on the Commission’s Web site
Electronic Comment Filing System and
for public inspection Monday through
Thursday from 8 a.m. to 4:30 p.m. and
Friday from 8 a.m. to 11:30 a.m. in the
FCC Reference Center, Room CY-A257,
445 Twelfth Street, SW., Washington,
DC 20554. Alternative formats are
available to persons with disabilities by
contacting Brian Millin at (202) 418—
7426 or TTY (202) 418-7365. The full
text of the NPRM may also be purchased
from the Commission’s duplicating
contractor, Qualex International, Room
CY-B402, 445 Twelfth Street, SW.,
Washington, DC 20554, telephone (202)
863—2893, facsimile (202) 863—2898, or
e-mail at qualexint@aol.com. This
NPRM contains proposed information
collection(s) subject to the Paperwork
Reduction Act of 1995 (PRA). It has
been submitted to the Office of
Management and Budget (OMB) for
review under the PRA. OMB, the
general public, and other Federal
agencies are invited to comment on the
proposed information collections
contained in this proceeding.

Paperwork Reduction Act

This NPRM contains a proposed
information collection. The
Commission, as part of its continuing
effort to reduce paperwork burdens,
invites the general public and the Office
of Management and Budget (OMB) to
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comment on the information
collection(s) contained in this NPRM, as
required by the Paperwork Reduction
Act of 1995, Public Law 104-13. Public
and agency comments are due at the
same time as other comments on this
NPRM; OMB notification of action is
due 60 days from date of publication of
this NPRM in the Federal Register.
Comments should address: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Commission,
including whether the information shall
have practical utility; (b) the accuracy of
the Commission’s burden estimates; (c)
ways to enhance the quality, utility, and
clarity of the information collected; and
(d) ways to minimize the burden of the
collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology.

OMB Control Number: 3060-0816.

Title: “Local Telephone Competition
and Broadband Reporting, WC Docket
No. 04-141".

Form No.: FCC Form 477.

Type of Review: Revision of Existing
Collection.

Respondents: Business or Not-for-
profit institutions, including small
businesses.

Number of Respondents: Up to 478.

Estimated Time Per Filer Per Year:
122.2 person-hours.

Total Annual Burden: Up to 58,418
person-hours.

Cost to Respondents: $0.

These estimates are for the proposed
information collection set out in the
Draft FCC Form 477 that appears at the
end of this Summary. The NPRM
additionally invites comment on
lowering or eliminating one or more of
the current mandatory reporting
thresholds and on collecting more
detailed data about high-speed
connections in service in particular ZIP
Codes. By comparison to the above
estimate, the estimated Total Annual
Burden would be 7 percent larger if the
current mandatory threshold to report
broadband data were eliminated. The
estimated Total Annual Burden would
be 36 percent higher if the current
mandatory thresholds to report
broadband data and local telephone data
were eliminated. If the current
mandatory reporting thresholds were
retained, the estimated Total Annual
Burden would be 30 percent higher if
filers were required to report counts of
broadband connections in service, by
technology, in particular ZIP Codes, and
the estimated Total Annual Burden
would be 109 percent higher if filers
were required to report counts of
broadband connections in service, by

technology and by speed, in particular
ZIP Codes. If the current mandatory
thresholds to report broadband and
local telephone data were eliminated
and filers were required to report counts
of broadband connections in service, by
technology and by speed, in particular
ZIP Codes, the estimated Total Annual
Burden would be 132 percent higher.

Needs and Uses: The information
collection is a proposed modification of
an already authorized program. As
before, the program will be used by the
Commission to gather information on
the state of the development of local
telephone competition and broadband
deployment. Without such information,
the Commission faces significant
difficulty in assessing the development
of these markets and, therefore, is less
able to fulfill its statutory
responsibilities in accordance with the
Communications Act of 1934, as
amended.

Summary of the Notice of Proposed
Rulemaking

1. In the Data Gathering Order, the
Commissions established a reporting
program (using the FCC Form 477) to
collect basic information about two
critical areas of the communications
industry: the deployment of broadband
services and the development of local
telephone service competition. In this
Notice of Proposed Rulemaking
(Notice), we seek comment about
specific proposals to improve the
program, including gathering more
granular data from broadband service
providers and extending the program for
five years beyond its currently
designated sunset in March 2005. The
information collected in this program
helps the Commission and the public
understand the extent of local telephone
competition and broadband
deployment, which is important to the
nation’s economic, educational, and
social well-being. The proposals on
which we seek comment here attempt to
further that goal while minimizing
burdens on marketplace competitors
and innovators.

2. Form 477 includes separate
sections on broadband deployment,
local telephone service competition, and
mobile telephone service provision.
Entities are required to report only
when they meet or exceed defined
reporting thresholds and, then, are only
required to complete those portions of
the form for which they meet or exceed
the reporting thresholds. Entities that
meet a threshold file data on a state-by-
state basis. Facilities-based providers of
broadband connections and local
exchange carriers (LECs) also report a
list of ZIP Codes in which they serve

end users, for each state for which they
complete a form. In the case of
broadband connections, reporting
entities include incumbent and
competitive LECs, cable companies,
operators of terrestrial and satellite
wireless facilities, municipalities, and
any other facilities-based provider of
broadband connections to end users.

3. The Commission’s reports based on
Form 477 data have demonstrated
steady progress in the development of
local telephone service competition as
well as nationwide broadband
deployment. In section 706 reports, the
Commission has concluded that
broadband is being deployed in a
reasonable and timely fashion.
However, the Commission has also
recognized that there are certain areas
where additional information would be
extremely useful in identifying and
tracking broadband developments,
including rural areas. Also the
emergence of competing platforms in
recent years to deliver high-speed
services, and a steady improvement in
mass-market acceptance of services
suggest that refining our reporting
requirements for broadband providers
would yield useful information to
inform policymaking in this important,
rapidly changing area.

4. Broadband Reporting. We propose
extending the Form 477 program for five
years beyond the current scheduled
sunset to support our study of
broadband deployment pursuant to
section 706 of the 1996 Act. We believe
that our efforts to assess broadband
availability have been substantially
aided by analysis of the data collected
by the Form 477 to date. We note,
however, that we and reporting entities
have now had four years’ experience
with the Form 477 program. Based on
our experience with the Form 477
program to date, we propose to expand
the program’s scope to capture some
additional data that could allow us to
more precisely analyze availability (i.e.,
beyond the subscribership proxy
utilized by the current version of the
Form 477). We propose to implement
the modified reporting requirements
with the filing of December 31, 2004
data on March 1, 2005, subject to OMB
approval of the revised form. Our
proposed broadband reporting revisions,
set out in the draft Form 477 and
instructions, include: more detailed
reporting about the deployment of
technologies to serve mass-market
broadband end users, particularly cable
modem and DSL connections; more
detailed tracking, over time, of
marketplace adoption of increasingly
fast broadband connections; and more
detailed tracking of marketplace
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adoption of new broadband
technologies. We seek comment on the
potential benefits and burden of these
revisions.

5. With respect particularly to the
proposed categorization of broadband
connections by technology and by
information transfer rates set out in the
draft Form 477 and instructions, we
seek comment on the appropriateness of
the proposed categories from technical
and marketplace perspectives. We also
seek specific comment on whether we
should modify our reporting
instructions to require filers to
categorize broadband connections
according to the information transfer
rates actually observed by end users and
what operational issues, if any, this
would pose. Ideally, providers would
accurately inform consumers about the
range of broadband service options
available in the marketplace, including
actual service “speeds,” and our
information collection similarly would
track actual provision of particular
speeds in the marketplace. Are there
any existing, administratively workable
industry standards or practices for
measuring typical or actual speeds
delivered to end users (as opposed to
peak or optimum speeds)? Is there an
administratively feasible way to have
broadband providers measure and
report speeds that are achieved on
facilities within those providers’
control—specifically, from the end user
premises to the edge of the provider’s
network? What would be the pros and
cons of modifying our reporting
requirements to require the provision of
such information?

6. Local Service Competition
Reporting. We also believe that it is
important to continue to monitor local
service competition developments,
particularly following the recent
conclusion of our section 271
proceedings allowing the Bell Operating
Companies (BOGCs) full entry into all
domestic long distance markets. We
propose to extend the Form 477
program to collect wireline and mobile
local telephone data for five years
beyond the currently-scheduled sunset
in March 2005. While we believe that
the amount and quality of local
telephone competition data currently
collected by the Form 477 are generally
adequate for monitoring local service
competition developments, we note that
consumers increasingly can choose
among telephone service offerings that
permit both local and long distance
calling, often for a single price. We
therefore propose, as set out in the draft
Form 477 and instructions, to require
carriers to report the extent to which
they are also the end user’s default

interstate long distance carrier. We seek
comment on the benefits and burdens of
these proposed modifications. We also
seek comment on whether clarification
of current requirements, as also set out
in the draft Form 477 and instructions,
is needed to assist filers in completing
these parts of the form. We also
welcome comments addressing any and
all aspects of the local telephone parts
of Form 477, including substantive
provisions.

7. Reporting High-Speed Connections
by Technology and “Speed Tiers.” We
seek comment on whether we should
require filers to specify the number of
high-speed connections, by technology,
in particular ZIP Codes. We also seek
comment on whether we should require
filers to report, for each ZIP Code, the
number of connections provided in
various ‘“‘speed tiers,” and whether that
information should be reported
separately by technology. This
information “alone and in combination
with Census data “would better enable
us to track the marketplace acceptance
of broadband. It would add yet more
detail to the picture of competition
between established providers of cable
modem and DSL-based services, and
emerging providers. Commenters should
specifically address whether the
benefits that would come from this
reporting requirement would outweigh
the additional costs that may be
imposed on carriers. We also invite
comments that discuss, with specificity,
ways in which we could more closely
align our broadband reporting
methodology with the ways facilities-
based broadband providers typically
measure availability for the financial
community and internal purposes, and
thereby obtain a more detailed picture
of competitive broadband deployment
and service availability.

8. Reporting Thresholds. We seek
comment on whether eliminating or
lowering the reporting threshold for
broadband data (i.e., at least 250 high-
speed lines (or wireless channels) in a
state connecting end users to the
Internet) would yield significantly
improved data about broadband
development, particularly in rural areas.
Commenters that support lowering the
threshold should specify what the
threshold should be. We believe that the
current data collection misses several
hundred small facilities-based
providers, e.g., rural incumbent LECs,
wireless Internet service providers, and
municipalities. Also, we note that the
few small facilities-based providers that
currently file Form 477 on a voluntary
basis find that only a few questions
apply to their situations. This suggests
that, as a practical matter, additional

reporting burdens for many small
providers would be small, which was
not evident when the Commission
initiated the Form 477 data collection.
We therefore seek comment on the
benefits of the more complete picture of
broadband deployment that would be
achieved if all facilities-based providers
were required to report broadband data,
and request that parties identify with
specificity any associated burdens. We
encourage any party that argues that we
should adopt a sampling methodology,
as an alternative to eliminating the
broadband reporting threshold, to
provide a detailed and complete sample
design.

9. We seek comment on whether we
should adopt a lower threshold for
reporting local telephone competition
data, and if so, what that threshold
should be. Commenters should address
whether a specific lower threshold
would yield an improved picture of
local telephone service competition,
particularly in less densely populated
states, justify their proposed threshold,
and identify with specificity any
associated burdens.

10. Confidentiality Issues. We seek
comment on whether we could modify
our policies regarding publication of
data without jeopardizing legitimate
claims of confidentiality. In this Notice,
we do not propose to change existing
policy regarding the overall protection
we afford Form 477 data in connection
with competitively sensitive
information. Given the entry of
competitive LECs, wireless providers,
and others into local telephone service
markets, the proliferating deployment of
broadband services nationwide, and the
dynamism of communications markets
generally, however, we seek comment
on whether historical aggregated
information from our data collection
remains competitively sensitive after the
passage of time, such as a year or two.
For example, aggregated data as of June
30, 2003 that we masked (by
substituting an asterisk for the true
value) in our most recent publications,
may not be considered competitively
sensitive after June 30, 2005. We seek
comment on whether a comparable
report published after June 30, 2005
could include the true values of these
aggregated June 30, 2003 data without
causing competitive harm to any Form
477 filer. If so, should our publication
procedures be modified so that the
maximum amount of non-competitively
sensitive Form 477 information is made
publicly available in a timely manner,
for use by policymakers, academic
researchers and industry analysts, and
other members of the general public?
Commenters should address whether
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this change in publication procedures
would undermine companies’
willingness to answer our broadband
data requests fully and promptly, with
a minimum of procedural challenges.

11. Sharing Data with State
Commissions. We seek comment on
whether we should modify any of our
other policies regarding data use. In the
Data Gathering Order, the Commission
indicated that it intended to share state-
specific Form 477 data, subject to
appropriate conditions, with state
commissions. It noted that such sharing
could advance useful regulatory review
of developing local service competition
and broadband deployment trends. This
would serve the public interest
generally, but would also assist this
Commission particularly by encouraging
additional expert review of the accuracy
and completeness of submitted
information and its use in our reports.
To date, we have entered into ten
arrangements with state agencies, all of
which have agreed to our confidentiality
requirements. We propose to continue
such arrangements with state agencies
in the future. We invite comment about
the value of this program.

12. Impact on Small Entities and
Other Issues. We seek comment on all
the changes discussed in this Notice,
including all specific changes set out in
the draft Form 477 and instructions. We
also seek comment on our continuing
use of reporting thresholds for both
local telephone and broadband data. We
are coordinating possible small business
size standard issues with the U.S. Small
Business Administration. We seek
comment on ways by which we can
limit burdens imposed on providers,
prevent the dissemination of
competitively-sensitive information,
and limit our data collection, wherever
possible, to information that providers
routinely keep in the ordinary course of
business or that is easily derived from
their records. We look forward to
working closely with all participants to
minimize burdens wherever possible,
particularly with regard to smaller
providers that may have limited
resources.

13. Finally, we intend to explore
whether to conduct or commission a
consumer survey to develop a better
understanding of consumer adoption
and usage of broadband services. We
welcome input on what questions
should be included in such a survey.

Procedural Matters
Initial Regulatory Flexibility Analysis

1. As required by the Regulatory
Flexibility Act (RFA), the Commission
has prepared this present Initial

Regulatory Flexibility Analysis (IRFA)
of the possible significant economic
impact on small entities by the policies
and rules proposed in the Notice of
Proposed Rulemaking in WC Docket No.
04—141 (Notice). Written public
comments are requested on this IRFA.
Comments must be identified as
responses to the IRFA and must be filed
by the deadlines for comments on this
Notice, which are set out in paragraph
16 of the Notice. The Commission will
send a copy of this Notice, including
this IRFA, to the Chief Counsel for
Advocacy of the Small Business
Administration (SBA). In addition, this
Notice and IRFA (or summaries thereof)
will be published in the Federal
Register.

I. Need for, and Objectives of, the
Proposed Action

2. The Commission has initiated this
Notice to seek comment about specific
proposals to improve its Form 477 local
competition and broadband data
gathering program and to extend the
program for five years beyond its
currently designated sunset in March
2005. The Commission adopted the
Form 477 in spring 2000 to help the
Commission and the public understand
the extent of local telephone service
competition and broadband services
deployment, which is important to the
nation’s economic, educational, and
social well-being. The proposals in this
Notice on which the Commission seeks
comment attempt to further that goal
while minimizing burdens on
marketplace competitors and
innovators. In particular, the
Commission asks whether collecting
more granular data from broadband
service providers would more
effectively support its study of
broadband deployment pursuant to
section 706 of the 1996 Act. The
Commission also seeks to assist filers of
local telephone data by clarifying
certain current requirements.

II. Legal Basis

3. The legal basis for the action as
proposed for this rulemaking is
contained in sections 1-5, 10, 11, 201—
205, 215, 218-220, 251-271, 303(r), 332,
403, 502, and 503 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151-155, 160, 161,
201-205, 215, 218-220, 251-271, 303(r),
332,403, 502, and 503 and pursuant to
section 706 of the Telecommunications
Act of 1996, 47 U.S.C. 157 nt.

IIL. Description and Estimate of the
Number of Small Entities to Which the
Proposed Action May Apply

4. The RFA directs agencies to
provide a description of and, where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules, if adopted. To
estimate the number of small entities
that may be affected by the proposed
rules, we first consider the statutory
definition of “‘small entity” under the
RFA. The RFA generally defines “small
entity” as having the same meaning as
the term ‘““small business,” “small
organization,” and ‘““small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ““small business concern”
under the Small Business Act, unless
the Commission has developed one or
more definitions that are appropriate to
its activities. Under the Small Business
Act, a “small business concern” is one
that: (1) Is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) meets any
additional criteria established by the
SBA.

5. The most reliable source of
information regarding the total numbers
of certain common carrier and related
providers nationwide, as well as the
number of commercial wireless entities,
appears to be the data that the
Commission publishes in its Trends in
Telephone Service report. The SBA has
developed small business size standards
for wireline and wireless small
businesses within the three commercial
census categories of Wired
Telecommunications Carriers, Paging,
and Cellular and Other Wireless
Telecommunications. Under these
categories, a business is small if it has
1,500 or fewer employees. Below, using
the above size standards and others, we
discuss the total estimated numbers of
small businesses that might be affected
by our actions.

6. We have included small incumbent
LECs in this present RFA analysis. As
noted above, a “small business” under
the RFA is one that, inter alia, meets the
pertinent small business size standard
(e.g., a wired telecommunications
carrier having 1,500 or fewer
employees), and ‘‘is not dominant in its
field of operation.” The SBA’s Office of
Advocacy contends that, for RFA
purposes, small incumbent LECs are not
dominant in their field of operation
because any such dominance is not
“national” in scope. We have therefore
included small incumbent LECs in this
RFA analysis, although we emphasize
that this RFA action has no effect on
Commission analyses and
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determinations in other, non-RFA
contexts.

7. Wired Telecommunications
Carriers. The SBA has developed a
small business size standard for Wired
Telecommunications Carriers, which
consists of all such companies having
1,500 or fewer employees. According to
Census Bureau data for 1997, there were
2,225 firms in this category, total, that
operated for the entire year. Of this
total, 2,201 firms had employment of
999 or fewer employees, and an
additional 24 firms had employment of
1,000 employees or more. Thus, under
this size standard, the great majority of
firms can be considered small.

8. Incumbent Local Exchange Carriers
(LECs). Neither the Commission nor the
SBA has developed a size standard for
small businesses specifically applicable
to incumbent local exchange services.
The closest applicable size standard
under SBA rules is for Wired
Telecommunications Carriers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
According to Commission data, 1,337
carriers reported that they were engaged
in the provision of local exchange
services. Of these 1,337 carriers, an
estimated 1,032 have 1,500 or fewer
employees and 305 have more than
1,500 employees. Consequently, the
Commission estimates that most
providers of incumbent local exchange
service are small businesses that may be
affected by the rules and policies
adopted herein.

9. Competitive Local Exchange
Carriers (CLECs). Neither the
Commission nor the SBA has developed
a size standard for small businesses
specifically applicable to providers of
competitive exchange services or to
competitive access providers or to
“Other Local Exchange Carriers,” all of
which are discrete categories under
which TRS data are collected. The
closest applicable size standard under
SBA rules is for Wired
Telecommunications Carriers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
According to Commission data, 609
companies reported that they were
engaged in the provision of either
competitive access provider services or
competitive local exchange carrier
services. Of these 609 companies, an
estimated 458 have 1,500 or fewer
employees and 151 have more than
1,500 employees. In addition, 51
carriers reported that they were “Other
Local Exchange Carriers.” Of the 51
“Other Local Exchange Carriers,” an
estimated 50 have 1,500 or fewer
employees and one has more than 1,500
employees. Consequently, the

Commission estimates that most
providers of competitive local exchange
service, competitive access providers,
and “Other Local Exchange Carriers”
are small entities that may be affected
by the rules and policies adopted
herein.

10. Interexchange Carriers (IXCs).
Neither the Commission nor the SBA
has developed a size standard for small
businesses specifically applicable to
interexchange services. The closest
applicable size standard under SBA
rules is for Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 261 companies
reported that their primary
telecommunications service activity was
the provision of interexchange services.
Of these 261 companies, an estimated
223 have 1,500 or fewer employees and
38 have more than 1,500 employees.
Consequently, the Commission
estimates that the majority of
interexchange service providers are
small entities that may be affected by
the rules and policies adopted herein.

11. Cellular Licensees. The SBA has
developed a small business size
standard for Cellular and Other Wireless
Telecommunication, which consists of
all such firms having 1,500 or fewer
employees. According to Census bureau
data for 1997, there were 977 firms in
this category, total, that operated for the
entire year. Of this total, 965 firms had
employment of 999 or fewer employees,
and an additional 12 firms had
employment of 1,000 employees or
more. Thus under this size standard, the
majority of firms can be considered
small.

12. Broadband Personal
Communications Service. The
broadband Personal Communications
Service (PCS) spectrum is divided into
six frequency blocks designated A
through F, and the Commission has held
auctions for each block. The
Commission defined “small entity” for
Blocks C and F as an entity that has
average gross revenues of $40 million or
less in the three previous calendar
years. For Block F, an additional
classification for “very small business”
was added and is defined as an entity
that, together with its affiliates, has
average gross revenues of not more than
$15 million for the preceding three
calendar years. These standards
defining ““small entity”” in the context of
broadband PCS auctions have been
approved by the SBA. No small
businesses, within the SBA-approved
small business size standards bid
successfully for licenses in Blocks A
and B. There were 90 winning bidders

that qualified as small entities in the
Block C auctions. A total of 93 small
and very small business bidders won
approximately 40 percent of the 1,479
licenses for Blocks D, E, and F. On
March 23, 1999, the Commission re-
auctioned 347 C, D, E, and F Block
licenses. There were 48 small business
winning bidders. On January 26, 2001,
the Commission completed the auction
of 422 C and F Broadband PCS licenses
in Auction No. 35. Of the 35 winning
bidders in this auction, 29 qualified as
“small” or “very small” businesses.
Based on this information, the
Commission concludes that the number
of small broadband PCS licenses will
include the 90 winning C Block bidders,
the 93 qualifying bidders in the D, E,
and F Block auctions, the 48 winning
bidders in the 1999 re-auction, and the
29 winning bidders in the 2001 re-
auction, for a total of 260 small entity
broadband PCS providers, as defined by
the SBA small business size standards
and the Commission’s auction rules.
Consequently, the Commission
estimates that 260 broadband PCS
providers are small entities that may be
affected by the rules and policies
adopted herein.

13. Narrowband Personal
Communications Services. To date, two
auctions of narrowband personal
communications services (PCS) licenses
have been conducted. For purposes of
the two auctions that have already been
held, “small businesses” were entities
with average gross revenues for the prior
three calendar years of $40 million or
less. Through these auctions, the
Commission has awarded a total of 41
licenses, out of which 11 were obtained
by small businesses. To ensure
meaningful participation of small
business entities in future auctions, the
Commission has adopted a two-tiered
small business size standard in the
Narrowband PCS Second Report and
Order. A “small business” is an entity
that, together with affiliates and
controlling interests, has average gross
revenues for the three preceding years of
not more than $40 million. A “very
small business” is an entity that,
together with affiliates and controlling
interests, has average gross revenues for
the three preceding years of not more
than $15 million. The SBA has
approved these small business size
standards. In the future, the
Commission will auction 459 licenses to
serve Metropolitan Trading Areas
(MTAs) and 408 response channel
licenses. There is also one megahertz of
narrowband PCS spectrum that has been
held in reserve and that the Commission
has not yet decided to release for
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licensing. The Commission cannot
predict accurately the number of
licenses that will be awarded to small
entities in future actions. However, four
of the 16 winning bidders in the two
previous narrowband PCS auctions were
small businesses, as that term was
defined under the Commission’s Rules.
The Commission assumes, for purposes
of this analysis, that a large portion of
the remaining narrowband PCS licenses
will be awarded to small entities. The
Commission also assumes that at least
some small businesses will acquire
narrowband PCS licenses by means of
the Commission’s partitioning and
disaggregation rules.

14. 220 MHz Radio Service—Phase I
Licensees. The 220 MHz service has
both Phase I and Phase II licenses. Phase
I licensing was conducted by lotteries in
1992 and 1993. There are approximately
1,515 such non-nationwide licensees
and four nationwide licensees currently
authorized to operate in the 220 MHz
band. The Commission has not
developed a small business size
standard for small entities specifically
applicable to such incumbent 220 MHz
Phase I licensees. To estimate the
number of such licensees that are small
businesses, we apply the small business
size standard under the SBA rules
applicable to “Cellular and Other
Wireless Telecommunications”
companies. This standard provides that
such a company is small if it employs
no more than 1,500 persons. According
to Census Bureau data for 1997, there
were 977 firms in this category, total,
that operated for the entire year. Of this
total, 965 firms had employment of 999
or fewer employees, and an additional
12 firms had employment of 1,000
employees or more. If this general ratio
continues in the context of Phase I 220
MHz licensees, the Commission
estimates that nearly all such licensees
are small businesses under the SBA’s
small business size standard.

15. 220 MHz Radio Service—Phase II
Licensees. The 220 MHz service has
both Phase I and Phase II licenses. The
Phase II 220 MHz service is a new
service, and is subject to spectrum
auctions. In the 220 MHz Third Report
and Order, we adopted a small business
size standard for “small”” and “very
small” businesses for purposes of
determining their eligibility for special
provisions such as bidding credits and
installment payments. This small
business size standard indicates that a
“small business” is an entity that,
together with its affiliates and
controlling principals, has average gross
revenues not exceeding $15 million for
the preceding three years. A “very small
business” is an entity that, together with

its affiliates and controlling principals,
has average gross revenues that do not
exceed $3 million for the preceding
three years. The SBA has approved
these small business size standards.
Auctions of Phase II licenses
commenced on September 15, 1998, and
closed on October 22, 1998. In the first
auction, 908 licenses were auctioned in
three different-sized geographic areas:
three nationwide licenses, 30 Regional
Economic Area Group (EAG) Licenses,
and 875 Economic Area (EA) Licenses.
Of the 908 licenses auctioned, 693 were
sold. Thirty-nine small businesses won
licenses in the first 220 MHz auction.
The second auction included 225
licenses: 216 EA licenses and 9 EAG
licenses. Fourteen companies claiming
small business status won 158 licenses.

16. Rural Radiotelephone Service. The
Commission has not adopted a size
standard for small businesses specific to
the Rural Radiotelephone Service. A
significant subset of the Rural
Radiotelephone Service is the Basic
Exchange Telephone Radio System
(BETRS). The Commission uses the
SBA'’s small business size standard
applicable to “Cellular and Other
Wireless Telecommunications,” i.e., an
entity employing no more than 1,500
persons. There are approximately 1,000
licensees in the Rural Radiotelephone
Service, and the Commission estimates
that there are 1,000 or fewer small entity
licensees in the Rural Radiotelephone
Service that may be affected by the rules
and policies adopted herein.

17. Air-Ground Radiotelephone
Service. The Commission has not
adopted a small business size standard
specific to the Air-Ground
Radiotelephone Service. We will use
SBA'’s small business size standard
applicable to “Cellular and Other
Wireless Telecommunications,” i.e., an
entity employing no more than 1,500
persons. There are approximately 100
licensees in the Air-Ground
Radiotelephone Service, and we
estimate that almost all of them qualify
as small under the SBA small business
size standard.

18. Fixed Microwave Services. Fixed
microwave services include common
carrier, private operational-fixed, and
broadcast auxiliary radio services. At
present, there are approximately 22,015
common carrier fixed licensees and
61,670 private operational-fixed
licensees and broadcast auxiliary radio
licensees in the microwave services.
The Commission has not created a size
standard for a small business
specifically with respect to fixed
microwave services. For purposes of
this analysis, the Commission uses the
SBA small business size standard for the

category “‘Cellular and Other
Telecommunications,” which is 1,500
or fewer employees. The Commission
does not have data specifying the
number of these licensees that have
more than 1,500 employees, and thus
are unable at this time to estimate with
greater precision the number of fixed
microwave service licensees that would
qualify as small business concerns
under the SBA’s small business size
standard. Consequently, the
Commission estimates that there are up
to 22,015 common carrier fixed
licensees and up to 61,670 private
operational-fixed licensees and
broadcast auxiliary radio licensees in
the microwave services that may be
small and may be affected by the rules
and policies adopted herein. We noted,
however, that the common carrier
microwave fixed licensee category
includes some large entities.

19. Offshore Radiotelephone Service.
This service operates on several UHF
television broadcast channels that are
not used for television broadcasting in
the coastal areas of states bordering the
Gulf of Mexico. There are presently
approximately 55 licensees in this
service. We are unable to estimate at
this time the number of licensees that
would qualify as small under the SBA’s
small business size standard for
“Cellular and Other Wireless
Telecommunications” services. Under
that SBA small business size standard,
a business is small if it has 1,500 or
fewer employees.

20. Wireless Communications
Services. This service can be used for
fixed, mobile, radiolocation, and digital
audio broadcasting satellite uses. The
Commission established small business
size standards for the wireless
communications services (WCS)
auction. A “small business” is an entity
with average gross revenues of $40
million for each of the three preceding
years, and a ‘“very small business” is an
entity with average gross revenues of
$15 million for each of the three
preceding years. The SBA has approved
these small business size standards. The
Commission auctioned geographic area
licenses in the WCS service. In the
auction, there were seven winning
bidders that qualified as “very small
business” entities, and one that
qualified as a “small business” entity.
We conclude that the number of
geographic area WCS licensees affected
by this analysis includes these eight
entities.

21. Satellite Services. The SBA has
developed a small business size
standard for Satellite
Telecommunications, which consists of
all such firms having $12.5 million or
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less in annual receipts. According to
Census Bureau data for 1997, in this
category there was a total of 324 firms
that operated for the entire year. Of this
total, 273 firms had annual receipts of
under $10 million, and an additional
twenty-four firms had receipts of $10
million to $24,999,999. Thus, under this
size standard, the majority of firms can
be considered small.

22. In addition to the estimates
provided above, we consider certain
additional entities that may be affected
by the data collection from broadband
service providers. Because section 706
requires us to monitor the deployment
of broadband regardless of technology or
transmission media employed, we
anticipate that some broadband service
providers will not provide telephone
service. Accordingly, we describe below
other types of firms that may provide
broadband services, including cable
companies, MDS providers, and
utilities, among others.

23. Cable Television Relay Service.
This service includes transmitters
generally used to relay cable
programming within cable television
system distribution systems. The SBA
has defined a small business size
standard for Cable and other Program
Distribution, consisting of all such
companies having annual receipts of no
more than $12.5 million. According to
Census Bureau data for 1997, there were
1,311 firms in the industry category
Cable and Other Program Distribution,
total, that operated for the entire year.
Of this total, 1,180 firms had annual
receipts of $10 million or less, and an
additional 52 firms had receipts of $10
million or more but less than $25
million. Thus, under this standard, we
estimate that the majority of providers
in this service category are small
businesses that may be affected by the
rules and policies proposed in the
Notice.

24. Cable System Operators (Rate
Regulation Standard). The Commission
has developed, with SBA approval, its
own definition of a small cable system
operator for purposes of rate regulation.
Under the Commission’s rules, a “small
cable company” is one serving fewer
than 400,000 subscribers nationwide.
Based on our most recent information,
we estimate that there were 1,439 cable
operators that qualified as small cable
companies at the end of 1995. Since
then, some of those companies may
have grown to serve over 400,000
subscribers, and others may have been
involved in transactions that caused
them to be combined with other cable
operators. The Commission’s rules
define a “‘small system,” for purposes of
rate regulation, as a cable system with

15,000 or fewer subscribers. The
Commission does not request nor does
the Commission collect information
concerning cable systems serving 15,000
or fewer subscribers, and thus is unable
to estimate, at this time, the number of
small cable systems nationwide.

25. Cable System Operators (Telecom
Act Standard). The Communications
Act, as amended, also contains a size
standard for a small cable system
operator, which is “a cable operator
that, directly or through an affiliate,
serves in the aggregate fewer than 1
percent of all subscribers in the United
States and is not affiliated with any
entity or entities whose gross annual
revenues in the aggregate exceed
$250,000,000.” The Commission has
determined that there are 68,500,000
subscribers in the United States.
Therefore, an operator serving fewer
than 685,000 subscribers shall be
deemed a small operator if its annual
revenues, when combined with the total
annual revenues of all of its affiliates, do
not exceed $250 million in the
aggregate. Based on available data, we
find that the number of cable operators
serving 685,000 subscribers or less totals
approximately 1,450. Although it seems
certain that some of these cable system
operators are affiliated with entities
whose gross annual revenues exceed
$250,000,000, we are unable at this time
to estimate with greater precision the
number of cable system operators that
would qualify as small cable operators
under the definition in the
Communications Act.

26. Multipoint Distribution Service,
Multichannel Multipoint Distribution
Service, and ITFS. Multichannel
Multipoint Distribution Service (MMDS)
systems, often referred to as “wireless
cable,” transmit video programming to
subscribers using the microwave
frequencies of the Multipoint
Distribution Service (MDS) and
Instructional Television Fixed Service
(ITFS). In connection with the 1996
MDS auction, the Commission
established a small business size
standard as an entity that had annual
average gross revenues of less than $40
million in the previous three calendar
years. The MDS auctions resulted in 67
successful bidders obtaining licensing
opportunities for 493 Basic Trading
Areas (BTAs). Of the 67 auction
winners, 61 met the definition of a small
business. MDS also includes licensees
of stations authorized prior to the
auction. In addition, the SBA has
developed a small business size
standard for Cable and Other Program
Distribution, which includes all such
companies generating $12.5 million or
less in annual receipts. According to

Census Bureau data for 1997, there were
a total of 1,311 firms in this category,
total, that had operated for the entire
year. Of this total, 1,180 firms had
annual receipts of under $10 million
and an additional 52 firms had receipts
of $10 million or more but less than $25
million. Consequently, we estimate that
the majority of providers in this service
category are small businesses that may
be affected by the rules and policies
adopted herein. This SBA small
business size standard also appears
applicable to ITFS. There are presently
2,032 ITFS licensees. All but 100 of
these licenses are held by educational
institutions. Educational institutions are
included in this analysis as small
entities. Thus, we tentatively conclude
that at least 1,932 licensees are small
businesses.

27. Local Multipoint Distribution
Service. Local Multipoint Distribution
Service (LMDS) is a fixed broadband
point-to-multipoint microwave service
that provides for two-way video
telecommunications. The auction of the
1,030 Local Multipoint Distribution
Service (LMDS) licenses began on
February 18, 1998 and closed on March
25, 1998. The Commission established a
small business size standard for LMDS
licenses as an entity that has average
gross revenues of less than $40 million
in the three previous calendar years. An
additional small business size standard
for “very small business” was added as
an entity that, together with its affiliates,
has average gross revenues of not more
than $15 million for the preceding three
calendar years. The SBA has approved
these small business size standards in
the context of LMDS auctions. There
were 93 winning bidders that qualified
as small entities in the LMDS auctions.
A total of 93 small and very small
business bidders won approximately
277 A Block licenses and 387 B Block
licenses. On March 27, 1999, the
Commission re-auctioned 161 licenses;
there were 40 winning bidders. Based
on this information, we conclude that
the number of small LMDS licenses
consists of the 93 winning bidders in
the first auction and the 40 winning
bidders in the re-auction, for a total of
133 small entity LMDS providers.

28. Electric Power Generation,
Transmission and Distribution. This
industry group comprises
establishments primarily engaged in
generating, transmitting, and/or
distributing electric power.
Establishments in this industry group
may perform one or more of the
following activities: (1) Operate
generation facilities that produce
electric energy; (2) operate transmission
systems that convey the electricity from
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the generation facility to the distribution
system; and (3) operate distribution
systems that convey electric power
received from the generation facility or
the transmission system to the final
consumer. The SBA has developed a
small business size standard for the
category of Electric Power Generation,
Transmission and Distribution. Under
that standard, a firm is small if,
including its affiliates, its total electric
output for the preceding fiscal year did
not exceed 4 million megawatt hours.
According to Census Bureau data for
1997, there were 1,519 firms in this
category that operated for the entire
year. Census data do not track electric
output and we have not determined
how many of these firms fit the SBA
definition for small, with fewer than 4
million megawatt hours of electric
output. Consequently, the Commission
estimates that all 1,519 firms may be
considered small by the SBA definition.

IV. Description of Proposed Reporting,
Recordkeeping, and Other Compliance
Requirements

29. The Notice proposes to extend the
data collection for five years and to
adopt changes to the Form 477 that will
affect reporting, recordkeeping, and
other compliance requirements. These
changes are described below.
Additionally, the Notice seeks comment
on (1) requiring filers to report the
number of high-speed connections in
service, by technology and by speed, in
particular ZIP Codes, (2) requiring
more—or all—facilities-based providers
to report information about high-speed
connections on Form 477, and (3)
requiring more carriers to report local
telephone competition data.

30. The proposed changes to the Form
477 would:

¢ Require filers reporting high-speed
cable modem connections also to report
their best estimate of the percentage of
mass-market end-user premises in the
filer’s service area, in that state, to
which high-speed cable modem service
is available over the filer’s own
facilities.

e Similarly, require filers reporting
high-speed DSL connections also to
report their best estimate of the
percentage of mass-market end-user
premises in the filer’s service area, in
that state, to which high-speed DSL
service is available over the filer’'s own
facilities.

¢ Require filers to report the
percentage of connections that have
information transfer rates exceeding 200
kilobits per second (kbps) in both
directions and rates in the faster
direction that are, respectively: (1)
Greater than 200 kbps and less than 2.5

megabits per second (mbps); (2) greater
than or equal to 2.5 mbps and less than
10 mbps; (3) greater than or equal to 10
mbps and less than 25 mbps; (4) greater
than or equal to 25 mbps and less than
100 mbps; and (5) greater than or equal
to 100 mbps. (Currently, filers report the
percentage of high-speed connections
that are faster than 2 mbps in both
directions.)

¢ In place of the current requirement
that all filers report high-speed
connections over “other traditional
wireline including symmetric xDSL
technology” at the end-user location,
require filers to report high-speed
connections separately for “symmetric
xDSL” and for “other traditional
wireline” (e.g., T-1/DS1) technologies.

e Require filers to report ZIP Code
lists separately for asymmetric xDSL,
symmetric xDSL, cable modem,
satellite, terrestrial wireless, electric
power line, and (as a single category)
other technologies including fiber to the
home. (Currently, filers report a single
list of ZIP Codes in which the filer has
at least one subscriber to high-speed
service without indicating the type of
technology used.)

¢ Require filers to estimate the
percentage of reported high-speed
connections that have information
transfer rates exceeding 200 kbps in
both directions, and that are used by
residential and small business end
users.

e Require reporting competitive LECs
explicitly to distinguish their use of
unbundled network element (UNE)
loops from their use of the UNE-
Platform, and explicitly to report their
resale of other carriers’ services.
(Currently, competitive LECs report
their use of all types of UNEs together,
and competitive LECs’ resale of other
carriers’ retail services must be
estimated, as a residual, from other data
they report.)

¢ Require providers of local
telephone service to report the extent to
which they are also the end user’s
default interstate long distance carrier.

V. Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

31. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
the following four alternatives: (1) The
establishment of differing compliance or
reporting requirements or timetables
that take into account the resources
available to small entities; (2) the
clarification, consolidation, or
simplification of compliance or
reporting requirements under the rule

for small entities; (3) the use of
performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.

32. The Notice seeks comment, in
light of four year’s experience since the
adoption of the reporting program, on
ways that the Commission might
improve this data gathering effort. The
Notice asks whether the collection of
more granular data would enhance the
Commission’s ability to understand the
status and degree of broadband
deployment pursuant to section 706 of
the 1996 Act. At the same time, the
Notice seeks comment on ways by
which the Commission can limit
burdens imposed on providers,
particularly with regard to smaller
providers that may have limited
resources, prevent the dissemination of
competitively-sensitive information,
and limit the data collection, wherever
possible, to information that providers
routinely keep in the ordinary course of
business of that is easily derived from
their records. The proposed changes to
the Form 477 set forth in the Notice
would minimize additional reporting
burden by (1) focusing direct questions
about service availability on the two
major mass-market high-speed services
and (2) allowing providers of those
services to estimate state-level service
availability using methodologies they
may already employ to inform the
investment community about system-
wide service availability. As a practical
matter, any additional reporting burdens
on small entities should be minimal.
The few small facilities-based
broadband service providers that
currently file Form 477 on a voluntary
basis find that only a few questions
apply to their situation.

33. The Notice asks whether
eliminating—or lowering—the reporting
threshold for broadband data (i.e., at
least 250 high-speed lines (or wireless
channels) in a state connecting end
users to the Internet) would yield
significantly improved data about
broadband deployment, particularly in
rural areas, and requests that parties
identify with specificity any associated
burdens. The Notice similarly asks
about the benefits and specific
associated burdens of lowering the
reporting threshold for local telephone
competition data (i.e., at least 10,000
local telephone service lines (or wireless
channels), or at least 10,000 mobile
telephone service subscribers, in a
state). At the same time, the Notice
expressly states the Commission’s desire
and intention to work closely with
service providers, including small
entities, to minimize burdens wherever
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possible, particularly for smaller
providers that may have limited
resources.

VI. Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

34. The current FCC Form 477 and the
FCC Form 325 (Annual Report of Cable
Systems) collect data on cable modem
and cable-telephony service subscribers.
The Form 325, however, focuses on
cable physical system (PSID) data. A
Form 325 is required from each PSID
that has at least 20,000 subscribers and
from a random sample of PSIDs that
have fewer than 20,000 subscribers. The
data are associated on the form with
other aspects of physical system
operation to give a complete picture of
related aspects of PSID operation. By
contrast, the requirement to report cable
modem service connections on Form

477 applies to holding companies
whose subsidiaries and affiliates
provide, in total, at least 250 high-speed
connections to end users in a particular
state, and the requirement to report
cable-telephony lines applies when the
holding company provides at least
10,000 local telephone service lines in

a particular state. Form 325 collects
information as of June 30 of each year.
Form 477 collects data as of June 30 and
December 31. This Notice seeks
comment on whether all facilities-based
providers should be required to report
information about high-speed
connections on Form 477, which, for its
intended purposes, focuses on and is
analyzed on a holding company rather
than PSID basis.

Ordering Clauses

Accordingly, it is ordered that,
pursuant to sections 1-5, 10, 11, 201—

205, 215, 218-220, 251-271, 303(r), 332,
403, 502, and 503 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151-155, 160, 161,
201-205, 215, 218-220, 251-271, 303(r),
332, 403, 502, and 503, and section 706
of the Telecommunications Act of 1996,
47 U.S.C. 157 nt, this notice, with all
attachments, is adopted.

It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Notice of Proposed Rulemaking,
including the Initial Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration.

Draft FCC Form 477 and Instructions

BILLING CODE 6712-01-P
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FCC Form 477, Instructions for March
1, 2005 Filing (of data as of 12/31/04).

OMB No: 3060—0816; Expiration Date:
XX/XX/XXXX.

Estimated Average Burden Hours Per
Response: 15 Hours.

Instructions for Local Telephone
Competition and Broadband Reporting
Form (FCC Form 477)

1. Purpose

The FCC Form 477 collects
information on the deployment of
broadband, local telephone and mobile
telephony services from providers of
these services. Data obtained from this
form will be used to describe
competition for local
telecommunications services and
deployment of broadband services. See
Local Telephone Competition and
Broadband Reporting, Order, FCC xx—
xxx (rel. xx xx, xxxx) for additional
information about this collection.

II. Who Must File This Form?

Three types of communications
service providers must file this form:

e Providers of Broadband Services:
Facilities-based broadband providers
(including incumbent and competitive
LECs, cable companies, fixed wireless
providers, terrestrial and satellite
mobile wireless providers, MMDS
providers, utilities, municipalities, and
others) must complete and file the
applicable portions of this form for each
state in which the filer (including all
commonly-owned and commonly-
controlled entities) provides 250 or
more broadband lines (or wireless
channels) that terminate at an end-user
location and connect the end user to the
Internet. For purposes of this
information collection, broadband lines
(or wireless channels) carry information,
at the end-user location, at information
transfer rates exceeding 200 kilobits per
second (kbps) in at least one direction.
Note that, for purposes of this
information collection, we also refer to
“broadband” lines as “high-speed”
lines. The applicable portions of the
form are: (1) The Cover Page; (2) Part I;
(3) Part IV (if necessary); and Part V.
The term ‘““state’”” includes the District of
Columbia and the “Territories and
possessions.”

Note: An entity is considered a “facilities-
based” broadband provider if it provides
broadband lines (as defined above) over
facilities that it (including all commonly-
owned and commonly-controlled entities)
owns or provisions/equips as broadband.
More specifically, facilities-based providers
include entities that provide broadband
connections to end-user premises over their
own local loop facilities, or over unbundled
network elements (UNEs), special access

lines, and other leased lines and wireless
channels that they obtain from unaffiliated
entities and equip as broadband.

e Providers of Local Telephone
Services: Incumbent and competitive
local exchange carriers (LECs) must
complete and file the applicable
portions of the form for each state in
which they provide 10,000 or more
“voice-grade equivalent lines (or
wireless channels).” For purposes of
determining whether this threshold
applies, the filer (including all
commonly-owned and commonly-
controlled entities) need only consider
the sum of the number of voice-grade
equivalent lines (or wireless channels)
that would be reported in Line A.II-1(a),
Line B.II-2(a), and Line B.II-3(a) of the
form. The applicable portions of the
form are: (1) The Cover Page; (2) Part II;
(3) Part IV (if necessary); and Part V.

¢ Providers of Mobile Telephony
Services: Facilities-based providers of
mobile telephony services (see 47 CFR
20.15(b)(1)) must complete and file the
applicable portions of this form for each
state in which they serve 10,000 or more
mobile telephony subscribers. Entities
providing mobile telephony services
using spectrum obtained via lease or
other agreement with a Band Manager
must also complete the applicable
portions of this form. The applicable
portions of the form are: (1) The Cover
Page; (2) Part III; (3) Part IV (if
necessary).

Note: Mobile telephony is defined as real-
time, two-way switched voice service that is
interconnected with the public switched
network using an in-network switching
facility that enables the provider to reuse
frequencies and accomplish seamless handoff
of subscriber calls.

Important Note for All Providers
about Calculating Reporting Thresholds:
Reporting thresholds are calculated
based collectively on all commonly-
owned and commonly-controlled
affiliates operating in a given state. [See
47 U.S.C. 153(1) (establishing a 10%
equity interest as indicia of ownership).]
That is, a provider must report for each
state in which it and all affiliates
collectively meet reporting thresholds.
Such affiliates are, nevertheless,
permitted to file forms for such states
either combined or separately—at their
discretion.

III. Line-by-Line Instructions for
Completing FCC Form 477

(Note: Key terms that appear in this section
are summarized in VI. Glossary of Selected
Terms Appearing on FCC Form 477.)

A. Cover Page—Name and Contact
Information (All Filers)

Line 1: Select from the drop-down
menu the applicable filing status.

Line 2: Provide the name of the entity
whose data is contained in the form. (If
the filer has a holding company or
controlling entity with a different name,
that name must be reported in Line 5 of
the Cover Page.)

Line 3: Select the category that best
describes the type of technology that
you use to provide services. Choose
from Cable Coaxial, Fiber, Fixed
Wireless, Mobile Wireless, Reseller,
Satellite, Wireline Local Exchange
Carrier, or Other.

Line 4: In general, you can combine
operations in a state or report them
separately. However, entities that are, or
are affiliated with, an incumbent LEC
must complete and file separate forms
for their incumbent LEC and non-
incumbent LEC operations. All filers
should indicate whether this filing is for
an incumbent LEC filing or a non-
incumbent LEC filing.

Line 5: You must provide a single
name, such as a holding company name,
so that all affiliated or commonly-
controlled entities can be identified. See
“Important Note for All Providers about
Calculating Reporting Thresholds,”
above, for more information on which
entities should be considered to be
affiliated or commonly-controlled. The
Excel 2002 spreadsheet version of the
form (preferred) has a drop down box
with standardized names. The Lotus 123
spreadsheet version of the form has a
list of standardized names. If your
holding company or controlling entity’s
name is not in the list, enter that name
in the space provided. (If you have no
holding company or controlling entity,
enter in Line 5 the same name as you
entered in Line 2.)

Line 6: File a separate form for each
state in which you meet the filing
threshold. In this line, indicate the state
for which you are filing data. The term
“state”” is defined to include the District
of Columbia and the “Territories and
possessions.” See 47 U.S.C. 153(40).

Line 7: Provide a contact name for the
person who prepared this filing.

Line 8: Provide the telephone number
and e-mail address for the contact
person listed in Line 7.

Line 9: File a revised form if you
discover mistakes. Use Line 9 to
indicate whether this filing is an
original or a revised filing.

Line 10: Indicate whether you request
non-disclosure of some or all of the
information reported in the Form 477.
You may request non-disclosure if you
believe that this information is
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privileged and confidential and that
public disclosure of such information
would likely cause substantial harm to
the competitive position of the filer.
Note that if you request non-disclosure
of some or all of the data, you must also
file a redacted version of the form (in
which the specific items of data you
believe to be privileged and confidential
are redacted, as explained below in
Sections IV-B and IV-C of the
instructions).

Line 11: Indicate whether this file is
a complete file or a redacted version of
a complete file. See Sections IV-B and
IV-C of the instructions for information
on preparing a redacted file.

B. Part I.A.: Broadband (Broadband
Providers Only)

Include in Part I.A.: In this section,
facilities-based broadband providers
report information about their
broadband lines/wireless channels (for
purposes of this section “lines”) in
service to end users. End users are
residential, business, institutional and
government entities who use broadband
services for their own purposes and who
do not resell such services to other
entities or incorporate such services into
retail Internet-access services that they
market to end users. (Note that an
Internet Service Provider is not an “‘end
user” for purposes of Part I of FCC Form
477.) The end users of retail services
delivered over the lines reported in Part
I may be billed by the filer (including
affiliates), by an agent of the filer, or by
an unaffiliated entity. For purposes of
this information collection, broadband
lines carry information between the
Internet and the end-user location at
information transfer rates exceeding 200
kbps in at least one direction. (For
purposes of this information collection,
we also refer to “broadband” lines as
“high-speed” lines.) In categorizing
lines as ‘‘broadband,” filers should
consider the end user’s authorized
maximum usage (“speed”) on that
connection. Filers must report wired
broadband lines provisioned over “local
loop” facilities owned by the filer
(including affiliates), as well as
broadband lines provisioned over UNEs,
special access lines, and other leased
lines that the filer obtains from an
unaffiliated entity and equips as
broadband. Filers also must report
broadband lines that they provision over
the wireless last-mile equivalent of the
local loop. Do not convert into voice-
grade equivalent measures any lines
reported in Part L.

Exclude in Part 1.A.: Broadcast cable
television service and other multi-
channel video programming; video-on-
demand type service unless it is

bundled with Internet-type access or
uses Internet-type delivery protocols;
and channelized services which restrict
the customer to both transmitting and
receiving data at 200 kbps or less.
Exclude lines that connect two locations
of the same large-business or other end-
user entity (not to be reported anywhere
on FCC Form 477) and special access
and private line services that you
believe are used for exchange telephone
service (to be reported in Part II-C).
Where a filer does not know whether a
high-capacity line or wireless channel is
being used as a broadband line or as a
telephone service line, the filer should
report that line in Part II, on Line C.II-
6. If you provide a line to an unaffiliated
filer who is likely to include services
provided over that line in its own report
(for example, because the unaffiliated
filer equips the line or UNE as
broadband), then that line should be
reported in Part II-C of your filing.

Lines in Part . A.

Report broadband lines on Lines A.I-
1 through A.I-9 based on the technology
employed by the part of the line that
actually connects to the end-user
premises. If different technologies are
used in the two directions of
information transfer (‘““downstream’ and
“upstream”), report the line in the
technology category for the higher-rate
direction. Count only lines that are in
service connecting the end user to the
Internet, including lines over which you
(including affiliates or agents) provide
an Internet-access service to the end
user and lines over which an
unaffiliated entity (which is not your
agent) provides an Internet-access
service to the end user.

Line A.I-1: Report the number of
broadband lines provided over
asymmetric xDSL technologies. Do not
convert these lines into a voice-grade
equivalent measure.

Line A.I-2: Report the number of
broadband lines provided over
symmetric XDSL technologies. Do not
convert these lines into a voice-grade
equivalent measure.

Line A.I-3: Report the number of
broadband lines provided over other
traditional wireline facilities. Do not
include broadband lines provided over
symmetric xDSL service, but report such
lines in Line A.I-2. Do not convert these
lines into a voice-grade equivalent
measure.

Line A.I-4: Report the number of
broadband lines provided over coaxial
carrier systems including hybrid fiber-
coaxial systems (i.e., “‘cable modem”
connections). Do not convert these lines
into a voice-grade equivalent measure.

Line A.I-5: Report the number of
broadband lines provided over optical
carrier terminations at the end-user
premises. Note that broadband lines that
are provisioned over optical fiber
facilities used elsewhere in the network
should not be reported in this category.
For example, lines provisioned as “fiber
to the curb”” do not qualify (because, by
using a non-fiber “drop,” they are not
“fiber to the home.”’) Do not convert
these lines into a voice-grade equivalent
measure.

Line A.I-6: Report the number of
broadband lines provided over satellite
facilities. Do not convert these lines into
a voice-grade equivalent measure.

Line A.I-7: Report the number of
broadband lines provided over
terrestrial fixed wireless facilities
(whether using licensed or unlicensed
spectrum). Do not convert these lines
into a voice-grade equivalent measure.

Line A.I-8: Report the number of
broadband lines provided over
terrestrial mobile wireless facilities
(whether using licensed or unlicensed
spectrum). Do not convert these lines
into a voice-grade equivalent measure.

Line A.I-9: Report the number of
broadband lines provided over electric
power lines. Do not convert these lines
into a voice-grade equivalent measure.

Line A.I-10: Report the number of
broadband lines provided over all other
technologies. Do not convert these lines
into a voice-grade equivalent measure.
Note that the filer must identify each
specific technology used to provide the
lines reported in Line A.I-10, and the
corresponding number of connections
for each specific technology, in the
comment section of Part IV of FCC Form
477.

Columns in Part LA.

General Note about Reporting
Percentage Breakouts: Parts I, I, and III
of Form 477 direct filers to provide
percentages breakouts for specific line
counts. If disaggregated counts exist for
another purpose, then these must be
used to calculate the requested
percentage breakouts. However, filers
are not expected to calculate
percentages based on exhaustive counts
performed solely for this task. Rather,
where disaggregated counts do not exist,
filers may provide good faith estimates
of percentages based on the best
information available to the filer. For
example, if there is a pricing distinction
between services provided to
residential, small business, and large
business customers, then billing
information may be used to estimate the
percentage of lines provided to
residential and small business
customers. In the absence of such
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information, however, filers should rely
on studies done for other purposes, such
as marketing and business plan
information, demographic data, etc. A
filer should conduct limited special
studies only in the event that it cannot
provide estimates of percentage
breakouts that it reasonably expects to
be accurate within plus or minus five
percentage points.

Column (a): Report the total number
of broadband lines (i.e., connections in
service to end users that carry
information, at the end-user location, at
information transfer rates exceeding 200
kbps in at least one direction) as
described in each of Lines A.I-1 through
A.I-10, above.

Column (b): Report the percentage of
total lines reported in column (a) that
are in service to residential and small
business end users (as opposed to large
business, institutional, or other end
users). In Part I of FCC Form 477,
classify lines as being used by
residential and small business end users
if the end user has a broadband
connection of a type (as indicated by,
e.g., information transfer rates, features,
and price) that is most typically
associated with (i.e., primarily designed
for, or marketed to) residential end
users.

Column (c): Report the percentage of
total lines reported in column (a) that
are provided over your own local loop
facilities, or the wireless last-mile
equivalent, connecting to the end user’s
premises. Count as your own such
facilities, those wired local loop
facilities that you (including your
affiliates) owned, those wireless
connections to end-user premises that
are deployed over unlicensed spectrum
or spectrum for which you hold a
license, manage, or have obtained the
right to use via lease or other
arrangement with a Band Manager, and
facilities you obtained the right to use
from unaffiliated entities as dark fiber or
satellite transponder capacity (and that
you used as part of your own system).
Do not include, in column (c),
broadband lines that you provided over
UNEs, special access lines, and other
leased lines that you obtained from an
unaffiliated entity and equipped as
broadband.

Column (d): Report the percentage of
total lines reported in column (a) that
are billed (or incorporated in a service
billed) to end users by the filer
(including affiliates) or by the filer’s
agents. Do not include in this
percentage any lines reported in column
(a) that are billed to an unaffiliated
Internet Service Provider (ISP) that has
incorporated the filer’s broadband
service into a premium Internet-access

service marketed under the unaffiliated
ISP’s own name.

Note on columns (e)-(j) of Part . A:
The percentages reported in columns
(e)—(j) of Part I.A refer, in each case, to
lines that carry information, at the end-
user location, at information transfer
rates exceeding 200 kbps in both
directions. In categorizing lines in this
manner, filers should consider the end
user’s authorized maximum usage
(“speed”) on that connection.

Column (e): Report the percentage of
total lines reported in column (a) that
carry information, at the end-user
location, at information transfer rates
exceeding 200 kbps in both directions
and that are used by residential and
small business end users. (As noted in
instructions for column (b), above,
classify lines as “‘residential and small
business” if the end user has in service
a broadband connection of a type most
typically associated with residential end
users.)

Column (f): Report the percentage of
total lines reported in column (a) that
carry information, at the end-user
location, at information transfer rates
exceeding 200 kbps in both directions
and, in the faster direction, at rates
greater than 200 kbps and less than 2.5
mbps.

Column (g): Report the percentage of
total lines reported in column (a) that
carry information, at the end-user
location, at information transfer rates
exceeding 200 kbps in both directions
and, in the faster direction, at rates
greater than or equal to 2.5 mbps and
less than 10 mbps.

Column (h): Report the percentage of
total lines reported in column (a) that
carry information, at the end-user
location, at information transfer rates
exceeding 200 kbps in both directions
and, in the faster direction, at rates
greater than or equal to 10 mbps and
less than 25 mbps.

Column (i): Report the percentage of
total lines reported in column (a) that
carry information, at the end-user
location, at information transfer rates
exceeding 200 kbps in both directions
and, in the faster direction, at rates
greater than or equal to 25 mbps and
less than 100 mbps.

Column (j): Report the percentage of
total lines reported in column (a) that
carry information, at the end-user
location, at information transfer rates
exceeding 200 kbps in both directions
and, in the faster direction, at rates
greater than or equal to 100 mbps.

C. Part LB.: Broadband (Providers of
Asymmetric xDSL Connections,
Symmetric xDSL Connections, or Cable
Modem Connections Only)

Lines in Part I.B.

Filers that report xDSL (asymmetric or
symmetric) connections in Part I.A and
filers that report cable modem
connections in Part I.A must complete
Part I.B.

Line B.I-11: Complete column (a) of
Line B.I-11 if there is a non-zero entry
in column (a) of Line A.I-1 or in column
(a) of Line A.I-2.

Line B.I-12: Complete column (a) of
Line B.I-12 if there is a non-zero entry
in column (a) of Line A.I-4.

Columns in Part I.B.

Column (a): Report in column (a) your
best estimate of the percentage of mass-
market end-user premises in your
service area, in this state, to which
broadband lines were available over
your own local loop facilities, as of the
date specified for a particular filing (e.g.,
as of December 31, 2004, for the filing
due March 1, 2005). Mass-market end
user premises include residential living
units (e.g., single family dwellings and
individual households in multiple
dwelling units such as apartments,
condominiums, mobile home parks,
etc.) and also individual living units in
such institutional settings as college
dormitories and nursing homes. Mass-
market end-user premises also include
small businesses to the extent that you
consider small business end users to be
target customers for broadband services
that you (including your affiliates), or
your agents, primarily design for, or
market to, residential end users.
Guidance on generating a “‘best
estimate’’: Rather than setting out
detailed methodologies to which filers
must adhere in reporting estimated
service availability by state, we intend
to rely on best practices in the cable and
local exchange industries to provide us
with carefully considered estimates.
Filers should note the following points.
(1) If your “franchise area” or
“traditional service area” (as those
terms would be understood by the
relevant municipal or state regulatory
body) includes areas to which your
existing plant has not been “‘built out,”
you must include—in the denominator
of the fraction that generates your best-
estimate percentage—an estimate of the
number of mass-market end-user
premises that are located in those non-
built out areas. Thus, for example, the
number of mass-market end-user
premises in a cable TV franchise area
may be larger than the number of “video
homes passed” by a cable system
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operating in that franchise area. (2) The
best estimate of service availability
should not require degradation, outside
of normal operating parameters, of the
service quality of the filer’s most heavily
purchased type(s) of mass-market
broadband connection. (3) Filers should
take into account rule-of-thumb lessons
from the experience of deploying
particular broadband services in similar
areas (e.g., differences between actual
and theoretical availability of xDSL
service to mass-market end-user
premises in areas in which the service
already has been deployed, such as may
arise due from loop-conditioning factors
and loop lengths).

D. Part II: Wireline and Fixed Wireless
Local Telecommunications (Local
Telephone Service Providers Only)

Include in Part II: Report all local
exchange service lines (or wireless
channels) and all lines (or wireless
channels) that are used for exchange
access services that you do not report in
Part I. (Hereafter, for purposes of this
section, we use the terms ““local
exchange lines” or “lines.”) See “Note
for reporting channelized service” and
definition of “voice telephone service,”
below.

Exclude in Part II: Do not report in
Part II lines not yet in service, lines used
for interoffice trunking, lines that
connect two locations of the same
customer, company official lines, or
lines that you provide as a broadband
service reported in Part I. Do not report
in Part II transport lines between your
switching center and Internet protocol,
ATM or circuit switched networks,
where you already are reporting the
portion of the line between the end user
and your switching center, even if you
multiplexed those lines and provided
higher capacity lines between your
switching center and those networks.
Note for reporting channelized service:
In Part II-A and Part II-B, providers are
to report voice-grade equivalent lines.
Count as one voice-grade equivalent
line: traditional analog POTS lines,
Centrex-CO extensions, and Centrex-CU
trunks. Count lines based on how they
are charged to the customer rather than
how they are physically provisioned.
That is, when a customer is charged for
channelized service, report the number
of activated, charged-for channels rather
than the theoretical capacity of the line.
Examples: Count Basic Rate Integrated
(BRI) Services Digital Network (ISDN)
lines as two voice-grade equivalent
lines. Report 8 voice-grade equivalent
lines if a customer is charged for 8
trunks that happen to be provisioned
over a DS1 circuit. If a customer is
charged for a fully-channelized DS1

circuit, report 24 voice-grade equivalent
lines. Lines reported in Part II-C,
however, should not be reported in
voice-grade equivalents, but should
reflect actual circuit counts. Note for
competitive LECs providing local
exchange service over hybrid fiber-
coaxial cable television systems: If you
cannot determine the number of lines
from your records, you are permitted to
report the number of subscribers.

Lines in Part II

In Lines A.II-1 (service provided to
end users) and Lines B.II-2 through
B.II-3 (service provided to other
carriers), report voice-grade equivalent
lines used to provide voice telephone
service. By “voice telephone service,”
we mean local exchange or exchange
access services that allow end users to
originate and/or terminate local
telephone calls on the public switched
network, whether used by the end user
for voice telephone calls or for other
types of calls carried over the public
switched network (for example, lines
used for facsimile equipment or lines
used occasionally or exclusively for
‘““dial-up” connection to the Internet).
Filers report voice telephone service in
terms of voice-grade equivalent lines.
Thus, a voice-grade equivalent line
directly connects an end user to a
carrier and allows the end user to
originate and/or terminate local
telephone calls on the public switched
network. Voice-grade equivalent lines
include high capacity lines that are
channelized to provide voice-grade
service. See ‘“Note for reporting
channelized service,” above.

Line A.II-1: Report total voice-grade
equivalent lines you provided—that is,
billed—directly to end-user consumers.
Include lines provided to end users by
your agents or under traditional
marketing arrangements. For example,
include lines provided to shared-tenant
service providers. Note that an Internet
Service Provider (ISP) may be an end
user of local exchange service lines.

Line B.II-2: Report total voice-grade
equivalent lines you provided to
unaffiliated telecommunications carriers
under a Total Service Resale
arrangement (i.e., provided pursuant to
section 251(c)(4) of the Communications
Act of 1934, as amended).

Line B.II-3: Report total voice-grade
equivalent lines you provided to
unaffiliated telecommunications carriers
under other resale arrangements,
including reselling Centrex/Centron.

In Lines C.II-4 through C.II-6, report
the actual number of lines billed to the
customer (i.e., reflecting actual circuit
counts). Do not convert into voice-grade
equivalent measures any high capacity

lines reported on Lines C.II-4 through
C.II-6. As noted in the instructions for
Part I, where a provider does not know
whether a high capacity line is being
used as a broadband line or as a
telephone service line, it should report
that line on Line C.II-6, rather than in
Part I of its filing. Also, if you provide
a line to another filer who is likely to
include broadband services provided
over that line in its own report (for
example, because the other filer equips
the line or UNE as broadband), then that
line should be reported in Part II-C of
your filing, not in Part I.

Line C.II-4: Report lines that you
provided to unaffiliated
telecommunications carriers under an
unbundled network element (UNE) loop
arrangement, where you do not provide
switching for the line. Include the high
frequency portion of the loop if sold as
a UNE. Do not convert any high capacity
lines provided under such UNE
arrangements into voice-grade
equivalent measures.

Line C.II-5: Report lines that you
provided to unaffiliated
telecommunications carriers under a
UNE loop arrangement, where you also
provide switching for the line (i.e.,
“UNE-Platform”). Do not convert any
high capacity lines provided under such
UNE arrangements into voice-grade
equivalent measures.

Line C.II-6: Report connections not
reported in Part I (i.e., as broadband)
that are either special access or private
lines and that connect an end-user
premises to a telecommunications
carrier. Note that for lines reported on
Line C.II-6, your customer may be
either an end user or another
telecommunications carrier. Do not
convert lines reported on Line C.II-6
into voice-grade equivalent measures.

Columns in Part II

Column (a): For Lines A.II-1 (service
provided to end users), and Lines B.II-

2 through B.II-3 (service provided to
other carriers), report voice-grade
equivalent lines used to provide local
exchange services.

For Lines C.II-4 through C.II-6
(UNEs, and special access and private
lines not provided as broadband), report
the number of circuits (i.e., not the
voice-grade equivalent of those circuits)
that are used for local exchange or
exchange access services that you do not
report in Part L.

Note: See note above, page 5, about
reporting data on percentages.

Column (b): Where indicated (i.e., for
Line A.II-1), report the percentage of the
lines reported in column (a) for which
you (including affiliates) are the default
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interstate long distance carrier, i.e., the
(facilities-based or reseller) carrier to
which an interstate long distance call is
routed automatically, without the use of
any access code by the end user.

Column (c): Where indicated (i.e., for
Lines A.II-1, A.II-2, and A.II-3), report
the percentage of the lines reported in
column (a) that are used for “residential
and small business” service. In Part II of
FCC Form 477, consider your own end-
user customer to be “residential and
small business” if you provide fewer
than four (4) voice-grade equivalent
lines to that customer location. Also,
consider any lines you provide to a
shared-tenant service provider in an
apartment building to be residential and
small business lines. For end-user lines
you provide to other carriers as Total
Service Resale (i.e., in Line A.II-2.) or
under other resale arrangements such as
resold Centrex/Centron (i.e., in Line
A.II-3.), classify lines as “‘residential
and small business” if the carrier orders
fewer than four (4) voice-grade
equivalent lines for its use in serving a
particular end user. If such information
on the number of voice-grade lines to
the end user is not available, you may
estimate a comparable classification
based on tariffs or on marketing
information, such as demographic
information associated with the
geographic areas where the lines are
provided.

Column (d): Where indicated (i.e., for
Line A.Il-1) report the percentage of the
lines reported in column (a) that are
used for “residential and small
business” service and for which you
(including affiliates) are the default
interstate long distance carrier.

Column (e): Report the percentage of
the lines reported in column (a) that are
provided over your own local loop
facilities, or the wireless last-mile
equivalent, connecting to the end user’s
premises. Count as your own such
facilities, those wired local loop
facilities that you (including your
affiliates) owned, those wireless
connections to end-user premises that
are deployed over spectrum for which
you hold a license, manage, or have
obtained the right to use via lease or
other agreement with a Band Manager,
and facilities you obtained the right to
use from unaffiliated entities as dark
fiber or satellite transponder capacity
(and that you used as part of your own
system). Do not include, in column (c),
lines provided over UNE loops that you
obtained from an unaffiliated carrier.

Note for competitive LECs that own
telephone switches: A competitive LEC
should include, in column (e), a line for
which it provided its own switching
only if it also owned (as just discussed)

the local loop facilities that connect to
the end user’s premises.

Column (f): Report the percentage of
lines reported in column (a) that are
provided over UNE loops obtained from
an unaffiliated carrier without also
obtaining UNE switching from that
carrier.

Column (g): Report the percentage of
lines reported in column (a) that are
provided over UNE-Platform (i.e., the
combination of loop UNE, switching
UNE, and transport UNE) obtained from
an unaffiliated carrier.

Column (h): Report the percentage of
lines reported in column (a) that are
provided by reselling an unaffiliated
carrier’s retail service, including
Centrex/Centron as well as other retail
services.

Column (i): Report the percentage of
lines reported in column (a) that are
delivered over coaxial cable facilities
used in the part of the line that connects
to the end-user premises (‘“‘cable
telephony”).

Column (j): Report the percentage of
lines reported in column (a) that are
delivered over fixed wireless facilities
used in the part of the line that connects
to the end-user premises.

E. Part III: Mobile Local Telephone
(Mobile Telephony Providers Only)

Line A. III-1: Report all mobile voice
telephony subscribers served over your
own facilities that give customers the
ability to place or receive calls from the
public switched telephone network.
(See column (a), below, for how to count
subscribers.) Include: Satellite, cellular,
and PCS telephone service and other
terrestrial mobile services; and, units in
service that combine voice telephone
with other services. Report subscribers
that you (including affiliates) serve
using spectrum for which you hold a
license, manage, or have obtained the
right to use via lease or other agreement
with a Band Manager. Do not report any
subscribers that you serve by reselling
an unaffiliated carrier’s mobile
telephone service.

Note: Exclude mobile services that
customers cannot use to directly place calls
to subscribers of ordinary telephone service,
such as dispatch services and one-way or
two-way paging services. Also exclude voice
services that permit communications
between only a narrow range of locations
such as automobile units that permit drivers
to communicate only with a specific road
service.

Column (a): Report the total number
of mobile voice telephony subscribers in
the state that are served over your own
facilities. Count as a subscriber a mobile
handset, car-phone, or other revenue-
generating, active, voice unit that has a

unique phone number and that can
place and receive calls from the public
switched network. Include in column
(a) subscribers that you (including
affiliates) bill directly (including
through agents), pre-paid subscribers,
and subscribers served via unaffiliated
mobile telephone service resellers.
Subscriber counts by state should be
based on the area codes of the phone
numbers provided to subscribers.

Column (b): Report the percentage of
subscribers in column (a) that you bill
directly (including through agents) or
serve on a pre-paid basis. Do not
include subscribers that are billed by an
unaffiliated mobile telephone service
reseller.

Column (c): Report the percentage of
subscribers in column (a) that you bill
directly (including through agents) or
serve on a pre-paid basis and for which
you (including affiliates) are the default
interstate long distance carrier. For
purposes of this reporting requirement,
a default interstate long distance carrier
is the (facilities-based or reseller) carrier
to which an interstate long distance call
is routed automatically, without the use
of any access code by the end user.

F. Part IV: Explanations and Comments
(All Filers, As Necessary)

Filers that must report: If there is a
non-zero entry in column (a) of Line
A.I-10, the filer must identify each
specific technology used to provide the
broadband connections reported in Line
A.I-10, and the corresponding number
of connections for each specific
technology, in the comment section of
Part IV.

Other filers: Complete Part IV to
furnish relevant explanatory
information with your data. For
example, an explanation should be
provided if a percentage figure has
changed noticeably from earlier filings.
In Part IV, filers should identify the Part
and Line to which their comment
applies in the columns provided.

G. Part V: ZIP Code Listings (Broadband
Providers and Local Telephone Service
Providers)

Line V-1: Report, in the appropriate
column, the 5-digit ZIP Codes—for this
state—in which you provide at least one
of the broadband connections reported
in Part I or at least one of the voice grade
telephone services reported in Part II.

Column (a)-(g): If you file broadband
information in Part I, you must provide,
for each individual technology
indicated by the column head, a list of
ZIP Codes in the state in which you
provide at least one of the broadband
connections reported in Part I.
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Column (h): If you file local exchange
service information in Part II, you must
provide a list of ZIP Codes in the state
in which you have customers for your
local exchange telephone service.
Providers of mobile telephony services
that report data in Part III should not
report this ZIP Code information.

Note: These ZIP Code lists should
correspond to areas in which service is
actually being used by customers, including
“point ZIP Codes” (i.e., a ZIP Code assigned
to a particular customer). The list should not
include authorized territory in which you
have no customers in service, planned build-
out, location of facilities, etc. The list can be
based on engineering information (such as
maps showing actual service territory) or on
billing information, such as the ZIP Codes of
actual customers. If the latter approach is
selected, please review the resulting list and
delete any ZIP Codes which clearly are out
of your service territory and which appear
only because the billing address is likely
different from the service address.

IV. General Information
A. Where and When To File

1. When To File

Service providers that meet the
reporting thresholds must file the FCC
Form 477 semi-annually:

e March 1st of each year: providers
must file data as of December 31 of the
preceding year.

e September 1st of each year:
providers must file data as of June 30 of
the same year.

2. Where To File

All filers must deliver to the FCC the
signed, original paper copy of the
Certification Statement. The
Certification Statement is the single
page that constitutes Section V of these
Instructions. Filers must deliver
completed Form 477(s) to the FCC on
electronic media. Paper copies of
completed Form 477s may not be
submitted. Acceptable electronic media
are spreadsheet files attached to an e-
mail message, or one or more IBM
format compact discs or 3.5-inch floppy
diskettes containing such files. The
latter should be clearly labeled to
identify contents by (at a minimum):
FCC Form 477 (12/31/04 data), name of
filer, whether the item contains
“complete” or (if relevant) “redacted”
versions of Form 477, and the states for
which data are included. In all cases,
filers should use up-to-date virus
detection software to ensure that
electronic media are virus-free.

Attention: The United States Postal
Service (USPS) requires all First Class,
Priority, and Express Mail addressed to
the ZIP Code in which the FCC
Headquarters is located to be irradiated

(cleaned) prior to delivery. Because the
irradiation process can have an adverse
effect on electronic media (e.g., compact
discs and floppy diskettes), the
Commission encourages filers to submit
Form 477 using one of the following
alternatives, preferably e-mail. (Use only
one filing method; do not make
duplicate filings.) Because requirements
for overnight, hand, or messenger
delivery may change, filers who choose
not to use e-mail should consult the
Office of the Secretary (http://
www.fcc.gov/osec) for the most current
information about address and other
delivery requirements.

E-mail: Filers are encouraged to
deliver completed Form 477(s) as
attachments to one or more e-mail
messages sent to FCC477@fcc.gov. Filers
submitting multiple files are encouraged
to use a zip utility to compress them
into one “complete” file and (if
relevant) one ‘“‘redacted” file. The
subject field of the e-mail should
contain the following phrase: FCC Form
477 due 3/1/05. If multiple e-mails must
be sent, the subject line should so
indicate; for example: FCC Form 477
due 3/1/05 (message 1 of 3). Filers
submitting Form 477(s) by e-mail may
deliver the signed, original paper copy
of the Certification Statement by USPS
first-class mail addressed to: FCC FORM
477 (ATTN: WCB/IATD, Room 6-A220),
Federal Communications Commission,
445 12th Street, SW., Washington, DC
20554. (Alternatively, filers may deliver
the signed, original copy of the
Certification Statement by one of the
following methods.)

Overnight delivery service other than
USPS Express Mail or Priority Mail:
Compact discs, or floppy diskettes,
containing completed Form 477(s)—
accompanied by the signed, original
copy of the Certification Statement—
may be delivered by an overnight
delivery service other than USPS
Express Mail or Priority Mail (e.g., UPS,
DHL, Federal Express). Such deliveries
must be addressed and delivered to:
FCC FORM 477 (ATTN: WCB/IATD,
Room 6-A220), Federal
Communications Commission, 9300
East Hampton Drive, Capitol Heights,
MD 20743. Filers who want a
confirmation of receipt may include a
stamped, self-addressed envelope and a
photocopy of the Certification
Statement, which will be receipt-
stamped and returned by mail.

Hand delivery or messenger delivery:
Local hand and messenger deliveries
directed to the Commission’s Secretary
are accepted at 236 Massachusetts
Avenue, NE., Suite 110, Washington, DC
20002. All Form 477 filing materials
delivered to this location must be

clearly identified to be re-directed to:
FCC FORM 477 (ATTN: WCB/IATD,
Room 6-A220).

A filer who is unable to use one of the
three delivery methods should contact
the Industry Analysis and Technology
Division, Wireline Competition Bureau,
at (202) 418-0940 of via TTY at (202)
417-0484.

B. How To File
1. Preparation of Data Files

You must file your local competition
and broadband deployment data using
the electronic version of Form 477 that
is available at http://www.fcc.gov/
formpage.html or by purchase from the
FCC’s duplicating contractor, Qualex
International at (202) 863—2893; fax
(202) 863-2898; TTY (202) 863—2897; e-
mail qualexint@aol.com Form 477 will
change over time, and filers must obtain
the latest version for each filing period.
Filers should also obtain the latest
version of Instructions for Form 477.

The electronic version of Form 477 is
provided in two formats: Excel 2002 and
Lotus 123 Version 5. The Excel 2002
version contains drop-down boxes and
some edit checks. The Lotus version
should be usable in most spreadsheet
programs. Once you complete a filing,
name the file in accordance with
instructions provided below. If you
wish to assert confidentiality for any
information provided in the filing, you
must provide a redacted version of the
file, renamed in accordance with the
instructions provided below. If you do
not provide a redacted version of the file
using the proper file names, you risk
having confidential information
released.

Note: If you are required to complete a
particular Part of Form 477, answer all the
questions within that Part; if a particular
question in that Part does not apply to you,
enter the number “0” (zero) as your response.
(If you are not required to complete a
particular Part of Form 477, you may leave
all cells in that particular Part blank.) For
non-zero entries, enter all digits of the
number. You may not move cells, insert or
delete rows, or change the validation or
formatting characteristics of any cell. If the
FCC cannot load your files into its databases
as a result of modifications to the file, you
will be required to correct and resubmit those
files. Filers must save each Form 477 as a
separate spreadsheet file. Do not submit
multiple Form 477 worksheets within a
single Excel 2002 workbook or as multiple
levels in a single Lotus file. (Filers choosing
to submit Form 477(s) on a floppy diskette(s),
or compact disc(s), may place multiple
spreadsheet files on a single diskette or
compact disc.)

Each file name must adhere to the
following convention:
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SST#Hyearname.XLS or

SST#Hyearname.WK4; where:

SS is the two letter post office
abbreviation for the state.

T is a single character representing
principal filing type. Since
incumbent LEC (ILEC) data must be
filed separately from non-ILEC data,
this convention distinguishes the
files. In addition, this character is
used to distinguish refiled and
redacted data. Use the following
codes:

A = original filing for non-ILEC
operations

B = original filing for ILEC operations

C = original redacted filing for non-
ILEC operations

D = original redacted filing for ILEC
operations

E = revised filing for non-ILEC
operations

F = revised filing for ILEC operations

G =revised redacted filing for non-
ILEC operations

H = revised redacted filing for ILEC
operations

# is a ““‘sequence number” (i.e., 1, 2, 3,
etc.) to be used to differentiate what
would otherwise be identically
named files when the file names are
constructed according to the
convention specified here. If no
such redundancy of file names
occurs, use the number “1” in place
of the character “#”.

H is the half of the year of the data being
filed. Use: “J” for data as of June 30
“D” for data as of December 31

year is the last two digits of the year of
the data being filed (e.g., for the
filing due March 1, 2005, reported
data will be as of December 31,
2004, so 2004 = 04).

name is the name identified on Line 2
of the Cover Page of Form 477. If
you use software that limits file
names to 8 characters plus a three
character file extension, then use a
one-character name abbreviation
and identify that name in the
Certification Statement.

Example: NCB1D04BellSouth.XLS or
NCB1D04BellSouth.WK4.

2. Additional Directions for Filing

Filers must submit the original,
signed paper copy of the Certification
Statement (which is the single page that
constitutes Section V of these
Instructions). The Certification
statement must be signed in ink by an
officer of the filer of one of the legal
entities whose data is included. An
officer is a person who occupies a
position specified in the articles of
incorporation (or partnership
agreement), and would typically be
president, vice president for operations,
vice president for finance, comptroller,
treasurer or a comparable position. If the
filer is a sole proprietorship, the owner
must sign the certification.

C. Requesting Confidentiality

Some information from the FCC Form
477 may be made publicly available.
Any respondent to this form may submit
a request that information on the FCC
Form 477 not be made routinely
available for public inspection by so
indicating on Line 10 of the Cover Page
of the form and on the Certification
Statement. See also 47 CFR 0.457, 0.459,
1.7001(d), 43.11(c); Examination of the
Current Policy Concerning the
Treatment of Confidential Information

Submitted to the Commission, FCC 98—
184 (rel. Aug. 4, 1998). Respondents
seeking confidential treatment of data in
an electronic file must provide a
separate version of that file in which the
specific items of data the filer believes
to be privileged and confidential are
redacted. Note that a redacted file must
be given a different name from the
complete version of the file, as specified
above. Redacted data should be replaced
with xxxxxx (Note: enter precisely six
x’s) in the redacted version of the file.

D. Obligation To File Revisions

Filers must submit a revised form if
the filer discovers a significant error in
the data. For counts, a difference
amounting to 5 percent of the filed
number must be refiled. For
percentages, a difference of 5 percentage
points is significant and must be refiled.
Revisions should consist of a
certification statement and one or more
electronic files. Carriers should refile all
data for a state if one or more data
element must be revised. A refiled Form
477 spreadsheet should contain all
appropriate data for the state, not just
the corrected figures. Note that files
containing revisions must be given
different names from the original filings,
as specified above, Section IV-B.1.

E. Compliance

Service providers that are required to
file the Form 477 but fail to do so may
be subject to enforcement action under
sections 502 and 503 of the
Communications Act and any other
applicable law, 47 U.S.C. 502, 503.

BILLING CODE 6712-01-P
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V. CERTIFICATION STATEMENT

FCC Form 477 Local Telephone Competition and Broadband Reporting (ATTENTION:
WCB/IATD, Room 6-A220)

CERTIFICATION STATEMENT

Check the method (use ONLY one) used to deliver completed Form 477(s) to the FCC. See
Instructions, Section IV, for the proper address to use for each delivery method:

__ E-mail ___ Overnight service other than United States Postal Service
___ Messenger or hand delivery ___ Other (specify: _ )

Also see Instructions, Section IV, for separate directions on how to submit the signed, original paper
copy of this Certification Statement to the FCC.

This filing isan  (check one) __ original filing __revised filing
Organization name:

Number of files provided for this reporting period:
Year (of the data): Data as of: [Check one: June 30___; December31 __ ]

I certify that I am an officer of ; that I have examined the
information contained in the data files submitted and that to the best of my knowledge, information
and belief, all statements of fact contained in such files are true and that said files represent an
accurate statement of the affairs of the above named respondent as of the following date:

If I have requested non-disclosure of some or all of the information in FCC Form 477 by so indicating
on Line 10 of the Cover Page of the form, I certify that this information is privileged and confidential

and that public disclosure of such information would likely cause substantial harm to the competitive

position of the respondent.

PRINTED NAME:

POSITION:

SIGNATURE:

DATE:
Persons making willful false statements in the report form can be punished by fine or imprisonment
under the Communications Act, 47 U.S.C. 220(e).

CONTACT PERSON:

TELEPHONE: E-MAIL:

FEDERAL COMMUNICATIONS COMMISSION

BILLING CODE 6712-01-C
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VI. Glossary of Selected Terms
Appearing on FCC Form 477

The following selected terms are
noted on FCC Form 477. The filer must
interpret these terms in the specific
context of the detailed reporting
instructions, above. All terms are as
defined for the specific purposes of this
information collection.

Part I: Broadband

Broadband: Lines (or wireless
channels) that terminate at an end user
location, connect the end user to the
Internet, and carry information—at the
end-user location—at information
transfer rates exceeding 200 kilobits per
second (kbps) in at least one direction.

End user: Residential, business,
institutional and government entities
who use services for their own purposes
and who do not resell such services to
other entities. (For purposes of this
information collection, an Internet
Service Provider is not an “end user” of
a broadband connection.)

Local loop: For purposes of this data
collection, the “last mile” facilities
(either wired or wireless) between a
central office and the end-user premises
in a telephone network, a node and the
end-user premises in a cable network, or
the analogous portion of the facilities of
other providers of telephone service or
broadband connections.

Mass-market end user premises:
Residential living units (e.g., single
family dwellings and individual
households in multiple dwelling units
such as apartments, condominiums,
mobile home parks, etc.) and also
individual living units in such
institutional settings as college
dormitories and nursing homes. Also
includes small businesses to the extent
that the filer considers small business
end users to be target customers for
broadband services that the filer
(including affiliates), or the filer’s
agents, primarily design for, or market
to, residential end users.

Own local loop facilities: Those local
loop facilities that the filer (including
affiliates) actually owned as well as
facilities that the filer obtained the right
to use from unaffiliated entities as dark
fiber or satellite transponder capacity
(and that the filer used as part of its own
system). For the purposes of Part I of
this data collection, the term does not
include unbundled network element
(UNEs), special access lines, and other
leased lines the filer obtained from an
unaffiliated entity and equipped as
broadband.

Residential and small business: For
the purposes of Part I of Form 477, end
users that have a broadband connection

of a type (as indicated by, e.g.,
information transfer rates, features, and
price) that is most typically associated
with (i.e., primarily designed, marketed
to, and purchased by) residential end
users.

Part IT: Wireline and Fixed Wireless
Local Telephone

Default interstate long distance
carrier: The (facilities-based or reseller)
carrier to which an interstate long
distance call is routed automatically,
without the use of any access code by
the end user.

End user: Residential, business,
institutional and government entities
who use services for their own purposes
and who do not resell such services to
other entities.

Local loop: See the definition
provided for Part I, above.

Own local loop facilities: Those local
loop facilities connecting to end-user
premises that the filer (including
affiliates) actually owned as well as
facilities the filer obtained the right to
use from unaffiliated entities as dark
fiber or satellite transponder capacity
(and that the filer used as part of its own
system). For the purposes of Part II of
this data collection, the term does not
include telephone lines provided over
UNE loops that the filer obtained from
an unaffiliated carrier.

Residential and small business: For
the purposes of Part II of Form 477,
lines in service to end-user locations to
which the filer provides fewer than four
(4) voice-grade equivalent lines. Also,
the term includes any lines the filer (or
its affiliate or agent) provides to a
shared-tenant service provider in an
apartment building.

UNE-Platform: The combination of
unbundled network elements (UNEs)
consisting of loop UNE, switching UNE,
and transport UNE. (Unbundled
network elements are defined in the
FCC Rules. See 47 CFR 51.319.)

Voice-grade equivalent: Generally, the
number of DSO (64 kbps) lines/channels
in a higher-capacity circuit. In the
specific context of Part I of Form 477,
see ‘“Note for reporting channelized
service” in the detailed instructions,
above.

Voice telephone service: Local
exchange or exchange access services
that allow end users to originate and/or
terminate local telephone calls on the
public switched network, whether used
by the end user for voice telephone calls
or for other types of calls carried over
the public switched network (for
example, lines used for facsimile
equipment or lines used occasionally or
exclusively for “dial-up” connection to
the Internet).

Part III: Mobile Local Telephone

Default interstate long distance
carrier: The (facilities-based or reseller)
carrier to which an interstate long
distance call is routed automatically,
without the use of any access code by
the end user.

Mobile voice telephony subscribers: A
mobile handset, car-phone, or other
revenue-generating, active, voice unit
that has a unique phone number and
that can place and receive calls from the
public switched network.

Own facilities: Spectrum for which
the filer (including affiliates) holds a
license, manages, or has obtained the
right to use via lease or other agreement
with a Band Manager.

VII. Disclosure, Privacy Act, Paperwork
Reduction Act Notice

The Privacy Act of 1974 and the
Paperwork Reduction Act of 1995
require that when we ask you for
information, we must first tell you our
legal right to ask for the information,
why we are asking for it, and how it will
be used. We must also tell you what
could happen if we do not receive it and
whether your response is voluntary,
required to obtain a benefit, or
mandatory under the law. See Privacy
Act of 1974, Pub. L. 93-579, December
31, 1974, 5 U.S.C. 552a (e)(3), and the
Paperwork Reduction Act of 1995, Pub.
L. 104-13, 44 U.S.C. 3501, et seq.

Our legal right to ask for this
information is sections 1.7000-1.7002,
20.15, 43.01, 43.11 of the Federal
Communications Commission’s rules.
47 CFR 1.7000-1.7002, 20.15, 43.01,
43.11. Your response is mandatory.

This collection of information stems
from the Commission’s authority under
sections 4(i), 201, 218-220, 251-252,
303(r), 332, and 403 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 201, 218—
220, 251-252, 303(r), 332, and 403, and
section 706 of the Telecommunications
Act of 1996. The data in the worksheet
will be used to monitor the deployment
of broadband services and the
development of local telephone service
competition. Selected information
provided in the worksheet will be made
available to the public in a manner
consistent with the Commission’s rules
and orders. We have estimated that each
response to this collection of
information will take, on average, xx
hours. Note that many companies will
file multiple responses and that this
estimated average reflects the fact that
many companies will be required to file
only a single service count that should
be readily available from internal
company records. Our estimate includes
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the time to read the instructions, look
through existing records, gather and
maintain the required data, enter the
data in a Form 477 spreadsheet, prepare
a floppy diskette or compact disc (if the
filer decides to submit completed Form
477(s) by a method other than e-mail)
and certification, and actually file the
report. If you have any comments on
this estimate, or how we can improve
the collection and reduce the burden it
causes you, please write the Federal
Communications Commission, AMD—
PERM, Washington, DC 20554,
Paperwork Reduction Project (3060—
0816). We also will accept your
comments via the Internet if you send
them to Judith-B.Herman@fcc.gov. Do
not send completed FCC form 477 to
this address. Remember—You are not
required to respond to a collection of
information sponsored by the Federal
government, and the government may
not conduct or sponsor this collection,
unless it displays a currently valid
Office of Management and Budget
(OMB) control number. This collection
has been assigned an OMB control
number of 3060-0816.

The Commission is authorized under
the Communications Act of 1934, as
amended, to collect the personal
information we request in this form. If
we believe there may be a violation or
potential violation of a statute or a
Commission regulation, rule, or order,
your filing may be referred to the
Federal, State, or local agency
responsible for investigating,
prosecuting, enforcing, or implementing
the statute, rule, regulation, or order. In
certain cases, the information in your
worksheet may be disclosed to the
Department of Justice, court, or other
adjudicative body when (a) the
Commission; or (b) any employee of the
Comumission; or (c) the United States
government, is a party to a proceeding
before the body or has an interest in the
proceeding.

Reporting entities failing to file the
worksheet in a timely fashion may be
subject to penalties under the
Communications Act, including
sections 502 and 503(b).

List of Subjects
47 CFR Parts 1 and 43

Communications common carriers,
Reporting and recordkeeping
requirements, Telecommunications,
Telephone.

47 CFR Part 20

Communications common carriers.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 04—11322 Filed 5—-26—-04; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AH55

Endangered and Threatened Wildlife
and Plants; Proposed Reclassification
From Endangered to Threatened
Status for the Mariana Fruit Bat from
Guam, and Proposed Threatened
Status for the Mariana Fruit Bat from
the Commonwealth of the Northern
Mariana Islands

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; reopening of
comment period.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), pursuant to
the Endangered Species Act of 1973, as
amended (Act), provide notice of the
reopening of the comment period on the
proposed threatened status for the
Mariana fruit bat (Pteropus mariannus
mariannus) throughout its range, to
allow peer reviewers and all interested
parties to submit comments on the
proposal. Comments already submitted
on the March 26, 1998, proposed rule
need not be resubmitted as they will be
fully considered in the final
determination.

DATES: Comments from all interested
parties must be received by June 28,
2004.

ADDRESSES: Comments and materials
concerning the proposal should be sent
to the Assistant Field Supervisor,
Pacific Islands Fish and Wildlife Office,
U.S. Fish and Wildlife Service, 300 Ala
Moana Boulevard, Room 3-122, P.O.
Box 50088, Honolulu, HI 96850. For
further instructions on commenting,
refer to the Public Comments Solicited
section of this notice.

FOR FURTHER INFORMATION CONTACT: Gina
Shultz, Assistant Field Supervisor, at
the above address (telephone 808/792—
9400; facsimile 808/792-9580).
SUPPLEMENTARY INFORMATION:

Background

On March 26, 1998, we published a
proposed rule to reclassify the Mariana
fruit bat from endangered to threatened
on Guam and list the Mariana fruit bat

as threatened in the Commonwealth of
the Northern Mariana Islands (CNMI)
(63 FR 14641).

This subspecies of the Mariana fruit
bat is found throughout the Mariana
Archipelago, which includes both the
United States Territory of Guam and the
CNMLI. In the CNMI, the Mariana fruit
bat occurs primarily on private and
Commonwealth lands, including
inhabited and uninhabited islands. On
Guam, it is known to roost primarily on
Federal lands and to forage widely
throughout the island. Currently, fewer
than 100 individual Mariana fruit bats
remain on Guam and several thousand
individuals are distributed among the
islands of the CNMI. The Mariana fruit
bat and its habitats have been impacted
or are now threatened by one or more
of the following: illegal hunting,
predation by introduced predators such
as brown treesnakes (Boiga irregularis),
rats, and feral cats; habitat loss to
agriculture and development; habitat
degradation or destruction by feral
ungulates; disturbance from human
activities; natural disasters or random
environmental events such as
hurricanes; fire; vandalism; and
inconsistent enforcement of territorial
and Federal laws and international
conventions to protect this species. The
best available scientific and commercial
information indicates that the Mariana
fruit bats in the CNMI and Guam
represent one population, but also
recognizes that the survival of these bats
on Guam continues to be threatened by
a variety of factors. However, when
viewed in the context of representing a
portion of the entire Mariana fruit bat
population in the Mariana Islands,
rather than as a distinct population as
previously thought, reclassification from
endangered to threatened is appropriate
and biologically justified. Therefore,
proposing to list the entire population of
Pteropus mariannus mariannus as
threatened throughout its range,
including bats in both the CNMI and
Guam, retains an appropriate level of
protection for this bat on Guam while
increasing the overall protection to the
Mariana fruit bat throughout the
Mariana Islands.

In our March 26, 1998, proposed rule
and associated notifications, we
requested that all interested parties
submit comments, data, or other
information that might contribute to the
development of a final rule. A 60-day
comment period closed on May 26,
1998. On May 29, 1998, we reopened
the public comment period until July
10, 1998. A legal notice containing this
information also was published in the
Marianas Variety on June 8, 1998. We
held public hearings on June 24, 1998,
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at the Pacific Garden Hotel on Saipan,
and on June 25, 1998, at the Rota Resort
on Rota. Pursuant to a settlement
agreement approved by the United
States District Court for the District of
Hawaii on August 21, 2002, the Service
must make a final decision on this
proposal by December 31, 2004 (Center
for Biological Diversity v. Norton, Civil
No. 99-00603 (D. Haw.)).

Public Comments Solicited

We are reopening the comment period
until the date specified in DATES section
above. The reopening of the comment
period gives additional time for all
interested parties to consider the
proposed rule’s information and submit
comments on the proposal. Comments
from the public regarding the proposed
rule are sought, especially concerning:

(1) Biological, commercial trade, or
other relevant data concerning any

threat (or lack thereof) to the Mariana
fruit bat;

(2) The location of any additional
populations of the Mariana fruit bat;

(3) Additional information on the
range, distribution, and population size
of this species; and

(4) Current or planned activities in the
areas inhabited by the Mariana fruit bat
and the possible impacts of these
activities on this species.

You may hand deliver, send by mail,
or transmit by facsimile written
comments and information to the
Assistant Field Supervisor (see
ADDRESSES section above), facsimile
808/792-9580.

Comments and materials received, as
well as supporting documentation used
in preparation of the March 26, 1998,
proposal to reclassify the Mariana fruit
bat from endangered to threatened on
Guam and to list this species as

threatened in the CNMI, will be
available for inspection, by
appointment, during normal business
hours at our Pacific Islands Fish and
Wildlife Office at the Honolulu address
given above.

Author

The primary author of this notice is
Holly Freifeld (see ADDRESSES section
above).

Authority

The authority for this action is the
Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.).

Dated: May 19, 2004.

Marshall Jones,

Acting Director, Fish and Wildlife Service.
[FR Doc. 04—-12043 Filed 5-26—04; 8:45 am]|
BILLING CODE 4310-55-P
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DEPARTMENT OF AGRICULTURE
Office of the Secretary

Notice of the USDA Technology and
eGovernment Advisory Council
Meeting

AGENCY: Office of the Chief Information
Officer, USDA.

ACTION: Notice of meeting.

SUMMARY: In accordance with the
Federal Advisory Committee Act, 5
U.S.C. App 2, the United States
Department of Agriculture announces a
meeting of the USDA Technology and
eGovernment Advisory Council. The
Council will advise the Secretary and
the Chief Information Officer in
planning and developing strategies for

technology and eGovernment Initiatives.

The purpose of the meeting is to discuss
USDA information technology
investments as well as the current status
and future of eGovernment Initiatives.
DATES: The USDA Technology and
eGovernment Advisory Council will
meet on June 9, 2004 from 4 p.m. to 5:30
p.m.; and June 10, 2004 from 8 a.m. to

4 p.m. Written comments for the public
record will be welcomed before or up to
two weeks after the meeting and should
be submitted to the Contact Person in
this notice. All comments will become
part of the official record of the
Advisory Council.

ADDRESSES: The meeting will take place
at the Jamie L. Whitten Building, Room
104A, 1400 Independence Ave., SW.,
Washington, DC. 20250. Please send
written comments to the Contact Person
identified herein at: Office of the Chief
Information Officer, 1400 Independence
Ave., SW., Room 405W, Jamie L.
Whitten Building, United States
Department of Agriculture, Washington,
DC 20250; and electronic comments to
the Contact Person at:
sandy.facinoli2&usda.gov.

FOR FURTHER INFORMATION CONTACT:
Sandy Facinoli, Designated Federal

Official, USDA Technology and
eGovernment Advisory Council;
telephone: (202) 720-2786; fax: (202)
205-2831.

SUPPLEMENTARY INFORMATION: On
Tuesday and Wednesday, June 9, 2004
from 4 p.m. to 5:30 p.m.; and June 10,
2004 from 8 a.m. to 4 p.m., the USDA
Technology and eGovernment Advisory
Council will hold a meeting at the Jamie
L. Whitten Building, United States
Department of Agriculture, 1400
Independence Ave. SW., Washington,
DC 20250. A copy of the agenda may be
obtained by sending a request to the
Contact Person in this notice.

The Council meeting will be open to
the public on June 10, 2004 from 10 a.m.
to 12 p.m., and from 1:30 p.m. to 3 p.m.
Members of the public will be asked to
register at the door. The meeting will be
closed to the public on June 9, 2004
from 4 p.m. to 5:30 p.m.; and on June
10, 2004 from 8 a.m. to 10 a.m. and from
3 p.m. to 4 p.m. so that the Council can
conduct administrative matters.

Due to a delay, this notice could not
be published at least 15 days prior to the
meeting date. The meeting will be held
as scheduled because of the significant
sacrifice rescheduling would require of
Council members who have adjusted
their schedules to accommodate the
proposed meeting date.

Scott Charbo,

Chief Information Officer.

[FR Doc. 04-12015 Filed 5-26—-04; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Notice of Sanders County Resource
Advisory Committee Meeting

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: Pursuant to the authorities in
the Federal Advisory Committee Act
(Pub. L. 92—463) and under the Secure
Rural Schools and Community Self-
Determination Act of 2000 (Pub. L. 106—
393) the Lolo and Kootenai National
Forests’ Sanders County Resource
Advisory Committee will meet on June
24 at 6:30 p.m. in Thompson Falls,
Montana for a business meeting. The
meeting is open to the public.

DATES: June 24, 2004.

ADDRESSES: The meeting will be held at
the Thompson Falls Courthouse, 1111
Main Street, Thompson Falls, MT
59873.

FOR FURTHER INFORMATION CONTACT:
Brian Avery, Designated Forest Official
(DFO), District Ranger, Cabinet Ranger
District, Kootenai National Forest at
(406) 827-3533.

SUPPLEMENTARY INFORMATION: Agenda
topics include receiving project
proposals, reviewing project status and
receiving public comment. If the
meeting time or location is changed,
notice will be posted in the local
newspapers, including the Clark Fork
Valley Press, Sanders County Ledger,
Daily Interlake, Missoulian, and River
Journal.

Dated: May 19, 2004.
Brian Avery,

Designated Federal Official, District Ranger,
Cabinet Ranger District.

[FR Doc. 04-11951 Filed 5-26—04; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Tuolumne County Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Tuolumne County
Resource Advisory Committee will meet
on June 14, 2004, at the City of Sonora
Fire Department, in Sonora, California.
The purpose of the meeting is to review
12 project submittals based on
presentations made by project
proponents.

DATES: The meeting will be held June
14, 2004, from 12 p.m. to 3 p.m.
ADDRESSES: The meeting will be held at
the City of Sonora Fire Department
located at 201 South Shepherd Street, in
Sonora, California (CA 95370).

FOR FURTHER INFORMATION CONTACT: Pat
Kaunert, Committee Coordinator,
USDA, Stanislaus National Forest,
19777 Greenley Road, Sonora, CA 95370
(209) 532—-3671; e-mail
pkauner@fs.fed.us.

SUPPLEMENTARY INFORMATION: Agenda
items to be covered include: (1)
Presentation of nine Forest Service, and
three non-Forest Service project
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submittals by project proponents, with
follow-up question and answer sessions.
Time allocated for each presentation
and question/answer session is 12
minutes; (2) Discussion on outreach
needs for new applicants for RAC
membership; (3) Public comment on
meeting proceedings. This meeting is
open to the public.

Dated: May 20, 2004.
Tom Quinn,
Forest Supervisor.
[FR Doc. 04-11995 Filed 5-26—04; 8:45 am]|
BILLING CODE 3410-ED-M

DEPARTMENT OF AGRICULTURE
Forest Service

Tuolumne County Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Tuolumne County
Resource Advisory Committee will meet
on July 19, 2004, at the City of Sonora
Fire Department, in Sonora, California.
The purpose of the meeting is to review
projects submitted by members of the
community.

DATES: The meeting will be held July 19,
2004, from 12 p.m. to 3 p.m.

ADDRESSES: The meeting will be held at
the City of Sonora Fire Department
located at 201 South Shepherd Street, in
Sonora, California (CA 95370).

FOR FURTHER INFORMATION CONTACT: Pat
Kaunert, Committee Coordinator,
USDA, Stanislaus National Forest,
19777 Greenley Road, Sonora, CA 95370
(209) 532—-3671; e-mail
pkaunert@fs.fed.us.

SUPPLEMENTARY INFORMATION: Agenda
items to be covered include: (1)
Presentation of ten community project
submittals by the project proponents,
with follow-up question and answer
sessions. Time allocated for each
presentation and question/answer
session is 15 minutes; (2) Report out on
County budget and RAC allocation; (3)
Report by Tuolumne County
Superintendent of Schools; and (4)
Public comment on meeting
proceedings. This meeting is open to the
public.

Dated: May 20, 2004.
Tom Quinn,
Forest Supervisor.
[FR Doc. 04-11996 Filed 5—26-04; 8:45 am]
BILLING CODE 3410-ED-M

DEPARTMENT OF AGRICULTURE
Forest Service

Tuolumne County Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Tuolumne County
Resource Advisory Committee will meet
on August 9, 2004, at the City of Sonora
Fire Department, in Sonora, California.
The purpose of the meeting is to vote on
proposed projects, and potentially
establish dates for next year’s meetings.
DATES: The meeting will be held August
9, 2004, from 12 p.m. to 3 p.m.
ADDRESSES: The meeting will be held at
the City of Sonora Fire Department
located at 201 South Shepherd Street, in
Sonora, California (CA 95370).
FOR FURTHER INFORMATION CONTACT: Pat
Kaunert, Committee Coordinator,
USDA, Stanislaus National Forest,
19777 Greenley Road, Sonora, CA 95370
(209) 532-3671; e-mail
pkaunert@fs.fed.us.
SUPPLEMENTARY INFORMATION: Agenda
items to be covered include: (1) Vote on
proposed projects; (2) If voting is
completed, establish dates for next
year’s meetings; (3) Public comment on
meeting proceedings. This meeting is
open to the public.

Dated: May 20, 2004.
Tom Quinn,
Forest Supervisor.
[FR Doc. 04-11997 Filed 5-26—-04; 8:45 am]
BILLING CODE 3410-ED-M

DEPARTMENT OF AGRICULTURE
Forest Service

Tuolumne County Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Tuolumne County
Resource Advisory Committee will meet
on August 23, 2004, at the City of
Sonora Fire Department, in Sonora,
California. The purpose of the meeting
is to complete voting on proposed
projects, and establish dates for next
year’s meetings.

DATES: The meeting will be held August
23, 2004, from 12 p.m. to 3 p.m.
ADDRESSES: The meeting will be held at
the City of Sonora Fire Deparment
located at 201 South Shepherd Street, in
Sonora, California (CA 95370).

FOR FURTHER INFORMATION CONTACT: Pat
Kaunert, Committee Coordinator,

USDA, Stanislaus National Forest,
19777 Greenley Road, Sonora, CA 95370
(209) 532—-3671; e-mail
pkaunert@fs.fed.us.
SUPPLEMENTARY INFORMATION: Agenda
items to be covered include: (1)
Complete voting on proposed projects;
(2) Establish dates for next year’s
meetings; (3) Public comment on
meeting proceedings. This meeting is
open to the public.

Dated: May 20, 2004.
Tom Quinn,
Forest Supervisor.
[FR Doc. 04-11998 Filed 5-26—04; 8:45 am]|
BILLING CODE 3410-ED-M

DEPARTMENT OF AGRICULTURE
Forest Service

Willamette Province Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Willamette Province
Advisory Committee (PAC) will meet in
Eugene, Oregon. The purpose of the
meeting is to discuss issues pertinent to
the implementation of the Northwest
Forest Plan (NFP) and to provide advice
to federal land managers in the
Province. The specific topics to be
covered at the meeting include research
and NFP projects in the Central
Cascades Adaptive Management Area,
initial results of the 2004 Province
Implementation monitoring, and
information sharing.

DATES: The meeting will be held June
17, 2004.

ADDRESSES: The meeting will be held at
the Oregon Community Credit Union,
2880 Chad Drive, Eugene, Oregon. Send
written comments to Neal Forrester,
Willamette Province Advisory
Committee, c/o Willamette National
Forest, P.O. Box 10607, Eugene, Oregon
97440, (541) 2256436 or electronically
to nforrester@fs.fed.us.

FOR FURTHER INFORMATION CONTACT: Neal
Forrester, Willamette National Forest,
(541) 225-6436.

SUPPLEMENTARY INFORMATION: The
meeting is open to the public.
Committee discussion is limited to PAC
members. However, persons who wish
to bring matters to the attention of the
Committee may file written statements
with the PAC staff before or after the
meeting. A public forum will be
provided and individuals will have the
opportunity to address the PAC. Oral
comments will be limited to three
minutes.
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Dated: May 21, 2004.
Dallas J. Emch,

Forest Supervisor, Willamette National
Forest.

[FR Doc. 04—11994 Filed 5-26—04; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

Technical Service Provider (TSP)
Training

AGENCY: Natural Resources
Conservation Service, USDA.

ACTION: Notice of meeting.

SUMMARY: The Natural Resources
Conservation Service (NRCS) National
Employee Development Center (NEDC)
is announcing a forthcoming meeting to
discuss and plan for Technical Service
Provider (TSP) training development
activity. Emphasis of the meeting will
be on identifying fill gaps that exist for
individuals to receive training and
become proficient in a variety of
technical areas for which training
opportunities are not readily available.
The meeting will also propose methods
for filling such gaps.

DATES: The meeting will be held June
23-25, 2004, at the Millennium Hotel in
St. Louis, Missouri. The meeting will
begin on Wednesday, June 23rd at 1
p-m. It will conclude on Friday, June
25th at 12 p.m. A block of rooms at the
hotel has been reserved for this meeting.
When making reservations to attend this
meeting, advise the hotel that you are
attending the NRCS TSP Training
Workshop. Reservations should be made
not later than May 28, 2004.

ADDRESSES: The Millennium Hotel is
located at 200 South Fourth Street, Saint
Louis, Missouri. Telephone: 314-241—
9500.

FOR FURTHER INFORMATION CONTACT:
Questions about this meeting should be
directed to Jerry Williams, Agricultural
Economist—NEDC, at 817-509-3259; or
Charles H. Lander, National
Agronomist, at 202-690-0249.

SUPPLEMENTARY INFORMATION: This
meeting is designed to bring together
organizations, agencies, and other
entities interested in developing TSP
training courses or materials, and/or in
providing training to TSPs and
individuals who wish to become TSPs.
The meeting will focus on areas that are
currently considered gaps for TSP
related training, and on developing a
plan for TSP training development

activity. The plan will identify the
technical areas for which training
opportunities are needed, propose
methods through which interested
entities and NRCS can collaborate
together to develop TSP training
materials and opportunities for specific
technical areas.

Dated: May 20, 2004.
Helen V. Huntington,

Federal Register Liaison, Natural Resources
Conservation Service.

[FR Doc. 04-11967 Filed 5—26—-04; 8:45 am|
BILLING CODE 3410-16-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Order No. 1335]

Approval of Expansion of
Manufacturing Authority Within
Foreign—Trade Zone 210 Port Huron,
Michigan; Cross Hiiller-North America
(Machine Tools)

Pursuant to its authority under the
Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a-
81u)(the Act), the Foreign-Trade Zones
Board (the Board) adopts the following
Order:

Whereas, Cross Hiiller-North America,
operator of FTZ 210—Site 2, has
requested authority under Section
400.32(b)(1) of the Board’s regulations,
requesting an expansion of the scope of
manufacturing authority to include new
foreign-origin components used in the
production of metalworking machine
tools under zone procedures within FTZ
210, Port Huron, Michigan (Docket 42—
2003, filed 8—-25-2003);

Whereas, pursuant to 15 CFR
400.32(b)(1), the Commerce
Department’s Assistant Secretary for
Import Administration has the authority
to act for the Board in making such
decisions on new manufacturing/
processing activity under certain
circumstances, including situations
where the proposed activity is the same,
in terms of products involved, to
activity recently approved by the Board
(§400.32(b)(1)(1)); and,

Whereas, the FTZ Staff has reviewed
the proposal, taking into account the
criteria of Section 400.31, and the
Executive Secretary has recommended
approval;

Now, therefore, the Assistant
Secretary for Import Administration,
acting for the Board pursuant to section
400.32(b)(1), concurs in the
recommendation and hereby approves
the request subject to the Act and the

Board’s regulations, including section
400.28.

Signed at Washington, DC, this 19th day of
May 2004.
James J. Jochum,

Assistant Secretary of Commerce for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

Dennis Puccinelli,

Executive Secretary.

[FR Doc. 04—12041 Filed 5—-26—04; 8:45 am)]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board

[Order No. 1334]

Expansion of Foreign-Trade Zone 181;
Akron/Canton, OH Area

Pursuant to its authority under the Foreign-
Trade Zones Act of June 18, 1934, as
amended (19 U.S.C. 81a—81u), the Foreign-
Trade Zones Board (the Board) adopts the
following Order:

Whereas, the Northeast Ohio Trade &
Economic Consortium, grantee of
Foreign-Trade Zone No. 181, submitted
an application to the Board for authority
to expand FTZ 181 in the Akron/
Canton, Ohio area, within and adjacent
to the Cleveland Customs port of entry
(FTZ Docket 40-2003, filed 8/15/2003;
amended 11/25/03 to withdraw the
proposed deletion of 7 acres in the
southern portion of the Akron-Canton
Regional Airport);

Whereas, notice inviting public
comment was given in the Federal
Register (68 FR 51549, 8/27/2003) and
the application has been processed
pursuant to the FTZ Act and the Board’s
regulations; and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and the
Board’s regulations are satisfied, and
that the proposal is in the public
interest;

Now, therefore, the Board hereby
orders:

The application to expand FTZ 181 is
approved, subject to the Act and the
Board’s regulations, including section
400.28, and further subject to the
Board’s standard 2,000-acre activation
limit for the overall zone project, and to
a sunset provision that would terminate
Site 7 on December 31, 2009, unless the
site is activated during that period
pursuant to 19 CFR part 146 of the U.S.
Customs regulations.
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Signed at Washington, DG, this 19th day of
May 2004.

James J. Jochum,

Assistant Secretary of Commerce for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

Dennis Puccinelli,

Executive Secretary.

[FR Doc. 04—12040 Filed 5-26—04; 8:45 am]
BILLING CODE 3510-DS-P

ACTION: Notice of Initiation of
Antidumping and Countervailing Duty
Administrative Reviews and Request for
Revocation in Part.

DEPARTMENT OF COMMERCE
International Trade Administration

Initiation of Antidumping and
Countervailing Duty Administrative
Reviews and Request for Revocation
in Part

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
has received requests to conduct
administrative reviews of various
antidumping and countervailing duty
orders and findings with April
anniversary dates. In accordance with
the Department’s regulations, we are
initiating those administrative reviews.
The Department of Commerce also
received a request to revoke one
antidumping duty order in part.

EFFECTIVE DATE: May 27, 2004.

FOR FURTHER INFORMATION CONTACT:
Holly A. Kuga, Office of AD/CVD
Enforcement, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,,

Washington, DC 20230, telephone: (202)
482—-4737.

SUPPLEMENTARY INFORMATION:
Background

The Department has received timely
requests, in accordance with 19 CFR
351.213(b)(2002), for administrative
reviews of various antidumping and
countervailing duty orders and findings
with April anniversary dates. The
Department also received a timely
request to revoke in part the
antidumping duty order on Certain Steel
Concrete Reinforcing Bars from Turkey.

Initiation of Reviews:

In accordance with section 19 CFR
351.221(c)(1)(i), we are initiating
administrative reviews of the following
antidumping and countervailing duty
orders and findings. We intend to issue
the final results of these reviews not
later than April 30, 2005.

Period to be
reviewed

Antidumping Duty Proceedings

Italy: Stainless Steel Bar, A—475—829 ..ottt e s r e e e R e a R et e R e r e n e nae e r e nne e renne e neens

Ugine-Savoie/Ugitech, S.A.

The People’s Republic of China: Automotive Replacement Glass Windshields,2 A-570-867

3/1/03-2/29/04

4/1/03-3/31/04

Changchun Pilkington Safety Glass Company, Ltd.

Dongguan Kongwan Automobile Glass, Ltd.

Fuyao Glass Industry Group Company, Ltd.

Peaceful City, Ltd.

Shenzhen CSG Automotive Glass Co., Lid.

Shenzhen Benxun AutoGlass Co., Ltd.

Shenzhen Benxun Automotive Glass Co., Ltd.

Shenzhen Benxun Automotive Co., Ltd.

Shenzhen Benxun AutoGlass Co., Ltd., d/b/a Shenzhen CSG Automotive Glass Co., Ltd.

Shenzhen CSG Automotive Glass Co., Ltd. (Shenzhen Benxun Automotive Co., Ltd.)

Shenzhen CSG Automotive Glass Co., Ltd. (Shenzhen Benxun Automotive Glass Co., Ltd.)

Wuhan Yaohua Pilkington Safety Glass Company, Ltd.

The People’s Republic of China: Brake ROtOrs,3 A—570—846 ..........cccoeiiriiiieieitinii ettt ettt sne et sbe et st s nae e nenne

China National Machinery and Equipment Import & Export (Xianjiang) Corporation, and manufactured by any company
other than Zibo Botai Manufacturing Co., Ltd.

China National Automotive Industry Import & Export Corporation, and manufactured by any company other than
Laizhou CAPCO Machinery Co., Ltd.

Laizhou CAPCO Machinery Co., Ltd., and manufactured by any company other than Laizhou CAPCO Machinery Co.,
Ltd.

Laizhou Luyuan Automobile Fittings Co., and manufactured by any company other than Laizhou Luyuan Automobile Fit-
tings Co., or Shenyang Honbase Machinery Co., Ltd.

Shenyang Honbase Machinery Co., Ltd., and manufactured by any company other than Laizhou Luyuan Automobile
Fittings Co., or Shenyang Honbase Machinery Co., Ltda.,

China National Industrial Machinery Import & Export Corporation

Laizhou Automobile Brake Equipment Co., Ltd.

Qingdao Gren (Group) Co.

Yantai Winhere Auto-Part Manufacturing Co., Ltd.

Longkou Haimeng Machinery Co., Ltd.

Zibo Luzhou Automobile Parts Co., Ltd.

Laizhou Hongda Auto Replacement Parts Co., Ltd.

Hongfa Machinery (Dalian) Co., Ltd.

Qingdao Meita Automotive Industry Co., Ltd.

Shangdong Huanri Group General Co.

Longkou TLC Machinery Co., Ltd.

Zibo Golden Harvest Machinery Limited Company

Shanxi Fengkun Metalurgical Limited Company

Xianghe Xumingyuan Auto Parts Co., Ltd.

Xiangfen Hengtai Brake System Co., Ltd.

Laizhou City Lugi Machinery Co., Ltd.

Qingdao Rotec Auto Parts Co., Ltd.

Shenyang Yinghao Machinery Co., Ltd.

The People’s Republic of China: Non-Malleable Cast Iron Pipe Fittings,* A—570—875 .......cccceeiiiiiieiiieiieenee e

4/1/03-3/31/04

4/1/03-3/31/04
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Period to be
reviewed

Shanghai Foreign Trade Enterprise Co., Ltd.

Jinan Meide Casting Company, Ltd.

Turkey: Certain Steel Concrete Reinforcing Bars A—489-807

Cebitas Demir Celik Endustrisi A.S.
Cemtas Celik Makina Sanayi

Colakoglu Metalurji AS and Colokaglu Dis Ticaret

Demirsan Haddecilik San. Ve Tic. AS
Diler Demir Celik Endustri ve Ticaret
Ege Celik Endustrisi San. Ve Tic. AS

Ege Metal Demir Celik Sanayi ve Ticaret AS

Ekinciler Holding A.S. and Ekinciler Demir ve Celik San A.S.
Habas Sinai ve Tibbi Gazlar Istihsal Endustrisi A.S.
ICDAS Celik Enerji Tersane ve Ulasim Sanayi, A.S.

Iskenderun Iron & Steel Works Co.
Izmir Demir Celik Sanayi AS

Kaptan Demir Celik Endustrisi ve Ticaret AS

Kardemir—Karabuk Demir Celik Sanayi ve Ticaret AS
Kroman Steel Industries Co. (Kroman Celik San. AS)
Kurum Demir San. Ve Ticaret Metalenerji AS

Metas Izmir Metalurji Fabrikasi Turk AS
Nurmet Celik Sanayi ve Ticaret AS
Nursan Celik Sanayi ve Haddecilik AS
Sivas Demir Celik Isletmeleri AS
Tosyali Demir Celik Sanayi AS

Ucel Haddecilik Sanayi ve Ticaret AS
Yazici Demir Celik San. Ve Ticaret AS

4/1/03—3/31/04

1Case inadvertently omitted from previous initiation notice.
2|f one of the named companies does not qualify for a separate rate, all other exporters of automotive replacement glass windshields from the
People’s Republic of China who have not qualified for a separate rate are deemed to be covered by this review as part of the single PRC entity

of which the named exporters are a part.

3If one of the named companies does not qualify for a separate rate, all other exporters of brake rotors from the People’s Republic of China
who have not qualified for a separate rate are deemed to be covered by this review as part of the single PRC entity of which the named export-

ers are a part.

4|f one of the named companies does not qualify for a separate rate, all other exporters of non-malleable cast iron pipe fittings from the Peo-
ple’s Republic of China who have not qualified for a separate rate are deemed to be covered by this review as part of the single PRC entity of

which the named exporters are a part.

Countervailing Duty Proceedings
None.
Suspension Agreements

None.

During any administrative review
covering all or part of a period falling
between the first and second or third
and fourth anniversary of the
publication of an antidumping duty
order under section 351.211 or a
determination under section
351.218(f)(4) to continue an order or
suspended investigation (after sunset
review), the Secretary, if requested by a
domestic interested party within 30
days of the date of publication of the
notice of initiation of the review, will
determine, consistant with FAG Italia
S.p.A. v. United States, 291 F.3d 806
(Fed. Cir. 2002), as appropriate, whether
antidumping duties have been absorbed
by an exporter or producer subject to the
review if the subject merchandise is
sold in the United States through an
importer that is affiliated with such
exporter or producer. The request must
include the name(s) of the exporter or
producer for which the inquiry is
requested.

Interested parties must submit
applications for disclosure under
administrative protective orders in
accordance with 19 CFR 351.305.

These initiations and this notice are
in accordance with section 751(a) of the
Tariff Act of 1930, as amended (19
U.S.C. 1675(a)), and 19 CFR
351.221(c)(1)().

Dated: May 21, 2004.

Holly A. Kuga,

Acting Deputy Assistant Secretary , Group
II for Import Administration.

[FR Doc. 04-12039 Filed 5—-26—-04; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration
[A-357-812]

Honey From Argentina: Final Results
of Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(“the Department”) has conducted an

administrative review of the
antidumping duty order on honey from
Argentina produced and/or exported by
Asociacion de Cooperativas Argentinas
(“ACA”), HoneyMax S.A.
(“HoneyMax"’), Nexco S.A. (“Nexco”),
Seylinco S.A. (“Seylinco”), and
TransHoney S.A. (“TransHoney”). The
period of review (“POR”) is May 11,
2001, to November 30, 2002. Based on
our analysis of comments received, the
margin calculation for these final results
differ slightly from the preliminary
results for Seylinco. The margin
calculation for these final results are
listed below in the ‘“Final Results of
Review” section.

EFFECTIVE DATE: May 27, 2004.

FOR FURTHER INFORMATION CONTACT:
Angela Strom for Asociacion de
Cooperativas Argentinas (“ACA”) and
Nexco S.A. (“Nexco”’), Brian Sheba for
HoneyMax S.A. (“HoneyMax”’) and
Seylinco S.A. (“Seylinco”), David
Cordell for TransHoney S.A.
(“TransHoney”’), or Donna Kinsella,
Enforcement Group III, Office 8, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Room 7866, Washington,
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DC 20230; telephone (202) 482—-2704,
(202) 482-0145, (202) 482-0408, (202)
482—-0194 respectively.
SUPPLEMENTARY INFORMATION:

Background

This notice concerns the final results
of the first review of the antidumping
duty order on honey from Argentina.
See Notice of Final Determination of
Sales at Less Than Fair Value; Honey
from Argentina, 66 FR 50611 (Oct. 4,
2001). The review covers sales of honey
exported by five exporters: Asociacion
de Cooperativas Argentinas (“ACA”),
HoneyMax S.A. (“HoneyMax”’), Nexco
S.A. (“Nexco”), Seylinco S.A.
(“Seylinco”), and TransHoney S.A.
(“TransHoney”’) (collectively, “the
respondents”), over the period of May
11, 2001 through November 30, 2002.

On December 31, 2002, the American
Honey Producers Association and the
Sioux Honey Association (collectively
“petitioners”) requested an
administrative review of the
antidumping duty order on honey from
Argentina in response to the
Department’s notice of opportunity to
request a review published in the
Federal Register. See Notice of
Antidumping Duty Order: Honey from
Argentina, 66 FR 63672 (Dec. 10, 2001).
The petitioners requested the
Department conduct an administrative
review of entries of subject merchandise
made by 21 Argentine producers/
exporters. In addition, the Department
received requests for review from 9
Argentine exporters. See Initiation of
Antidumping and Countervailing Duty
Administrative Reviews and Request for
Revocation in Part, 68 FR 3009 (Jan. 22,
2003).

The Department initiated the review
for all companies. On January 17, 2003,
petitioners withdrew their request for
review of 14 companies and the
Department granted this request. See
Notice of Partial Rescission of
Antidumping Duty Administrative
Review, 68 FR 13895 (Mar. 21, 2003).

Based on withdrawals of request for
review from Compania Apicola
Argentina S.A. and Mielar S.A., the
Department rescinded the review with
respect to these two companies. See
Notice of Partial Rescission of
Antidumpting Duty Administrative
Review, 68 FR 25568 (May 13, 2003). On
August 13, 2003, Radix S.R.L. (“Radix”)
and Compania Europeo Americana S.A.
(“CEASA”), submitted letters of
withdrawal of request for review. On the
same date, petitioners also submitted a
letter of withdrawal of request for
review with respect to Radix and
CEASA. The Department granted these
requests and subsequently rescinded the

review with respect to Radix and
CEASA. See Notice of Partial Rescission
of Antidumping Duty Administrative
Review, 68 FR 52386 (Sept. 3, 2003).

Pursuant to the time limits for
administrative reviews set forth in
section 751(a)(3)(A) of the Tariff Act of
1930, as amended (“‘the Act”), the
original time limit for the preliminary
results of review was September 2,
2003. On July 23, 2003, we extended the
time limit for the preliminary results of
review to December 8, 2003. See Honey
From Argentina; Extension of Time
Limit for Preliminary Results of
Administrative Review, 68 FR 43491
(Jul. 23, 2003). On November 26, 2003,
the Department further extended the
time limit for the preliminary results of
review to December 31, 2003. See Honey
From Argentina; Extension of Time
Limit for Preliminary Results of
Administrative Review, 68 FR 66399
(Nov. 26, 2003).

On January 6, 2004, the Department
published the preliminary results of the
antidumping duty order on honey from
Argentina. See Honey from Argentina:
Preliminary Results of Antidumping
Duty Administrative Review, 69 FR 621
(Jan. 6, 2004) (“Preliminary Results”).
Since publication of the preliminary
results, we invited parties to comment.

Respondents submitted comments on
the preliminary results as follows: ACA
on February 6, 2004; HoneyMax on
February 5, 2004; Nexco on February 5,
2004; Seylinco on February 5, 2004.
TransHoney did not file comments.
Petitioners filed comments on the
preliminary results on February 6, 2004,
and rebuttal comments on February 13,
2004. The respondents filed the
following rebuttal comments to
petitioners’ February 6, 2004,
comments: ACA on February 12, 2004,
Nexco on February 12, 2004, Seylinco
on February 12, 2004, and TransHoney
on February 12, 2004. HoneyMax did
not file rebuttal comments.

We also invited parties to comment
on our post-preliminary sales below cost
analysis for HoneyMax. HoneyMax
submitted initial comments on the
Department’s cost analysis on March 31,
2004, and corrected comments on April
2, 2004. Petitioners submitted
comments on April 5, 2004. Petitioners
submitted rebuttal comments on April
7, 2004 and HoneyMax submitted
rebuttal comments on April 8, 2004.

Scope of the Review

The merchandise under review is
honey from Argentina. For purposes of
this review, the products covered are
natural honey, artificial honey
containing more than 50 percent natural
honey by weight, preparations of natural

honey containing more than 50 percent
natural honey by weight, and flavored
honey. The subject merchandise
includes all grades and colors of honey
whether in liquid, creamed, comb, cut
comb, or chunk form, and whether
packaged for retail or in bulk form.

The merchandise under review is
currently classifiable under subheadings
0409.00.00, 1702.90.90, and 2106.90.99
of the Harmonized Tariff Schedule of
the United States (HTSUS). Although
the HTSUS subheadings are provided
for convenience and CBP purposes, the
Department’s written description of the
merchandise under this order is
dispositive.

Analysis of Comments Received

The Department has received
comments from respondents and
petitioners, all of which are addressed
in the “Issues and Decision
Memorandum” from Joseph A. Spetrini,
Deputy Assistant Secretary, Import
Administration, to James J. Jochum,
Assistant Secretary, Import
Administration, dated May 21, 2004
(“Decision Memorandum’’), which is
hereby adopted by this notice. Attached
to this notice as an Appendix is a list
of the issues that respondents and
petitioners have raised and to which we
have responded in the Decision
Memorandum. Parties can find a
complete discussion of all issues raised
in this review and the corresponding
recommendations in this public
memorandum, which is on file in the
Department’s Central Records Unit,
located at 14th Street and Constitution
Avenue, NW., Room B—099. In addition,
a complete version of the Decision
Memorandum can be accessed directly
on the Import Administration Web site
at http://ia.ita.doc.gov/frn/index.html.
The paper copy and electronic version
of the Decision Memorandum are
identical in content.

Changes Since the Preliminary Results

Based on our analysis of comments
received and findings at verification, we
have made certain changes in the
margin calculation. These changes are
noted in various sections of the Decision
Memorandum, accessible in B-099 and
on the World Wide Web at http://
ia.ita.doc.gov/frn/index.html.

Final Results of Review

We determine that the following
dumping margins exist for the period
May 11, 2001 through November 30,
2002.
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Weighted av-
Manufacturer/exporter erage margin
(percentage)
Asociacion de Cooperativas
Argentinas .......cccoeevieennenne. 0
HoneyMax S.A 0
Nexco S.A ..o 0.87
Seylinco S.A .o 0.60
TransHoney S.A ... 0

Assessment

The Department shall determine, and
U.S. Customs and Border Protection
(Customs) shall assess, antidumping
duties on all appropriate entries. In
accordance with 19 CFR 351.212(b)(1),
we have calculated importer-specific
assessment rates. The Department will
issue appropriate assessment
instructions directly to Customs within
15 days of publication of these final
results of review. With respect to
constructed export price sales, we
divided the total dumping margins for
the reviewed sales by the total entered
value of those reviewed sales for each
importer. We will direct Customs to
assess the resulting assessment rate
against the entered Customs values for
the subject merchandise on each of the
importer’s entries during the POR.

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of the final results of this
administrative review for all shipments
of the subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the publication
date, as provided for by section
751(a)(1) of the Act: (1) For the
companies named above, the cash
deposit rates will be the rates for these
firms shown above, except that, for
exporters with de minimis rates (i.e.,
less than 0.5 percent) no deposit will be
required; (2) for previously-reviewed
producers and exporters with separate
rates, the cash deposit rate will be the
company-specific rate established for
the most recent period for which they
were reviewed; and (3) for all other
producers and exporters, the rate will be
36.59 percent, the “all others” rate
established in the less than fair value
investigation. See Notice of Final
Determination of Sales at Less Than
Fair Value; Honey From Argentina, 66
FR 50611 (Oct. 4, 2001). These deposit
requirements, when imposed, shall
remain in effect until publication of the
final results of the next administrative
review.

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR 351.402(f)
to file a certificate regarding the

reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this review period.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of doubled
antidumping duties.

This notice also serves as a reminder
to parties subject to administrative
protective orders (‘““APO”) of their
responsibility concerning the return or
destruction of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305, which continues
to govern business proprietary
information in this segment of the
proceeding. Timely written notification
of the return/destruction of APO
materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and terms of an APO is a violation,
which is subject to sanction.

We are issuing and publishing this
determination and notice in accordance
with sections 751(a)(1) and 777(i)(1) of
the Act.

Dated: May 20, 2004.
James J. Jochum,

Assistant Secretary for Import
Administration.

Appendix

List of Comments and Issues in the Decision
Memorandum

Cost of Production (General)

1. Reported Bee Feed Costs
2. Labor Cost Data

3. Yields

4. Wholesale Price Index
5. Other Cost Issues

ACA

6. Foreign Exchange Loss
7. Testing Expenses
HoneyMax

8. HoneyMax Middleman

9. Beekeeper 13 Costs

10. Missing Fifth Supplier

11. Date of Sale

12. Credit Expenses

13. Initiation of Cost Investigation
14. CEP Profit Ratio

Nexco
15. Model Match Hierarchy
Seylinco

16. Sale Diverted From Third Country To The
United States

17. Classification of Freight Charges

18. Unreported Bank Charges

Other Changes
19. HoneyMax Billing Adjustment

[FR Doc. 04-12038 Filed 5-26—04; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Unfair Trade Practices Task Force

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Request for public comment—
Unfair Trade Practices Task Force.

SUMMARY: The Department of Commerce
is requesting public comment on the
work of the newly established Unfair
Trade Practices Task Force. To help the
Task Force establish its initial priorities,
the Department is asking the public and
representatives of the manufacturing
sector to identify unfair trade practices
of greatest concern that are deserving of
the Task Force’s attention.

DATES: Written comments and electronic
files must be received on or before 5
p.m., eastern daylight savings time, June
28, 2004.

ADDRESSES: Persons wishing to
comment should file a signed original
and six copies of each set of comments
by the deadline specified above. Written
comments should be sent to Ronald
Lorentzen, Acting Director, Office of
Policy, Import Administration, Room
3713, Department of Commerce, 14th
Street and Constitution Ave., NW.,
Washington, DC 20230. Comments
should be limited to 20 pages or less.

All comments responding to this
notice will be a matter of public record
and will be available for public
inspection and copying at Import
Administration’s Central Records Unit,
Room B-099, between the hours of 8:30
a.m. and 5 p.m. on business days. The
Department will not accept comments
accompanied by a request that a part or
all of the material be treated
confidentially because of its business
proprietary nature or for any other
reason. The Department will return such
comments and materials to the persons
submitting the comments and will not
consider them.

The Department requires that
comments be submitted in written form,
but also recommends submission of
comments in electronic form to
accompany the required paper copies.
Comments filed in electronic form
should be submitted either by e-mail to
the webmaster below, or on CD-ROM,
as comments submitted on diskettes are
likely to be damaged by postal radiation
treatment. Electronic files should state
“Comments on Unfair Trade Practices
Task Force” in the subject line.
Comments received in electronic form
will be made available to the public in
Portable Document Format (PDF) on the
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Internet at the Import Administration
web site at the following address:
http://ia.ita.doc.gov/. Any questions
concerning file formatting, document
conversion, access on the Internet, or
other electronic filing issues should be
addressed to Andrew Lee Beller, Import
Administration Webmaster, at (202)
482-0866, or at the e-mail address:
webmaster-support@ita.doc.gov.

FOR FURTHER INFORMATION CONTACT:
Ronald Lorentzen or Kelly Parkhill at
(202) 482—-4412.

SUPPLEMENTARY INFORMATION: On
January 16, 2004, Secretary of
Commerce Donald L. Evans issued
“Manufacturing in America, A
Comprehensive Strategy to Address the
Challenges to U.S. Manufacturers”. This
report identifies the major economic,
commercial and regulatory challenges
facing the manufacturing sector, and
recommends a number of steps that the
Administration and the Congress could
take to help strengthen the sector’s
ability to compete in the global market
place and create jobs in the United
States.

As part of this effort, the Department
of Commerce recently established an
Unfair Trade Practices Task Force
within Import Administration to pursue
the elimination of foreign unfair trade
practices that prejudice or adversely
affect U.S. commercial interests. To
assist the Task Force in formulating its
initial priorities, the Department is
asking the public and representatives of
the manufacturing sector to identify
those unfair trade practices of greatest
concern and impact. The Department is
interested in receiving comments on all
types of foreign unfair trade practices,
including those practices which
currently may not be subject to specific
or adequate trade disciplines, as well as
comments on the underlying market
distortions that may have contributed to
or resulted from the practice in
question. Where appropriate, the
Department also welcomes any
suggestions on the most effective ways
in which the Task Force can assist in
addressing the particular unfair trade
practices identified.

Dated: May 20, 2004.
James J. Jochum,

Assistant Secretary for Import
Administration.

[FR Doc. 04—12050 Filed 5—-26—-04; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 052404B]

Proposed Information Collection;
Comment Request; Pacific Tuna
Fisheries Logbook

AGENCY: National Oceanic and
Atmospheric Administration (NOAA).
ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before July 26, 2004.
ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,
14th and Constitution Avenue, NW,
Washington, DC 20230 (or via the
Internet at dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Svein Fougner, Sustainable
Fisheries Division, Southwest Region,
NMFS, 501 W. Ocean Blvd., Suite 4200,
Long Beach, CA 90802, telephone 562—
980—-4040, (or via Internet at:
svein.fougner@noaa.gov).

SUPPLEMENTARY INFORMATION:

I. Abstract

United States participation in the
Inter-American Tropical Tuna
Commission (IATTC) results in certain
recordkeeping requirements for U.S.
fishermen who fish in the IATTC’s area
of management responsibility. These
fishermen must maintain a log of all
operations conducted from the fishing
vessel, including the date, noon
position, and the tonnage of fish aboard
the vessel, by species. The logbook form
provided by the IATTC is universally
used by U.S. fishermen to meet this
recordkeeping requirement, as
permitted by the regulations. The
information in the logbooks includes
areas and times of operation and catch
and effort by area. Logbook data are
used in stock assessments and other
research concerning the fishery. If the
data were not collected or if erroneous

data were provided, the IATTC
assessments would likely be incorrect
and there would be an increased risk of
overfishing or inadequate management
of the fishery.

II. Method of Collection

Vessel operators maintain bridge logs
on a daily basis, and the forms are either
mailed to the IATTC or to NMFS at the
completion of each trip. The data are
processed and maintained as
confidential by the IATTC.

III. Data

OMB Number: 0648—01438.
Form Number: None.
Type of Review: Regular submission.

Affected Public: Individuals or
households, business or other for-profit
organizations.

Estimated Number of Respondents:
20.

Estimated Time Per Response: 5
minutes.

Estimated Total Annual Burden
Hours: 129.

Estimated Total Annual Cost to
Public: $0.

IV. Request for Comments

Comments are invited on: (a) whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: May 21, 2004.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 04—12057 Filed 5—26—04; 8:45 am)]
BILLING CODE 3510-22-S
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[Docket No. 021028257-2257-01]

Announcement of Additional Funding
Opportunities From FY04
Announcement of Opportunity

AGENCY: Office of Ocean Exploration,
National Oceanic and Atmospheric
Administration (NOAA), Commerce.
ACTION: Notice.

SUMMARY: NOAA'’s Office of Ocean
Exploration (OE) publishes this notice
to announce that an application
submitted in response to the NOAA
Ocean Exploration Initiative Fiscal Year
(FY) 2003 is being considered for
funding with monies available through
the FY04 solicitation. The rationale for
this is as follows. The proposal under
consideration for funding was well
reviewed in FY03 and met the mission
and goals of this office. However, funds
and other essential resources were not
available in FY03 to conduct the work
proposed. Because the work was so well
matched to the OE program goals, a
programmatic decision was made to
revisit and recommend funding for this
proposal with FY04 funds.

FOR FURTHER INFORMATION CONTACT:
Randi Neff, OE Program Grants
Coordinator, NOAA Office of Ocean
Exploration, 301-713-9444, facsimile
301-713-4252, or submit inquiries via
e-mail to the Frequently Asked
Questions address:
oar.oe.FAQ@noaa.gov. A copy of this
notice will be posted on the Ocean
Explorer Website, which can be found at
http://oceanexplorer.noaa.gov.

Dated: May 24, 2004.
Louisa Koch,

Deputy Assistant Administrator, Office of
Oceanic and Atmospheric Research, National
Oceanic and Atmospheric Administration.
[FR Doc. 04—-12044 Filed 5-26—04; 8:45 am]|
BILLING CODE 3510-KD-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 051804A]

Marine Mammals; File Nos. 226—1752
and 116-1742

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Issuance of permits.

SUMMARY: Notice is hereby given that
the following public display permits
have been issued: Theater of the Sea,
84721 Overseas Highway, Islamorada,
FL 33036 (File No. 226-1752) for the
importation of one bottlenose dolphin
(Tursiops truncatus) and Sea World,
Inc., 7007 Sea World Drive, Orlando, FL
32821 (File No. 116-1742) for the
importation of one beluga whale
(Delphinapterus leucas).

ADDRESSES: The permit and related
documents are available for review
upon written request or by appointment
in the following office(s):

Permits, Conservation and Education
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910; phone
(301)713-2289; fax (301)713—-0376;

File No. 116-1742: Southwest Region,
NMFS, 501 West Ocean Blvd., Suite
4200, Long Beach, CA 90802-4213;
phone (562)980—4001; fax (562)980—
4018; and

File No. 226-1752: Southeast Region,
NMFS, 9721 Executive Center Drive
North, St. Petersburg, FL 33702-2432;
phone (727)570-5301; fax (727)570—
5320.

FOR FURTHER INFORMATION CONTACT:
Jennifer Skidmore or Jill Lewandowski,
(301)713-2289.

SUPPLEMENTARY INFORMATION: On April
16, 2004, notice was published in the
Federal Register (69 FR 20602) that a
request for a public display permit to
import one adult, male bottlenose
dolphin had been submitted by Theater
of the Sea and a request for a public
display permit to import one adult,
female beluga whale had been
submitted by Sea World, Inc. The
requested permits have been issued
under the authority of the Marine
Mammal Protection Act of 1972, as
amended (16 U.S.C. 1361 et seq.), and
the Regulations Governing the Taking
and Importing of Marine Mammals (50
CFR part 216).

Dated: May 21, 2004.
Stephen L. Leathery,

Chief, Permits, Conservation and Education
Division, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 04-12056 Filed 5-26—-04; 8:45 am]

BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 051704G]

Endangered Species; File No. 1486

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Receipt of application.

SUMMARY: Notice is hereby given that
Harold M. Brundage, Environmental
Research and Consulting, Inc., 112
Commons Court, Chadds Ford, PA
19317, has applied in due form for a
permit to take shortnose sturgeon
(Acipenser brevirostrum) for purposes of
scientific research.

DATES: Written, telefaxed, or e-mail
comments must be received on or before
June 28, 2004.

ADDRESSES: The application and related
documents are available for review
upon written request or by appointment
in the following office(s):

Permits, Conservation and Education
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910; phone
(301)713-2289; fax (301)713-0376; and

Northeast Region, NMFS, One
Blackburn Drive, Gloucester, MA
01930-2298; phone (978)281-9200; fax
(978)281-9371.

Written comments or requests for a
public hearing on this application
should be mailed to the Chief, Permits,
Conservation and Education Division,
F/PR1, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910. Those
individuals requesting a hearing should
set forth the specific reasons why a
hearing on this particular request would
be appropriate.

Comments may also be submitted by
facsimile at (301)713-0376, provided
the facsimile is confirmed by hard copy
submitted by mail and postmarked no
later than the closing date of the
comment period.

Comments may also be submitted by
e-mail. The mailbox address for
providing email comments is
NMFS.PriComments@noaa.gov. Include
in the subject line of the e-mail
comment the following document
identifier: File No. 1475.

FOR FURTHER INFORMATION CONTACT:
Jennifer Jefferies or Amy Sloan,
(301)713-2289.

SUPPLEMENTARY INFORMATION: The
subject permit is requested under the
authority of the Endangered Species Act
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of 1973, as amended (ESA; 16 U.S.C.
1531 et seq.) and the regulations
governing the taking, importing, and
exporting of endangered and threatened
species (50 CFR 222-226).

The purpose of the project is to
conduct research and monitoring of
shortnose sturgeon in the Delaware
River/Estuary and the Chesapeake Bay.
Researchers would characterize habitat
use, relative abundance, juvenile
recruitment, and temporal and spatial
distributions of this species through the
following research methodologies:
capture via trawls and gillnets, measure,
genetic sampling, PIT and floy T-bar
tagging, and release of 970 juvenile and
2470 adult shortnose sturgeon
throughout the Delaware River/Estuary
and 30 juvenile and 100 adult shortnose
sturgeon in the Chesapeake Bay,
annually. In addition, a subset of 30
juveniles and 30 adults annually in the
Delaware River/Estuary would also have
internal ultrasonic transmitters
implanted. An accidental mortality
request of 25 juvenile and 25 adult fish
is requested over the life of the permit.
The researchers are requesting
authorization for these activities for five
years.

Dated: May 24, 2004.
Stephen L. Leathery,

Chief, Permits, Conservation and Education
Division, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 04—12055 Filed 5—26—04; 8:45 am)]
BILLING CODE 3510-22-S

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.
SUMMARY: The Leader, Regulatory
Information Management Group, Office
of the Chief Information Officer, invites
comments on the proposed information
collection requests as required by the
Paperwork Reduction Act of 1995.
DATES: Interested persons are invited to
submit comments on or before July 26,
2004.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. chapter 35) requires that
the Office of Management and Budget
(OMB) provide interested Federal
agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or

Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Regulatory Information Management
Group, Office of the Chief Information
Officer, publishes that notice containing
proposed information collection
requests prior to submission of these
requests to OMB. Each proposed
information collection, grouped by
office, contains the following: (1) Type
of review requested, e.g. new, revision,
extension, existing or reinstatement; (2)
title; (3) summary of the collection; (4)
description of the need for, and
proposed use of, the information; (5)
respondents and frequency of
collection; and (6) reporting and/or
recordkeeping burden. OMB invites
public comment. The Department of
Education is especially interested in
public comment addressing the
following issues: (1) Is this collection
necessary to the proper functions of the
Department; (2) will this information be
processed and used in a timely manner;
(3) is the estimate of burden accurate;
(4) how might the Department enhance
the quality, utility, and clarity of the
information to be collected; and (5) how
might the Department minimize the
burden of this collection on the
respondents, including through the use
of information technology.

Dated: May 24, 2004.
Angela C. Arrington,

Leader, Regulatory Information Management
Group, Office of the Chief Information Officer.

Office of the Undersecretary

Type of Review: New.

Title: Reading First Implementation
Evaluation.

Frequency: Biennially.

Affected Public: State, local, or tribal gov't,
SEAs or LEAs.

Reporting and Recordkeeping Hour
Burden:

Responses: 8,250.
Burden Hours: 4,125.

Abstract: The proposed data collection is
necessary to complete a national evaluation
of Reading First. The purpose of this
evaluation is to assess how the Reading First
program is being implemented in a nationally
representative sample of Reading First
schools. The Reading Implementation
Evaluation will use surveys of teachers,
literacy coaches, and principals to answer the
evaluation questions.

Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov, by
selecting the “Browse Pending Collections”
link and by clicking on link number 2546.
When you access the information collection,
click on “Download Attachments” to view.
Written requests for information should be
addressed to Department of Education, 400
Maryland Avenue, SW., Potomac Center, 9th
Floor, Washington, DC 20202—4700. Requests
may also be electronically mailed to the

Internet address OCIO_RIMG@ed.gov or
faxed to 202—-245-6623. Please specify the
complete title of the information collection
when making your request.

Comments regarding burden and/or the
collection activity requirements should be
directed to Katrina Ingalls at her e-mail
address Katrina.Ingalls@.ed.gov. Individuals
who use a telecommunications device for the
deaf (TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—-8339.

[FR Doc. 04-12022 Filed 5-26—04; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Agency Information Collection
Extension

AGENCY: U.S. Department of Energy.
ACTION: Notice and Request for
Comments.

SUMMARY: The Department of Energy
(DOE), pursuant to the Paperwork
Reduction Act of 1995, intends to
extend for three years, an information
collection package with the Office of
Management and Budget (OMB). The
Department’s Office of Environment,
Safety and Health information
collection package, 1910-5105, allows
the Department and its contractors to
provide management control and
oversight over health and safety
programs concerning worker exposure
to ionizing radiation. Comments are
invited on: (a) Whether the extended
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

DATES: Comments regarding this
proposed information collection must
be received on or before July 26, 2004.
If you anticipate difficulty in submitting
comments within that period, contact
one of the persons listed in the
ADDRESSES section as soon as possible.
ADDRESSES: Written comments may be
sent to:

Dr. Judith D. Foulke, Office of Worker
Protection Policy and Programs (EH-
52), Building 270/CC, Office of
Environment, Safety and Health, U.S.
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Department of Energy, 1000
Independence Ave., SW., Washington,
DC 20585-1290; or by fax at (301)
903-7773 or by e-mail at
Judy.Foulke@eh.doe.gov.

Susan L. Frey, Director, Records
Management Division, (IM—11),
Germantown Bldg., Office of the Chief
Information Officer, U.S. Department
of Energy, 1000 Independence Ave.,
SW., Washington, DC 20585-1290, or
by fax at (301) 903—-9061 or by e-mail
at sharon.evelin@hgq.doe.gov.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to the two individuals specified
in the ADDRESSES section.
SUPPLEMENTARY INFORMATION: This
package contains: (1) Current OMB
Number: OMB No. 1910-5105; (2)
Package Title: Occupational Radiation
Protection; (3) Type of Review:
Renewal; (4) Purpose: the recordkeeping
and reporting requirements that
comprise this information collection
will permit DOE and its contractors to
provide management control and
oversight over health and safety
programs concerning worker exposure
to ionizing radiation; (5) Respondents:
35 DOE management and operating
contractors and 15 other contractors; (6)
Estimated Number of Burden Hours:
50,000 following each revision of 10
CFR 835 and 5000 for other years.

Statutory Authority: Section 3507(h)(1) of
the Paperwork Reduction Act of 1995
(Publication No. 104-13) (44 U.S.C. 3501 et
seq.).

Issued in Washington, DC on May 21,
2004.
Susan L. Frey,

Director, Records Management Division,
Office of the Chief Information Officer.

[FR Doc. 04-12032 Filed 5—-26—04; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Office of Environmental Management
Site-Specific Advisory Board Renewal

Pursuant to Section 14(a)(2)(A) of the
Federal Advisory Committee Act (Pub.
L. No. 92—-463), in accordance with Title
41 of the Code of Federal Regulations,
section 102-3.65(a), and following
consultation with the Committee
Management Secretariat, General
Services Administration, notice is
hereby given that the Environmental
Management Site-Specific Advisory
Board has been renewed for a two-year
period beginning May 16, 2004. The
Environmental Management Site-

Specific Advisory Board will provide
advice and recommendations to the
Assistant Secretary for Environmental
Management.

The Board provides the Assistant
Secretary for Environmental
Management (EM) with information,
advice, and recommendations
concerning issues affecting the EM
program at various sites. These site-
specific issues include clean-up
standards and environmental
restoration; waste management and
disposition; stabilization and
disposition of non-stockpile nuclear
materials; excess facilities; future land
use; long-term stewardship; risk
assessment and management; and
science and technology activities.

Furthermore, the renewal of the
Environmental Management Site-
Specific Advisory Board has been
determined to be essential to the
conduct of Department of Energy
business and to be in the public interest
in connection with the performance of
duties imposed on the Department of
Energy by law and agreement. The
Board will operate in accordance with
the provisions of the Federal Advisory
Committee Act, and rules and
regulations issued in implementation of
those Acts.

Further information regarding this
Advisory Board may be obtained from
Ms. Sandra L. Waisley at (202) 586—
3087.

Issued in Washington, DC on May 17,
2004.

James N. Solit,

Advisory Committee Management Officer.
[FR Doc. 04-12031 Filed 5-26—-04; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 12056-001]

Trinity River Authority of Texas; Notice
of Surrender of Preliminary Permit

May 20, 2004.

Take notice that Trinity River
Authority of Texas, permittee for the
proposed Lake Livingston Dam Project,
has requested that its preliminary
permit be terminated. The permit was
issued on September 27, 2001, and
would have expired on August 31,
2004.1 The project would have been
located on the Trinity River in San

196 FERC {62,322.

Jacinto, Polk, Walker, and Trinity
Counties, Texas.

The permittee filed the request on
April 21, 2004, and the preliminary
permit for Project No. 12056 shall
remain in effect through the 30th day
after issuance of this notice unless that
day is a Saturday, Sunday, part-day
holiday that affects the Commission, or
legal holiday as described in section 18
CFR 385.2007, in which case the
effective date is the first business day
following that day. New applications
involving this project site, to the extent
provided for under 18 CFR part 4, may
be filed on the next business day.

Linda Mitry,

Acting Secretary.

[FR Doc. E4—-1221 Filed 5-26-04; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EC04-110-000, et al.]

Michigan Electric Transmission
Company, LLC, et al.; Electric Rate and
Corporate Filings

May 19, 2004.

The following filings have been made
with the Commission. The filings are
listed in ascending order within each
docket classification.

1. Michigan Electric Transmission

[Docket Nos. EC04-110-000 and ER04—-847—
000]

Take notice that on May 17, 2004,
Michigan Electric Transmission
Company, LLC (METC) submitted an
application under sections 203 and 205
of the Federal Power Act, 16 U.S.C.
824b and 824d and parts 33 and 35 of
the Commission’s regulations, 18 CFR
parts 33 and 35, for approval to transfer
undivided ownership interests in
certain of METC'’s extra high voltage
transmission facilities to the Michigan
South Central Power Agency (MSCPA)
and Michigan Public Power Agency
(MPPA) (jointly, the Michigan Agencies)
and for approval or acceptance of (1a) a
new MSCPA 2004 Transmission
Ownership and Operating Agreement
between METC and MSCPA; and (2) a
new MPPA 2004 Transmission
Ownership and Operating Agreement
between METC and MPPA (collectively,
2004 O&O Agreements). METC seeks an
effective date for the 2004 O&O
Agreements of the closing date of the
transfers described above.

Comment Date: June 8, 2004.
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2. Calpine King City Cogen, LLC

[Docket No. EG04—-69—-000]

Take notice that on May 18, 2004,
Calpine King City Cogen, LLC
(Applicant) filed with the Federal
Energy Regulatory Commission an
application for determination of exempt
wholesale generator status pursuant to
part 365 of the Commission’s
regulations.

Applicant states that it is a Delaware
limited liability company, operates a
120 megawatt natural gas-fired
combined cycle electric generating
facility located in King City, Monterrey
County, California.

Applicant further states that copies of
the application were served upon the
United States Securities and Exchange
Commission and California Public
Utilities Commission.

Comment Date: June 8, 2004.

3. Florida Power & Light Company

[Docket No. ER93—465-033]

Take notice that on May 14, 2004,
Florida Power & Light Company filed a
compliance filing in accordance with
the Commission’s order issued
December 16, 2003, in Docket No.
ER93-465-033, Florida Power & Light
Co., 105 FERC {61,287 (2003), order on
reh’g, 106 FERC { 61,204 (2004).

Comment Date: June 4, 2004.

4. Southern California Water Company

[Docket No. EL02-129-002]

Take notice that on May 7, 2004,
Southern California Water Company,
(SCWC) tendered for filing a refund
report in compliance with the
Commission’s Letter Order issued
March 26, 2004, in Docket No. EL02—
129-000 (106 FERC { 61,305).

SCWC states that a copy of this filing
has been served by mail on Mirant
Americas Energy Marketing, L.P. and
the California Public Utilities
Commission.

Comment Date: May 28, 2004.

5. Pacific Gas and Electric Company,
Complaint v. California Independent
System Operator Corporation,
Respondent

[Docket No. EL04-103-000]

Take notice that on May 18, 2004,
Pacific Gas and Electric Company
(PG&E) tendered for filing with the
Commission pursuant to rule 206 of the
Commission’s rules of practice and
procedure, 18 CFR 385.206, a Complaint
Requesting Relief. PG&E filed the
Compliant against California
Independent System Operator
Corporation (CAISO) and requests the
Commission to establish an
investigation into unjust and

unreasonable cost allocation, but hold
such proceeding in abeyance for a
period of six months pending
consideration of an expected CAISO
tariff amendment which would provide
a basis for reallocating such unjust and
unreasonable costs.

Comment Date: June 7, 2004.

6. Mirant Kendall, LLC

[Docket No. ER04—650—-001]

Take notice that on May 10, 2004,
Mirant Kendall, LLC (Mirant Kendall)
submitted, pursuant to the
Commission’s Letter Order issued May
6, 2004, notification of approval of the
Bankruptcy Court for Mirant Kendall to
enter into the Substation Agreement on
April 7, 2004.

Comment Date: June 4, 2004.

7. Reliant Energy Aurora, LP

[Docket No. ER04-662—-001]

Take notice that on May 14, 2004
Reliant Energy Aurora, LP (Aurora) filed
an amended Black Start Service
Agreement between Reliant Energy
Aurora, LP and Commonwealth Edison
to conform with Order 614. Aurora
states that this filing is made in
compliance with a Letter Order issued
April 30, 2004, in Docket No. ER04—
662—-000.

Aurora states that copies of this filing
were served upon persons designated on
the official service list compiled by the
Secretary in this proceeding and the
parties to the agreement.

Comment Date: June 4, 2004.

8. California Independent System
Operator Corporation

[Docket No. ER03-683—-005]

Take notice that on May 17, 2004, the
California Independent System Operator
Corporation (ISO) submitted a filing to
comply with the “Order on Compliance
Filing” issued April 16, 2004, in Docket
Nos. ER03-683—-002 and 003, 107 FERC
{61,042, and the “Order on Rehearing”
issued April 16, 2004, in Docket No.
ER03-683-001,107 FERC  61,028.

The ISO states that it has served
copies of this filing upon all parties on
the official service list for the above-
referenced proceeding. In addition, the
ISO states that it is posting the filing on
the ISO home page.

Comment Date: June 7, 2004.

9. Ohms Energy Company, LLC.

[Docket No. ER04-848—-000]

Take notice that on May 17, 2004,
Ohms Energy Company, LLC. (OEC)
petitioned the Commission for
acceptance of OEC Rate Schedule FERC
No. 1; the granting of certain blanket
approvals, including the authority to

sell electricity at market-based rates;
and the waiver of certain Commission
regulations. OEC states that it intends to
engage in wholesale electric power and
energy purchases and sales as a
marketer. OEC requests that the rate
schedule be effective 60 days after
filing, or the date the Commission issues
an order accepting the rate schedule,
whichever occurs first.

Comment Date: June 7, 2004.

10. GenWest, LLC

[Docket No. ER04-849-000]

Take notice that on May 14, 2004,
GenWest, LLC (GenWest) submitted a
tariff for Emergency Redispatch Service.
GenWest requests an effective date of
May 17, 2004.

GenWest states that a copy of this
filing was served upon Public Utility
Commission of Nevada, Nevada Power
Company, and Southern Nevada Water
Authority.

Comment Date: June 4, 2004.

11. PJM Interconnection, L.L.C.

[Docket No. ER04-851-000]

Take notice that on May 14, 2004,
PJM Interconnection, L.L.C. (PJM),
tendered for filing an executed
Transition Service Agreement with
Exelon Generation Company, L.L.C.
(ExGen), for use solely in connection
with a dynamic schedule to the
Hannibal, Ohio facility of Ormet
Primary Aluminum Corporation
(Ormet). PJM states that the agreement
ratifies, amends, and replaces, effective
May 15, 2004, the unexecuted service
agreement filed by PJM in this
proceeding on April 30, 2004. PJM
further states that the service agreement
is intended solely as a short-term
transitional agreement to accommodate
continuation for a few months of the
unique arrangements that were in place
for service to Ormet prior to the
integration of Commonwealth Edison
Company (ComEd) into PJM. PJM
requests that the Commission waive
certain otherwise applicable provisions
of its tariff to accommodate
continuation of this dynamic schedule
through its short remaining term. PJM
requests that the agreement be accepted
effective May 15, 2004, and therefore
requests waiver of the 60-day notice
requirement.

PJM states that copies of this filing
were served upon ExGen and the state
commissions in the PJM region.

Comment Date: June 4, 2004.

Standard Paragraph

Any person desiring to intervene or to
protest this filing should file with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
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20426, in accordance with rules 211 and
214 of the Commission’s rules of
practice and procedure (18 CFR 385.211
and 385.214). Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. All such
motions or protests should be filed on
or before the comment date, and, to the
extent applicable, must be served on the
applicant and on any other person
designated on the official service list.
This filing is available for review at the
Commission or may be viewed on the
Commission’s Web site at http://
www.ferc.gov, using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
filed to access the document. For
assistance, call (202) 502—8222 or TTY,
(202) 502—8659. Protests and
interventions may be filed electronically
via the Internet in lieu of paper; see 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “e-Filing” link. The
Commission strongly encourages
electronic filings.

Magalie R. Salas,

Secretary.

[FR Doc. E4-1218 Filed 5-26—04; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 2543-000]

Clark Fork and Blackfoot, LLC; Notice
of Scoping Meetings and Soliciting
Scoping Comments

May 20, 2004.

Take notice that the following scoping
meetings will be held by staff of the
Federal Energy Regulatory Commission
(Commission), where the Commission
will solicit comments in anticipation of
an application to surrender the license
for the Milltown Dam Project:

a. Type of Application: It is
anticipated that after the Environmental
Protection Agency has completed its
Record of Decision on its proposed
cleanup plan for the Milltown
Reservoir, Clark Fork and Blackfoot,
LLC (licensee for the Milltown Dam
Project) would file an application for
surrender of the project license,
pursuant to Commission rules and
regulations.

b. Project No.: 2543.

c. Licensee: Clark Fork and Blackfoot,
LLC.

d. Name of Project: Milltown Dam
Project.

e. Location: Confluence of the Clark
Fork River and the Blackfoot River in
Missoula County, Montana.

f. To Be Filed Pursuant to: Federal
Power Act, 16 U.S.C. 791(a)-825(r).

g. Applicant Contact: William W.
Thompson, PE, Senior Engineer,
NorthWestern Energy, 40 East
Broadway, Butte, MT 59701.

h. FERC Contact: Robert Grieve at
(202) 502—-8752, or
robert.grieve@ferc.gov.

i. Deadline for Filing Scoping
Comments: June 21, 2004.

All documents (original and eight
copies) should be filed with: Magalie R.
Salas, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

Scoping comments may be filed
electronically via the Internet in lieu of
paper. The Commission strongly
encourages electronic filings. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site (http://www.ferc.gov) under the “‘e-
Filing” link. For assistance, contact
FERC Online Support at
FERCOnlineSupport@ferc.gov. or toll-
free at 1-866—-208-3676, or for TTY,
(202) 502-8659.

i. On May 17, 2004, the U.S.
Environmental Protection Agency (EPA)
and the Montana Department of
Environmental Quality (DEQ) released a
Revised Proposed Plan for the Milltown
Reservoir Sediments Operable Unit of
the Milltown Reservoir Superfund Site.
The EPA has scheduled meetings for
June 9 and 10, 2004, to accept
comments on the plan. Those comments
will play a role in the EPA’s Record of
Decision (ROD) for the Milltown
Reservoir, expected this fall. Subsequent
to EPA’s ROD, the Commission
anticipates Clark Fork and Blackfoot,
LLC will file an application for
surrender of its license for the Milltown
Dam Project, pursuant to 18 CFR 6.1. To
expedite the process, Commission staff
will be present at EPA’s scheduled
public meetings to solicit comments
from the public on the anticipated
surrender application.

j. Scoping Process: The Commission
intends to prepare either an
Environmental Assessment (EA) or an
Environmental Impact Statement (EIS)
on the anticipated surrender application
in accordance with the National
Environmental Policy Act. The EA or
EIS will consider both site-specific and
cumulative environmental impacts and
reasonable alternatives to the proposed
action.

Scoping Meetings

The EPA noticed its meetings on May
17, 2004. We invite all interested
agencies, non-governmental
organizations, Native American tribes,
and individuals to attend one or more
of the meetings and to assist the
Commission staff in identifying the
scope of environmental issues to be
analyzed in the EA or EIS. The times
and locations of these meetings are as
follows:

Wednesday, June 9, 2004, Bonner
School Gym, 9045 Highway 200,
Bonner, Montana. Open house: 6—7
p-m. Public meeting: 7-10 p.m.

Thursday June 10, 2004, Opportunity
Community Center, Hauser and
Stewart (kitty-corner from Solan’s
grocery), Opportunity, Montana. Open
house: 6—7 p.m. Public meeting: 7-10
p.m.

At the scoping meetings, the
Commission staff will: (1) Summarize
the procedures by which the
Commission will process the
anticipated surrender application; (2)
solicit from the meeting participants all
available information, especially
quantifiable data, on the resources at
issue; (3) encourage statements from
experts and the public on issues that
should be analyzed in the EA or EIS,
including viewpoints in opposition to,
or in support of; (4) determine the
resource issues to be addressed in the
EIS; and (5) identify those issues that
require a detailed analysis, as well as
those issues that do not require a
detailed analysis.

Procedures

Individuals, organizations, and
agencies with environmental expertise
and concerns are encouraged to attend
the meeting and to assist the staff in
defining and clarifying the issues to be
addressed in an EA or EIS.

Linda Mitry,

Acting Secretary.

[FR Doc. E4-1219 Filed 5-26-04; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Application To Amend
Project Boundary and Soliciting
Comments, Motions To Intervene, and
Protests

May 20, 2004,

Take notice that the following
application has been filed with the
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Commission and is available for public
inspection:

a. Application Type: Amendment to
remove project lands from the project
boundary.

b. Project No.: 1490-035.

c. Date Filed: March 24, 2004.

d. Applicant: Brazos River Authority.

e. Name of Project: Morris Sheppard
Hydroelectric Project.

f. Location: The project is located on
the Possum Kingdom Reservoir on the
Brazos River in Palo Pinto County,
Texas. This project does not occupy any
Federal or tribal lands.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a), 825(r), 799 and
801.

h. Applicant Contact: Mr. Phillip J.
Ford, General Manager/CEO, Brazos
River Authority, 4600 Cobbs Drive, P.O.
Box 7555, Waco, TX 76714—7555, (254)
761-3100.

i. FERC Contact: Any questions on
this notice should be addressed to
Patricia W. Gillis at (202) 502—8735, or
e-mail address: patricia.gillis@ferc.gov.

j. Deadline for Filing Comments and
or Motions: June 21, 2004.

All documents (original and eight
copies) should be filed with: Ms.
Magalie R. Salas, Secretary, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426.
Please include the project number (P—
1490-035) on any comments or motions
filed. Comments, protests, and
interventions may be filed electronically
via the Internet in lieu of paper. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “‘e-Filing” link. The
Commission strongly encourages e-
filings.

k. Description of Request: Brazos
River Authority (Authority) is seeking
Commission authorization to sell and
remove from the project boundary,
approximately 33 acres of project lands
(located in the middle portion of
Possum Kingdom Reservoir
approximately 18 river miles upstream
from the Morris Sheppard Dam). These
lands are part of one of the 28
recreational areas approved as part of
the Authority’s Recreation Plan in 1991
(59 FERC 1 62,162). The Authority
would retain a 75-foot buffer strip at the
site within the project boundary for
public access. The removed lands
would be sold to a private developer for
condominium construction.

1. Locations of the Application: A
copy of the application is available for
inspection and reproduction at the
Commission’s Public Reference Room,
located at 888 First Street, NE., Room
2A, Washington, DC 20426, or by calling
(202) 502—8371. This filing may also be

viewed on the Commission’s Web site at
http://www.ferc.gov using the
“eLibrary” link. Enter the docket
number excluding the last three digits in
the docket number field to access the
document. You may also register online
at http://www.ferc.gov/docs-filing/
esubscription.asp to be notified via e-
mail of new filings and issuances
related to this or other pending projects.
For assistance, call 1-866—208-3676 or
e-mail FERCOnlineSupport@ferc.gov,
for TTY, call (202) 502—-8659. A copy is
also available for inspection and
reproduction at the address in item (h)
above.

m. Individuals desiring to be included
on the Commission’s mailing list should
so indicate by writing to the Secretary
of the Commission.

n. Comments, Protests, or Motions to
Intervene—Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of rules of practice and
procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

o. Filing and Service of Responsive
Documents—Any filings must bear in
all capital letters the title
“COMMENTS”,
“RECOMMENDATIONS FOR TERMS
AND CONDITIONS”, “PROTEST”’, or
“MOTION TO INTERVENE”, as
applicable, and the Project Number of
the particular application to which the
filing refers. All documents (original
and eight copies) should be filed with:
Magalie R. Salas, Secretary, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426.
A copy of any motion to intervene must
also be served upon each representative
of the Applicant specified in the
particular application.

p. Agency Comments—Federal, State,
and local agencies are invited to file
comments on the described application.
A copy of the application may be
obtained by agencies directly from the
Applicant. If an agency does not file
comments within the time specified for
filing comments, it will be presumed to
have no comments. One copy of an

agency’s comments must also be sent to
the Applicant’s representatives.

Linda Mitry,

Acting Secretary.

[FR Doc. E4-1220 Filed 5-26-04; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-7667-6]
Notice of Open Meeting, Environmental

Financial Advisory Board, Workshop
on Financial Assurance Mechanisms

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: The United States
Environmental Protection Agency’s
Environmental Financial Advisory
Board (EFAB) will hold an open
meeting of its Preventing Future Non-
Funded Abandoned Sites Project
Workgroup.

EFAB is chartered with providing
analysis and advice to the EPA
Administrator and program offices on
issues relating to environmental finance.
The purpose of this meeting is for the
EFAB to collect information and ideas
with respect to a number of important
financial assurance topics. The first day
of the workshop will examine the
financial test for self-insurance and
corporate guarantees, corporate sibling
guarantees, and disclosure issues. The
second day will focus on a number of
insurance issues, including the
strengths and pitfalls of insurance,
insurer ratings and capitalization
requirements, and captive insurance.
Each day will be structured to address
the issues via a series of panel
discussions involving experts from
federal and state governments; finance,
banking, and accounting firms;
insurance companies and brokers;
business and industry; the legal
community; and environmental
organizations.

The meeting is open to the public, but
seating may be limited. Because of
building security requirements, all
members of the public who wish to
attend this meeting must register in
advance, no later than Thursday, June
10, 2004.

DATES: June 14, 2004 from 9 a.m.-5
p.m., and June 15, 2004 from 9 a.m.—
4:30 p.m.

ADDRESSES: ConEdison, 4 Irving Place,
19th Floor, New York, NY 10003.

FOR FURTHER INFORMATION CONTACT: To
register for the meeting or get further
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information, please contact Timothy
McProuty, U.S. EPA, at 202—564-4996
or mcprouty.timothy@epa.gov.

Dated: May 17, 2004.
Joseph Dillon,

Director, Office of Enterprise Technology and
Innovation.

[FR Doc. 04—12019 Filed 5-26—04; 8:45 am]
BILLING CODE 6560-50-P

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

Sunshine Act Meeting

DATE AND TIME: Friday, June 4, 2004, 10
a.m. Eastern Time.

PLACE: Clarence M. Mitchell, Jr.
Conference Room on the Ninth Floor of
the EEOC Office Building, 1801 “L”
Street, NW., Washington, DC 20507.
STATUS: The meeting will be open to the
public.

MATTERS TO BE CONSIDERED:
Open Session

1. Announcement of Notation Votes,
and

2. Revisions to the Employer
Information Report (EEO-1).

Note: In accordance with the Sunshine Act,
this meeting will be open to public
observation of the Commission’s
deliberations and voting. (In addition to
publishing notices on EEOC Commission
meetings in the Federal Register, the
Commission also provides a recorded
announcement a full week in advance on
future Commission sessions.)

Please telephone (202) 663-7100
(voice) and (202) 663—4074 (TTY) at any
time for information on these meetings.
CONTACT PERSON FOR MORE INFORMATION:
Stephen Llewellyn, Acting Executive
Officer on (202) 663—4070.

Dated: May 25, 2004.

Stephen Llewellyn,

Acting Executive Officer, Executive
Secretariat.

[FR Doc. 04—12188 Filed 5—25-04; 3:05 pm]
BILLING CODE 6750-06-M

FEDERAL COMMUNICATIONS
COMMISSION

Notice of Public Information
Collection(s) Being Reviewed by the
Federal Communications Commission

May 18, 2004.

SUMMARY: The Federal Communications
Commission, as part of its continuing
effort to reduce paperwork burden
invites the general public and other
Federal agencies to take this

opportunity to comment on the
following information collection(s), as
required by the Paperwork Reduction
Act of 1995, Pub. L. 104-13. An agency
may not conduct or sponsor a collection
of information unless it displays a
currently valid control number. No
person shall be subject to any penalty
for failing to comply with a collection
of information subject to the Paperwork
Reduction Act (PRA) that does not
display a valid control number.
Comments are requested concerning (a)
Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
(b) the accuracy of the Commission’s
burden estimate; (c) ways to enhance
the quality, utility, and clarity of the
information collected; and (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology.

DATES: Written Paperwork Reduction
Act (PRA) comments should be
submitted on or before June 28, 2004. If
you anticipate that you will be
submitting comments, but find it
difficult to do so within the period of
time allowed by this notice, you should
advise the contact listed below as soon
as possible.

ADDRESSES: Direct all comments
regarding this Paperwork Reduction Act
submission to Judith B. Herman, Federal
Communications Commission, Room 1—
C804, 445 12th Street, SW., Washington,
DC 20554 or via the Internet to Judith-
B.Herman@fcc.gov.

FOR FURTHER INFORMATION CONTACT: For
additional information or copies of the
information collection(s), contact Judith
B. Herman at 202—418-0214 or via the
Internet at Judith-B.Herman@fcc.gov.
SUPPLEMENTARY INFORMATION:

OMB Control No.: 3060-1058.

Title: FCC Wireless
Telecommunications Bureau
Application or Notification for
Spectrum Leasing Arrangement.

Form No: FCC Form 603-T.

Type of Review: Extension of a
currently approved collection.

Respondents: Business or other for-
profit, not-for-profit institutions, and
state, local and tribal government.

Number of Respondents: 1,490.

Estimated Time Per Response: 4
hours.

Frequency of Response: On occasion
reporting requirement and
recordkeeping requirement.

Total Annual Burden: 7,453 hours.

Total Annual Cost: $1,221,860.

Privacy Act Impact Assessment: Not
applicable.

Needs and Uses: The required
application and notifications will
provide the Commission with useful
information about spectrum usage and
helps to ensure that licensees and
lessees are complying with Commission
interference and non-interference
related policies and rules. Similar
information and verification
requirements have been used in the past
for licensees operating under
authorizations, and such requirements
will serve to minimize interference,
verify lessees are legally and technically
qualified to hold licenses, and ensure
compliance with Commission rules. The
Commission sought and received
emergency clearance for the FCC Form
603-T and their rules in January 2004.
The Commission is now seeking
extension (no change) for this
information collection in order to obtain
the full three year clearance.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 04-12046 Filed 5-26—04; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

[DA 04-1405]

Announcement of Next Meeting Date
and Agenda of Consumer Advisory
Committee

AGENCY: Federal Communications
Commission.

ACTION: Announcement of meeting.

SUMMARY: This document announces the
next meeting date and agenda of the
Consumer Advisory Committee whose
purpose is to make recommendations to
the Federal Communications
Commission (“Commission”) regarding
consumer issues within the jurisdiction
of the Commission and to facilitate the
participation of consumers (including
people with disabilities and
underserved populations, such as
Native Americans and persons living in
rural areas) in proceedings before the
Commission.

DATES: The next meeting of the
Committee will take place on Friday,
June 18, 2004, from 9 a.m. to 4 p.m.
ADDRESSES: Federal Communications
Commission, 445 12th Street, SW.,
Room TW-C305, Washington, DC
20554.

FOR FURTHER INFORMATION CONTACT:
Scott Marshall, 202—418-2809 (voice),
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202—418-0179 (TTY) or e-mail:
scott.marshall@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Public
Notice DA 04—1405 released May 19,
2004. The Commission announced the
next meeting date and meeting agenda
of its Consumer Advisory Committee.

Purpose and Functions

The purpose of the Committee is to
make recommendations to the
Commission regarding consumer issues
within the jurisdiction of the
Commission and to facilitate the
participation of consumers (including
people with disabilities and
underserved populations, such as
Native Americans and persons living in
rural areas) in proceedings before the
Commission.

Meeting Agenda

At its June 18, 2004 meeting, the
Committee will (1) receive briefings by
FCC staff regarding Agency activities;
(2) receive a progress report from its
Broadband Working Group; and (3)
receive a briefing by its Homeland
Security working group regarding
problems and solutions raised at the
March 25th homeland security
disability summit. The Committee will
also discuss truth in billing issues with
representatives of public and private
stakeholders. Time will be allotted
between 10 a.m. and 12 p.m. for
working group breakout sessions.

A copy of the May 19, 2004, Public
Notice is available in alternate formats
(Braille, cassette tape, large print or
diskette) upon request. It is also posted
on the Commission’s Web site at http:/
/www.fcc.gov/cgb/cac. Meeting minutes
will be available for public inspection at
the FCC headquarters building and will
be posted on the Commission’s Web site
at http://www.fcc.gov/cgb/cac.

The Committee meeting will be open
to the public and interested persons
may attend the meeting and
communicate their views. Members of
the public will have an opportunity to
address the Committee on issues of
interest to them and the Committee.
Written comments for the Committee
may also be sent to the Committee’s
Designated Federal Officer, Scott
Marshall.

The meeting site is fully accessible to
people using wheelchairs or other
mobility aids. Meeting agendas and
handouts will be provided in accessible
format; sign language interpreters, open
captioning, and assistive listening
devices will be provided on site. The
meeting will be webcast with open
captioning at http://www.fcc.gov/cgb/

cac. Request other reasonable
accommodations for people with
disabilities as early as possible; please
allow at least 5 days advance notice.
Include a description of the
accommodation you will need including
as much detail as you can. Also include
a way we can contact you if we need
more information. Last minute requests
will be accepted, but may be impossible
to fill. Send an e-mail to: fec504@fcc.gov
or call the Consumer & Governmental
Affairs Bureau at 202—418-0530 (voice),
202—418-0432 (TTY).

Federal Communications Commission.
K. Dane Snowden,

Chief, Consumer & Governmental Affairs
Bureau.

[FR Doc. 04-12045 Filed 5-26—-04; 8:45 am]|
BILLING CODE 6712-01-P

FEDERAL RESERVE SYSTEM

Notice of Proposals to Engage in
Permissible Nonbanking Activities or
to Acquire Companies that are
Engaged in Permissible Nonbanking
Activities

The companies listed in this notice
have given notice under section 4 of the
Bank Holding Company Act (12 U.S.C.
1843) (BHC Act) and Regulation Y (12
CFR Part 225) to engage de novo, or to
acquire or control voting securities or
assets of a company, including the
companies listed below, that engages
either directly or through a subsidiary or
other company, in a nonbanking activity
that is listed in § 225.28 of Regulation Y
(12 CFR 225.28) or that the Board has
determined by Order to be closely
related to banking and permissible for
bank holding companies. Unless
otherwise noted, these activities will be
conducted throughout the United States.

Each notice is available for inspection
at the Federal Reserve Bank indicated.
The notice also will be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
question whether the proposal complies
with the standards of section 4 of the
BHC Act. Additional information on all
bank holding companies may be
obtained from the National Information
Center website at www.ffiec.gov/nic/.

Unless otherwise noted, comments
regarding the applications must be
received at the Reserve Bank indicated
or the offices of the Board of Governors
not later than June 10, 2004.

A. Federal Reserve Bank of Chicago
(Patrick Wilder, Assistant Vice
President) 230 South LaSalle Street,
Chicago, Illinois 60690—1414:

1. Marshall &llsley Corporation,
Milwaukee, Wisconsin; to acquire
indirectly through its wholly—owned
subsidiary, Metavante Corporation, 100
percent of the voting shares of NYCE
Corporation, Montvale, New Jersey, and
thereby indirectly acquire Everlink
Payment Services, Inc., a majority—
owned subsidiary of NYCE operating in
Canada, and therefore engage in certain
data processing activities abroad,
pursuant to section 225.28(b)(14)(i) of
Regulation Y.

2. Marshall & Ilsley Corporation,
Milwaukee, Wisconsin; to acquire
indirectly through its wholly—owned
subsidiary, Metavante Corporation, 100
percent of the voting shares of
Advanced Financial Solutions, Inc., and
thereby indirectly acquire all of the
limited liability company interests of
CheckClear L.L.C., and Medical Banking
Exchange L.L.C., all located in
Oklahoma City, Oklahoma, and thereby
engage in certain data processing
activities, pursuant to section
225.28(b)(14)(i) of Regulation Y.

B. Federal Reserve Bank of Cleveland
(Nadine W. Wallman, Assistant Vice
President) 1455 East Sixth Street,
Cleveland, Ohio 44101-2566:

1. Wesbanco, Inc., and WOCC, Inc.,
both of Wheeling, West Virginia; to
acquire Western Ohio Financial
Corporation, and thereby indirectly
acquire Cornerstone Bank, both of
Springfield, Ohio, and thereby engage in
operating a savings association,
pursuant to section 225.28(b)(4)(ii) of
Regulation Y. Comments on this
application must be received by June 21,
2004.

Board of Governors of the Federal Reserve
System, May 21, 2004.

Robert deV. Frierson,

Deputy Secretary of the Board.

[FR Doc. 04-11969 Filed 5—-26—-04; 8:45 am]
BILLING CODE 6210-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

National Task Force on Fetal Alcohol
Syndrome and Fetal Alcohol Effect:
Notice of Charter Renewal

This gives notice under the Federal
Advisory Committee Act (Pub. L. 92—
463) of October 6, 1972, that the
National Task Force on Fetal Alcohol
Syndrome and Fetal Alcohol Effect,
Centers for Disease Control and
Prevention, of the Department of Health
and Human Services, has been renewed
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for a 2-year period through May 17,
2006.

For more information, contact Dr. Jose
Cordero, Executive Secretary, National
Task Force on Fetal Alcohol Syndrome
and Fetal Alcohol Effect, Centers for
Disease Control and Prevention, of the
Department of Health and Human
Services, 1600 Clifton Road, NE.,
Mailstop E87, Atlanta, Georgia 30333,
telephone 404/498-3800 or fax 404/
498-3070.

The Director, Management Analysis
and Services Office, has been delegated
the authority to sign Federal Register
notices pertaining to announcements of
meetings and other committee
management activities, for both the
Centers for Disease Control and
Prevention and the Agency for Toxic
Substances and Disease Registry.

Dated: May 21, 2004.
Joseph E. Salter,

Acting Director, Management Analysis and

Services Office, Centers for Disease Control

and Prevention.

[FR Doc. 04—12001 Filed 5—-26—04; 8:45 am)]
BILLING CODE 4163-19-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

Initiatives To Educate State
Legislatures About Priority Public
Health Issues

Announcement Type: New.

Funding Opportunity Number: 04157.

Catalog of Federal Domestic
Assistance Number: 93.283.

Key Dates:

Letter of Intent Deadline: June 17,
2004.

Application Deadline: July 12, 2004.

I. Funding Opportunity Description

Authority: This program is authorized
under sections 301(a), and 317(k)(2) of the
Public Health Service Act [42 U.S.C. 241(a)
and 247b(k)(2)], as amended.

Purpose: The purposes of this
program announcement are to identify
and implement national educational
initiatives to address the need for
accurate, comprehensive, and timely
public health information for state
legislatures through informational
forums and other communication
channels to address current and
emerging public health concerns of state
legislatures including barriers to
effective public health.

These activities shall not be intended
to support or defeat particular state
legislation.

Priority areas for these activities are
prevention, early detection, and control
of disease, injury, and disability, and
the strengthening of state and local
public health agencies.

This program addresses ‘‘Healthy
People 2010” focus areas of birth
defects, developmental disabilities and
health for people with disabilities;
chronic disease and related risk factors;
environmental health; Human Immuno
Deficiency Virus (HIV), sexually
transmitted diseases (STD) and
Tuberculosis (TB); infectious disease;
injury and violence prevention;
immunization; occupational safety and
health; public health practice and
infrastructure. In addition, this program
addresses emergency preparedness and
response; genomics; health issues facing
older Americans, and health disparities.

Measurable outcomes of the program
will be in alignment with one (or more)
of the following performance goals for
the Centers for Disease Control and
Prevention:

A. Increase Legislators awareness and
understanding of current and emerging
public health activities and issues.

B. Assist in identifying state specific
and national public health initiatives.

C. Increase understanding and
knowledge of public health initiatives
among state legislators.

D. Support understanding the public
health missions, objectives, and
activities of the Centers, Institutes, and
Offices at the Centers for Disease
Control and Prevention (CDC).

Activities: Recipient activities are
divided into two categories: core and
categorical. Core activities provide for
cross-cutting activities or subject-
specific activities. Categorical activities
are subject area specific. Specific core
and categorical activities should not be
duplicative.

Recipient Core Activities: Each core
activity should reflect the interests of a
minimum of three CDC programs with
special emphasis on the following:
National Center for Birth Defects and
Developmental Disabilities; National
Center for Chronic Disease Prevention
and Health Promotion; National Center
for Environmental Health; National
Center for HIV, STD and TB Prevention;
National Immunization Program; Office
of Terrorism, Preparedness and
Emergency Response; and Public Health
Practice Program Office. Priority focus
areas for year one core activities should
reflect the public health mission and
objectives of CDC (http://www.cdc.gov).

a. Identify and address national and
state public health activities and
concerns that affect program decision-
making and planning activities. Assess
the status of legislative trends in public

health on a quarterly basis. Ata
minimum conduct quarterly education
updates for state legislatures on public
health activities.

b. Develop and coordinate public
health educational and information
sharing activities with state and local
health department contacts, including
public health experts, to ensure that
organization members from each state
legislature are aware of public health
issues, programs, and activities in their
state or region.

c. Enhance relationships with and
consult with key organizations to inform
state legislators about prevention and
public health activities and goals.

d. Respond to legislative requests
about prevention and public health
activities and issues and provide public
health experts with a compendium of
contact inquiries on a quarterly basis.

e. Examine existing research in order
to develop and distribute publications
tailored to the information needs of state
legislators on public health disease
control and prevention in order to
educate state legislators about relevant
policy and program activities and
challenges to effective public health.

f. Provide forums for state health
officials, state policy makers, and state
legislative staff to share ideas and learn
about public health activities and
challenges to effective public health.

g. Develop or use existing capabilities
to effectively communicate and share
public information including electronic
posting and dissemination of
information and services for legislators,
other stakeholders, and the general
public about emerging and current
public health activities and challenges
to effective public health.

h. Ensure CDC core activities are
complementary and do not duplicate
categorical activities. To ensure
maximum efficiency, activities related
to public health and education funded
by other organizations is also
coordinated with the activities funded
under this program announcement.

i. Conduct workshops on priority
public health activities and challenges
to effective public health at national
health conferences and through other
venues.

j. Plan, conduct, and evaluate (using
both process and outcome measures), an
annual meeting in the most cost
efficient location to facilitate the
exchange of public information between
public health experts, legislators, and
their staff.

k. Provide a forum and/or publication
for newly—elected state legislators, so
they can learn about priority public
health activities and barriers to effective
public health.
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1. Develop and measure outcome
indicators for all major activities funded
under this program announcement.

Recipient Categorical Activities:
Priority focus areas for year one
categorical activities should reflect the
public health mission and objectives for
each of the following centers and
programs: The National Center for
Chronic Disease Prevention and Health
Promotion (NCCDPHP); National Center
for Environmental Health (NCEH),
National Center for HIV, STD and TB
prevention (NCHSTP); The National
Center on Birth Defects and
Developmental Disabilities (NCBDDD);
National Immunization Program (NIP);
and Adolescent and School Health
(DASH). Specific activities for each
funding source are indicated after the
activity. Each categorical project
contains multiple activities as outlined
below, a description of each lettered
activity follows the list.

Activities

Categorical project

b,c,d,h;i
a,b,c,d,ef,g
a,b,c,d,e,f,g
a,b,c.ef
a,b,c,d,e f,g,j
a,b,c,d,ef,g

Activities (As referenced above):

a. Collaborate with key organizations
to provide public health prevention and
control information for state legislators.
(NCCDPHP, NCBDDD, NCEH, NCHSTP,
NIP)

b. Create, update, publicize, and
maintain electronic services and other
communication venues to inform
legislators, other stakeholders, and the
general public about emerging and
current public health activities and
barriers to effective public health. (all
funding sources)

c. Examine existing research in order
to develop and distribute publications
tailored to the information needs of
legislators on public health disease
prevention and public health in order to
educate legislators’ about relevant
public health activities and barriers to
effective public health. (all funding
sources)

d. Identify information sharing
opportunities for state legislators and
legislative staff, state government
employees, and other key figures so they
can discuss current and emerging public
health related activities and concerns.
(DASH, NCCDPHP, NCBDDD, NCHSTP,
NIP)

e. Identify and address national and
state public health activities and
concerns that affect program decision-
making and planning activities. Ata
minimum, conduct quarterly public

health educational updates for state
policymakers on public health activities
and barriers to effective public health.
(NCCDPHP, BDDDHHB, NCEH, HIV and
STD, NIP)

f. Examine existing research to
identify the critical barriers to effective
public health facing state legislatures
and remain apprised of key public
health activities and concerns as they
relate to states and state legislatures.
(NCCDPHP, BDDDHHB, NCEH, HIV and
STD, NIP)

g. Coordinate activities with state and
local health department contacts,
including public health experts, to
ensure that organization members from
each state legislature are aware of public
health activities, programs, and
activities in their state or region.
(NCCDPHP, NCBDDD, NCHSTP, NIP)

The below activities apply to
adolescent and school health funding
ONLY:

h. Participate in a sufficient number
of meetings of the joint work groups on
social marketing of positive messages
for HIV prevention and school health;
teen pregnancy prevention; and
adolescent and/or school health to
effectively communicate accurate and
up to date public health prevention
information.

i. Ensure that financial information
for the 50 state School Health funded
Project’s including the block grant
funding and state legislative
appropriations information is current
and accurate.

The below activity applies to NCHSTP
funding ONLY:

j- Develop, update, and disseminate,
as needed, HIV educational information
and materials for newly elected state
legislators and staff that can be easily
accessed via the organization’s Web site
and other communication venues.

In a cooperative agreement, CDC staff
is substantially involved in the program
activities, above and beyond routine
grant monitoring.

CDC Activities for this program are as
follows:

a. Provide up-to-date information that
includes diffusion of best practices and
current research and data in public
health.

b. Provide programmatic consultation,
guidance, and technical assistance
related to program planning,
implementation and evaluation;
assessment of program objectives; and
dissemination of successful strategies,
experiences and evaluation reports
regarding public health programs and
policies.

c. Assist in the evaluation of program
activities.

d. Collaborate in the planning and
support of workshops, conferences, and
other professional gatherings that serve
a public health purpose, and as
appropriate, provide speakers for
meetings.

e. Provide analytical expertise and
assist in preparation of material for
publication that includes information
on public health activities.

f. Coordinate with national, state, and
local education, health, and social
service agencies, as well as other
relevant organizations, in planning and
conducting national strategies designed
to strengthen programs to prevent
disease and promote health.

g. Provide technical assistance
regarding the scope, development, and
accomplishment of activities
undertaken as part of the cooperative
agreement.

h. Convene CDC steering committees
to consult with grantee in all aspects of
program implementation and
evaluation, educational materials
development and dissemination.

II. Award Information

Type of Award: Cooperative
Agreement. CDC involvement in this
program is listed in the Activities
Section Above.

Fiscal Year Funds: 2004.

Approximate Total Funding:
$1,176,427.

Core: $270,000.

Categorical: $906,427.

Project 1: National Center for Chronic
Disease Prevention and Health
Promotion: $525,000.

Project 2: Division of Adolescent and
School Health: $150,000.

Project 3: National Center on HIV,
STD and TB Prevention: $87,427.

Project 4: National Center for
Environmental Health: $40,000.

Project 5: National Immunization
Program: $134,000.

Project 6: National Center on Birth
Defects and Developmental Disabilities:
$30,000.

Approximate Number of Awards: 1.

Approximate Average Award:
$1,176,427 (This amount is for the first
12 month period and includes both
direct and indirect costs.)

Floor of Award Range: None.

Ceiling of Award Range: None.

Estimated Award Date: September 1,
2004.

Budget Period Length: 12 months.

Project Period Length: Three years.

Throughout the project period, CDC’s
commitment to continuation of awards
will be conditioned on the availability
of funds, evidence of satisfactory
progress by the recipient (as
documented in required reports), and
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the determination that continued
funding is in the best interest of the
Federal Government.

III. Eligibility Information

Eligible applicants are national; non-
profit; non-partisan or bipartisan
organizations that consist of requisite
memberships representing legislatures
from all 50 states. The applicant
organizations provide information,
education, publications, and networking
forums to state legislators, committees
and their staff.

Note: Pub. L. 104-65 states that an
organization described in section 501(c)(4) of
the Internal Revenue Code of 1986 that
engages in lobbying activities is not eligible
to receive Federal funds constituting an
award, grant, cooperative agreement,
contract, loan or any other form.

Limited competition is justified under
this program announcement due to the
limited number of organizations having
expertise interacting with all 50 state
legislatures on existing and emerging
public health issues.

III.2. Cost Sharing or Matching

Matching funds are not required for
this program.

II1.3. Other

If your application is incomplete or
non-responsive to the requirements
listed in this section, it will not be
entered into the review process. You
will be notified that your application
did not meet submission requirements.

Timely submission of a letter of intent
(LOI) is required to be eligible for this
program. See sections IV.2.,IV.3., and
IV.6. of this announcement for more
information on LOI submission.

Applicants should have at least five
years experience in educating and
informing state legislators and their staff
from all 50 state legislatures on public
health issues and use a variety of
information technologies and resources
to communicate the information to the
state legislatures. The applicant should
document eligibility by providing a
concise summary that clearly describes:

(a) The organization’s status as a
national, non-profit, non-partisan or
bipartisan organization that consists of
requisite legislature memberships
representing legislatures from all 50
states;

(b) the organization’s experience in
educating, informing and
communicating with state legislators
from all 50 state legislatures on public
health issues. Sample materials
produced can be provided in the
appendices.

Note: Title 2 of the United States Code
section 1611 states that an organization

described in section 501(c)(4) of the Internal
Revenue Code that engages in lobbying
activities is not eligible to receive Federal
funds constituting an award, grant, or loan.

IV. Application and Submission
Information

IV.1. Address To Request Application
Package

To apply for this funding opportunity
use application form PHS 5161.
Application forms and instructions are
available on the CDC Web site, at the
following Internet address: http://
www.cdc.gov/od/pgo/forminfo.htm.

If you do not have access to the
Internet, or if you have difficulty
accessing the forms on-line, you may
contact the CDC Procurement and
Grants Office Technical Information
Management Section (PGO-TIM) staff
at: 770-488-2700. Application forms
can be mailed to you.

IV.2. Content and Form of Submission

Letter of Intent (LOI):

A letter of intent (LOI) is required
from all potential applicants for the
purpose of determining eligibility and
planning the competitive review
process. Failure to submit a LOI will
preclude you from submitting an
application. Your LOI must be written
in the following format:

e Maximum number of pages: two.
Font size: 12-point unreduced.
Double-spaced.

Paper size: 8.5 by 11 inches.
Page Margin Size: one inch.
Printed only on one side of page.
Written in English, avoid jargon.

Your LOI must contain the following
information:

o The program announcement title
and number;

e The applicant’s status as a national,
non-profit, and bipartisan organization;

e The applicant’s constituency is
elected officials and their staff in the
legislative branch from all 50 states; and

o The applicant’s experience in
providing education, research, and
information to the elected officials and
their staff from all 50 state legislatures
on a broad array of public health issues.

Application: You must submit a
project narrative with your application
forms. The narrative must be submitted
in the following format:

¢ Maximum number of pages: 125—If
your narrative exceeds the page limit,
only the first pages which are within the
page limit will be reviewed. This
includes forms and budget justification.

o Font size: 12 point unreduced.
Double-spaced.

Paper size: 8.5 by 11 inches.
Page margin size: one inch.

e Printed only on one side of page,
double-spaced.

¢ Held together only by rubber bands
or metal clips, not bound in any other
way.

Your narrative should address
activities to be conducted over the
entire project period, and must include
the following items in the order listed:

1. Executive Summary

Describe prior public health
experience working with state
legislators and legislators’ staff from all
50 states. Describe the level of capacity
and ability to conduct national
programs and activities related to
promoting education, awareness, and
information dissemination on public
health initiatives for state legislatures.
Document your capacity to accomplish
the purpose of this program
announcement by providing a concise
summary that clearly describes:

(a) The organization’s status as a
national; non-profit; non-partisan or
bipartisan organization that consists of
requisite legislature memberships
representing legislatures from all 50
states;

(b) The organization’s experience and
demonstrated outcomes in educating,
informing, and communicating with
state legislators from all 50 state
legislatures on public health issues.
Sample materials produced can be
provided in the appendices.

2. Background and Need

Describe the need for the proposed
activities and the context in which the
work will be conducted. Provide
descriptions of the constituent
population and how your organization
will play a significant role in public
health, either by direct or indirect
impact.

3. Method

For each of the proposed project
areas, submit a plan that describes the
methodologies for conducting awardee
activities outlined in the Activities
sections. Identify strategies and
activities for increasing the applicant’s
involvement in promoting and
supporting public health programs over
the next three years.

Explain how planned activities relate
to the purpose of this program
announcement. The plan should
identify and establish a timeline for the
completion of each component or major
activity.

4. Goals and Objectives

For each of the proposed project
areas, list goals specifically related to
program requirements and indicate
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expected program outcomes at the end
of the three-year project period. Provide
objectives that are specific, measurable,
feasible, and time phased to be
accomplished during the 12-month
budget period. Objectives should relate
directly to the project goals and
recipient activities.

Describe goals and objectives in
narrative form and provide a timetable,
with specific activities and expected
outcomes that are related to each
objective during the 12-month budget
period. Indicate when each activity will
occur, as well as when preparations for
activities will occur. Also indicate who
will be responsible for each activity and
identify staff assigned to each activity.

5. Project Management and Staffing Plan

For each of the proposed project
areas:

a. Describe the proposed staffing for
the project and submit job descriptions
illustrating the level of organizational
responsibility for professional staff that
will be assigned to the project.

b. In the application appendices,
include a curriculum vitae for each
professional staff member named in the
proposal.

c. Describe the organization’s
structure and function; how that
structure will support the
accomplishment of the proposed public
health activities at the state level; and
the organization’s methods of current
communication with all 50 state
legislatures.

6. Evaluation Plan

For each of the project areas, describe
how activities and their impact will be
evaluated. Describe how progress
toward meeting project objectives will
be monitored.

The evaluation plan should address
measures considered critical to
determine the success of the plan
outlined by the applicant, and results
should be used for improvement of the
intended plan.

7. Budget and Accompanying
Justification

For each of the project areas, provide
a separate detailed line-item budget and
narrative justification describing
operating expenses consistent with the
proposed objectives and planned
activities.

Provide a precise description for each
budget item and itemize calculations
when appropriate. Provide a summary
budget for the total requested. The
budget and accompanying justification
will not be counted in the stated page
limit.

Additional information may be
included in the application appendices.
The appendices will not be counted
toward the narrative page limit. This
additional information includes:

e Curriculum Vitae.

¢ Job Descriptions.

o Organizational Charts.

e Any other supporting
documentation.

You are required to have a Dun and
Bradstreet Data Universal Numbering
System (DUNS) number to apply for a
grant or cooperative agreement for the
Federal government. The DUNS number
is a nine-digit identification number,
which uniquely identifies business
entities. Obtaining a DUNS number is
easy and there is no charge. To obtain
a DUNS number, access http://
www.dunanbradstreet.com or call 1—
866—-705-5711.

For more information, see the CDC
Web site at: http://www.cdc.gov/od/pgo/
funding/pubcommt.htm. If your
application form does not have a DUNS
number field, please write your DUNS
number at the top of the first page of
your application, and/or include your
DUNS number in your application cover
letter.

Additional requirements that may
require you to submit additional
documentation with your application
are listed in section “VI.2.
Administrative and National Policy
Requirements.”

IV.3. Submission Dates and Times

LOI Submission Date: June 17, 2004.

CDC requires that you send a LOI if
you intend to apply for this program.
The LOI will be used to gauge the level
of interest in this program, to determine
applicant eligibility, and to allow CDC
to plan the application review.

Application Deadline Date: July 12,
2004.

Explanation of Deadlines: LOIs and
Applications must be received in the
CDC Procurement and Grants Office by
4 p.m. eastern time on the deadline
date. If you send your LOI or
application by the United States Postal
Service or commercial delivery service,
you must ensure that the carrier will be
able to guarantee delivery of the LOI or
application by the closing date and
time. If CDC receives your LOI or
application after closing due to: (1)
Carrier error, when the carrier accepted
the package with a guarantee for
delivery by the closing date and time, or
(2) significant weather delays or natural
disasters, you will be given the
opportunity to submit documentation of
the carrier’s guarantee.

This announcement is the definitive
guide on LOI and application format,

content, and deadlines. It supersedes
information provided in the application
instructions. If your LOI or application
does not meet the deadline above, it will
not be eligible for review, and will be
discarded. You will be notified that you
did not meet the submission
requirements.

CDC will not notify you upon receipt
of your LOI or application. If you have
a question about the receipt of your
application, first contact your courier. If
you still have a question, contact the
PGO-TIM staff at: 770-488—2700. Before
calling, please wait two to three days
after the application deadline. This will
allow time for applications to be
processed and logged.

IV.4. Intergovernmental Review of
Applications

Executive Order 12372 does not apply
to this program.

IV.5. Funding Restrictions

Restrictions, which must be taken into
account while writing your budget, are
as follows:

e Funds may be spent for reasonable
program purposes, including personnel,
travel, supplies, and services.

¢ Equipment may be purchased, with
appropriate justification, including cost
comparison of purchase with lease.
Although contracts with other
organizations are allowable, the
recipient of this grant must perform a
substantial portion of activities for
which funds are requested.

e Cooperative agreement funds may
not supplant existing funds from any
other public or private source.

¢ Funds may not be expended for
construction, renovation of existing
facilities, or relocation of headquarters
or affiliates.

¢ Funds may not be used for clinical
services.

¢ If you are requesting indirect costs
in your budget, you must include a copy
of your indirect cost rate agreement. If
your indirect cost rate is a provisional
rate, the agreement must be less than 12
months of age.

e Pre-award costs will not be
reimbursed.

Guidance for completing your budget
can be found on the CDC Web site, at
the following Internet address: http://
www.cdc.gov/od/pgo/funding/
budgetguide.htm.

IV.6. Other Submission Requirements

LOI Submission Address: Submit your
LOI by express mail or delivery service
to: Technical Information
Management—PA04157, CDC
Procurement and Grants Office, 2920
Brandywine Road, Atlanta, GA 30341—
4146.
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Application Submission Address:
Submit the original and two hard copies
of your application by mail or express
delivery service to: Technical
Information Management—PA04157,
CDC Procurement and Grants Office,
2920 Brandywine Road, Atlanta, GA
30341-4146.

LOIs and applications may not be
submitted electronically at this time.

V. Application Review Information
V.1. Criteria

You are required to provide measures
of effectiveness that will demonstrate
the accomplishment of the various
identified objectives of the cooperative
agreement. Measures of effectiveness
must relate to the performance goals
stated in the “Purpose” section of this
announcement. Measures must be
objective and quantitative, and must
measure the intended outcome. These
measures of effectiveness must be
submitted with the application and will
be an element of evaluation.

Your application will be evaluated
against the following evaluation criteria
(100 points total):

1. Goals and Objectives (30 Points)

For each of the proposed project
areas, does the applicant’s plan for
achieving the proposed activities appear
realistic, feasible and relate to the
programmatic requirements and
purposes of this program
announcement? Are short-term (one
year) and long-term (three year)
objectives specific, time-phased,
measurable, realistic and related to
identified needs?

2. Project Management and Staffing (20
Points)

For each of the proposed project
areas, does the proposed staffing,
organizational structure, job
descriptions and curricula vitae for both
proposed and current staff, indicate past
experience in carrying out similar
programs, and the ability to carry out
the purposes of the current program?

3. Method (20 Points)

For each of the proposed project
areas, does the applicant describe the
methodologies for carrying out the
recipient activities as outlined in the
activities section of this announcement
with a corresponding timeline for the
completion of each major activity?

4. Evaluation Plan (20 Points)

For each of the proposed project
areas, does the proposed evaluation
plan address progress toward meeting
goals and objectives, assess impact, and
appear to be reasonable and feasible?

5. Background and Need (10 Points)

Does the applicant describe the need
for the proposed activities and the
context in which the work will be
conducted? Does the applicant describe
how their organization will play a
significant role in public health among
their target population?

6. Budget and Justification (Not Scored)

For each of the proposed project
areas, is the budget reasonable and
consistent with the purpose and
activities of the program? Does the
applicant provide a summary budget for
all activities?

V.2. Review and Selection Process

Applications will be reviewed for
completeness by the Procurement and
Grants Office (PGO) staff and for
responsiveness by The National Center
for Chronic Disease Prevention and
Control. Incomplete applications and
applications that are non-responsive to
the eligibility criteria will not advance
through the review process.

Applicants will be notified that their
application did not meet submission
requirements.

Applications submitted for this Part
will be reviewed by an independent
objective review panel appointed by
CDC that will evaluate each application

against the “V.1. Criteria” section above.

No funding preference factors will
affect the award.

V.3. Anticipated Announcement Award
Date

September 1, 2004.
VI. Award Administration Information
VI.1. Award Notices

Successful applicants will receive a
Notice of Grant Award (NGA) from the
CDC Procurement and Grants Office.
The NGA shall be the only binding,
authorizing document between the
recipient and CDC. The NGA will be
signed by and authorized Grants
Management Officer, and mailed to the
recipient fiscal officer identified in the
application.

Unsuccessful applicants will receive
notification of the results of the
application review by mail.

VI.2. Administrative and National
Policy Requirements:

45 CFR Part 74 and Part 92

For more information on the Code of
Federal Regulations, see the National
Archives and Records Administration at
the following Internet address: http://
www.access.gpo.gov/nara/cfr/cfr-table-
search.html.

The following additional
requirements apply to this project:
AR-8 Public Health System Reporting

Requirements
AR-9 Paperwork Reduction Act

Requirements
AR-10 Smoke-Free Workplace

Requirements
AR-11 Healthy People 2010
AR-12 Lobbying Restrictions
AR-14 Accounting System

Requirements
AR-15 Proof of Non-Profit Status

Additional information on these
requirements can be found on the CDC
Web site at the following Internet
address: http://www.cdc.gov/od/pgo/
funding/ARs.htm.

VI.3. Reporting Requirements

You must provide CDC with the
original, plus two hard copies of the
following reports:

1. Interim progress report, no less
than 90 days before the end of the
budget period. The progress report will
serve as your non-competing
continuation application, and must
contain the following elements:

a. Current Budget Period Activities
Objectives.

b. Current Budget Period Financial
Progress.

c. New Budget Period Program
Proposed Activity Objectives.

d. Detailed Line-Item Budget and
Justification.

e. Additional Requested Information.

f. Measures of Effectiveness.

2. Financial status report and annual
progress report, no more than 90 days
after the end of the budget period.

3. Final financial and performance
reports, no more than 90 days after the
end of the project period.

These reports must be sent to the
Grants Management Specialist listed in
the “Agency Contacts” section of this
announcement.

VII. Agency Contacts

For general questions about the
announcement, contact: Technical
Information Management, CDC
Procurement and Grants Office, 2920
Brandywine Road, Atlanta, GA 30341—
4146, Telephone: 770-488-2700.

For program technical assistance,
contact: Jennifer Tucker, 4770 Buford
Highway, MS K—40, Atlanta, GA 30341,
Telephone: 770-488—-6454, E-mail:
jrts@cdc.gov.

For business management and budget
assistance, contact: LaKasa Wyatt,
Contract Specialist, CDC Procurement
and Grants Office, 2920 Brandywine
Road, Atlanta, GA 30341-4146,
Telephone: 770-488-2728, E-mail:
Igw5@cdc.gov.
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Dated: May 21, 2004.
William P. Nichols,

Acting Director, Procurement and Grants
Office, Centers for Disease Control and
Prevention.

[FR Doc. 04—12002 Filed 5—-26—04; 8:45 am)]
BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

Tuberculosis Elimination and
Laboratory Cooperative Agreements

Program Announcement Type: New.

Program Announcement Number:
05003.

Catalog of Federal Domestic
Assistance Number: 93.116.

Application Deadline: July 26, 2004.

I. Funding Opportunity Description
L.1. Authority

This program is authorized under
section 317 E of the Public Health
Service Act, (42 U.S.C. 247, b—6), as
amended.

L.2. Purpose
A. TB Prevention and Control

The purpose of the Tuberculosis (TB)
Elimination Cooperative Agreement
Program is to assist the current efforts of
State and local TB programs to prevent,
control, and eventually eliminate TB in
the United States. Financial assistance
is provided to TB programs to ensure
that program needs for the core TB
prevention and control activities are
met. This program addresses the
“Healthy People 2010” focus area of
Immunization and Infectious Diseases
in conjunction with the Government
Performance and Results Act of 1993
(GPRA).

Funds are available for recipients to
address the core TB prevention and
control activities (i.e., completion of
therapy, contact investigation, TB
surveillance, TB public health
laboratory, human resource
development, and program evaluation).

Measurable outcomes of program
progress will be in alignment with all of
the following performance goal(s) for
the National Center for HIV,STD, and
TB Prevention (NCHSTP):

(1) Increase the percentage of TB
patients who complete a course of
curative TB treatment within 12 months
of initiation of treatment (some patients
require more than 12 months).

(2) Increase the percentage of TB
patients with initial positive cultures

who also are tested for and receive drug
susceptibility results.

(3) Increase the percentage of infected
contacts of infectious cases that are
placed on treatment for latent TB
infection (LTBI) and complete a
treatment regimen.

(4) Increase the percentage of other
high-risk infected persons who are
placed on treatment for LTBI and
complete a treatment regimen.

(5) Increase the percentage of
immigrants and refugees designated as
Class A, B1, or B2 who are appropriately
evaluated and treated. Refer to the
following Web link, pages 2—6, for
classification descriptions. http://
www.cdc.gov/ncidod/dq/pdf/ds-forms-
instructions.pdyf.

(6) For jurisdictions with greater than
50 reported cases of TB occurring
annually in U.S.-born African
Americans, decrease the case rate.

(7) Increase the proportion of adults
with TB who have been tested for HIV.

The highest priority TB prevention
and control activities are the following
activities: Finding all cases of active TB
and ensuring, through appropriate case
management, completion of therapy;
finding and evaluating persons who
have had contact with infectious TB
patients, identifying those with TB and
LTBI, and completing treatment of TB
disease and LTBI; conducting program
evaluation; ensuring human resource
development through internal project
training and education; and conducting
TB surveillance and TB public health
laboratory activities that are essential to
addressing these priorities. Each of
these activities is essential to effective
TB prevention and control, and they are
mutually reinforcing. Thus, they
constitute a “package” of core activities.
These activities should be carried out by
all TB prevention and control programs,
taking precedence over lower priority
activities. Lower priority activities are
those such as targeted testing and
treatment of LTBI in high risk
populations.

State TB programs differ in the level
of services and resources they provide
to local programs and the amount of
authority they have over local program
activities. Regardless of these
differences, state programs should work
closely with their local TB programs to
ensure that program activities are
carried out appropriately and program
objectives are met. States should
provide leadership and technical
assistance to the local programs in
assessing program needs, setting local
objectives, measuring performance,
identifying problems, and designing
interventions. In addition, State TB
programs should facilitate resolution of

inter-jurisdictional challenges (such as
ensuring continuity of case management
and treatment of persons with active TB
who move between jurisdictions).

Directly funded cities should work
closely with the state TB program to
facilitate consistency on statewide
issues, minimize duplication of efforts,
and share all reports that are sent to
Centers for Disease Control and
Prevention (CDC) with the State TB
program.

B. Regional TB Training and Medical
Consultation Centers (RTMCCs)

Additional funds are available for the
establishment of geographically
distributed regional training and
medical consultation centers.

The first major activity of the Regional
TB Training and Medical Consultation
Centers (RTMCC) is to increase human
resource development for the
prevention and control of TB through
education and training activities.
RTMCCs will serve as centers of
excellence within their assigned regions
by providing innovative and quality
human resource approaches in two
areas:

(1) Training courses and technical
assistance to others developing and
providing TB courses.

(2) Educational and training material
product development.

Human resource development
activities at RTMCCs should include:

¢ Developing and enhancing
relationships with State and local public
health agencies for TB control, as well
as other partners (see below for a list of
potential partners).

¢ Expanding capacities to provide
professional education and training in
tuberculosis to State and local health
agencies and other partners.

e Working with State and local public
health agencies to identify training
needs of public health workers and
private providers.

e Working with State and local public
health agencies to assess and monitor
specific training needs in TB.

¢ Developing competency-based
education and training courses.

e Collaborating with State and local
health agencies to develop methods for
evaluating the effectiveness of the
training activities.

¢ Identifying and sharing best
practices, models, and innovative
approaches to TB practices through the
development of courses and materials.

e Assuring accountability through
frequent monitoring and evaluation of
RTMCC activities and materials.

The RTMCCs should work closely
with local, State, and regional
representatives from TB programs as
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well as with other partners that include,
but are not limited to, the following:

e Tuberculosis Education and
Training Network (TB ETN) members.

e TB education and training focal
points of other grantees funded under
this announcement.

e Additional partners (should
include, but are not limited to the
following organizations, agencies and
groups within the geographic catchment
area: Health Resources and Services
Administration (HRSA) primary care
centers; AIDS education and training
centers; STD training centers; private
providers; medical, nursing, and public
health schools and associations;
regional TB controller associations; and
TB advisory councils).

The second major activity of the
RTMCCs is to increase the capacity for
appropriate medical evaluation and
management of persons with TB disease
and infection in their assigned region.
RTMCCs will:

¢ Develop and implement a medical
consultation service for their assigned
region.

¢ Develop and implement a plan to
maintain and increase the capacity of
the region to appropriately evaluate and
medically manage persons with TB
disease and infection.

C. TB Public Health Laboratory

Effective treatment and control of TB
require that timely and reliable TB
laboratory services be available to
clinicians and TB controllers. Delays in
the laboratory confirmation of TB and
reporting of drug-susceptibility results
lead to delays in initiation of therapy,
prolonged infectiousness, inappropriate
therapy, and missed opportunities to
prevent transmission. As part of the
Centers for Disease Control and
Prevention’s (CDC) response to the
threat of multidrug-resistant
tuberculosis (MDR-TB), (National
Action Plan to Combat MDR-TB),
cooperative agreement funds were
provided to strengthen public health
laboratories and an increased emphasis
was placed on providing laboratory
results in a timely manner. During the
past decade, laboratories made
tremendous strides in improving test
performance. These improvements
contributed to the resumption in the
decline of the incidence of TB and the
decrease in MDR-TB cases nationwide.

To reach the goal of eliminating TB in
the U.S., the recent improvements in
laboratory testing must be translated
into improvements in TB treatment,
prevention, and control. The critical
next step will be to develop an
integrated system that ensures timely
laboratory testing and timely flow of

information among laboratorians,
clinicians, and TB controllers. Public
health laboratories must take a
leadership role to develop such a system
and improve communication among
laboratorians, clinicians, and TB
controllers. Keys to providing timely,
reliable laboratory services include (1)
understanding the structure,
performance, and cost of the current
network of service providers and users,
(2) developing a referral and
information network to ensure reliable
testing and the timely flow of specimens
and information, and (3) using quality
improvement principles to evaluate and
improve the performance of the
laboratory service network.

In recognition of this critical need, the
primary purpose of the FY05-FY09
Laboratory Upgrade Component of the
TB Elimination Cooperative Agreements
will be to build on past improvements
to facilitate development of a system to
provide timely and reliable laboratory
testing for TB treatment and control
efforts. To assist laboratories in this
endeavor, Laboratory Upgrade funds
will be awarded based on plans for, and
progress toward, (1) meeting CDC
recommended turnaround times
(Tenover, et al. 1993. J. Clin. Microbiol.
31:767-770 and Styrt, et al. 1997. J.
Clin. Microbiol. 35:1401), (2)
accomplishing the Healthy People 2010
TB Laboratory goal (laboratory
confirmation of a case of tuberculosis
within 48 hours of specimen receipt for
75 percent of cases that are ultimately
culture-confirmed), and (3) developing a
system that ensures optimal use of
laboratory services and effective
reporting of information.

To accomplish this goal and sustain
past improvements, Laboratory Upgrade
Program funds will be awarded in FY05
to eligible applicants, with one-third of
these funds going toward accomplishing
each of the three laboratory component
objectives listed below.

Component 1: Meeting Recommended
Turnaround Times

Many recipient laboratories have
already met the recommendations for
activities and turnaround times.
Continued support is needed to sustain
the improvements and to enable all
laboratories to meet all
recommendations. Because the cost of
accomplishing this component depends
on the number of tests performed, funds
for this component will be distributed
on a “‘per patient reported basis”.

Component 2: Accomplishing the
Healthy People 2010 Goal

On the surface, this goal appears to be
a daunting challenge for the public

health laboratory both on the technical
level and budgetary level. However,
technologies are readily available on the
market that could accomplish this goal
and the cost of incorporating such
technologies may not be as high as
many fear. Much of the anticipated cost
comes from the idea that any new test
would inevitably be a test that must be
added to whatever testing the laboratory
is currently doing. To counter this,
laboratories should consider novel
testing algorithms that might enable
cost-effective incorporation of new tests
into their testing algorithm and
workflow. Laboratories considering a
new testing algorithm should consult
with clinicians and TB controllers as to
the acceptability of a new testing
algorithm and should collect data to
allow the performance and cost of the
new testing algorithm to be compared to
the current testing algorithm. Because
the cost of accomplishing this
component depends on the number of
tests performed, funds for this
component will be distributed on a “per
patient reported basis”.

Component 3: Developing an Integrated
System That Ensures Timely Laboratory
Testing and Timely Flow of Information

To provide guidance for
accomplishing this goal, the Association
of Public Health Laboratories (APHL)
and CDC commissioned a Task Force on
the Future of TB Laboratory Services.
The Task Force included representatives
from APHL, CDC, public health
laboratories, hospital and commercial
laboratories, and the National TB
Controllers Association (NTCA). Its
charge was to define and address issues
critical to those who perform TB testing
and those who use the test results and
to develop recommendations for
improving TB treatment and control
through optimal use of laboratory
services and effective reporting and
tracking of information. The report of
this task force will be made available to
applicants. It provides guidance on
specific action items and performance
measures necessary to develop and
implement an integrated system for
providing laboratory services. Because
the cost of accomplishing this
component should be about the same for
each program, funds for this component
will be distributed on a “per program”
basis (i.e., an equal amount to each
recipient).

1.3. Awardee Activities

Awardee activities for this program
are as follows:
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A. TB Prevention and Control

(1) Treatment and Case Management of
Persons With Active TB

¢ Ensure case management and
treatment of persons with active TB
through the use of adherence-promoting
measures such as cohort analysis,
outreach staff, extensive application of
directly observed therapy, incentives,
and enablers.

e Assess reasons for non-adherence
with TB treatment, both for patients not
completing therapy and for patients
with delayed completion of therapy.
Devise individual and programmatic
interventions to increase completion of
therapy and improve timely completion
of therapy.

e Assess adequacy and
appropriateness of therapy for each
patient by reviewing initial regimen,
susceptibility results, adherence, and
response to therapy. Therapy should be
consistent with American Thoracic
Society/Infectious Disease Society of
America/Centers for Disease Control
and Prevention guidelines. Refer to the
following Web link for more
information. http://www.cdc.gov/
nchstp/tb/.

¢ Collaborate with HIV/AIDS
programs to ensure that all newly
diagnosed TB cases are counseled and
tested for HIV and referred for HIV
services if found to be HIV positive.

¢ Collaborate with substance abuse
and homeless programs to ensure all
newly diagnosed TB cases are evaluated
and treated for TB.

¢ Ensure that immigrants and
refugees classified as A, B1, or B2 are
located promptly and evaluated and
treated appropriately. Refer to “Medical
Examination of Aliens and Technical
Instructions”, page six, at the following
Web link. http://www.cdc.gov/ncidod/
dq/panel htm.

e Develop and implement the
appropriate use of the Binational TB
Card and appropriate referral systems
for patients who may receive care along
the U.S.-Mexico border or who may
cross the border while under treatment
for TB.

e Ensure that effective interventions
are implemented to identify foreign-
born and U.S. minorities at highest risk
for developing TB and that they are
evaluated and treated for TB or TB
infection.

o Establish a systematic process to
routinely evaluate case management
activities to ensure optimal program
performance.

(2) Contact Investigation

e Ensure that contact investigation
activities are initiated and completed

promptly, including interviewing TB
cases to identify contacts, evaluating
contacts for latent TB infection and
disease, and ensuring infected contacts
begin and complete an appropriate
course of treatment for latent TB
infection.

o Assess reasons for cases with no
contacts identified or a low number
(e.g., less than three) of contacts
identified, delays in interviewing cases
or evaluating contacts, and low
completion of preventive therapy rates,
and devise strategies for improvement.
Combine epidemiologic data with TB
genotyping results, where appropriate,
to confirm or identify previously
unidentified transmission links between
TB cases and use genotyping results to
evaluate the completeness of contact
investigations.

e Cooperative agreement recipients
will submit data from contact
investigations in the Aggregate Reports
for Tuberculosis Program Evaluation
(ARPE): Follow-up and Treatment of
Contacts to Tuberculosis Cases, in
accordance with the schedule in
Attachment 2 (or via such reports that
will supercede ARPEs as developed and
agreed between CDC and the National
Tuberculosis Controllers Association.)

(3) TB Surveillance/Reporting

e Enhance identification, reporting,
and follow-up of TB cases and suspects
by establishing liaisons with
appropriate reporting sources such as
hospitals, clinics (e.g., TB and HIV/
AIDS clinics), laboratories performing
tests for mycobacteria, selected
physicians (e.g., pulmonary and
infectious disease sub-specialists),
correctional facilities, community and
migrant health centers, pharmacies, and
other public and private facilities
providing care to populations with or at
risk for TB. States should provide
periodic feedback to reporting sources,
and at least annually provide a written
report summarizing TB surveillance
data.

¢ Develop and implement active
surveillance activities to ensure
complete and timely reporting of TB
cases and suspects. At minimum,
ongoing active laboratory surveillance
should be conducted in all areas to
ensure complete reporting of all TB
cases and suspects with positive acid-
fast bacilli (AFB) smears and cultures
for M. tuberculosis complex.

e Maintain a registry of TB cases that
the jurisdiction will include in its
morbidity total that contains at a
minimum the elements to produce data
for the national TB case report, Report
of Verified Case of Tuberculosis (RVCT).
All local jurisdictions should also have

at least a log, if not a registry, that
contains key demographic and clinical
information on each reported TB
suspect. It is also recommended that TB
cases receiving diagnostic, treatment, or
contact investigation services in the
local jurisdiction, although not included
in the annual morbidity total, be
included in the TB registry.

¢ Incorporate quality assurance
policies and procedures into the
maintenance operations of the TB
registry to ensure complete and reliable
data.

¢ Routinely analyze (e.g., quarterly)
TB surveillance data to monitor trends,
detect potential outbreaks, and define
high-risk groups, and produce and
disseminate at least an annual report
summarizing current data and trends.

¢ Routinely (e.g., annually) evaluate
programmatic performance by using TB
surveillance data to assist in compiling
supporting evidence to determine the
extent to which program objectives are
being met and also to assist in
developing strategies for improvement.

e Ensure that TB surveillance data are
kept confidential and that all data files
are secure. Policies and procedures
must be in place to protect the
confidentiality of all surveillance case
reports and files. Policies and
procedures to protect HIV test results
must conform to the confidentiality
requirements of the state and local HIV/
AIDS programs.

¢ Report all TB cases to be included
in the annual morbidity total to the CDC
according to a schedule agreed upon
each year, generally monthly, and at
least annually. TB case data will be
reported to CDC using the RVCT form
via an electronic format that conforms to
Public Health Information Network
(PHIN) and/or National Electronic
Disease Surveillance System (NEDSS)
messaging standards, or prior to the
complete transition to NEDSS for
national TB reporting, using the CDC
provided software, the Tuberculosis
Information Management System
(TIMS).

¢ Periodically (e.g., at least every two
years) evaluate the completeness of
reporting of TB cases to the surveillance
system by identifying and investigating
at least one population-based secondary
data source (e.g., statewide laboratory
record review, pharmacy review,
hospital discharge data review) to find
potentially unreported TB cases.
Potential TB cases identified during the
evaluation must be verified through
review of medical records, physician
interviews, or patient interviews.
Reasons for non-reporting of TB cases
should be determined and a plan for
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improvement developed and
implemented.

¢ Collaborate with the HIV/AIDS
program to conduct at least annual TB
and AIDS registry matches to ensure
completeness of reporting of HIV and
TB co-infected patients to both
surveillance systems. Investigate and
verify all TB cases reported to the HIV/
AIDS program and not reported to the
TB program. Update the TB registry as
indicated.

¢ Periodically (e.g., annually) assess
reasons for incomplete HIV results on
the RVCT for each verified case of TB.
Determine if patients were not tested for
HIV or were tested but results not
reported to the TB program. Develop
and implement plans for improvement.

e Periodically (e.g., annually),
evaluate the validity of RVCT data,
focusing particularly on drug
susceptibility test results and other
laboratory data, by comparing TB
registry data to original data sources.
Develop and implement plans for
improvement.

¢ Establish a systematic process to
routinely evaluate activities related to
surveillance and reporting to ensure
optimal program performance.

(4) Human Resource Development

States and big city TB programs
receiving funding should assign
someone to serve as a focal point for
training within the TB program. This
person should be (or become) an active
participant in the Tuberculosis
Education and Training Network (TB
ETN) in order to increase and develop
knowledge and skills, increase
awareness of resources available, and
actively participate in determining
needs and developing high priority
resources for TB control and
elimination. States and big cities
receiving funding should develop a
Training/Human Resource Strategy Plan
to:

e Establish and improve existing in-
service TB training and human resource
development.

e Establish evaluation strategies to
improve existing systems and to identify
ongoing training and human resource
needs.

¢ Establish and improve patient
education and communications capacity
within the program.

¢ Coordinate training related to TB
control with training for other disease
control interventions such as HIV/AIDS
and STD.

e Target other health care providers
or organizations serving high-risk
populations.

Technical assistance on developing a
state or local Training and Human

Resource Strategy Plan will be provided
via the TB ETN and/or the RTMCCs
after award of funds. Utilization of
funds for training external to the TB
program (e.g., National Jewish Clinical
Course, or a RTMCC Course) should be
limited to courses that cannot be
delivered by the TB program as
determined by course content and job
responsibilities of the participant; this
external training need must be specified
in the Training/Human Resource
Strategy Plan.

For identified high priority needs,
such as an outbreak or identified case in
a high-risk setting, additional funding
and assistance may be provided as
needed via the DTBE Outbreak
Response Plan. Organizations, programs
such as state TB control programs with
training capacity, or one of the RTMCCs
could be utilized via a contract method
to deliver training and human resource
development in this low incidence area
to address identified outbreak response
needs.

(5) Program Evaluation Activities

All grantees should actively engage in
self-evaluation to ensure that their
findings guide the program in making
necessary changes to more effectively
carry out their mission of TB prevention
and control.

¢ By Fall of 2005, all grantees will be
required to submit to CDC an evaluation
plan that explains their process for
program assessment, defines the
methods used for program self-
evaluation, and how they plan to
provide technical assistance to local
programs that grantees should actively
engage in self-evaluation and use
findings to guide the program in making
necessary changes to more effectively
carry out their mission of TB prevention
and control. Findings should also be
used to evaluate the effectiveness of
their own TB efforts. The evaluation
plan should be based on a systematic
approach, such as that provided in the
CDC’s Framework for Program
Evaluation in Public Health [MMWR
1999:48 (No. RR11)]. Refer to Web link:
http://www.cdc.gov/mmwr/preview/
mmwrhtml/rr4811a1.htm.

e All evaluation efforts should ensure
that the diverse perspectives of relevant
stakeholders (e.g., TB program staff and
managers, other service providers,
patients and community
representatives) are represented
throughout the process. Grantees should
also cultivate partnerships to expand
their evaluation capacity.

o All grantees will use core
performance measurements to assess
program performance.

e As part of their evaluation plan, all
grantees should select the performance
measurements to evaluate their
program’s performance and provide
baseline program data for selected
indicators. The selected performance
measurements must include, but are not
limited to:

e TB Cases: the proportion that
complete treatment within 12 months
(among those with rifampin-sensitive
TB).

¢ Contacts: the proportion of eligible
contacts that start treatment, and of
those who start treatment, the
proportion that complete treatment.

e Immigrants and Refugees: the
estimated proportion of immigrants and
refugees classified as A, B1, or B2
eligible for treatment who start
treatment, and of those who start
treatment, the proportion that complete
treatment.

¢ Case rates of African Americans
(U.S.-born black non-Hispanic).

e Surveillance: the percentage of TB
case reports in which 90 percent of the
core data items are complete.

¢ In consultation with the CDC
program consultants, grantees will set
benchmarks and timelines for each
selected measurement. In addition, as
part of the grantees’ evaluation plan,
local and state indicators should be
selected from a library of program
indicators (or use locally tailored
indicators of program performance) that
reflect the demographic features of the
TB in their jurisdiction, the resources
available, and the capacity of the
program to implement changes.
Findings from the evaluation should be
used to guide program development.

e Annually thereafter, grantees will
submit, as part of the cooperative
agreement continuation application,
progress report data supporting progress
toward meeting their goal for each
program indicator. Where a goal has not
been met, the grantee should provide an
analysis of the factors leading to non-
achievement of their objective and a
plan and timeline for making progress
toward achieving the objective.
Monitoring progress toward meeting the
self-designated goals for the program
indicators will be the responsibility of
the grantee in conjunction with the CDC
program consultant.

¢ Project areas are accountable for
achieving the target levels of
performance established in their plans.
If a project area fails to achieve their
target, the project will need to submit as
part of subsequent year funding
applications, a plan to improve
performance and achieve objectives.
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B. RTMCCs
(1) Training and Technical Assistance

e Spend approximately 50 percent of
their total effort and resources on
training courses and training technical
assistance, with primary emphasis on
state and big city TB programs in their
assigned geographic region. Each
RTMCC, although part of the national
network, will primarily serve a specific
geographic region.

¢ Provide core courses based on a
standardized curriculum developed in
collaboration with the CDC and other
RTMCCs. These courses should include,
but are not limited to, program
management training, supervisor
training, outbreak response planning,
case management, and program
evaluation.

¢ Develop specialty courses, in
addition to the core courses, that are
unique to the needs of the region served
or the area of expertise of the RTMCC.

¢ Both core and specialty course
development should occur in
consultation with CDC and be derived
from recommendations and needs
assessments from multiple sources,
including: (1) CDC identified needs and
priorities; (2) local and regional needs
assessments; (3) the National Strategic
Plan for Education and Training; and (4)
new and existing national guidelines.

e Provide at least 400 hours of
training each year. Training can take
place at the RTMCC, but at least 30
percent of the training should take place
in other settings, preferably in other
states and in conjunction with regional
TB controllers’ association meetings.

e The RTMCCs should strive to
develop the training capacity of local
and state TB programs. In this activity,
the RTMCCs will provide technical
assistance, but will not be the principal
organizer of training activities. As such,
the RTMCCs will be responsible for the
development of facilitator-led training
materials for use by these programs, as
well as the provision of technical
assistance on how to utilize and fully
implement these materials to build
capacity within the TB programs.

e Conduct on-going evaluation of all
courses and document the results of
their evaluations in annual reports.
Evaluation should include measuring
appropriate process indicators (e.g.,
trainee demographics, quality of
training), immediate training outcomes
(e.g., changes in knowledge, attitudes,
and skills) and where possible, long-
range impact (e.g., changes in provider
practice behavior, changes in service
delivery).

¢ Each RTMCC must demonstrate the
capacity and plans to host Mini-

Fellowship trainings each year. The
purpose of the Mini-Fellowship is to
provide participants with first hand
knowledge and experience about the
role of public health agencies in
carrying out TB control activities.

¢ RTMCCs should provide education
and training consultation and technical
assistance on an ongoing basis to all
partners. This technical assistance can
be provided via telephone, e-mail, or
written consultation. Technical
assistance can also be provided on site
for less experienced training
coordinators or where greater needs and
fewer resources are available.

e The RTMCCs will be expected to
work collaboratively with each other
and CDC by participating in monthly
conference calls, annual meetings, and
ongoing consultations.

(2) Educational and Training Material
Product Development

e Spend approximately 30 percent of
their resources on educational and
training material development,
including materials used in training
courses sponsored by the RTMCC.
Submit to CDC proposals for
development of materials that can be
used regionally and nationally. Develop
proposals based on previously
discussed criteria.

¢ Emphasis of product development
should be to increase the capacity of
local and state TB program personnel,
TB training focal points, and TB ETN
members to deliver high quality,
competency based training and
education. Facilitator led training
materials should be a special focus of
product development.

e Submit to CDC proposals for
development of materials that can be
used regionally and nationally. Develop
proposals based on previously
discussed criteria and collaboration and
input from CDC and other RTMCCs.

e Utilize distance learning strategies
in course or product development.
Create materials in multiple formats
(e.g., print and electronic formats) to
meet the varied needs of the intended
target audiences.

o RTMCCs will be responsible for
initial production and distribution of
products. For products that are needed
in large quantities, RTMCCs can submit
these products through the CDC/
Division of Tuberculosis Elimination
(DTBE) clearance process. If approved,
DTBE will be responsible for printing
and distribution of these materials.

¢ Develop and maintain a Web site
containing, at minimum, a list of
courses and materials offered by the
RTMCC, as well as ordering
information. In addition, electronic

versions (HTML and PDF) of products
developed by the RTMCC should also be
posted on the Web site.

Note: Materials developed by the RTMCCs
must be in the public domain and cannot be
copyrighted. Furthermore, CDC reserves the
right to make additional changes to materials
or products produced by the RTMCCs that
will be distributed nationally.

e RTMCCs should acquire or make
provisions to award continuing
education credits, including Continuing
Medical Education (CME), Continuing
Nursing Education (CNE), Continuing
Education Units (CEU), and Continuing
Health Education Credits (CHES) when
possible and appropriate for training
and educational products.

(3) Medical Consultation

e Spend approximately 20 percent of
their time and resources on activities
related to medical consultation,
including the activities listed below.

e Provide real-time medical
consultation, in the region assigned by
CDC, to physicians and other providers
of medical care on the diagnosis and
treatment of TB disease, including
MDR-TB. Consultation should also be
provided on the diagnosis and treatment
of LTBI, including persons presumed to
be infected with drug resistant strains of
M. tuberculosis.

e Develop a strategy to appropriately
promote this medical consultation
service to healthcare providers in the
assigned region.

¢ Evaluate the effectiveness of
medical consultation service and
document the results of the evaluation
in the annual reports.

¢ Conduct a needs assessment in the
assigned region for current and future
needs for consultation related to the
medical evaluation and management of
persons with TB disease and LTBI.
(Year 1 of the funding period.)

¢ Develop a regional plan, in
consultation with regional TB control
programs, CDC, and other interested
parties to address current and future
regional needs for consultation related
to the medical evaluation and
management of TB disease and infection
in the assigned region. (Years 1 and 2 of
the funding period.)

¢ Implement relevant sections of
regional plan in consultation with
regional TB control programs and CDC.
(Years 3—5 of funding period.)

C. TB Public Health Laboratory

(1) Develop and implement plans to
ensure availability of reliable, timely TB
laboratory services and to meet or make
progress towards meeting CDC
recommended turnaround times
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(Tenover, et al. 1993. J. Clin. Microbiol.
31:767-770 and Styrt, et al. 1997. J.
Clin. Microbiol. 35:1401). Use
recommended methods for the isolation,
identification, and susceptibility testing
for M. tuberculosis complex appropriate
to the individual laboratory’s workload
and experience. Ensure rapid reporting
of results (smear, culture, susceptibility
results) to the TB control program and
to the submitting health care provider.

(2) Develop and implement plans to
meet, or make progress towards
meeting, the Healthy People 2010 TB
Laboratory goal. The goal is laboratory
confirmation of a case of tuberculosis
within 48 hours of specimen receipt for
75 percent of cases that are ultimately
culture-confirmed.

(3) Develop and implement plans to
create a system to provide timely and
reliable laboratory testing for TB
treatment and control efforts. Key steps
will include to (a) assess the structure,
performance, and cost of the current
network of laboratory service providers
and users, (b) develop a referral and
information network to ensure reliable
testing and the timely flow of specimens
and information, and (c) use quality
improvement principles to continually
evaluate and improve the performance
of the laboratory service network.

1.4. CDC Activities

In a cooperative agreement, CDC staff
is substantially involved in the program
activities, above and beyond routine
grant monitoring.

CDC activities for this program are as
follows:

A. TB Prevention and Control

e Provide consultation and technical
assistance in setting priorities,
establishing partnerships, and planning,
conducting, and evaluating TB
prevention and control activities.

e Provide up-to-date information on
the recommendations and guidelines for
diagnosis, treatment, follow-up,
surveillance, and prevention of TB.

e Provide assistance to improve
systems that monitor surveillance,
prevention and control activities.

e Facilitate the technological and
methodological transfer of successful
prevention and intervention models
among project areas, e.g., workshops,
conferences, written communications.

e Assist recipients in monitoring
program evaluation/performance,
setting and meeting objectives,
implementing methods, and complying
with cooperative agreement
requirements and other funding issues,
through various methods including
telephone consultation, site visits (and

expanded site visits when appropriate),
and site visit reports.

¢ Provide consultation and technical
assistance for tuberculosis outbreaks,
including on-site support of
investigations when requested by the
state health department.

e Provide technical assistance in
assessing and prioritizing training and
education needs and in planning,
implementing and evaluating training
and education activities.

e Coordinate cross-program
collaborative approaches to HIV, STD
and TB prevention and intervention
when indicated and appropriate.

e Support individuaFrecipients by
providing technical assistance in the
development and evaluation of new or
innovative approaches to TB control,
including behavioral or health systems
interventions.

¢ Establish and maintain effective
working relationships with a TB
elimination advisory committee for the
purpose of formulating and
implementing a plan for the elimination
and interruption of transmission of TB.

¢ Provide tools, educational
materials, and technical assistance to
help implement the national program
evaluation initiative.

B. RTMCCs

e Within three months of funding
(notice of grant award), CDC will
convene a meeting of all funded
RTMCGCs to outline a comprehensive
plan for collaboration between the
RTMCCs and CDC.

¢ Provide consultation and technical
assistance in setting priorities,
establishing partnerships, and planning,
conducting, and evaluating training and
medical consultation activities and
education and training materials.

e Conduct annual site visits to review
training capabilities and products,
advise on instructional design and
curriculum and product content,
provide technical assistance, and review
resource allocations and budgets.

o Participate in regularly scheduled
telephone conference calls.

e Monitor program implementation,
project management, and evaluation
activities.

e Provide up-to-date information on
the CDC/ATS recommendations and
guidelines for diagnosis, treatment,
surveillance, and prevention of TB.

¢ Facilitate the technological and
methodological transfer of successful
training and medical consultation
models among the project areas.

¢ Facilitate collaboration between the
RTMCCs and TB control programs in
their designated geographic region.

e Serve as a liaison with the clearance
process and the Management Analysis

Services Office (MASO) for printing and
distribution of educational products to
be printed and distributed by CDC.

C. TB Public Health Laboratory

¢ Provide consultation and technical
assistance in setting priorities,
establishing partnerships, and planning,
conducting, and evaluating TB
laboratory activities.

e Provide up-to-date information on
the recommendations and guidelines for
diagnostic mycobacteriology and TB
Laboratory services.

e Provide assistance to improve
systems or networks that provide TB
laboratory services.

¢ Facilitate the technological and
methodological transfer of successful
laboratory service models among project
areas, e.g., workshops, conferences,
written communications.

e Assist recipients in monitoring
program evaluation and performance,
setting and meeting objectives,
implementing methods, and complying
with cooperative agreement
requirements and other funding issues,
through various methods including
telephone consultation, site visits (and
expanded site visits when appropriate),
and site visit reports.

e Provide technical assistance for
participation in the program for DNA
genotyping of M. tuberculosis isolates.

e Provide consultation and technical
assistance for laboratory aspects of
tuberculosis outbreaks and for
laboratory investigations, including on-
site support of investigations when
requested by the state health
department.

e Support individual recipients by
providing technical assistance in the
development and evaluation of new or
innovative approaches to providing TB
Laboratory services.

e Establish and maintain effective
working relationships with laboratory
advisory committees including the
Association of Public Health
Laboratories for the purpose of
formulating and implementing a plan
for the provision of reliable tuberculosis
laboratory services.

II. Award Information

Type of Award: Cooperative
agreement. (CDC involvement in this
program is listed in section “I.4. CDC
Activities” above.)

Fiscal Year Funds: FY 2005.

A. TB Prevention and Control

Approximate Total Funding: $85.0
million. Approximately $83 million will
be available in FY2005 for core TB
prevention and control activities
(completion of therapy, contact
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investigation, and TB surveillance).
Approximately $2 million in additional
funds are expected to be available in
FY2005 for training, education, and
human resource development.
Approximate Number of Awards: 68.
Approximate Average Award:
$1,200,000. (This amount is for the first
12-month period, and includes both
direct and indirect costs.) Programs
reporting 50 or fewer TB cases annually
will receive $20,000 in supplemental
funding for TB training and education.
Programs reporting 51-500 TB cases
annually will receive $30,000 in
supplemental funding for TB training
and education. Programs reporting
greater than 500 cases annually will
receive $50,000 in supplemental
funding for TB training and education.
Floor of Award Range: $50,000.
Ceiling of Award Range: $15,000,000.
Anticipated Award Date: January 1,
2005.
Budget Period: 12 months.
Project Period Length: Five Years.

B. RTMCCs

Approximate Total Funding: $7.5
million.

Approximate Number of Awards: 3-5.

Approximate Average Award:
$1,500,000. (This amount is for the first
12-month period, and includes both
direct and indirect costs.)

Floor of Award Range: $1,500,000.

Ceiling of Award Range: $2,500,000.

Anticipated Award Date: January 1,
2005.

Budget Period: 12 months.

Project Period Length: Five years.

C. TB Public Health Laboratory

Approximate Total Funding: $7.9
million.

Approximate Number of Awards: 62.

Approximate Average Award:
$130,000. (This amount is for the first
12-month period, and includes both
direct and indirect costs.) Laboratory
Upgrade Program funds will be awarded
in FY05 as follows: 80 percent of FY05
funds will be awarded based on FY04
funding level (i.e., each recipient will
receive 80 percent of their FY04 base
funds) and the remaining 20 percent of
FYO05 funds will be distributed to
recipients on a “‘per patient reported to
the TB control program” or a “per
program’ basis with one-third of these
funds going toward accomplishing each
of the three laboratory component
objectives.

Floor of Award Range: $5,000.

Ceiling of Award Range: $960,000.

Anticipated Award Date: January 1,
2005.

Budget Period: 12 months.

Project Period Length: Five years.

Throughout the project period, CDC’s
commitment to continuation of awards
will be conditioned on the availability
of funds, evidence of satisfactory
progress by the recipient (as
documented in required reports), and
the determination that continued
funding is in the best interest of the
Federal government.

III. Eligibility Information
III.1. Eligible Applicants
A. TB Prevention and Control

Applications may be submitted by
health departments of States or their
bona fide agents, including the District
of Columbia; the Commonwealths of
Puerto Rico, Virgin Islands, and
Northern Mariana Islands; American
Samoa, Guam, the Federated States of
Micronesia, the Republic of the
Marshall Islands, the Republic of Palau;
and the cities of Baltimore, Chicago,
Detroit, Houston, Los Angeles, New
York, Philadelphia, San Diego, and San
Francisco. The nine cities were the only
original sites funded by CDC TB
Cooperative Agreement dollars. When
CDC expanded TB funding to State and
territorial TB programs, the agency
continued to fund the cities as separate
project areas with the concurrence of
the States in which they are located.

A bona fide agent is an agency/
organization identified by the State as
eligible to submit an application under
the State eligibility in lieu of a State
application. If you are applying as a
bona fide agent of a State or local
government, you must provide a letter
from the State as documentation of your
status. Place this documentation behind
the first page of your application form.

B. RTMCCs
See II1.1.A. above.

C. TB Public Health Laboratory
See III.1.A. above.

II1.2. Cost Sharing or Matching

Matching funds are not required for
this program.

II1.3. Other

If your application is incomplete or
non-responsive to the requirements
listed in this section, it will not be
entered into the review process. You
will be notified that your application
did not meet submission requirements.

If you request a funding amount
greater than the ceiling of the award
range, your application will be
considered non-responsive, and will not
be entered into the review process. You
will be notified that your application

did not meet the submission
requirements.

Note: Title 2 of the United States Code
1611 states that an organization described in
section 501(c)(4) of the Internal Revenue
code that engages in lobbying activities is not
eligible to receive Federal funds constituting
an award, grant, or loan.

IV. Application and Submission
Information

IV.1. Address To Request Application
Package

To apply for this funding opportunity,
use application form CDC 1246.
Application forms and instructions are
available on the CDC Web site, at the
following Internet address: http://
www.cdc.gov/od/pgo/forminfo.htm.

If you do not have access to the
Internet, or if you have difficulty
accessing the forms on-line, you may
contact the CDC Procurement and
Grants Office Technical Information
Management Section (PGO-TIM) staff
at: 770-488-2700. Application forms
can be mailed to you.

IV.2. Content and Form of Submission
Application

You must submit a project narrative
with your application forms. The
narrative must be submitted in the
following format:

e Maximum number of pages: There
is a maximum of 30 pages for TB
Prevention and Control Activities, 30
pages for the Regional TB Training and
Medical Consultation Centers, and 10
pages for the TB Public Health
Laboratory. If your narrative exceeds the
page limit, only the pages which are
within the page limit will be reviewed.
Budget justifications will not be counted
in the stated page limits.

e Number all pages sequentially.
Include a table of contents.

Font size: 12 point unreduced.
Single spaced.

Paper size: 8.5 by 11 inches.
Page margin size: One inch.
Header on each page: Program
name, grant number.

¢ Printed only on one side of page.

¢ Held together only by rubber bands
or metal clips; not bound in any other
way.

Your narrative should address
activities to be conducted over the
entire project period. Use the
information in the Awardee Activities
(section 1.3.) and Application Review
Criteria (section V.1.) sections to
develop the application content, and
you must include the following items in
the order listed.
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A. TB Prevention and Control Activities

e Program need.

¢ Obijectives.

e Methods.

e Evaluation.

e Budget Justification (not included
in narrative page limit).

B. RTMCCs

¢ Introduction/Program Description.

e Methods: Training, Technical
Assistance and Educational/Training
Product Development.

e Methods: Medical Consultation.

e Evaluation.

¢ Obijectives.

e Budget Justification (not included
in narrative page limit).

C. TB Public Health Laboratory

The President’s Management
Initiative requires that programs that
receive Federal funds include in their
proposals clearly stated goals and
objectives for which the program will be
held accountable and performance
measures by which progress toward
accomplishment of goals can be
assessed. For the Laboratory Upgrade
Program, applicants are requested to
describe realistic achievable goals for
each of the key components of the
program. Although the ultimate goals
for each component of the Laboratory
Upgrade Program are described in this
announcement, it is not anticipated that
all programs will be able to accomplish
all goals in the first year of the
cooperative agreement, or perhaps, even
during the 5-year project period.
Therefore, programs are encouraged to
set time-phased, realistic, achievable
goals and describe appropriate
milestones toward achieving the
ultimate goals. Performance measures
should be described that will allow
assessment of progress towards each of
the goals and/or milestones set by the
program.

Provide a report describing the
number of confirmed TB cases for
which the laboratory provided any test
result to the TB control program that
was used to complete the RVCT form
during each of the three calendar years
preceding the application and the
current (partial) year. For the FY05
application, report the numbers for the
full calendar years of 2001, 2002, and
2003, and any available data for 2004.
For a case to be counted, the laboratory
must have reported to the TB control
program at least one of the following
pieces of information: isolation of M.
tuberculosis from a patient specimen;
identification of M. tuberculosis from a
specimen, culture, or referred isolate; or
drug susceptibility results from a
culture or referred isolate.

Include a description of the current
laboratory activities and performance,
which should include the following:

(1) A brief description of the methods
used in the laboratory, and include
work load and work flow in the
laboratory and any written policies to
eliminate redundant or unnecessary
testing. The description of the
laboratory work load in 2003 and 2004
(to date) should include the following
(this can be in a tabular form):

(a) Number of patients for whom the
laboratory confirmed an initial
diagnosis of TB by culturing M.
tuberculosis from a primary patient
specimen (e.g., sputum, CSF, biopsy,
etc,).

(b) Number of patient specimens
processed and cultured.

(c) Number of patients for whom
cultures were processed for
mycobacterial identification testing,
and/or whose isolates were referred to
other laboratories for identification
testing.

(d) Number of patients whose
specimens produced cultures containing
any species of Mycobacterium.

(e) Number of patients whose
specimens produced cultures containing
M. tuberculosis.

(f) Number of patients for whom M.
tuberculosis drug susceptibility tests
were performed and/or whose isolates
were referred to other laboratories for
susceptibility testing.

(g) Number of patients for whom
nucleic acid amplification tests
confirmed the presence of M.
tuberculosis in a primary patient
specimen.

(2) A brief description of progress
towards meeting CDC recommendations
as described in Tenover, et al. and Styrt,
et al. Each of the following
recommendations should be addressed
in the narrative, including laboratory
methods used and current turnaround
times (TAT) for initial diagnostic
specimens described in the narrative or
in a tabular form:

(a) Promote rapid delivery of
specimens to the laboratory (goal TAT is
24 hours from collection of specimen).

(b) Use fluorescent acid-fast staining
and promptly transmit results by phone,
FAX, or electronically. (goal TAT is 24
hours from receipt of specimen).

(c) Inoculate a liquid medium as one
of the primary cultures.

(d) Identify growth as acid-fast and
use rapid methods to identify isolates as
M. tuberculosis as soon as possible (goal
TAT is 14-21 days from receipt of
specimen).

(e) Determine the susceptibilities of
initial M. tuberculosis isolates to
primary drugs in a rapid culture system

(goal TAT is 21-28 days from receipt of
specimen).

(f) Report the results of drug
susceptibility testing to the clinician as
soon as they are available by phone,
FAX, or electronically.

(3) Describe baseline activities and
any progress on accomplishing the
Healthy People 2010 goal of the
laboratory confirmation of TB within 48
hours of specimen receipt for 75 percent
of TB cases that are ultimately culture-
confirmed.

(a) Number and percent of specimens
received by the laboratory within 24
hours of collection.

(b) Number of patient specimens
tested using rapid detection and
identification tests (e.g., MTD tests or
nucleic acid amplification tests).

(c) Number of patients for whom
laboratory confirmation of TB was
provided within 48 hours.

(d) Number of patients for whom the
laboratory confirmed TB by isolation of
M. tuberculosis from a patient specimen.

(4) An update on TB public health
laboratory recipient activities to include
a description of any modifications to
Laboratory goals and objectives, any
obstacles encountered and/or reasons
for failing to meet established
objectives, future plans and objectives,
and other pertinent information, such as
laboratory facility or staffing changes,
high costs for performance of objectives,
plans to minimize costs, etc.

Component 1: Accomplishment of CDC
Recommended Laboratory Activities
and Turnaround Times

e Program need.

¢ Obijectives.

e Methods.

e Evaluation.

¢ Budget Justification. (See below for
additional guidance.)

Component 2: Accomplishment of the
Healthy People 2010 TB Laboratory
Goal

e Program need.

¢ Objectives.

e Methods.

e Evaluation.

¢ Budget Justification. (See below for
additional guidance.)

Component 3: Development of a System
To Provide Timely and Reliable
Laboratory Testing in Support of TB
Treatment and Control Efforts

e Program need.

¢ Objectives.

e Methods.

e Evaluation.

¢ Budget Ju