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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 930
RIN 3206-AJ84

Information Security Responsibilities
for Employees Who Manage or Use
Federal Information Systems

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is issuing final
regulations concerning information
technology security awareness and
training for agency personnel including
contractors and other users of
information systems that support the
operations and assets of the agency.
This regulation makes the rule clearer
for expert and novice readers. It
facilitates timely access to changes in
information systems security awareness
training guidelines and supplementary
information systems training and
standards resources through the use of
the National Institute for Standards and
Technology (NIST) website.

DATES: Effective Date: June 14, 2004.

FOR FURTHER INFORMATION CONTACT:
LaVeen Ponds by phone at 202-606—
1394, by TTY at (202) 418-3134, by fax
at (202) 606—2329, or e-mail at
Imponds@opm.gov.

SUPPLEMENTARY INFORMATION: The Office
of Personnel Management (OPM) issued
proposed regulations at 68 FR 52528, on
September 4, 2003, to revise the rules
that govern the training of employees
responsible for the management or use
of Federal computer systems. We
proposed streamlining the regulation
where appropriate; removed text; and
added a requirement for agencies to
refer to the National Institute of
Standards and Technology (NIST)
website for the most current information

on information systems security
awareness and training guidelines. The
30-day comment period ended on
October 6, 2003. We received comments
from five Federal agencies.

One agency concurred with the
proposed changes and stated that the
changes are particularly beneficial.

Two agencies pointed out that the
Federal Information Security
Management Act (FISMA), title III of
Public Law 107-347 (116 Stat 2948),
and the E-Government Act of 2002,
Public Law 107-347 (116 Stat 2899),
repealed sections of the Computer
Security Act of 1987, Public Law 100-
235 (101 Stat 1724). We have changed
the authority source accordingly.

One of these agencies noted that the
language in the “Regulatory Flexibility
Act” section of the proposed regulation
did not include all individuals that the
regulation will affect. We concur and
have changed the language to reflect the
individuals listed in Public Law 107—
347 (116 Stat 2951) that are affected by
this regulation.

One agency pointed out that Office of
Management and Budget (OMB)
Circular A-130, appendix III, also
addressed OPM’s responsibility to
assure that its regulations concerning
computer security training for Federal
civilian employees are effective.
Therefore, the agency suggested that
OMB Circular A-130, appendix III, be
referenced in the regulation. We believe
the authority references are sufficient
and establish the legal requirements for
the regulation and that additional
references are not necessary. Two
agencies noted that the proposed
regulation referenced a NIST website
location that did not address the
guidance for security awareness and
training. A more direct link has been
included in section 930.301(a). One of
these agencies also suggested changing
the word “computer” to “information
technology” to better reflect the scope of
the regulations and NIST guidance. We
concur and have made the change
where appropriate in the final
regulation. Additionally, it is important
to note the purpose of FISMA is to
provide a comprehensive framework for
ensuring the effectiveness of
information security controls over any
information resources that support
Federal operations and assets. To that
end, FISMA defines information system
security to mean protecting any Federal

information and information systems,
which includes information technology
(IT) systems, from unauthorized access,
use, disclosure, disruption,
modification, or destruction.

This agency also recommended that 5
CFR 903.301(a)(1) require all IT users be
exposed to security awareness materials
“regularly”” versus “at least annually.”
We do not concur. A standard and
specified timeframe for training best
serves the intent of the law and
encourages agencies to ensure IT users’
continual IT security vigilance. We did
not adopt this agency’s suggestion to
address professionalization or
certification to ensure a level of
knowledge or competence because it is
beyond the scope of this regulation.

The same agency recommended
adding a section requiring agencies to
provide training commensurate with IT
systems criticality and level of risk
imposed by the untrained user. We did
not adopt this recommendation because
this issue is addressed in the Act and
covered in 5 CFR §903.301(b) through
(d). We have incorporated the agency’s
suggestion to change NIST “policy” to
NIST “guidelines” throughout the
regulation. The agency comment that
NIST guidance is based on roles and
responsibilities and not position titles,
as indicated in the regulation, does not
require a change. The regulation
requires role-specific training.
Identification of employees performing
these roles by position title is
illustrative only and does not differ
from the role-specific training basis of
NIST guidance.

Another agency suggested that the
requirement to provide IT awareness
material/exposure training to all new
employees “within 60-days of their
appointment” be changed to “prior to
the employee’s use of IT systems.” We
concur and have changed the text
pursuant to OMB Circular A-130,
appendix III, part A, subsection A.

Waiver of 30-day delay in effectiveness

Pursuant to 5 U.S.C. 553(d)(3), good
cause exists to waive the delay in
effective date and make these
regulations effective in less than 30
days. The delay in the effective date is
being waived because the program
changes do not mandate substantive
change but will provide users more
timely access to the most current
applicable definitions and guidelines for
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information technology security
awareness training.

E.O. 12866, Regulatory Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with E.O. 12866.

Regulatory Flexibility Act

I certify that these regulations would
not have a significant economic impact
on a substantial number of small entities
because they would apply only to
Federal personnel including contractors
and other users of information systems
that support the operations and assets of
the agency.

List of Subjects in 5 CFR part 930

Administrative practice and
procedure; Computer technology;
Government employees; Motor vehicles.

Office of Personnel Management.
Kay Coles James,
Director.

m Accordingly, OPM revises 5 CFR part
930, subpart C, as follows:

PART 930—PROGRAMS FOR
SPECIFIC POSITIONS AND
EXAMINATIONS (MISCELLANEOUS)

m 1. Subpart C is revised to read as
follows:

Subpart C—Information Security
Responsibilities for Employees who
Manage or Use Federal Information
Systems

Authority: 5 U.S.C. 4118; Pub. L. 107-347,
116 Stat. 2899

§930.301 Information systems security
awareness training program.

Each Executive Agency must develop
a plan for Federal information systems
security awareness and training and

(a) Identify employees with
significant information security
responsibilities and provide role-
specific training in accordance with
National Institute of Standards and
Technology (NIST) standards and
guidance available on the NIST Web
site, http://csrc.nist.gov/publications/
nistpubs/, as follows:

(1) All users of Federal information
systems must be exposed to security
awareness materials at least annually.
Users of Federal information systems
include employees, contractors,
students, guest researchers, visitors, and
others who may need access to Federal
information systems and applications.

(2) Executives must receive training in
information security basics and policy
level training in security planning and
management.

(3) Program and functional managers
must receive training in information
security basics; management and
implementation level training in
security planning and system/
application security management; and
management and implementation level
training in system/application life cycle
management, risk management, and
contingency planning.

(4) Chief Information Officers (CIOs),
IT security program managers, auditors,
and other security-oriented personnel
(e.g., system and network
administrators, and system/application
security officers) must receive training
in information security basics and broad
training in security planning, system
and application security management,
system/application life cycle
management, risk management, and
contingency planning.

(5) IT function management and
operations personnel must receive
training in information security basics;
management and implementation level
training in security planning and
system/application security
management; and management and
implementation level training in
system/application life cycle
management, risk management, and
contingency planning.

(b) Provide the Federal information
systems security awareness material/
exposure outlined in NIST guidance on
IT security awareness and training to all
new employees before allowing them
access to the systems.

(c) Provide information systems
security refresher training for agency
employees as frequently as determined
necessary by the agency, based on the
sensitivity of the information that the
employees use or process.

(g) Provide training whenever there is
a significant change in the agency
information system environment or
procedures or when an employee enters
a new position that requires additional
role-specific training.

[FR Doc. 04-13319 Filed 6—10-04; 8:45 am]
BILLING CODE 6325-38-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 2
RIN 3150-AH31

Licensing Proceeding for a High-Level
Radioactive Waste Geologic
Repository; Licensing Support
Network, Submissions to the
Electronic Docket

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission is amending its Rules of
Practice applicable to the use of the
Licensing Support Network (LSN) and
the electronic hearing docket in the
licensing proceeding on the disposal of
high-level radioactive waste at a
geologic repository. The amendments
establish the basic requirements and
standards for the submission of
adjudicatory materials to the electronic
hearing docket by parties to the high-
level radioactive waste licensing
proceeding. The amendments also
address the issue of reducing the
unnecessary loading of duplicate
documents on individual participant
LSN document collection servers (Web
sites); the continuing obligation of LSN
participants to update their
documentary material after the initial
certification; the Secretary of the
Commission’s determination that the
DOE license application is
electronically accessible; and the
provisions on material that may be
excluded from the LSN.

DATES: Effective Date: July 14, 2004.

FOR FURTHER INFORMATION CONTACT:
Francis X. Cameron, U.S. Nuclear
Regulatory Commission, Washington DC
20555-0001, telephone (301) 415-1642,
e-mail FXC@nrc.gov.

SUPPLEMENTARY INFORMATION:
I. Background

The Commission’s regulations in 10
CFR Part 2, Subpart J, provide for,
among other things, the use of an
electronic information management
system to provide documents related to
the high-level radioactive waste (HLW )
repository licensing proceeding.
Originally promulgated on April 14,
1989 (54 FR 14944), the information
management system required by
Subpart J is to have the following
functions:

(1) The Licensing Support Network
(LSN) provides full text search and
retrieval access to the relevant
documents of all parties and potential
parties to the HLW repository licensing
proceeding beginning in the time period
before the U.S. Department of Energy
(DOE) license application for the
repository is submitted;

(2) The NRC Electronic Information
Exchange (EIE) provides for electronic
submission of filings by the parties, as
well as the orders and decisions of the
Atomic Safety and Licensing Board
Panel (ASLBP), during the proceeding;
and

(3) The Electronic Hearing Docket
(EHD) provides for the development and
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access to an electronic version of the
HLW licensing proceeding docket.

The creation of the LSN (originally
called the “Licensing Support System”)
was stimulated by the requirements of
section 114(d) of the Nuclear Waste
Policy Act of 1982 (NWPA). This
provision sets as a goal Commission
issuance of a final decision approving or
disapproving issuance of the
construction authorization for a geologic
repository for HLW within three years of
the docketing of the DOE license
application. The Commission
anticipated that the HLW proceeding
would involve substantial numbers and
volumes of documents created by well-
informed parties on numerous and
complex issues. The Commission
believed that the LSN could facilitate
the timely review of DOE’s application
by providing for electronic access to
relevant documents via the LSN before
the application is submitted, rather than
the traditional, and potentially time-
consuming, discovery process
associated with the physical production
of documents after an application is
submitted. In addition, the Commission
believed that early access to these
documents in an electronically
searchable form would allow for a
thorough and comprehensive technical
review of the license application by all
parties and potential parties to the HLW
licensing proceeding, resulting in better
focused contentions in the proceeding.

The current requirements in 10 CFR
2.1003(a) require the DOE to make its
documentary material available in
electronic form no later than six months
in advance of DOE’s submission of its
application to the NRC. The NRC must
make its documentary material available
in electronic form no later than thirty
days after the DOE certification of
compliance. All other participants must
make their documents available in
electronic form no later than ninety
days after the DOE certification of
compliance. Originally, the LSN was
conceived as a large, centralized
information management system
administered by what was then called
the Licensing Support System
Administrator (now the LSN
Administrator). To take advantage of the
advances in technology that occurred
since the promulgation of the original
rule, the Commission revised the rule to
use the Internet to link geographically
dispersed sites rather than rely on a
complex and expensive centralized
system (63 FR 71729; December 30,
1998).

As noted, one of the objectives of the
regulations in 10 CFR Part 2, Subpart J
is to provide for electronic submission
of filings by the parties, as well as the

orders and decisions of the ASLBP,
during the proceeding. The purpose of
this function is to reduce the time that
it takes to serve filings by substituting
electronic transmission for the physical
mailing of filings that is typically used
in NRC licensing proceedings.
Shortening the amount of time for
certain activities during the hearing
process will support the NRC’s efforts to
meet the schedule in the NWPA. 10 CFR
2.1013(c)(1) requires that all filings in
the HLW adjudicatory proceeding be
“transmitted electronically” (emphasis
added) by the submitter to the Presiding
Officer, the parties, and the Secretary of
the Commission. The Commission
believes that the majority of these filings
will consist of simple documents that
can be readily transmitted by EIE.
However, after further considering the
nature of some of the documents that
may be submitted by the parties during
the proceeding, the Commission
believes that it is necessary to specify
requirements for submitting large and/or
complex documents. This need was the
reason the Commission initiated the
proposed rulemaking that is the subject
of this final rule. The proposed rule was
published in the Federal Register on
November 26, 2003 (68 FR 66372).

The proposed amendments addressed
a number of aspects of the current rules:

e The requirements and standards for
a party’s submissions to the electronic
docket for the HLW repository licensing
proceeding;

e Those provisions that could result
in the loading of duplicate documents
on individual participant LSN
document collection servers;

e The provisions related to the
Secretary of the Commission’s
determination that the DOE license
application is electronically accessible; .

¢ Those provisions related to the
continuing obligation of LSN
participants to update their
documentary material; and

e Those provisions on material that
may be excluded from the LSN.

I1. Public Comments

The Commission received nine
comments on the proposed rule from
the following entities:

(1) U.S. Department of Energy (DOE).

(2) State of Nevada.

(3) Nuclear Energy Institute (NEI).

(4) Nevada Nuclear Waste Task Force,
Incorporated.

(5) Nye County, Nevada.

(6) Lincoln County and the City of
Caliente, Nevada.

(7) White Pine County, Nevada.

(8) Eureka County, Nevada.

(9) Progress Energy.

These comments addressed the
following categories of issues:

1. Rule or Guidance

Two commenters (DOE, NEI)
recommended that the technical
standards in proposed section
2.1013(c)(1) be incorporated into a
guidance document rather than in the
NRC regulations. These commenters
noted that the proposed standards in
section 2.1013(c)(1) were useful
clarifications, but it was not necessary
to formalize them in a rulemaking. The
rationale for this recommendation was
that technical capabilities can change
significantly over the period of time that
the HLW licensing proceeding will take
place and that any needed changes to
reflect new technical capabilities could
more efficiently be implemented by
revising guidance rather than by
initiating a new rulemaking. In addition,
NEI was concerned about the need for
stability in the LSN regulatory
framework as the date for submission of
the DOE license application draws
closer. NEI also recommended that, if
the NRC decides to proceed with the
rulemaking, it be done as expeditiously
as possible. NEI also requested that the
NRC provide some assurance to LSN
participants on the stability of the LSN
regulatory framework in the interim
period while a rule was being finalized.
Finally, NEI urged the Commission to
issue the final revision to NRC
Regulatory Guide 3.69 on the Topical
Guidelines that were issued for public
comment in June, 2002, See ““‘Draft
Regulatory Guide DG-3022 (Proposed
Revision 1 of Regulatory Guide 3.69).”
Another commenter, Progress Energy,
expressed the same concerns as NEL

Response

The Commission has tried to balance
the need for flexibility, informality, and
responsiveness, i.e., using guidance for
the technical standards, with the need
to ensure that the fundamental
compliance requirements for LSN
participants are clear, i.e., using a rule.
Accordingly, the Commission has
expressed what it believes to be the
most important technical standards in
Section 2.1013(c)(1) of the final rule,
while including the majority of the
detailed technical specifications in a
guidance document, “‘Guidance for the
Submission of Electronic Docket
Materials Under 10 CFR Part 2, Subpart
], U.S. Nuclear Regulatory
Commission, (Guidance Document). The
Guidance Document is available on the
NRC Web site, http://www.nrc.gov.

The Guidance document can also be
found in the Commission’s Agencywide
Documents Access and Management
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System (ADAMS) at Accession Number
ML041560341. The Guidance Document
contains essential information in regard
to the proper implementation of the
requirements of this rule.

In terms of providing an assurance of
a stable regulatory framework, the
Commission is not imposing any new
requirements that would significantly
alter the current regulatory framework.
Furthermore, the Commission does not
anticipate adding any additional
requirements beyond those in this final
rule before the repository license
application is submitted. As explained
by the NRC staff at the December 2003
meeting of the LSN Advisory Review
Panel, the only revision to the scope of
documents covered by the Topical
Guidelines in Regulatory Guide 3.69,
was a proposed new exclusion for
“‘congressional correspondence.”
Therefore, the Commission does not
believe that the existing regulatory
framework will in any way be
“destabilized.” The final revision of the
Topical Guidelines will be completed
immediately after this rule is finalized.

2. Technical standards

DOE had several comments on the
technical standards for the submission
of electronic filings to the adjudicatory
proceeding.

A. Complex Documents

Section 2.1013(c)(1)(iii) of the
proposed rule would have required that
those portions of “complex documents”
that are amenable to being transmitted
electronically as a filing in the HLW
adjudicatory proceeding be transmitted
electronically, while those parts of
complex documents that were not
amenable to electronic transmission be
submitted on optical media. DOE, in its
comment letter, questioned the
advantage of electronically transmitting
only some portions of a complex
document. If a complex document is not
amenable to submittal in its entirety via
electronic transmission through the EIE,
the advantage of submitting only
portions of it is unclear because those
portions may not be useful by
themselves. DOE recommended that the
entire document be submitted on optical
storage media, with a transmittal letter
submitted via the EIE providing
notification of the submittal of that
document.

Response

The final rule maintains the approach
of the proposed rule to the submission
of complex documents. In terms of the
usefulness of submitting portions of the
document by electronic transmittal, the
Commission believes that this would

serve several useful purposes. First, it
provides early notification that a
complex document is coming in and
consequently allows other parties to
plan their review and possible response.
Second, there often will be substantial
benefit in receiving the text portion of

a complex document via electronic
transmission, notwithstanding the delay
in receiving the additional attachments.
Various Atomic Safety and Licensing
Boards have been issuing orders for
several years that use this practice. This
has allowed the parties and the Boards
to review the text portion, which
contains the arguments of the parties,
while awaiting the rest of the pleading.
However, for purposes of the service
requirements in section 2.1013(c) or the
computation of time requirements in
section 2.1017, the filing of a complex
document or a large document is not
complete until all portions of the
document have been submitted.

B. Image Resolution

Section 2.1013(c)(1)(iv) of the
proposed rule would have required that
all electronic submissions to the EHD
have 300 dots per inch (dpi) minimum
resolution for bi-tonal, color, and
grayscale. DOE noted the inconsistency
between these EHD requirements and
the requirements in section
2.1011(b)(2)(iv) for documents placed
on individual LSN participant Web
sites. The LSN participant Web site
documents are required to have 300 dpi
for bi-tonal but 150 dpi minimum
resolution for grayscale and color. DOE
recommended that the final rule on the
EHD be consistent with the LSN
participant Web site requirements to
avoid having to convert the color and
grayscale parts of existing documents
from 150 dpi to 300 dpi. According to
DOE, this would not be “an efficient use
of resources.” The Commission
interprets this latter phrase to mean that
the conversion would be not only
costly, but unnecessary because 150 dpi
color and gray scale would be fully
readable. DOE also noted that the
Guidance Document states that there is
flexibility with respect to the minimum
resolution as long as the integrity and
quality of the document result in
readable copies. The DOE suggests that
this flexibility should be added to the
rule if the technical requirements are to
be retained in the rule.

Response

Records submitted to the NRC as part
of the Electronic Hearing Docket are
Federal “official agency records.” The
National Archives and Records
Administration (NARA) issued a
standard that records scanned after

December 23, 2002, must meet the
minimum standard of 300 dpi for bi-
tonal, color, and grayscale documents.
The NRC adopted this standard on
January 1, 2004, the effective date for
the NRC final rule on the electronic
maintenance and submission of
information to the NRC (68 FR 58792;
October 10, 2003). The NRC has
considered the DOE’s concern with
regard to the “efficient use of
resources.”” In response, the NRC has
modified language in the rule to: (1)
require submitters to use the 300 dpi
standard for documents created after the
January 1, 2004 effective date of the
electronic maintenance rule, except in
limited circumstances in which (a)
submitters may need to use an image
scanned before January 1, 2004, in a
document created after January 1, 2004
or (b) the scanning process for a large,
one-page image may not successfully
complete at the 300 dpi standard
resolution; and (2) require that
documents created or scanned before
January 1, 2004, (or for those documents
in 1(a) or (b) above), meet the standards
for documents placed on LSN
participant Web sites in section
2.1011(b)(2)(iv) which is 150 dpi for
color and grayscale documents and 300
dpi for bi-tonal documents. The
Commission is also assuming that this
document image resolution requirement
for LSN participant Web sites would
meet the criterion of “readability.”

C. Image Format

Section 2.1013(c)(1)(v) of the
proposed rule would have required
electronic submissions to be generated
in Adobe Acrobat Portable Document
Format (PDF). DOE noted that this PDF
requirement was inconsistent with the
requirement for LSN participant Web
sites in section 2.1011(b)(2)(iv) that
allows Tagged Image File Format (TIFF).
DOE suggests that files on LSN
participant Web sites that are submitted
to the adjudicatory proceeding be
allowed to be submitted in the TIFF
format. Converting images in the LSN
that are usable in TIFF format to PDF
format for the EHD would again,
according to DOE, “not be an efficient
use of resources.”

Response

The electronic documentary material
submitted to the EHD will be entered as
official agency records in ADAMS. The
PDF became the NRC standard for
official agency records on January 1,
2004, the effective date for the NRC final
rule on the electronic maintenance and
submission of information to the NRC
(68 FR 58792; October 10, 2003). The
NRC has adopted PDF as the NRC
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standard for this official agency records
system based on the following:

e PDF represents a “‘generic” format
that behaves consistently across
multiple hardware and operating
systems;

e When files are distributed in PDF,
the information is “locked down” for
the general user, who can access the
content through the use of PDF viewer
software;

e The PDF standard, though it is
proprietary to Adobe, has been
published, is freely available, and the
capability to create PDF documents has
been integrated into many other
software applications;

¢ PDF documents can be generated
from any application that can generate
Postscript printer files; thus anything
that can be printed can be represented
in PDF;

e PDF supports file generation
options for text-oriented files produced
on a word processing or publishing
system;

e PDF supports file generation
options for scanned image-oriented
files; and

e PDF supports file generation
options for scanned text-oriented files
capable of full text search.

In contrast, adherence to the PDF
standards for NRC official agency
records is not required for purposes of
individual LSN participant Web sites
and therefore, TIFF is acceptable under
section 2.1011(b)(2)(iv). The
Commission also believes that TIFFs
can readily be converted to PDF using
features inherent in PDF-authoring
software. In those rare circumstances
where technical reasons would prevent
the successful conversion to PDF, DOE
or any other LSN participant, can
submit the image in TIFF and include
a detailed statement of the technical
reasons that prevent conversion to PDF,
in a transmittal letter to accompany the
filing.

D. Hyperlinks

Section 2.1013(c)(1)(vi) of the
proposed rule requires that documents
be free of hyperlinks to other documents
or Web sites other than within a single
PDF file. DOE notes that some
documents may have embedded
hyperlinks that are difficult to remove.
The DOE suggests that the requirement
be revised to state that use of the
document in the EHD should not
depend on hyperlinks to other
documents or Web sites. The
Commission understands this comment
to suggest that there should be no
restriction in the rule on documents
containing hyperlinks, but that the use

of the document in the hearing may not
depend on those hyperlinks.

Response

The Commission has considered the
DOE comments and has revised the final
rule to allow hyperlinks to be contained
in documents submitted to the EHD.
The Commission believes that it will be
difficult and costly to remove these
hyperlinks. Instead of prohibiting a
document from being submitted with
hyperlinks, section 2.1013(c)(1)(vi) of
the final rule would prohibit reliance on
the hyperlinks for purposes of providing
additional evidentiary material or
completing a submittal. This would
require the submitter to review all
documents submitted to the EHD for
hyperlinks to the Internet or other
documents. Any necessary material
would need to be included in the filing
or as an attachment to the filing.

However, the Commission is also
concerned that hyperlinks in a filing
that do not function, or that link a user
to an external website that has changed
or perhaps contains some type of
offensive material, could create a
negative perception of the integrity of
the EHD database. Therefore, the final
rule requires each electronic submission
to contain a disclaimer that notifies the
reader that the hyperlinks in the filing
may not operate or may link the reader
to material that is not intended to be
necessary, or in some cases, even
related, to the use of the filing in the
proceeding. This disclaimer must either
be in the transmittal memorandum
required for filings over 50 MB or in the
body of the pleading for filings under 50
MB. The single exception to the use of
hyperlinks in a filing is when the
hyperlink connects to another part of
the same PDF file. The use of hyperlinks
in this context is permissible. This also
has implications for the minimum size
of a file that is submitted to the EHD.
The Commission encourages submitters
to combine small files that are
components of a larger document into
one file to facilitate efficient distribution
and use of the documentary material.
For example, if a document consists of
15 separate 2 MB files, those 15 files
should be combined to result in one 30
MB file. This will allow submitters to
use hyperlinks in a larger file, i.e., a
single electronic file up to 50 MB.

E. Definitions

DOE noted that the definition of
complex documents in section 2.1001 of
the proposed rule could be viewed as
inconsistent with the definition in the
Supplementary Information for the
proposed rule. Proposed section 2.1001
states that a complex document has

substantial portions that are neither
textual nor image. However, the
Supplementary Information (68 FR
66374) states that complex documents
can also include a textual or graphic file
that cannot be segmented into 50
megabyte (MB) files. The DOE suggests
that the description in the
Supplementary Information be used as
the definition in section 2.1001 of the
rule.

Response

The Commission agrees and has
revised the definition accordingly.

3. Docketing

Section 2.1012(a) provides that the
DOE license application cannot be
docketed unless the Secretary of the
Commission determines that the license
application can be effectively accessed
through ADAMS. DOE is concerned that
this establishes a requirement on DOE
that is beyond its control. Entering
documents into ADAMS is strictly a
NRC function and ADAMS is under the
sole control of the NRC. Any
accessibility problems resulting from
entering the license application into
ADAMS would be the responsibility of
the NRC. DOE notes that, in preparing
its electronic license application, the
DOE is responsible for meeting the NRC
requirements, as well as addressing any
guidance that has been issued by the
NRC, and transmitting the license
application to the proper address and in
the proper format(s) specified by the
NRC for these actions. If the DOE meets
clearly defined specifications for such
transmittals, the NRC should be able to
make the document available through
ADAMS.

The DOE recommends that section
2.1012(a) be revised to read: “The
Director may determine that the
tendered application is not acceptable
for docketing under this subpart if the
application is not accompanied by an
updated certification pursuant to
section 2.1009(b) or if the application is
not submitted on optical storage media
in a format consistent with NRC
regulations and guidance.”

Response

The Commission agrees with this
suggestion and has revised the final rule
accordingly. However, in addition to the
above two criteria, the Commission has
also added a third criterion on non-
compliance with any other requirements
in Subpart J.

4. The Continuing Need to Supplement
Individual LSN Participant Web Sites

Proposed section 2.1003(e) would
have required an LSN participant to
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supplement its LSN Web site with any
documentary material created after the
time of initial certification. NEI was
concerned that this requirement could
continue indefinitely. It is NEI's opinion
that the requirement to supplement
ends when discovery, in the form of
document production, is completed.

Response

The Commission agrees and has
revised section 2.1003(e) to specify that
the requirement to supplement ends
when discovery is complete. The
Commission anticipates that discovery
will be complete by the time set for the
second Pre-Hearing Conference at which
issues for hearing will be finalized and
schedules for prefiled testimony and
hearing will be set. See Appendix D to
10 CFR Part 2. However, it should be
emphasized that the Board could extend
discovery beyond this time period.
Moreover, although there is no
obligation on an LSN participant to add
new documents to its site after
discovery closes, an LSN participant
does have an obligation to maintain its
existing LSN collection intact and
available for the balance of the
construction authorization proceeding.
Parties will have a continuing need to
search LSN participant databases during
the evidentiary hearing and throughout
the NRC appellate process.

5. The Scope of the Congressional
Exclusion

Nye County, Nevada expressed the
view that the exclusion for
congressional correspondence in
proposed section 2.1005(i) seems overly
broad. The commenter believes that it is
entirely conceivable that somewhere in
correspondence with a member of
Congress or with congressional staff,
DOE, or any other party, may have made
relevant and admissible statements
about some technical issues affecting
the licensibility of Yucca Mountain. To
exclude all such correspondence
categorically is unwarranted. According
to Nye County, a better approach would
be to limit the exclusion to
correspondence involving such matters
as budget, and program management.

Response

The Commission appreciates the
thoughtful comments of Nye County on
this matter. However, the Commission
continues to believe that this type of
material will not have a significant
bearing on repository licensing issues.
Much of this material either relates to
budgetary issues and schedules or is
merely a summary of information in an
agency primary document. It would
normally not be the source of material

that a party would rely on for its case
in the hearing or a source of material
that would be contrary to such reliance
information. However, most, if not all,
of the material directed to Federal
entities of concern to Nye County,
would still be available as part of the
normal Federal recordkeeping
requirements. If a particular item of
Congressional correspondence does
become relevant to a contention
admitted in the HLW proceeding, it can
be made available at that time. The
Commission does not anticipate that
any disputes over this clearly and
narrowly defined exclusion will be
brought before the Pre-license
Application Presiding Officer (PAPO).

6. The Trigger for Participant
Certification

Three commenters, the Agency for
Nuclear Projects in the State of Nevada’s
Governor’s Office, the Nevada Nuclear
Waste Task Force, and Eureka County’s
Yucca Mountain Information Office, all
raised concerns on the timing of LSN
participant certification in relation to
DOE’s certification. The current
requirements in 10 CFR 2.1003(a)
require the DOE to make its
documentary material available in
electronic form no later than six months
in advance of DOE’s submission of its
license application to the NRC. The
NRC must make its documentary
material available in electronic form no
later than thirty days after the DOE
certification of compliance. All other
participants must make their documents
available in electronic form no later
than ninety days after the DOE
certification of compliance. However,
these commenters noted that although
DOE may have all of its documentary
material available on its LSN document
server by the time required for
certification, it is possible that the DOE
collection would not yet have been
indexed and audited by the LSN
Administrator. Therefore, the entire
DOE collection would not yet be
“available” to the public. The
commenters recommended that the
Commission add an additional
certification by the LSN Administrator
that the DOE collection had been
indexed and audited. This LSN
Administrator certification would then
become the tolling event for the
certification by all other LSN
participants, rather than the DOE
certification.

Response

At the outset, the Commission notes
that an amendment such as that
recommended by the commenters is
outside the scope of this rulemaking.

This issue was not raised in the
proposed rule and was not intended to
be part of this rulemaking effort.
However, the Commission also
recognizes the importance of this
concern. The NRC is pursuing an
approach with DOE to ensure that the
DOE collection has been indexed and
audited by the LSN Administrator in
approximately the same time frame as
the DOE certification. This should
ensure that an indexed and baselined
DOE collection will be available to other
LSN participants well in advance of the
point at which the NRC dockets an
acceptable DOE license application.

7. Transportation Issues

Lincoln County and the City of
Caliente, in their comments on the
proposed rule, urged the Commission to
clarify the extent to which Yucca
Mountain repository system
transportation related information will
be considered during licensing and,
therefore, be required for inclusion
within the LSN. The County and the
City believe that the Yucca Mountain
licensing proceeding should encompass
all aspects of the Yucca Mountain
repository transportation system.

Response

The Commission recognizes that
issues related to the transportation of
High Level Waste (HLW) and Spent
Nuclear Fuel (SNF) to the Yucca
Mountain site in Nevada are of concern
to members of the public. These issues
are complicated by the multi-agency
coordination that is required between
DOE, the Department of Transportation
(DOT), and the NRC. As a preliminary
matter, it is important to distinguish the
role of the NRC in matters related to
transportation. The only role of the NRC
in the licensing proceeding for Yucca
Mountain with respect to transportation
issues is to review the DOE
Environmental Impact Statement (EILS),
for adoption to the extent practicable.

The Nuclear Waste Policy Act of
1982, 42 U.S.C. 10101, et seq., as
amended (NWPA), provides the primary
framework for issues related to the
proposed Yucca Mountain repository,
including transportation issues. Section
114(f) of the NWPA requires DOE to
prepare an EIS, part of which may
include an evaluation of transportation
impacts. Additionally, section 114(f)
mandates that the NRC, to the extent
practicable, adopt the DOE EIS,
including those parts of the EIS related
to transportation. Such adoption shall
be deemed to satisfy the responsibilities
of the NRC under NEPA and “no further
consideration shall be required.” See
NWPA section 114(f)(4). The Topical
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Guidelines in Regulatory Guide 3.69
specifically address those aspects of
transportation that are included under
documentary material for purposes of
the LSN.

II1. The Final Rule

Submissions to the Electronic Docket for
the Hearing

As noted, one of the objectives of the
regulations in 10 CFR Part 2, Subpart J
is to provide for electronic submission
of filings by the parties, as well as the
orders and decisions of the Atomic
Safety and Licensing Board, during the
proceeding. The purpose of this
function is to reduce the time that it
takes to serve filings by substituting
electronic transmission for the physical
mailing of filings that is typically used
in NRC licensing proceedings.
Shortening the amount of time for
certain activities during the hearing
process will support the NRC’s efforts to
meet the schedule in the NWPA. 10 CFR
2.1013(c)(1) requires that all filings in
the HLW licensing proceeding be
transmitted electronically (emphasis
added) by the submitter to the Presiding
Officer, the parties, and the Secretary of
the Commission. The Commission
believes that the majority of these filings
will consist of simple documents that
can be readily transmitted by EIE.
However, after further considering the
nature of some of the documents that
may be submitted by the parties during
the proceeding, the Commission
believes that it is necessary to specify
requirements for submitting large and/or
complex documents.

Large documents consist of electronic
files that, because of their size, create
challenges for both the NRC staff,
potential parties and the public when
transmitting, viewing, or downloading
the document (e.g., significant delays in
transmission, uploading, or
downloading times). The Commission
anticipates that the potential license
application and some filings in the HLW
repository adjudicatory proceeding will
be of a size that will create transmission,
viewing, or downloading challenges. In
electronic format, some of these files
could be up to several hundreds of
megabytes (MB) in size. Examples of
potential large documents are:

¢ DOE Site Characterization Plan

e DOE License Application and
supporting materials

e DOE Environmental Impact
Statement

¢ Some adjudicatory documents (e.g.,
motions, responses, transcripts,
exhibits, and orders)

Additionally, any or all of these types
of documents could contain embedded

photographs, charts, tables, and other
graphics.

Complex documents consist (entirely
or in part) of electronic files having
substantial portions that are neither
textual nor image in nature, and graphic
or other Binary Large Objects that
exceed 50 MB and cannot be logically
divided. For example, these types of
specialized documents may include:

¢ Executable files, which can be
opened (run) to execute a programmed
series of instructions on a computer or
network;

e Runtime executable software,
which generally is operational upon
demand without being installed on a
computer or network;

e Viewer or printer executable
software that causes images to be
displayed on the computer monitor or
pages to print on an attached printer;

o Files from a dynamic link library
(.dll), which are a collection of small,
bundled executable programs that each
provide one or more distinctive
functions used by application programs
and operating systems and are available
when needed by applications or
operating systems;

e Large data sets associated with an
executable; and

o Actual software code for analytical
programs that a party may intend to
introduce into the proceeding.

As part of complex document
submittals, the NRC anticipates
receiving files that—

(1) Due to their file size, may preclude
easy transmission, retrieval, and use; or
(2) May require specialized software
and/or hardware for faithful display and

subsequent use; and

(3) May not be suitable for inclusion
in a “‘generic” file format such as the
Adobe”” Acrobat Portable Document
Format (PDF).

Examples of files that could be part of
a complex document are:
e Maps
Databases
Simulations
Audio files
Video files
Executable programs

There are several potential problems
presented by the electronic transmission
of these large or complex documents,
including the “time out”” problems
when submitting very large documents
via the Internet, difficulty of use in the
hearing room, and Federal records
management considerations. These
potential problems are evaluated in
more detail in the regulatory analysis for
this final rule.

In response to these potential
problems, the Commission is revising

the framework for the submission of
filings during the HLW licensing
proceeding. This revised framework is
based on segmenting large documents
using manageable file size units to
reduce the potential for interruption or
delay in transmission, uploading, or
downloading. For example, large
documents could be segmented into
pieces, which correspond to the
organization (chapters or sections) of the
document, in order to address the
transfer and retrieval performance
problems discussed above. The author
of the document would be in the best
position to break up document files into
usable segments without adversely
impacting the organization or content of
the document.

The electronic submission of filings in
the HLW repository proceeding must be
made via the Internet using the NRC
EIE, when practicable. The EIE is an
electronic transfer mechanism being
established by the NRC for electronic
transmission of documents to the
agency via the Internet. EIE provides for
the transmission of documents in a
verifiable and certifiable mode that
includes digital signatures.

The final amendments revise section
2.1001 to establish three categories of
electronic filings for purposes of the
HLW repository proceeding and would
revise section 2.1013(c)(1) to specify the
submission requirements for these three
categories of electronic filings.

“Simple documents” are textual or
graphic oriented material that are less
than 50 megabytes (MB) in size. These
documents are transmitted
electronically via EIE as contemplated
by the current 10 CFR 2.1011. Test
results have demonstrated that 50 MB is
a reasonable size for downloading files
across wide area networks or from the
Internet via phone lines.

“Large documents” are those that
have textual or graphic oriented
material larger than 50 MB in size.
Under revised section 2.1013(c)(1)(ii),
these documents must be submitted via
the EIE in multiple transmissions of 50
MB or less each. The large document
submission may also be supplemented
with a courtesy copy on optical storage
media to provide NRC staff, parties, and
interested governmental participants in
the HLW repository proceeding with a
useful reference copy of the document.
For purposes of the NRC staff review of
the DOE license application, as opposed
to an electronic submission to the
adjudicatory docket, the requirements
for DOE’s submission of the license
application are already specified in 10
CFR 63.22 of the Commission’s
regulations. 10 CFR 63.22(a) specifies
that the application, any amendments to
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the application, and an accompanying
environmental impact statement and
any supplements, must be signed by the
Secretary of Energy or the Secretary’s
representative and must be filed with
the Director in triplicate on paper and
optical storage media. In addition, 10
CFR 63.22(b) requires that 30 additional
copies of the license application be
submitted on paper and optical storage
media.

“Complex documents” are any
combination of the following:

e Textual or graphic-oriented
electronic files

¢ Electronic files that cannot be
segmented into 50 MB files

¢ Other electronic objects, such as
computer programs, simulations, video,
audio, data files, and files with special
printing requirements.

Under final section 2.1013(c)(1)(iii),
those portions of complex documents
that can be electronically submitted
through the EIE, again in 50 MB or less
segments, will be transmitted
electronically. Those portions that are
not amenable to electronic transmission
will be delivered on optical storage
media. The optical storage media must
include the complete document, i.e.,
include the portions of the document
that have been delivered via the EIE.

In addition to these revisions, section
2.1013 (c)(1) is amended to require the
following:

e Electronic submissions of files
created after January 1, 2004 must have
300 dots per inch (dpi) as the minimum
resolution for bi-tonal, color, and
grayscale, except in limited
circumstances in which (a) submitters
may need to use an image scanned
before January 1, 2004, in a document
created after January 1, 2004, or (b) the
scanning process for a large, one-page
image may not successfully complete at
the 300 dpi standard resolution.

¢ Electronic submissions of files
created before January 1, 2004, or
electronic submissions created after
January 1, 2004, which cannot meet the
300 dpi standard for color and
grayscale, must meet the standard for
documents placed on LSN participant
Web sites (10 CFR Part 2.1011(b)(2)(iv))
which is 150 dpi for color and grayscale
documents and 300 dpi for bi-tonal
documents.

¢ Electronic submissions must be in
the appropriate PDF output format.
These formats and their use are:

e PDF—Formatted Text and
Graphics—use for textualdocuments
converted from native applications

e PDF—Searchable Image (Exact)—
use for textual documents converted
from scanned documents

e PDF—Image Only—use for
graphic-, image-, and forms-oriented
documents

Tagged Image File Format (TIFF) images
and the results of spreadsheet
applications will need to be converted
to PDF, except in those rare instances,
examples of which are described in the
Guidance Document, where PDF
conversion is not practicable.
Spreadsheets may be submitted using
Microsoft® Excel, Corel® Quattro Pro,
or Lotus® 123.

¢ Electronic submissions to the
hearing docket cannot rely on the use of
any hyperlinks to other electronic files
or websites to generate additional
documentary material. Any such
documentary material must be
submitted either as an attachment to the
filing or as a separate filing. If a
submittal contains hyperlinks, then it
must include a disclaimer to the effect
that the hyperlinks may be inoperable or
are not essential to the use of the filing.

e Electronic submissions to the EHD
may rely on the use of hyperlinks
within the same PDF file.

o Electronic submissions must be free
of any security restrictions imposed by
the author (proposed section
2.1013(c)(1)(vii)).

Additional information on the
submission of these filings will be
provided in the Guidance Document,
discussed earlier. The Guidance
Document is available on the NRC Web
site (http://www.nrc.gov). The NRC
expects parties, interested governmental
participants, and potential parties to use
the detailed instructions in the
Guidance Document to ensure that their
electronic filings are effectively
submitted. Areas covered by the
Guidance Document address the need
for and format of the transmittal letter
for electronic filings, file naming
conventions, copyrighted information,
and instructions on sensitive or
classified information.

Docketing

The final revisions clarify the
responsibility of the Secretary of the
Commission, under section 2.1012(a), to
determine whether the DOE license
application for a HLW repository is in
an electronic media form and format
that is acceptable for docketing. Under
section 2.1012(a), the DOE license
application cannot be docketed unless
the Secretary of the Commission
determines that the DOE license
application has been submitted on
optical storage media in a format
consistent with NRC regulations and
guidance.

Documentary Material

Section 2.1003 of the current LSN rule
requires a party, a potential party, or an
interested governmental participant
(hereinafter “participant”) to make its
documentary material available in
electronic form. The definition of
“documentary material” includes
material prepared by an individual
participant, for example, all reports or
studies prepared by, or on behalf of, a
participant. It also includes other
material in the possession of the
participant on which the participant
intends to rely and/or cite in support of
its position in the HLW repository
proceeding or that doesn’t support its
position. This provision can be read to
obligate a party who possesses a
document prepared by another
participant to make that document
available on its LSN document
collection server even though it is
already available on the LSN document
collection server of the party who had
prepared the document. For example,
under this interpretation a document
prepared by DOE would not only need
to be available through the centralized
LSN Web site from the DOE LSN
document collection server, but also
from the LSN document collection
server of other participants. Without
compromising the objective of ensuring
that all documentary material is
available on the LSN, the Commission
believes that it would be beneficial to
eliminate or at least significantly reduce
the loading of duplicate documents.
Reducing duplication will not only
alleviate burdens on the participants,
but will also make search and retrieval
of the LSN collection more efficient.
Therefore, the final amendment to
section 2.1003(a)(1) allows an LSN
participant to avoid loading a document
created by another LSN participant if
that document has already been made
available by the LSN participant who
created the document or on whose
behalf the document was created.

If, in the process of eliminating
duplicate documents, an LSN
participant identifies a document which
the creator of that document has not
included on its LSN document
collection server, as a practical matter,
the participant who identified the
document should include it on its LSN
document collection server, as well as
notifying the creator of the document
that it is taking that action. Moreover, in
such circumstances, it is not apparent
what purpose would be served by
raising the issue before the PAPO unless
the documentary material has some
readily apparent significance as a Class
2 document (as delineated in the
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discussion below) or a significant
number of “missing” documents were
identified with regard to a particular
LSN participant, so as to raise the issue
of a concerted, deliberate effort not to
comply with the regulations.

The Commission is also amending
section 2.1003 by adding a new
paragraph (e) to this section. Section
2.1003(e) requires LSN participants to
supplement the documentary material
provided under section 2.1003(a) in its
initial certification with documentary
material produced after that event.
While much of an LSN participant’s
documentary material will be made
available early, it is reasonable to expect
that additional material will be created
after the initial compliance period
specified in section 2.1003(a). In
addition, the ongoing performance
confirmation program required of DOE
by section 63.131 of the Commission’s
regulations will generate additional
documentary material after the license
application is docketed. The
Commission has revised section
2.1003(e) to specify that the requirement
to supplement ends when discovery is
completed. The schedule in Appendix D
to 10 CFR Part 2 anticipates the close of
discovery to occur near the time of the
second pre-hearing conference held to
finalize issues for hearing and schedules
for prefiled testimony and hearing.
However, during the proceeding, the
Atomic Safety and Licensing Board can
always direct that additional discovery
or discovery supplementation must take
place. Moreover, it should be added that
while there is no obligation on an LSN
participant to add new documents to its
site after discovery closes, an LSN
participant does have an obligation to
maintain its existing LSN collection
intact and available for the rest of the
proceeding. Parties will have a
continuing need to search LSN
participant databases during the
evidentiary hearing and throughout the
NRC appellate process.

Finally, the Commission is providing
further information and a clarification
on the responsibilities of LSN
participants in regard to the three
classes of documentary material in
section 2.1001. These three classes are:

1. Any information on which a party,
potential party, or interested
governmental participant intends to rely
and/or cite in support of its position in
the HLW repository proceeding;

2. Any information that is known to,
and in the possession of, or developed
by the party that is relevant to, but does
not support, that information noted in
item 1 or that party’s position; and

3. All reports and studies prepared by
or on behalf of a potential party,

interested governmental participant, or
party, including all related “circulated
drafts” relevant to the application and
the issues set forth in the Topical
Guidelines, regardless of whether they
will be relied upon or cited by a party.

The first two classes of documentary
material are tied to a “reliance”
criterion. Reliance is fundamentally
related to a position that a party in the
HLW repository proceeding will take in
regard to compliance with the
Commission regulations on the issuance
of a construction authorization for the
repository. These compliance issues
take the form of “contentions” of law or
fact that a party has successfully had
admitted for litigation in the HLW
repository proceeding under the rules of
practice in 10 CFR Part 2. The third
class of material, “reports and studies
prepared for or on behalf of the
potential party’” has meaning
independent of any contentions that
might be offered. The material in this
class must be available on the LSN
regardless of whether it has any relation
to a contention offered at the hearing. It
is also a likely source of the material
that a party would use to develop its
contentions. “Reports” and “‘studies”
will also include the basic documents
relevant to licensing such as the DOE
EIS, the NRC Yucca Mountain Review
Plan, as well as other reports or studies
prepared by a LSN participant or its
contractor.

To fall within the definition of
“documentary material”’, reports or
studies must have a nexus to both the
license application (emphasis added)
and the Topical Guidelines contained in
NRC Regulatory Guide 3.69. This dual
requirement is designed to ensure that
LSN participants do not have to
identify, and include as documentary
material, reports or studies that have no
bearing on the DOE license application
for a geologic repository at the Yucca
Mountain site, such as reports or studies
on other potential repository sites or on
issues outside of the NRC licensing
criteria. In addition, §63.21 of the
Commission’s regulations requires that
the DOE Environmental Impact
Statement (EIS) must accompany the
license application. Therefore, reports
and studies relevant to issues addressed
by the DOE EIS must also be made
available as Class 3 documentary
material. This is also consistent with the
coverage of the Topical Guidelines.

To assist participants in identifying
documentary material that may be
relevant to the license application in the
time period before it is submitted, the
Commission is recommending that LSN
participants use the NRC Yucca
Mountain Review Plan (NUREG-1804,

Rev. 2, July, 2003) as a guide. The Yucca
Mountain Review Plan provides
guidance to the NRC staff on evaluating
the DOE license application. As such, it
anticipates the form and substance of
the DOE license application and can be
used as a reliable guide for identifying
documentary material.

The Commission also notes that the
history of the LSN and its predecessor,
the Licensing Support System, makes it
apparent it was the Commission’s
expectation that the LSN, among other
things, would provide potential
participants with the opportunity to
frame focused and meaningful
contentions and to avoid the delay
potentially associated with document
discovery, by requiring parties and
potential parties to the proceeding to
make all their Subpart J-defined
documentary material available through
the LSN prior to the submission of the
DOE application. These objectives are
still operational. Nonetheless, the
Commission is clarifying that, because
the full scope of coverage of the reliance
concept will only become apparent after
proffered contentions are admitted by
the Presiding Officer in the proceeding,
an LSN participant would not be
expected to identify specifically
documents that fall within either Class
1 or Class 2 documentary material in the
pre-license application phase.

In this regard, the Commission still
expects all participants to make a good
faith effort to have made available all of
the documentary material that may
eventually be designated as Class 1 and
Class 2 documentary material by the
date specified for initial compliance in
section 2.1003(a) of the Commission’s
regulations. Thereafter, in conjunction
with its license application submission,
DOE would be required to supplement
its Class 1 and Class 2 documents to the
degree the application makes it apparent
the scope of the DOE documentary
material in those classes had changed, a
process that might well be repeated by
all parties following the admission of
contentions. Finally, as part of the
regular post-contention admission
discovery process under section 2.1018,
a party could be required to identify the
specific documents that comprise its
Class 1 and Class 2 documentary
material. As a consequence, while it is
not possible to say there are no special
circumstances that would necessitate a
ruling by the PAPO on the availability
of a particular document in the pre-
license application stage based on its
Class 1 or Class 2 status, disputes over
Class 1 and Class 2 documentary
material generally would be of a type
that would be more appropriately raised
before the Presiding Officer designated
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during the time following the admission
of contentions when the NRC staffis
working to complete the Safety
Evaluation Report in its entirety.

Exclusions

The Commission has reviewed its
procedural rules for the HLW repository
licensing proceeding, including the LSN
requirements, to assess whether they
appropriately reflect the evolution of the
relevant technology, law, and policy
since the rules were originally
promulgated in 1987, being mindful of
a recent report by the House Committee
on Appropriations (Committee), issued
July 2003, expressing concern on the
extent of documentation that DOE may
be required to provide as part of the
LSN. The Committee encouraged the
Commission to review its regulatory
requirements regarding the LSN to
ensure that they do not require the
duplication of information otherwise
easily obtainable, focus on information
that is truly relevant to the substantive
decisions that will have to be made, and
establish a time frame in accord with
the traditional conduct of an
adjudicatory proceeding.! Based on our
review, the Commission has determined
that the LSN rule could be further
revised to address the Committee’s
concerns, while still maintaining the
overall purpose and functionality of the
LSN.

The Commission is revising section
2.1005 of the rule to specify an
additional category of documents,
“congressional correspondence,” that
may be excluded from the LSN. Section
2.1005 of the Commission’s regulations
establishes several categories of
documents that do not have to be
entered into the LSN, either under the
documentary material requirements of
section 2.1003, or under the derivative
discovery provisions of section 2.1019.
These include materials that are either
widely available or do not have any
significant relevance to the issues that
might be litigated in the HLW licensing
proceeding. The Commission is adding
“correspondence between a party,
potential party, or interested
governmental participant and the
Congress of the United States’ to these
exclusions. This reflects the
Commission’s current judgment that
this type of material will not have a
significant bearing on repository
licensing issues. Much of this material
either relates to budgetary issues and
schedules or is merely a summary of an
entity’s primary document. It would
normally not be the source of material
that a party would rely on for its case

1H.R. Rep. No. 108, 108th Cong. 1st Sess. (2003).

in the hearing or as a source of material
that would be contrary to such reliance
information. However, the
correspondence generated by Federal
entities will still be available as part of
the normal Federal recordkeeping
requirements. If a particular item of
Congressional correspondence does
become relevant to a contention
admitted in the HLW proceeding, it can
be made available at that time. The
Commission does not anticipate that
any disputes over this clearly and
narrowly defined exclusion would be
brought before the PAPO.

Plain Language

The Presidential memorandum dated
June 1, 1998, entitled, ‘Plain Language
in Government Writing,” directed that
the Government’s writing be in plain
language. This memorandum was
published June 10, 1998 (63 FR 31883).
In light of this directive, editorial
changes have been made in these
proposed revisions to improve the
organization and readability of the
existing language of the paragraphs
being revised. These types of changes
are not discussed further in this
document. The NRC requested comment
on the proposed rule specifically with
respect to the clarity of the language
used. The Commission did not receive
any comments on this aspect of the
proposed rule.

Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995, Pub. L.
104-113, requires that Federal agencies
use technical standards that are
developed or adopted by voluntary
consensus standards bodies unless
using such a standard is inconsistent
with applicable law or otherwise
impractical. This final rule would
establish requirements and standards for
the submission of filings to the
electronic docket for the HLW licensing
proceeding. Although the specific
standards in the final rule are unique to
the Commission’s HLW repository
proceeding, they are based on industry-
wide standards such as Portable
Document Format (PDF).

Environmental Impact: Categorical
Exclusion

The NRC has determined that this
final regulation is the type of action
described in categorical exclusion 10
CFR 51.22(c)(1). Therefore, neither an
environmental impact statement nor an
environmental assessment has been
prepared.

Paperwork Reduction Act Statement

This final rule does not contain
information collection requirements
and, therefore, is not subject to the
requirements of the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.).

Regulatory Analysis

The Commission did not receive any
specific comments on the regulatory
analysis for the proposed rule. The
regulatory analysis for the final rule has
not been changed.

The following regulatory analysis
identifies several alternatives to the rule
set forth in the final rule. Subpart J of
10 CFR Part 2 establishes an electronic
environment for the adjudicatory
proceeding for consideration of a
potential license application by the U.S.
Department of Energy (DOE) for a
proposed HLW repository at Yucca
Mountain, Nevada. The NRC expects to
begin receiving and processing a
significant volume of electronic
documents associated with the
adjudicatory proceeding in the near
future. Some of these filings will consist
of large or complex documents.
Examples of material in these large
electronic files include maps, charts,
video presentations, computer modeling
or simulation programs with their
associated databases, and narrative
reports with extensive embedded
graphic objects. Consistent with 10 CFR
Part 2, Subpart J:

e The NRC has established the
Licensing Support Network (LSN) so
that all parties, potential parties, and
participants in the proceeding will be
able to make their documentary material
electronically available to meet
document discovery requirements.

e The NRC will direct all participants
in the adjudicatory proceeding to use
the agency’s EIE capabilities to submit
their filings electronically to the NRC
when practicable.

o After processing, documents
submitted in the HLW repository
proceeding would be available in the
Electronic Hearing Docket (EHD), which
is accessible via the Internet; electronic
objects that cannot be made directly
accessible via the EHD Web site, such as
computer simulation models, will be
described in the EHD and made
available on optical storage media.

The assessment of existing and
anticipated technology capabilities
identified a number of potential issues
that may make it difficult to meet the
challenges of electronic submission of
large documents as specified in 10 CFR
Part 2, Subpart J. Those challenges are
driven by the following fundamental
issues:
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e Technology limitations of current
electronic document and records
transmission and management systems.

¢ Maintaining document and object
fidelity, integrity, and authenticity.

¢ Receiving source document formats
in an acceptable resolution.

e Management of and access to non-
textual information.

¢ Federal recordkeeping
requirements.

¢ General usability of the electronic
submittals.

e Potential limitations of information
technology (hardware, software, or
Internet service provider) used by the
general public.

The Nature of the Documents

Documents may be large, complex, or
a combination of both, as follows:

e Large documents consist of
electronic files that, because of their
size, create challenges for both the NRC
and the public when transmitting,
viewing, or downloading the document
(e.g., significant delays in transmission,
uploading, or downloading times). The
NRC anticipates that the potential
license application and some filings in
the HLW repository adjudicatory
proceeding will be of a size that will
create transmission, viewing, or
downloading challenges. In electronic
format, some of these files could contain
several hundred megabytes.

e Complex documents consist
(entirely or in part) of electronic files
having substantial portions that are
neither textual nor image in nature, and
graphic or other Binary Large Objects
that exceed 50 MB and cannot be
logically divided. For example,
specialized exhibits may include
computer software programs and their
operating components, large data files,
and actual software code for analytical
programs that a party may intend to
introduce into the proceeding.

Articulation of the Issues

Large and/or complex documents may
pose challenges in any or all of the
following general areas:

e Electronic Submission Process

When submitted via the Internet, very
large documents or files can cause
“time-out” problems for computers at
either end of the transfer, resulting in a
failed or canceled transfer.
Transmission times are dependent on
the speed of the sender’s
communication device and the
technology used by the Internet service
provider. Very large documents or files
require lengthy transmission times
during which the potential for error
conditions or other service interruptions

increases in direct proportion to the
time the communication link must be
maintained. The time-out problems
could affect each party who receives the
documents as part of the service of a
filing. The actual transfer times for very
large documents or files may approach
24 hours using standard Internet File
Transfer Protocol (FTP) routines. In
terms of ensuring timeliness, this may
not be a significant improvement over
the use of an overnight courier to send
the files on optical storage media
(e.g.,CD-ROM).

e Access to Large, Complex Documents
in the Electronic Hearing Docket (EHD)

Keeping a large document together in
one very large file may allow users to
easily search for, retrieve, and analyze
the document in its entirety, but may
result in service interruption problems
similar to those described above. This is
particularly true if a user wants to
download the image file of one of these
large documents. Retrieval time will be
unacceptably slow, or will result in a
time-out problem with the user’s
Internet connection.

Users of the EHD may encounter
comparable download delays because of
the file size of large or complex
documents and, depending on the
nature of the file, the file may not be
executable on a user’s desktop personal
computer because of configuration,
memory, display, or other technical
problems.

e Use of Large, Complex Documents in
a Hearing Room

Large documents may be pre-filed as
potential exhibits in the docket;
however, in a hearing room, it is
possible that only portions of such
documents, e.g., specified chapters,
pages, or paragraphs will be offered. In
a dynamic and fast-paced hearing room
environment, it would not be desirable
to delay the proceeding to wait for a
large file to load; navigate to the desired
chapters, pages, or paragraphs; and then
extract the appropriate selection for use
in the proceeding. Complex documents
may also require specialized hardware
and/or software to execute software
program files and access their associated
data.

e Official Record and Federal Records
Management Considerations

For both large and complex
documents, the NRC must consider the
need to generate an official record of the
proceeding for use in potential appellate
environments, see 10 CFR 2.1013(a),
and for generating an Official Agency
Record (OAR) version of the docketed
materials for retirement to the National

Archives and Records Administration
(NARA). Each of these situations
requires the ability to reassemble the
record version of the documentary
material (excluding software
executables), independent of the media
or software initially used to create it.

Coupled with the project objectives
and technical requirements (discussed
in the next section), these issues
represent the framework for potential
solutions. The NRC analysis distilled
and assessed the objectives, technical
requirements, and issues and developed
four designs.

Technical Requirements

Given the anticipated size and
complexity of individual documents,
and the quantity of submittals, the need
to transmit, manage, and retrieve
electronic documents and objects
challenges both the NRC’s current
processes and its information
technology/information management
(IT/IM) infrastructures, and the
information technology (hardware,
software, Internet service provider) in
use by the general public. Examples of
potential large documents are:

e The DOE Site Characterization Plan;

e The DOE License Application and
supporting materials;

e The DOE Environmental Impact
Statement;

¢ Adjudicatory documents (e.g.,
motions, responses, transcripts,
exhibits, and orders).

Any or all of these types of documents
may contain embedded photographs,
charts, tables, and other graphics that
contribute to the understanding of the
narrative.

The NRC also anticipates receiving
files that could be part of complex
document submittals that:

(1) Due to their file size, may preclude
easy transmission, retrieval, and use; or

(2) May require specialized software
and/or hardware for faithful display and
subsequent use; and

(3) May not be suitable for inclusion
in a “generic” file format such as PDF.
The PDF standard, though it is
proprietary to Adobe®, has been
published and is available for use by
software vendors. Users can access the
content of a PDF format file through the
use of the Adobe Reader® viewer
software.

Examples of files that could be part of
complex documents include maps,
databases, simulations, audio files,
video files, and executable programs.

The analysis of the challenges of
handling large documents in the NRC
and public IT environments considered
the following functional areas:
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e Transmit activities entail sending a
submittal from the submitter to the
NRC, either via electronic format
(through transmission or media) or as a
physical object (e.g., video or audio).

e Capture relates to the receipt of
electronic objects, with notifications
provided according to an approved
service list, preferably through e-mail.
Upon receipt at the NRC, each submittal
is staged for additional processing.

¢ Index & Cross-Reference are two
distinct processes. Each submittal must
be indexed based on prescribed profile
templates. In addition, as part of the
cataloging process, a submittal may be
identified (or cross-referenced) as part of
a package or compound document.

e Store manages the storage location
of a submittal, i.e., within a folder or
larger collection for electronic
submittals, or the physical media
location for submittals provided on
optical storage media (e.g., CD-ROM)
containing text, data, and objects. This
process involves applying security and
audit controls, as well as the
appropriate retention schedule.

e Search & Retrieve operations
involve querying the bibliographic
header and content, displaying the
pertinent object(s), and, if desired,
printing all or part of the displayed
object(s).

e Create & Revise activities facilitate
the creation or revision of new
documents using content that has been
extracted (copied and pasted) from
original submittals.

e Copy & Distribute activities involve
maintaining distribution (service) lists
and providing the means to copy or
download an individual document or a
collection of documents.

These activities may also involve
reproduction when the need arises to
generate a hard copy of a submittal (e.g.,
“8.5”x“11” paper”, drawings, etc.).

Finally, there was an assessment of
the existing NRC document and records
management systems environment as
well as requirements for enhancements
to support the large document business
requirements.

Assessment and Alternatives

The NRC assessed a number of
alternatives to the existing technology
infrastructure, current and planned
operating procedures for processing
documents, and regulatory requirements
to determine how the identified
objectives, issues, and technical
requirements can be addressed while
ensuring that—

e Document fidelity and integrity is
preserved (e.g. organization, accuracy,
completeness);

e Documents are accessible to users
via commonly used computer
configurations;

e The information is available on
reliable and controllable media; and

e Unique submittals with special
software/hardware components can be
handled.

The assessment also considered that
the NRC should provide guidance to
participants in the proceeding well in
advance of when large, complex filings
are reasonably anticipated. The
guidance, as well as the underlying
technology and procedures, would
address matters such as processes, file
sizes, file formats, document
organization overviews to facilitate
reconstruction of the complete filing,
labeling formats, and alternative transfer
media.

This section presents general concepts
and four alternatives for handling large,
complex electronic submittals in the
HLW repository proceeding.

General Concept

The overall information infrastructure
for receiving and managing HLW-related
documents involves several existing
agency information systems.
Participants in the proceeding will
primarily send submittals to the NRC in
the preferred PDF format via EIE, which
provides a Web-form (an entry form
similar to that of an overnight express
mail carrier shipping form) for the
submitter to accurately identify what is
being transmitted. Upon receipt, each
submittal would be entered into the
Agencywide Document and
Management System (ADAMS). Once
captured within ADAMS, the submittal
would be available for internal use by
agency staff, and the information would
be made publicly available (as
appropriate) via the EHD. Variations on
this general process and issues
associated with large, complex
documents are described in the
following sections.

Alternative 1

Description: Documents, images, and
other submittal components are
submitted through the EIE as a single
file, and the EIE Web-form serves as the
transmittal letter. The NRC captures
large files as single units, without the
need for any manual manipulation, such
as breaking a submission into workable
pieces. Based on the service list, an e-
mail is sent to provide notification of
receipt and a link from the EIE server to
the file for immediate access by parties
and participants to the proceeding. In
addition, the file is made available (as
appropriate) to the EHD. Interested
parties can search on the bibliographic

header information, the content, or a
combination of the two. Retrieval of a
document is directly to the user’s
desktop.

Positives: This alternative would
satisfy the electronic transmission
requirements of 10 CFR Part 2, Subpart
J. This alternative primarily benefits and
is less restrictive to the submitter. That
is, the submitter dictates the form and
format of the content, and the submittal
comes in as a single optimized PDF
format file.

Negatives: Submittal file size could be
very large (potentially several hundred
MB), particularly if graphics are widely
used. The transmission may be
problematic because of service
interruptions or time-outs attributable to
the very long transfer times required for
large files. File sizes could also make
this alternative unfeasible for
subsequent users of a file, primarily
because of download delays and time-
outs. In addition, although any
executables contained in the submittal
could be stored in the EHD, they could
not be indexed for search and retrieval
or accessed online. The executable file
would need to be downloaded and run
locally.

Alternative 2

Description: The only object
transmitted through the EIE is the
transmittal letter for the large, complex
document, which notifies the NRC of an
impending package submittal. All other
electronic files pertaining to the
submittal are sent on optical storage
media (e.g., CD-ROM), which is
delivered to the NRC via an overnight
express mail carrier. Based on the
service list, the NRC sends an e-mail
containing links from the EIE server to
the transmittal letter for immediate
access by parties and participants to the
proceeding. All text-based components
(e.g., narrative with embedded graphics)
are rendered as optimized PDF format
files. The NRC extracts each file from
the optical storage media (e.g., CD—
ROM) and makes the files available (as
appropriate) to the EHD as either
individual objects or a compound
document, depending on the document
organization. The NRC also links a
bibliographic header to the appropriate
optical storage media (e.g., CD-ROM)
for files or objects that are not
candidates for extraction (because of
some technical constraint). Interested
parties can search the EHD on the
bibliographic header, the content, or a
combination of the two. Retrieval of a
document or specified component(s) is
directly to the user’s desktop.
Additionally, the NRC provides copies
(upon request and for a fee) of the
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optical storage media (e.g., CD-ROM)
for public access.

Positives: The NRC provides guidance
to the submitter to facilitate processing
and use within the agency. This
alternative also avoids potential
problems associated with submitting
large files via the EIE.

Negatives: This alternative does not
meet the electronic service requirements
of 10 CFR Part 2, Subpart J. There may
also be a delay in parties and
participants receiving documents. As
compared with Alternative 1, additional
processing will be required to extract,
profile, and store files in a timely
manner. In addition, use of this
alternative could adversely affect
document fidelity and integrity (e.g.
organization, accuracy, or completeness)
which could affect the efficient conduct
of an adjudication, as well as for agency
recordkeeping and eventual turnover to
NARA.

Alternative 3

Description: Documents, images, and
other components (including the
transmittal letter and enhanced Web-
form) are transmitted through the EIE as
multiple segmented files (“chunks”) of
a single submittal. All text-based
components (e.g., narrative with
embedded graphics) are rendered as
optimized PDF format files. Based on
the service list, the NRC sends an e-mail
containing links from the EIE server to
the transmittal letter and the various
segmented files for immediate access by
parties and participants to the
proceeding. Upon receipt and
subsequent processing, the NRC makes
the segmented files available (as
appropriate) to the EHD as a “‘package”
or “compound document.” Interested
parties can search on the bibliographic
headers, or content, or a combination of
both. Retrieval of selected components
is direct to the user’s computer.

Positives: This alternative satisfies
electronic transmission requirements of
10 CFR Part 2 and allows submission
via the EIE. It also allows the NRC to
provide guidance to have precisely
defined segments and bibliographic
header information associated with each
segment. The segmentation facilitates
later use and access.

Negatives: This alternative requires
the EIE to facilitate the transfer,
segregate component content from
bibliographic header information and
the transmittal letter, and make that
information available to the EHD. A
possible fatal flaw is that some file types
may not be able to be segmented into
manageable sizes (e.g., graphic-oriented
materials showing subsurface geology in
color or computer modeling information

and/or software), and some materials
may not be accessible via the EHD.

Alternative 4

Description: All text-based
components (e.g. narrative with
embedded graphics) are rendered as
optimized PDF files and transmitted in
manageable segments. All non-text
components that are not suitable for an
optimized PDF file are submitted on
optical storage media (e.g., CD-ROM).
When necessary, due to the nature of
the submittal, a submittal letter
identifies all electronic files that
comprise the submission, clearly
indicating which components are
submitted via EIE, and which are
submitted on optical storage media (e.g.,
CD-ROM). The submittal letter,
enhanced Web-forms, and all segmented
text files are sent through the EIE. The
optical storage media (e.g., CD-ROM)
containing the complete submission
(i.e., text-based segments submitted via
EIE and any files submitted only on
optical storage media) are delivered to
the NRC and other parties via an
overnight mail carrier or other overnight
delivery service. The NRC links a
bibliographic header to the optical
storage media (e.g., CD-ROM)
component of the submission.

Based on the service list, the NRC
sends an e-mail containing links from
the EIE server to the transmittal letter
and the various components submitted
through the EIE for immediate access by
parties and participants to the
proceeding. The NRC indexes the text-
based components sent via EIE and
makes them available to the EHD as a
“package” or “‘compound document.”
Additionally, the NRC provides copies
(upon request and for a fee) of the
optical storage media (e.g., CD-ROM)
for the public. Interested parties can
search on the bibliographic header
information, content, or a combination
of both. Retrieval of text-based
components is directly to the user’s
computer, and non-text components are
retrievable from the optical storage
media (e.g., CD-ROM).

Positives: This alternative combines
the best features and advantages of
Alternatives 2 and 3, including text-
based component submission through
the EIE and non-text component
submissions via optical storage media
(e.g., CD-ROM). This alternative
provides several means to optimize a
submission and allows the NRC to
process the submission appropriately;
provide access to end-users (i.e.,
adjudicatory proceeding participants
and the general public); and prepare for
the eventual transfer to NARA.

Negatives: Processing will need to be
closely coordinated to maintain the
integrity of the various submittal
components (segmented files stored in
ADAMS with the bibliographic header
records that point to optical storage
media, such as a CD-ROM).

Documentary material submitted on
optical storage media and sent by
overnight mail (or other expedited
delivery services) would not meet the
electronic transmission requirements of
10 CFR Part 2, Subpart J. There may be
a delay in parties and participants
receiving document components
contained only on the optical storage
media (e.g., CD-ROM).

Planned Actions

Alternative 4 is the recommended
approach for the NRC to meet the
identified objectives. The NRC believes
that this alternative provides the best
means for transferring the wide variety
of file types and sizes received from
parties and participants in the
proceeding, as well as the most practical
means for delivering electronic
information to parties and participants
in the HLW repository adjudicatory
proceeding, the presiding officer, and
the Office of the Secretary (SECY),
under the requirements of 10 CFR Part
2, Subpart J.

Toward that end, the agency will take
the following steps:

¢ Develop guidance for use in
generating HLW proceeding
submissions that specifies the size, file
characteristics, and method (either EIE
or optical storage media) for different
submittal types (i.e. simple, large, or
complex). This guidance will also
provide direction concerning the
information the agency requires to
ensure proper identification of each
segment.

e Implement enhancements to the
agency’s existing IT/IM systems (such as
an improved EIE capability) in
anticipation of storage, search, and
retrieval needs, as they pertain to
Alternative 4.

¢ Implement enhancements to the
agency’s current document processing
work flows in anticipation of the
receipt, indexing, and distribution of
information, as they pertain to
Alternative 4.

e Develop a rule change to implement
the recommended alternative. The final
rule reflects this approach.

Regulatory Flexibility Certification

As required by the Regulatory
Flexibility Act (5 U.S.C. 605(b)), the
Commission has evaluated the impact of

the final rule on small entities. The NRC
has established standards for
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determining who qualifies as small
entities (10 CFR 2.810). The
Commission certifies that this final rule,
if adopted, would not have a significant
economic effect on a substantial number
of small entities. The amendments
would modify the NRC’s rules of
practice and procedure in regard to the
HLW repository licensing proceeding.
Parties to the HLW repository licensing
proceeding will be required to submit
their filings during the proceeding
according to the standards in the
proposed rule. Some of the participants
affected by the final rule, for example,
DOE, NRG, the State of Nevada, would
not fall within the definition of “small
entity” under the NRC'’s size standards.
Other parties and potential parties may
qualify as “small entities’” under these
size standards. However, the required
standards will overall make it easier for
those parties who are small entities to
participate in the HLW repository
licensing proceeding.

Backfit Analysis

The NRC has determined that a
backfit analysis is not required for this
final rule because these amendments
would not include any provisions that
require backfits as defined in 10 CFR
Chapter L.

List of Subjects in 10 CFR Part 2

Administrative practice and
procedure, Antitrust, Byproduct
material, Classified information,
Environmental protection, Nuclear
materials, Nuclear power plants and
reactors, Penalties, Sex discrimination,
Source material, Special nuclear
material, Waste treatment and disposal.

m For the reasons set out in the preamble
and under the authority of the Atomic
Energy Act of 1954, as amended; the
Energy Reorganization Act of 1974, as
amended; and 5 U.S.C. 552 and 553; the
Nuclear Regulatory Commission is
adopting the following amendments to
10 CFR Part 2.

PART 2—RULES OF PRACTICE FOR
DOMESTIC LICENSING PROCEEDINGS
AND ISSUANCE OF ORDERS

m 1. The authority citation for Part 2
continues to read as follows:

Authority: Secs.161, 181, 68 Stat. 948, 953,
as amended (42 U.S.C. 2201, 2231); sec. 191,
as amended, Pub. L. 87-615, 76 Stat. 409 (42
U.S.C. 2241); sec. 201, 88 Stat. 1242, as
amended (42 U.S.C. 5841); 5 U.S.C. 552; sec.
1704, 112 Stat. 2750 (44 U.S.C. 3504 note).

Section 2.101 also issued under secs. 53,
62, 63, 81, 103, 104, 105, 68 Stat. 930, 932,
933, 935, 936, 937, 938, as amended (42
U.S.C. 2073, 2092, 2093, 2111, 2133, 2134,
2135); sec. 114(f), Pub. L. 97-425, 96 Stat.
2213, as amended (42 U.S.C. 10143(0)); sec.

102, Pub. L. 91-190, 83 Stat. 853, as amended
(42 U.S.C. 4332); sec. 301, 88 Stat. 1248 (42
U.S.C. 5871). Sections 2.102, 2.103, 2.104,
2.105, 2.321 also issued under secs. 102, 104,
105, 163, 183i, 189, 68 Stat. 936, 937, 938,
954, 955, as amended (42 U.S.C. 2132, 2133,
2134, 2135, 2233, 2239). Section 2.105 also
issued under Pub. L. 97—415, 96 Stat. 2073
(42 U.S.C. 2239). Sections 2.200-2.206 also
issued under secs. 161 b, i, o, 182, 186, 234,
68 Stat. 948—-951, 955, 83 Stat. 444, as
amended (42 U.S.C. 2201 (b), (i), (o), 22386,
2282); sec. 206, 88 Stat 1246 (42 U.S.C. 5846).
Section 2.205(j) also issued under Pub. L.
101-410, 104 Stat. 90, as amended by section
3100(s), Pub. L. 104-134, 110 Stat. 1321-373
(28 U.S.C. 2461 note). Subpart C also issued
under sec. 189, 68 Stat. 955 (42 U.S.C. 2239).
Sections 2.600-2.606 also issued under sec.
102, Pub. L. 91-190, 83 Stat. 853, as amended
(42 U.S.C. 4332). Section 2.700a also issued
under 5 U.S.C. 554. Sections 2.343, 2.346,
2.754, 2.712 also issued under 5 U.S.C. 557.
Section 2.764 also issued under secs. 135,
141, Pub. L. 97-425, 96 Stat. 2232, 2241 (42
U.S.C. 10155, 10161). Section 2.790 also
issued under sec. 103, 68 Stat. 936, as
amended (42 U.S.C. 2133) and 5 U.S.C. 552.
Sections 2.800 and 2.808 also issued under

5 U.S.C. 553. Section 2.809 also issued under
5 U.S.C. 553, and sec. 29, Pub. L. 85-256, 71
Stat. 579, as amended (42 U.S.C. 2039).
Subpart K also issued under sec. 189, 68 Stat.
955 (42 U.S.C. 2239); sec. 134, Pub. L. 97—
425, 96 Stat. 2230 (42 U.S.C. 10154). Subpart
L also issued under sec. 189, 68 Stat. 955 (42
U.S.C. 2239). Subpart M also issued under
sec. 184 (42 U.S.C. 2234) and sec. 189, 68
Stat. 955 (42 U.S.C. 2239). Subpart N also
issued under sec. 189, 68 Stat. 955 (42 U.S.C.
2239). Appendix A also issued under sec. 6,
Pub. L. 91-550, 84 Stat. 1473 (42 U.S.C.
2135).

m 2.In §2.1001, definitions of “Complex
document,” “Large document,” and
“Simple document” are added in
alphabetical order to read as follows:

§2.1001 Definitions.

* * * * *

“Complex document” means a
document that consists (entirely or in
part) of electronic files having
substantial portions that are neither
textual nor image in nature, and graphic
or other Binary Large Objects that
exceed 50 megabytes and cannot
logically be divided. For example,
specialized submissions may include
runtime executable software, viewer or
printer executables, dynamic link
library (.dll) files, large data sets
associated with an executable, and
actual software code for analytical
programs that a party may intend to

introduce into the proceeding.
* * * * *

“Large document” means a document
that consists of electronic files that are
larger than 50 megabytes.

* * * * *

“Simple document” means a
document that consists of electronic
files that are 50 megabytes or less.

* * * * *

m 3.1In § 2.1003, the introductory text of
paragraph (a) and paragraph (a)(1) are
revised, and paragraph (e) is added, to
read as follows:

§2.1003 Availability of material.

(a) Subject to the exclusions in
§2.1005 and paragraphs (b), (c), and (e)
of this section, DOE shall make
available, no later than six months in
advance of submitting its license
application for a geologic repository, the
NRC shall make available no later than
thirty days after the DOE certification of
compliance under § 2.1009(b), and each
other potential party, interested
governmental participant or party shall
make available no later than ninety days
after the DOE certification of
compliance under § 2.1009(b)—

(1) An electronic file including
bibliographic header for all
documentary material (including
circulated drafts but excluding
preliminary drafts) generated by, or at
the direction of, or acquired by, a
potential party, interested governmental
participant or party; provided, however,
that an electronic file need not be
provided for acquired documentary
material that has already been made
available by the potential party,
interested governmental participant or
party that originally created the
documentary material. Concurrent with
the production of the electronic files
will be an authentication statement for
posting on the LSN Web site that
indicates where an authenticated image

copy of the documents can be obtained.
* * * * *

(e) Each potential party, interested
governmental participant or party shall
continue to supplement its documentary
material made available to other
participants via the LSN with any
additional material created after the
time of its initial certification in
accordance with paragraph (a)(1)
through (a)(4) of this section until the
discovery period in the proceeding has
concluded.

m 4.In § 2.1005, paragraph (i) is added to
read as follows:

§2.1005 Exclusions.

* * * * *

(i) Correspondence between a
potential party, interested governmental
participant, or party and the Congress of
the United States.

m 5.In §2.1012, paragraph (a) is revised
to read as follows:
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§2.1012 Compliance.

(a) If the Department of Energy fails to
make its initial certification at least six
months prior to tendering the
application, upon receipt of the
tendered application, notwithstanding
the provisions of § 2.101(f)(3), the
Director of the NRC’s Office of Nuclear
Material Safety and Safeguards will not
docket the application until at least six
months have elapsed from the time of
the certification. The Director may
determine that the tendered application
is not acceptable for docketing under
this subpart if the application is not
accompanied by an updated
certification pursuant to § 2.1009(b), or
if the Secretary of the Commission
determines that the application is not
submitted on optical storage media in a
format consistent with NRC regulations
and guidance, or for non-compliance
with any other requirements identified
in this subpart.

* * * * *

m 6.In § 2.1013, paragraphs (a)(2) and
(c)(1) are revised to read as follows:

§2.1013 Use of the electronic docket
during the proceeding.

(a) * x %

(2) The Secretary of the Commission
will establish an electronic docket to
contain the official record materials of
the high-level radioactive waste
repository licensing proceeding in
searchable full text, or, for material that
is not suitable for entry in searchable
full text, by header and image, as
appropriate.

* * * * *

(c)(1) All filings in the adjudicatory
proceeding on the application for a
high-level radioactive waste geologic
repository under part 60 or 63 of this
chapter shall be transmitted by the
submitter to the Presiding Officer,
parties, and Secretary of the
Commission, according to the following
requirements—

(i) “Simple documents” must be
transmitted electronically via EIE;

(ii) “Large documents’” must be
transmitted electronically in multiple
transmissions of 50 megabytes or less
each via EIE;

(iii) “Complex documents’”:

(A) Those portions that can be
electronically submitted through the
EIE, in 50 MB or less segments, must be
transmitted electronically, along with a
transmittal letter; and

(B) Those portions that are not
capable of being transmitted
electronically must be submitted on
optical storage media which must also
include those portions of the document
that had been or will be transmitted
electronically.

(iv) Electronic submissions must have
the following resolution—

(A) Electronic submissions of files
created after January 1, 2004 must have
300 dots per inch (dpi) as the minimum
resolution for bi-tonal, color, and
grayscale, except in limited
circumstances where submitters may
need to use an image scanned before
January 1, 2004, in a document created
after January 1, 2004, or the scanning
process for a large, one-page image may
not successfully complete at the 300 dpi
standard resolution.

(B) Electronic submissions of files
created before January 1, 2004, or
electronic submissions created after
January 1, 2004, which cannot meet the
300 dpi standard for color and
grayscale, must meet the standard for
documents placed on LSN participant
Web sites in § 2.1011(b)(2)(iv) of this
subpart, which is 150 dpi for color and
grayscale documents and 300 dpi for bi-
tonal documents.

(v) Electronic submissions must be
generated in the appropriate PDF output
format by using:

(A) PDF—Formatted Text and
Graphics for textual documents
converted from native applications;

(B) PDF—Searchable Image (Exact) for
textual documents converted from
scanned documents; and

(C) PDF—Image Only for graphic-,
image-, and forms-oriented documents.
In addition, Tagged Image File Format
(TIFF) images and the results of
spreadsheet applications must to be
converted to PDF, except in those rare
instances where PDF conversion is not
practicable.

(vi) Electronic submissions must not
rely on hyperlinks to other documents
or Web sites for completeness or access
except for hyperlinks that link to
material within the same PDF file. If the
submittal contains hyperlinks to other
documents or Web sites, then it must
include a disclaimer to the effect that
the hyperlinks may be inoperable or are
not essential to the use of the filing.
Information contained in hyperlinks to
a Web site on the Internet or to another
PDF file, that is necessary for the
completeness of a filing, must be
submitted in its entirety in the filing or
as an attachment to the filing.

(vii) All electronic submissions must
be free of author-imposed security
restrictions.

* * * * *

Dated at Rockville, Maryland, this 4th day
of June, 2004.

For the Nuclear Regulatory Commission.
Annette Vietti-Cook,
Secretary of the Commission.
[FR Doc. 04—13113 Filed 6—10-04; 8:45 am)]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM280; Special Conditions No.
25-264-SC]

Special Conditions: Raytheon Aircraft
MU-300 Airplanes; High Intensity
Radiated Fields (HIRF)

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for Raytheon Aircraft Company
Model MU-300 airplanes modified by
Elliott Aviation Technical Products
Development, Inc. These airplanes will
have novel and unusual design features
when compared to the state of
technology envisioned in the
airworthiness standards for transport
category airplanes. The modification
incorporates the installation of a
Honeywell AZ-252 Advanced Air Data
Computer and optional BA-250 and
AM-250 Altimeters. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for the protection of these systems from
the effects of high-intensity-radiated
fields (HIRF). These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.
DATES: The effective date of these
special conditions is June 3, 2004.
Comments must be received on or
before July 14, 2004.

ADDRESSES: Comments on these special
conditions may be mailed in duplicate
to: Federal Aviation Administration,
Transport Airplane Directorate, Attn:
Rules Docket (ANM-113), Docket No.
NM280, 1601 Lind Avenue SW.,
Renton, Washington, 98055—-4056; or
delivered in duplicate to the Transport
Airplane Directorate at the above
address. Comments must be marked:
Docket No. NM280. Comments may be
inspected in the Rules Docket
weekdays, except Federal holidays,
between 7:30 a.m. and 4 p.m.

FOR FURTHER INFORMATION CONTACT: Greg
Dunn, FAA, Airplane and Flight Crew
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Interface Branch, ANM—111, Transport
Airplane Directorate, Aircraft
Certification Service, 1601 Lind Avenue
SW., Renton, Washington, 98055-4056;
telephone (425) 227-2799; facsimile
(425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA has determined that notice
and opportunity for prior public
comment hereon is unnecessary as the
substance of these special conditions
has been subject to the public comment
process in several prior instances with
no substantive comments received. The
FAA, therefore, finds that good cause
exists for making these special
conditions effective upon issuance;
however, we invite interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. The most helpful comments
reference a specific portion of the
special conditions, explain the reason
for any recommended change, and
include supporting data. We ask that
you send us two copies of written
comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning these special conditions.
The docket is available for public
inspection before and after the comment
closing date. If you wish to review the
docket in person, go to the address in
the ADDRESSES section of this preamble
between 7:30 a.m. and 4:00 p.m.
Monday through Friday, except Federal
holidays.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions in
light of the comments received.

If you want the FAA to acknowledge
receipt of your comments on these
special conditions, include with your
comments a pre-addressed, stamped
postcard on which the docket number
appears. We will stamp the date on the
postcard and mail it back to you.

Background

On March 22, 2004, Elliott Aviation
Technical Products Development, Inc.,
Quad City Airport, P.O. Box 100,
Moline, Illinois 61266—0100, applied for
a supplemental type certificate (STC) to
modify Raytheon Aircraft Company
Models MU—-300 (Diamond I and IA)
airplanes. The Raytheon MU-300
airplanes are small transport category
airplanes powered by two turbojet
engines, with maximum takeoff weights

of up to 14,630 pounds. These airplanes
operate with a 2-pilot crew and can seat
up to 9 passengers. The proposed
modification incorporates the
installation of a Honeywell AZ-252
Advanced Air Data Computer with
optional pilot’s BA—250 Altimeter and
Co-pilot’s AM—-250 Altimeter. The
information this equipment presents is
flight critical. The avionics/electronics
and electrical systems to be installed on
these airplanes have the potential to be
vulnerable to high-intensity radiated
fields (HIRF) external to the airplane.

Type Certification Basis

Under the provisions of 14 CFR
21.101, Elliott Aviation must show that
the Raytheon Aircraft Company Model
MU-300 airplanes, as changed, continue
to meet the applicable provisions of the
regulations incorporated by reference in
Type Certificate No. A14SW, or the
applicable regulations in effect on the
date of application for the change. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the “original type
certification basis.”

The regulations incorporated by
reference in Type Certificate No.
A14SW include 14 CFR part 25, as
amended by Amendments 25—1 through
25—40; §§25.1351(d), 25.1353(c)(5), and
25.1450, as amended by Amendment
25-41; §§ 25.1353(c)(6), and 25.255, as
amended by Amendment 25-42;
§25.361(b) as amended by Amendment
25—46; and 14 CFR part 36 as amended
by Amendment 36-1 through 36-12.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., part 25, as amended) do not
contain adequate or appropriate safety
standards for modified Model MU-300
airplanes, because of a novel or unusual
design feature, special conditions are
prescribed under the provisions of
§21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Raytheon Model MU-
300 airplanes must comply with the fuel
vent and exhaust emission requirements
of 14 CFR part 34 and the noise
certification requirements of 14 CFR
part 36.

Special conditions, as defined in 14
CFR 11.19, are issued in accordance
with § 11.38, and become part of the
type certification basis in accordance
with §21.101.

Special conditions are initially
applicable to the model for which they
are issued. Should Elliott Aviation
apply at a later date for supplemental
type certificate to modify any other
model included on the same type
certificate to incorporate the same novel

or unusual design feature, these special
conditions would also apply to the other
model under the provisions of § 21.101.

Novel or Unusual Design Features

The modified Model MU-300
airplanes will incorporate avionics/
electrical systems that will perform
critical functions. These systems may be
vulnerable to HIRF external to the
airplane.

Discussion

There is no specific regulation that
addresses protection requirements for
electrical and electronic systems from
HIRF. Increased power levels from
ground-based radio transmitters and the
growing use of sensitive avionics/
electrical and electronic systems to
command and control airplanes have
made it necessary to provide adequate
protection.

To ensure that a level of safety is
achieved equivalent to that intended by
the regulations incorporated by
reference, special conditions are needed
for the Model MU-300 airplanes. These
special conditions require that new
avionics/electronics and electrical
systems that perform critical functions
be designed and installed to preclude
component damage and interruption of
function due to both the direct and
indirect effects of HIRF.

High-Intensity Radiated Fields (HIRF)

With the trend toward increased
power levels from ground-based
transmitters, plus the advent of space
and satellite communications, coupled
with electronic command and control of
the airplane, the immunity of critical
digital avionics/electronics and
electrical systems to HIRF must be
established.

It is not possible to precisely define
the HIRF to which the airplane will be
exposed in service. There is also
uncertainty concerning the effectiveness
of airframe shielding for HIRF.
Furthermore, coupling of
electromagnetic energy to cockpit-
installed equipment through the cockpit
window apertures is undefined. Based
on surveys and analysis of existing HIRF
emitters, an adequate level of protection
exists when compliance is shown with
either HIRF protection special condition
paragraph 1 or 2 below:

1. A minimum threat of 100 volts rms

(root-mean-square) per meter electric
field strength from 10 KHz to 18 GHz.

a. The threat must be applied to the
system elements and their associated
wiring harnesses without the benefit of
airframe shielding.
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b. Demonstration of this level of
protection is established through system
tests and analysis.

2. A threat external to the airframe of
the field strengths indicated in the
following table for the frequency ranges
indicated. Both peak and average field
strength components from the table are
to be demonstrated.

Field strength (volts
Frequency per meter)

Peak Average
10 kHz-100 kHz ....... 50 50
100 kHz-500 kHz ..... 50 50
500 kHz-2 MHz ........ 50 50
2 MHz-30 MHz ......... 100 100
30 MHz-70 MHz ....... 50 50
70 MHz—100 MHz ..... 50 50
100 MHz—200 MHz ... 100 100
200 MHz-400 MHz ... 100 100
400 MHz-700 MHz ... 700 50
700 MHz-1 GHz ....... 700 100
1 GHz-2 GHz ........... 2000 200
2 GHz—4 GHz ........... 3000 200
4 GHz-6 GHz ........... 3000 200
6 GHz-8 GHz ........... 1000 200
8 GHz-12 GHz ......... 3000 300
12 GHz-18 GHz ....... 2000 200
18 GHz—40 GHz ....... 600 200

The field strengths are expressed in terms
of peak of the root-mean-square (rms) over
the complete modulation period.

The threat levels identified above are
the result of an FAA review of existing
studies on the subject of HIRF, in light
of the ongoing work of the
Electromagnetic Effects Harmonization
Working Group of the Aviation
Rulemaking Advisory Committee.
Applicability

As discussed above, these special
conditions are applicable to the
Raytheon Aircraft Company Model MU—
300 airplanes. Should Elliott Aviation
Technical Products Development, Inc.
apply at a later date for a change to the
type certificate to include another
model incorporating the same novel or
unusual design feature, these special
conditions would apply to that model as
well under the provisions of 14 CFR
21.101.

Conclusion

This action affects only certain novel
or unusual design features on the
Raytheon Aircraft Company Model MU—
300 airplanes. It is not a rule of general
applicability and affects only the
applicant who applied to the FAA for
approval of these features on the
airplanes.

The substance of the special
conditions for these airplanes has been
subjected to the notice and comment
procedure in several prior instances and
has been derived without substantive

change from those previously issued.
Because a delay would significantly
affect the certification of the airplane,
which is imminent, the FAA has
determined that prior public notice and
comment are unnecessary and
impracticable, and good cause exists for
adopting these special conditions
immediately. The FAA is requesting
comments to allow interested persons to
submit views that may not have been
submitted in response to the prior
opportunities for comment described
above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

m The authority citation for these special
conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the supplemental type
certification basis for Raytheon Aircraft
Company Model MU-300 airplanes
modified by Elliott Aviation Technical
Products Development, Inc.

1. Protection from Unwanted Effects
of High-Intensity Radiated Fields
(HIRF). Each electrical and electronic
system that performs critical functions
must be designed and installed to
ensure that the operation and
operational capability of these systems
to perform critical functions are not
adversely affected when the airplane is
exposed to high intensity radiated
fields.

2. For the purpose of these special
conditions, the following definition
applies: Critical Functions: Functions
whose failure would contribute to or
cause a failure condition that would
prevent the continued safe flight and
landing of the airplane.

Issued in Renton, Washington, on June 3,
2004.

Franklin Tiangsing,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-13306 Filed 6—-10—04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM279; Special Conditions No.
25-263-SC]

Special Conditions: Gulfstream
Aerospace LP Model Gulfstream 200
(Galaxy) Airplanes; High-Intensity
Radiated Fields (HIRF)

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for Gulfstream Aerospace LP
Model Gulfstream 200 (Galaxy)
airplanes modified by Gulfstream
Aerospace Corporation of Dallas, Texas.
These modified airplanes will have a
novel or unusual design feature when
compared to the state of technology
envisioned in the airworthiness
standards for transport category
airplanes. The modification
incorporates the installation of a new
electronic laser inertial reference system
that performs critical functions. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for the protection of
this system from the effects of high-
intensity radiated fields (HIRF). These
special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

DATES: The effective date of these
special conditions is June 3, 2004.
Comments must be received on or
before July 14, 2004.

ADDRESSES: Comments on these special
conditions may be mailed in duplicate
to: Federal Aviation Administration,
Transport Airplane Directorate,
Attention: Rules Docket (ANM-113),
Docket No. NM279, 1601 Lind Avenue
SW., Renton, Washington 98055-4056;
or delivered in duplicate to the
Transport Airplane Directorate at the
above address. All comments must be
marked: Docket No. NM279.

FOR FURTHER INFORMATION CONTACT:
Connie Beane, FAA, Standardization
Branch, ANM-113, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue SW.,
Renton, Washington 98055—4056;
telephone (425) 227-2796; facsimile
(425) 227-1232.

SUPPLEMENTARY INFORMATION:
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Comments Invited

The FAA has determined that the
substance of these special conditions
has been subject to the public comment
process in several prior instances with
no substantive comments received. The
FAA therefore finds that good cause
exists for making these special
conditions effective upon issuance.
However, the FAA invites interested
persons to participate in this rulemaking
by submitting written comments, data,
or views. The most helpful comments
reference a specific portion of the
special conditions, explain the reason
for any recommended change, and
include supporting data. We ask that
you send us two copies of written
comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning these special conditions.
The docket is available for public
inspection before and after the comment
closing date. If you wish to review the
docket in person, go the address in the
ADDRESSES section of this preamble
between 7:30 a.m., and 4 p.m., Monday
through Friday, except Federal holidays.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions
based on the comments we receive.

If you want the FAA to acknowledge
receipt of your comments on these
special conditions, include with your
comments a pre-addressed, stamped
postcard on which the docket number
appears. We will stamp the postcard
and mail it back to you.

Background

On March 23, 2004, Gulfstream
Aerospace Corporation of Dallas, Texas,
applied for a Supplemental Type
Certificate (STC) to modify Model
Gulfstream 200 (Galaxy) airplanes.
These airplanes are low-wing,
pressurized transport category airplanes
with two fuselage-mounted jet engines.
They are capable of seating up to 19
passengers, depending upon the
configuration. The modification
incorporates the installation of a new
electronic laser inertial reference
system, which interfaces with the
Automatic Flight Control System
(AFCS), Flight Management System
(FMS), and Electronic Flight
Instrumentation (EFIS), providing
attitude, heading and position data. This
system has a potential to be vulnerable

to high-intensity radiated fields (HIRF)
external to the airplane.

Type Certification Basis

Under the provisions of Title 14, Code
of Federal Regulations (CFR) 21.101,
Gulfstream Aerospace Corporation must
show that the Model Gulfstream 200
(Galaxy) airplanes, as changed, continue
to meet the applicable provisions of the
regulations incorporated by reference in
Type Certificate No. A53NM, or the
applicable regulations in effect on the
date of application for the change. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the “original type
certification basis.”

The regulations incorporated by
reference in Type Certificate No.
A53NM include 14 CFR part 25, as
amended by Amendments 25—1 through
25-82.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., part 25, as amended) do not
contain adequate or appropriate safety
standards for the modified Model
Gulfstream 200 (Galaxy) airplanes,
because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of
§21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Model Gulfstream 200
(Galaxy) airplanes must comply with
the fuel vent and exhaust emission
requirements of 14 CFR part 34 and the
noise certification requirements of 14
CFR part 36.

Special conditions, as defined in 14
CFR 11.19, are issued in accordance
with § 11.38 and become part of the type
certification basis in accordance with
§21.101.

Special conditions are initially
applicable to the model for which they
are issued. Should Gulfstream
Aerospace Corporation apply at a later
date for a supplemental type certificate
to modify any other model included on
the same type certificate to incorporate
the same novel or unusual design
feature, these special conditions would
also apply to the other model under the
provisions of § 21.101.

Novel or Unusual Design Features

The modified Model Gulfstream 200
(Galaxy) airplanes will incorporate a
new electronic laser inertial reference
system that will perform critical
functions. This system may be
vulnerable to high-intensity radiated
fields external to the airplane.

Discussion

There is no specific regulation that
addresses requirements for protection of
electrical and electronic systems from
HIRF. Increased power levels from
ground-based radio transmitters and the
growing use of sensitive electrical and
electronic systems to command and
control airplanes have made it necessary
to provide adequate protection.

To ensure that a level of safety is
achieved equivalent to that intended by
the regulations incorporated by
reference, special conditions are needed
for Model Gulfstream 200 (Galaxy)
airplanes. These special conditions
require that installation of a new
electronic laser inertial reference system
that performs critical functions be
designed and installed to preclude
component damage and interruption of
function due to both the direct and
indirect effects of HIRF.

High-Intensity Radiated Fields (HIRF)

With the trend toward increased
power levels from ground-based
transmitters, plus the advent of space
and satellite communications coupled
with electronic command and control of
the airplane, the immunity of critical
digital avionics systems to HIRF must be
established.

It is not possible to precisely define
the HIRF to which the airplane will be
exposed in service. There is also
uncertainty concerning the effectiveness
of airframe shielding for HIRF.
Furthermore, coupling of
electromagnetic energy to cockpit-
installed equipment through the cockpit
window apertures is undefined. Based
on surveys and analysis of existing HIRF
emitters, an adequate level of protection
exists when compliance with the HIRF
protection special condition is shown
with either paragraph 1 OR 2 below:

1. A minimum threat of 100 volts rms
(root-mean-square) per meter electric
field strength from 10 KHz to 18 GHz.

a. The threat must be applied to the
system elements and their associated
wiring harnesses without the benefit of
airframe shielding.

b. Demonstration of this level of
protection is established through system
tests and analysis.

2. A threat external to the airframe of
the field strengths is identified in the
following table for the frequency ranges
indicated. Both peak and average field
strength components from the Table are
to be demonstrated.
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Field strength
Frequency (volts per meter)
Peak Average

RO s (0O T APPSR 50 50
100 kHz—500 kHz .. 50 50
500 kHz—2 MHz .... 50 50
2 MHz—30 MHz ..... 100 100
30 MHz—70 MHz ...... 50 50
70 MHz—100 MHz .... 50 50
100 MHz—200 MHz ..... 100 100
200 MHz—400 MHz ..... 100 100
400 MHz—700 MHz ..... 700 50
700 MHz—1 GHz ...... 700 100
1 GHz—2 GHz ........ 2000 200
2 GHz—4 GHz .... 3000 200
4 GHz—6 GHz .... 3000 200
6 GHz—8 GHz .... 1000 200
8 GHz—12 GHz ...... 3000 300
12 GHz—18 GHz .... 2000 200
T8 GHZ40 GHEZ ..ottt ————————————————————————————————————————————————— 600 200

The field strengths are expressed in terms of peak of the root-mean-square (rms) over the complete modulation period.

The threat levels identified above are
the result of an FAA review of existing
studies on the subject of HIRF, in light
of the ongoing work of the
Electromagnetic Effects Harmonization
Working Group of the Aviation
Rulemaking Advisory Committee.
Applicability

As discussed above, these special
conditions are applicable to the Model
Gulfstream 200 (Galaxy) airplanes.
Should Gulfstream Aerospace
Corporation apply at a later date for a
change to the type certificate to include
another model incorporating the same
novel or unusual design feature, these
special conditions would apply to that
model as well under the provisions of
§21.101.

Conclusion

This action affects only certain novel
or unusual design features on the Model
Gulfstream 200 (Galaxy) airplanes
modified by Gulfstream Aerospace
Corporation. It is not a rule of general
applicability and affects only the
applicant who applied to the FAA for
approval of these features on the
airplanes.

The substance of the special
conditions for these airplanes has been
subjected to the notice and comment
procedure in several prior instances and
has been derived without substantive
change from those previously issued.
Because a delay would significantly
affect the certification of the airplane,
which is imminent, the FAA has
determined that prior public notice and
comment are unnecessary and
impracticable, and good cause exists for
adopting these special conditions
immediately. The FAA is requesting
comments to allow interested persons to

submit views that may not have been
submitted in response to the prior
opportunities for comment described
above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

m The authority citation for these special
conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704,

The Special Conditions

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the supplemental type
certification basis for the Model
Gulfstream 200 (Galaxy) airplanes
modified by Gulfstream Aerospace
Corporation.

1. Protection from Unwanted Effects
of High-Intensity Radiated Fields
(HIRF). Each electrical and electronic
system that performs critical functions
must be designed and installed to
ensure that the operation and
operational capability of these systems
to perform critical functions are not
adversely affected when the airplane is
exposed to high-intensity radiated
fields.

2. For the purpose of these special
conditions, the following definition
applies: Critical Functions: Functions
whose failure would contribute to or
cause a failure condition that would
prevent the continued safe flight and
landing of the airplane.

Issued in Renton, Washington, on June 3,
2004.

Franklin Tiangsing,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—13308 Filed 6—10—-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM284; Special Conditions No.
25-268-SC]

Special Conditions: Sabreliner
Corporation Model NA-265-65; High-
Intensity Radiated Fields (HIRF)

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for Sabreliner Corporation Model
NA-265-65 airplanes modified by
Garrett Aviation Services. These
modified airplanes will have a novel or
unusual design feature when compared
to the state of technology envisioned in
the airworthiness standards for
transport category airplanes. The
modification incorporates the
installation of two Honeywell N1 Digital
Electronic Engine Controls (DEEC) that
perform critical functions. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for the protection of
these systems from the effects of high-
intensity-radiated fields (HIRF). These
special conditions contain the
additional safety standards that the
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Administrator considers necessary to
establish a level of safety equivalent to
that provided by the existing
airworthiness standards.

DATES: The effective date of these
special conditions is June 3, 2004.
Comments must be received on or
before July 14, 2004.

ADDRESSES: Comments on these special
conditions may be mailed in duplicate
to: Federal Aviation Administration,
Transport Airplane Directorate, Attn:
Rules Docket (ANM-113), Docket No.
NM284, 1601 Lind Avenue, SW.,
Renton, Washington, 98055—-4056; or
delivered in duplicate to the Transport
Directorate at the above address. All
comments must be marked: Docket No.
NM284. Comments may be inspected in
the Rules Docket weekdays, except
Federal holidays, between 7:30 a.m. and
4 p.m.

FOR FURTHER INFORMATION CONTACT: Greg
Dunn, FAA, Airplane and Flight Crew
Interface Branch, ANM—111, Transport
Airplane Directorate, Aircraft
Certification Service, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2799;
facsimile (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA has determined that notice
and opportunity for prior public
comment are impracticable, because
these procedures would significantly
delay certification of the airplane and,
thus, delivery of the affected airplanes.
In addition, the substance of these
special conditions has been subject to
the public comment process in several
prior instances with no substantive
comments received. The FAA finds,
therefore, that good cause exists for
making these special conditions
effective upon issuance. However, the
FAA invites interested persons to
participate in this rulemaking by
submitting comments, data, or views.
The most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data. We ask that you send
us two copies of written comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning these special conditions.
The docket is available for public
inspection before and after the comment
closing date. If you wish to review the
docket in person, go to the address in
the ADDRESSES section of this preamble
between 7:30 a.m. and 4 p.m., Monday
thru Friday, except Federal holidays.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments
filed late, if it is possible to do so
without incurring expense or delay. We
may change these special conditions in
light of the comments we receive.

If you want the FAA to acknowledge
receipt of your comments on this
proposal, include with your comments
a pre-addressed, stamped postcard on
which the docket number appears. We
will stamp the date on the postcard and
mail it back to you.

Background

On December 4, 2003, Garrett
Aviation Services, 1200 North Airport
Drive, Capital Airport Springfield, IL
62707, applied for a Supplemental Type
Certificate (STC) to modify Sabreliner
Corporation Model NA-265-65
airplanes approved under Type
Certificate No. A2WE. The Sabreliner
Corporation model NA-265-65 is a
transport category airplane, powered by
two AiResearch Mfg. Co. TFE731-3-1D
turbofans. The airplane operates with a
2-pilot crew and can hold up to 10
passengers. Its maximum takeoff weight
is 24,000 pounds.

The modification incorporates the
installation of Honeywell N1 Digital
Electronic Engine Controls (DEEC). The
DEEC replaces the existing Analog
Electronic Engine Control (EEC) and
provides additional functional
capability in the system. The digital
avionics/electronics and electrical
systems to be installed under this
project are vulnerable to high-intensity
radiated fields (HIRF) external to the
airplane.

Type Certification Basis

Under the provisions of 14 CFR
21.101, Garrett Aviation Services must
show that the Sabreliner Corporation
model NA-265—65 airplanes, as
changed, continue to meet the
applicable provisions of the regulations
incorporated by reference in Type
Certificate No. A2WE or the applicable
regulations in effect on the date of
application for the change. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the “original type
certification basis.” The certification
basis for the modified Sabreliner
Corporation Model NA-265-65
airplanes include 14 CFR part 25, dated
February 1, 1964, as amended by
Amendment 25-1 through 25-20,
except for special conditions and
exceptions noted in Type Certificate
Data Sheet (TDCS) A2WE.

If the Administrator finds that the
applicable airworthiness regulations

(that is, 14 CFR part 25, as amended) do
not contain adequate or appropriate
safety standards for the Sabreliner
Corporation Model NA-265-65
airplanes because of novel or unusual
design features, special conditions are
prescribed under the provisions of
§21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Sabreliner Corporation
model NA-265-65 airplanes must
comply with the noise certification
requirement of part 36, including
Amendment 36-1.

Special conditions, as defined in 14
CFR 11.19, are issued in accordance
with § 11.38 and become part of the type
certification basis in accordance with
§21.101(b)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should Garrett Aviation
Services apply at a later date for a
supplemental type certificate to modify
any other model included on the same
type certificate to incorporate the same
novel or unusual design feature, these
special conditions would also apply to
the other model under the provisions of
14 CFR 21.101(a)(1).

Novel or Unusual Design Features

The Sabreliner Corporation model
NA-265-65 airplanes modified by
Garrett Aviation Services will
incorporate Honeywell N1 Digital
Electronic Engine Controls (DEEC)
which will perform critical functions.
These systems may be vulnerable to
high-intensity radiated fields (HIRF)
external to the airplane. The current
airworthiness standards of part 25 do
not contain adequate or appropriate
safety standards for the protection of
this equipment from the adverse effect
of HIRF. Accordingly, this system is
considered to be a novel or unusual
design feature.

Discussion

There is no specific regulation that
addresses protection requirements for
electrical and electronic systems from
HIRF. Increased power levels from
ground-based radio transmitters and the
growing use of sensitive electrical and
electronic systems to command and
control airplanes have made it necessary
to provide adequate protection.

To ensure that a level of safety is
achieved that is equivalent to that
intended by the regulations
incorporated by reference; special
conditions are needed for Sabreliner
Corporation model NA-265-65
airplanes modified by Garrett Aviation
Services. These special conditions
require that new electrical and
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electronic systems that perform critical
functions be designed and installed to
preclude component damage and
interruption of function due to both the
direct and indirect effects of HIRF.

High-Intensity Radiated Fields (HIRF)

With the trend toward increased
power levels from ground-based
transmitters and the advent of space and
satellite communications, coupled with
electronic command and control of the
airplane, the immunity of critical
electrical and electronic systems to
HIRF must be established.

It is not possible to precisely define
the HIRF to which the airplane will be
exposed in service. There is also
uncertainty concerning the effectiveness
of airframe shielding for HIRF.
Furthermore, coupling of
electromagnetic energy to cockpit-
installed equipment through the cockpit
window apertures is undefined. Based
on surveys and analysis of existing HIRF
emitters, an adequate level of protection
exists when compliance with the HIRF
protection special condition is shown
with either paragraph 1 or 2 below:

1. A minimum threat of 100 volts rms
(root-mean-square) per meter electric
field strength from 10 KHz to 18 GHz.

a. The threat must be applied to the
system elements and their associated
wiring harnesses without the benefit of
airframe shielding.

b. Demonstration of this level of
protection is established through system
tests and analysis.

2. A threat external to the airframe of
the following field strengths for the
frequency ranges indicated. Both peak
and average field strength components
from the table are to be demonstrated.

Field Strength (volts per
Frequency meter)
Peak Average

10 kHz-100 kHz 50 50
100 kHz-500

khZ oo 50 50
500 kHz-2 MHz 50 50
2 MHz-30 MHz 100 100
30 MHz-70 MHz 50 50
70 MHz-100

MHz ...t 50 50
100 MHz-200

MHz ...t 100 100
200 MHz-400

MHz ...t 100 100
400 MHz-700

MHz ......cccoe.. 700 50
700 MHz-1 GHz 700 100
1 GHz-2 GHz ... 2000 200
2 GHz—4 GHz ... 3000 200
4 GHz-6 GHz ... 3000 200
6 GHz-8 GHz ... 1000 200
8 GHz-12 GHz 3000 300
12 GHz-18 GHz 2000 200

Field Strength (volts per
Frequency meter)
Peak Average
18 GHz—40 GHz 600 200

The field strengths are expressed in terms
of peak of the root-mean-square (rms) over
the complete modulation period.

The threat levels identified above are
the result of an FAA review of existing
studies on the subject of HIRF, in light
of the ongoing work of the
Electromagnetic Effects Harmonization
Working Group of the Aviation
Rulemaking Advisory Committee.
Applicability

As discussed above, these special
conditions are applicable to Sabreliner
Corporation Model NA-265-65
airplanes modified by Garret Aviation
Services. Should Garrett Aviation
Services apply at a later date for design
change approval to modify any other
model included on the same type
certificate to incorporate the same novel
or unusual design feature, these special
conditions would apply to that model as
well under the provisions of
§21.101(a)(1).

Conclusion

This action affects only certain novel
or unusual design features on the
Sabreliner Corporation Model NA-265—
65 airplanes modified by Garrett
Aviation Services. It is not a rule of
general applicability and affects only
the applicant who applied to the FAA
for approval of these features on the
airplane.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. Because a delay
would significantly affect the
certification of the airplane, which is
imminent, the FAA has determined that
prior public notice and comment are
unnecessary and impracticable, and
good cause exists for adopting these
special conditions upon issuance. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for
comment described above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and record keeping requirements.

m The authority citation for these special
conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the supplemental type
certification basis for the Sabreliner
Corporation Model NA-265-65
modified by Garrett Aviation Services.

1. Protection from Unwanted Effects
of High-Intensity Radiated Fields
(HIRF). Each electrical and electronic
system that performs critical functions
must be designed and installed to
ensure that the operation and
operational capability of these systems
to perform critical functions are not
adversely affected when the airplane is
exposed to high-intensity radiated
fields.

2. For the purpose of these special
conditions, the following definition
applies: Critical Functions: Functions
whose failure would contribute to or
cause a failure condition that would
prevent the continued safe flight and
landing of the airplane.

Issued in Renton, Washington, on June 3,
2004.

Franklin Tiangsing,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—13311 Filed 6—-10-04; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003—-NE-48-AD; Amendment
39-13669; AD 2004-12-10]

RIN 2120-AA64

Airworthiness Directives; Hamilton
Sundstrand Corporation (Formerly
Hamilton Standard Division) Model
568F Propellers

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
serial-numbered propeller blades
installed in Hamilton Sundstrand
Corporation (formerly Hamilton
Standard Division) 568F propellers.
This AD requires replacement of
propeller blades, part numbers (P/Ns)
R815505-3 and R815505—4 that have a
serial number (SN) of FR1699 to
FR20021010, with serviceable blades.
This AD results from reports of these
composite propeller blades found at
inspection, with random areas of



32856

Federal Register/Vol. 69, No. 113/Monday, June 14, 2004/Rules and Regulations

missing adhesive under the
compression wrap, which exposed the
steel tulip part of the blade. We are
issuing this AD to prevent propeller
blade failure due to corrosion-induced
fatigue, which could result in blade
separation and possible loss of airplane
control.

DATES: This AD becomes effective July
19, 2004.

ADDRESSES: You can get the service
information identified in this AD from
Hamilton Sundstrand, A United
Technologies Company, Publications
Manager, Mail Stop 2AM-EE50, One
Hamilton Road, Windsor Locks, CT
06096.

You may examine the AD docket, at
the FAA, New England Region, Office of
the Regional Counsel, 12 New England
Executive Park, Burlington, MA.

FOR FURTHER INFORMATION CONTACT:
Frank Walsh, Aerospace Engineer,
Boston Aircraft Certification Office,
FAA, Engine and Propeller Directorate,
12 New England Executive Park,
Burlington, MA 01803-5299; telephone
(781) 238-7158; fax (781) 238-7170.
SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR Part 39 with
a proposed airworthiness directive (AD).
The proposed AD applies to certain
serial-numbered propeller blades
installed in Hamilton Sundstrand
Corporation (formerly Hamilton
Standard Division) 568F propellers. We
published the proposed AD in the
Federal Register on December 2, 2003
(68 FR 67385). That action proposed to
require replacement of propeller blades,
P/Ns R815505—3 and R815505—4 that
have a SN of FR1699 to FR20021010,
with serviceable blades.

Examining the AD Docket

You may examine the AD Docket
(including any comments and service
information), by appointment, between
8 a.m. and 4:30 p.m. Monday through
Friday, except Federal holidays. See
ADDRESSES for the location.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comment received.

One commenter requests that the Cost
of Compliance statement be clarified to
indicate that the blade removal cost is
for AD compliance only. The
commenter has concerns regarding
potential liabilities for the worldwide
fleet if the AD does not distinguish
between the removals for normally
scheduled maintenance and
unscheduled removals for AD
compliance.

The FAA agrees in part. We have
clarified the Cost of Compliance
statement in the AD to reflect removals
for this AD. We do not agree with
including worldwide costs in this AD
because worldwide costs are not within
the scope of the FAA authority.

Conclusion

We have carefully reviewed the
available data, including the comment
received, and determined that air safety
and the public interest require adopting
the AD with the changes described
previously. We have determined that
these changes will neither increase the
economic burden on any operator nor
increase the scope of the AD.

Costs of Compliance

We estimate that 24 Hamilton
Sundstrand Corporation 568F propellers
with suspect blades installed on
airplanes of U.S. registry would be
affected by this AD. We estimate it will
take about 4 work hours per propeller to
remove and replace suspect blades, and
that the average labor rate is $65 per
work hour. Based on these figures, we
estimate the total labor cost of the AD
to U.S. operators to be $6,240.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.
Include “AD Docket No. 2003—NE—48—
AD” in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,

the Federal Aviation Administration
amends 14 CFR part 39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2004-12-10 Hamilton Sundstrand
Corporation (formerly Hamilton
Standard Division): Amendment 39—
13669. Docket No. 2003—-NE-48-AD.

Effective Date

(a) This AD becomes effective July 19,
2004.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Hamilton
Sundstrand Corporation (formerly Hamilton
Standard Division) 568F propellers with
propeller blades, part numbers (P/Ns)
R815505-3 and R815505—4, serial numbers
(SNs) FR1699 through FR2625 inclusive (877
blades), and SNs FR20010610 through
FR20021010 inclusive (713 blades), installed.
These composite propeller blades are
installed on, but not limited to, Aerospatiale
ATR42-400, ATR42-500, ATR72-212, and
ATR72-500 airplanes.

Unsafe Condition

(d) This AD results from reports of
propeller blades found at inspection, with
random areas of missing adhesive under the
compression wrap, which exposed the steel
tulip part of the blade. We are issuing this
AD to prevent propeller blade failure due to
corrosion-induced fatigue, which could
result in blade separation and possible loss
of airplane control.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the
actions have already been done.

Removal From Service of Affected Propeller
Blades

(f) Remove propeller blades, P/Ns
R815505-3 and R815505—4 from service as
follows:

(1) Blades listed by SN in the following
Table 1 of this AD must be removed no later
than the date listed in Table 1 of this AD. See
Table 2 of this AD for blade SNs that are
excluded from the compliance times
specified in Table 1 of this AD.

(2) Remove the blades that are listed by SN
in Table 2 of this AD no later than December
31, 2007.

(3) In some instances, an ‘“RT” reference
immediately follows the numeric portion of
the serial number on the blade. For purposes
of this AD, the “RT” reference has been
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omitted when specifying affected serial
numbers.

TABLE 1.—PROPELLER BLADE
REMOVAL SCHEDULE

Remove propeller
blades from service

For propeller blades
SNs: for rework, no later

TABLE 1.—PROPELLER BLADE
REMOVAL SCHEDULE—Continued

For propeller blades
SNs:

Remove propeller
blades from service
for rework, no later

than:

TABLE 1.—PROPELLER BLADE
REMOVAL SCHEDULE—Continued

FR2133 through

March 31, 2005.

For propeller blades
SNs:

Remove propeller
blades from service
for rework, no later

than:

FR20010730 through

September 30, 2006.

than: FR2230. FR20011018.
FRF2F~{2§;1tgr0ugh June 30, 2005. FR20011019 through | December 31, 2006.

FR1699 through December 31, 2003. : FR20011218.

FR1765. FRFzggggg‘rO“gh September 30, 2005.  FRo0011219 through | March 31, 2007.
FR1766 through March 31, 2004. y FR20020511.

FR1776. FRFQF?SJStgm“gh December 31, 2005.  £Ron020512 through | June 30, 2007.
FR1777 through June 30, 2004. ' FR20020757.

FR1855. FRFZF;‘ggs?rough March 31, 2006. FR20020758 through | September 30, 2007.
FR1856 through September 30, 2004.  FR2554 through June 30, 2006. FR20020842.

FR1956. FR2625. FR20020843 through | December 31, 2007.
FR1957 through December 31, 2004.  FR20010610 through | June 30, 2006 FR20021010.

FR2132. FR20010729.

TABLE 2.—BLADE SNS EXCLUDED FROM TABLE 1

FR1720 FR1887 FR1962 FR2163
FR1740 FR1888 FR1963 FR2164
FR1742 FR1889 FR2013 FR2165
FR1752 FR1892 FR2022 FR2166
FR1777 FR1893 FR2032 FR2167
FR1791 FR1927 FR2037 FR2168
FR1796 FR1928 FR2038 FR2173
FR1841 FR1929 FR2039 FR2177
FR1843 FR1930 FR2047 FR2179
FR1858 FR1931 FR2058 FR2180
FR1860 FR1932 FR2059 FR2183
FR1865 FR1933 FR2060 FR2204
FR1869 FR1934 FR2063 FR2205
FR1871 FR1935 FR2064 FR2206
FR1872 FR1936 FR2067 FR2207
FR1873 FR1937 FR2068 FR2208
FR1874 FR1938 FR2099 FR2233
FR1875 FR1942 FR2108 FR2234
FR1877 FR1943 FR2134 FR2467
FR1878 FR1957 FR2135 FR20010626
FR1879 FR1960 FR2136 FR20010936
FR1880 FR1961 FR2137 FR20011218

Installation of Propeller Blades that have a
SN Listed in Table 1 or Table 2 of this AD

(g) After the effective date of this AD, do
not install any blade that has P/N R815505—
3 or R815505—4 and SN listed in Table 1 or
Table 2 of this AD, and that has exceeded the
date for replacement.

Alternative Methods of Compliance
(AMOCs)

(h) The Manager, Boston Aircraft
Certification Office, has the authority to
approve alternative methods of compliance
for this AD if requested using the procedures
found in 14 CFR 39.19.

Material Incorporated by Reference
(i) None.

Related Information

(j) Hamilton Sundstrand Service Bulletin
No. 568F-61-A45, Revision 1, dated October
7, 2003, provides information to rework and
remark the affected blades for return to
service.

Issued in Burlington, Massachusetts, on

June 1, 2004.
Francis A. Favara,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 04-13145 Filed 6—10-04; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2004-SW-05—-AD; Amendment
39-13665; AD 2004-12-06]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France Model EC 155 B and B1

Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for

comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) for
Eurocopter France (Eurocopter) Model
EC 155 B and B1 helicopters. This
action requires inspecting each main



32858

Federal Register/Vol. 69, No. 113/Monday, June 14, 2004/Rules and Regulations

rotor blade (blade) for a crack in the
blade tip cap mounting bracket (tenon),
measuring the vertical clearance
between each blade assembly and a
straight edge at the blade-to-tip cap
junction, and replacing the blade if a
crack is found or if the measured
distance is not within certain
specifications. This amendment is
prompted by the discovery of a crack in
a tenon. This condition, if not detected,
could result in loss of the tip cap, which
could lead to severe vibration and loss
of control of the helicopter.

DATES: Effective June 29, 2004.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of June 29,
2004.

Comments for inclusion in the Rules
Docket must be received on or before
August 13, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 2004—SW—
05—AD, 2601 Meacham Blvd., Room
663, Fort Worth, Texas 76137. You may
also send comments electronically to
the Rules Docket at the following
address: 9-asw-adcomments@faa.gov.

The service information referenced in
this AD may be obtained from American
Eurocopter Corporation, 2701 Forum
Drive, Grand Prairie, Texas 75053—4005,
telephone (972) 641-3460, fax (972)
641—-3527. This information may be
examined at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas; or at the National
Archives and Records Administration
(NARA). For information on the
availability of this material at NARA,
call 202-741-6030, or go to: http://
www.archives.gov/federal_register/
code_of _federal_regulations/
ibr_locations.html.

FOR FURTHER INFORMATION CONTACT:
Charles Harrison, Aviation Safety
Engineer, FAA, Rotorcraft Directorate,
Safety Management Group, Fort Worth,
Texas 76193-0111, telephone (817)
222-5128, fax (817) 222-5961.
SUPPLEMENTARY INFORMATION: This
amendment adopts a new AD for the
Eurocopter Model EC 155 B and B1
helicopters. This action requires:

¢ For blades with 100 or less hours
time-in-service (TIS), prior to reaching
110 hours TIS, inspecting the tenon for
a crack, and replacing the blade if a
crack is found in the tenon;

e For blades with more than 100
hours TIS, within the next 10 hours TIS,
inspecting the tenon for a crack, and

replacing the blade if a crack is found
in the tenon;

o After accomplishing the initial
inspection for a crack as described
above, before further flight, establishing
the baseline clearance (“DO”’) between a
straight edge and the upper surface of
the blade assembly at the blade-to-tip
cap junction; and

e Thereafter, before the first flight of
each day and on or before reaching each
10 hours TIS interval during the day,
measuring the clearance between the
straight edge and the upper surface of
the blade assembly of the blade-to-tip
cap junction. If the measured distance is
equal to or greater than “DO”” + 2mm,
replacing the blade is required.

This amendment is prompted by a
report of a crack that was discovered on
a tenon. This condition, if not detected,
could result in loss of the blade tip cap,
which could lead to severe vibration
and loss of control of the helicopter.

The Direction Generale De L’Aviation
Civile (DGAC), the airworthiness
authority for France, notified the FAA
that an unsafe condition may exist on
Eurocopter EC 155 B and B1 helicopters.
The DGAC advises of the discovery of
a crack in a blade tenon, the growth of
which could lead to the loss of the tip
cap and make the helicopter impossible
to control.

Eurocopter has issued Alert Telex No.
05A004, dated November 3, 2003,
which specifies checks on each blade to
ensure that there is no crack in the
tenon to which the blade tip is attached.
The DGAC classified this alert telex as
mandatory and issued AD No. F-2003—
418, dated December 24, 2003, adopting
the actions contained in the
manufacturer’s alert telex to ensure the
continued airworthiness of these
helicopters in France.

These helicopter models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of 14 CFR
21.29 and the applicable bilateral
agreement. Pursuant to the applicable
bilateral agreement, the DGAC has kept
the FAA informed of the situation
described above. The FAA has
examined the findings of the DGAG,
reviewed all available information, and
determined that AD action is necessary
for products of these type designs that
are certificated for operation in the
United States.

This unsafe condition is likely to exist
or develop on other helicopters of the
same type design registered in the
United States. Therefore, this AD is
being issued to detect a crack in a tenon,
which could result in loss of the tip cap,
causing severe vibration and loss of
control of the helicopter. This AD

requires, for Eurocopter Model EC 155
B and B1 helicopters:

¢ For blades with 100 or less hours
TIS, prior to reaching 110 hours TIS, an
initial inspection of each tenon for a
crack;

¢ For blades with more than 100
hours TIS, within the next 10 hours TIS,
an initial inspection of the tenon for a
crack;

¢ Replacing any blade if a crack is
found in the tenon; and

¢ After accomplishing the initial
inspection for a crack as described
above, before further flight, measuring
the clearance between the lower edge of
the straight edge to the upper surface of
the blade assembly at the blade-to-tip
cap junction (“DO”) to establish the
baseline clearance and then, before the
first flight of each day (not to exceed 10
hours TIS), measuring the clearance
between the lower edge of the straight
edge and the upper surface of the blade
assembly at the blade-to-tip cap junction
for each blade, and if the distance is
equal to or greater than “DO” + 2mm,
replacing the blade with an airworthy
blade.

The actions must be done in
accordance with the alert telex
described previously. The short
compliance time involved is required
because the previously described
critical unsafe condition can adversely
affect the controllability and structural
integrity of the helicopter. Therefore,
inspecting each blade for a crack in the
tenon within the short compliance time
is required, and this AD must be issued
immediately.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

The FAA estimates that this AD will
affect 6 helicopters. The initial
inspection will take approximately 1.5
work hours, and the repetitive
inspections will take 0.5 work hours to
accomplish. It will take approximately 1
work hour to replace all 5 blades. The
average labor rate is $65 per work hour.
Required parts will cost approximately
$97,000 per blade. Based on these
figures, the total estimated cost impact
of the AD on U.S. operators is $586,563,
assuming one blade per helicopter will
need to be replaced each year and that
20 repetitive inspections will be needed
per helicopter each year.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
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preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available in the Rules
Docket for examination by interested
persons. A report that summarizes each
FAA-public contact concerned with the
substance of this AD will be filed in the
Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their mailed
comments submitted in response to this
rule must submit a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Docket No. 2004—SW-
05—-AD.” The postcard will be date
stamped and returned to the
commenter.

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy

of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
a new airworthiness directive to read as
follows:

2004-12-06 Eurocopter France:
Amendment 39-13665. Docket No.
2004-SW-05-AD.

Applicability: Model EC 155 B and B1
helicopters, with main rotor blade (blade),
part number (P/N) 365A11-0080-00,
installed, certificated in any category.

Compliance: Required as indicated.

To detect a crack in a blade tip cap
mounting bracket (tenon), which could result
in loss of the tip cap, severe vibration, and
loss of control of the helicopter, accomplish
the following:

(a) Unless accomplished previously,
remove each blade and each tip cap, and
inspect both the upper and lower side of the
tenon for a crack using a 10x or higher
magnifying glass while applying light manual
upward and then downward pressure on the
tenon as depicted in Figure 3 of Eurocopter
Alert Telex No. 05A004, dated November 3,
2003 (Alert Telex) as follows:

(1) For blades with more than 100 hours
time-in-service (TIS), inspect each blade
within the next 10 hours TIS.

(2) For blades with 100 or less hours TIS,
inspect each blade before it reaches 110
hours TIS.

(3) If a crack is found, replace the blade
with an airworthy blade before further flight.

(b) After inspecting each blade as required
by paragraph (a) of this AD:

(1) Unless accomplished previously, before
further flight, using a 24” (500mm) straight
edge, measure the clearance between the
lower edge of the straight edge and the upper
surface of the blade assembly at the blade-to-
tip cap junction by following the
Accomplishment Instructions, paragraph
2.B.2. of the Alert Telex, except contacting
the manufacturer is not required. This initial
clearance distance is called “DO”.

(2) Thereafter, before the first flight of each
day and on or before reaching each 10-hour
TIS interval during the day, measure the
clearance between the lower edge of the

straight edge and the upper surface of the
blade assembly at the blade-to-tip cap
junction for each blade as required by
paragraph (b)(1) of this AD. If the measured
clearance is equal to or greater than “DO”" +
2mm, replace the blade with an airworthy
blade before further flight.

(c) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Safety Management Group,
Rotorcraft Directorate, FAA, for information
about previously approved alternative
methods of compliance.

(d) Special flight permits will not be
issued.

(e) The inspections and measurement shall
be done in accordance with Eurocopter Alert
Telex No. 05A004, dated November 3, 2003.
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Eurocopter Corporation, 2701 Forum
Drive, Grand Prairie, Texas 75053—4005,
telephone (972) 641-3460, fax (972) 641—
3527. Copies may be inspected at the FAA,
Office of the Regional Counsel, Southwest
Region, 2601 Meacham Blvd., Room 663, Fort
Worth, Texas; or at the National Archives
and Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal_register/
code_of _federal_regulations/
ibr_locations.html.

(f) This amendment becomes effective on
June 29, 2004.

Note: The subject of this AD is addressed
in Direction Generale De L’Aviation Civile
(France) AD No. F-2003—-418, dated
December 24, 2003.

Issued in Fort Worth, Texas, on June 1,
2004.

David A. Downey,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 04—12905 Filed 6—10-04; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2003-14849; Airspace
Docket No. 03—AWP-7]

Establishment of Class E Airspace;
Beckwourth, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes a Class
E airspace area at Beckwourth, CA. The
establishment of an Area Navigation
(RNAV) Global Positioning System
(GPS) Instrument Approach Procedure
(IAP) RNAV (GPS) Runway (RWY) 25,
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and two RNAV Departure Procedures
(DP’s) at Beckwourth-Nervino Airport,
Beckwourth, CA has made this action
necessary. Additional controlled
airspace extending upward from 700
feet or more above the surface of the
earth is needed to contain aircraft
executing these RNAV procedures. The
intended effect of this action is to
provide adequate controlled airspace for
Instrument Flight Rules operations at
Beckwourth-Nervino Airport,
Beckwourth, CA.

DATES: Effective Date: 0901 UTC August
5, 2004.

FOR FURTHER INFORMATION CONTACT: Jeri
Carson, Airspace Specialist, Airspace
Branch, AWP-520, Air Traffic Division,
Western-Pacific Region, Federal
Aviation Administration, 15000
Aviation Boulevard, Lawndale,
California 90261, telephone (310) 725—
6611.

SUPPLEMENTARY INFORMATION:

History

On April 7, 2004, the FAA proposed
to amend 14 CFR part 71 by modifying
the Class E airspace area at Beckwourth,
CA (69 FR 18309). Additional controlled
airspace extending upward from 700
feet or more above the surface is needed
to contain aircraft executing the RNAV
(GPS) RWY 25 IAP and RNAV DP’s at
Beckwourth-Nervino Airport. This
action will provide adequate controlled
airspace for aircraft executing the RNAV
(GPS) RWY 25 IAP and RNAV DP’s to
Beckwourth-Nervino Airport,
Beckwourth, CA.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. Class E airspace designations
for airspace extending from 700 feet or
more above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9L, dated September 2,
2003, and effective September 16, 2003,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Rule

This amendment to 14 CFR part 71
establishes a Class E airspace area at
Beckwourth, CA. The establishment of a
RNAV (GPS) RWY 25 and two RNAV
DP’s to Beckwourth-Nervino Airport has
made this action necessary. The effect of
this action will provide adequate
airspace for aircraft executing the RNAV
(GPS) RWY 25 and RNAV DP’s at
Beckwourth-Nervino Airport,
Beckwourth, CA.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation —(1)
Is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS; ROUTES;
AND REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of the Federal Aviation
Administration Order 7400.9L, Airspace
Designations and Reporting Points,
dated September 2, 2003, and effective
September 16, 2003, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AWP CA E5 Beckwourth, CA [NEW]

Beckwourth-Nervino Airport, CA

(Lat. 39°49°07” N, long. 120°21"10” W)
Reno-Tahoe International Airport, NV

(Lat. 39°29'56” N, long. 119°46’05” W)

That airspace extending upward from 700
feet above the surface within a 6.5 mile
radius of the Beckwourth-Nervino Airport
and within 4 miles north and 2 miles south
of the 100° bearing from the Beckwourth-
Nervino Airport extending from 6.5-miles to
12 miles southeast of the Beckwourth-
Nervino Airport and within 2 miles each side
of the 250° bearing from the Beckwourth-
Nervino Airport extending from 6.5 miles to

10 miles west of the Beckwourth-Nervino
Airport, and that airspace bounded by a line
beginning at lat. 40°00°00”N, long. 120°06"00”
W; to lat. 40°00°00” N, long. 119°54’00” W;

to lat. 39°52’00” N, long. 119°45’00” W;
thence counterclockwise via the 21.7-mile
radius of the Reno/Tahoe International
Airport to lat. 39°48’00” N, long. 120°00°00”
W; to lat. 39°40’00” N, long. 120°00°00” W;

to lat. 39°40°00” N, long. 120°06’00” W; to the
point of beginning.

* * * * *

Issued in Los Angeles, California, on June
2, 2004.
John Clancy,
Manager, Air Traffic Division, Western-Pacific
Region.
[FR Doc. 04—13298 Filed 6—10-04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2004—-17420; Airspace
Docket No. 04—ACE-21]

Modification of Class E Airspace;
Moberly, MO

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of the direct final rule
which revises Class E airspace at
Moberly, MO.

DATES: Effective Date: 0901 UTC, August
5, 2004.

FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2524.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on May 3, 2004 (69 FR 24064)
and subsequently published a correction
to the direct final rule on May 6, 2004
(69 FR 25467). The FAA uses the direct
final rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
August 5, 2004. No adverse comments
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were received, and thus this notice
confirms that this direct final rule will
become effective on that date.

Issued in Kansas Gity, MO, on June 3,
2004.
Elizabeth S. Wallis,
Acting Manager, Air Traffic Division, Central
Region.
[FR Doc. 04-13299 Filed 6—10-04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2004—-17421; Airspace
Docket No. 04-ACE-22]

Modification of Class E Airspace;
Chappell, NE

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of the direct final rule
which revises Class E airspace at
Chappell, NE.
DATES: Effective Date: 0901 UTC, August
5, 2004.
FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2524.
SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on April 26, 2004 (69 FR
22396.). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
August 5, 2004. No adverse comments
were received, and thus this notice
confirms that this direct final rule will
become effective on that date.

Issued in Kansas Gity, MO, on June 3,
2004.
Elizabeth S. Wallis,
Acting Manager, Air Traffic Division, Central
Region.
[FR Doc. 04—13300 Filed 6—-10-04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2004-17912; Airspace
Docket No. 04—-ACE-38]

Modification of Class E Airspace;
Wayne, NE

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends Title 14
Code of Federal Regulations, part 71 (14
CFR 71) by revising Class E airspace at
Wayne, NE. One area navigation
(RNAV) global positioning system (GPS)
standard instrument approach
procedure (SIAP) and three
nondirectional radio beacon (NDB)
SIAPs have been developed to serve
Wayne Municipal Airport. Class E
airspace extending upward from 700
feet above the surface at Wayne, NE
does not adequately protect for diverse
departures. The intended effect of this
rule is to provide controlled airspace of
appropriate dimensions to protect
aircraft departing and executing SIAPs
to Wayne Municipal Airport. It brings
the Wayne, NE Class E airspace area and
legal description into compliance with
FAA Orders.
DATES: This direct final rule is effective
on 0901 UTC, September 30, 2004.
Comments for inclusion in the Rules
Docket must be received on or before
July 28, 2004.
ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW, Washington, DG
20590-0001. You must identify the
docket number FAA-2004-17912/
Airspace Docket No. 04—ACE-38, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2524.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR 71 modifies the
Class E airspace are extending upward
from 700 feet above the surface at
Wayne, NE RNAV (GPS) RWY 22,
ORIGINAL SIAP; NDB RWY 17,
ORIGINAL SIAP; NDB RWY 22,
ORIGINAL SIAP and NDB RWY 35,
ORIGINAL SIAP have been developed
to serve Wayne Municipal Airport. The
dimensions of the Wayne, NE Class E
airspace are modified to accommodate
all SIAPs serving the airport and to
provide adequate controlled airspace for
diverse departures. The radius of the
airspace area is increased from 6.5 to 7.5
miles. The current extension to the
airspace are is totally contained within
the expanded airspace radius and no
other extensions are required. This
action brings the airspace area and its
legal description into compliance with
FAA Order 7400.2E, Procedures for
Handling Airspace Matters. The area
will be depicted on appropriate
aeronautical charts. Class E airspace
areas extending upward from 700 feet or
more above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9L, Airspace Designations
and Reporting Points, dated September
2, 2003, and effective September 16,
2003, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed in this
document will be published
subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.
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Comments Invited

Interested parties are invited to
participate in this rulemaking by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2004-17912/Airspace
Docket No. 04—ACE-38.” The postcard
will be date/time stamped and returned
to the commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a ““‘significant
rule” under the Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment
m Accordingly, the Federal Aviation

Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9L, dated
September 2, 2003, and effective
September 16, 2003, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE NE E5, Wayne, NE
Wayne Municipal Airport, NE
(Lat. 42°14’31” N., long. 96°58'53” W.)

That airspace extending upward from 700
feet above the surface within a 7.5-mile
radius of Wayne Municipal Airport.

* * * * *

Issued in Kansas City, MO, on May 21,
2004.

Paul J. Sheridan,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 04-13302 Filed 6—10-04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2003-16707; Airspace
Docket No. 2003—ANE-104]

Establishment of Class E Airspace;
Manchester, NH

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace area at Manchester, NH
(KMHT) to provide for controlled
airspace upward from the surface during
the times when the air traffic controller
tower at Manchester will be closed.
DATES: Effective Date: August 5, 2004.
ADDRESSES: Jon Harris, Acting Manager,
Airspace Branch, ANE-520, Federal
Aviation Administration, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (781) 238-7520;
fax (781) 238-7596.

SUPPLEMENTARY INFORMATION:

Background

On February 5, 2004, the FAA
published in the Federal Register a
Notice of Proposed Rulemaking (69 FR
5479) that proposed to establish a Class
E airspace area extending upward from
the surface in the vicinity of the
Manchester, NH airport. The purpose of
the proposal was to provide controlled
airspace from the surface to 700 feet
above the ground to accommodate
aircraft executing instrument
approaches and departures from the
airport during times when the air traffic
control town at Manchester is closed.
Interested persons were invited to
participate in this rulemaking
proceeding by submitting written data,
views, or arguments. We have carefully
considered the one comment we
received. The comment asked if the
Manchester airport tower operating
hours would actually change based on
this airspace action. In response, the
FAA confirms that the Manchester
tower operating hours will not change
solely because of this airspace action.
Any change in the operating hours will
be based on the operational
requirements of the Manchester airport.
The present Manchester Class C
airspace area remains an essential safety
measure in support of the present
operational requirements. This action
merely puts in place the necessary
controlled airspace to support
instrument flight operations in the event
that the FAA changes the operating
hours of the Manchester ATCT. No
additional comments were received.

The Rule

This amendment to part 71 of the
Federal Aviation Regulation (14 CFR
part 71) establishes a Class E airspace
area at Manchester, NH. The Class E
airspace area extends upward from the
surface at Manchester Airport,
Manchester, NH. The purpose of this
controlled airspace will be to provide
for controlled airspace from the surface
to accommodate aircraft executing
instrument approaches and departures
from the airport during times when the
air traffic control town at Manchester is
closed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace designations
for airspace extending upward from the
surface of an airport are published in
paragraph 6002 of FAA Order 7400.9L,
dated September 2, 2003, and effective
September 16, 2003, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in this Order.
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The FAA has determined that this
proposed regulation only involves a
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. For the reasons discussed in the
preamble, I certify that this regulation
(1) is not a ““significant regulatory
action” under Executive Order 12866;
(2) is not a “significant rule” under
Department of Transportation (DOT)
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
effect on these routine matters will is so
minimal. Since this proposal will only
affect air traffic procedures and air
navigation, it is certified that this
proposed rule will not have significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends part 71 of the Federal Aviation
Regulations (14 CFR part 71) as follows;

PART 71—[Amended]

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

m 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9L, Airspace
Designations and Reporting Points,
dated September 2, 2003, and effective
September 16, 2003, is amended as
follows:

Paragraph 6002 Class E airspace areas
extending upward from the surface of an
airport.

* * * * *

ANE NH E2 Manchester, NH [New]

Manchester Airport, NH (Lat. 42°55’57” N.,

long. 71°26’8” W)

Within a 5-mile radius of the Manchester
Airport. This Class E airspace area is effective
during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be Continuously published in the
Airport/Facility Directory.

* * * * *

Issued in Burlington, MA, on June 1, 2004.
William C. Yuknewicz,

Acting Manager, Air Traffic Division, New
England Region.

[FR Doc. 04-13310 Filed 6—10-04; 8:45 am]|
BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 110
[Docket No. 2004N-0230]

Food; Current Good Manufacturing
Practice Regulations; Public Meetings

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice of rescheduling of
public meetings.

SUMMARY: The Food and Drug
Administration (FDA) previously
announced three public meetings
intended to obtain comments about
FDA'’s current good manufacturing
practice (CGMP) in manufacturing,
packing, or holding human food
regulations; these comments will be
useful in determining appropriate
revisions to these regulations. President
Bush subsequently issued an Executive
order closing all executive departments
of the Federal Government on Friday,
June 11, 2004, as a mark of respect for
former President Ronald Reagan.
Accordingly, FDA is announcing the
rescheduling of the public meeting
planned for June 11, 2004, in College
Park, MD. The College Park meeting will
be rescheduled to be held on July 19,
2004. FDA is also announcing the
cancellation of the public meeting
originally scheduled for July 2, 2004, in
Monterey, CA. A new date and location
for that meeting will be announced in a
subsequent notice. The public meeting
scheduled for July 21, 2004, in Chicago,
IL, will occur as originally planned.
DATES: The rescheduled public meeting
will be rescheduled to be held in
College Park, MD, on Monday, July 19,
2004, from 9 a.m. to 12 p.m.; the
meeting originally scheduled in
Monterey, CA, on Friday July 2, 2004,
from 1 p.m. to 4 p.m., is now cancelled;
and the meeting in Chicago, IL, on
Wednesday, July 21, 2004, from 2 p.m.
to 5 p.m. will occur as originally
scheduled.

ADDRESSES: The public meeting on
Monday, July 19, 2004, will be held at
the Food and Drug Administration,
Center for Food Safety and Applied
Nutrition, 5100 Paint Branch Pkwy.,

College Park, MD. The public meeting
on Wednesday, July 21, 2004, will be
held at the Marriott Chicago Downtown,
540 North Michigan Ave., Chicago, IL.
The location, date, and time of the third
public meeting will be announced in a
subsequent Federal Register notice.

FOR FURTHER INFORMATION CONTACT:
Peter J. Vardon, Center for Food Safety
and Applied Nutrition (HFS-726), Food
and Drug Administration, 5100 Paint
Branch Pkwy., College Park, MD, 301—
436-1830 or FAX: 301-436—-2626 or e-
mail: pvardon@cfsan.fda.gov.

SUPPLEMENTARY INFORMATION: In the
Federal Register of May 21, 2004 (69 FR
29220), FDA announced three public
meetings intended to obtain comments
about FDA’s CGMP in manufacturing,
packing, or holding human food
regulations (21 CFR part 110). FDA
believes that these comments may be
useful in determining appropriate
revisions to the CGMP regulations. The
meetings were planned for June 11,
2004, in College Park, MD; July 2, 2004,
in Monterey, CA; and July 21, 2004, in
Chicago, IL. The notice included
information about how to register for a
meeting, how to request an opportunity
to make oral comments at a meeting,
and how to submit written comments.
The notice also included a set of
questions to help focus oral and written
comments to FDA.

On June 6, 2004, President Bush
issued an Executive order closing all
executive departments of the Federal
Government on Friday, June 11, 2004, as
a mark of respect for former President
Ronald Reagan. Accordingly, the FDA is
announcing the rescheduling of the
public meeting planned for June 11,
2004, in College Park, MD. The College
Park meeting will now be held on July
19, 2004. FDA is also announcing the
cancellation of the public meeting
originally scheduled for July 2, 2004, in
Monterey, CA. A new location, date,
and time for that meeting will be
announced in a subsequent notice. The
public meeting scheduled for July 21,
2004, in Chicago, IL, will occur as
originally planned.

For information about registering for a
meeting, about requesting an
opportunity to make oral comments at a
meeting, or about submitting written
comments, please refer to the Federal
Register notice of May 21, 2004 (69 FR
29220), announcing the meetings.

Dated: June 8, 2004.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 04—13429 Filed 6-9-04; 1:14 pm]
BILLING CODE 4160-01-S
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 151
[USCG-2002-13147]
RIN 1625—-AA51 [Formerly 2115-AG50]

Penalties for Non-Submission of
Ballast Water Management Reports

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard finalizes
regulations for vessels equipped with
ballast water tanks bound for ports or
places within the United States. These
regulations establish penalty provisions
for vessels that fail to submit a ballast
water management (BWM) report.
Penalty provisions are also established
for vessels bound for the Great Lakes or
portions of the Hudson River who
violate the mandatory BWM
requirements. These regulations also
widen the reporting and recordkeeping
requirements. This will increase the
Coast Guard’s ability to prevent the
introduction of nonindigenous species
as required by the Nonindigenous
Aquatic Nuisance Prevention and
Control Act and the National Invasive
Species Act.

DATES: This final rule is effective August
13, 2004.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG—-2001-13147 and are
available for inspection or copying at
the Docket Management Facility, U.S.
Department of Transportation, room PL—
401, 400 Seventh Street SW.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. You may also find this
docket on the Internet at http://
dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call Mr.
Bivan Patnaik, Project Manager,
Environmental Standards Division,
Coast Guard, telephone 202-267-1744,
email: bpatnaik@comdt.uscg.mil. If you
have questions on viewing the docket,
call Ms. Andrea M. Jenkins, Program
Manager, Docket Operations, telephone
202-366-0271.

SUPPLEMENTARY INFORMATION:
Legislative and Regulatory History

The Nonindigenous Aquatic Nuisance
Prevention and Control Act of 1990
(NANPCA) [Pub. L. 101-646], enacted

by Congress on November 29, 1990,
established the Coast Guard’s regulatory
jurisdiction over BWM. To fulfill the
directives of NANPCA, the Coast Guard
published a final rule on April 8, 1993,
entitled ‘“Ballast Water Management for
Vessels Entering the Great Lakes” in the
Federal Register (58 FR 18330). This
rule established mandatory BWM
procedures for the Great Lakes in 33
CFR part 151, subpart C.

A subsequent final rule entitled,
‘“‘Ballast Water Management for Vessels
Entering the Hudson River,” was
published on December 30, 1994, in the
Federal Register (59 FR 67632), which
amended 33 CFR part 151 to extend the
BWM requirements into portions of the
Hudson River.

The National Invasive Species Act
(NISA) [Pub. L. 104-332] enacted by
Congress on October 26, 1996,
reauthorized and amended NANPCA.
NISA reemphasized the significant role
of ships’ ballast water in the
introduction and spread of
nonindigenous species (NIS). NISA
authorized the development of a
voluntary, national BWM program and
mandated the submission of BWM
reports without penalty provisions. The
Coast Guard implemented this
voluntary program in the interim rule
entitled, “Implementation of the
National Invasive Species Act of 1996”
on November 17, 1999, (64 FR 26672)
and finalized it on November 21, 2001
(66 FR 58381).

NISA also instructed the Secretary of
the Department of Transportation to
submit a Report to Congress evaluating
the effectiveness of the voluntary BWM
program. Congress anticipated that the
Secretary might determine that either
compliance with the voluntary
guidelines was inadequate, or the rate of
reporting was too low to allow for a
valid assessment of compliance. In
either case, Congress stipulated the
development of additional regulations
to make the voluntary guidelines a
mandatory BWM program. The
Secretary of the Department of
Transportation’s report to Congress,
signed June 3, 2002, concluded that
compliance with the voluntary
guidelines, found in 33 CFR part 151,
subpart D, was insufficient to allow for
an accurate assessment of the voluntary
BWM regime. Accordingly, the
Secretary of the Department of
Transportation stated his intention to
make the voluntary BWM requirements
mandatory. (A copy of this Report to
Congress can be found in the USCG
2002-13147 at http://dms.dot.gov).

On March 1, 2003, the Coast Guard
became a component of the Department
of Homeland Security. As a result, the

Secretary of the Department of
Homeland Security assumed all duties
once bestowed on the Secretary of the
Department of Transportation with
respect to this final rule. The Secretary
of the Department of Homeland Security
concurs with the Coast Guard’s
determination regarding the mandatory
ballast water program.

On January 6, 2003, we published a
notice of proposed rulemaking entitled,
“Penalties for Non-submission of Ballast
Water Management Reports,” in the
Federal Register (68 FR 523). We
received 26 letters commenting on the
proposed rule. No public hearing was
requested and none was held.

Related Projects

The Coast Guard is currently working
on three other projects related to
addressing the NIS problems in U.S.
waters.

The first project proposes mandatory
BWM practices for all vessels bound for
ports or places within the U.S. and for
vessels entering waters of the U.S. This
proposed rulemaking would increase
the Coast Guard’s ability to protect U.S.
waters against the introduction of NIS
via ballast water discharges. A notice of
proposed rulemaking entitled,
““Mandatory Ballast Water Management
Program for U.S. Waters”” was published
on July 30, 2003 (68 FR 44691), and
proposes to revise 33 CFR part 151 to
implement the requirements of NISA.
Specifically, subpart D of 33 CFR part
151 would be revised to require a
mandatory BWM program for all vessels
equipped with ballast water tanks
operating within, or entering U.S.
waters. The mandatory BWM
requirements for vessels entering the
Great Lakes and Hudson River from
outside the Exclusive Economic Zone
(EEZ) would remain unchanged.

The second project involves
encouraging the installation and testing
of ballast water treatment technologies
on board vessels. A notice, entitled
“Approval for Experimental Shipboard
Installations of Ballast Water Treatment
Systems” (66 FR 282131), published on
May 22, 2001, requested comments on
a possible means of providing
incentives for ship owners to assist in
the development and testing of ballast
water treatment technologies. The Coast
Guard has established a program
through which vessel owners can apply
for acceptance of experimental ballast
water treatment systems installed and
tested on board their operating vessels.
This program facilitates the
development of effective ballast water
treatment technology, thus creating
more options for vessels seeking
alternatives to ballast water exchange. A
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Navigation Inspection Circular detailing
the Shipboard Technology Evaluation
Program (STEP) is available at http://
www.stage.uscg.mil/hq/g-m/mso/
step.htm.

The third project involves
establishing water quality standards for
ballast water discharged into U.S.
waters. A notice entitled, ‘“Potential
Approaches to Setting Ballast Water
Treatment Standards” (66 FR 21807),
published May 1, 2001, requested
comments on approaches to setting,
implementing, and enforcing ballast
water standards. It was followed by an
advanced notice of proposed
rulemaking (ANPRM) entitled
“Standards for Living Organisms in
Ships’ Ballast Water Discharged in U.S.
Waters” (67 FR 9632), published on
March 4, 2002. This ANPRM sought
comments on the development of a
ballast water treatment goal and an
interim ballast water treatment
standard. The comment period on the
ANPRM closed on June 3, 2002, and the
Coast Guard is currently analyzing
comments. We have also begun the
process of preparing a Programmatic
Environmental Impact Statement, as
stated in a Notice of Intent published in
the Federal Register on September 26,
2003 (68 FR 55559).

Background and Purpose

The Nonindigenous Aquatic Nuisance
Prevention and Control Act of 1990
(NANPCA), as amended by the National
Invasive Species Act of 1996 (NISA),
directed the Coast Guard to issue
regulations and guidelines to prevent
the introduction and dispersal of
nonindigenous species (NIS) to U.S.
waters via ballast water discharges. In
carrying out Congress’ intent of a
stepped approach, the Coast Guard, as
the Secretary’s delegate, is moving
forward with the promulgation of
regulations that establish penalty
provisions and widen the range of
vessels required to submit and keep,
respectively, BWM reports and records.
This rule finalizes regulations that
will—

e Establish penalty provisions for
vessels bound for ports or places within
the United States who fail to submit
ballast water reporting forms;

¢ Establish penalty provisions for
vessels bound for the Great Lakes or
portions of the Hudson River who
violate the mandatory BWM
requirements; and

e Widen the reporting and
recordkeeping requirements for vessels
bound for ports or places within the
United States.

Discussion of Comments

The Coast Guard received comments
from 26 sources on the notice of
proposed rulemaking. We received
comments from vessel owners, industry
associations, non-governmental
associations, and Federal and State
agencies. Overall, we received general
comments as well as comments on
specific sections of the proposed
rulemaking.

General Comments

The Coast Guard received five
comments that supported the penalty
provisions of non-submission of ballast
water reporting forms as well as
mandatory reporting, regardless of
whether or not vessels operate outside,
or within U.S. waters.

Four commenters supported the
collection of data regarding volumes
and uptake/discharge locations of
vessels’ ballast water, but did not
support imposing penalties for the
voluntary BWM program. These
comments suggested imposing penalties
when the program becomes mandatory.

The Coast Guard disagrees with this
comment. Although the BWM
guidelines are voluntary, submittal of
ballast water reporting forms has been
mandatory since 1999. Due to industry’s
low compliance rate of submitting
reporting forms, the Coast Guard is
authorized by NISA to enforce penalties
to increase compliance.

One commenter suggested that the
Department of Defense (DoD) agencies
and the Coast Guard should sign a
Memorandum of Agreement that will
allow DoD vessels to provide summary
ballast water activity information on a
periodic basis.

The Coast Guard disagrees with this
comment. Ballast water discharges from
these vessels will be regulated under the
Uniform National Discharge Standards
program via the Clean Water Act as
directed by NISA.

One commenter asked that this rule
become applicable under the National
Aquatic Invasive Species Act (NAISA)
once it is enacted.

This rule is authorized under
NANPCA and NISA and will stay
authorized when NANPCA is
reauthorized, and amended by NAISA
or by some other legislation.

Five commenters said that the
$25,000 penalty for non-submission of
BWM reports is excessive. They said
that California assesses between $500
and $5,000 for those who intentionally
fail to comply, and after 3 years, the
State has had a 95 percent compliance
rate.

Although, the penalty amount of
$25,000 was discussed in the notice of

proposed rulemaking, the Coast Guard
recently published a final rule on
December 23, 2003, entitled, “Civil
Monetary Penalties—Adjustments for
Inflation” (68 FR 74189). Under the
Federal Givil Penalties Inflation
Adjustment Act of 1990, as amended by
the Debt Collection Improvement Act of
1996, the Coast Guard is authorized to
adjust penalties for violating Federal
laws set by Congress long ago whereas
the deterrent value of the penalties have
weakened with time due to inflation. As
such, we have changed the monetary
amount authorized by NISA, from
$25,000 to $27,500. With respect to the
commenters concern about the penalty
amount, we believe there is some
confusion regarding the penalty amount.
The penalty is not $27,500; rather, the
penalty is not to exceed $27,500. We
have the discretion to issue a penalty of
up to $27,500, depending on the facts of
each individual case.

Three commenters said the ballast
water reporting form needs to be
redesigned and updated.

The Coast Guard, in conjunction with
the National Ballast Information
Clearinghouse (NBIC) is currently
examining the possibility of redesigning
and updating the ballast water reporting
form. If the Coast Guard determines that
the form will be updated, this will be
the subject of future rulemaking project.
In this regard, we have determined that
the reporting form, as currently
designed, does not allow for vessels to
make multiple or consecutive voyage
reports on a single form in a way that
is useful to either the Coast Guard or the
NBIC. As a result, we have deleted that
option from the regulation in section
151.2041. Our economic analysis
accounted for all arrivals in U.S. ports
or places, therefore, removing this
option does not affect our cost analysis,
and should not have a substantial effect
on the public.

The Coast Guard received eight
comments that stated it should
coordinate its national BWM program
with State programs, citing California
and the West Coast Ballast Water
Working Group as a good example. The
commenters claimed that this would
eliminate duplicative reporting
requirements and allow States access to
Federal ballast water reporting data.

We consider this comment to be
outside the scope of this rulemaking.
When this rule is finalized, each State
is authorized under NISA to develop
their own regulations if they feel that
Federal regulations are not stringent
enough. Additionally, we note that
States may access Federal ballast water
reporting data by utilizing NBIC, found
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at http://www.invasions.si.edu/NBIC/
ballast.html.

One commenter supported the quick
and aggressive development of ballast
water discharge standards.

We consider this comment to be
outside the scope of this rulemaking.
Ballast water discharge standards will
be addressed in a separate rulemaking.

We received four comments
suggesting there be a 2-year grace period
to provide coastwise vessels time for
crews to learn and comply with the
mandatory ballast water reporting
requirements. According to the
commenters, this would be consistent
with the 2 years it took to finalize the
rule on voluntary guidelines from the
interim rule (1999-2001).

The Coast Guard disagrees with this
comment. There was no ‘‘2-year grace
period” between the interim rule on
voluntary guidelines and when the rule
was finalized. An interim rule is used
when it is in the public interest to
promulgate an effective rule while
keeping the rulemaking open for further
refinement. The preamble to the interim
rule clearly indicated that a rule was
being issued rather than just being
proposed. It took 2 years to address
comments from the public and
incorporate them into the final rule.
Therefore, there will be no 2-year grace
period for this rule.

Three commenters stated that the
summary table of requirements should
be consistent with the intended
regulatory requirements, citing, the table
heading in the Appendix of Subpart D.

The Coast Guard agrees with this
comment and will change the table
heading in the Appendix of Subpart D
for consistency.

One commenter stated that in
§ 151.2045, the phrase “‘entering waters
after operating beyond the EEZ” was
replaced with the phrase, “bound for a
port or place in the U.S.,” but that this
change was not made to the section
heading.

We agree with this comment and have
changed the title of this section.

One commenter suggested changing
the reporting deadline to 48 hours after
a vessel’s departure from a port, citing
data from California that shows greater
accuracy on reporting prior to arrivals.
The commenter noted that ballasting
may change from port to port, and also
stated that any concerns regarding pre-
emptive control of ballast water
operations be addressed by collecting
minimal ballast operation information at
the 96 hours Notice of Arrival (NOA),
with more detailed data within 48 hours
after departure.

The Coast Guard disagrees with this
comment. We believe it is advantageous

for vessels to submit their ballast water
reporting forms 24 hours prior to arrival,
as this provides a more accurate picture
of BWM practices. Cargo operations are
already accurately planned, very few
amendments need to be made to the
reporting forms. In reviewing initial
ballast water reporting data, the Coast
Guard found very few amendments.
Additionally, if a vessel submits a report
48 hours after departure from a port, the
Coast Guard will be unable to determine
whether or not that vessel was in
compliance with ballast water
regulations at the departure port. This
creates a possibility that BWM data
submitted with the NOA form would be
incomplete.

The Coast Guard received one
comment stating that procedures should
be established to allow for submission
of reporting forms in a non-paper form
method.

The Coast Guard agrees with this
comment and encourages all vessels to
submit forms electronically. Procedures
are already in place for vessel owners to
email, fax, or otherwise submit forms
electronically. We recognize not all
vessels have the capability to email their
ballast water reporting forms or submit
electronic forms via the NBIC Web site.
Please note that the email address to
send forms has changed to
nbic@ballastreport.org.

Comments Regarding Submission

Nine commenters asked the Coast
Guard to allow tug and barge operators
that carry ballast water and serve
domestic coastwise trade to submit
reports every 30 days, rather than 24
hours prior to arrival at the first U.S.
port. These commenters argued that
monthly reporting would ease the
administrative burden on the vessel
operator.

The Coast Guard disagrees with this
comment. To change the submission
requirements of ballast water reports for
tugs and barges from 24 hours to 30
days would delay the accounting of
BWM practices, thus denying the Coast
Guard the means of enforcing
compliance of mandatory ballast water
reporting requirements.

Two commenters asked that vessels
be denied entry into the Great Lakes if
they do not submit a ballast water
reporting form.

The Coast Guard disagrees with this
comment. Compliance for submission of
ballast water reporting forms in the
Great Lakes is quite high, and therefore,
the Coast Guard does not intend to deny
vessels entry into the Great Lakes, or
delay their voyages.

We received three comments asking
who is responsible for submitting ballast

water reporting forms when vessels are
under repair. Is it the responsibility of
the vessel owner, tugboat operator, or
the dry-dock manager?

Section 151.2045(a) states, “The
master, owner, operator, or person in
charge of a vessel * * * must keep
written records.” Therefore, the vessel
owner, tugboat operator, and the dry-
dock manager should discuss and
decide who will submit the ballast
water reporting forms. The
responsibility is on the vessel owner to
ensure that the form is submitted.

Comments Regarding Enforcement and
Verification

Two commenters wanted to know
how the Coast Guard would enforce
penalties if there are several different
ways to submit ballast water reporting
forms. They argued that allowing
submission of reporting forms by several
methods would add to the amount of
time someone would have to spend to
track down a reporting form in order to
impose a penalty. The commenters
suggested the use of a single database.

Currently, vessels have several
choices in submitting ballast water
reporting forms because not all vessels
have the capability to submit forms
electronically. As vessels increase their
access to email and the Internet, we
anticipate more forms will be sent
electronically. The Coast Guard is
currently working with NBIC to
streamline the submittal of ballast water
reporting forms and to have all BWM
data in the NBIC database.

One commenter stated that
verification procedures should be
established so that NBIC can let vessel
owners know it has received their
reports.

The Coast Guard agrees and is
currently working with NBIC on a wide
range of issues to assist vessel owners in
their submission of ballast water
reporting forms, including verification
procedures to let vessel owners know
that NBIC has received their reports.

Comments Regarding Exemptions

We received six comments that asked
the Coast Guard not to require reporting
on BWM for vessels that have tanks or
voids, but are not carrying ballast water.
These commenters argued that it is
capricious for the penalty provisions not
to make a distinction between vessels
with full or empty tanks.

The Coast Guard disagrees with this
comment. The reporting data gathered
on whether or not vessels operating in
U.S. waters are carrying ballast water is
important in understanding BWM
practices. The Coast Guard is directed
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by NISA to have a complete picture of
BWM practices for U.S. waters.

The Coast Guard received seven
comments that requested inland towing
vessels and barges be exempt from
ballast water reporting requirements.

The Coast Guard disagrees with this
comment. As stated previously, the
Coast Guard is required by NISA to
assess the complete picture of BWM
practices for U.S. waters. Therefore, the
Coast Guard requires BWM data from
inland towing vessels and barges if they
are equipped with ballast tanks or even
occasionally carry ballast water
onboard.

One commenter stated that reporting
requirements on ballast water should
apply to all vessels without any
exemptions.

NISA requires exemptions from BWM
reporting requirements for certain types
of vessels. Therefore, these exemptions
will remain in place unless Congress
authorizes the Coast Guard to remove
them.

The Coast Guard received four
comments supporting the inclusion of
coastwise vessels in the ballast water
reporting requirements with exemptions
for: Unmanned vessels, vessels with No
Ballast On Board (NOBOBs), and vessels
solely within one Coast Guard district.

The Coast Guard disagrees that
exemptions should be provided for
unmanned vessels, NOBOBs, and
vessels operating within one Coast
Guard district. The reporting data
gathered on these vessels is important in
understanding BWM practices of vessels
operating in U.S. waters. Some Coast
Guard districts encompass a large area;
therefore, it does not make sense to
exempt them as we are attempting to
stop the spread of NIS in U.S. waters.

Two commenters suggested that
NOBOBSs operating within the Great
Lakes be required to submit ballast
water reporting forms.

As there are large numbers of NOBOB
vessels that traverse the Great Lakes, it
is important to understand their BWM
practices as directed by NISA.
Therefore, the Coast Guard will require
NOBOBs to submit ballast water
reporting forms, and § 151.1516 has
been clarified to reflect this. NOBOBs
will still be exempt from conducting
BWM practices.

We received one comment asking for
clarification on the reporting exemption
for crude oil tankers to ensure that the
exemption does not apply to shipments
in the Great Lakes.

Section 151.2041 states that vessels
must comply with the mandatory
submittal of ballast water reporting
forms unless exempted in §§151.2010
or 151.2015. This exemption includes

crude oil tankers engaged in coastwise
trade for BWM in U.S. waters. However,
this exemption does not apply to crude
oil tankers traversing the Great Lakes.
Section 151.1502 states all vessels
carrying ballast water and operating
outside the EEZ, must comply with
Subpart C, “Ballast Water Management
for Control of Nonindigenous Species in
the Great Lakes and Hudson River,”
regardless of other port calls in the U.S.
or Canada during that voyage.

Two commenters asked the Coast
Guard to give consideration to Mobile
Offshore Drilling Units (MODUs) as they
differ operationally from traditional
merchant shipping.

The Coast Guard believes that MODUs
are already given consideration because
most of them operate within one
Captain of the Port (COTP) zone. Those
MODUs that operate within one COTP
zone will be exempt from the mandatory
ballast water reporting requirements.
MODUs that move from one COPT zone
to another will be required to submit
ballast water reporting forms.

The Coast Guard received two
comments stating that it is not clear if
§151.2010(c) intends to include
offshore supply vessels (OSVs)
operating out of a single COTP zone in
terms of voyages that are to and from
sites in the EEZ. The commenters also
asked if COTP zones extend to the EEZ.

Section 151.2010(c) covers all vessels,
including OSVs that operate within a
single COTP zone. As stated in 33 CFR
part 151 § 3.01(f), COTP zones, include
and extend into the EEZ.

Two commenters suggested adding
subparagraph (d) to § 151.2010 to read:
“OSVs operating exclusively in the EEZ
from U.S. ports that do not take ballast
water from the sea or discharge ballast
water overboard in the course of their
operations”.

The Coast Guard disagrees with this
comment. If an OSV operates within one
COTP zone, that vessel will be exempt.
At this time, under the direction of
NISA, the Coast Guard must evaluate
the BWM operations of all vessels
operating within U.S. waters. Therefore,
OSVs operating in more than one COTP
zone will be required to submit ballast
water reporting forms. If, after a period
of time we determine that we are
receiving data that does not benefit our
evaluation, we will then revisit the
program and adjust it accordingly.

Comments on Definitions

Three commenters stated that in
§151.2025, the term ‘‘ports and places”
needs to be clearly defined. They
suggested that the term be defined to
exclude ports or places that lie outside
the 12 nautical miles territorial sea.

They further stated that the preamble for
the final rule on NOA states that
MODUs moving from one location to
another on the Outer Continental Shelf
(OCS) are not required to submit a NOA
form. The commenters suggested
MODUs should be exempt from the
ballast reporting requirements.

The Coast Guard disagrees with this
comment. ‘“Ports and places” are
defined in § 151.2025 and are defined in
the exact way as in 33 CFR 160.204 of,
“Notification of Arrivals, Departures,
Hazardous Conditions, and Certain
Dangerous Cargoes.” The Coast Guard
must evaluate the BWM operations of
all vessels operating within U.S. waters.
Therefore, MODUs or OSVs servicing
OCS facilities, moving from one COTP
zone to another, must submit ballast
water reporting forms. If, after a period
of time we determine that we are
receiving data that does not benefit our
evaluation, we will then revisit the
program and adjust it accordingly.

These three commenters also stated
that in § 151.2025, it is not clear why
the definition of EEZ is added. They
stated that the definition of EEZ in
§ 151.1504 is indistinguishable with the
one referenced in § 151.2025.

Although the definition of the EEZ is
in § 151.1504 (Subpart C, “Ballast Water
Management for Control of
Nonindigenous Species in the Great
Lakes and Hudson River), it was added
to §151.2025 to create a more complete
set of regulations within Subpart D
“Ballast Water Control for
Nonindigenous Species in Waters of the
United States.” The Coast Guard hopes
in the future, to develop a single set of
regulations that will apply nationwide,
including the Great Lakes and the
Hudson River. Duplications and
redundancies would be eliminated
during that rulemaking project.

Additional Editorial Change

We have made a minor editorial
change in section 151.2045, by
redesignating paragraphs (a)(8)(ii),
(a)(8)(iii), and (a)(8)(iv) as (a)(9), (a)(10),
and (a)(11), respectively. This was done
to clarify the organization of this
section.

Regulatory Evaluation

This rule is a “significant regulatory
action” under section 3(f) of Executive
Order 12866, regulatory Planning and
Review. The Office of Management and
Budget has reviewed it under that order.
It requires an evaluation of potential
costs and benefits under section 6(a)(3)
of that Order. It is “significant” under
the regulatory policies and procedures
of the Department of Homeland
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Security. A summary of the Assessment
follows:

This Regulatory Evaluation estimates
the costs and benefits of the rule for
civil penalties and new reporting
requirements for vessels arriving from
domestic ports of origin. The costs of
collecting and reporting ballast water
information for vessels arriving from
foreign ports of origin have already been
accounted for in previous Regulatory
Assessments and an OMB-approved
collection of information (OMB 2115—
0598). Therefore, in this Regulatory
Evaluation, we account only for the
costs of reporting that will be incurred
by vessels arriving in U.S. ports from
other U.S. ports (i.e., domestic voyages).

We received one comment regarding
the estimated number of ballast water
reports that will be submitted annually,
stating that our estimate did not appear
to include arrivals from OSVs. We agree
and have amended our estimate
accordingly.

According to data from the Coast
Guard, the U.S. Customs Service, and
the U.S. Maritime Administration, there
are approximately 70,000 arrivals in
U.S. ports annually. Of these, 50,000
have a foreign port of origin and the
remaining 20,000 have a domestic port
of origin. Additionally, there are about
40,000 arrivals from OSVs that do not
currently report. Vessels arriving from
foreign ports of origin are required to
report BWM practices under existing
regulations. Under this final rule, the
20,000 arrivals from domestic ports plus
the 40,000 arrivals from OSVs will now
be required to submit ballast water
reports.

Based on the current collection, we
estimate that each ballast water report
takes 40 minutes (0.666 hours) to
complete the form and submit it to the
Coast Guard. We estimate that it costs
$35 per hour for the labor to complete
and submit each form. If there are
60,000 arrivals from domestic ports
annually, this means the annual cost of
the final rule is $1.4 million ($35 x
0.666 hours x 60,000 ballast water
reports).

The benefit of the rule is an increase
in the amount and quality of BWM
information provided to the Coast
Guard. This will allow the Coast Guard
to more accurately analyze and assess
the BWM practices and delivery
patterns of vessels navigating in U.S.
waters and take appropriate
programmatic action.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a

substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

We do not expect that a substantial
number of small businesses will be
significantly affected by this rule. The
final rule implementing NISA,
published in November of 2001 (66 FR
58381), was able to certify that a
significant number of small entities
were not substantially affected by that
rule. We do not expect that this will
change by increasing the number of
vessels subject to the reporting
requirements, to cover all vessels
equipped with ballast water tanks that
are bound for ports or places within the
United States, because the cost per
ballast water report is only $23 (40
minutes x $35/hour).

Therefore, the Coast Guard certifies
under 5 U.S.C. 605(b) that this final rule
will not have a significant economic
impact on a substantial number of small
entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offered to assist small entities
in understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888-REG-FAIR (1-888-734—3247).

Collection of Information

This rule modifies an existing
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

As required by 44 U.S.C. 3507(d), we
submitted a copy of the proposed rule
to the Office of Management and Budget
(OMB) for its review of the collection of
information. OMB approved the change
to the collection on September 9, 2003.
OMB Control Number 1625-0069,
expiring on September 30, 2006.

You are not required to respond to a
collection of information unless it

displays a currently valid OMB control
number.

Federalism

We have analyzed this rule under
Executive Order 13132. The National
Aquatic Nuisance Prevention and
Control Act contains a “savings
provision” that saves to the States their
authority to “adopt or enforce control
measures for aquatic nuisance species,
[and nothing in the Act will] diminish
or affect the jurisdiction of any States
over species of fish and wildlife.” It also
requires that ““all actions taken by
Federal agencies in implementing the
provisions of [the Act] be consistent
with all applicable Federal, State and
local environmental laws.” Thus, the
congressional mandate is clearly for a
Federal-State cooperative regime in
combating the introduction of NIS into
U.S. waters from ship’s ballast tanks.
This makes it unlikely that preemption,
which would necessitate consultation
with the States under Executive Order
13132, will occur.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
will not create an environmental risk to
health or risk to safety that might
disproportionately affect children.
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Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it will not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not likely to have a significant
adverse effect on the supply,
distribution, or use of energy. The
Administrator of the Office of
Information and Regulatory Affairs has
not designated it as a significant energy
action. Therefore, it does not require a
Statement of Energy Effects under
Executive Order 13211.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that this rule is
categorically excluded under paragraph
6(b) of the Appendix to “National
Environmental Policy Act: Coast Guard
Procedures for Categorical Exclusions,
Notice of Final Agency Policy” (67 FR
48244, July 23,2002) from further
environmental documentation. This rule
falls under congressionally mandated
regulations. Analyses of these types of
regulations and their respective
environmental reviews have determined
these actions do not normally have
significant effects either individually or
cumulatively on the human
environment. A final “Environmental
Analysis Check List”” and a final
“Categorical Exclusion Determination”
is available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 151

Administrative practice and
procedure, Oil pollution, Penalties,
Reporting and recordkeeping
requirements, Water pollution control.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 151 as follows:

PART 151—VESSELS CARRYING OIL,
NOXIOUS LIQUID SUBSTANCES,
GARBAGE, MUNICIPAL OR
COMMERCIAL WASTE, AND BALLAST
WATER

Subpart C—Ballast Water Management
for Control of Nonindigenous Species
in the Great Lakes and Hudson River

m 1. Revise the authority citation for part
151 subpart C continues to read as
follows:

Authority: 16 U.S.C. 4711; Department of
Homeland Security Delegation No. 0170.1.

§151.1516 [Amended]

m 2.In §151.1516(a), remove the phrase
“subject to this subpart” and add, in its
place, the phrase “equipped with ballast
tanks”.

m 3. Add §151.1518 to read as follows:

§151.1518 Penalties for failure to conduct
ballast water management.

(a) A person who violates this subpart
is liable for a civil penalty in an amount
not to exceed $27,500. Each day of a
continuing violation constitutes a
separate violation. A vessel operated in
violation of the regulations is liable in
rem for any civil penalty assessed under
this subpart for that violation.

(b) A person who knowingly violates
the regulations of this subpart is guilty
of a class C felony.

Subpart D—Ballast Water Management
for Control of Nonindigenous Species
in Waters of the United States.

m 4. Revise the authority citation for part
151 subpart C continues to read as
follows:

Authority: 16 U.S.C. 4711; Department of
Homeland Security Delegation No. 0170.1.

m 5. Revise § 151.2005 to read as follows:

§151.2005 To which vessels does this
subpart apply?

Unless exempted in § 151.2010 or
§151.2015, this subpart applies to all
vessels, U.S. and foreign, equipped with
ballast tanks, that operate in the waters
of the United States and are bound for
ports or places in the United States.

m 6. Add § 151.2007 to read as follows:

§151.2007 What are the penalties for
violations of the mandatory provisions of
this subpart?

(a) A person who violates this subpart
is liable for a civil penalty not to exceed
$ 27,500. Each day of a continuing
violation constitutes a separate
violation. A vessel operated in violation
of the regulations is liable in rem for any
civil penalty assessed under this subpart
for that violation.

(b) A person who knowingly violates
the regulations of this subpart is guilty
of a class C felony.
m7.In§151.2010:

m a. In the introductory text, remove the
word “Four” and add, in its place, the
word “Three”’;

m b. Remove paragraphs (b) and (d);

m c. Redesignate paragraph (c) as
paragraph (b); and

m d. Add new paragraph (c) to read as
follows:

§151.2010 Which vessels are exempt from
the mandatory requirements?
* * * * *

(c) A vessel that operates exclusively
within one Captain of the Port (COTP)
Zone.

§151.2015 [Amended]

m 8.In §151.2015 remove the text
“151.2040”, and add in its place, the text
“151.2041”.

§151.2025 [Amended]

m 9.In §151.2025(b), in the definition for
“Exchange,” redesignate paragraph (a) as
(1); revise the definitions of “Captain of
the Port (COTP)” and ““Voyage”’; and
add, in alphabetical order, the
definitions for “Exclusive Economic
Zone (EEZ)”, “Port or place of
departure” and ‘“Port or place of
destination” to read as follows:

§151.2025 What definitions apply to this
subpart?
* * * * *

(b) * x %

Captain of the Port (COTP) means the
Coast Guard officer designated as the
COTP, or a person designated by that
officer, for the COTP zone covering the
U.S. port of destination. These COTP
zones are listed in 33 CFR part 3.

* * * * *

Exclusive Economic Zone (EEZ)
means the area established by
Presidential Proclamation Number 5030,
dated March 10, 1983 (48 FR 10605, 3
CFR, 1983 Comp., p. 22) which extends
from the base line of the territorial sea
of the United States seaward 200 miles,
and the equivalent zone of Canada.

* * * * *

Port or place of departure means any
port or place in which a vessel is
anchored or moored.

Port or place of destination means any
port or place to which a vessel is bound
to anchor or moor.

* * * * *

Voyage means any transit by a vessel

destined for any United States port or

place.
* * * * *

m 10. Revise § 151.2040 and its section
heading to read as follows:
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§151.2040 What are the mandatory ballast
water management requirements for
vessels equipped with ballast tanks that
operate in the waters of the United States
and are bound for ports or places in the
United States?

(a) A vessel bound for the Great Lakes
or Hudson River, which has operated
beyond the EEZ (which includes the
equivalent zone of Canada) during any
part of its voyage regardless of
intermediate ports of call within the
waters of the United States or Canada,
must comply with §§ 151.2041 and
151.2045 of this subpart, as well as with
the provisions of subpart C of this part.

(b) A vessel engaged in the foreign
export of Alaskan North Slope Crude
Oil must comply with §§151.2041 and
151.2045 of this subpart, as well as with
the provisions of 15 CFR 754.2(j)(1)(iii).
Section 15 CFR 754.2(j)(1)(iii) requires a
mandatory program of deep water
ballast exchange unless doing so would
endanger the safety of the vessel or
crew.

(c) A vessel not covered by paragraphs
(a) or (b) of this section and is bound for
ports or places in the United States must
comply with §§151.2041 and 151.2045
of this subpart.

(d) This subpart does not authorize
the discharge of oil or noxious liquid
substances (NLS) in a manner
prohibited by United States or
international laws or regulations. Ballast
water carried in any tank containing a
residue of oil, NLS, or any other
pollutant must be discharged in
accordance with applicable regulations.

(e) This subpart does not affect or
supercede any requirement or
prohibition pertaining to the discharge
of ballast water into the waters of the
United States under the Federal Water
Pollution Control Act (33 U.S.C. 1251 to
1376).

§151.2041 [Redesignated as § 151.2043]

m 11. Redesignate § 151.2041 as
§151.2043.

m 12. Add new § 151.2041 to read as
follows:

§151.2041 What are the mandatory ballast
water reporting requirements for all vessels
equipped with ballast tanks bound for ports
or places in the United States?

(a) Ballast water reporting
requirements exist for each vessel
bound for ports or places in the United
States regardless of whether a vessel
operated outside of the EEZ (which
includes the equivalent zone of Canada),
unless exempted in §§151.2010 or
151.2015.

(b) The master, owner, operator,
agent, or person-in-charge of a vessel to
whom this section applies must provide
the information required by § 151.2045
in electronic or written form (OMB form
Control No. 1625-0069) to the
Commandant, U.S. Coast Guard or the
appropriate COTP as follows:

(1) For any vessel bound for the Great
Lakes from outside the EEZ (which
includes the equivalent zone of Canada).

(i) You must fax the required
information at least 24 hours before the
vessel arrives in Montreal, Quebec to
either the USCG COTP Buffalo, Massena
Detachment (315-769-5032), or the St.
Lawrence Seaway Development
Corporation (315-764—3250); or

(ii) If you are not a U.S. or Canadian
Flag vessel, you may complete the
ballast water information section of the
St. Lawrence Seaway required ‘‘Pre-
entry Information from Foreign Flagged
Vessels Form” and submit it in
accordance with the applicable Seaway
Notice in lieu of this requirement.

(2) For any vessel bound for the
Hudson River north of the George
Washington Bridge entering from
outside the EEZ (which includes the
equivalent zone of Canada). You must
fax the information to the COTP New
York (718-354—4249) at least 24 hours
before the vessel enters New York, New
York.

(3) For any vessel not addressed in
paragraphs (b)(1) and (b)(2) of this
section, which is equipped with ballast
water tanks and bound for ports or
places in the United States. If your
voyage is less than 24 hours, you must
report before departing your port or
place of departure. If your voyage
exceeds 24 hours, you must report at
least 24 hours before arrival at your port
or place of destination. All required

information is to be sent to the National
Ballast Information Clearinghouse
(NBIC) using only one of the following
means:

(i) Internet at: http://invasions.si.edu/
NBIC/bwform.html;

(ii) E-mail to
NBIC@BALLASTREPORT.ORG;

(iii) Fax to 301-261-4319; or

(iv) Mail to U.S. Coast Guard, c/o
SERC (Smithsonian Environmental
Research Center), P.O. Box 28,
Edgewater, MD 21037-0028.

(c) If the information submitted in
accordance with this section changes,
you must submit an amended form
before the vessel departs the waters of
the United States.

§151.2043 [Amended]

m 13. In newly designated § 151.2043:

m a. In the section heading, after the
words “Hudson River,” add the words
“after operating outside the EEZ or
Canadian equivalent”’; and

m b. In paragraphs (a) and (a)(1), remove
the text “§151.2040(c)(4)” and add, in its
place, the text, “§151.2041".

m 14.In § 151.2045:

m a. Revise the section heading as set out
below;

m b. In paragraph (a), remove the words
“entering the waters of the United States
after operating beyond the EEZ” and add,
in their place, the words ‘““bound for a
port or place in the United States”; and
m c. Remove the designation for
paragraph (a)(8)(i) and redesignate
paragraphs (a)(8)(ii), (a)(8)(iii), and
(a)(8)(iv) to (a)(9), (a)(10), and (a)(11),

respectively.

§151.2045 What are the mandatory
recordkeeping requirements for vessels
equipped with ballast tanks that are bound
for a port or place in the United States?

m 15. In Subpart D, in Section 6 of the
Appendix, revise the text beginning with

the heading “Where to send this form”
to read as follows:

Appendix to Subpart D of Part 151—
Ballast Water Reporting Form and
Instructions for Ballast Water
Reporting Form

* * * * *

Where to send this form.

Vessels equipped with ballast water tanks bound for all ports or places within the waters of the United States after operating outside the EEZ

(which includes the equivalent zone of Canada).

Bound for

You must submit your report as detailed below.

The Great Lakes

Flagged Vessel Form”.

Fax the information at least 24 hours before the vessel arrives in Montreal, Quebec, to the
USCG COTP Buffalo, Massena Detachment (315-769-5032) or to the Saint Lawrence Sea-
way Development Corporation (315-764-3250).

In lieu of faxing, vessels that are not U.S. or Canadian flagged may complete the ballast water
information section of the St. Lawrence Seaway “Pre-entry Information from Foreign
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Vessels equipped with ballast water tanks bound for all ports or places within the waters of the United States after operating outside the EEZ

(which includes the equivalent zone of Canada).

Bound for

You must submit your report as detailed below.

Hudson River north of the George Washington

Bridge.

All other U.S. Ports

Fax the information to the COTP New York at (718-354—4249) at least 24 hours before the
vessel arrives at New York, New York.

*NOTE: Vessels entering COTP New York Zone which are not bound up the Hudson River
north of George Washington Bridge should submit the form in accordance with the instruc-
tions in the following block.

.. | Report before departing the port or place of departure if voyage is less than 24 hours, or at

least 24 hours before arrival at the port or place of destination if the voyage exceeds 24
hours; and submit the required information to the National Ballast Information Clearinghouse
(NBIC) by one of the following means:

Via the Internet at http://invasions.si.edu/NBIC/bwform.html; E-mail to
NBIC@BALLASTREPORT.ORG; Fax to 301-261-4319; or Mail the information to U.S.
Coast Guard, c/o SERC. P.O. Box 28, Edgewater, MD 21037-0028.

Vessels that have not operated outside the EEZ, which are equipped with ballast water tanks and are bound for all ports or places within the

waters of the United States.

Bound for

You must submit your report as detailed below:

All U.S. ports including the Great Lakes and

Report before departing the port or place of departure if voyage is less than 24 hours, or at

Hudson River North of George Washington

Bridge.

(NBIC) by one of the following means:
Via the Internet at

http://invasions.si.edu/NBIC/bwform.html,
NBIC @BALLASTREPORT.ORG; Fax to 301-261-4319; or Mail to U.S. Coast Guard, c/o
SERC, P.O. Box 28, Edgewater, MD 21037-0028.

least 24 hours before arrival at the port or place of destination if the voyage exceeds 24
hours; and submit the required information to the National Ballast Information Clearinghouse

E-mail to

If any information changes, send an
amended form before the vessel departs the
waters of the United States.

An agency may not conduct or sponsor,
and a person is not required to respond to a
collection of information unless it displays a
valid OMB control number. The Coast Guard
estimates that the average burden for this
report is 35 minutes. You may submit any
comments concerning the accuracy of this
burden estimate or any suggestions for
reducing the burden to: Commandant (G-
MSO0), U.S. Coast Guard, 2100 Second St.
SW, Washington, DC 20593-0001, or Office
of Management and Budget, Paperwork
Reduction Project (2115-0598), Washington,
DC 20503.

Dated: June 4, 2004.
Thomas H. Collins,
Admiral, U.S. Coast Guard, Commandant.
[FR Doc. 04—13173 Filed 6—10-04; 8:45 am)]
BILLING CODE 4910-15-P

DEPARTMENT OF THE INTERIOR
National Park Service

36 CFR Part 7

RIN 1024-AD23

Canyonlands National Park—Salt
Creek Canyon

AGENCY: National Park Service, Interior.
ACTION: Final rule.

SUMMARY: The National Park Service
(NPS) is amending its regulations for
Canyonlands National Park by

prohibiting motor vehicles in Salt Creek
Canyon above Peekaboo campsite, in the
Needles district. This action implements
the selected alternative of the Middle
Salt Creek Canyon Access Plan
Environmental Assessment (EA).

DATES: Effective July 14, 2004.

FOR FURTHER INFORMATION CONTACT:
Superintendent, Canyonlands National
Park, 2282 SW Resource Boulevard,
Moab, Utah 84532; Telephone: (435)
719-2101.

SUPPLEMENTARY INFORMATION:

Congress created Canyonlands
National Park in 1964 in order to
preserve its “‘superlative scenic,
scientific, and archeologic features for
the inspiration, benefit, and use of the
public.” 16 U.S.C. 271. The Park is to
be administered subject to the NPS
Organic Act, as amended, which states
in part that the “authorization of
activities shall be construed and the
protection, management, and
administration of these areas [parks]
shall be conducted in light of the high
public value and integrity of the
National Park System and shall not be
exercised in derogation of the values
and purposes for which these various
[park] areas have been established,
except as may have been or shall be
directly and specifically provided by
Congress.” 16 U.S.C. 1a—1.

Salt Creek is the most extensive
perennial water source and riparian
ecosystem in Canyonlands National
Park, other than the Green and Colorado

Rivers. The Salt Creek “road” is an
unpaved and ungraded jeep trail that
runs in and out of Salt Creek and, at
various locations, the trail’s path is in
the creek bed. It requires a four-wheel-
drive vehicle to drive, and previous
vehicle use of the trail periodically
resulted in vehicles breaking down or
becoming stuck and requiring NPS
assistance for removal. Salt Creek is also
the heart of the Salt Creek Archeological
District, the area with the highest
recorded density of archeological sites
in the Park. A tributary canyon to Salt
Creek contains the spectacular Angel
Arch. Until 1998, street-legal motor
vehicles were permitted to travel in
Middle Salt Creek Canyon along and in
the Salt Creek streambed for
approximately 7.2 miles above the
Peekaboo campsite, and an additional
one mile up the Angel Arch tributary
canyon. The Salt Creek trail does not
provide a route for motorized transit
through the Park or to any inholdings
within the Park.

The previous management plan
affecting Salt Creek, the Canyonlands
National Park Backcountry Management
Plan, was completed in January 1995.
This plan, among other things,
established a permit system and a daily
limit on the number of motorized
vehicles authorized to use the Salt Creek
trail above Peekaboo Springs. The
Southern Utah Wilderness Alliance
(SUWA) challenged the Backcountry
Management Plan in Federal district
court. Among other things, SUWA
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alleged that continued vehicular use of
Salt Creek would cause impairment of
unique park resources and thus would
violate the 1916 National Park Service
Organic Act (16 U.S.C. 1-4) and
Canyonlands National Park enabling act
(16 U.S.C. 271).

In its June 1998 decision, the U.S.
District Court for the District of Utah
interpreted the Organic Act
unambiguously to prohibit activities in
national parks that would permanently
impair unique park resources, and
concluded that the NPS’s decision to
allow vehicle travel in Salt Creek would
cause significant permanent
impairment. The court consequently
enjoined the NPS from permitting
motorized vehicle travel in Salt Creek
Canyon above Peekaboo Spring.

Off-highway vehicle groups,
intervenors in the case, appealed the
district court ruling, and in August 2000
the United States Court of Appeals for
the Tenth Circuit reversed the district
court decision and remanded it for
further consideration. The circuit court
ruled that the district court had applied
the wrong standard in its interpretation
of the Organic Act and should have
more fully considered whether the
agency’s interpretation of the Act, as
applied to Salt Creek, was “based on a
permissible construction of the statute.”
The circuit court determined that the
administrative record was not clear
concerning whether motorized travel in
Salt Creek would cause permanent
impairment to park resources. The
circuit court agreed with the district
court that the Organic Act prohibited
the NPS from permitting “significant,
permanent impairment.” However, the
circuit court noted that the Organic Act
may also prohibit negative impacts that
do not rise to the level of “significant,
permanent impairment.” The circuit
court remanded the case to the district
court, with instructions to re-examine
the record to determine whether the
agency’s conclusion that there was no
significant impact on Salt Creek Canyon
from the decision to allow limited
vehicular traffic in Salt Creek Canyon
was adequately supported. The circuit
court also instructed the district court to
consider the new NPS Management
Policies in regard to “impairment of
park resources or values,” the central
issue in the case, and vacated the
district court’s injunction on motorized
vehicle use in Salt Creek Canyon above
Peekaboo Spring.

Since the Canyonlands backcountry
planning effort in the mid-1990s, several
important changes have occurred. The
National Park Service revised its
Management Policies to clarify its
interpretation of the statutory provision

prohibiting impairment of park
resources and values (see www.nps.gov/
policy/mp/policies.pdf, chapter 1). The
vehicle prohibition in Middle Salt Creek
Canyon that began in 1998 with the
district court’s injunction has been the
only period of significant length without
vehicle traffic in that area since the 1964
creation of the Park. This restriction
made it possible to gather information
on riparian conditions without the
effects of vehicles, through the Park’s
ongoing monitoring program and
independent research efforts. In 2001,
the U.S. Fish and Wildlife Service
designated critical habitat for the
threatened Mexican spotted owl, which
includes Salt Creek Canyon. In addition,
in the absence of motor vehicle traffic,
vegetation has returned to the vehicle
tracks and water flows have moved
sections of the stream channel.

To take these changes into account
and to address the impairment question
following the remand, the NPS initiated
an environmental assessment process in
accordance with the National
Environmental Policy Act (NEPA). The
district court subsequently stayed its
proceedings on remand until
completion of this environmental
assessment. The environmental
assessment process took advantage of
additional scientific information and
applied the revised Management
Policies on impairment to analyze, in
more depth than had previously been
possible, the impacts of a range of
access alternatives for Middle Salt Creek
Canyon. The environmental assessment
was released for public review and
comment in June 2002 and a Finding of
No Significant Impact (FONSI) was
issued in September 2002.

The environmental assessment
analyzed four alternatives, including
three alternatives which would have
permitted vehicle access. Each of these
three alternatives would have allowed
vehicle travel on the Salt Creek trail
under the permit system and daily
vehicle limits of the 1995 Canyonlands/
Orange Cliffs Backcountry Management
Plan (BMP). Alternative A would have
allowed motor vehicle access on the
current alignment of the trail year-
round. Alternative B would have
allowed vehicle access on the current
alignment of the trail each year from
October 1 until ice makes the creek
impassable, or January 31 of the
following year at the latest; vehicles
would have been prohibited the
remainder of the year. Alternative C
would have realigned sections of the
trail to avoid the streambed and riparian
area where feasible, and would have
allowed year-round vehicle access.

The fourth alternative analyzed in the
EA, Alternative D, would prohibit motor
vehicle access in Middle Salt Creek
Canyon year-round. Hiking and pack/
saddle stock would continue to be
permitted, under the provisions of the
backcountry management plan.

Under each of the three vehicle
alternatives, the use of motorized
vehicles was found to cause impairment
to park resources and values because of
adverse impacts to the Salt Creek
riparian/wetland ecosystem. Alternative
D, prohibiting vehicle access, was found
not to cause impairment to park
resources and values. Consequently,
Alternative D was selected in the FONSI
for implementation.

Because each of the three alternatives
for vehicle traffic in Middle Salt Creek
Canyon would have caused impairment
of park resources and values, allowing
motor vehicles under any one of these
alternatives is not permissible under the
NPS Organic Act. Roads elsewhere in
the Needles District, as well as
elsewhere in Canyonlands National
Park, remain open to motorized
vehicles. Salt Creek above Peekaboo
remains open to foot and pack/saddle
stock travel.

San Juan County and the State of Utah
have asserted that they hold a right-of-
way over the Salt Creek trail pursuant
toR.S. 2477. R.S. 2477 was a Federal
law passed in 1866 providing that “the
right of way for the construction of
highways over public lands, not
reserved for public uses, is hereby
granted.” R.S. 2477 was repealed in
1976, subject to valid existing rights.
The NPS has sought and examined
information relevant to the claim that
this route is an R.S. 2477 right-of-way.
Based on this review, the NPS
concluded that it has not been shown
that a valid right-of-way was
constructed during the period when the
lands were unreserved. Promulgation of
this rule will not affect the ability of the
County or State to pursue in an
appropriate forum the claim that this is
a valid R.S. 2477 right-of-way.

This final rule would prohibit
motorized public use in Salt Creek
Canyon above Peekaboo Spring.
Although this rule does not apply to
motor vehicle use for administrative
purposes, the Park as a matter of policy
has previously chosen to forgo all such
motorized use unless necessary for
emergency rescue purposes.

Discussion of Comments

The proposed rule was published in
the Federal Register on August 11,
2003, for public review and comment.
The NPS received comments on the
proposed rule from over 2800
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individuals and 25 organizations. The
comments were generally similar to
those previously submitted on the EA
(which prompted over 7000 comment
letters). The majority (over 97 percent)
of the commenters supported the
proposed rule. Of this 97 percent, nearly
95 percent sent letters with wording
similar to that suggested by
constituency groups. Of the less than 3
percent of commenters that did not
support the rule, approximately one-
third sent letters with wording similar
to that suggested by constituency
groups. Comments on the rule, and
National Park Service responses, follow.

Comment: The rule is needed to
alleviate the impacts of vehicle traffic
through the creek and riparian area.
These impacts on streambanks, water
quality, vegetation, and wildlife are not
acceptable, particularly on one of the
most important water sources and
riparian areas in a national park. The
rule would not substantially restrict the
public’s opportunity to enjoy
Canyonlands, and would ensure that a
high-quality experience would continue
to be available for future generations.

Response: These ideas are generally
consistent with the findings of the
Middle Salt Creek EA.

Comment: The jeep trail is a highway
right-of-way under R.S. 2477, so the
NPS cannot prohibit motorized vehicle
traffic on it.

Response: Though San Juan County
has made various statements claiming
that the route is an R.S. 2477 right-of-
way, it has only recently indicated its
intention to commence legal
proceedings for a determination on
whether such claims are valid.
Promulgation of this rule will not affect
the ability of the County or State to
pursue such a determination in an
appropriate forum. Should it be
subsequently determined that the State
and/or County do hold a valid R.S. 2477
right-of-way, the regulation will be
revisited to ensure that it is consistent
with the rights associated with such a
right-of-way.

Comment: The EA finding (on which
the rule is based) that vehicle travel in
Salt Creek causes impairment of park
resources is inconsistent with the
determination in a 1995 Finding of No
Significant Impact (FONSI) that
parkwide backcountry management
actions, which included limited vehicle
traffic in Salt Creek, would have “minor
and temporary” environmental impacts.
The previous Salt Creek permit system
provided reasonable balance between
the two responsibilities contained in the
NPS Organic Act, to provide for
conservation and enjoyment of park
resources by means that leave them

unimpaired for the enjoyment of future
generations.

Response: The Tenth Circuit Court of
Appeals, in SUWA v. NPS, noted that
the level of impact caused by vehicle
travel in Salt Creek was the source of
conflicting statements in the
administrative record for the 1995
Backcountry Management Plan. The
1995 decision was an interim action,
intended to be revisited in
approximately five years after the actual
impacts of the backcountry plan were
monitored, and subject to change if the
impacts were unacceptable. This
monitoring data, as well as other
information not available when the 1995
decision was made, informed the 2002
decision. Based on this additional
information, the NPS found that
alternatives permitting vehicle traffic
would cause significant impacts as well
as impairment of park resources, and
thus were not permissible.

Comment: The NPS gave inadequate
consideration to the importance of
Angel Arch and the recreational
opportunity provided by Salt Creek
Road.

Response: The EA recognized that
Salt Creek Canyon is ““a unique
recreational experience, whether
accessed on foot or by vehicle.” It
characterized ‘““‘the opportunity to view
Angel Arch,” as well as “the
opportunity to experience the mix of
other resources found in Salt Creek
Canyon,” as “‘unique.” (A “unique”
experience was defined as “only
available at a single location,” such as
“visiting Delicate Arch or some one-of-
a-kind feature,” as opposed to
‘“uncommon’ or ‘“common.”) It
evaluated the impacts of four
alternatives, three involving vehicle
access, on accessibility as well as on
hiking/backpacking. The three vehicle-
access alternatives had positive effects
on accessibility but mostly negative
impacts on hiking, while the foot and
pack animal access alternative (which is
now being promulgated as the final rule)
had negative impacts on accessibility
but mostly positive impacts on hiking.
While vehicle access to Angel Arch and
Salt Creek is important to many visitors,
a nonmotorized experience and a desert
creek that is not impacted by vehicle
traffic are equally important to many
other visitors.

Comment: The proposed rule limits
viewing Angel Arch to those able to
hike to it (about 18 miles round trip),
eliminating this opportunity for the
“vast majority” of Park visitors.

Response: The Park does not have
overall statistics on the transportation
mode(s) of every visitor (two-wheel
driving, four-wheel-driving, hiking,

etc.), but each mode makes up a
significant contingent of total visitation.
Vehicle use of the jeep trails in Salt
Creek and Horse Canyon (accessed via
Salt Creek) decreased after vehicle travel
above Peekaboo was prohibited, but
increases in vehicle camping use at
Peekaboo and backpack use of the Salt
Creek/Horse Canyon and Upper Salt
Creek zones offset this decline. (The
NPS does not formally count the visitors
that actually travel to Angel Arch, but
visitors in these areas are the ones
actually counted that are most likely to
visit the arch.) Vehicle day use of the
Salt Creek and Horse Canyon routes
dropped from 3737 people in 1998,
when vehicles could travel to within
one-half mile of Angel Arch for about
half the year, to 2814 people in 2001,
after vehicles were prohibited above
Peekaboo, a decrease of 913 people, but
backpacking and vehicle camping use
increased by 1007 people over the same
period. The vehicle prohibition does not
appear to have decreased overall visitor
use in this area. Whether or not vehicles
are permitted above Peekaboo, visitation
to Salt Creek and tributary canyons has
accounted for only about 1 percent of
total annual park visitation. Visitors also
continue to have the option to access
Angel Arch on horseback. Over 240
miles of four-wheel-drive roads, plus an
additional 42 miles of two-wheel-drive
roads, remain available for vehicles in
Canyonlands National Park and the
adjacent Orange Cliffs unit of Glen
Canyon National Recreation Area.

Comment: The proposed rule violates
the Canyonlands General Management
Plan (GMP), which lists ‘“Proposed
Uses” for the ““Salt Creek Canyons
subunit” as “Interpretation, Four-wheel
Driving, Marked Routes and Cross
Country Hiking, Four-wheel-drive
camping, and Backpacking.”

Response: The National Park Service
recognizes that GMPs need to be
updated periodically, and that changing
conditions, use, or other circumstances
may necessitate changes in
management. NPS policies require
managers to eliminate existing activities
““as soon as reasonably possible” if they
find that they cause impairment. The
policies direct that “Even in parks with
strong traditions and established
patterns of use and development,
managers will be responsible for
assessing whether resources are
threatened with impairment, the visitor
experience has been degraded, or the
park’s built environment is difficult to
sustain * * * An approved GMP may
be amended or revised, rather than a
new plan prepared, if conditions and
management prescriptions governing
most of the area covered by the plan
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remain essentially unchanged from
those present when the plan was
originally approved.” As stated in the
Finding of No Significant Impact for the
Middle Salt Creek Canyon Access Plan,
the proposed action amends the
Canyonlands GMP and Backcountry
Management Plan. Within the Salt Creek
Canyons subunit, four-wheel driving
remains available in Salt Creek from
Cave Springs to Peekaboo and in Horse
Canyon, while four-wheel-drive
camping remains available at the
Peekaboo campsite.

Comment: Implementation of the rule
would frustrate Congress’ intent in
establishing Canyonlands National Park.

Response: The Tenth Circuit Court of
Appeals, in SUWA v. NPS, found this
argument “without merit,” noting that
“nothing in the statutory language
indicates that a jeep trail cannot be
closed if the closure is deemed
necessary for preservation. The
legislative history is inconclusive at best
on the issue, and thus carries little
weight.” The rule for Salt Creek is
consistent with both the act establishing
Canyonlands (passed “* * * in order to
preserve an area in the State of Utah
possessing superlative scenic, scientific,
and archeologic features for the
inspiration, benefit and use of the
public”) and the NPS Organic Act, as
amended, which sets basic direction for
the national parks and gives the NPS
authority to manage accordingly.

Comment: Wildlife in Salt Creek
Canyon would be more disturbed by
pedestrians than by vehicles.

Response: The National Park Service
disagrees. The impact analysis
considered various types of impacts
(e.g., direct physical injury or mortality,
stress/startling/flushing, habitat and
conditions, avoidance of or
displacement from key habitat) and
species or groups affected (listed
threatened or endangered species, birds,
small and large mammals, amphibians
and reptiles). While the National Park
Service does agree that pedestrian
activity may cause some species to
stress/startle/flush more than would be
the case with motor vehicles, we do not
agree that wildlife in Salt Creek Canyon
would be more disturbed by pedestrians
than by vehicles. Our analysis
concluded that total adverse impacts for
the range of effects considered on all
species would be greater from vehicles
than from pedestrians.

Comment: Impacts from hiking use
under the proposed rule were not
analyzed: new trails, associated
cryptobiotic crust impacts, water
quality, wildlife reactions to hikers,
cultural resource impacts, etc.

Response: Most if not all of the trails
now present in Salt Creek Canyon were
there before vehicles were prohibited in
1998. Informal “‘social” trails do not
appear to have increased during the
period vehicles have been prohibited.
Trails around wet areas were used by
drivers scouting the pools before driving
through them as well as by hikers. Some
trails may vary somewhat as stream
location or water level changes.
Disturbance effects of hikers on wildlife
are discussed in various places in the
EA, including pages 57, 58, 61, 64, 65,
and 69. Water quality effects from
increased backpacking use under the
final rule are analyzed on pages 101—
102 in the EA. Cultural resource impacts
of the final rule are analyzed on pages
83-84 of the EA.

Comment: The proposed rule violates
the Americans with Disabilities Act.

Response: The Federal government is
under the authority of the Architectural
Barriers Act of 1968 (Pub. L. 90—480)
and the Rehabilitation Act of 1973 (Pub.
L. 93-112). The Americans with
Disabilities Act (ADA) extended the
coverage of these two acts to state and
local governments and the private
sector. The Interior Department also
uses the ADA Accessibility Guidelines
in its construction projects. The primary
focus of these laws and guidelines is
architectural accessibility (buildings
and facilities).

The NPS accessibility goal (Director’s
Order 42) is to ensure the highest
reasonable level of accessibility, with
the accessibility level largely
determined by the nature of the area and
program, and consistent with the
obligation to conserve park resources
and preserve the quality of the park
experience. The NPS also follows
“universal design” principles. In the
outdoor setting, universal design means
not adding barriers when developing an
area that is inherently full of barriers,
and not creating developments that
compromise the integrity of the
environment in order to make that
environment accessible. NPS
Management Policies for park facilities
direct that undeveloped areas will not
normally be modified, nor will special
facilities be provided, for the sole
purpose of providing access to all
segments of the population.

Under the final rule, the Salt Creek
Canyon jeep trail below Peekaboo will
remain open to motor vehicles.
Horseback access up Middle Salt Creek
Canyon will provide alternative access
opportunities for some individuals
unable to hike the portion of the canyon
closed to motor vehicles. Viewing Angel
Arch is not possible from the end of the
jeep trail; an uphill hike from the end

of the trail was always necessary to
reach a point where the arch can be
seen. None of the Salt Creek alternatives
would meet the ADA Accessibility
Guidelines, if they applied in this
context, because of various
characteristics of the backcountry
setting and the primitive trail leading
from the end of the jeep trail to Angel
Arch. The major trail alterations
required to meet accessibility guidelines
would be inappropriate for the
backcountry setting. Opportunities to
view arches of similar size from in or
near a vehicle are available elsewhere in
the region. Photos and other information
about Angel Arch are available in the
Needles visitor center, and in various
publications and interpretive media.

Comment: The impacts of vehicle
traffic are no worse than those of
flooding.

Response: This issue is analyzed at
length in the EA. In short, vehicle traffic
destabilizes the stream channel and
floodplain, and magnifies flood damage.
Flood damage in Salt Creek, shortly
before and since the completion of the
EA, has demonstrated the vehicle-
streambed impacts discussed in the EA.
The Salt Creek streambed is normally a
meandering channel. The four-wheel-
drive route runs in the streambed itself
for extended distances; in other places
it “shortcuts” across meander bends.
These shortcuts can capture stream flow
and become the primary or secondary
channels. These channels, formed
initially or altered by vehicle traffic, are
shorter, straighter, less vegetated, and
smoother than the normally-meandering
channel. Water flowing down them has
higher velocity and more erosive force,
so that floods cause more damage than
they would under normal conditions. In
2001, 2002, and 2003, Salt Creek had
floods resulting from estimated two- to
ten-year-recurrence (i.e., fairly
commonplace) precipitation events.
Each of these floods caused substantial
damage to parts of the jeep trail still
traveled by vehicles, resulting from
water flowing down the vehicle-
channelized streambed sections, or
following the vehicle tracks across
terraces above the normal streambed. In
one section, flood flows followed the
vehicle tracks across a previously
unflooded terrace, eroding a gully up to
four feet below the previous road level.
Vegetated stream channel sections not
traveled by vehicles received little
erosion damage from these floods.

Comment: Only permanent impacts
constitute impairment of park resources,
and vehicle travel in Salt Creek does not
cause impairment because vegetation
returned and the riparian area improved
after vehicle traffic ceased in 1998.
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Response: The U.S Court of Appeals
for the Tenth Circuit, in SUWA v. NPS,
noted that ““ ‘significant, permanent
impairment’” may not be coterminous
with what is prohibited by the [NPS
Organic] Act because other negative
impacts [e.g., less than permanent] may
also be prohibited.”

Comment: The NPS gave inadequate
consideration to realignment of the jeep
route, low water crossings or other
techniques to allow vehicle access.

Response: The EA analyzed three
alternatives for vehicle access. One of
these alternatives was a realignment of
the jeep route in an attempt to avoid or
reduce impacts to the streambed and
riparian area. This alternative would
have reduced the number of stream
crossings from over 60, but over 40
crossings would have remained. It
would also have required 30 to 40 new
climbs from the streambed to terraces
five to 30 feet above, many of which
would have also required substantial
road cuts. These terraces are composed
of incohesive sand, and would be
subject to accelerated erosion if
destabilized by vehicle traffic and/or
road construction. Because of continued
and new disturbance, erosion and
sedimentation, this alternative was also
found to cause impairment of park
resources.

Compliance With Other Laws

Regulatory Planning and Review
(Executive Order 12866)

This document is a significant rule
and has been reviewed by the Office of
Management and Budget under
Executive Order 12866.

(1) This rule will not have an effect of
$100 million or more on the economy.
It will not adversely affect in a material
way the economy, productivity,
competition, jobs, the environment,
public health or safety, or state, local, or
tribal governments or communities.

(2) This rule will not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency.

(3) This rule does not alter the
budgetary effects of entitlements, grants,
user fees, or loan programs or the rights
or obligations of their recipients.

(4) This rule may raise novel legal or
policy issues. It has been the focus of
approximately eight years of litigation
and controversy regarding the
environmental impacts associated with
motor vehicle use on an eight mile
section of a trail that runs in and out of
a creek bed within the Middle Salt
Creek Canyon area of Canyonlands
National Park. The NPS’s environmental
assessment evaluated three alternatives

that would allow some degree of
continued motor vehicle traffic in Salt
Creek Canyon, and a fourth alternative
that would prohibit motor vehicle
access year-round. The NPS Organic Act
requires that the NPS manage park areas
“in such manner and by such means as
will leave them unimpaired for the
enjoyment of future generations.” The
assessment concluded that each one of
the three alternatives would cause
impairment to park resources and
values because of the impacts to the Salt
Creek riparian/wetland ecosystem.
Therefore, none of the three alternatives
would be permissible.

Regulatory Flexibility Act

An analysis of gross receipts and
recreation visitor-days (1993—2000)
indicates that Salt Creek commercial
use, while fluctuating during this
period, actually bypassed pre-closure
levels. The analysis also shows that
commercial use of the middle portion of
Salt Creek is a small percentage of the
overall commercial use of the park. The
economic effects of this rule are local in
nature and negligible in scope. There
are several roads throughout the Park
that commercial motorized vehicles may
continue to use. The Department of the
Interior therefore certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601, et seq.).

Small Business Regulatory Enforcement
Fairness Act (SBREFA)

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
The rule will have no effect on small or
large businesses. This rule:

a. Does not have an annual effect on
the economy of $100 million or more.

b. Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions.

¢. Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.

Unfunded Mandates Reform Act

This rule does not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year. The
rule does not have a significant or
unique effect on State, local, or tribal
governments or the private sector. The
Department has determined that this
rule meets the applicable standards

provided in Section 3(a) and 3(b)(2) of
Executive Order 12988.

Takings (Executive Order 12630)

In accordance with Executive Order
12630 and the Attorney General’s
Guidelines for the Evaluation of Risk
and Avoidance of Unanticipated
Takings, the rule does not have takings
implications. The EA/FONSI and the
impairment finding with respect to
motorized use of the Salt Creek trail
were made as a direct result of the still-
pending litigation brought by Southern
Utah Wilderness Alliance challenging
the permit system that Canyonlands
instituted for motor vehicles to use this
trail. Since this lawsuit was originally
filed, State and local entities have
asserted that the trail constitutes an R.S.
2477 right-of-way, which in this case
would be a right-of-way across public
lands in favor of the State and County.
As noted previously, the NPS has
concluded that the information
available to it is not sufficient to
demonstrate that a valid right-of-way
was created prior to reservation of these
lands and that closure to motorized
vehicles is required to prevent an
impermissible impairment to park
resources. No evidence exists that either
the State or County has ever managed or
maintained this trail, nor have they
commenced administrative or judicial
proceedings to lead to a determination
whether any such claims are valid.
Nevertheless, should it be subsequently
determined that the State and County do
hold a valid R.S. 2477 right-of-way, the
regulation will be revisited to ensure
that it is consistent with the property
rights that are afforded to the holders of
such valid rights-of-way.

Federalism (Executive Order 13132)

In accordance with Executive Order
13132, the rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.
This regulation will not have a
substantial direct effect on the states, or
on the distribution of power and
responsibilities among the various
levels of government. The rule
addresses the prohibition of motorized
use in part of a canyon in Canyonlands
National Park. Canyonlands has had
proprietary jurisdiction over the canyon
since the creation of the Park in 1964.
On April 9, 2003, the Department of the
Interior and the State of Utah entered
into a Memorandum of Understanding
to implement ““‘a State and County Road
Acknowledgment Process” for certain
R.S. 2477 rights-of-way on BLM lands
within the State of Utah. The
Memorandum provides that the State
and Utah counties will not assert rights-
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of-way under the Road
Acknowledgement Process within any
National Park System unit in Utah, and
that “the State, Utah counties and the
Department shall work cooperatively to
minimize trespass situations on roads”
within national parks. Other means for
the County or State to pursue an R.S.
2477 right-of-way claim, such as a Quiet
Title suit, remain available and are
unaffected by promulgation of the final
rule.

Civil Justice Reform (Executive Order
12988)

In accordance with Executive Order
12988, the Office of the Solicitor has
determined that this rule does not
unduly burden the judicial system and
meets the requirements of sections 3(a)
and 3(b)(2) of the Order.

Paperwork Reduction Act

This regulation does not require an
information collection, and a
submission under the Paperwork
Reduction Act is not required.

National Environmental Policy Act

This rule is not a major Federal action
significantly affecting the quality of the
human environment. Pursuant to the
National Environmental Policy Act, 42
U.S.C. 4332, NPS has prepared an
Environmental Assessment and a
Finding of No Significant Impact
(FONSI) on the proposed use of Salt
Creek Road. The Environmental
Assessment and FONSI may be viewed
at www.nps.gov/cany, or copies may be
obtained by contacting Canyonlands
National Park.

Government-to-Government
Relationship With Tribes

In accordance with Executive Order
13175 “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249), and the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951), and 512
DM 2, we have evaluated potential
effects on federally recognized Indian
tribes and have determined that there
are no potential effects.

List of Subjects in 36 CFR Part 7

District of Columbia, National parks,
Reporting and recordkeeping
requirements.

m For the reasons set forth in the
proposed rule and in this document, the
proposed rule amending 36 CFR Part 7
is adopted as a final rule, without
change, as follows:

PART 7—SPECIAL REGULATIONS,
AREAS OF THE NATIONAL PARK
SYSTEM

m 1. The authority citation for part 7
continues to read as follows:

Authority: 16 U.S.C. 1, 3, 9a, 460(q),
462(k); Sec. 7.96 also issued under DC Code
8—137 (1981) and DC Code 40-721 (1981).

m 2. Add § 7.44 to read as follows:

§7.44 Canyonlands National Park.

(a) Motorized Vehicle Use. Motorized
vehicles are prohibited in Salt Creek
Canyon above Peekaboo campsite.

(b) [Reserved].

Dated: May 20, 2004.

Craig Manson,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. 04—-13234 Filed 6—-10—04; 8:45 am]
BILLING CODE 4312-DF-U

NATIONAL ARCHIVES AND RECORDS
ADMINISTRATION

36 CFR Part 1253
RIN 3095-AB30

NARA Facilities; Phone Numbers

AGENCY: National Archives and Records
Administration (NARA).
ACTION: Final rule.

SUMMARY: The National Archives and
Records Administration is updating the
phone numbers for its Presidential
libraries and regional records services
facilities. The Presidential libraries and
regional records services facilities are
open to the public and other Federal
agency staff for visitation and use of
records for research. This final rule
affects the public.

DATES: Effective Date: June 14, 2004.
FOR FURTHER INFORMATION CONTACT: Kim
Richardson at telephone number 301—
837-2902 or fax number 301-837-0319.
SUPPLEMENTARY INFORMATION: This rule
is effective upon publication for good
cause as permitted by the
Administrative Procedure Act (5 U.S.C.
553(d)(3)). NARA believes that delaying
the effective date for 30 days is
unnecessary as this rule represents
minor technical amendments. Moreover,
as the public benefits immediately being
provided with corrections to phone
numbers for Presidential libraries and
the regional records services facilities,
any delay in the effective date would be
contrary to the public interest.

This rule is not a significant
regulatory action for the purposes of
Executive Order 12866 and has not been
reviewed by the Office of Management

and Budget. This rule is not a major rule
as defined in 5 U.S.C. chapter 8,
Congressional Review of Agency
Rulemaking. As required by the
Regulatory Flexibility Act, I certify that
this rule will not have a significant
impact on a substantial number of small
entities. This regulation does not have
any federalism implications.

List of Subjects in 36 CFR Part 1253

Archives and records.

m For the reasons set forth in the
preamble, NARA amends part 1253 of
title 36, Code of Federal Regulations,
chapter XII, as follows:

PART 1253—LOCATION OF RECORDS
AND HOURS OF USE

m 1. The authority citation for Part 1253
continues to read as follows:

Authority: 44 U.S.C. 2104(a).

m 2. Amend § 1253.3 by revising
paragraphs (a) through (i) to read as
follows:

§1253.3 Presidential Libraries.

* * * * *

(a) Herbert Hoover Library is located
at 210 Parkside Dr., West Branch, IA
(mailing address: PO Box 488, West
Branch, IA 52358—0488). The phone
number is 319-643-5301 and the fax
number is 319-643-6045. The e-mail
address is hoover.library@nara.gov.

(b) Franklin D. Roosevelt Library is
located at 4079 Albany Post Rd., Hyde
Park, NY 12538-1999. The phone
number is 800—FDR-VISIT or 845-486—
7770 and the fax number is 845-486—
1147. The e-mail address is
roosevelt.library@nara.gov.

(c) Harry S. Truman Library is located
at 500 W. U.S. Hwy 24, Independence,
MO 64050-1798. The phone number is
800—833-1225 or 816—268—8200 and the
fax number is 816—268—-8295. The e-
mail address is
truman.library@nara.gov.

(d) Dwight D. Eisenhower Library is
located at 200 SE. Fourth Street,
Abilene, KS 67410—-2900. The phone
number is 877-RING-IKE or 785—-263—
4751 and the fax number is 785-263—
6718. The e-mail address is
eisenhower.library@nara.gov.

(e) John Fitzgerald Kennedy Library is
located at Columbia Point, Boston, MA
02125-3398. The phone number is 866—
JFK-1960 or 617-514—1600 and the fax
number is 617-514-1652. The e-mail
address is kennedy.library@nara.gov.

(f) Lyndon Baines Johnson Library
and Museum is located at 2313 Red
River St., Austin, TX 78705-5702. The
phone number is 512—-721-0200 and the
fax number is 512—721-0170. The e-
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mail address is
johnson.library@nara.gov.

(g) Gerald R. Ford Library is located
at 1000 Beal Avenue, Ann Arbor, MI
48109-2114. The phone number is 734—
205-0555 and the fax number is 734—
205-0571. The e-mail address is
ford.library@nara.gov. Gerald R. Ford
Museum is located at 303 Pearl St.,
Grand Rapids, MI 49504-5353. The
phone number is 616—254—0400 and the
fax number is 616—254—0386. The e-
mail address is ford. museum@nara.gov.

(h) Jimmy Carter Library is located at
441 Freedom Parkway, Atlanta, GA
30307-1498. The phone number is 404—
865—7100 and the fax number is 404—
865—7102. The e-mail address is
carter.library@nara.gov.

(i) Ronald Reagan Library is located at
40 Presidential Dr., Simi Valley, CA
93065-0699. The phone number is 800—
410-8354 or 805—577—4000 and the fax
number is 805-577—4074. The e-mail

address is reagan.library@nara.gov.
* * * * *

m 3. Amend § 1253.6 by revising
paragraphs (b) through (f) and (j), (k), and
(m) to read as follows:

§1253.6 Records Centers.

* * * * *

(b) NARA—Northeast Region
(Pittsfield, MA) is located at 10 Conte
Drive, Pittsfield, MA 02101. Hours are 8
a.m. to 4:30 p.m. The telephone number
is 413-236-3600.

(c) NARA—Mid Atlantic Region
(Northeast Philadelphia) is located at
14700 Townsend Rd., Philadelphia, PA
19154-1096. The hours are 8 a.m. to
4:30 p.m., Monday through Friday. The
telephone number is 215-305-2000.

(d) NARA—Southeast Region
(Atlanta) is located at 1557 St. Joseph
Ave., East Point, GA 30344—-2593. The
hours are 7 a.m. to 4 p.m., Monday
through Friday. The telephone number
is 404-763-7474.

(e) NARA—Great Lakes Region
(Dayton) is located at 3150 Springboro
Road, Dayton, OH, 45439. The hours are
7:00 a.m. to 4:30 p.m., Monday through
Friday. The telephone number is 937-
425-0600.

(f) NARA—Great Lakes Region
(Chicago) is located at 7358 S. Pulaski
Rd., Chicago, IL 60629-5898. The hours
are 8 a.m. to 4:30 p.m., Monday through
Friday. The telephone number is 773-
948-9000.

* * * * *

(j) NARA—Rocky Mountain Region
(Denver) is located at Building 48,
Denver Federal Center, West 6th Ave.
and Kipling Street, Denver, CO (mailing
address: PO Box 25307, Denver, CO
80225-0307). The hours are 7:30 a.m. to

4 p.m., Monday through Friday. The
telephone number is 303—407-5700.

(k) NARA—Pacific Region (San
Francisco) is located at 1000
Commodore Dr., San Bruno, CA 94066—
2350. The hours are 7:30 a.m. to 4 p.m.,
Monday through Friday. The telephone
number is 650-238-3500.

(m) NARA—Pacific Alaska Region
(Seattle) is located at 6125 Sand Point
Way, NE., Seattle, WA 98115-7999. The
hours are 7:45 a.m. to 4:15 p.m.,
Monday through Friday. The telephone
number is 206—336—5115.

m 4. Amend § 1253.7 by revising
paragraphs (a), (d), (e), (), and (i) through

(m) to read as follows:

§1253.7 Regional Archives.
* * * * *

(a) NARA—Northeast Region (Boston)
is located in the Frederick C. Murphy
Federal Center, 380 Trapelo Rd.,
Waltham, MA 02452. Hours are 8 a.m.
to 4:30 p.m., Monday through Friday.
The telephone number is 781-663-0144
or Toll Free 1-866—406—-2379.

(d) NARA—Mid Atlantic Region
(Center City Philadelphia) is located at
the Robert N.C. Nix Federal Building,
900 Market St., Philadelphia, PA 19107—
4292 (Entrance is on Chestnut Street
between 9th and 10th Streets). The
hours are 8 a.m. to 5 p.m., Monday
through Friday. The telephone number
is 215-606—0100.

(e) NARA—Southeast Region
(Atlanta) is located at 1557 St. Joseph
Ave., East Point, Georgia 30344—-2593.
The hours are 7 a.m. to 4 p.m., Monday
through Friday. The telephone number
is 404-763-7477.

(f) NARA—Great Lakes Region
(Chicago) is located at 7358 S. Pulaski
Rd., Chicago, IL 60629-5898. The hours
are 8 a.m. to 4:15 p.m., Monday through
Friday. The telephone number is 773-
948-9000.

(i) NARA—Rocky Mountain Region
(Denver) Textual Research room is
located at Building 48, Denver Federal
Center, West 6th Ave. and Kipling
Street, Denver, CO. The hours are 7:30
a.m. to 3:45 p.m., Monday through
Friday. The telephone number is 303—
407-5740. The Microfilm Research
room is located at Building 46, Denver
Federal Center, West 6th Ave. and
Kipling Street, Denver, CO. (The mailing
address: PO Box 25307, Denver, CO
80225-0307). The hours are 7:30 a.m. to
3:45 p.m., Monday through Friday. The
telephone number is 303—407-5751.

(j) NARA—Pacific Region (Laguna
Niguel, CA) is located at 24000 Avila

Rd., 1st Floor East Entrance, Laguna
Niguel, CA, 92677—6719. The hours are
8 a.m. to 4:30 p.m., Monday through
Friday. The telephone number is 949-
360—-2641.

(k) NARA—Pacific Region (San
Francisco) is located at 1000
Commodore Dr., San Bruno, CA 94066—
2350. The hours are 7:30 a.m. to 4 p.m.,
Monday through Friday. The telephone
number is 650-238-3501.

(1) NARA—Pacific Alaska Region
(Seattle) is located at 6125 Sand Point
Way, NE., Seattle, WA 98115-7999. The
hours are 7:45 a.m. to 4:15 p.m.,
Monday through Friday. The telephone
number is 206-336-5115.

(m) NARA—Pacific Alaska Region
(Anchorage) is located at 654 West
Third Avenue, Anchorage, AK 99501—
2145. The hours are 8 a.m. to 4 p.m.,
Monday through Friday. The telephone
number is 907-261-7820.

* * * * *

Dated: June 3, 2004.
John W. Carlin,
Archivist of the United States.
[FR Doc. 04—13196 Filed 6—10—-04; 8:45 am)]
BILLING CODE 7515-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 2, 87 and 95

[WT Docket No. 01-289; RM—-9499; FCC 03—
238]

Aviation Communications

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document the
Commission amends its rules to
accommodate technological advances,
facilitate operational flexibility, and
promote spectral efficiency in the
Aviation Radio Service. The purpose of
the Report and Order is to streamline
and update our rules governing the
Aviation Radio Service.

DATES: Effective September 13, 2004.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Tobias, Jeff. Tobias@FCC.gov,
Public Safety and Critical Infrastructure
Division, Wireless Telecommunications
Bureau, (202) 418—-0680, or TTY (202)
418-7233.

SUPPLEMENTARY INFORMATION: This is a
summary of the Federal
Communications Commission’s Report
and Order, FCC 03-238, adopted on
October 6, 2003, and released on
October 16, 2003. The full text of this
document is available for inspection
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and copying during normal business
hours in the FCC Reference Center, 445
12th Street, SW., Washington, DC
20554. The complete text may be
purchased from the Commission’s copy
contractor, Qualex International, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554. The full text
may also be downloaded at:
www.fcc.gov. Alternative formats are
available to persons with disabilities by
contacting Brian Millin at (202) 418—
7426 or TTY (202) 418-7365 or at
bmillin@fcc.gov.

1. In the Report and Order, the FCC
adopts changes to part 87 of the
Commission’s rules that were either
proposed in or suggested in response to
the Notice of Proposed Rule Making
(“NPRM”) in this proceeding. The
NPRM, released on October 16, 2001, 66
FR 64785 (December 14, 2001),
proposed rule changes that were
intended to consolidate, revise and
streamline our rules governing aviation
communications. These changes were
proposed to ensure that the part 87 rules
reflect recent technological advances
and are consistent with other
Commission rules. In addition, changes
were proposed to eliminate regulations
that are duplicative, outmoded, or
otherwise unnecessary in the Aviation
Radio Service.

2. The significant actions taken in this
Report and Order are as follows: (i)
Updating the technical specifications for
Aeronautical Mobile Satellite (Route)
Service (AMS(R)S) equipment; (ii)
permitting certification of dual spacing
transceivers to accommodate aircraft
operating in countries that employ 8.33
kHz channel spacing; (iii) extending
license terms of non-aircraft stations
from five to ten years; (iv) extending the
construction period for aeronautical
advisory stations (unicoms) and
radionavigation land station from eight
months to one year; (v) eliminating all
references to the Civil Air Patrol from
part 87; (vi) authorizing use of the
Differential Global Positioning System
(DGPS) in the 108-117.975 MHz and
1559-1610 MHz bands on a non-
developmental basis, while also
requiring DGPS receivers to meet
minimum interference immunity
requirements; (vii) modifying the
licensing procedures and eligibility
requirements for unicoms; and (viii)
retaining the rule specifying that there
may be only one aeronautical enroute
station licensee per location, while
clarifying that the licensee is expected
to provide access to the spectrum on a
reasonable, nondiscriminatory basis.

I. Regulatory Matters

A. Paperwork Reduction Act

3. The Report and Order does not
contain any new or modified
information collection.

B. Final Regulatory Flexibility
Certification

4. The Regulatory Flexibility Act of
1980, as amended (RFA), requires that a
regulatory flexibility analysis be
prepared for notice-and-comment rule
making proceedings, unless the agency
certifies that ““the rule will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities.” The RFA
generally defines the term “small
entity”” as having the same meaning as
the terms ‘““small business,” “small
organization,” and ‘‘small governmental
jurisdiction.”

In addition, the term ‘‘small business”
has the same meaning as the term
“small business concern” under the
Small Business Act. A “small business
concern’’ is one which: (i) Is
independently owned and operated; (ii)
is not dominant in its field of operation;
and (iii) satisfies any additional criteria
established by the SBA.

5. The purpose of the Report and
Order is to streamline and update our
part 87 rules governing the Aviation
Radio Service. We believe that the rules
adopted in the Report and Order do not
impose any additional compliance
burden on small entities.

6. We have identified those small
entities that could conceivably be
affected by the rule changes adopted
herein. Small businesses in the aviation
and marine radio services use a marine
very high frequency (VHF) radio, any
type of emergency position indicating
radio beacon (EPIRB) and/or radar, a
VHF aircraft radio, and/or any type of
emergency locator transmitter (ELT).
The adopted rules may also affect small
businesses that manufacture radio
equipment. However, we anticipate that
these rule changes will not impose any
new burdens on small entities, but in
fact will reduce regulatory and
procedural burdens on small entities.
The general effect of the rule changes
adopted herein is to streamline the
rules, remove duplicative requirements,
provide greater operational flexibility,
promote spectrum efficiency, facilitate
equipment certification, and make our
rules consistent with international
requirements, all of which are measures
that should have an overall beneficial
effect on the regulated entities. We
certified in the Notice of Proposed Rule
Making in this proceeding that the rules
proposed therein would not, if

promulgated, have a significant
economic impact upon a substantial
number of small entities, as that term is
defined by the RFA, and no party has
challenged or otherwise commented on
that certification.

7. We therefore certify that the
requirements of the Report and Order
will not have a significant economic
impact upon a substantial number of
small entities, as that term is defined by
the RFA.

8. The Commission will send a copy
of the Report and Order, including a
copy of this final certification, in a
report to Congress pursuant to the
Congressional Review Act. In addition,
the Report and Order and this final
certification will be sent to the Chief
Counsel for Advocacy of the Small
Business Administration.

II. Ordering Clauses

9. The Commission’s Consumer
Information Bureau, Reference
Information Center, shall send a copy of
this Report and Order including the
Regulatory Flexibility Certification and
to the Chief Counsel for Advocacy of the
Small Business Administration.

List of Subjects
47 CFR Part 2
Radio.
47 CFR Parts 87 and 95

Communications equipment, Radio.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rule Changes

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 2, 87
and 95 as follows:

PART 2—FREQUENCY ALLOCATIONS
AND RADIO TREATY MATTERS;
GENERAL RULES AND REGULATIONS

m 1. The authority citation for part 2
continues to read as follows:

Authority: 47 U.S.C. 154, 302a, 303, and
336, unless otherwise noted.

m 2. Section 2.106 is amended as follows:
m a. In the list of International Footnotes
under heading 1., add footnotes 5.197A
and 5.328B.
m b. In the list of United States (US)
Footnotes, revise footnote US31 and add
footnote US343.

The revisions and additions read as
follows:

§2.106 Table of Frequency Allocations.

* * * * *
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International Footnotes

* * * * *

5.197A The band 108-117.975 MHz
may also be used by the aeronautical
mobile (R) service on a primary basis,
limited to systems that transmit
navigational information in support of
air navigation and surveillance
functions in accordance with recognized
international aviation standards. Such
use shall be in accordance with
Resolution 413 (WRC-03) and shall not
cause harmful interference to nor claim
protection from stations operating in the
aeronautical radionavigation service
which operate in accordance with

international aeronautical standards.
* * * * *

5.328B The use of the bands 1164—
1300 MHz, 1559-1610 MHz and 5010—
5030 MHz by systems and networks in
the radionavigation-satellite service for
which complete coordination or
notification information, as appropriate,
is received by the Radiocommunication
Bureau after 1 January 2005 is subject to
the application of the provisions of Nos.
9.12, 9.12A and 9.13. Resolution 610
(WRC-03) shall also apply.

* * * * *

United States (US) Footnotes

* * * * *

US31 The frequencies 122.700,
122.725,122.750, 122.800, 122.950,
122.975, 123.000, 123.050 and 123.075
MHz may be assigned to aeronautical
advisory stations. In addition, at landing
areas having a part-time or no airdrome
control tower or FAA flight service
station, these frequencies may be
assigned on a secondary non-
interference basis to aeronautical utility
mobile stations, and may be used by
FAA ground vehicles for safety related
communications during inspections
conducted at such landing areas.

The frequencies 122.850, 122.900 and
122.925 MHz may be assigned to
aeronautical multicom stations. In
addition, 122.850 MHz may be assigned
on a secondary noninterference basis to
aeronautical utility mobile stations. In
case of 122.925 MHz, US213 applies.

Air carrier aircraft stations may use
122.000 and 122.050 MHz for
communication with aeronautical
stations of the Federal Aviation
Administration and 122.700, 122.800,
122.900 and 123.000 MHz for
communications with aeronautical
stations pertaining to safety of flight
with and in the vicinity of landing areas
not served by a control tower.

Frequencies in the band 121.9375—
122.6875 MHz may be used by
aeronautical stations of the Federal

Aviation Administration for
communication with aircraft stations.
* * * * *

US343 Differential-Global-
Positioning-System (DGPS) Stations,
limited to ground-based transmitters,
may be authorized on a primary basis in
the bands 108-117.975 and 1559-1610
MHz for the specific purpose of
transmitting DGPS information intended
for aircraft navigation. Such use shall be
in accordance with ITU Resolution 413
(WRC-03).

* * * * *

PART 87—AVIATION SERVICES

m 3. The authority citation for part 87
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 307(e)
unless otherwise noted.

m 4. Section 87.5 is amended by
removing the entry for Civil Air Patrol
Station and by adding the following
three entries in alphabetical order to read
as follows:

§87.5 Definitions.
* * * * *

Automatic terminal information
service-broadcast (ATIS-B). The
automatic provision of current, routine
information to arriving and departing
aircraft throughout a 24-hour period or
a specified portion thereof.

* * * * *

Differential GPS (DGPS). A system
which transmits corrections to the GPS
derived position.

* * * * *

Flight Information Service-Broadcast
(FIS-B). A broadcast service provided
for the purpose of giving advice and
information useful for the safe and
efficient conduct of flights.

* * * * *

§87.25 [Amended]

m 5. Section 87.25 is amended by
removing paragraph (f).

m 6. Section 87.27 is amended by
removing paragraph (b), redesignating
paragraph (c) as paragraph (b), and
revising paragraph (a) to read as follows:

§87.27 License term.

(a) Licenses for stations in the
aviation services will normally be
issued for a term of ten years from the
date of original issuance, or renewal.

* * * * *

m 7. Section 87.45 is revised to read as
follows:

§87.45 Time in which station is placed in
operation.

This section applies only to unicom
stations and radionavigation land

stations, excluding radionavigation land
test stations. When a new license has
been issued or additional operating
frequencies have been authorized, the
station or frequencies must be placed in
operation no later than one year from
the date of the grant. The licensee must
notify the Commission in accordance
with § 1.946 of this chapter that the
station or frequencies have been placed
in operation.

m 8. Section 87.109 is revised to read as
follows:

§87.109 Station logs.

(a) A station at a fixed location in the
international aeronautical mobile
service must maintain a log in
accordance with Annex 10 of the ICAO
Convention.

(b) A station log must contain the
following information:

(1) The name of the agency operating
the station.

(2) The identification of the station.

(3) The date.

(4) The time of opening and closing
the station.

(5) The frequencies being guarded and
the type of watch (continuous or
scheduled) being maintained on each
frequency.

(6) Except at intermediate mechanical
relay stations where the provisions of
this paragraph need not be complied
with, a record of each communication
showing text of communication, time
communications completed, station(s)
communicated with, and frequency
used.

(7) All distress communications and
action thereon.

(8) A brief description of
communications conditions and
difficulties, including harmful
interference. Such entries should
include, whenever practicable, the time
at which interference was experienced,
the character, radio frequency and
identification of the interfering signal.

(9) A brief description of interruption
to communications due to equipment
failure or other troubles, giving the
duration of the interruption and action
taken.

(10) Such additional information as
may be considered by the operator to be
of value as part of the record of the
stations operations.

(c) Stations maintaining written logs
must also enter the signature of each
operator, with the time the operator
assumes and relinquishes a watch.

m 9. Section 87.111 is revised to read as
follows:

§87.111

operation.
The licensee of any airport control

tower station or radionavigation land

Suspension or discontinuance of
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station must notify the nearest FAA
regional office upon the temporary
suspension or permanent
discontinuance of the station. The FAA
regional office must be notified again
when service resumes.

m 10. Section 87.131 is amended by
revising the table entries for
Aeronautical enroute and aeronautical
fixed stations, Aircraft (Communication)
stations—frequency bands UHF, VHF,

HF, HF, Aircraft earth stations, and
footnote 8 to read as follows:

§87.131 Power and emissions.

* * * * *

; Frequency : e Maximum
Class of station band/frequency Authorized emission(s) power 1
Aeronautical enroute and aeronautical HF ........ccccooiiiiiiiiiii s R3E, H3E, J3E, J7B, H2B, J2D .............. 6 kw.
fixed.
HE e A1A, F1B, J2A, J2B ..., 1.5 kw.
VHE e A3E, A9W G1D, A2D.
Aircraft (Communication) ...........ccccceeveeenne F2D, FOD, F7D ...cccovvieiiene 25 watts.
A3E, A9W, G1D, G7D, A2D 55 watts.
R3E, H3E, J3E, J7B, H2B, J7D, JOW ..... 400 watts.
A1A, F1B, J2A, U2B ....ccoiiieieceeee, 100 watts.
Aircraft earth .........ccccceveeiiiiiicee e UHF e G1D, G1E, GIW ..o 60 watts.8

8 Power may not exceed 60 watts per carrier, as measured at the input of the antenna subsystem, including any installed diplexer. The max-
imum EIRP may not exceed 2000 watts per carrier.

* * * * *

m 11. Section 87.133 is amended by
revising paragraph (c) to read as follows:

(1) All aeronautical stations on land—
10 Hz.

(2) All aircraft stations—20 Hz.

* * * * *

paragraph (a) and footnotes 2, 3, 9, 16
and by adding footnote 17 to read as
follows:

§87.133 Frequency stability.
* * * * *

(c) For single-sideband transmitters,
the tolerance is:

§87.137 Types of emission.
m 12. Section 87.137 is amended by () * * *
revising the entries for A3E 2, A3E, F9D,

G1D, G1E 16, and G1W 16 in the table in

Authorized bandwidth (kilohertz)

e Emission
Class of emission designator Below 50 Above 50 Frequency
MHz MHz deviation
6K00ASE ... 503 ...
5K6A3E ..... 8.33 kHz 17
GTE 16 e 21KOG1E ... ., 25
GIW TG bbb 21KOGIW .. e 25

2For use with an authorized bandwidth of 8.0 kilohertz at radiobeacon stations. A3E will not be authorized:

(i) At existing radiobeacon stations that are not authorized to use A3 and at new radiobeacon stations unless specifically recommended by the
FAA for safety purposes.

(i) At existing radiobeacon stations currently authorized to use A3, subsequent to January 1, 1990, unless specificallly recommended by the
FAA for safety purposes.

3|n the band 117.975-136 MHz, the authorized bandwidth is 25 kHz for transmitters approved after January 1, 1974.

9To be specified on license.

16 Authorized for use by aircraft earth stations. Lower values of necessary and authorized bandwidth are permitted.

171n the band 117.975-137 MHz, the Commission will not authorize any 8.33 kHz channel spaced transmissions or the use of their associated
emission designator within the U.S. National Airspace System, except by avionics equipment manufacturers, and Flight Test Stations, which are
required to perform installation and checkout of such radio systems prior to delivery to their customers for use outside U.S. controlled airspace.
For transmitters certificated to tune to 8.33 kHz channel spacing as well as 25 kHz channel spacing, the authorized bandwidth is 8.33 kHz when
tuned to an 8.33 kHz channel.

* * *
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m 13. Section 87.139 is amended by
removing paragraph (i)(2), redesignating
paragraphs (i)(3) and (i)(4) as paragraphs
(1)(2) and (i)(3), and revising paragraphs
(h), (i)(1), and newly designated
paragraph (i)(3) to read as follows:

§87.139 Emission limitations.

* * * * *

(h) For ELTs operating on 121.500
MHz, 243.000 MHz and 406.0—406.1
MHz the mean power of any emission
must be attenuated below the mean
power of the transmitter (pY) as follows:

(1) When the frequency is moved from
the assigned frequency by more than 50
percent up to and including 100 percent
of the authorized bandwidth the
attenuation must be at least 25 dB;

(2) When the frequency is removed
from the assigned frequency by more
than 100 percent of the authorized
bandwidth the attenuation must be at
least 30 dB.

(i) I .

(1) At rated output power, while
transmitting a modulated single carrier,
the composite spurious and noise
output shall be attenuated by at least:

Frequency (MHz) Attenuation (dB)?
0.01 to 1525 .............. —135 dB/4 kHz
1525 to 1559 ............. —203 dB/4 kHz
1559 to 1585 ............. —155 dB/MHz
1585 to 1605 ............. —143 dB/MHz
1605 to 1610 ............. —117 dB/MHz
1610 to 1610.6 .......... —95 dB/MHz
1610.6 to 1613.8 ....... —80 dBW/MHZz3
1613.8 to 1614 .......... —95 dB/MHz
1614 to 1626.5 .......... —70 dB/4 kHz
1626.5 to 1660 .......... —70 dB/4 kHz2.3.4
1660 to 1670 ............. —49.5 dBW/20

kH22, 3,4
1670 to 1735 ............. —60 dB/4 kHz
1735 to 12000 ........... —105 dB/4 kHz
12000 to 18000 ......... —70 dB/4 kHz

1These values are expressed in dB ref-
erenced to the carrier for the bandwidth indi-
cated, and relative to the maximum emission
envelope level, except where the attenuation
is shown in dBW, the attenuation is expressed
in terms of absolute power referenced to the
bandwidth indicated.

2 Attenuation measured within the transmit
band excludes the band *+ 35 kHz of the car-
rier frequency.

3This level is not applicable for intermodula-
tion products.

4The upper limit for the excess power for
any narrow-band spurious emission (excluding
intermodulation products within a 30 kHz
measurement bandwidth) shall be 10 dB
above the power limit in this table.

* * * * *
(3) * x %
Frequency Offset (normalized | Attenuation
to SR) (dB)
+/=0.75 X SR .coieeiieiee 0
+/—=1.40 X SR oo 20

Frequency Offset (normalized | Attenuation
to SR) (dB)
+/—2.95 X SR .ioiviees 40

Where:

SR = Symbol Rate,
SR = 1 x channel rate for BPSK,
SR = 0.5 x channel rate for QPSK.

* * * * *

§87.145 [Amended]

m 14. Section 87.145 is amended by
removing paragraph (c)(1) and
redesignating paragraphs (c)(2) through
(c)(5) as paragraphs (c)(1) through (c)(4).
m 15. Section 87.147 is amended by
revising paragraphs (d) introductory text
(d)(2), (d)(3), and (e) and by adding
paragraph (f) to read as follows:

§87.147 Authorization of equipment.

* * * * *

(d) An applicant for certification of
equipment intended for transmission in
any of the frequency bands listed in
paragraph (d)(3) of this section must
notify the FAA of the filing of a
certification application. The letter of
notification must be mailed to: FAA,
Office of Spectrum Policy and
Management, ASR-1, 800 Independence
Ave., SW., Washington, DC 20591 prior
to the filing of the application with the
Commission.

* * * * *

(2) The certification application must
include a copy of the notification letter
to the FAA. The Commission will not
act until it receives the FAA’s
determination regarding whether it
objects to the application for equipment
authorization. The FAA should mail its
determination to: Office of Engineering
and Technology Laboratory,
Authorization and Evaluation Division,
7435 Oakland Mills Rd., Columbia, MD
21046. The Commission will consider
the FAA determination before taking
final action on the application.

(3) The frequency bands are as
follows:

90-110 kHz

190-285 kHz

325-435 kHz

74.800 MHz to 75.200 MHz
108.000 MHz to 137.000 MHz
328.600 MHz to 335.400 MHz
960.000 MHz to 1215.000 MHz
1545.000 MHz to 1626.500 MHz
1646.500 MHz to 1660.500 MHz
5000.000 MHz to 5250.000 MHz
14.000 GHz to 14.400 GHz
15.400 GHz to 15.700 GHz
24.250 GHz to 25.250 GHz
31.800 GHz to 33.400 GHz

(e) Verification reports for ELTs
capable of operating on the frequency
406.0-406.1 MHz must include
sufficient documentation to show that
the ELT meets the requirements of
§87.199(a). A letter notifying the FAA
of the ELT verification must be mailed
to: FAA, Office of Spectrum Policy and
Management, ASR-1, 800 Independence
Avenue SW., Washington, DC 20591.

(f) Certification may be requested for
equipment that has the capability to
transmit in the 138—144 MHz, 148—
149.9 MHz, or 150.5-150.8 MHz bands
as well as frequency bands set forth in
§87.173. The Commission will only
certify this equipment for use in the
bands regulated by this part.

m 16. Section 87.151 is added to read as
follows:

§87.151 Special requirements for
differential GPS receivers.

(a) The receiver shall achieve a
message failure rate less than or equal
to one failed message per 1000 full-
length (222 bytes) application data
messages, while operating over a range
from —87 dBm to —1 dBm, provided
that the variation in the average
received signal power between
successive bursts in a given time slot
shall not exceed 40 dB. Failed messages
include those lost by the VHF data
receiver system or which do not pass
the cyclic redundancy check (CRC) after
application of the forward error
correction (FEC).

(b) The aircraft receiving antenna can
be horizontally or vertically polarized.
Due to the difference in the signal
strength of horizontally and vertically
polarized components of the broadcast
signal, the total aircraft implementation
loss is limited to 15 dB for horizontally
polarized receiving antennas and 11 dB
for vertically polarized receiving
antennas.

(c) Desensitization. The receiver shall
meet the requirements specified in
paragraph (a) of this section in the
presence of VHF-FM broadcast signals
in accord with following tables.

(1) Maximum levels of undesired
signals.

Maximum level of

undesired signal at

the receiver input
(dBm)

Frequency 1

50 kHz up to 88 MHz

88 MHz-107.900
MHz.

108.000 MHz—
117.975 MHz.

-13
[see paragraph (c)(2)]

excluded
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Maximum level of products of two VHF-FM broadcast m 18. Section 87.171 is amended by
Frequency ! undesired signal at  signals having levels in accordance with adding, in alphabetical order, the
the reg:(;aé‘:ﬁ)r input the following: symbols and class of station for GCO,

(1) 2N; + N3 + 72 <0 for VHF-FM RCO, RLD, RNV, and RPC, and by
118MHZ oo —44 sound broadcasting signals in the range ~ removing the symbol and class of station
118.025 MHz ............. -4 107.7-108 MHz; and for FAP to read as follows:

118.050 Mz up to -13 (2) 2N; + N, + 3 (24 —20log delta f/ 87.171 Class of station symbols
1660.5 MHz. 0.4) <0 for VHF-FM sound broadcasting E T, N " N v )

1The relationship is linear between single
adjacent points designated by the above
frequencies.

(2) Desensitization frequency and
power requirements for the frequencies
108.025 MHz to 111.975 MHz.

Maximum
level of
undesired
signal at the
receiver
input (dBm)

Frequency 1

15
10
5
-10

1The relationship is linear between single
adjacent points designated by the above
frequencies.

(3) Desensitization frequency and
power requirements for the frequencies
112.00 MHz to 117.975 MHz.

Maximum

level of

undesired
Frequency ! signal at the

receiver
input (dBm)
88 MHz <f<104 MHz ............. 15
106 MHZ ..., 10
107 MHZ oo, 5
107.9 MHZ ..ovveeeeiieeeeee, 0

1The relationship is linear between single
adjacent points designated by the above
frequencies.

(d) Intermodulation Immunity. The
receiver shall meet the requirements
specified in paragraph (a) of this section

signals below 107.7 MHz, where the
frequencies of the two VHF-FM sound
broadcasting signals produce, within the
receiver, a two signal, third-order
intermodulation product on the desired
VDB frequency.

(3) In the formulas in paragraphs
(d)(1) and (d)(2) of this section, N; and
N, are the levels (dBm) of the two VHF
FM sound broadcasting signals at the
VHF data broadcast (VDB) receiver
input. Neither level shall exceed the
desensitization criteria set forth in
paragraph (c) of this section. Delta f=
108.1 — f;, where f; is the frequency of
N, the VHF FM sound broadcasting
signal closer to 108.1 MHz.

m 17. Section 87.169 is revised to read as
follows:

§87.169 Scope.

This subpart contains class of station
symbols and a frequency table which
lists assignable frequencies. Frequencies
in the Aviation Services will transmit
communications for the safe,
expeditious, and economic operation of
aircraft and the protection of life and
property in the air. Each class of land
station may communicate in accordance
with the particular sections of this part
which govern these classes. Land
stations in the Aviation Services in
Alaska may transmit messages
concerning sickness, death, weather, ice
conditions or other matters relating to
safety of life and property if there is no
other established means of
communications between the points in

GCO—Ground Communication Outlet
* * * * *

RCO—Remote Communications

Outlet
* * * * *
RLD—RADAR/TEST
* * * * *

RNV—Radio Navigation Land/DME
RPC—Ramp Control

* * * * *

m 19. Section 87.173 is amended by
revising the entries for 325—405 kHz,
2371.0 kHz, 2374.0 kHz, 2935.0 kHz,
4466.0 kHz, 4469.0 kHz, 4506.0 kHz,
4509.0 kHz, 4582.0 kHz, 4585.0 kHz,
4601.0 kHz, 4604.0 kHz, 4627.0 kHz,
4630.0 kHz, 26618.5 kHz, 26620.0 kHz,
26621.5 kHz, 108.000-117.950 MHz,
118.000-121.400 MHz, 121.600-121.925
MHz, 121.975 MHz, 122.000 MHz,
122.025 MHz, 122.050 MHz, 122.075
MHz, 122.100 MHz, 122.125-122.675
MHz, 122.725 MHz, 122.950 MHz,
122.975 MHz, 123.050 MHz, 123.075
MHz, 123.6-128.8 MHz, 132.025—
135.975 MHz, 136.000-136.400 MHz,
136.425 MHz, 136.450 MHz, 136.475
MHz, 143.900 MHz, 148.150 MHz, 960—
1215 MHz, 1559-1626.5 MHz, 2700—
2900 MHz, and 9000-9200 MHz, adding
entries for 510-535 kHz, 108.000—
117.975 MHz, 143.750 MHz, 406.0-406.1
MHz, and 1559-1610 MHz, and
removing the entries for 510.525 kHz,
143.75 MHz, and 406.025 MHz in the
table in paragraph (b) to read as follows:

§87.173 Frequencies.

in the presence of interference from question and no charge is made for the * * * * *
two-signal, third order intermodulation  communications service. (b) Frequency table:

Frequency or frequency band Subpart Class of station Remarks
325405 KHZ ..o Q RLB o Radiobeacons.
510-535 kHz ... Radiobeacons.
2371.0 kHz ...... [Reserved)].
2374.0 KHZ ..o [Reserved].
2935.0 KHZ ...ooiiieiiiieieeeececeeeeeneeeeeneeneenee | i MA, FAE ..o International HF (NP).
4466.0 kHz [Reserved].
4469.0 kHz [Reserved].
4506.0 kHz [Reserved)].

4509.0 kHz

[Reserved)].
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Frequency or frequency band Subpart Class of station Remarks

4582.0 kHz [Reserved].

4585.0 kHz [Reserved].

4601.0 kHz [Reserved].

4604.0 kHz [Reserved)].

4627.0 kHz [Reserved].

4630.0 kHz [Reserved].

2B618.5 KHZ ...ttt erres eeseeeeeeeeeeas——eeeeeeaaaaa—eteeaeaaaas  eeeeesssssssereeesesensnreeeeeeeannnrrnneen [Reserved].

26620.0 KHZ ... eeaeeeee et et n e e e an eeeeeeaseeeeeeaeeane e e b e e e enees [Reserved].

266271.5 KHZ .. e e e e eeeeeeateeeae e e sae e ae e e e e aes [Reserved].

108.000—-117.950 MHZ ..o Q e RLO .o, VHF omni-range.

108.000—117.975 MHZ ...oooiiiiiiiiieeeeeeeeee Q DGP oo Differential GPS.

118.000—-121.400 MHZ ......covvriieieeeeeeeeee e O s MA, FAC, FAW, GCO, 25 kHz channel spacing.
RCO, RPC.

121.600—-121.925 MHZ .......ovvriiiieeeeee e, LO,LQ e, MA, FAC, MOU, RLT, 25 kHz channel spacing.
GCO, RCO, RPC.

121.975 MHZ oo F o MA, FAW, FAC, MOU ....... Air traffic control oper-

ations.
122.000 MHZ ... F o, MA, FAC, MOU .................. Air carrier and private air-

craft enroute flight advi-
sory service provided by

122.025 MHZ ... F o MA, FAC, MOU .................. AirFt'?:f;‘ic control oper-
122.050 MHZ ..o F o MA, FAC, MOU .................. Aira?rg?fisc-: control oper-
122.075 MHZ oo F o MA, FAW, FAC, MOU ....... Aif?rc:f]fisc-: control oper-
122,100 MHZ ..o F,O e, MA, FAC, MOU .................. Aiﬂ;'c;?fisé control oper-
122.125—-122.675 MHZ ......ovvvreiieeeeeeeee e F o MA, FAC, MOU .................. Ai:IILer]fisc; control oper-
ations; 25 kHz spacing.
122725 MHZ .o Gy L o, MA, FAU, MOU .................. Unicom at airports with no

control tower; Aero-
nautical utility stations.

* * * * * * *

122.950 MHZ ... GyL oo MA, FAU, MOU .................. Unicom at airports with no
control tower; Aero-
nautical utility stations.

122,975 MHZ ..o Gy L o, MA, FAU, MOU .................. Unicom at airports with no
control tower; Aero-
nautical utility stations.

* * * * * * *

128.050 MHZ ..o Gy L o, MA, FAU, MOU .................. Unicom at airports with no
control tower; Aero-
nautical utility stations.

123.075 MHZ .ot [ N MA, FAU, MOU .................. Unicom at airports with no
control tower; Aero-
nautical utility stations.

1283.6—128.8 MHZ .....ooiiiiiiiie e O e MA, FAC, FAW, GCO, 25 kHz channel spacing.
RCO, RPC.
132.025—135.975 MHZ ......oovriiiiieeeeeee e O e MA, FAC, FAW, GCO, 25 kHz channel spacing.

RCO, RPC.
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136.000—136.400 MHZ .......oovviiiiieeieeee e, O,S s MA, FAC, FAW, GCO, Air traffic control oper-

RCO, RPC. ations; 25 kHz channel
spacing.

136.425 MHZ ..o O, S MA, FAC, FAW, GCO, Air traffic control oper-
RCO, RPC. ations.

136.450 MHZ ..o O, S MA, FAC, FAW, GCO, Air traffic control oper-
RCO, RPC. ations.

136.475 MHZ ..o O, S MA, FAC, FAW, GCO, Air traffic control oper-
RCO, RPC. ations.

143.750 MHz [Reserved].

143.900 MHz ... [Reserved)].

148.150 MHz [Reserved].

406.0-406.1 MHz

960-1215 MHz

* *

1559-1610 MHz
1559-1626.5 MHz

* *

2700-2900 MHz

* *

9000-9200 MHz

* *

MA, FAU, FAE, FAT, FAS,

Emergency and distress.

FAC, FAM, FAP.

............ F,Q .cooovieeeeieveciieeeeeeeeeeee. MAJRL, BNV .....................  Electronic aids to air navi-
gation.

............ Q coeeeeeeevveeevieeeeeieeeeiieeee. DGP .. Differential GPS.

............ F,Q .oeeieeeiiieeevceevvceeeeeeeee. MAJRL ... Aeronautical radio-
navigation.

............ Q .evrvvevveeeenieieniee. RLS, RLD .. Alirport surveillance and
weather radar.

............ Q civvviveevveeeviieesiieeeseeee. RLS, RLD ... Land-based radar.

m 20. Section 87.187 is amended by
revising paragraphs (m) and (q) and
adding a new paragraph (ee) to read as
follows:

§87.187 Frequencies.

* * * * *

(m) The frequency 406.0-406.1 MHz
is an emergency and distress frequency
available for use by emergency locator
transmitters. Use of this frequency must
be limited to transmission of distress

and safety communications.
* * * * *

(g)(1) The frequencies in the bands
1545.000-1559.000 MHz, 1610.000—
1626.500 MHz, 1646.500-1660.500
MHz, and 5000.000-5150.000 MHz are
authorized for use by the Aeronautical
Mobile-Satellite (R) Service. The use of
the bands 1544.000-1545.000 MHz
(space-to-Earth) and 1645.500—-1646.500
MHz (Earth-to-space) by the Mobile-
Satellite Service is limited to distress
and safety operations. In the frequency
bands 1549.500-1558.500 MHz,
1610.000-1626.500 MHz 1651.000—
1660.000 MHz, and 5000.000-5150.000
MHz, the Aeronautical Mobile-Satellite
(R) requirements that cannot be
accommodated in the 1545.000—
1549.5000 MHz, 1558.500—-1559.000
MHz, 1646.500-1651.000 MHz, and

1660.000—-1660.500 MHz bands shall
have priority access with real-time
preemptive capability for
communications in the Mobile-Satellite
Service. Systems not interoperable with
the Aeronautical Mobile-Satellite (R)
Service shall operate on a secondary
basis. Account shall be taken of the
priority of safety-related
communications in the Mobile-Satellite
Service.

(2) In the frequency bands 1549.5—
1558.5 MHz, 1610-1626.5 MHz, 1651—
1660 MHz and 5000-5150 MHz, the
Aeronautical-Mobile-Satellite (Route)
Service requirements that cannot be
accommodated in the 1545-1549.5
MHz, 1558.5—-1559 MHz, 1646.5-1651
MHz and 1660-1660.5 MHz bands shall
have priority access with real-time
preemptive capability for
communications in the mobile satellite
service. Systems not interoperable with
the Aeronautical Mobile-Satellite
(Route) Service shall operate on a
secondary basis. Account shall be taken
of the priority of safety-related
communications in the mobile-satellite

service.
* * * * *

(ee) The frequency 121.95 MHz is

authorized for air-to-ground and air-to-
air communications for aircraft up to

13000 feet above mean sea level (AMSL)
within the area bounded by the
following coordinates (all coordinates
are referenced to North American
Datum 1983 (NAD83)):

32-35—-00 N. Lat.; 117-12—00 W. Long.
32—42-00 N. Lat.; 116-56—00 W. Long.
32-41-00 N. Lat.; 116—41-00 W. Long.
32-35-00 N. Lat.; 116—-38—00 W. Long.
32—-31-00 N. Lat.; 117-11-00 W.
Long.

m 21. Section 87.189 is amended by
revising paragraph (c) to read as follows:

§87.189 Requirements for public
correspondence equipment and operations.
* * * * *

(c) A continuous watch must be
maintained on the frequencies used for
safety and regularity of flight while
public correspondence communications
are being handled. For aircraft earth
stations, this requirement is satisfied by
compliance with the priority and
preemptive access requirements of
§87.187(q).

* * * * *

m 22. Section 87.195 is amended by
revising paragraph (a) to read as follows:

§87.195 Frequencies.

(a) ELTs transmit on the frequency
121.500 MHz, using A3E, A3X or NON
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emission. ELTs that transmit on the
frequency 406.0-406.1 MHz use G1D

emission.
* * * * *

m 23. Section 87.199 is revised to read as
follows:

§87.199 Special requirements for 406.0—
406.1 MHz ELTs.

(a) Except for the spurious emission
limits specified in § 87.139(h), 406.0—
406.1 MHz ELTs must meet all the
technical and performance standards
contained in the Radio Technical
Commission for Aeronautics document
titled “Minimum Operational
Performance Standards 406 MHz
Emergency Locator Transmitters (ELT)”
Document No. RTCA/DO-204 dated
September 29, 1989. This RTCA
document is incorporated by reference
in accordance with 5 U.S.C. 552(a), and
1 CFR part 51. Copies of the document
are available and may be obtained from
the Radio Technical Commission of
Aeronautics, One McPherson Square,
1425 K Street NW., Washington, DC
20005. The document is available for
inspection at Commission headquarters
at 445 12th Street, SW., Washington, DC
20554. Copies may also be inspected at
the Office of the Federal Register, 800
North Capital Street NW., suite 700,
Washington, DC.

(b) The 406.0—406.1 MHz ELT must
contain as an integral part a homing
beacon operating only on 121.500 MHz
that meets all the requirements
described in the RTCA Recommended
Standards document described in
paragraph (a) of this section. The
121.500 MHz homing beacon must have
a continuous duty cycle that may be
interrupted during the transmission of
the 406.0-406.1 MHz signal only.

(c) Prior to verification of a 406.0—
406.1 MHz ELT, the ELT must be
certified by a test facility recognized by
one of the COSPAS/SARSAT Partners
that the equipment satisfies the design
characteristics associated with the
COSPAS/SARSAT document COSPAS/
SARSAT 406 MHz Distress Beacon Type
Approval Standard (C/S T.007).
Additionally, an independent test
facility must certify that the ELT
complies with the electrical and
environmental standards associated
with the RTCA Recommended
Standards.

(d) The procedures for verification are
contained in subpart J of part 2 of this
chapter.

(e) An identification code, issued by
the National Oceanic and Atmospheric
Administration (NOAA), the United
States Program Manager for the 406.0—
406.1 MHz COSPAS/SARSAT satellite
system, must be programmed in each

ELT unit to establish a unique
identification for each ELT station. With
each marketable ELT unit the
manufacturer or grantee must include a
postage pre-paid registration card
printed with the ELT identification code
addressed to: NOAA/SARSAT Beacon
Registration, E/SP3, Federal Building 4,
Room 3320, 5200 Auth Road, Suitland,
MD 20746—-4304. The registration card
must request the owner’s name, address,
telephone, type of aircraft, alternate
emergency contact, and other
information as required by NOAA. The
registration card must also contain
information regarding the availability to
register the ELT at NOAA’s online Web-
based registration database at: http://
www.beaconregistration.noaa.gov.
Further, the following statement must
be included: “WARNING ‘‘Failure to
register this ELT with NOAA before
installation could result in a monetary
forfeiture being issued to the owner.”

(f) To enhance protection of life and
property, it is mandatory that each
406.0-406.1 MHz ELT must be
registered with NOAA before
installation and that information be kept
up-to-date. In addition to the
identification plate or label
requirements contained in §§ 2.925 and
2.926 of this chapter, each 406.0-406.1
MHz ELT must be provided on the
outside with a clearly discernable
permanent plate or label containing the
following statement: ‘“The owner of this
406.0—-406.1 MHz ELT must register the
NOAA identification code contained on
this label with the National Oceanic and
Atmospheric Administration (NOAA),
whose address is: NOAA/SARSAT
Beacon Registration, E/SP3, Federal
Building 4, Room 3320, 5200 Auth
Road, Suitland, MD 20746-4304.”
Aircraft owners shall advise NOAA in
writing upon change of aircraft or ELT
ownership, or any other change in
registration information. Fleet operators
must notify NOAA upon transfer of ELT
to another aircraft outside of the owner’s
control, or an other change in
registration information. NOAA will
provide registrants with proof of
registration and change of registration
postcards.

(g) For 406.0-406.1 MHz ELTs whose
identification code can be changed after
manufacture, the identification code
shown on the plant or label must be
easily replaceable using commonly
available tools.

W 24. Section 87.215 is amended by
redesignating paragraphs (c) and (d) as
paragraphs (f) and (g), adding new
paragraphs (c), (d), and (e), and by
removing the Effective Date Note to read
as follows:

§87.215 Supplemental eligibility.
* * * * *

(c) At an airport where only one
unicom may be licensed, eligibility for
new unicom licenses is restricted to
State or local government entities, and
to nongovernmental organizations
(NGOs) that are authorized to apply for
the license by a State or local
government entity whose primary
mission is the provision of public safety
services. All applications submitted by
NGOs must be accompanied by a new,
written certification of support (for the
NGO applicant to operate the applied
for station) by the state or local
government entity. Applications for a
unicom license at the same airport,
where only one unicom may be
licensed, that are filed by two or more
applicants meeting these eligibility
criteria must be resolved through
settlement or technical amendment.

(d) At an airport where only one
unicom may be licensed, the license
may be assigned or transferred only to
an entity meeting the requirements of
paragraph (c) of this section.

(e) An applicant for renewal of a
unicom license shall be granted a
presumptive renewal expectancy
regardless of whether the applicant is
eligible for a new unicom license under
paragraph (c) of this section. Unless the
renewal expectancy is defeated,
applications that are mutually exclusive
with the renewal application will not be
accepted. The renewal expectancy may
be defeated only upon a determination,
following a hearing duly designated on
the basis of a petition to deny or on the
Commission’s own motion, that the
renewal applicant has not provided
substantial service. For purposes of this
paragraph, substantial service means
service which is sound, favorable, and
substantially above a level of mediocre
service during the applicant’s past
license term. If the renewal expectancy
is defeated, the renewal application will
be dismissed unless the renewal
applicant is eligible for a new unicom
license pursuant to paragraph (c) of this

section.
* * * * *

m 25. Section 87.217 is amended by
revising paragraph (a) introductory text
to read as follows:

§87.217 Frequencies.

(a) Only one unicom frequency will
be assigned at any one airport.
Applicants must request a particular
frequency, which will be taken into
consideration when the assignment is
made. The frequencies assignable to

unicoms are:
* * * * *
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W 26. Section 87.421 is amended by
revising paragraph (c) to read as follows:

§87.421 Frequencies.
* * * * *

(c) Frequencies in the band 121.600—
121.925 MHz are available to control
towers and RCOs for general air traffic
control communications. The antenna
heights shall be restricted to the
minimum necessary to achieve the
required coverage. Channel spacing is
25 kHz.

* * * * *

m 27. Section 87.475 is amended by
revising paragraphs (b)(2) and (c)(2)
introductory text to read as follows:

§87.475 Frequencies.
* * * * *

(b) * *x %

(2) Radiobeacon stations enable an
aircraft station to determine bearing or
direction in relation to the radiobeacon
station. Radiobeacons operate in the
bands 190-285 kHz; 325—435 kHz; 510—
525 kHz; and 525-535 kHz.
Radiobeacons may be authorized,
primarily for off-shore use, in the band
525-535 kHz on a non-interference basis
to travelers information stations.

* * * * *

(c) * x %

(2) The frequencies available for
assignment to radionavigation land test
stations for the testing of airborne
receiving equipment are 108.000 and
108.050 MHz for VHF omni-range;
108.100 and 108.150 MHz for localizer;
334.550 and 334.700 MHz for glide
slope; 978 and 979 MHz (X channel)/
1104 MHz (Y channel) for DME; 1030
MHez for air traffic control radar beacon
transponders; 1090 MHz for Traffic
Alert and Collision Avoidance Systems
(TCAS); and 5031.0 MHz for microwave
landing systems. Additionally, the
frequencies in paragraph (b) of this
section may be assigned to
radionavigation land test stations after
coordination with the FAA. The

following conditions apply:

Subpart R—[Removed and Reserved]

m 28. Remove and reserve subpart R.
m 29. Section 87.529 is revised to read as
follows:

§87.529 Frequencies.

Prior to submitting an application,
each applicant must notify the
applicable FAA Regional Frequency
Management Office. Each application
must be accompanied by a statement
showing the name of the FAA Regional
Office and date notified. The
Commission will assign the frequency.

Normally, frequencies available for air
traffic control operations set forth in
Subpart E will be assigned to an AWOS,
ASOS, or to an ATIS. When a licensee
has entered into an agreement with the
FAA to operate the same station as both
an AWOS and as an ATIS, or as an
ASOS and an ATIS, the same frequency
will be used in both modes of operation.

PART 95—PERSONAL RADIO
SERVICES

m 30. The authority citation for part 95
continues to read as follows:

Authority: Sections 4, 303, 48 Stat. 1066,
1082, as amended; 47 U.S.C. 154, 303.

m 31. Section 95.655 is amended by
revising paragraph (a) to read as follows:

§95.655 Frequency capability.

(a) No transmitter will be certificated
for use in the CB service if it is equipped
with a frequency capability not listed in
§95.625, and no transmitter will be
certificated for use in the GMRS if it is
equipped with a frequency capability
not listed in § 95.621, unless such
transmitter is also certificated for use in
another radio service for which the
frequency is authorized and for which
certification is also required.
(Transmitters with frequency capability
for the Amateur Radio Services and
Military Affiliate Radio System will not

be certificated.)
* * * * *

[FR Doc. 04-13323 Filed 6—10-04; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Parts 191, 192, 195, and 199

[Docket No. RSPA-99-6106; Amdt. Nos.
191-16, 192-94, 195-81, 199-20]

RIN 2137-AD35

Pipeline Safety: Periodic Updates to
Pipeline Safety Regulations (2001)

AGENCY: Research and Special Programs
Administration (RSPA), U.S.
Department of Transportation (DOT).
ACTION: Final rule.

SUMMARY: This final rule is part of an
effort by RSPA to periodically update
the pipeline safety regulations. This rule
incorporates the most recent editions of
the voluntary consensus standards and
specifications referenced in the Federal
pipeline safety regulations to enable
pipeline operators to utilize the most
current technology, materials, and

industry practices in the design,
construction, and operation of their
pipelines. This rule also increases the
design pressure limitation for new
thermoplastic pipe, allows the use of
plastic pipe for certain bridge
applications, increases the time period
for revision of maximum allowable
operating pressure after a change in
class location, clarifies welding
requirements, and makes various other
editorial clarifications and corrections.
This final rule does not require pipeline
operators to undertake any significant
new pipeline safety initiatives.

DATES: This final rule takes effect on
July 14, 2004. The incorporation by
reference of certain publications listed
in the rule is approved by the Director
of the Federal Register as of July 14,
2004.

FOR FURTHER INFORMATION CONTACT:
Gopala K. Vinjamuri by telephone at
(202) 366—4503, by fax at (202) 366—
4566, by e-mail at
gopla.vinjamuri@rspa.dot.gov, or by
mail at U.S. Department of
Transportation, RSPA/Office of Pipeline
Safety, Room 7128, 400 Seventh Street,
SW, Washington, DC 20590-0001.
Copies of this document or other
material in the docket can be reviewed
by accessing the Docket Management
System’s home page at http://
www.dms.dot.gov. General information
on the Federal pipeline safety program
is available at the Office of Pipeline
Safety Web site at http://
www.ops.dot.gov.

SUPPLEMENTARY INFORMATION:

Background

This final rule is a periodic update of
RSPA’s pipeline safety regulations to
incorporate the most recent editions of
the voluntary consensus standards and
specifications referenced at 49 CFR Part
192, Appendices A and B, and 49 CFR
Part 195.3. This rule also makes several
other revisions and clarifications to
improve the consistency and accuracy
of the pipeline safety regulations. RSPA
previously issued final rules on May 27,
1996 (61 FR 26121) and February 17,
1998 (63 FR 7721) that updated
references to the consensus standards
publications incorporated by reference
in the pipeline safety regulations, and
made various editorial clarifications and
corrections. On March 22, 2000, RSPA
issued a Notice of Proposed Rulemaking
(NPRM) (65 FR 15290) proposing to
amend the sections incorporating
consensus standards to update to the
current editions. Additionally, RSPA
proposed to increase the pressure
limitation for new thermoplastic pipe,
to allow plastic pipe on bridges, to
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clarify welding requirements, to revise
the hazardous liquid pipeline accident
reporting definition, to clarify the
definition of a gas transmission line,
and make other editorial clarifications
and corrections to certain sections of the
Federal pipeline safety regulations.

RSPA received a total of thirty written
comments on the proposals in the
NPRM. Eighteen of the comments were
from the gas pipeline operators, six were
from trade associations including the
American Petroleum Institute, the
American Gas Association, the National
Fire Protection Association, the Texas
Natural Gas Association, and the New
England Gas Association, and the
remaining six were from the Gas Piping
Technology Institute, the Iowa State
Public Service Commission, two
advocacy groups, and two industry
consultants. We also received
recommendations and comments by the
National Association of Pipeline Safety
Representatives (NAPSR), a non-profit
association of officials from State
agencies that participate in RSPA’s
Federal pipeline safety regulatory
program, and recommendations by the
State Industry Regulatory Review
Committee (SIRRC). The Technical
Pipeline Safety Standards Committee
(TPSSC) and the Technical Hazardous
Liquid Pipeline Safety Standards
Committee (THLPSSC), which were
established by statute to evaluate and
comment on pipeline safety issues,
discussed the proposed amendments
during their May 20, 2000 meeting and
provided comments on the proposals in
the NPRM. The relevant comments are
summarized and discussed under each
issue area below.

Standards Incorporated by Reference

RSPA’s Office of Pipeline Safety
participates in more than 25 national
voluntary consensus standards
committees and adopts standards when
they are applicable. The Federal
pipeline safety regulations incorporate
by reference all or portions of over 60
consensus standards and specifications
for the design, construction, and
operation of gas and hazardous liquid
pipelines that were developed and
published by recognized technical
organizations, including the American
Petroleum Institute (API), ASME
International (ASME), American Society
for Testing and Materials (ASTM),
Manufacturers Standardization Society
of the Valve and Fittings Industry
(MSS), American Gas Association
(AGA), and the National Fire Protection
Association (NFPA). The standards and
specifications incorporated for gas
pipelines, formerly in Appendix A to
part 192 are now found at 49 CFR Part

192.7 and in Appendix B to Part 192.

Those incorporated for hazardous liquid

pipelines are found at 49 CFR 195.3.

These documents can be obtained by

contacting the following organizations:

1. The American Society for Testing and
Materials, 100 Barr Harbor Drive,
West Conshohocken, PA 19428

2. ASME International, Three Park
Avenue, New York, NY 10016-5990

3. Manufacturers Standardization of
Valves and Fittings Industry, Inc.,
127 Park Street NW, Vienna, VA
22180

4. The National Fire Protection
Association, 1 Batterymarch Park,
P.O. Box 9101, Quincy, MA 02260-
9101

These documents are also available
for inspection at the following locations:

1. Office of Pipeline Safety, Room 7128,
U.S. Department of Transportation,
400 7th Street SW, Washington, DC
20590

2. Office of the Federal Register, 800 N.
Capitol Street, NW, Suite 700,
Washington, DC 20408

The organizations responsible for
developing these standards and
specifications periodically publish
revised editions incorporating the most
current technology. This rule updates
the Federal pipeline safety regulations
to reflect the most recent editions of
each standard and specification
incorporated by reference to enable
pipeline operators to utilize the latest
technology, materials, and engineering
practices. Because some of the standards
proposed in the NPRM are no longer
available, we reviewed and referenced
the next available edition. Adoption of
these updated documents ensures that
pipeline operators will not be
unnecessarily burdened with outdated
material, design, and construction
requirements.

The order and appearance of the
consensus standards in the CFR has also
been updated and clarified. The
standards are set forth by name and
version date in the proposed
amendments to 49 CFR Part 192,
Appendices A and B, and 49 CFR 195.3.
In general, the only change is to
reference the new edition and year of
publication. On October 31, 2001, API
appended errata to the 19th edition of
the API 1104 standard, “Welding of
Pipelines and Related Facilities,” which
we have reviewed and accepted as part
of the document for the purposes of this
final rule. No substantive changes are
associated with these errata. In addition
to adopting the most recent editions of
the standards and specifications already
incorporated by reference in the
pipeline safety regulations, this final

rule adopts one new technical
document, the Plastics Pipe Institute’s
technical report entitled, ‘“Policies and
Procedures for Developing Hydrostatic
Design Basis (HDB), Pressure Design
Basis (PDB), and Minimum Required
Strength (MRS) Ratings for
Thermoplastic Piping Materials or Pipe”
(PPI TR-3/2000 or the “PPI Technical
Report”). Sections 192.7 and 195.3 will
continue to govern the applicability of
all documents incorporated by
reference.

Other than certain editorial
corrections suggested by the API, we did
not receive any comments on the
substance of the updated consensus
standards publications and other
documents. However, with respect to
adopting the 42nd edition of the API 5L
standard, Specification for Line Pipe,
and the 19th edition of the API 1104
standard, ““Welding of Pipelines and
Related Facilities,” the following issues
are noteworthy. The 42nd edition of the
API 5L standard is substantially
different from the 41st edition
referenced previously in the CFR. The
42nd edition of the API 5L specification,
which has been adopted in its entirety,
prescribes two performance
specification levels (PSL-1 and PSL-2)
for manufactured line pipe. Designers
now have the option to use either the
PSL~1 specification with the attendant
supplementary requirements (SRs), or
the more restrictive PSL-2 specification
for which many SRs are mandatory. It
is also important to note that certain
critical aspects of the PSL-2
specification, such as the mandatory
fracture toughness requirements, are
considered minimum requirements.
Therefore, designers must evaluate,
among other things, the actual
requirements for fracture toughness,
strength level, weldability, and quality
assurance measures for each pipeline
application and the actual requirements
should be reflected in the pipe and
component purchase specifications. We
encourage pipeline designers to
carefully review the updated 5L
specification and take advantage of the
improved quality of pipe manufactured
under PSL-2 requirements. The
mandatory minimum fracture toughness
requirements of the PSL-2 specification,
and other recent developments
including tighter dimensional
tolerances, stricter controls on chemical
composition, more stringent quality
assurance measures, and enhanced
record keeping requirements make PSL—
2 pipe highly suitable for natural gas
and hazardous liquid pipeline
applications. RSPA is currently
considering amending the pipeline
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safety regulations to require the use of
PSL-2 quality level or better pipe for all
future pipeline construction.

The 19th edition of the APT1 1104
standard, “Welding of Pipelines and
Related Facilities,” certain portions of
which are incorporated by reference, is
also substantially different from the
edition referenced previously. As noted
by several commenters, there are
significant differences in the acceptance
criteria between the ultrasonic test (UT)
method and the radiography test (RT)
method for weld quality. First, some
commenters suggested that adopting the
new standard be postponed until the
acceptance criteria for RT and UT could
be equalized. In our judgment however,
equalizing the acceptance criteria is not
practical because UT and RT are
distinctly different methods providing
different sensitivity and capability.
Therefore, we will continue to accept
the use of either method, along with the
corresponding acceptance criteria.
Secondly, in addition to being capable
of discerning cracks and crack-like
defects, UT methods must be capable of
discerning defect indications that would
be acceptable under “workmanship
acceptance criteria.” This is important
because under 49 CFR 192.241(c) and
195.228(b), the acceptability of a weld
that is nondestructively tested is
determined according to the API 1104
standard. However, if a girth weld is
unacceptable under that standard for a
reason other than a crack, Appendix A
of API 1104, ““Alternate Acceptance
Standard for Girth Welds,” may
determine its acceptability. Therefore,
certain planar defects—such as lack of
fusion and weld undercut—can be
further assessed under that Appendix.

Since the closing date for comments
to the NPRM, we note that a few
standards have been issued with more
recent publication dates than those
being adopted herein. We intend to
identify all relevant standards that have
been amended since the currently
adopted standards were issued and will
propose to adopt the new editions as
appropriate in 2004.

Plastics Pipe Institute (PPI) Technical
Report

In the NPRM, we proposed to
incorporate by reference the Plastics
Pipe Institute’s technical report entitled,
“Policies and Procedures for Developing
Hydrostatic Design Basis (HDB),
Pressure Design Basis (PDB), and
Minimum Required Strength (MRS)
Ratings for Thermoplastic Piping
Materials or Pipe” (PPI TR—3/2000 or
the “PPI Technical Report”). The PPI
technical report provides a method for
determining the hydrostatic design basis

(HDB) for pipelines operating at any
temperature by using the arithmetic
interpolation procedure in Part D2 of
the report entitled, “Policy for
Determining Long-Term Strength
(LTHS) by Temperature Interpolation.”
Incorporation of this report will provide
gas distribution pipeline operators with
the flexibility to design safe
thermoplastic pipeline systems at a
wide range of operating temperatures.
Our proposal to incorporate the PPI
technical report by reference for the first
time did not draw any objection by the
commenters. Therefore, the report will
be referenced in the gas pipeline safety
regulations at 49 CFR 192.121, ‘“Design
of Plastic Pipe.”

Other Revisions

In addition to the incorporation by
reference of the most recent editions of
voluntary consensus standards and
other documents, it was proposed that
the design pressure limitation for new
thermoplastic pipe be increased, that
plastic pipe be permitted for certain
bridge applications, that the time period
for revising maximum allowable
operating pressure (MAOP) when a
change in class location occurs be
modified, that certain welding
requirements be clarified, that strength
test requirements for components be
modified, that the definition of a
hazardous liquid pipeline accident be
revised, and that numerous editorial
changes and clarifications be made.
With a few exceptions, the comments
were generally supportive of these
proposals, although one commenter
suggested that substantive changes to
the regulations would be more
appropriately handled in a proceeding
separate from a periodic update of
referenced industry standards.

Definition of a Gas Transmission Line.
Section 192.3

Section 192.3 defines the term
“transmission line,” in part, by the
nature of the entities between which the
gas is being transported. Under
subparagraph (a) of the definition,
pipelines that transport gas from a
gathering line or storage facility to a
distribution center, storage facility, or
“large volume customer” that is not
downstream of a distribution center may
be considered transmission lines. A
large volume customer, in turn, is a
customer who may receive similar
volumes of gas as a distribution center,
and includes factories, power plants,
and institutional gas users. However,
the definition of a large volume
customer appears in subparagraph (c),
which deals only with the
transportation of gas within a storage

field. Because the definition of “large
volume customer” relates directly to the
definition of “transmission line,” the
proposed amendment would clarify the
application of the term by removing it
from subparagraph (c) and placing it in
a separate paragraph. Several
commenters suggested that the term
“transmission line” not be defined in
terms of a “large volume customer” at
all. Two commenters suggested
modifying the term “distribution
center” so that it would be broad
enough to encompass these entities. In
our judgment, however, it is useful to
distinguish between (local) distribution
centers and large volume customers.
Therefore, we adopt the amendment as
proposed.

Design of Plastic Pipe. Section 192.121

Section 192.121 prescribes the
formula for determining the hydrostatic
design pressure for thermoplastic pipe.
This section allows for design pressures
based on the long-term hydrostatic
strength (LTHS) to be determined in
accordance with the corresponding
listed pipe material specification
determined at certain temperatures. The
proposed amendment to § 192.121
incorporates the PPI technical report
which provides an enhanced
methodology to establish the hydrostatic
design basis (HDB) and LTHS design
parameters for thermoplastic pipe. The
report also provides for interpolating
HDB and LTHS data at specified
temperatures, namely 70 °F (23 °C), 100
°F (38 °C), 120 °F (49 °C) and 140 °F (60
°C). With the improvement over time of
polyethylene materials technologies and
pipe manufacturing processes,
thermoplastic pipe performance and
reliability has improved significantly
and the proposed amendment will
provide greater flexibility to pipe
designers without compromising safety.
In our judgment, the incorporation of
the PPI technical report as a guide to
interpolate the test data for pipe HDB
and LTHS at intermediate temperatures
will result in a corresponding
improvement in the accuracy of
determining thermoplastic pipe design
parameters. Therefore, we adopt the
amendment as proposed.

Design Limitations for Plastic Pipe.
Section 192.123

Section 192.123(a) limits the design
pressure for thermoplastic pipe
calculated in §192.121 to less than or
equal to 100 psig (689 kPa) for pipe used
in gas distribution systems or in Class
3 and 4 locations. The proposed
amendment to §192.123(a) allows a
maximum design pressure of 125 psig
(862 kPa) for thermoplastic pipe
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designed in accordance with § 192.121.
After the effective date of this rule,
design pressures at operating
temperatures other than those specified
in the material specifications listed in
ASTM 2513 would be established as
provided for in Part D2 of the PPI
technical report (see above discussion
on the amendment of § 192.121).
Therefore, the increase in pressure
would correspond with the increased
margin of safety resulting from the more
reliable means of establishing the design
pressure parameters using the PPI
technical report. Eleven of the
commenters agreed that the proposed
increase in the design pressure
limitation was warranted. AGA, for
example, noted that modern
polyethylene pipe was already being
operated at pressures greater than 100
psig pursuant to waivers granted by
State pipeline safety regulators and that
such use had thus far proven to be
reliable. AGA further contended that the
reliability of newer polyethylene pipe
was supported by laboratory and field
analysis of the LTHS of these
polyethylene materials. Copies of the
AGA petitions are included in the
docket. Bay State and Northern Natural
Gas suggested that the design pressure
limitation be established per
International Organization for
Standardization (ISO) standards, which
allow any design pressure permitted by
the measured HDB. UGI Utilities
suggested an even higher maximum
allowable pressure. However, because
there is insufficient data to conclude
that such pressures would provide
adequate safety to the public, we
conclude that prescribing a maximum
pressure higher than 125 psig is
unsupported at this time. It is important
to note that the design pressure
limitation increase only applies to
thermoplastic pipe produced after the
effective date of this rule, i.e., to pipe
newly produced in accordance with the
PPI technical report method. Therefore,
in the absence of a waiver, existing pipe
would continue to be limited to a
maximum operating pressure of 100
psig. Finally, members of the TPSSC
raised the issue that it might be
necessary to mandate greater burial
depth to mitigate any unknown level of
consequences of a failure at higher
operating pressure. The committee
concluded that this matter would be
more appropriately addressed in future
rulemaking. Having considered all these
comments, we adopt the amendment as
proposed.

Valves. Section 192.145

Section 192.145 sets forth the
minimum design requirements for

valves used in gas pipeline systems and
requires that valves meet the API 6D
“Specification for Pipeline Valves (Gate,
Plug, Ball, and Check Valves)” standard,
“or equivalent.” The proposed
amendment would have removed the
words “or equivalent” from this
provision. The intent of the amendment
was to reduce the burden of making ad
hoc determinations of whether
alternative standards are equivalent to
the API 6D standard. The removal of the
words “‘or equivalent” from this
provision was opposed by 15
commenters, who contended that the
amendment would be a major change
with considerable impact to the
industry. It was also pointed out that
there was no discussion on this issue in
the preamble to the NPRM. Some of the
comments included extensive material
describing the variety of valve standards
they felt were equivalent to API 6D,
including API 600, ANSI B16.34, and
ANSI B16.38, and contended that the
level of safety provided by these
alternative standards was demonstrably
adequate. The TPSSC discussed the
matter at length, questioned the need for
the amendment, and recommended that
the amendment not be adopted in the
final rule.

In our judgment, API 6D is the valve
standard accepted worldwide and we
remain concerned about the
practicability of making repeated
determinations of whether alternative
standards are equivalent to the API 6D
standard. Nevertheless, we have
concluded that the use of any design
standard that results in a performance
level equivalent to that of the valves
made under the API 6D standard is
acceptable. In light of the comments
received, we considered the following
two options: (1) Not to adopt the
proposed amendment, or (2) modify the
language by adding, “* * * orto a
standard that provides a level of
performance equivalent to that of API
6D.” Upon further consideration, we
have determined that the later option
satisfies both the original intent of the
proposed amendment and the concerns
of the commenters. Therefore, we adopt
the amendment as modified.

Welding Procedures. Section 192.225

The proposed amendment, which was
recommended by NAPSR, requires
operators to qualify welding procedures
under Section 5 of the API 1104
standard or Section IX of the ASME
Boiler and Pressure Vessel Code. The
intent of the amendment is to
harmonize this provision with
§192.227, which references API 1104
and Section IX of the ASME Boiler and
Pressure Vessel Code. We have not

accepted SIRRC’s suggestion that the
welding qualification regulations allow
“other accepted welding standards”
because we are not aware of any other
widely accepted pipeline welding
standards. Therefore, we adopt the
amendment as proposed.

Limitations on Welders. Section 192.229

Section 192.229 prohibits welders
from performing welds on pipeline
components to be operated at a hoop
stress of 20 percent or more of SMYS
unless the welder has performed a test
weld meeting the acceptance criteria of
Sections 6 or 9 of API 1104 during the
preceding six calendar months. In
response to requests for increased
flexibility with regard to the time
period, the proposed amendment would
provide an alternative where welders
who regularly perform production
welds could maintain an ongoing
qualification status by making
acceptable test welds at least two times
in a calendar year, but at intervals not
exceeding 772 months. Although
supportive of the idea, many
commenters noted that the proposed
language was confusing. We agree with
the commenters and have revised the
language without affecting the intent of
the proposed rule change. The revised
language is as follows:

(1) May not weld on pipe to be operated
at a pressure that produces a hoop stress of
20 percent or more of SMYS unless within
the preceding 6 calendar months the welder
has had one weld tested and found
acceptable under section 6 or 9 of API 1104.
Alternatively, welders may maintain an
ongoing qualification status by performing
welds tested and found acceptable under the
acceptance criteria at least twice each
calendar year, but at intervals not exceeding
7Y2 months. A welder qualified under an
earlier edition of a standard listed in
Appendix A may weld but may not requalify
under that earlier edition; and

The intent of the amendment is to
provide flexibility in meeting the
qualification requirements for welders
who regularly perform production
welds which are tested under the same
acceptance criteria for test welds
referenced in Sections 6 and 9 of API
1104, while ensuring that first time
welders and welders who perform
welds infrequently are (re)qualified
prior to welding. Therefore, we adopt
the amendment as modified.

Inspection of Test Welds. Section
192.241

The proposed amendment to
§ 192.241(a) requires that visual
inspection of a weld be conducted “by
an inspector qualified by appropriate
training and experience.” Although this
amendment directly followed a NAPSR
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recommendation, SIRRC suggested that
the use of the term “inspector” may be
problematic and suggested changing it
to “person.” One commenter noted that
the reasons for the proposed
amendment were not discussed in the
preamble to the NPRM and suggested
that the amendment not be adopted.
Although we agree that the use of the
term inspector may well be problematic,
in our judgment, the term “individual”
is more suitable than the term “person”
for this purpose and does not affect the
intent of the proposed amendment.
Therefore, we adopt the amendment as
modified.

Installation of Plastic Pipe. Section
192.321

Recent advances in thermoplastic
pipe performance and reliability have
made it suitable for certain aboveground
applications. In response to a petition
by the Gas Piping Technology
Committee (GPTC) and other comments,
RSPA has concurred with a number of
state waivers allowing plastic pipe
installation on bridges. These waivers
require that the pipe be well protected
from mechanical damage, elevated
temperatures, and ultraviolet radiation
exposure. The proposed amendment
would permit the use of plastic pipe
across bridges, but closely tracks the
conditions set forth in these state
waivers. All comments on the subject
supported the amendment. A majority
of these commenters also suggested that,
as long as the pipe is protected in
accordance with the conditions set forth
in the proposed rule, the use of
thermoplastic pipe for other
aboveground installations including
railway crossings, highway bridges, and
similar structures should be permitted.
However, the GPTC technical report,
“Installation of Plastic Gas Pipeline
Across Bridges,” which is available in
this docket, did not provide sufficient
justification for accepting these
modifications. Therefore, we adopt the
amendment as proposed.

Strength Test Requirements for Steel
Pipe To Operate at a Hoop Stress of 30
Percent or More of SMYS. Section
192.505

Under § 192.505(d), the strength test
requirements for pipeline components,
including non-standard components
such as flanges, can be satisfied by
pressure testing, and those for
components manufactured in quantity
can be satisfied by prototype testing.
The proposed amendment would enable
manufacturers to establish a pressure
rating by use of standard pressure
ratings in the ASME/ANSI B16.5, “Pipe
Flanges and Flange Fittings”” or MSS

SP44, “Steel Pipe Flanges” material
specifications, or alternatively, through
unit stress calculations. The proposed
amendment would add a new
subparagraph (d)(3):

The component carries a pressure rating
established through ASME/ANSI, MSS
specification, (ibr, see § 192.7) or a pressure
rating established by unit stress calculations
as described in § 192.143.

The determination of the strength of
a non-standard component by unit
stress calculations is of particular
relevance to situations where one-of-a-
kind, non-standard components are
fabricated and the component strength
is not determined by pressure testing,
prototype testing, or use of standard
pressure ratings in a listed material
specification. Five of the six
commenters supported the proposed
amendment. One commenter suggested
that qualifying a component by unit
stress calculations alone would be
inadequate. Notably, unit stress analysis
is contemplated in the regulations as
part of the design requirements at
§192.143, which also requires the
analysis of loading stresses and other
design parameters. The proposed
amendment was endorsed by the GPTC,
which acknowledged that the unit stress
of non-standard components should be
individually analyzed and pressure
tested to ensure compliance. GPTC
noted that the use of ASME/ANSI and
MSS material specifications to establish
pressure ratings has been routine for
many years for manufactured standard
components. In our judgment, the
proposed amendment provides
additional flexibility to determine
component strength and maintains the
limitation that pressure ratings
established by unit stress calculations
may not exceed the ratings listed in the
standard material specifications.
Therefore, we adopt the amendment as
proposed.

Change in Class Location: Confirmation
or Revision of Maximum Allowable
Pressure. Section 192.611

Section 192.611(d) allows 18 months
for a gas pipeline operator to confirm or
revise the maximum allowable
operating pressure (MAOP) of a pipeline
after a change in class location. The
proposed amendment would increase
the time period from 18 months to 24
months, and clarify that the 24-month
time period begins when a building or
buildings are ready for occupancy and
not when the operator discovers that
there are new buildings or completes a
class location review. Although the
proposed change was unopposed by
most commenters, some SIRRC

members and one other commenter
objected to the adoption of a 24-month
time period because it would have an
adverse impact on operators without
any corresponding benefit. Upon further
consideration, we adopt the increase in
the time period from 18 months to 24
months as proposed, but modify the
proposed language to clarify that the
time period begins when the results of
a study conducted under § 192.609
indicate a change in class location.
Moreover, this result is also consistent
with the intent of Section 854.2 of
standard ASME B31.8. Therefore, we
adopt the proposed language.

Damage Prevention Program. Section
192.614

The proposed amendment was
intended to clarify the circumstances,
such as an emergency situation, when
an operator may not be able to provide
temporary marking of buried pipelines
in an area of intended excavation
activity. Many commenters, including
SIRRC, expressed confusion concerning
the proposed amendment and noted that
there was no discussion in the preamble
to the NPRM. Upon further
consideration, we have determined that
withdrawing the proposed amendment
will not significantly affect the level of
safety. However, we intend to
reexamine this issue at a later date.
Therefore, the proposed amendment is
not adopted.

Distribution Systems; Leakage Surveys.
Section 192.723

Section 192.723 requires operators of
gas distribution systems to perform
periodic leak surveys. For areas outside
business districts, the prescribed
minimum interval is “as frequently as
necessary * * * but not exceeding 5
years.” The proposed amendment
would provide flexibility in performing
the 5 year leak detection surveys by
allowing up to 63 months between
surveys. The intent of the amendment
was to allow flexibility for inclement
weather or other unforeseen
circumstances. The commenters
expressed confusion as to definition of
certain other terms in the provision,
such as “cathodically unprotected
lines,” and questioned the need for the
additional three months. Two of the
commenters noted that there was no
discussion of this amendment in the
preamble to the NPRM. Operators
should plan adequately to ensure that
the leak survey interval outside business
districts is conducted every five years.
However, we recognize the need for
some flexibility in the scheduling of
these leakage surveys. Therefore, we are
adopting language to require that
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leakage surveys outside of business
districts be conducted at least once
every five calendar years at internals not
exceeding 63 months.

Definition of Maximum Operating
Pressure. Section 195.2

The proposed amendment would
include the definition of the term
“maximum operating pressure” as the
maximum pressure at which a liquid
pipeline or pipeline segment may be
normally operated under Part 195. No
comments were filed in opposition to
the amendment. Therefore, we adopt the
amendment as proposed.

Accident Reporting. Section 195.50

In the NPRM, RSPA proposed to
eliminate the accident reporting criteria
discrepancy between Parts 192 and 195
by modifying § 192.50(e) to ensure that
the criteria are the same for both gas and
hazardous liquid pipelines. This issue
was addressed and resolved in a
separate proceeding under a final rule
issued on January 8, 2002 (67 FR 831).
Therefore, there is no need to address
this issue in this final rule.

Welding Procedures. Section 195.214

Based on the preceding discussion of
§192.225, we adopt the amendments to
§195.214 as proposed.

Inspection of Test Welds. Section
195.228

Based on the preceding discussion at
§192.241, we adopt the amendment to
§195.228 as modified.

Public Education. Section 195.440

Section 195.440 requires hazardous
liquid pipeline operators to establish a
continuing educational program to
enable individuals to recognize pipeline
emergencies and report them to the
operator and to the authorities. The
proposed amendment would have
added One Call centers to the list of
entities for required reporting of
emergencies. Two of the three
responders opposed the amendment,
noting that the role of One Call centers
is for prior notification of intended
excavation activities to facilitate
temporary marking and not for actual
emergency response. Upon further
consideration, we have determined that
the amendment, as proposed, does not
achieve its intended purpose. Therefore,
the proposed amendment is not
adopted.

Rulemaking Analyses

Executive Order 12866 and DOT
Regulatory Policies and Procedures

The Department of Transportation
does not consider this action to be a

significant regulatory action under
Section 3(f) of Executive Order 12866
(58 FR 51735; Oct. 4, 1993) and,
therefore, was not subject to review by
the Office of Management and Budget.
This rule is not significant under the
DOT’s regulatory policies and
procedures (44 FR 11034; Feb. 26,
1979). This rule amends the pipeline
safety regulations to reference the most
recent editions of the voluntary industry
consensus standards already
incorporated by reference in the
pipeline safety regulations, gives
pipeline operators additional flexibility
in the use of thermoplastic pipe, and
makes certain clarifications and
corrections. These revisions are
consistent with the President’s goal of
regulatory reinvention and the
improvement of customer service to the
American people. There are minimal
costs for pipeline operators to comply
with this rule because the consensus
standards were developed and
published by authoritative organizations
associated with the petroleum industry
and voluntary adherence to them has
been a regular industry practice for
decades. The latest editions of the
consensus standards have already been
implemented by pipeline operators
throughout the United States to increase
the safety and reliability of their
pipeline systems. A draft regulatory
evaluation was prepared for the NPRM
and no comments were received. A final
regulatory evaluation is available in the
docket.

Executive Order 13132

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132 (“Federalism”). This rule does
not propose any regulation that: (1) Has
substantial direct effects on the States,
the relationship between the national
government and the States, or the
distribution of power and
responsibilities among the various
levels of government; (2) imposes
substantial direct compliance costs on
State and local governments; or (3)
preempts State law. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply.
Further, this rule does not have
sufficient impacts on federalism to
warrant the preparation of a federalism
assessment.

Executive Order 13175

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13084, (“Consultation and Coordination
with Indian Tribal Governments.”)
Because this rule does not significantly

or uniquely affect the communities of
the Indian tribal governments, the
funding and consultation requirements
of Executive Order 13175 do not apply.

Executive Order 13211

This final rule is not a significant
energy action under Executive Order
13211. It is not a significant regulatory
action under Executive Order 12866 and
is not likely to have a significant
adverse effect on the supply,
distribution, or use of energy. Further,
this rule has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action.

Regulatory Flexibility Act

In this action, RSPA is incorporating
by reference industry consensus
standards that are developed and
published by authoritative organizations
associated with the petroleum industry.
The standards development process
utilized by these organizations gives
pipeline operators of all sizes the
opportunity to fully participate in the
consensus building process.
Consequently, these industry codes and
standards are well known and have
been implemented by small and large
pipeline operators throughout the
United States and in some cases,
internationally. Moreover, RSPA’s
interactions with operators’ associations
have presented no reason to expect that
this action would have a significant
economic impact on smaller operators.
In addition, no significant adverse
comments were received from small
entities during the notice and comment
period. Because this final rule provides
relief from adherence to outdated
standards and provides additional
operating flexibility to pipeline
operators of all sizes, and will not
impose additional economic impacts for
government units, businesses, or other
organizations, I certify, under Section
605 of the Regulatory Flexibility Act (5
U.S.C. 605) that this final rule will not
have a significant economic impact on
a substantial number of small entities.

Paperwork Reduction Act

This final rule contains no new
information collection requirements or
additional paperwork burdens.
Therefore, submitting an analysis of the
burdens to OMB pursuant to the
Paperwork Reduction Act was
unnecessary.

Unfunded Mandates Reform Act of 1995

This final rule does not impose
unfunded mandates under the
Unfunded Mandates Reform Act of
1995. It does not result in costs of $100
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million or more to either State, local, or
tribal governments, in the aggregate, or
to the private sector, and is the least
burdensome alternative that achieves
the objective of the rule.

Environmental Assessment

RSPA has analyzed this action for
purposes of the National Environmental
Policy Act (42 U.S.C. 4321 et seq.). To
the extent the most recent editions of
the standards incorporated by reference
adopt improvements in pipeline
materials and control technologies, their
application is generally associated with
facilities located within the existing
rights-of-way. This action does not lead
directly to any construction project or
involve any land acquisition. It does not
induce significant impacts to land use,
does not have a significant impact on
any natural, cultural, recreational,
historic or other resource, does not
involve any significant air, water, or
noise quality impacts, does not impact
travel patterns, and does not otherwise
have any significant environmental
impacts. Accordingly, I have
determined that this final rule does not
constitute a major Federal action
significantly affecting the quality of the
human environment. An Environmental
Assessment was prepared for the NPRM.
No comments were received. A finding
of no significant impact has been signed
and placed in the docket.

List of Subjects
49 CFR Part 191

Pipeline safety, Reporting and
recordkeeping requirements.

49 CFR Part 192

Incorporation by reference, Natural
gas, Pipeline safety, Reporting and
recordkeeping requirements.

49 CFR Part 195

Anhydrous ammonia, Carbon dioxide,
Incorporation by reference, Petroleum,
Pipeline safety, Reporting and
recordkeeping requirements.

49 CFR Part 199

Drug testing, Pipeline safety,
Reporting and recordkeeping
requirements, Safety, Transportation.

m In consideration of the foregoing,
RSPA amends 49 CFR Parts 191, 192,
195, and 199 as follows:

PART 191—TRANSPORTATION OF
NATURAL AND OTHER GAS BY
PIPELINE; ANNUAL REPORTS,
INCIDENT REPORTS, AND SAFETY-
RELATED CONDITION REPORTS

m 1. The authority citation for part 191
continues to read as follows:

Authority: 49 U.S.C. 5121, 60102, 60103,
60104, 60108, 60117, 60118, and 60124; and
49 CFR 1.53.

m 2. Amend § 191.7 by revising the first
sentence to read as follows:

§191.7 Addressee for written reports.

Each written report required by this
part must be made to the Information
Resources Manager, Office of Pipeline
Safety, Research and Special Programs
Administration, U.S. Department of
Transportation, Room 7128, 400
Seventh Street, SW., Washington, DC
20590.

* * * * *

PART 192—TRANSPORTATION OF
NATURAL AND OTHER GAS BY
PIPELINE: MINIMUM FEDERAL
SAFETY STANDARDS

m 1. The authority citation for Part 192
continues to read as follows:

Authority: 49 U.S.C. 5103, 60102, 60104,
60108, 60109, 60110, 60113, and 60118; and
49 CFR 1.53.

m 2. Amend § 192.3 by revising the
definition of Transmission line to read as
follows:

§192.3 Definitions.
* * * * *

Transmission line means:

(1) A pipeline, other than a gathering
line, that:

(i) Transports gas from a gathering
line, storage facility, or another
transmission line to a distribution
center, storage facility, or large volume
customer that is not downstream from a
distribution center;

(ii) Operates at a hoop stress of 20
percent or more of SMYS; or

(iii) Transports gas within a storage
field.

(2) A large volume customer may
receive similar volumes of gas as a
distribution center, and includes
factories, power plants, and institutional

users of gas.
* * * * *

m 3. Amend § 192.7 by revising
paragraphs (b) and (c) to read as follows:

§192.7 Incorporation by reference.
* * * * *

(b) All incorporated materials are
available for inspection in the Research
and Special programs Administration,

400 Seventh Street, SW., Washington,
DG, or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030 or
go to: http://www.archives.gov/
federal_register/

code_of _federal_regulations/
ibr_locations.html. These materials have
been approved for incorporation by
reference by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. In addition,
the incorporated materials are available
from the respective organizations listed
in paragraph (c) (1) of this section.

(p The full tltles of documents
incorporated by reference, in whole or
in part, are provided herein. The
numbers in parentheses indicate
applicable editions. For each
incorporated document, citations of all
affected sections are provided. Earlier
editions of currently listed documents
or editions of documents listed in
previous editions of 49 CFR Part 192
may be used for materials and
components designed, manufactured, or
installed in accordance with these
earlier documents at the time they were
listed. The user must refer to the
appropriate previous edition of 49 CFR
Part 192 for a listing of the earlier listed
editions or documents.

(1) Incorporated by reference (ibr).
List of Organizations and Addresses.

(i) American Gas Association (AGA),
400 North Capitol Street, NW,
Washington, DC 20001.

(i) American Petroleum Institute
(API), 1220 L Street, NW, Washington,
DC 20005.

(iii) American Society for Testing and
Materials (ASTM), 100 Barr Harbor
Drive, West Conshohocken, PA 19428.

(iv) ASME International (ASME),
Three Park Avenue, New York, NY
10016-5990.

(v) Manufacturers Standardization
Society of the Valve and Fittings
Industry, Inc. (MSS), 127 Park Street,
NE, Vienna, VA 22180.

(vi) National Fire Protection
Association (NFPA), 1 Batterymarch
Park, P.O. Box 9101, Quincy, MA
02269-9101.

(vii) Plastics Pipe Institute, Inc. (PPI),
1825 Connecticut Avenue, NW, Suite
680, Washington, DC 20009.

(viii) NACE International (NACE),
1440 South Creek Drive, Houston, TX
77084.

(ix) Gas Technology Institute (GTI),
1700 South Mount Prospect Road, Des
Plaines, IL 60018.

(2) Documents incorporated by
reference (Numbers in Parentheses
Indicate Applicable Editions).
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Source and name of referenced material

49 CFR reference

A. American Gas Association (AGA):

(1) AGA Pipeline Research Committee, Project PR—3-805, “A Modified Criterion for Evalu-
ating the Remaining Strength of Corroded Pipe” (AGA PR-3-805—-1989).

B. American Petroleum Institute (API):

(1) API Specification 5L “Specification for Line Pipe” (APl 5L,42nd edition, 2000)

(2) APl Recommended Practice 5L1 “Recommended Practice for Railroad Transportation
of Line Pipe” (4th edition, 1990).

(3) API Specification 6D “Specification for Pipeline Valves (Gate, Plug, Ball, and Check
Valves)” (21st edition, 1994).

(4) AP1 1104 “Welding of Pipelines and Related Facilities” (19th edition, 1999, including its
October 31, 2001 errata).

C. American Society for Testing and Materials (ASTM):

(1) ASTM Designation: A 53/A53M—99b “Standard Specification for Pipe, Steel, Black and
Hot-Dipped, Zinc-Coated, Welded and Seamless” (ASTM A53/A53M-99b).

(2) ASTM Designation: A106 “Standard Specification for Seamless Carbon Steel Pipe for
High-Temperature Service” (A106-99).

(3) ASTM Designation: A333/A333M “Standard Specification for Seamless and Welded
Steel Pipe for Low-Temperature Service” (ASTM A333/A333M—-99).

(4) ASTM Designation: A372/A372M “Standard Specification for Carbon and Alloy Steel
Forgings for Thin-Walled Pressure Vessels” (ASTM A372/A372M-1999).

(5) ASTM Designation: A381 “Standard Specification for Metal-Arc-Welded Steel Pipe for
Use With High-Pressure Transmission Systems” (ASTM A381-1996).

(6) ASTM Designation: A671 “Standard Specification for Electric-Fusion-Welded Steel Pipe
for Atmospheric and Lower Temperatures” (ASTM A671-1996).

(7) ASTM Designation: A672 “Standard Specification for Electric-Fusion-Welded Steel Pipe
for High-Pressure Service at Moderate Temperatures” (A672—1996).

(8) ASTM Designation: A691 “Standard Specification for Carbon and Alloy Steel Pipe,
Electric-Fusion-Welded for High-Pressure Service at High Temperatures” (ASTM A691—
1998).

(9) ASTM Designation: D638 “Standard Test Method for Tensile Properties of Plastics”
(ASTM D638-1999).

(10) ASTM Designation: D2513-87 “Standard Specification for Thermoplastic Gas Pres-
sure Pipe, Tubing, and Fittings” (ASTM D2513-1987).

(11) ASTM Designation: D2513 “Standard Specification for Thermoplastic Gas Pressure
Pipe, Tubing, and Fittings. (D2513-1999).

(12) ASTM Designation: D 2517 “Standard Specification for Reinforced Epoxy Resin Gas
Pressure Pipe and Fittings” (D2517-2000).

(13) ASTM Designation: F1055 “Standard Specification for Electrofusion Type Poly-
ethylene Fittings for Outside Diameter Controlled Polyethylene Pipe and Tubing”
(F1055-1998)..

D. ASME International (ASME):

(1) ASME/ANSI B16.1 “Cast Iron Pipe Flanges and Flanged Fittings” (ASME B16.1-1998)

(2) ASME/ANSI B16.5 “Pipe Flanges and Flanged Fittings” (ASME B16.5-1996, including
ASME B16.5a-1998 Addenda).

(3) ASME/ANSI B31G “Manual for Determining the Remaining Strength of Corroded Pipe-
lines” (ASME/ANSI B31G—-1991).

(4) ASME/ANSI B31.8 “Gas Transmission and Distribution Piping Systems” (ASME/ANSI
B31.8—-1995).

(5) ASME/ANSI B31.8S “Supplement to B31.8 on Managing System Integrity of Gas Pipe-
lines” (ASME/ANSI B31.85-2002).

(6) ASME Boiler and Pressure Vessel Code, Section |, Rules for Construction of Power
Boilers (ASME Section 1-1998).

(7) ASME Boiler and Pressure Vessel Code, Section VI, Division 1, “Rules for Construc-
tion of Pressure Vessels” (ASME Section VIII Division 1-2001).

(8) ASME Boiler and Pressure Vessel Code, Section VIII, Division 2, “Rules for Construc-
tion of Pressure Vessels: Alternative Rules” (ASME Section VIII Division 2-2001).

(9) ASME Boiler and Pressure Vessel Code, Section IX, “Welding and Brazing Qualifica-
tions” (ASME Section 1X-2001).

E. Manufacturers Standardization Society of the Valve and Fittings Industry, Inc. (MSS):

(1) MSS SP44-96 “Steel Pipe Line Flanges” (MSS SP—44-1996 including 1996 errata) ....
(2) [Reserved].

§§192.933(a); 192.485(c).

§§192.55(e); 192.113; Item | of Appendix B to
part 192.

§192.65(a).

§192.145(a).

§§192.227(a); 192.229(c)(1); 192.241(c); ltem
I, Appendix B to part 192.

§§192.113; ltem |, Appendix B to part 192.
§§192.113; Item |, Appendix B to part 192.
§§192.113; Item |, Appendix B to part 192.
§192.177(b)(1).

§§192.113; Item |, Appendix B to part 192.
§§192.113; ltem |, Appendix B to part 192.
§§192.113; ltem |, Appendix B to part 192.

§§192.113; ltem |, Appendix B to part 192.

§§192.283(a)(3); 192.283(b)(1).

§192.63(a)(1).

§§192.191(b); 192.281(b)(2); 192.283(a)(1)(i);
ltem |, Appendix B to part 192.

§§192.191(a); 192.281(d)(1); 192.283(a)(1)(ii);

ltem |, Appendix B to part 192.
§ 192.283(a)(1)(iii).

§192.147(c).
§§192.147(a); 192.279.

§§ 192.485(c); 192.933(a).
§192.619(a)(1)().

§§192.903(c); 192.907(b); 192.911, Introduc-
tory text; 192.911(j); 192.911(k); 192.911(l);

192.911(m); 192.913(a) Introductory text;
192.913(b)(1); 192.917(a) Introductory text;
192.917(b);  192.917(c);  192.917(e)(1);
192.917(e)(4); 192.921(a)(1); 192.923(b)(2);
192.923(b)(3); 192.925(b) Introductory text;
102.925(b)(1); 192.925(b)(2); 192.925(b)(3);
192.925(b)(4); 192.927(b); 192.927(c)(1)(i);
192.929(b)(1); 192.929(b)(2); 192.933(a);
192.933(d)(1); 192.933(d)(1)(i); 192.935(a);
192.935(b)(1)(iv); 192.937(c)(1);
192.939(a)(1)(i); 192.939(a)(1)(ii);
192.939(a)(3); 192.945(a).

§§192.153(a).

§§192.153(a); 192.153(b); 192.153(d);

192.165(b)(3).
§§192.153(b); 192.165(b)(3).

§§192.227(a); Item Il, Appendix B to part 192.

§192.147(a).
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Source and name of referenced material

49 CFR reference

F. National Fire Protection Association (NFPA):

(1) NFPA 30 “Flammable and Combustible Liquids Code” (NFPA 30—1996)

(2) ANSI/NFPA 58 “Liquefied Petroleum Gas Code (LP—Gas Code)” (NFPA 58-1998)

(3) ANSI/NFPA 59 “Standard for the storage and Handling of Liquefied Petroleum Gases
at Utility Gas Plants” (NFPA 59-1998).

(4) ANSI/NFPA 70 “National Electrical Code” (NFPA 70—1996)

G. Plastics Pipe Institute, Inc. (PPI):

(1) PPl TR-3/2000 “Policies and Procedures for Developing Hydrostatic Design Bases
(HDB), Pressure Design Bases (PDB), and Minimum Required Strength (MRS) Ratings
for Thermoplastic Piping Materials “(PPl TR—3-2000-Part E only, “Policy for Determining
Long Term Strength (LTHS) by Temperature Interpolation)”.

H. NACE International (NACE):

(1) NACE Standard RP—0502—-2002 “Pipeline External Corrosion Direct Assessment Meth-

odology” (NACE RP-0502—-2002).

I. Gas Technology Institute (GTI). (Formerly Gas Research Institute):
(1) GRI 02/0057 “Internal Corrosion Direct Assessment of Gas Transmission Pipelines—
Methodology” (GRI 02/0057—2002).

§192.735(b).
§192.11(a); 192.11(b); 192.11(c).
§192.11(a); 192.11(b); 192.11(c).

§§192.163(e); 192.189(c).

§§192.121.

§§192.923(b)(1); 192.925(b) Introductory text;
192.925(b)(1); 192.925(b)(1)(ii);
192.925(b)(2) Introductory text; 192.925(b)(3)

Introductory text; 192.925(b)(3)(ii);
192.925(b)(iv); 192.925(b)(4) Introductory
text; 192.925(b)(4)(ii); 192.931(d);

192.935(b)(1)(iv); 192.939(a)(2).

§192.927(c)(2); 192.7.

§192.113 [Amended]

m 4. Amend § 192.113 by removing the
words “ASTM A53” and adding the

(2) * % %

(i) For thermoplastic pipe, the
temperature at which the HDB used in
words “ASTM A53/A53M.” in their the design formula under § 192.121 is
place. determined.

m 5. Amend § 192.121 by revising the * * * * *
definition for “S” following the equation

(e) The design pressure for
to read as follows:

thermoplastic pipe produced after
[insert effective date of final rule] may
exceed a gauge pressure of 100 psig (689
kPa) provided that:

(1) The design pressure does not
exceed 125 psig (862 kPa);

(2) The material is a PE2406 or a
PE3408 as specified within ASTM
D2513 (ibr, see § 192.7);

(3) The pipe size is nominal pipe size
(IPS) 12 or less; and

(4) The design pressure is determined
in accordance with the design equation
defined in § 192.121.

m 7. Amend (192.144 by revising the
introductory text and paragraph (b)
introductory text to read as follows:

§192.121 Design of plastic pipe.

* * * * *

S = For thermoplastic pipe, the HDB
determined in accordance with the
listed specification at a temperature
equal to 73 °F (23 °C), 100 °F (38 °C),
120 °F (49 °C), or 140 °F (60 °C). In the
absence an HDB established at the
specified temperature, the HDB of a
higher temperature may be used in
determining a design pressure rating at
the specified temperature by arithmetic
interpolation using the procedure in
Part E of PPI TR-3/2000 entitled, Policy
for Determining Long-Term Strength
(LTHS) by Temperature Interpolation, as
published in the technical Report TR-3/
2000 “HDB/PDB/MRS Policies”, (ibr,
see §192.7). For reinforced
thermosetting plastic pipe, 11,000 psig
(75,842 kPa).

* * * * *

m 6. Amend § 192.123 by revising the
introductory text in paragraph (a),
revising paragraph (b)(2)(i), and adding a
new paragraph (e) to read as follows:

§192.144 Qualifying metallic components.

Notwithstanding any requirement of
this subpart which incorporates by
reference an edition of a document
listed in § 192.7 or Appendix B of this
part, a metallic component
manufactured in accordance with any
other edition of that document is
qualified for use under this part if—

(a] * % %

(b) The edition of the document under
which the component was
manufactured has equal or more
stringent requirements for the following
as an edition of that document currently
or previously listed in § 192.7 or
appendix B of this part:

(b)*** * * * * *

§192.123 Design limitations for plastic
pipe.

(a) Except as provided in paragraph
(e) of this section, the design pressure
may not exceed a gauge pressure of 125
psig (862 kPa) for plastic pipe used in:
*

* * * *

m 8. Amend § 192.145 by revising
paragraph (a) to read as follows:

§192.145 Valves.

(a) Except for cast iron and plastic
valves, each valve must meet the
minimum requirements of API 6D (ibr,
see §192.7), or to a national or
international standard that provides an
equivalent performance level. A valve
may not be used under operating
conditions that exceed the applicable
pressure-temperature ratings contained
in those requirements.

* * * * *

m 9. Amend § 192.225 by revising the
section heading and paragraph (a) to read
as follows:

§192.225 Welding procedures.

(a) Welding must be performed by a
qualified welder in accordance with
welding procedures qualified under
section 5 of API 1104 (ibr, see §192.7)
or section IX of the ASME Boiler and
Pressure Vessel Code “Welding and
Brazing Qualifications” (ibr, see § 192.7)
to produce welds meeting the
requirements of this subpart. The
quality of the test welds used to qualify
welding procedures shall be determined
by destructive testing in accordance
with the applicable welding standard(s).

* * * * *

m 10. Amend § 192.227 by revising
paragraph (a) to read as follows:

§192.227 Qualification of welders.

(a) Except as provided in paragraph
(b) of this section, each welder must be
qualified in accordance with section 6
of API 1104 (ibr, see § 192.7) or section
IX of the ASME Boiler and Pressure
Vessel Code (ibr, see §192.7) . However,
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a welder qualified under an earlier
edition than listed in appendix A of this
part may weld but may not requalify

under that earlier edition.
* * * * *

m 11. Amend § 192.229 by revising
paragraph (c)(1) to read as follows:

§192.229 Limitations on welders.
* * * * *

(c) * x %

(1) May not weld on pipe to be
operated at a pressure that produces a
hoop stress of 20 percent or more of
SMYS unless within the preceding 6
calendar months the welder has had one
weld tested and found acceptable under
the sections 6 or 9 of API Standard 1104
(ibr, see § 192.7). Alternatively, welders
may maintain an ongoing qualification
status by performing welds tested and
found acceptable under the above
acceptance criteria at least twice each
calendar year, but at intervals not
exceeding 772 months. A welder
qualified under an earlier edition of a
standard listed in § 192.7 of this part
may weld but may not requalify under

that earlier edition; and
* * * * *

m 12. Amend § 192.241 by revising
paragraphs (a) introductory text and
paragraph (c) to read as follows:

§192.241 Inspection and test of welds.

(a) Visual inspection of welding must
be conducted by an individual qualified
by appropriate training and experience
to ensure that:

(c) The acceptability of a weld that is
nondestructively tested or visually
inspected is determined according to
the standards in Section 9 of API
Standard 1104 (ibr, see §192.7).
However, if a girth weld is unacceptable
under those standards for a reason other
than a crack, and if Appendix A to API
1104 applies to the weld, the
acceptability of the weld may be further
determined under that appendix.

m 13. Amend § 192.283 by revising the
section heading, paragraphs (a)(1)(i),
(a)(1)(ii), (a)(1)(iii), (a)(3), and (b)(1) to

read as follows:

§192.283 Plastic pipe: Qualifying joining
procedures.

(a) * *x %

(1) * *x %

(i) In the case of thermoplastic pipe,
paragraph 6.6 (sustained pressure test)
or paragraph 6.7 (Minimum Hydrostatic
Burst Test) or paragraph 8.9 (Sustained
Static pressure Test) of ASTM D2513
(ibr, see §192.7);

(ii) In the case of thermosetting plastic
pipe, paragraph 8.5 (Minimum

Hydrostatic Burst Pressure) or paragraph
8.9 (Sustained Static Pressure Test) of
ASTM D2517; (ibr, see § 192.7); or

(iii) In the case of electrofusion
fittings for polyethylene pipe and
tubing, paragraph 9.1 (Minimum
Hydraulic Burst Pressure Test),
paragraph 9.2 (Sustained Pressure Test),
paragraph 9.3 (Tensile Strength Test), or
paragraph 9.4 (Joint Integrity Tests) of
ASTM Designation F1055, (ibr, see
§192.7).

(2) * % %

(3) For procedures intended for non-
lateral pipe connections, follow the
tensile test requirements of ASTM D638
(ibr, see § 192.7), except that the test
may be conducted at ambient
temperature and humidity If the
specimen elongates no less than 25
percent or failure initiates outside the
joint area, the procedure qualifies for
use.

(b) EE

(1) Use an apparatus for the test as
specified in ASTM D 638 (except for
conditioning), (ibr, see § 192.7).

* * * * *

m 14. Amend § 192.285 by revising the
section heading to read as follows:

§192.285 Plastic pipe: Qualifying persons
to make joints.
* * * * *

m 15. Amend § 192.287 by revising the
section heading to read as follows:

§192.287 Plastic pipe: Inspection of joints.

* * * * *

m 16. Amend § 192.321 by revising
paragraph (a) and by adding a new
paragraph (h) to read as follows:

§192.321

(a) Plastic pipe must be installed
below ground level except as provided
by paragraphs (g) and (h) of this section.

* *

Installation of plastic pipe.

(h) Plastic pipe may be installed on
bridges provided that it is:

(1) Installed with protection from
mechanical damage, such as installation
in a metallic casing;

(2) Protected from ultraviolet
radiation; and

(3) Not allowed to exceed the pipe
temperature limits specified in
§192.123.

m 17. Amend § 192.505 by revising
paragraphs (d)(1), (d)(2), and by adding
paragraph (d)(3) to read as follows:

§192.505 Strength test requirements for
steel pipeline to operate at a hoop stress of
30 percent or more of SMYS.

* * * * *

(d)* E

(1) The component was tested to at
least the pressure required for the
pipeline to which it is being added; or

(2) The component was manufactured
under a quality control system that
ensures that each item manufactured is
at least equal in strength to a prototype
and that the prototype was tested to at
least the pressure required for the
pipeline to which it is being added; or

(3) The component carries a pressure
rating established through applicable
ASME/ANSI, MSS specifications, or by
unit strength calculations as described
in §192.143.

* * * * *

m 18. Amend § 192.611 by revising
paragraph (d) to read as follows:

§192.611 Change in class location:
Confirmation or revision of maximum
allowable operating pressure.

* * * * *

(d) Confirmation or revision of the
maximum allowable operating pressure
that is required as a result of a study
under § 192.609 must be completed
within 24 months of the change in class
location. Pressure reduction under
paragraph (a) (1) or (2) of this section
within the 24-month period does not
preclude establishing a maximum
allowable operating pressure under
paragraph (a)(3) of this section at a later
date.

m 19. Amend § 192.723 by revising the
first sentence in paragraph (b)(2) to read
as follows:

§192.723 Distribution systems: Leakage
surveys.
* * * * *

(b) * % %

(2) A leakage survey with leak
detector equipment must be conducted
outside business districts as frequently
as necessary, but at least once every 5
calendar years at intervals not exceeding
63 months. * * *

Appendix A to Part 192 [Removed and
Reserved]

m 20. Remove and reserve Appendix A.

m 21. Appendix B to Part 192 are revised
to read as follows:

Appendix B to Part 192—Qualification
of Pipe

I. Listed Pipe Specification

API 5L—Steel pipe, “API Specification for
Line Pipe” (ibr, see § 192.7)

ASTM A 53/A53M-99b—Steel pipe,
“Standard Specification for Pipe, Steel
Black and Hot-Dipped, Zinc-Coated,
welded and Seamless” (ibr, see § 192.7)

ASTM A 106—Steel pipe, “Standard
Specification for Seamless Carbon Steel
Pipe for High temperature Service” (ibr,
see §192.7)
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ASTM A 333/A 333M—Steel pipe,
“Standard Specification for Seamless
and Welded steel Pipe for Low
Temperature Service” (ibr, see § 192.7)

ASTM A 381—Steel pipe, “Standard
specification for Metal-Arc-Welded Steel
Pipe for Use with High-Pressure
Transmission Systems” (ibr, see § 192.7)

ASTM A 671—Steel pipe, “Standard
Specification for Electric-Fusion-Welded
Pipe for Atmospheric and Lower
Temperatures” (ibr, see § 192.7)

ASTM A 672—Steel pipe, “Standard
Specification for Electric-Fusion-Welded
Steel Pipe for High-Pressure Service at
Moderate Temperatures” (ibr, see
§192.7)

ASTM A 691—Steel pipe, “Standard
Specification for Carbon and Alloy Steel
Pipe, Electric-Fusion-Welded for High
Pressure Service at High Temperatures”
(ibr, see §192.7)

ASTM D 2513-1999 “Thermoplastic pipe
and tubing, “Standard Specification for
Thermoplastic Gas Pressure Pipe,
Tubing, and Fittings” (ibr, see § 192.7)

ASTM D 2517—Thermosetting plastic pipe
and tubing, “‘Standard Specification
Reinforced Epoxy Resin Gas Pressure
Pipe and Fittings” (ibr, see § 192.7)

II. Steel Pipe of Unknown or Unlisted
Specification

A. Bending Properties. * * *

B. Weldability. A girth weld must be made
in the pipe by a welder who is qualified
under subpart E of this part. The weld must
be made under the most severe conditions
under which welding will be allowed in the
field and by means of the same procedure
that will be used in the field. On pipe more
than 4 inches (102 millimeters) in diameter,
at least one test weld must be made for each
100 lengths of pipe. On pipe 4 inches (102
millimeters) or less in diameter, at least one
test weld must be made for each 400 lengths
of pipe. The weld must be tested in
accordance with API Standard 1104 (ibr, see
§192.7). If the requirements of API Standard
1104 cannot be met, weldability may be
established by making chemical tests for
carbon and manganese, and proceeding in
accordance with section IX of the ASME
Boiler and Pressure Vessel Code (ibr, see

§192.7). The same number of chemical tests
must be made as are required for testing a
girth weld.

C. Inspection. * * *

D. Tensile properties. If the tensile
properties of the pipe are not known, the
minimum yield strength may be taken as
24,000 p.s.i. (165 MPa) or less, or the tensile
properties may be established by performing
tensile test as set forth in API Specification
5L (ibr, see §192.7).

* * * * *

m 22. Amend Appendix C to Part 192 by
adding a sentence at the end of paragraph
I to read as follows:

Appendix C—Qualification of Welders
for Low Stress Level Pipe

I * * * A welder who successfully passes
a butt-weld qualification test under this
section shall be qualified to weld on all pipe
diameters less than or equal to 12 inches.
* * * * *

PART 195—TRANSPORTATION OF
HAZARDOUS LIQUIDS BY PIPELINE

m 1. The authority citation for part 195
continues to read as follows:

Authority: 49 U.S.C. 5103, 60102, 60104,
60108, 60109, 60118; and 49 CFR 1.53.

m 2. Amend § 195.2 by adding a
definition in alphabetical order to read as
follows:

§195.2 Definitions.
* * * * *

Maximum operating pressure (MOP)
means the maximum pressure at which
a pipeline or segment of a pipeline may

be normally operated under this part.
* * * * *

m 3. Amend § 195.3 by revising the
section heading, paragraph (b), and
paragraph (c) to read as follows:

§195.3 Matter incorporated by reference in
whole or in part.
* * * * *

(b) All incorporated materials are
available for inspection in the Research
and Special Programs Administration,
400 Seventh Street, SW, Washington,
DC, or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030 or
go to: http://www.archives.gov/
federal_register/
code_of federal_regulations/
ibr_locations.html. These materials have
been approved for incorporation by
reference by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. In addition,
materials incorporated by reference are
available as follows:

(1) American Gas Association (AGA),
400 North Capitol Street, NW,
Washington, DC 20001.

(2) American Petroleum Institute (API),
1220 L Street, NW, Washington, DC
20005.

(3) ASME International (ASME), Three
Park Avenue, New York, NY
10016-5990.

(4) Manufacturers Standardization
Society of the Valve and Fittings
Industry, Inc. (MSS), 127 Park
Street, NE, Vienna, VA 22180.

(5) American Society for Testing and
Materials (ASTM), 100 Barr Harbor
Drive, West Conshohocken, PA
19428.

(6) National Fire Protection Association
(NFPA), 1 Batterymarch Park, P.O.
Box 9101, Quincy, MA 02269-9101.

(7) NACE International, 1440 South
Creek Drive, Houston, TX 77084

(c) The full titles of publications
incorporated by reference wholly or
partially in this part are as follows.
Numbers in parentheses indicate
applicable editions:

Source and name of referenced material

49 CFR reference

A. American Gas Association (AGA):

(1) AGA Pipeline Research Committee, Project PR-3-805, “A Modified Criterion for Evalu-
ating the Remaining Strength of Corroded Pipe” (December 22, 1989). The RSTRENG
program may be used for calculating remaining strength.

(2) [Reserved].
B. American Petroleum Institute (API):

(1) API Specification 5L “Specification for Line Pipe” (42nd edition, 2000)
(2) API Specification 6D “Specification for Pipeline Valves (Gate, Plug, Ball, and Check

Valves)” (21st edition, 1994).

(3) API Specification 12F “Specification for Shop Welded Tanks for Storage of Production
Liquids” (11th edition, November 1994).

(4) API 510 “Pressure Vessel Inspection Code: Maintenance Inspection, Rating, Repair,
and Alteration” (8th edition, June 1997, and Addenda 1 through 4).
(5) API Standard 620 “Design and Construction of Large, Welded, Low-Pressure Storage

Tanks” (9th edition).

(6) API 650 “Welded Steel Tanks for Oil Storage” (1998)

§195.452(h)(4)(B).

§§195.106(b)(1)(i); 195.106(e).
§195.116(d).

§§195.132(b)(1); 195.205(b)(2); 195.264(b)(1);
195.264(e)(1); 195.307(a); 195.565;
195.579(d).

§§ 195/205(b)(3); 195.432(c).

§§195.132(b)(2); 195.205(b)(2); 195.264(b)(1);
195.264(e)(3); 195.307(b).

§§195.132(b)(3); 195.205(b)(1); 195.264(b)(1);
195.264(e)(2);  195.307(c);  195.307(d);
195.565; 195.579(d).
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Source and name of referenced material

49 CFR reference

C. ASME International (ASME):

D. Manufacturers Standardization Society of the Valve and Fittings Industry, Inc. (MSS):

E. American Society for Testing and Materials (ASTM):

F. National Fire Protection Association (NFPA):

G. NACE International (NACE):

(7) APl Recommended Practice 651 “Cathodic Protection of Aboveground Petroleum Stor-
age Tanks” (2nd edition, December 1997).

(8) APl Recommended Practice 652 “Lining of Aboveground Petroleum Storage Tank Bot-
toms” (2nd edition, December 1997).

(9) API Standard 653 “Tank Inspection, Repair, Alteration, and Reconstruction” (3rd edi-
tion, 2001, and Addendum 1, 2003).

(10) API 1104 “Welding of Pipelines and Related Facilities” (19th edition, 1999 plus its Oc-
tober 31, 2001 errata).

(11) API Standard 2000 “Venting Atmospheric and Low-Pressure Storage Tanks” (4th edi-
tion, September 1992).

(12) API 1130 “Computational Pipeline Monitoring” (1st edition, 1995)

(13) APl Recommended Practice 2003 “Protection Against Ignitions Arising out of Static,
Lightning, and Stray Currents” (6th edition, 1998).

(14) API Publication 2026 “Safe Access/Egress Involving Floating Roofs of Storage Tanks
in Petroleum Service” (2nd edition, 1998).

(15) APl Recommended Practice 2350 “Overfill Protection for Storage Tanks In Petroleum
Facilities” (2nd edition, 1996).

(16) API Standard 2510 “Design and Construction of LPG Installations”(7th edition, 1995)

(1) ASME/ANSI B16.9 “Factory-Made Wrought Steel Butt welding Fittings” (1993)

(2) ASME/ANSI B31.4 “Pipeline Transportation Systems for Liquid Hydrocarbons and
Other Liquids” (1998).

(3) ASME/ANSI B31G “Manual for Determining the Remaining Strength of Corroded Pipe-
lines” (1991).

(4) ASME/ANSI B31.8 “Gas Transmission and Distribution Piping Systems” (1995)

(5) ASME Boiler and Pressure vessel Code, Section VIII, Division 1 “Rules for Construc-
tion of Pressure Vessels,” (1998 edition with 2000 addenda).

(6) ASME Boiler and Pressure Vessel Code, Section VIII, Division 2 “Alternate Rules for
Construction for Pressure Vessels” (2001 Edition).

(7) ASME Boiler and Pressure vessel Code, Section IX “Welding and Brazing Qualifica-
tions,” (2001 Edition).

(1) MSS SP-75 “Specification for High Test Wrought Butt Welding Fittings” (1993)
(2) [Reserved].

(1) ASTM Designation: A53/A53M “Standard Specification for Pipe, Steel, Black and Hot-
Dipped, Zinc-Coated Welded and Seamless” (A53/A53M-99b).

(2) ASTM Designation: A106 “Standard Specification for Seamless Carbon Steel Pipe for
High-Temperature Service” (A106—99).

(3) ASTM Designation: A 333/A 333M “Standard Specification for Seamless and Welded
Steel Pipe for Low-Temperature Service”(A 333/A 333M-99).

(4) ASTM Designation: A 381 “Standard Specification for Metal-Arc-Welded Steel Pipe for
Use With High-Pressure Transmission Systems” (A 381-96).

(5) ASTM Designation: A 671 “Standard Specification for Electric-Fusion-Welded Steel
Pipe for Atmospheric and Lower Temperatures” (A 671-96).

(6) ASTM Designation: A 672 “Standard Specification for Electric-Fusion-Welded Steel
Pipe for High-Pressure Service at Moderate Temperatures” (A 672-96).

(7) ASTM Designation: A 691 “Standard Specification for Carbon and Alloy Steel Pipe
Electric-Fusion-Welded for High-Pressure Service at High Temperatures” (A 691-98).

(1) ANSI/NFPA 30 “Flammable and Combustible Liquids Code” (1996)
(2) [Reserved].

(1) NACE Standard RP-169-96: “Control of External Corrosion on Underground or Sub-
merged Metallic Piping Systems” (1996).
(2) Reserved.

§§ 195.565; 195.579(d).
§195.579(d).

§195.205(b)(1); 195.432(b).

§§ 195.222; 195.228(b).
§§195.264(e)(2); 195.264(e)(3).

§§195.134; 195.444.
§ 195.405(a).

§195.405(b).
§195.428(c).
§§195.132(b)(3); 195.205(b)(3); 195.264(b)(2);
195.264(e)(4);  195.307(e);  195.428(c);
195.432(c).

§195.118(a).
§195.452(h)(4)(i).

§§ 195.452(h)(4)(i)(B); 195.452(h)(4)(iii)(D).

§195.5(a)(1)(i); 195.406(a)(1)().
§195.124; 195.307(e).

§195.307(e).

§195.222.

§195.118(a).

§195.106(e).
§195.106(e).
§195.106(e).
§195.106(e).
§195.106(e).
§195.106(e).

§195.106(e).

§195.264(b)(1).

§195.571.

m 4. Amend § 195.58 by revising the first
sentence to read as follows:

§195.58 Address for written reports.

Each written report required by this
subpart must be made to the
Information Resources Manager, Office
of Pipeline Safety, Research and Special
Programs Administration, U.S.
Department of Transportation, Room
7128, 400 Seventh Street, SW.,
Washington, DC 20590.

R

m 5. Amend § 195.214 by revising the
section heading and paragraph (a) to read
as follows:

§195.214 Welding procedures.

(a) Welding must be performed by a
qualified welder in accordance with
welding procedures qualified under
Section 5 of API 1104 or Section IX of
the ASME Boiler and Pressure Vessel
Code (ibr, see § 195.3) . The quality of

the test welds used to qualify the
welding procedure shall be determined
by destructive testing.

* * * * *

m 6. Section 195.222 is revised to read as
follows:

§195.222 Welders: Qualification of
welders.

Each welder must be qualified in
accordance with Section 6 of API 1104
(ibr, see § 195.3) or Section IX of the
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ASME Boiler and Pressure Vessel Code,
(ibr, see § 195.3) except that a welder
qualified under an earlier edition than
listed in § 195.3 may weld but may not
requalify under that earlier edition.

m 7. Amend § 195.228 by revising
paragraph (b) to read as follows:

§195.228 Welds and welding inspection:
Standards of acceptability.

* * * * *

(b) The acceptability of a weld is
determined according to the standards
in Section 9 of API 1104. However, if a
girth weld is unacceptable under those
standards for a reason other than a
crack, and if Appendix A to API 1104
(ibr, see § 195.3) applies to the weld, the
acceptability of the weld may be
determined under that appendix.

PART 199—DRUG AND ALCOHOL
TESTING

m 1. The authority citation for part 199
continues to read as follows:

Authority: 49 U.S.C. 5103, 60102, 60104,
60108, 60117, and 60118; 49 CFR 1.53.

m 2. Amend § 199.119 by revising
paragraph (b) to read as follows:

§199.119 Reporting of anti-drug testing
results.

* * * * *

(b) Each report required under this
section shall be submitted to the Office
of Pipeline Safety, Research and Special
Programs Administration, U.S.
Department of Transportation, Room
7128, 400 Seventh Street, SW,
Washington, DC 20590.

* * * * *

m 3. Amend § 199.229 by revising
paragraph (c) to read as follows:

§199.229 Reporting of alcohol testing
results.
* * * * *

(c) Each report required under this
section shall be submitted to the Office
of Pipeline Safety, Research and Special
Programs Administration, U.S.
Department of Transportation, Room
7128, 400 Seventh Street, SW,
Washington, DC 20590.

* * * * *

Issued in Washington, DC, on April 23,
2004.

Samuel G. Bonasso,

Deputy Administrator.

[FR Doc. 04-12070 Filed 6—-10-04; 8:45 am|]
BILLING CODE 4910-60-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 222 and 223

[Docket No. 040604170-4170-01; I.D.
060204D]

RIN 0648—-AS42

Sea Turtle Conservation; Shrimp
Trawling Requirements

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary emergency rule.

SUMMARY: NMF'S is imposing, for a 30—
day period, additional restrictions on
shrimp trawlers in offshore Atlantic
waters west of 77°57.5” W. long.
(approximately Cape Fear, N.C.) and
north of 30° N. lat. (just north of St.
Augustine, Fla.). Shrimp trawlers in this
area are prohibited from fishing at night
between 9 p.m. and 5 a.m. eastern
daylight time (EDT). NMFS is taking
this action because NMFS has
determined that recent, unusually high
increases in shrimping effort in this
area, particularly very long tows made
at night, are the cause of extraordinarily
high mortality and strandings of sea
turtles that are listed as endangered or
threatened. This action is necessary to
reduce mortality of listed sea turtles
incidentally captured in shrimp trawls.

DATES: This action is effective from June
7, 2004 through July 7, 2004.
ADDRESSES: Assistant Regional
Administrator for Protected Resources,
NMFS Southeast Regional Office, 9721
Executive Center Drive North, Suite 102,
St. Petersburg, FL 33702, 727-570-5312.
For access to the docket to read
background documents go to http://
www.regulations.gov and/or the mailing
address listed above.
FOR FURTHER INFORMATION CONTACT:
Robert Hoffman (ph. 727-570-5312, fax
727-570-5517, e-mail
Robert.Hoffman@noaa.gov), or Barbara
A. Schroeder (ph. 301-713-1401, fax
301-713-0376, e-mail
Barbara.Schroeder@noaa.gov).

SUPPLEMENTARY INFORMATION:
Background

All sea turtles that occur in U.S.
waters are listed as either endangered or
threatened under the Endangered
Species Act of 1973 (ESA). The Kemp’s
ridley (Lepidochelys kempii),
leatherback (Dermochelys coriacea), and
hawksbill (Eretmochelys imbricata)

turtles are listed as endangered. The
loggerhead (Caretta caretta) and green
(Chelonia mydas) turtles are listed as
threatened, except for breeding
populations of green turtles in Florida
and on the Pacific coast of Mexico,
which are listed as endangered.

Sea turtles are incidentally taken and
killed as a result of numerous activities,
including fishery trawling activities in
the Gulf of Mexico and along the
Atlantic seaboard. Under the ESA and
its implementing regulations, taking sea
turtles is prohibited, with exceptions
identified in 50 CFR 223.206, or if in
accordance with the terms and
conditions of a biological opinion
issued under section 7 of the ESA or an
incidental take permit issued under
section 10 of the ESA. The incidental
taking of turtles during shrimp or
summer flounder trawling is exempted
from the taking prohibition of section 9
of the ESA if the conservation measures
specified in the sea turtle conservation
regulations (50 CFR 223) are followed.
The regulations require most shrimp
trawlers and summer flounder trawlers
operating in the southeastern United
States (Atlantic area, Gulf area, and
summer flounder sea turtle protection
area; see 50 CFR 223.206) to have a
NMFS-approved TED installed in each
net that is rigged for fishing to provide
for the escape of sea turtles. TEDs
currently approved by NMFS include
single-grid hard TEDs and hooped hard
TEDs conforming to a generic
description, the flounder TED, and one
type of soft TED the Parker soft TED (see
50 CFR 223.207).

TEDs incorporate an escape opening,
usually covered by a webbing flap, that
allows sea turtles to escape from trawl
nets. To be approved by NMFS, a TED
design must be shown to be 97—percent
effective in excluding sea turtles during
testing based upon specific testing
protocols (50 CFR 223.207(e)(1)).
Approved hard TEDs are described in
the regulations (50 CFR 223.207(a))
according to generic criteria based upon
certain parameters of TED design,
configuration, and installation,
including height and width dimensions
of the TED opening through which the
turtles escape.

February 21, 2003, Amendments to the
Sea Turtle Conservation Regulations

On February 21, 2003, NMFS issued
a final rule (68 FR 8456), amending the
sea turtle conservation regulations to
protect large loggerhead, green, and
leatherback sea turtles. The February
2003 final rule requires that all shrimp
trawlers fishing in the offshore waters of
the southeastern United States (Atlantic
area and Gulf area) and the inshore
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waters of Georgia and South Carolina
use either a double cover flap TED, a
single-grid hard TED with a 71-inch
(180—cm) opening, or a Parker soft TED
with a 96—inch (244—cm) opening in
each net rigged for fishing. In inshore
waters, except those of Georgia and
South Carolina, the rule allows the use
of a single-grid hard TED with a 44—inch
(112—cm) opening, a Parker soft TED
with a 56—inch (142—cm) opening, and
a hooped hard TED with a 35-inch (89—
cm) by 27—inch (69—cm) escape
opening.

Section 4(b)(7) of the Endangered
Species Act (16 U.S.C. 1533(b)(7)),
provides for issuance of regulations, not
subject to notice and comment,
regarding emergencies posing a
significant risk to the well-being of
listed species. Such regulations may
take effect immediately upon filing for
public inspection in the Federal
Register, and may be effective up to 240
days.

Recent Events

NMFS has been notified by the
Georgia Department of Natural
Resources (GADNR) that extraordinarily
high numbers of threatened and
endangered sea turtles have stranded off
the Georgia coast. From May 5, 2004,
through May 24, 2004, a total of 82 sea
turtles have washed ashore along the
Georgia coast (shrimp zones 30 and 31).
By comparison, the 12—year average of
stranded sea turtles in Georgia for this
time period is about 18. Considering the
fact that strandings are only a minimum
estimate of actual mortality, these
strandings represent a serious impact to
local sea turtle populations.

Information from GADNR and NOAA
enforcement indicates that there is a
high number of shrimp boats off Georgia
for the current season. Georgia state
waters are closed to shrimping, so the
fishery is currently operating only in
Federal waters, targeting high-value,
large white shrimp. These sources also
indicate there are a large number of very
large, powerful shrimp vessels from
North Florida and Gulf states (estimated
at 25—-30 boats) that are participating in
the fishery. These boats are generally
capable of fishing a greater number of
larger nets at higher speeds than the
local boats. Although white shrimp are
generally only caught during the day,
these large vessels have been observed
to be fishing 24—-hours-a-day and using
long tow times (up to 12 hours in some
cases). Local fishermen fish mostly in
the day to target white shrimp using tow
times of two to four hours. The 24-hour
fishing, in conjunction with long tow
times, represents a significant increase
in effort in this area. An aerial survey to

monitor shrimping effort on May 21
found that most of the large trawlers
were concentrated in the southern part
of the state, in the area of highest
strandings.

NMFS believes that the increased
shrimping effort, particularly the switch
to nighttime fishing and very long tow-
times, is responsible for the sharp
increase in turtle mortality and
strandings along the Georgia coast.

Analysis of Other Factors

NMEFS has analyzed other factors that
might have contributed to the turtle
strandings, including environmental
conditions, and no possible causes other
than shrimp trawling have been
identified. A single vessel fishing for
sharks using drift gillnets a fishing
method that is known to capture and
kill sea turtles has been operating in
Federal waters in the Florida-Georgia
border area in the past month. A NMFS
observer has been aboard that vessel for
every trip since May 12, however, and
no sea turtle interactions have been
observed. There is no evidence of a red
tide or other harmful plankton bloom
event or any major disease factor. The
condition of the stranded turtles has
indicated that they were generally
healthy and actively foraging prior to
their deaths, which is consistent with
strandings resulting from shrimp
trawling. The carcasses have primarily
been coming ashore in the vicinity of
areas where shrimping effort has been
concentrated. NMFS and state personnel
will continue to investigate factors other
than shrimping that may contribute to
sea turtle mortality in the area,
including other fisheries and
environmental factors.

Restrictions on Fishing for Shrimp
Trawlers

Pursuant to 16 U.S.C. 1533(b)(7),
NMEF'S has determined that the
unusually high recent numbers of
strandings and mortalities of sea turtles
off the coast of Georgia constitute a
significant risk to the well-being of
listed species of sea turtles. NMFS has
determined that this temporary
emergency rule prohibiting shrimp
trawl fishing during night time hours is
necessary to alleviate the increased
shrimping effort in the area that has
been determined to be the cause of the
recent increase in strandings. NMFS has
determined that this emergency
prohibition on night time shrimp trawl
fishing is necessary in an area larger
than the current hot-spot of strandings,
to prevent fishing practices that are
harmful to sea turtles from simply
relocating to other areas in the South
Atlantic. Specifically, this rule prohibits

shrimp trawling in the area in offshore
Atlantic waters west of 77°57.5" W.
longitude (approximately Cape Fear,
N.C.) and north of 30° N. latitude (just
north of St. Augustine, Fla.) between 9
p-m. and 5 a.m. EDT. This restriction is
effective from June 7, 2004 through
11:59 p.m. (local time) July 7, 2004.
NMFS is restricting this emergency rule
to a 30—day period because the vessels
responsible for the unusual increase in
effort off the Georgia coast typically
target their fishing efforts in Gulf of
Mexico waters beginning in late June to
early July.

This restriction has been announced
on the NOAA weather channel, in
newspapers, and other media. Shrimp
trawl fishermen may also call (727)570-
5312 for updated information on
shrimping restrictions.

NMFS will continue to monitor sea
turtle strandings to gauge the
effectiveness of these emergency
measures.

Classification

This action has been determined to be
not significant for purposes of Executive
Order 12866.

NMEF'S has determined that this action
is necessary to respond to an emergency
situation to provide adequate protection
for threatened and endangered sea
turtles pursuant to the ESA and other
applicable law. This temporary rule is
being promulgated under 16 U.S.C.
1533(b)(7), and includes a detailed
statement of the reasons why such
regulation is necessary, as required by
that section. Therefore, the requirements
of 5 U.S.C. 553 are inapplicable.

As prior notice and an opportunity for
public comment are not required to be
provided for this rule pursuant to 16
U.S.C. 1533(b)(7), the analytical
requirements of 5 U.S.C. 601 ef seq., are
inapplicable.

As required by 16 U.S.C. 1533(b)(7),
NMFS has consulted with the marine
fisheries officials in Florida, Georgia,
South Carolina, and North Carolina on
this emergency action. The required
nighttime closure will be
complementary to existing nighttime
closures of state waters in Georgia,
South Carolina, and North Carolina, in
that there will be a closure; however,
the times of the closure in Federal
waters are not exactly the same as the
times for the closure in state waters.

NMFS has prepared an Environmental
Assessment (EA) for this action. Copies
of the EA are available (see ADDRESSES).
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Dated: June 7, 2004.
William T. Hogarth,
Assistant Administrator for Fisheries.
[FR Doc. 04-13210 Filed 6—7-04; 4:50 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 040112010-4167-03; 1.D.
122203A]

RIN 0648—AN17

Magnuson-Stevens Fishery
Conservation and Management Act
Provisions; Fisheries of the
Northeastern United States; Northeast
(NE) Multispecies Fishery; Amendment
13 Regulatory Amendment

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule, regulatory
amendment.

SUMMARY: The final rule to implement
Amendment 13 to the NE Multispecies
Fishery Management Plan (Amendment
13) was published on April 27, 2004,
and the majority of measures became
effective on May 1, 2004. This final rule,
regulatory amendment amends observer
notification requirements of
Amendment 13 to relieve a restriction.
The required observer notification
period for groundfish Days-at-Sea (DAS)
vessels fishing in the U.S./Canada
Management Area is reduced from 5
working days to 72 hours. The intent is
to provide maximum flexibility to the
fishing industry while still meeting the
requirements and objectives of the
management program.

DATES: Effective June 10, 2004.

FOR FURTHER INFORMATION CONTACT:
Thomas Warren, Fishery Policy Analyst,
(978) 281-9347, fax (978) 281-9135, e-
mail Thomas.Warren@NOAA.gov.
SUPPLEMENTARY INFORMATION: The April
27, 2004, final rule implementing
Amendment 13 (69 FR 22906) included
an administrative measure for the
purpose of selecting vessels for observer
coverage. Vessel owners who choose to
fish in either of the two U.S./Canada
Management Areas, must provide notice
to NMFS of the vessel name, contact
name for coordination of observer
deployment, telephone number for
contact, date, time and port of departure
at least 5 working days prior to the
beginning of any trip that is declared

into the U.S./Canada Management Area.
The goal of this requirement was to
obtain a level of observer coverage on
NE multispecies vessels fishing in the
U.S./Canada Management Area that is
consistent with the rest of the fishery
(i.e., 10 percent for the 2004 fishing
year). The objective is to provide
notification to the NMFS Observer
Program of planned trips, prior to the
departure of the trip, so that the
Observer Program has sufficient time to
contact and deploy observers.

Although a notification period of 5
working days was determined to be
optimal in terms of the operational
requirements of the NMFS Observer
Program, public comments received
from numerous industry members have
indicated that a shorter notification
requirement would provide vessels
greater flexibility to react to
contingencies such as weather
developments. Upon further
consideration, NMFS has determined
that a notification period of 72 hours
represents a balance between the
requirements of the Observer Program
and the interests of the fishing industry,
while still meeting the objectives of
Amendment 13. Therefore, this final
rule reduces the notification time for
groundfish DAS vessels prior to
departure of a trip into the U.S./Canada
Management Area from 5 working days
to 72 hours.

Classification

The Assistant Administrator for
Fisheries, NOAA, finds good cause
pursuant to 5 U.S.C 553(b)(B) to waive
the requirement to provide prior notice
and the opportunity for public comment
on this regulatory amendment as such
procedures are unnecessary and
contrary to the public interest. The
timing of the advance notification for
the purposes of placing observers on
fishing vessels is purely a NMFS
administrative function. The objective
of the advance notification is to allow
the Observer Program sufficient time to
contact and deploy observers. Reducing
the notification period from five days to
three days does not impact the fishery
management measures that became
effective on May 1, 2004. In addition,
numerous industry members, the fishery
management council and the State of
Maine, requested a reduction to the
notification period. Fisherman will
benefit from a shorter notification
period because it will provide vessels
greater flexibility to react to
contingencies such as weather
developments, while still allowing
sufficient time to place observers on
vessels. Further, the AA has determined

that the 30—day delay in effectiveness
requirement under 5 U.S.C. 553(d)(1) is
not applicable because this action
relieves a restriction as described in the
SUPPLEMENTARY INFORMATION section of
this rule.

This action is authorized by 50 CFR
part 648 and is exempt from review
under 12866. This action modifies a
collection-of-information requirement
for the purposes of the Paperwork
Reduction Act. Although the costs
associated with this reporting
requirement do not change as a result of
this final rule, the burden to the
industry will be reduced because this
rule relieves a restriction.

Because prior notice and an
opportunity for public comment are not
required for this rule by 5 U.S.C. 553,
or any other applicable law, the
analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq.,are not applicable.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: June 7, 2004.
Rebecca Lent,
Deputy Assistant Administrator for

Regulatory Programs, National Marine
Fisheries Service.

m For the reasons stated in the preamble,
50 CFR part 648 is amended as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

m 1. The authority citation for part 648
continues to read as follows:

Authority: 16.U.S.C. 1801 et seq.

m 2.In §648.85, the last sentence in
paragraph (a)(3)(ii) is revised to read as
follows:

§648.85 Special management programs.

(a) * % %

(3) * % %

(ii) * * * For the purposes of selecting
vessels for observer deployment, a
vessel fishing in either of the U.S./
Canada Management Areas specified in
paragraph (a)(1) of this section, must
provide notice to NMFS of the vessel
name, contact name for coordination of
observer deployment, telephone number
for contact, date, time and port of
departure, at least 72 hours prior to the
beginning of any trip which it declares
into the U.S./Canada Management Area
as required under this paragraph
(a)(3)(ii).

* * * * *
[FR Doc. 04-13315 Filed 6—10-04; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 040105003—-4154-02; 1.D.
122203F]

RIN 0648—-AR41

Fisheries of the Exclusive Economic
Zone Off Alaska; General Limitations

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues a final rule
amending regulations establishing
pollock Maximum Retainable Amounts
(MRA) by adjusting the MRA
enforcement period for pollock
harvested in the Bering Sea and
Aleutian Islands management area
(BSAI) from enforcement at anytime
during a fishing trip to enforcement at
the time of offload. This action is
necessary to reduce regulatory discards
of pollock caught incidentally in the
directed fisheries for non-pollock
groundfish species. The intended effect
of this action is to better use
incidentally caught pollock in
accordance with the goals and
objectives of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act) and the
Fishery Management Plan for the
Groundfish Fishery of the Bering Sea
and Aleutian Islands Area (FMP).

DATES: Effective on July 14, 2004.

ADDRESSES: Copies of the
Environmental Assessment/Regulatory
Impact Review/Final Regulatory
Flexibility Analysis (EA/RIR/FRFA)
prepared for this regulatory action may
be obtained from the Alaska Region,
NMFS, P.O. Box 21668, Juneau, AK
99802, Attn: Lori Durall.

FOR FURTHER INFORMATION CONTACT:
Jason Anderson, 907-586—7228 or
jason.anderson@noaa.gov.

SUPPLEMENTARY INFORMATION:

Background

NMFS manages the U.S. groundfish
fisheries of the BSAI in the Exclusive
Economic Zone under the FMP. The
North Pacific Fishery Management
Council (Council) prepared the FMP
pursuant to the Magnuson-Stevens Act.
Regulations implementing the FMP
appear at 50 CFR part 679. General
regulations that pertain to U.S. fisheries
appear at subpart H of 50 CFR part 600.

This action is one of several adopted
by the Council to decrease regulatory
and economic discards and increase
catch utilization in the BSAI groundfish
fisheries. Amendment 49 to the FMP
was implemented by a final rule January
3, 1998 (62 FR 63880), and established
retention and utilization standards for
pollock and Pacific cod. In June 2003,
the Council adopted Amendment 79 to
the FMP, which would establish a
minimum groundfish retention standard
(GRS) for specified vessels in the BSAIL
Along with Amendment 79, the Council
also adopted a revision to the MRA
enforcement period for pollock
harvested by non-American Fisheries
Act (AFA) vessels in the BSAI Prior to
the June Council actions, the proposed
GRS program and pollock MRA revision
were considered as components of one
action to reduce discard amounts in the
BSAI However, the Council recognized
that the MRA change was simpler to
implement than the GRS action and
requested NMFS to expedite the pollock
MRA revision.

Maximum Retainable Amounts

Regulations at 50 CFR 679.20(e)
establish rules for calculating and
implementing MRAs for groundfish
species or species groups that are closed
to directed fishing. The MRA is
calculated as a percentage of the
retained amount of species closed to
directed fishing relative to the retained
amount of basis species or species
groups open for directed fishing. Table
11 to 50 CFR part 679 lists retainable
percentages for BSAI groundfish
species. Amounts that are caught in
excess of the MRA must be discarded.
Regulations limit vessels to MRAs at
any time during a fishing trip. Under
regulations implementing Amendment
49 to the FMP, vessels must retain all
incidental catch of pollock and Pacific
cod up to the MRA and discard the rest.

This action adds regulations at
§679.20(e)(3)(ii1) to make the MRA for
pollock caught by non-AFA eligible
vessels in the BSAI management area
enforceable at the time of offload. This
action is intended to increase the
retention of pollock by non-AFA vessels
in the BSAI, while not increasing the
overall amount of pollock harvested by
adjusting the MRA enforcement period
so that the MRA for pollock caught in
the BSAI by non-AFA vessels is
enforced at the time of offload rather
than at any time during a fishing trip.
Under these regulations, vessels will be
able to choose to retain pollock in
excess of the MRA as long as the
amount retained at the time of offload
is at the specified MRA percentage with
respect to basis species or species

groups retained. By allowing vessels to
manage their MRA percentage for
pollock on an offload-to-offload basis,
additional pollock may be retained over
the course of a fishing trip. For example,
if a vessel operator catches pollock early
in a trip in excess of the MRA, he or she
may choose to retain the pollock and
move to an area with lower incidental
catch rates of pollock, thereby lowering
the percentage of pollock retained, with
respect to other basis species, prior to
the offloading of catch. As long as the
amount of pollock on board the vessel

is at or below the appropriate MRA at
the time of offload, the vessel operator
would be in compliance.

In addition to the pollock MRA
enforcement period adjustment, this
action clarifies MRA requirements for
catcher vessels at § 679.20(e)(3)(i).
Regulations at § 679.20(e) did not
differentiate between catcher vessels
and catcher processors. However, the
definition of fishing trip is different for
each vessel type and the MRA is
enforced differently for each vessel type.
Catcher vessels may fish within more
than one statistical reporting area during
the same fishing trip. This action
clarifies that the lowest MRA for any of
the areas where fish are harvested
during a fishing trip applies for the
duration of the fishing trip. These
changes apply to catcher vessels fishing
in the Gulf of Alaska (GOA) and the
BSAI and reflect the existing
enforcement protocol. MRA
requirements for catcher processors at
§679.20(e)(3) remain unchanged except
to change the BSAI pollock MRA
accounting period from anytime during
a fishing trip to the time of offload.

Increased Retention (IR)/Increased
Utilization IU)

The following changes to the IR/IU
regulations apply to vessels fishing in
the GOA and the BSAL

Regulations at § 679.27(c)(2) describe
retention requirements for IR/TU
species. In § 679.27, paragraphs
(c)(2)(A)(B), (c)(2)(ii)(B), (c)(2)(iii)(B), and
(1)(2) refer to the “MRB’’ amount when
directed fishing for an IR/IU species is
prohibited. “MRB” is an acronym for
maximum retainable bycatch and was
changed to MRA for consistency with
the definition of bycatch in the
Magnuson-Stevens Act. The regulatory
text in these paragraphs is amended to
reflect current language and to provide
consistency with other regulatory text.

Regulations at § 679.27(c)(2)(ii)(B)
require vessels to retain IR/IU species
up to the MRA for that species and are
enforced at any time during a fishing
trip. This action provides an exception
in these regulations for pollock caught
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by non-AFA eligible vessels in the
BSAL

Further background on the
development of the regulatory
amendments contained in this final rule
is available in the proposed rule that
was published January 29, 2004 (69 FR
4281) for a 30—day public review and
comment period that ended March 1,
2004. One letter containing 3 comments
was received during the comment
period.

Response to Comments

Comment 1: The proposed regulation
may create an unintended incentive for
non-AFA vessels to increase the overall
amount of pollock caught incidentally
when directed fishing for other non-
pollock species in the BSAIL The
Council specifically addressed these
concerns and noted that the non-AFA
fleet should not increase their historic
levels of incidental pollock catch.
Further, the amount of pollock caught
by non-AFA vessels should be
compared against these historic levels
during the annual groundfish harvest
specification process.

Response: By adjusting the MRA
enforcement period for pollock caught
in the BSAI by non-AFA vessels from
anytime during a fishing trip to
enforcement at the time of offload, the
Council intended to increase the
retention of pollock by these vessels
without increasing their overall catch of
pollock. NMFS fisheries managers
currently consider historic and recent
incidental catch levels during the total
allowable catch (TAC) specification
process and will continue to provide
this information to the Council
annually.

Comment 2: Discussion in the
proposed rule about the Incidental
Catch Allowance (ICA) for pollock
harvested by non-AFA vessels seems to
imply that the purpose of the proposed
rule would be achieved if the non-AFA
fleet does not exceed the ICA for
pollock. The ICA is not an appropriate
reference point for determining whether
pollock harvested by non-AFA vessels
has exceeded historic levels because it
is a conservative, precautionary estimate
of incidental pollock catch in all non-
target pollock fisheries, much of which
is rolled back to the pollock fishery
during a fishing year.

Response: The goal of this action is to
reduce regulatory discards of pollock by
non-AFA vessels without increasing the
overall amount of pollock caught by
these vessels. Members of the AFA fleet
expressed concern during the Council
process over non-AFA vessels exceeding
historic levels of incidental pollock
catch. These concerns were analyzed in

the Environmental Assessment/
Regulatory Impact Review/Initial
Regulatory Flexibility Analysis (see
ADDRESSES) prepared for the proposed
rule and further discussion was
provided in the preamble to the
proposed rule. While a discussion of the
ICA is provided in the proposed rule,
this discussion was not intended to
suggest that the goal of this action
would be achieved if the non-AFA fleet
does not exceed the ICA for pollock.
The ICA is not an allocation or quota to
any particular group or sector of the
BSAI groundfish fleet. Incidental catch
estimates that form the basis of annual
ICAs are conservatively large to ensure
that overall harvest remains within the
TAC. NMFS annually provides
information about historical catch to the
Council to guide the ICA specification
and will continue to make this
information available to the Council and
interested public. The amount of
pollock caught by non-AFA eligible
vessels will continue to be well
documented. Should pollock incidental
catch rates or amounts increase in a
manner that would require an increase
in the ICA, the Council could initiate
regulatory action to reduce incidental
catch rates to levels closer to historical
amounts. Any adjustment to the ICA
would occur within the annual harvest
specification process.

Comment 3: To the extent that pollock
ICA levels are higher than necessary to
support incidental catch rates by non-
AFA vessels, NMFS routinely makes
inseason adjustments to the ICA and
reallocates any projected unused
pollock to the AFA fleet. These
reallocations should not be considered
as historical catch of the non-AFA fleet.

Response: Reallocations of pollock
from the ICA to the directed fishery
have occurred every year since 1999 and
range from 2,000 mt in 1999 to 12,000
mt in 2001. NMFS managers use actual
historical and recent catch amounts to
specify future ICA amounts. As a result,
the ICA can change annually.

Changes From Proposed Rule

There are two changes from the
proposed rule to the final rule:

First, regulations at § 679.20(e)(2)(i),
(e)(2)(ii), and (e)(2)(iii) describe how to
calculate the MRA for a specific
incidental catch species. Proposed
regulations at § 679.20(e)(2)(iv), (e)(2)(v)
and (e)(2)(vi) describe the applicability
of MRA regulations. This final action
redesignates § 679.20(e)(2)(iv), (e)(2)(v)
and (e)(2)(vi), as published in the
proposed rule, to § 679.20(e)(3)(i),
(e)(3)(ii) and (e)(3)(iii), respectively, and
adds the title of “Application” for these
paragraphs. This change from the

proposed rule is intended to enhance
clarity of these regulations for the
public. The cross-reference at
§679.27(d)(1)(iii)(B) is changed to
reflect this redesignation.

Second, the text, “and not subject to
§679.20(e)(2)(vi)” at § 679.20(e)(2)(v)
and “‘except when exceeded as provided
for in § 679.20(e)(2)(vi)” at
§679.27(c)(2)(ii) is removed in the final
rule. The revision to the MRA
enforcement period for pollock
harvested by non-AFA vessels in the
BSAI applies to all vessel types. In the
proposed rule, this text only was found
in paragraphs which apply to catcher/
processors. NMFS recognizes that this
could cause confusion and has removed
the text from the final action.
Regulations at § 679.20(d)(1)(iii)(B)
continue to clarify MRA applicability
requirements for all vessels.

Classification

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

NMFS prepared a FRFA. The FRFA
incorporates the Initial Regulatory
Flexibility Analysis (IRFA) and a
summary of the analyses completed to
support the action. A copy of this
analysis is available from NMFS (see
ADDRESSES). Section 604(a) of the
Regulatory Flexibility Act (RFA)
identifies the elements that should be in
the FRFA and are summarized below:

Need for, and Objectives of, the Rule

The need for, and objectives of, this
action are described above in the
preamble and are not repeated here.

Significant Issues Raised by the Public
Comments

The proposed rule was published on
January 29, 2004 (69 FR 4281). An IRFA
was prepared for the proposed rule, and
described in the classifications section
of the preamble to the rule. The public
comment period ended on March 1,
2004. No comments were received on
the IRFA or concerning the economic
impact of the rule.

Number of Small Entities to Which the
Rule will Apply

The change in the enforcement period
for the pollock MRA will apply to all
non-AFA vessels that catch BSAI
pollock as an incidental species,
regardless of vessel size, gear type or
target fishery. Non-AFA trawl catcher
processors (head-and-gut sector)
incidentally catch significant amounts
of pollock in other groundfish fisheries.
Other non-AFA vessels do not catch
significant amounts of pollock and are
therefore seldom affected by the MRA
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for pollock on a haul-by-haul basis. In
recent years, 23 to 24 vessels in the
head-and-gut trawl catcher processor
sector have fished in the BSAL
Ownership of the active vessels is
concentrated in 10 companies. One of
the listed companies is an independent
company that acts as a manager of four
vessels, each of which is an
independently owned corporation with
different ownership structures.
Therefore, the FRFA treated these
vessels as four independent companies.

Analysis of the 3—year average of
estimated annual receipts of the head-
and-gut trawl catcher processor sector
indicated that 1 of the 13 companies
operating in the sector in 2002 would be
defined as a small entity with receipts
of less than $3.5 million. The company
operates a single vessel that is less than
125 feet (38.1 meters).

Steps Taken to Minimize the Significant
Economic Impact on Small Entities

The preferred alternative is not
expected to have a significant negative
impact on individual vessel gross
receipts. Therefore, this final rule is not
expected to have a significant negative
impact on small entities. The preferred
alternative changes the enforcement
interval of the MRA to an offload-to-
offload basis. This alternative meets the
goal of the Council of reducing discards
of pollock by non-AFA vessels without
increasing the overall amount of pollock
harvested by these vessels. The
preferred alternative also provides
regulatory relief to any directly
regulated small entity to which the rule
applies by increasing operational
flexibility, improving resource
utilization, and reducing the risk of an
inadvertent violation of MRA and IR/IU
pollock retention standards. This action
is not expected to create any adverse
impacts for directly regulated entities,
small or large. The alternative allows
non-AFA vessels to retain additional
pollock caught incidentally in the BSAI
management area, thereby helping to
meet the Council’s goals and objectives
to reduce discards in the groundfish
fisheries off Alaska.

Options for different enforcement
periods for adjusting the MRA for
pollock harvested by non-AFA vessels

in the BSAI and for increasing the MRA
percentage were considered by the
Council, but were eliminated from
detailed analysis due to potential
difficulties in enforcing these options
and inconsistencies with the problem
statement. The status quo is the
alternative to the preferred action. The
status quo would not lead to increased
retention of pollock caught by non-AFA
vessels in the BSAIL The status quo was
rejected because it would not
accomplish the objectives of the action.

Small Entity Compliance Guide

This action changes regulations at
§679.20 and §679.27 to make the MRA
for pollock caught by non-AFA eligible
vessels in the BSAI management area
enforceable at the time of offload. This
action does not require additional
compliance from small entities that is
not described in the preamble. Copies of
this final rule are available from NMFS
(see ADDRESSES) and at the following
website: http://www.fakr.noaa.gov.

Reporting, Recordkeeping, and Other
Compliance Requirements

This regulation does not impose new
recordkeeping or reporting requirements
on the regulated small entities. The
FRFA did not reveal any Federal rules
that duplicate, overlap or conflict with
the proposed action.

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Reporting and
recordkeeping requirements.

Dated: June 4, 2004.
Rebecca Lent,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
m For the reasons set out in the preamble,
50 CFR part 679 is amended to read as
follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

m 1. The authority citation for 50 CFR

part 679 continues to read as follows:
Authority: 16 U.S.C. 773 et seq., 1801 et

seq., and 3631 et seq.

m 2.In §679.20, paragraph (e)(2)(iv) is

removed, paragraph (d)(1)(iii)(B) is

revised, and paragraph (e)(3) is added to
read as follows:

§679.20 General limitations.

* * * * *

(d) * * *
(1) * % %
(111) * k%

(B) Retention of incidental species.
Except as described in § 679.20(e)(3)(iii),
if directed fishing for a target species,
species group, or the “other species”
category is prohibited, a vessel may not
retain that incidental species in an
amount that exceeds the maximum
retainable amount, as calculated under
paragraphs (e) and (f) of this section, at
any time during a fishing trip.

* * * * *

(e) * % %

(3) Application.

(i) For catcher vessels, the maximum
retainable amount for vessels fishing
during a fishing trip in areas closed to
directed fishing is the lowest maximum
retainable amount applicable in any
area, and this maximum retainable
amount must be applied at any time and
to all areas for the duration of the
fishing trip.

(ii) For catcher/processors fishing in
an area closed to directed fishing for a
species or species group, the maximum
retainable amount for that species or
species group applies at any time for the
duration of the fishing trip.

(iii) For all vessels not listed in
subpart F of this section, the maximum
retainable amount for pollock harvested
in the BSAI is calculated at the end of
each offload and is based on the basis
species harvested since the previous
offload. For purposes of this paragraph,
offload means the removal of any fish or
fish product from the vessel that
harvested the fish or fish product to any

other vessel or to shore.
* * * * *

m 3.In §679.27, the table in paragraph
(c)(2), and the table in (i) are revised to
read as follows:

§679.27 Improved Retention/Improved
Utilization Program.
* * * * *

(C) * % %

(2) * % %

IF YOU OWN OR OPERATE A

AND

YOU MUST RETAIN ON BOARD UNTIL LAWFUL

TRANSFER

(i) Catcher vessel

ited.

(C) Retention of an IR/ IU species is prohibited
(A) Directed fishing for an IR/IU species is open

(i) Catcher/processor

(A) Directed fishing for an IR/IU species is open
(B) Directed fishing for an IR/IU species is prohib-

all fish of that species brought on board the vessel.
all fish of that species brought on board the vessel

up to the MRA for that species.

no fish of that species.
a primary product from all fish of that species

brought on board the vessel.
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IF YOU OWN OR OPERATE A AND

YOU MUST RETAIN ON BOARD UNTIL LAWFUL
TRANSFER

(iii) Mothership

(B) Directed fishing for an IR/IU species is prohib-
ited.

(C) Retention of an IR/IU species is prohibited .........

(A) Directed fishing for an IR/IU species is open ......

(B) Directed fishing for an IR/IU species is prohib-
ited.

(C) Retention of an IR/IU species is prohibited .........

a primary product from all fish of that species
brought on board the vessel up to the point that
the round-weight equivalent of primary products
on board equals the MRA for that species.

no fish or product of that species.

a primary product from all fish of that species
brought on board the vessel

a primary product from all fish of that species
brought on board the vessel up to the point that
the round-weight equivalent of primary products
on board equals the MRA for that species.

no fish or product of that species.

* * * * *
(i) * % %
then your total weight of
retained or lawfully
transferred products
IF... produced from your

catch or receipt of that
IR/IU species during a
fishing trip must...

(1) directed fishing
for an IR/IU spe-
cies is open,

(2) directed fishing
for an IR/IU spe-
cies is prohibited,

(3) retention of an
IR/IU species is
prohibited,

equal or exceed 15 per-
cent of the round-
weight catch or round-
weight delivery of that
species during the
fishing trip.

equal or exceed 15 per-
cent of the round-
weight catch or round-
weight delivery of that
species during the
fishing trip or 15 per-
cent of the MRA for
that species, which-
ever is lower.

equal zero.

[FR Doc. 04-13198 Filed 6—10-04; 8:45 am]

BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

FARM CREDIT ADMINISTRATION

12 CFR Parts 620, 621, 650, 651, 652,
653, 654, and 655

RIN 3052-AC18

Disclosure to Shareholders;
Accounting and Reporting
Requirements; Federal Agricultural
Mortgage Corporation General
Provisions; Federal Agricultural
Mortgage Corporation Governance;
Federal Agricultural Mortgage
Corporation Funding and Fiscal
Affairs; Federal Agricultural Mortgage
Corporation Disclosure and Reporting
Requirements

AGENCY: Farm Credit Administration.
ACTION: Proposed rule.

SUMMARY: The Farm Credit
Administration (FCA, our, or we)
proposes regulations governing the
Federal Agricultural Mortgage
Corporation (Farmer Mac or the
Corporation) in the areas of non-
program investments and liquidity. We
are proposing the regulations to ensure
that Farmer Mac holds only high-
quality, liquid investments to maintain
a sufficient liquidity reserve, invest
surplus funds, and manage interest-rate
risk, while not holding excessive
amounts of non-program investments
considering Farmer Mac’s status as a
Government-sponsored enterprise.

DATES: Please send comments to the
FCA by September 13, 2004.

ADDRESSES: You may send comments by
electronic mail to reg-comm@fca.gov,
through the “Pending Regulations”
section of FCA’s Web site, www.fca.gov,
or through the Governmentwide
www.regulations.gov portal. You may
also send comments to Thomas G.
McKenzie, Director, Office of Secondary
Market Oversight, Farm Credit
Administration, 1501 Farm Credit Drive,
McLean, Virginia 22102-5090 or by
facsimile to (703) 734-5784. You may
review copies of all comments we
receive in our office in McLean,
Virginia.

FOR FURTHER INFORMATION CONTACT:
Thomas G. McKenzie, Director, Office of
Secondary Market Oversight, Farm
Credit Administration, McLean, VA
22102-5090, (703) 883—4280; TTY (703)
883—4434; or Jennifer A. Cohn, Senior
Attorney, Office of General Counsel,
Farm Credit Administration, McLean,
VA 22102-5090, (703) 883—4020, TTY
(703) 883—-2020.

SUPPLEMENTARY INFORMATION:
I. Objectives

The primary objectives of our
proposal are to ensure the safety and
soundness and continuity of Farmer
Mac operations by:

¢ Establishing minimum liquidity
standards that would require Farmer
Mac to hold sufficient high-quality,
marketable investments to provide
adequate liquidity to fund maturing
obligations and operational expenses for
a minimum of 60 days;

e Specifying the type, quality, and
maximum amount (or limit) of non-
program investments ! that may be held
by Farmer Mac;

e Establishing diversification
requirements, including portfolio limits
on specific types of investments and
counterparty exposure limits; and

¢ Requiring Farmer Mac’s board of
directors to approve liquidity and non-
program investment management
policies and implement appropriate
internal controls to oversee the
investment and liquidity management of
the Corporation.

Another objective of this proposal is
to better organize current regulatory
sections pertaining to Farmer Mac,
details of which are discussed in section
XIV. below.

1Pursuant to title VIII of the Farm Credit Act of
1971, as amended (Act), Farmer Mac issues debt in
order to buy (invest in) “program” assets under the
Corporation’s core programs known as the Farmer
Mac I Program and the Farmer Mac II Program.
Under these programs, Farmer Mac purchases, or
commits to purchase, “qualified loans,” as that term
is defined in section 8.0(9) of the Act. Generally,
“qualified loans” consist of loans on agricultural
real estate or portions of loans guaranteed by the
United States Department of Agriculture. Under
section 8.0(1) of the Act, “agricultural real estate”
includes both land used to produce agricultural
commodities or products and single family,
moderately-priced principal residential dwellings
located in rural areas. In this preamble, we refer to
loans made on this latter type of real estate as ‘“‘rural
housing mortgages.” We propose to define
investments other than those in (1) “qualified
loans,” or (2) securities collateralized by “qualified
loans” as “non-program” investments.

II. Background

Congress established Farmer Mac in
1988 as part of its effort to resolve the
agricultural crisis of the 1980s. Congress
expected that a secondary market for
agricultural and rural housing mortgages
would increase competitively priced
mortgage credit to America’s farmers,
ranchers, and rural homeowners.

As originally structured, market
demand for Farmer Mac services was
low and the Corporation’s ability to
thrive and develop an active secondary
market for long-term agricultural real
estate loans was challenged. In 1996,
statutory changes 2 by Congress made
Farmer Mac’s programs more attractive,
but Farmer Mac still had difficulty in
building and maintaining recognition in
the secondary market. In early 1997,
Farmer Mac adopted a new “‘debt
issuance strategy” and consequently
built its non-program investment
portfolio to relatively high levels when
compared to program assets. Farmer
Mac’s rationale for its debt issuance
strategy was to increase its presence in
the capital markets to attract more
investors to its debt and mortgage-
backed securities and reduce its
borrowing and securitization costs.

Farmer Mac now has about $4.4
billion in assets, which includes about
$1.7 billion in non-program
investments. Also, Farmer Mac has over
$4.0 billion in liabilities. (For
comparison, 5 years ago liabilities
totaled $1.6 billion, and 10 years ago
liabilities totaled $452 million.) In
addition to on-balance assets and
liabilities, Farmer Mac now has in
excess of $3.3 billion in off-balance
sheet obligations associated with Long-
Term Standby Purchase Commitments
(LTSPC)3 and Farmer Mac Guaranteed
Securities (FMGS).4

2The Farm Credit System Reform Act of 1996
(Pub. L. 104-105) amendments authorized Farmer
Mac to purchase agricultural real estate and rural
housing mortgages directly, as a pooler, and to
guarantee securities backed by those loans without
a 10-percent “‘subordinated interest” or provision
for private sector assumption of first losses.

3 An LTSPC is a commitment by Farmer Mac to
purchase specified eligible loans on one or more
undetermined future dates. In consideration for
Farmer Mac’s assumption of the credit risk on the
specified loans underlying an LTSPC, Farmer Mac
receives an annual commitment fee on the
outstanding balance of those loans in monthly
installments based on the outstanding balance of
those loans.

4Periodically, Farmer Mac transfers agricultural
mortgage loans into trusts that are used as vehicles

Continued
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We are proposing these regulations
because, as Farmer Mac continues to
grow, its exposure to various business
risks, including liquidity risk, also can
be anticipated to grow. In addition,
excessive or inappropriate use of non-
program investments is not consistent
with the Corporation’s status as a
Government-sponsored enterprise
(GSE). This proposal balances safety and
soundness concerns with the program
focus of the Corporation.

These proposed regulations do not
address Farmer Mac’s program
investments. We will continue to
monitor those investments for safety
and soundness and other purposes
through our examination, and off-site
monitoring activities, of the
Corporation.

III. Arrangement of This Proposal

The following preamble material is a
section-by-section analysis of the
subsequent proposed rule text. This
arrangement allows FCA to provide
additional details or rationale for our
proposal. Also, in section XIV., we
discuss how we propose to better
organize our rules pertaining to Farmer
Mac.

IV. Section 652.1—Purpose

This proposed section provides the
user with a basic understanding of the
contents and purpose of this subpart.
We state that the purpose of this subpart
is to ensure safety and soundness,
continuity of funding, and appropriate
use of non-program investments
considering Farmer Mac’s status as a
GSE. It also highlights responsibilities of
Farmer Mac’s board of directors and
management.

V. Section 652.5—Definitions

This proposed section alphabetically
lists words or phrases that are
applicable to this subpart and will help
the user more fully understand the
subpart and our requirements. Most of
the definitions are self explanatory, but
one definition will benefit from
explanation. The proposed definition of
“Government-sponsored agency”
includes Government-sponsored
enterprises such as Fannie Mae and
Farmer Mac, as well as Federal agencies,

for the securitization of the transferred assets and
the beneficial interests in the trusts are sold to
third-party investors as FMGS. Farmer Mac
guarantees the timely payment of principal and
interest on the certificates issued by the trusts,
regardless of whether the trusts actually receive
scheduled payments on the related underlying
loans. As consideration for Farmer Mac’s
assumption of the credit risk on these mortgage
pass-through certificates, Farmer Mac receives an
annual guarantee fee that is based upon the
outstanding balance of the FMGS.

such as the Tennessee Valley Authority,
that issue obligations that are not
explicitly guaranteed by the
Government of the United States’ full
faith and credit.

VI. Section 652.10—Investment
Management and Requirements

Farmer Mag, like any financial
institution, must establish and follow
certain fundamental practices to
effectively manage risks in its
investment portfolio. An effective risk
management process for investments
requires financial institutions to
establish: (1) Policies; (2) risk limits; (3)
a mechanism for identifying, measuring,
and reporting risk exposures; and (4) a
strong system of internal controls.
Accordingly, proposed § 652.10 requires
Farmer Mac’s board of directors to adopt
written policies that establish risk limits
and guide the decisions of investment
managers. More specifically, board
policies must establish objective criteria
so investment managers can prudently
manage credit, market, liquidity, and
operational risks. Additionally,
proposed § 652.10 establishes other
controls that are consistent with sound
business practices, such as:

(1) Clear delegation of responsibilities
and authorities to investment managers;

(2) Separation of duties;

(3) Timely and effective security
valuation practices; and

(4) Routine reports on investment
performance.

A. Responsibilities of the Board of
Directors

Proposed §652.10(a) outlines the
basic responsibilities of the board of
directors regarding Farmer Mac’s non-
program investment activities. The
proposed rule requires the board to
adopt written policies for managing
those activities. The board must also
ensure that management complies with
the written policies and that appropriate
internal controls are in place to prevent
loss. The board, or a designated
subcommittee of the board, must review
the Corporation’s investment policies at
least annually. Any changes to the
policies must be adopted by the board
of directors and reported to FCA within
10 days of adoption.

B. Investment Policies

Proposed § 652.10(b) requires Farmer
Mac’s investment policies to address the
purposes and objectives of investments,
risk tolerance, delegations of authority,
exception parameters, securities
valuation, internal controls, and
reporting requirements. Furthermore,
the policies must address the means for
reporting, and approvals needed for,

exceptions to established policies. A
general explanation of the board’s
investment objectives, expectations, and
performance goals is necessary to guide
investment managers. The proposed
rule further requires that the investment
policies must be sufficiently detailed,
consistent with, and appropriate for the
amounts, types, and risk characteristics
of Farmer Mac’s investments.

C. Risk Tolerance

Proposed § 652.10(c) requires Farmer
Mac’s board of directors to establish
within its investment policies risk limits
and diversification requirements for the
various classes of eligible investments
and for the entire investment portfolio.
The policies must ensure that Farmer
Mac maintains prudent diversification
of its investment portfolio. Risk limits
must be based on Farmer Mac’s
objectives, capital position, and risk
tolerance capabilities. Risk tolerance
can be expressed through several
parameters such as duration, convexity,
sector distribution, yield curve
distribution, credit quality, risk-adjusted
return, portfolio size, total return
volatility, or value-at-risk.? Farmer Mac
should use a combination of parameters
to appropriately limit its exposure to
credit and market risk. Farmer Mac’s
policies must identify the types and
quantity of investments that the
Corporation will hold to achieve its
objectives and control credit, market,
liquidity, and operational risks. Farmer
Mac must establish risk limits for those
four types of risk.

1. Credit Risk

Credit risk generally refers to the risk
that an issuer, obligor, or other
counterparty will default on its
obligation to pay the investor under the
terms of the security or instrument.
Farmer Mac’s investment policies must
establish standards for addressing credit
risk.

Credit risk is based on, among other
factors, the ability of counterparties to
honor their obligations and
commitments. Farmer Mac should
consider appropriate credit risk limits
after fully considering its position with
regard to a well-diversified investment
portfolio. Accordingly, proposed
§652.10(c)(1)(i) requires Farmer Mac’s

5Generically, duration is a measure of a bond’s
or portfolio’s price sensitivity to a change in interest
rates. Convexity measures the rate of change in
duration with respect to a change in interest rates.
A sector refers to a broad class of investments with
similar characteristics or industry classification.
Yield curve distribution refers to the distribution of
the portfolio’s investments in short-, intermediate-
, or long-term investments. Value-at-risk is a
methodology used to measure market risk in an
investment portfolio.
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investment policies to establish credit
quality standards, limits on
counterparty risk, and risk
diversification standards that limit
concentrations based on a single or
related counterparty(ies), a geographical
area, industries, or obligations with
similar characteristics.

The selection of dealers, brokers, and
investment bankers (collectively,
securities firms) is an important aspect
of effective management of counterparty
credit risk. Proposed §652.10(c)(1)(ii)
requires Farmer Mac’s investment
policies to establish criteria for selecting
securities firms. A satisfactory approval
process includes a review of each firm’s
financial statements and an evaluation
of its ability to honor its commitments,
including an inquiry into the general
reputation of the securities firm. Farmer
Mac should also review information
from Federal or state securities
regulators and industry self-regulatory
organizations, such as the National
Association of Securities Dealers,
concerning any formal enforcement
actions against the security firm, its
affiliates, or associated personnel.

In addition, to further diversify
Farmer Mac’s exposure to credit risk,
the proposed rule requires Farmer Mac
to buy and sell eligible investments with
more than one securities firm.
Moreover, the proposed rule requires
the board of directors or a designated
subcommittee of the board, as part of its
annual review of its investment policies,
to review the criteria for selecting
securities firms and determine whether
to continue Farmer Mac’s existing
relationships with them. Any changes to
the criteria or securities firms must be
approved by the board of directors.

Proposed §652.10(c)(1)(iii) requires
Farmer Mac to establish appropriate
collateral margin requirements on
repurchase agreements.® The FCA is
proposing this requirement because it is
prudent, as a means of managing
potential counterparty credit risk, for
Farmer Mac to establish appropriate
collateral margin requirements based on
the quality of the collateral and the
terms of the agreement. Farmer Mac
must also manage its exposure to loss on
repurchase agreements by regularly
marking the collateral to market and

6In general, whether a given agreement is termed
a “repurchase agreement” or a ‘‘reverse repurchase
agreement” depends largely on which party
initiated the transaction. Market participants
typically view the transaction from the dealer’s
perspective. In this preamble and the proposed
regulation, the FCA uses the term “repurchase
agreement”” regardless of the perspective from
which the transaction is viewed.

ensuring appropriate controls are
maintained over collateral held.

2. Market Risk

Market risk is the risk to a financial
institution’s financial condition
resulting from adverse changes in the
value of its holdings arising from
movements in interest rates or prices.
From a safety and soundness
perspective, it is crucial for a financial
institution’s board and management to
fully understand the market risks
associated with investment securities
prior to acquisition and on an ongoing
basis. The most significant market risk
of investment activities is interest rate
risk. Proposed § 652.10(c)(2) would
require Farmer Mac’s board to set
market risk limits for specific types of
investments, and for the investment
portfolio or for Farmer Mac generally.

To manage market risk exposure, this
proposal would require Farmer Mac to
evaluate how individual instruments
and the investment portfolio as a whole
affect the Corporation’s overall interest
rate risk profile. We also expect that
Farmer Mac would timely monitor the
price sensitivity of its investment
portfolio and specify Corporation-wide
interest rate risk limits.

In addition, we believe prudently
managed financial institutions should
establish interest rate risk limits on their
investment portfolios and on certain
types of securities. Accordingly, risk
parameters should be commensurate
with Farmer Mac’s ability to measure,
manage, and absorb risk. The board
should consider Farmer Mac’s level of
capital and earnings and its tolerance
for market risk exposure when setting
risk parameters. Farmer Mac must
document in its records or minutes any
analyses used in formulating its policy
or amendments to the policy. Market
risk limits should be established in a
manner that is consistent with all
relevant regulations, policies, and
guidance issued by the FCA.

3. Liquidity Risk

Liquidity risk may exist at both the
investment and the institutional level.
At the investment level, liquidity risk is
the risk that Farmer Mac would not be
able to sell or liquidate an investment
quickly at a fair price. This inability
may be due to inadequate market depth
or market disruption.

At the institutional level, liquidity
risk is the risk that Farmer Mac could
encounter a liquidity crisis if it is
unable to fund operations at reasonable
rates because access to the capital
markets is impeded. This impediment
may result from a market disruption or

real or perceived credit, operational,
public policy, or business problems.

FCA expects Farmer Mac to manage
liquidity risk at both the investment and
the institutional levels. Accordingly,
proposed § 652.10(c)(3) requires Farmer
Mac’s investment policies to describe
the liquidity characteristics of eligible
investments that it will hold to meet its
liquidity needs and institutional
objectives. Farmer Mac’s investment
policies must also require the
Corporation to maintain sufficient
quantities of liquid investments to
comply with the liquidity reserve
requirements of § 652.20.

Pursuant to § 652.25, the amount of
Farmer Mac’s non-program investments
is subject to certain limitations so that
its GSE status and preferred market
access privileges are not abused through
excessive amounts of non-program
investments. FCA expects Farmer Mac’s
policies to strike an appropriate balance
among the need for a liquidity reserve,
the management of interest rate risk,
and the investment of surplus funds as
it strives to accomplish its institutional
objectives and its public purpose as a
GSE.

4. Operational Risk

Operational risk occurs when
deficiencies in internal controls or
information systems result in
unexpected loss to a financial
institution. Operational risk may arise
from inadequate procedures, human
error, information system failure, or
fraud. Internal controls that effectively
detect and prevent operating risks are an
integral part of prudent investment
management. The ability of management
to accurately assess and control
operating risks is frequently one of the
greatest challenges that a financial
institution faces with regard to
investment activities. Therefore,
proposed § 652.10(c)(4) would require
Farmer Mac’s investment policies to
address operating risks, including
delegations of authority and internal
controls, in accordance with paragraphs
(d) and (e) of §652.10.

Farmer Mac also may be exposed to
other sources of operating risks, such as
legal risk that may result from contracts
that are not legally enforceable. FCA
expects Farmer Mac to adequately
assess, control, and minimize operating
risks relating to investment activities.
Accordingly, we expect Farmer Mac to
clearly define documentation
requirements for securities transactions,
retention and safekeeping of documents,
and possession and control of
purchased investment instruments.
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D. Delegation of Authority

Prudent management of investment
activities requires an organizational
structure that clearly delineates
responsibility and accountability for all
investment management functions,
including risk measurement, and
oversight. Accordingly, proposed
§652.10(d) specifically provides that all
delegations of authority to specified
personnel or committees must state the
extent of management’s authority and
responsibilities for investments. Farmer
Mac should periodically review the
Corporation’s organizational structure to
reveal conflicts of interest or inadequate
checks and balances.

E. Internal Controls

Proposed §652.10(e) sets forth
internal control requirements for
investment management of Farmer Mac.
Proposed §652.10(e)(1) would require
Farmer Mac to establish appropriate
internal controls to detect and prevent
loss, fraud, embezzlement, conflicts of
interest, and unauthorized investments.

Proposed §652.10(e)(2) would require
a separation of duties and supervision
between personnel executing
investment transactions and those
responsible for approving, revaluating,
and overseeing the investments.
Separation of duties promotes integrity,
accuracy, and prudent business
practices that reduce the risk of loss.
Senior management must ensure that
Farmer Mac’s investment practices and
risk exposure are regularly reviewed
and evaluated by personnel who are
independent from those responsible for
executing investment transactions. Also,
we consider separate and independent
valuation of computer model
assumptions and data used by
investment managers a necessary part of
these regular reviews.

Proposed §652.10(e)(3) would require
Farmer Mac to maintain records and
management information systems that
are appropriate for the level and
complexity of its investment activities.
This requirement is especially
important as investment instruments
become increasingly complex and
internal controls depend on adequacy
and accuracy of corporate records.
Internal quantitative models, computer
software, and management expertise
must be adequate and fully integrated to
adequately analyze individual
investment instruments, the investment
portfolio, and the effect investments
have on Farmer Mac’s cashflows,
earnings, and capital.

F. Securities Valuations

Accurate and frequent securities
valuation is essential to measuring risk

and monitoring compliance with a
financial institution’s objectives and
risk parameters. Prudent business
practices dictate that a financial
institution must understand the value
and price sensitivity of its investments
prior to purchase and on an ongoing
basis. Appropriate securities valuation
practices by the financial institution
enable managers to fully understand the
risks and cashflow characteristics of its
investments. Farmer Mac should rely on
valuation methodologies that take into
account all the risk elements in a
security to determine its price. Proposed
§652.10(f) establishes the basic
requirements for securities valuations
by Farmer Mac and generally requires
Farmer Mac to perform an analysis of
the credit and market risks on
investments prior to purchase and on an
ongoing basis. The primary objective of
this provision is to ensure that
management understands and the board
appropriately oversees the risks and
cashflow characteristics of any
investment that Farmer Mac purchases.

Managers must have a reasonable and
adequate basis for investment
purchases, supported by appropriate
analysis, for the Corporation’s
investment decisions, and must
maintain adequate documentation
regarding the decisions. We believe this
is especially relevant to Farmer Mac
given its status as a GSE. We expect the
analysis to describe the basic risk
characteristics of the investment and
include a balanced discussion of risks
involved in purchasing the investment.
In preparing the analysis, investment
managers should consider the current
rate of return or yield, expected total
return, and annual income. We also
expect investment managers to consider
the degree of uncertainty associated
with the cashflows, and the
investment’s marketability, liquidity,
credit risk, and market risk. For
investments that have unusual,
leveraged, or highly variable cashflows,
investment managers must exercise
extraordinary diligence and
thoroughness in making investment
decisions. The depth of analyses and
documentation of such decisions must
be commensurate with the investment
risk.

A fundamental component of sound
investment management is the
independent verification of securities
prices. Accordingly, proposed
§652.10(f)(1) requires Farmer Mac,
before it purchases a security, to
evaluate its credit quality and price
sensitivity to changes in market interest
rates. We also propose to require Farmer
Mac to evaluate and document the size
and liquidity of the secondary market

for the security at the time of purchase.
In addition, we expect Farmer Mac to
monitor and update this information as
market conditions change. While
Farmer Mac must support its credit
evaluations by using the most recent
credit rating given to a security by a
Nationally Recognized Statistical Rating
Organization (NRSRO) in accordance
with the requirements of § 652.35, the
Corporation may not rely exclusively on
NRSRO ratings prior to purchasing
investments. An independent and
timely evaluation performed by Farmer
Mac is needed because there may be a
lag before an adverse event is reflected
in the credit rating. Therefore, Farmer
Mac’s analysis must indicate whether
the security’s risk has changed
subsequent to the most recent NRSRO
rating.

Proposed § 652.10(f)(1) also requires
Farmer Mac to verify the value of a
security that it plans to purchase, other
than a new issue, with a source that is
independent of the broker, dealer,
counterparty, or other intermediary to
the transaction. Independent
verification of price can be as simple as
obtaining a price from an industry-
recognized information provider.
Farmer Mac may satisfy this
requirement by independently verifying
the price of a security with an online
market reporting service, such as
Bloomberg, Telerate, or Reuters.
Although price quotes from information
providers are not actual market prices,
they confirm whether the broker’s price
is reasonable. In the event that Farmer
Mac is unable to obtain a second price
quote on a particular security, a price
quote may be obtained on a security
with substantially similar
characteristics. However, such an
alternative method increases analysis
and documentation requirements and
must be available for independent
internal and external evaluators to
assess. In addition, Farmer Mac may use
internal valuation models to verify the
reasonableness of prices it pays or
receives for securities.

Finally proposed § 652.10(f)(1)
requires the board’s investment policies
to fully address the extent of the
prepurchase analysis that management
needs to perform for various classes of
instruments. For example, Farmer Mac
should specifically describe the stress
tests in § 652.40 that must be performed
on various types of mortgage securities.

Proposed § 652.10(f)(2) would require
Farmer Mac to determine, at least
monthly, the fair market value of each
security in its portfolio and the fair
market value of its investment portfolio
as a whole. We propose this provision
to ensure that management and the
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board have the necessary information to
assess the performance of Farmer Mac’s
investment portfolio. This requirement
enables management to provide accurate
and timely reports to the board of
directors in accordance with proposed
§652.10(g) and manage market risks.

In satisfying the above requirements,
proposed § 652.10(f)(2) would also
require Farmer Mac to evaluate the
credit quality and price sensitivity to
the change in market interest rates of
each security in Farmer Mac’s portfolio
and its whole investment portfolio. The
substance and form of the evaluations
are likely to vary depending on the type
of instrument. Relatively simple or
standardized instruments with readily
identifiable risks require significantly
less analysis than more volatile or
complex instruments. (Proposed
§ 652.40 contains specific stress test
guidance for evaluating the price
sensitivity of mortgage securities.)

Other eligible investments that have
uncertain cashflows as a result of
embedded options (such as call options,
caps, or floors) may require similar
analytical techniques to appropriately
evaluate the instruments. For example,
prior to investing in asset-backed
securities (ABS), the FCA expects
Farmer Mac to conduct or obtain an
evaluation of the collateral (including
type, aging of the assets, and the credit
quality of the underlying loans) and an
analysis of the securities’ structure and
cashflows.

Proposed § 652.10(f)(3) requires
Farmer Mac, before it sells a security, to
verify its value with a source that is
independent of the broker, dealer,
counterparty, or other intermediary to
the transaction. We reiterate,
independent verification of price can be
as simple as obtaining a price from an
industry-recognized information
provider, which will verify whether the
broker’s price is reasonable. In the event
that Farmer Mac is unable to obtain a
second price quote on a particular
security, a price quote may be obtained
on a security with substantially similar
characteristics as explained and
qualified above so long as the analysis
is adequately documented and
appropriately supports the security’s
value.

G. Reports to the Board of Directors

Adequate reporting will help ensure
the Farmer Mac board properly carries
out its fiduciary responsibilities and
provides an essential element of internal
controls. Management reports must
communicate effectively to the board
the nature of the risks inherent in
Farmer Mac’s investment activities.
Reporting should occur frequently so

that the board has timely, accurate, and
sufficient information in order to
adequately oversee changes in the
investment portfolio and Farmer Mac’s
risk profile.

Proposed § 652.10(g) requires
management, at least quarterly, to report
to the board, or a designated
subcommittee of the board, on the
performance and risk of each class of
investments and the entire investment
portfolio. The report must identify all
gains and losses that Farmer Mac incurs
during the quarter on individual
securities it sells before maturity and
why such securities were liquidated.
Reports also must identify potential risk
exposure to changes in market interest
rates and any other factors (such as
credit deterioration) that may affect the
value of Farmer Mac’s investment
holdings. In addition, the regulation
would require management’s report to
discuss how Farmer Mac’s investments
affect its overall financial condition and
to evaluate whether the performance of
the investment portfolio effectively
achieves the objectives established by
the board of directors. The report must
specifically identify deviations from the
board’s policies and seek board
approval for any deviations.

VII. Section 652.15—Interest Rate Risk
Management and Requirements

Because interest rate risk management
is such an important part of investment
management, we propose in §652.15
certain responsibilities of Farmer Mac’s
board of directors and management as
well as policy requirements to address
more generally the management of
interest rate risk exposure. The
proposed regulations outline our
minimum expectations for the
management of interest rate risk
exposure.

The potentially adverse effect that
interest rate risk may have on net
interest income and the market value of
Farmer Mac’s equity is of particular
importance. Unless properly measured
and managed, interest rate changes can
have significant adverse effects on
Farmer Mac’s ability to generate
earnings, build net worth, and maintain
liquidity.

Proposed § 652.15(a) requires Farmer
Mac’s board of directors to be
responsible for providing effective
oversight (direction, controls, and
supervision) to the interest rate risk
management program and to be
knowledgeable of the nature and level of
interest rate risk taken by Farmer Mac.

Proposed § 652.15(b) requires Farmer
Mac’s management to be responsible for
ensuring that interest rate risk is

properly managed on both a long-range
and a day-to-day basis.

Proposed § 652.15(c) requires Farmer
Mac’s board of directors to adopt an
interest rate risk management policy. At
least annually, the board of directors, or
a designated subcommittee of the board,
must review the policy. Any changes to
the policy must be approved by the
board and reported to FCA within 10
days of adoption.

Proposed § 652.15(d) requires Farmer
Mac’s interest rate management policy,
at a minimum, to:

(1) Address the purpose and
objectives of interest rate risk
management;

(2) Identify and analyze the causes of
interest rate risks within its existing
balance sheet structure;

(3) Require Farmer Mac to measure
the potential impact of these risks on
projected earnings and market values by
conducting interest rate shock tests and
simulations of multiple economic
scenarios at least quarterly;

(4) Describe and implement actions
needed to obtain its desired risk
management objectives;

(5) Document the objectives that
Farmer Mac is attempting to achieve by
purchasing eligible investments that are
authorized by § 652.35;

(6) Require Farmer Mac to evaluate
and document, at least quarterly,
whether these investments have actually
met the objectives stated under
paragraph (4) above;

(7) Identify exception parameters and
post approvals needed for any
exceptions to the policy’s requirements;

(8) Describe delegations of authority;
and

(9) Describe reporting requirements,
including exceptions to policy limits.

Proposed § 652.15(e) requires Farmer
Mac’s management to report, at least
quarterly, to the Corporation’s board of
directors, or a designated subcommittee
of the board, describing the nature and
level of interest rate risk exposure. It
also would require that any deviations
from the board’s policy on interest rate
risk must be specifically identified in
the report and approved by the board,
or designated subcommittee of the

board.

VIIIL. Liquidity Reserve Management
and Requirements

As discussed in section VI., Farmer
Mac is subject to liquidity risk at both
the investment and institutional levels.
Farmer Mac must manage risk at both of
these levels.

In making this proposal, we recognize
Farmer Mac’s long-term liquidity is
dependent on its ability to obtain
funding from the securities markets. To
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aid in assuring market access, temporary
sources of highly liquid and low-risk
investments are needed in the event of
market disruptions or aberrations.
Accordingly, we propose liquidity
requirements in § 652.20 that address
minimum reserves, policies, periodic
and special reporting requirements, and
high quality unencumbered investments
as follows.

A. Minimum Daily Liquidity Reserve
Requirement

The minimum daily liquidity reserve
requirement in proposed § 652.20(a)
will ensure that Farmer Mac has a pool
of cash, eligible non-program
investments, and/or securities backed
by portions of Farmer Mac program
assets (loans) that are guaranteed by the
United States Department of Agriculture
as described in section 8.0(9)(B) of the
Act (subject to certain discounts) to
fund its operations for a minimum of 60
days, if its access to the capital markets
becomes impeded or otherwise
threatened. The Farmer Mac program
assets described above are held under a
program known as the Farmer Mac II
Program.

We believe the significance of
maintaining an ample supply of liquid
funds for safety and soundness reasons
outweigh any burdens created by the
minimum daily liquidity reserve
requirement.

This proposed regulation will permit
Farmer Mac sufficient time to make
adjustments to the liquidity portfolio
and any associated restructuring of
Farmer Mac’s maturing debt. We
propose that within 24 months of this
rule becoming effective, and thereafter,
the minimum daily liquidity reserve
requirement will be 60 days.

We seek comment on whether the 60-
day minimum daily liquidity reserve
requirement is too much or too little.
We also seek comment on whether it is
appropriate to include securities backed
by portions of Farmer Mac program
assets (loans) that are guaranteed by the
United States Department of Agriculture
(Farmer Mac II program assets) in the
minimum daily liquidity reserve
requirement.

B. Free of Lien

At §652.20(b), we propose that all
investments held for the purpose of
meeting the minimum daily liquidity
reserve requirement of this section must
be free of liens or other encumbrances.

C. Discounts

We propose to subject some of the
investments in the liquidity pool to
certain discounts as they may exhibit
somewhat less liquidity in adverse

market conditions. Those investments
include money market instruments,
floating and fixed rate debt securities,
diversified investment funds, and
securities backed by portions of Farmer
Mac program assets (loans) that are
guaranteed by the United States
Department of Agriculture as described
in section 8.0(9)(B) of the Act.
Additionally, we reserve the authority
to modify or determine the appropriate
discount for any investments used to
meet the minimum daily liquidity
reserve requirement. For example, if an
adverse credit event or other adverse
event caused an eligible investment to
exhibit less liquidity, we might increase
the discount associated with that
investment.

D. Liquidity Reserve Policy

At §652.20(d), we propose
requirements that Farmer Mac’s board
must address when setting a liquidity
reserve policy. We also propose that
proper internal controls be put in place,
and that the board of directors, or a
designated subcommittee of the board,
review and validate the policy’s
adequacy at least annually. Any changes
to the policy must be approved by the
board of directors, and Farmer Mac
must provide a copy of the revised
policy to FCA within 10 days of
adoption.

At §652.20(e), we propose the
minimum contents of the policy. The
policy must include a statement of the
purpose and objectives of liquidity
reserves; a listing of specific assets,
debt, and arrangements that can be used
to meet liquidity objectives;
diversification requirements of Farmer
Mac’s liquidity reserve portfolio;
exception parameters and post
approvals needed; delegations of
authority; and reporting requirements.

In addition, we propose the policy
establish maturity limits and credit
quality standards for non-program
investments used to meet the minimum
daily liquidity reserve requirement of
§652.20(a).

Furthermore, we propose that the
policy establish minimum and target
amounts of liquidity. For example, the
policy could establish an internal
liquidity minimum such as 75 days (in
addition to the 60-day regulatory
minimum), or it could set an optimum
liquidity requirement such as 90 days of
liquidity to be met 80 percent of the
time (in addition to the 60-day
regulatory minimum reserve
requirement).

Finally, we propose the policy
include the maximum amount of non-
program investments that can be held
for meeting Farmer Mac’s liquidity

needs, as expressed as a percentage of
program assets and off-balance sheet
obligations.

E. Liquidity Reserve Reporting

To ensure appropriate internal control
and accountability, we propose at
§ 652.20(f) to require that Farmer Mac’s
management report specific information
to its board of directors or a designated
subcommittee at least quarterly. The
reports would describe liquidity reserve
compliance with policy and other
requirements of this section. Any
deviations from the board’s liquidity
reserve policy must be specifically
identified in the report and approved by
the board of directors.

At §652.20(g), we propose special
reporting requirements for Farmer Mac.
Farmer Mac’s management must
immediately report to its board of
directors if any violation of board policy
requirements at § 652.20(e) occurs. We
believe this will allow sufficient time
for Farmer Mac’s board of directors to
understand the ramifications of any
breach and take corrective measures to
prevent violations of our minimum
daily liquidity reserve requirement as
proposed in § 652.20(a). The Farmer
Mac board must report to FCA within 3
days of receiving a report of any
noncompliance with board policy
requirements that are specified in
§652.20(e).

Additionally, Farmer Mac must
immediately report to the FCA when the
regulatory minimum daily liquidity
reserve requirement at § 652.20(a) are
breached.

IX. Section 652.25—Non-Program
Investment Purposes and Limitations

Proposed § 652.25 lists authorized
purposes for Farmer Mac non-program
investments and imposes limitations on
those investments. Our proposal seeks
to reasonably relate investments made
by Farmer Mac to its program purpose
of establishing a secondary market
arrangement for agricultural and rural
housing mortgages. In making this
proposal, we recognize non-program
investments provide for a blend of
Farmer Mac needs; most fundamental of
these needs is to provide highly liquid
assets to meet immediate funding needs
associated with Farmer Mac’s business
in agricultural and rural housing
mortgages. Farmer Mac also uses non-
program investments in managing
interest rate risk and providing
flexibility in responding to fluctuating
liquidity and economic conditions. Any
non-program investments not
appropriately related to the above needs
warrant specific attention and
justification. We recognize that
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investment fund management and
prediction of changes in the market are
very complex and fully support Farmer
Mac’s ability to respond appropriately
in times of adversity. Therefore, holding
adequate levels of highly liquid assets to
meet funding needs during market
disruptions is a fundamental safety and
soundness matter. At the same time,
Farmer Mac’s powers to make non-
program investments cannot result in
inappropriate use of its GSE charter.

At §652.25(a), we provide that non-
program investments are authorized to
comply with interest rate risk and
liquidity reserve requirements and to
manage surplus short-term funds.

At §652.25(b), we propose that non-
program investments cannot exceed the
greater of $1.5 billion or the aggregate of
the following: (1) Thirty (30) percent of
total assets; and (2) a reasonable
estimate of off-balance sheet loans
covered by guarantees or commitments
that Farmer Mac likely will be required
to purchase during the upcoming 12-
month period, not to exceed 15 percent
of total off-balance sheet obligations.

In proposing the limitations, we
recognized that Farmer Mac’s liquidity
needs are unique and considered such
issues as off-balance sheet contingency
funding needs and how those needs
could fluctuate in times of sector or
geographic adversity. We recognized
that Farmer Mac’s need for market
presence and penetration is also unique.
Additionally, we considered that in
certain circumstances, Farmer Mac may
borrow up to $1.5 billion from the U.S.
Treasury to fulfill the guarantee
obligations of the Corporation.

We seek comment on whether the
$1.5 billion component or the
aggregation component is too much or
too little in relation to our proposed
minimum daily liquidity reserve
requirement set forth in § 652.20(a). In
addition, should off-balance sheet
obligations be permitted or not be
permitted in determining the maximum
levels of non-program investments?
Finally, should we consider other issues
pertinent to Farmer Mac’s non-program
investment needs or practices such as
its “debt issuance strategy’’?

X. Section 652.30—Temporary
Regulatory Waivers or Modifications
for Extraordinary Situations

Proposed § 652.30 provides that the
FCA may waive or modify restrictions
on the size of Farmer Mac’s investment
portfolio and/or the liquidity reserve
during times of economic stress,
financial stress, or other extraordinary
situations. As waivers or modifications
are approved, we may impose certain
expirations, plans to return to

compliance, or other limitations. The
flexibility of this provision enables the
agency to tailor specific remedies for
particular problems or particular
circumstances that might arise.
Examples of extraordinary situations
include, but are not necessarily limited
to: (1) Disrupted access to capital
markets due to financial, economic,
agricultural, or national defense crises;
and (2) situations specific to Farmer
Mac that necessitate modified liquidity
reserves, other investments, or other
measures for continued market access.

XI. Section 652.35—Eligible Non-
Program Investments

The proposed rule provides Farmer
Mac with a broad array of eligible high-
quality, liquid investments while
providing a regulatory framework that
can readily accommodate innovations in
financial products and analytical tools.
Similar classes of investments, such as
full faith and credit obligations of
Federal and state governments and
short-term money market instruments,
are grouped together in a table. Our
proposed rule provides definitions for
many of those investments in § 652.5.

Farmer Mac may purchase and hold
the eligible non-program investments
listed in § 652.35 to maintain liquidity
reserves, manage interest rate risk, and
invest surplus short-term funds. Only
investments that can be promptly
converted into cash without significant
loss are suitable for achieving these
objectives. For this reason, the eligible
investments listed in § 652.35 generally
have short terms to maturity and high
credit ratings from NRSROs.
Furthermore, all eligible investments are
either traded in active and universally
recognized secondary markets or are
valuable as collateral. To enhance safety
and soundness, for many of the
investments, we propose that they
comprise certain maximum percentages
of the total non-program investment
portfolio. We propose these portfolio
caps to limit credit risk exposures, to
promote diversification, and to curtail
investments in securities that may
exhibit considerable price volatility,
price risk, or liquidity risks. We also
propose obligor limits to help reduce
exposure to counterparty risk.

A. Obligations of the United States

We propose to authorize Farmer Mac
to invest in Treasuries and other
obligations (except mortgage securities)
fully insured or guaranteed by the
United States Government or a
Government agency. Farmer Mac may,
for example, hold deposits that are
insured by the Federal Deposit
Insurance Corporation or portions of

loans that are guaranteed by the Small
Business Administration.

B. Obligations of Government-
Sponsored Agencies

We propose to authorize Farmer Mac
to invest in Government-sponsored
agency securities (except mortgage
securities) and other obligations (except
mortgage securities) fully insured or
guaranteed by Government-sponsored
agencies. However, because Farmer Mac
is also a Government-sponsored agency,
we believe counterparty exposures
should be limited. Accordingly, we
propose that Farmer Mac may not invest
more than 100 percent of its total capital
in any single Government-sponsored
agency. This limitation does not apply
to Farmer Mac’s own securities (e.g.,
agricultural mortgage-backed securities
issued by Farmer Mac and retained in
its portfolio).

C. Municipal Securities

We propose to authorize investment
in the general obligations of state and
municipal governments. We also
propose to authorize investment in
revenue bonds of state and municipal
governments; however, we propose to
limit revenue bonds to 15 percent or
less of the total investment portfolio.

D. International and Multilateral
Development Bank Obligations

We propose to authorize obligations
of international and multilateral
development banks, provided the
United States is a voting shareholder.
Examples of eligible banks include the
International Bank for Reconstruction
and Development (World Bank), Inter-
American Development Bank, and the
North American Development Bank.
Other highly rated banks working in
concert with the World Bank to promote
development in various countries are
also eligible, subject to the shareholder-
voting requirement above.

E. Money Market Instruments

We propose to authorize investments
in Federal funds, negotiable certificates
of deposit, bankers acceptances, and
prime commercial paper. These money
market instruments have high credit
quality and short maturities and can be
sold on active secondary markets prior
to maturity. Therefore, we place no
portfolio limits on these investments.

We propose to authorize investments
in noncallable term Federal funds and
Eurodollar time deposits. However, we
propose to limit these investments to 20
percent or less of the total investment
portfolio and require maturities of 100
days or less to control concentration risk
in these non-negotiable instruments.
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We propose to authorize investments
in Master Notes that have maturities of
270 days or less, but Master Notes
cannot comprise more than 20 percent
of the total investment portfolio.

We propose to authorize investments
in repurchase agreements collateralized
by eligible investments or marketable
securities rated in the highest credit
rating category by an NRSRO. We
propose to require that repurchase
agreements have maturities of 100 days
or less. In addition, if the counterparty
defaults, Farmer Mac must divest itself
of noneligible securities as required
under proposed § 652.45.

F. Mortgage Securities

We propose to authorize investments
in mortgage securities that are issued or
guaranteed by the United States or a
Government agency. Farmer Mac must
perform the stress testing described in
proposed § 652.40 on these securities.

We propose to authorize investments
in mortgage securities issued by a
Government-sponsored agency. Farmer
Mac must perform the stress testing
described in proposed § 652.40 on these
securities. In addition, the combined
amount of the securities cannot
comprise more than 50 percent of
Farmer Mac’s total investment portfolio.
We propose to authorize investments in
non-Government agency or
Government-sponsored agency
securities that comply with 15 U.S.C.
77(d)5 or 15 U.S.C. 78c(a)(41). Farmer
Mac must perform the stress testing
described in proposed § 652.40 on these
securities. In addition, the securities
must maintain the highest credit rating
by an NRSRO. These types of mortgage
securities are typically issued by private
sector entities and are mostly comprised
of securities that are collateralized by
“jumbo”” mortgages with principal
amounts that exceed the maximum
limits of Fannie Mae or Freddie Mac
programs.” The securities must meet: (1)
The requirements of 15 U.S.C. 77d(5)
that pertain to mortgage securities that
are offered and sold pursuant to section
4(5) of the Securities Act of 1933; or (2)
the requirements of 15 U.S.C. 78c(a)(41)
that pertain to residential mortgage-
related securities within the meaning of
section 3(a)(41) of the Securities
Exchange Act of 1934. Generally
speaking, this means the securities are
secured by a first lien on a single parcel

7 Other asset classes in the non-Government
agency security class exist, including (1) Housing
and Urban Development paper; (2) high loan-to-
value loans; (3) Community Reinvestment Act
loans; and (4) loans to borrowers with conforming
loan balances with other features that prevent
agency securitization, such as low documentation,
self-employment, and unique property features.

of real estate (residential or mixed
residential and commercial properties)
and originated by a qualifying financial
institution. Additionally, we propose to
require that these securities comprise 15
percent or less of Farmer Mac’s total
investment portfolio because they are
not explicitly or implicitly guaranteed
by the United States, typically require
credit enhancements to receive a high
NRSRO credit rating, and are dependent
upon a myriad of factors (collateral,
terms, and originators) to achieve
satisfactory credit quality and liquidity.

We propose to authorize investment
in commercial mortgage-backed
securities (CMBS),8 which are
collateralized by mortgages on
commercial properties, such as
apartment buildings, shopping centers,
office buildings, and hotels. CMBS
typically have yield-maintenance
provisions or other features that provide
greater prepayment protection to
investors than residential mortgage
securities. However, the structures of
CMBS can vary widely and the more
unique structures may contain
additional risks that need to be
thoroughly evaluated. Investment
managers must fully understand the
cashflow characteristics and price
sensitivity of CMBS investments.
Nonetheless, with appropriate safety
and soundness controls, CMBS may
provide Farmer Mac with greater
investment portfolio diversification.
Therefore, we propose to authorize
investments in the securities provided
that: (1) The security has the highest
NRSRO credit rating; (2) the security is
backed by a minimum of 100 loans; (3)
loans from a single mortgagor cannot
exceed 5 percent of the mortgage
security pool; and (4) the mortgage
security pool is geographically
diversified and complies with Farmer
Mac board policy. In addition, Farmer
Mac must perform the stress testing
described in proposed § 652.40 on these
securities.

G. Asset-Backed Securities (ABS)

We propose to allow investment in
ABS secured by credit card receivables,
automobile loans, home equity loans,
wholesale automobile dealer loans,
student loans, equipment loans, and
manufactured housing loans. Under this
proposal, securities collateralized by
home equity loans qualify as ABS, not
mortgage securities.

8“CMBS” refers only to securities backed by
mortgages on commercial real estate. This term does
not cover Fannie Mae mortgage securities on mixed
residential and commercial properties or mortgage
securities on commercial real estate that the Small
Business Administration issues or guarantees.

Investments in ABS must have the
highest NRSRO credit rating and cannot
comprise more than 20 percent of
Farmer Mac’s total investment portfolio.
Furthermore, if a fixed or floating rate
ABS is at its contractual interest rate
cap, it must have a 5-year weighted
average life (WAL),? or less.

H. Corporate Debt Securities

We propose to allow investment in
corporate debt securities with maturities
up to 5 years and one of the two highest
NRSRO credit ratings. Additionally, the
securities cannot be convertible to
equity securities and cannot comprise
more than 20 percent of Farmer Mac’s
total investment portfolio.

L Diversified Investment Funds

We propose to authorize investment
in shares of any investment company
that is registered under section 8 of the
Investment Company Act of 1940, 15
U.S.C. 80a-8, as long as the investment
company’s portfolio consists solely of
investments that are authorized by
§ 652.40. Prior to investing in a
particular investment company, Farmer
Mac would be required to evaluate the
investment company’s risk and return
objectives. As part of this evaluation,
Farmer Mac should determine whether
the investment company’s use of
derivatives is consistent with FCA
guidance and Farmer Mac’s investment
policies. For instance, we would
generally view it an unsafe and unsound
practice for Farmer Mac to invest in an
investment company that uses financial
derivatives for speculative purposes
rather than as a risk management tool.
Farmer Mac must maintain appropriate
documentation on each investment,
including a prospectus and analysis, so
its investment and selection process can
be independently and objectively
audited and examined. If Farmer Mac’s
shares in each investment company
comprise 10 percent or less of Farmer
Mac’s total investment portfolio, no
maximum portfolio limits are triggered.
However, if Farmer Mac’s shares in a
particular investment company
comprise more than 10 percent of
Farmer Mac’s total investment portfolio,
then the pro rata interest in an asset
class of security in an investment
company must be added to the same
asset class of Farmer Mac’s other
investments to determine investment
portfolio limits. For example, if Farmer
Mac has 12 percent of its total

9 Generally, the WAL is the average amount of
time required for each dollar of invested principal
to be repaid, based on the cashflow structure of an
ABS and an assumed level of prepayments. Nearly
all ABS are priced and traded on the basis of their
WAL, not their final maturity dates.
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investment portfolio (i.e., more than 10
percent) in Diversified Investment
Company Alpha (Alpha), then Farmer
Mac would have to determine the
composition of investments in Alpha’s
portfolio. The pro rata dollar amount of
corporate debt securities (one example
of the many asset classes) in Alpha
would have to be added to Farmer Mac’s
corporate debt securities, and that
combined amount would have to be 20
percent or less of Farmer Mac’s total
investment portfolio. Again, corporate
debt securities are used only as an
example. Any asset class in Farmer
Mac’s portfolio with an investment
portfolio limit would have to be
computed the same way.

J. Rating of Foreign Countries

We want to ensure that investments
from outside the United States are of
minimal risk to Farmer Mac, a GSE. For
that reason, at § 652.35(b) we propose
that whenever the obligor or issuer of an
eligible investment is located outside
the United States, the host country must
maintain the highest sovereign rating for
political and economic stability by an
NRSRO.

K. Marketable Investments

Marketability without significant loss
is one of the key components of
liquidity. Proposed § 652.40(c) requires
that all eligible investments, except
money market instruments, must be
readily marketable. We note that an
eligible investment is marketable if
Farmer Mac can sell it promptly at a
price that closely reflects its fair value
in an active and universally recognized
secondary market. We also propose to
require Farmer Mac to evaluate and
document the size and liquidity of the
secondary market for the investment at
time of purchase.

L. Obligor Limits

Previously, we discussed the risks of
investment concentrations and the
benefits of a well diversified and high
quality investment portfolio. In
proposed § 652.35(d)(1), we prohibit
Farmer Mac from investing more than
20 percent of its total capital in eligible
investments issued by any single entity,
issuer, or obligor. However, the obligor
limit would not apply to Government
agencies or Government-sponsored
agencies. Instead, we propose that
Farmer Mac may not invest more than
100 percent of its total capital in any
one Government-sponsored agency.
There are no obligor limits for
Government agencies.

Also, at proposed § 652.35(d)(2), we
require Farmer Mac to count securities
that it holds through an investment

company towards the obligor limits of
this section unless the investment
company’s holdings of the security of
any one issuer do not exceed 5 percent
of the investment company’s total
portfolio.

M. Investments in Preferred Stock of
Farm Credit System Institutions and
Other Investments Approved by FCA

With our prior written approval,
Farmer Mac may purchase non-program
investments in preferred stock issued by
Farm Credit System (System)
institutions and in other non-program
investments that are not expressly
authorized by FCA regulations.

Proposed §652.35(e) requires that
Farmer Mac request our approval to
invest in preferred stock issued by
System institutions. We propose this
requirement to enhance our oversight of
the flow of capital and investments
between System institutions and Farmer
Mac.

Farmer Mac presently owns preferred
stock in two System institutions. An
increasing number of System
institutions are issuing preferred stock
for a variety of valid reasons, including
meeting long-term capital objectives and
supporting growth. However, as the
safety and soundness regulator for
System banks and associations and
Farmer Mac, we have concerns that
continued and expanded preferred stock
investments could potentially reduce
the quality of System institution and
Farmer Mac capital. Concentration and
systemic risks concerns arise from
Farmer Mac’s ability to invest in
unlimited amounts of preferred stock
issued by System institutions, and
potentially in the future, vice-versa.1©

As we noted previously, for any
investment that does not fit wholly
within one of the investment categories
that we describe or provide for, we
reserve the authority to determine an
appropriate discount as the investment
is considered in meeting the minimum
daily liquidity reserve requirement of
proposed § 652.20(a).

Similar to our rules for Farm Credit
banks and associations, proposed
§ 652.35(f) requires that Farmer Mac
receive FCA approval for any
investments that are not specifically
included in this section as eligible non-
program investments.

Farmer Mac’s request for FCA
approval to invest in the preferred stock
of System institutions or other non-
program investments must explain the

100n April 22, 2004, the FCA Board adopted a
provision, in another proposed rule, that would
require System institutions to obtain FCA approval
when investing in Farmer Mac preferred stock.

risk characteristics of the investment
and the purpose and objective for
making the investment.

XII. Stress Tests for Mortgage Securities
A. Overview/Reason for Proposal

For several reasons, stress testing is an
essential risk management practice for
Farmer Mac to perform on mortgage
securities in its investment portfolio.
Stress testing is essential when the
cashflows from investments or assets of
financial institutions change in response
to fluctuations in market interest rates.
For example, although credit risk on
highly rated mortgage securities is
minimal, mortgage securities may
expose investors to significant interest
rate risk. Since borrowers may prepay
their mortgages, investors may not
receive the expected cashflows and
returns on these securities. Prepayments
on these securities are affected by the
spread between market rates and the
actual interest rates of mortgages in the
pool, the path of interest rates, and the
unpaid balances and remaining terms to
maturity on the mortgage collateral. The
price behavior of a mortgage security
also depends on whether the security
was purchased at a premium or at a
discount.

To better control and manage these
factors, we propose that Farmer Mac
employ appropriate analytical
techniques and methodologies to
measure and evaluate interest rate risk
inherent in mortgage securities. More
specifically, prudent risk management
practices require Farmer Mac to
examine the performance of each
mortgage security under a wide array of
possible interest rate scenarios.

We propose in § 652.40 to allow
Farmer Mac to accomplish this
performance analysis by developing
stress tests that measure the price
sensitivity of mortgage instruments over
different interest rate/yield curve
scenarios.

The methodology that Farmer Mac
uses to analyze mortgage securities must
be appropriate for the complexity of the
instrument’s structure and cashflows.
Prior to purchase and each quarter
thereafter, Farmer Mac must use stress
tests to determine that the risk in the
mortgage securities is within the risk
limits of Farmer Mac’s board investment
policies. The stress tests must be able to
determine at the time of purchase and
each subsequent quarter that the
mortgage security does not expose
Farmer Mac’s capital or earnings to
excessive risks.
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B. Other Considerations and
Requirements of Stress Testing

Farmer Mac may consider the effect of
a derivative hedge transaction on the
price sensitivity of instruments as part
of its evaluation of whether a particular
mortgage security is a suitable
investment.

Under proposed § 652.40(b), we
require that Farmer Mac’s management:
(1) Rely on verifiable information to
support all its assumptions, including
prepayment and interest rate volatility

assumptions.

(2) Document the basis for all
assumptions that are used to evaluate
the security and its underlying
mortgages.

(3) Document all subsequent changes
in Farmer Mac’s assumptions.

(4) Report to the Corporation’s board
of directors in accordance with
§652.10(g) if at any time after purchase

the mortgage security no longer
complies with the requirements of
proposed § 652.40.

We believe the proposals under
§652.40 allow Farmer Mac the latitude
to consider a number of relevant factors
when evaluating a mortgage security’s
suitability while promoting overall
safety and soundness by not exposing
Farmer Mac’s capital and earnings to
excessive risk.

XIII. Divestiture of Ineligible Non-
Program Investments

In §652.45 we propose that an
ineligible non-program investment or
security must be divested within 6
months, unless FCA approves, in
writing, a plan that authorizes the
investment or its divesture over a longer
period of time. An acceptable plan
generally requires Farmer Mac to divest
of the ineligible investment or security
as quickly as possible without

substantial financial loss. We propose
that until the ineligible investment or
security is actually divested of, Farmer
Mac’s investment manager must report
at least quarterly to Farmer Mac’s board
of directors and to FCA’s Office of
Secondary Market Oversight about the
status and performance of the ineligible
instrument, the reason why it remains
ineligible, and the investment manager’s
progress in divesting of the investment
or security.

XIV. Better Organizing Rules That
Apply to Farmer Mac

We propose moving some existing
regulation sections that pertain
specifically to Farmer Mac to a
centralized location in our regulations
so they can be more easily located and
used. The following table provides
details of our proposal and shows where
this proposed rule would be located:

PROPOSED ORGANIZATION OF FARMER MAC RULES

Proposed

Ergﬁ%s:r? Proposed new part name ne\é/)asnub- Proposed new subpart name Progé)csﬁeodngew From

650 ......... Federal Agricultural Mortgage | .....ccoeeeeeeee Receiver and Conservator ...... §§650.1-650.80 | Existing Part 650, Subpart C,
Corporation—General Provi- §§650.50 to 650.68
sions.

651 ......... Federal Agricultural Mortgage | ......cccceeeee Conflicts of Interest ................. §§651.1-651.4 | Existing Part 650, Subpart A,
Corporation—Governance. §§650.1 to 650.4

652 ......... Federal Agricultural Mortgage | A .............. Investment Management ......... §§652.1-652.45 | Newly proposed in this rule.
Corporation—Funding and
Fiscal Affairs.

652 ......... Federal Agricultural Mortgage | B .............. Risk-Based Capital .................. §§652.50— | Existing Part 650, Subpart B,
Corporation—Funding and 652.105 §§650.20 to 650.31
Fiscal Affairs.

653 ......... ReSErved ..o | i | e | eeee e

654 ......... RESEIVEA .....oiiiiiiiiiiiiiiiiiiieis | et | e | e

655 ......... Federal Agricultural Mortgage Annual Report of Condition of §655.1 | Existing Part 620, Subpart G,
Corporation—Disclosure and the Federal Agricultural §620.40
Reporting Requirements. Mortgage Corporation.

655 ......... Federal Agricultural Mortgage | B .............. Accounting and Reporting Re- §655.50 | Existing Part 621, Subpart E,
Corporation—Disclosure and quirements. §621.20
Reporting Requirements.

XV. Regulatory Flexibility Act

Farmer Mac has assets and annual
income in excess of the amounts that
would qualify it as a small entity.
Therefore, Farmer Mac is not a ““small
entity” as defined in the Regulatory
Flexibility Act. Pursuant to section
605(b) of the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the FCA hereby
certifies that the proposed rule will not
have a significant economic impact on
a substantial number of small entities.

List of Subjects
12 CFR Part 620

Accounting, Agriculture, Banks,
banking, Reporting and recordkeeping
requirements, Rural areas.

12 CFR Part 621

Accounting, Agriculture, Banks,
banking, Penalties, Reporting and
recordkeeping requirements, Rural
areas.

12 CFR Part 650

Agriculture, Banks, banking, Conflicts
of interest, Rural areas.

12 CFR Part 651

Agriculture, Banks, banking, Conflicts
of interest, Rural areas.

12 CFR Part 652

Agriculture, Banks, banking, Rural
areas, investments, capital.

12 CFR Part 655

Accounting, Agriculture, Banks,
banking, Accounting and reporting
requirements, Disclosure and reporting
requirements, Rural areas.

For the reasons stated in the
preamble, we propose amending parts
620, 621, and 650 of chapter VI, adding
parts 651, 652, and 655 to chapter VI,
and reserving parts 653 and 654 of
chapter VI, title 12 of the Code of
Federal Regulations to read as follows:
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PART 655—FEDERAL AGRICULTURAL
MORTGAGE CORPORATION
DISCLOSURE AND REPORTING
REQUIREMENTS

1. Add the heading for a new part 655
to read as set forth above.

2. Add the authority citation for new
part 655 to read as follows:

Authority: Sec. 8.11 of the Farm Credit Act
(12 U.S.C. 2279aa—11).

PART 620—DISCLOSURE TO
SHAREHOLDERS

3. The authority citation for part 620
continues to read as follows:

Authority: Secs. 5.17, 5.19, 8.11 of the
Farm Credit Act (12 U.S.C. 2252, 2254,
2279aa—11); sec. 424 of Pub. L. 100-233, 101
Stat. 1568, 1656.

Subpart G—Annual Report of
Condition of the Federal Agricultural
Mortgage Corporation

§620.40 [Redesignated as §655.1]

4. Redesignate subpart G of part 620,
consisting of § 620.40 as subpart A of
new part 655, consisting of § 655.1.

PART 621—ACCOUNTING AND
REPORTING REQUIREMENTS

5. The authority citation for part 621
continues to read as follows:

Authority: Secs. 5.17, 8.11 of the Farm
Credit Act (12 U.S.C. 2252, 2279aa—11).

Subpart E—Reports Relating to
Securities Activities of the Federal
Agricultural Mortgage Corporation

§621.20 [Redesignated as § 655.50]

6. Redesignate subpart E of part 620,
consisting of § 621.20 as subpart B of
new part 655, consisting of § 655.50.

PART 651—FEDERAL AGRICULTURAL
MORTGAGE CORPORATION
GOVERNANCE

7. Add the heading for a new part 651
to read as set forth above.

8. The authority citation for new part
651 is added to read as follows:

Authority: Secs. 4.12,5.9,5.17, 8.11, 8.31,
8.32, 8.33, 8.34, 8.35, 8.36, 8.37, 8.41 of the
Farm Credit Act (12 U.S.C. 2183, 2243, 2252,
2279aa—11, 2279bb, 2279bb—1, 2279bb-2,
2279bb-3, 2279bb-4, 2279bb-5, 2279bb—6,
2279cc); sec. 514 of Pub. L. 102-552, 106
Stat. 4102; sec. 118 of Pub. L. 104-105, 110
Stat. 168.

9. Add a new part 652 to read as
follows:

PART 652—FEDERAL AGRICULTURAL
MORTGAGE CORPORATION FUNDING
AND FISCAL AFFAIRS

Subpart A—Investment Management

Sec.

652.1 Purpose.

652.5 Definitions.

652.10 Investment management and
requirements.

652.15 Interest rate risk management and
requirements.

652.20 Liquidity reserve management and
requirements.

652.25 Non-program investment purposes
and limitations.

652.30 Temporary regulatory waivers or
modifications for extraordinary
situations.

652.35 Eligible non-program investments.

652.40 Stress tests for mortgage securities.

652.45 Divestiture of ineligible non-
program investments.

Subpart B—Risk-Based Capital
Requirements [Reserved]

Authority: Secs. 4.12,5.9,5.17, 8.11, 8.31,
8.32, 8.33, 8.34, 8.35, 8.36, 8.37, 8.41 of the
Farm Credit Act (12 U.S.C. 2183, 2243, 2252,
2279aa—11, 2279bb, 2279bb—1, 2279bb—2,
2279bb-3, 2279bb—4, 2279bb-5, 2279bb—6,
2279cc); sec. 514 of Pub. L. 102-552, 106
Stat. 4102; sec. 118 of Pub. L. 104-105, 110
Stat. 168.

Subpart A—Investment Management

§652.1 Purpose.

This subpart contains the Farm Credit
Administration’s (FCA) rules for
governing liquidity and non-program
investments held by the Federal
Agricultural Mortgage Corporation
(Farmer Mac). The purpose of this
subpart is to ensure safety and
soundness, continuity of funding, and
appropriate use of non-program
investments considering Farmer Mac’s
special status as a Government-
sponsored enterprise (GSE). The subpart
contains requirements for Farmer Mac’s
board of directors to adopt policies
covering such areas as investment
management, interest rate risk, and
liquidity reserves. The subpart also
requires Farmer Mac to comply with
various reporting requirements.

§652.5 Definitions.

For purposes of this subpart, the
following definitions will apply:

Affiliate means any entity established
under authority granted to the
Corporation under section 8.3(b)(13) of
the Farm Credit Act of 1971, as
amended.

Asset-backed securities (ABS) means
investment securities that provide for
ownership of a fractional undivided
interest or collateral interests in specific

assets of a trust that are sold and traded
in the capital markets. For the purposes
of this subpart, ABS exclude mortgage
securities that are defined below.

Eurodollar time deposit means a non-
negotiable deposit denominated in
United States dollars and issued by an
overseas branch of a United States bank
or by a foreign bank outside the United
States.

Farmer Mac, Corporation, you, and
your means the Federal Agricultural
Mortgage Corporation and its affiliates.

FCA, our, or we means the Farm
Credit Administration.

Final maturity means the last date on
which the remaining principal amount
of a security is due and payable
(matures) to the registered owner. It
does not mean the call date, the
expected average life, the duration, or
the weighted average maturity.

General obligations of a state or
political subdivision means:

(1) The full faith and credit
obligations of a state, the District of
Columbia, the Commonwealth of Puerto
Rico, a territory or possession of the
United States, or a political subdivision
thereof that possesses general powers of
taxation, including property taxation; or

(2) An obligation that is
unconditionally guaranteed by an
obligor possessing general powers of
taxation, including property taxation.

Government agency means an agency
or instrumentality of the United States
Government whose obligations are fully
and explicitly guaranteed as to the
timely repayment of principal and
interest by the full faith and credit of the
United States Government.

Government-sponsored agency means
an agency or instrumentality chartered
or established to serve public purposes
specified by the United States Congress
but whose obligations are not explicitly
guaranteed by the full faith and credit
of the United States Government.

Liquid investments are assets that can
be promptly converted into cash
without significant loss to the investor.
A security is liquid if the spread
between its bid price and ask price is
narrow and a reasonable amount can be
sold at those prices promptly.

Long-Term Standby Purchase
Commitment (LTSPC) is a commitment
by Farmer Mac to purchase specified
eligible loans on one or more
undetermined future dates. In
consideration for Farmer Mac’s
assumption of the credit risk on the
specified loans underlying an LTSPC,
Farmer Mac receives an annual
commitment fee on the outstanding
balance of those loans in monthly
installments based on the outstanding
balance of those loans.
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Market risk means the risk to your
financial condition because the value of
your holdings may decline if interest
rates or market prices change. Exposure
to market risk is measured by assessing
the effect of changing rates and prices
on either the earnings or economic
value of an individual instrument, a
portfolio, or the entire Corporation.

Maturing obligations means maturing
debt and other obligations that may be
expected, such as buyouts of long-term
standby purchase commitments or
repurchases of agricultural mortgage
securities.

Mortgage securities means securities
that are either:

(1) Pass-through securities or
participation certificates that represent
ownership of a fractional undivided
interest in a specified pool of residential
(excluding home equity loans),
multifamily or commercial mortgages,
or

(2) A multiclass security (including
collateralized mortgage obligations and
real estate mortgage investment
conduits) that is backed by a pool of
residential, multifamily or commercial
real estate mortgages, pass-through
mortgage securities, or other multiclass
mortgage securities.

(3) This definition does not include
agricultural mortgage-backed securities
guaranteed by Farmer Mac itself.

Nationally recognized statistical
rating organization (NRSRO) means a
rating organization that the Securities
and Exchange Commission recognizes
as an NRSRO.

Non-program investments means
investments other than those in:

(1) “Qualified loans” as defined in
section 8.0(9) of the Farm Credit Act of
1971, as amended; or

(2) Securities collateralized by
“qualified loans.”

Revenue bond means an obligation of
a municipal government that finances a
specific project or enterprise, but it is
not a full faith and credit obligation.
The obligor pays a portion of the
revenue generated by the project or
enterprise to the bondholders.

Total capital means total capital in
accordance with generally accepted
accounting principles.

Weighted average life (WAL) means
the average time until the investor
receives the principal on a security,
weighted by the size of each principal
payment and calculated under specified
prepayment assumptions.

§652.10 Investment management and
requirements.

(a) Investment policies—board
responsibilities. Your board of directors
must adopt written policies for

managing your non-program investment
activities. Your board must also ensure
that management complies with these
policies and that appropriate internal
controls are in place to prevent loss. At
least annually, your board, or a
designated subcommittee of the board,
must review these investment policies.
Any changes to the policies must be
adopted by the board. You must report
any changes to these policies to FCA
within 10 days of adoption.

(b) Investment policies—general
requirements. Your investment policies
must address the purposes and
objectives of investments, risk tolerance,
delegations of authority, exception
parameters, securities valuation,
internal controls, and reporting
requirements.

Furthermore, the policies must
address the means for reporting, and
approvals needed for, exceptions to
established policies. Investment policies
must be sufficiently detailed, consistent
with, and appropriate for the amounts,
types, and risk characteristics of your
investments.

(c) Investment policies—risk
tolerance. Your investment policies
must establish risk limits and
diversification requirements for the
various classes of eligible investments
and for the entire investment portfolio.
These policies must ensure that you
maintain prudent diversification of your
investment portfolio. Risk limits must
be based on the Corporation’s
objectives, capital position, and risk
tolerance capabilities. Your policies
must identify the types and quantity of
investments that you will hold to
achieve your objectives and control
credit, market, liquidity, and
operational risks. Your policies must
establish risk limits for the following
four types of risk:

(1) Credit risk. Your investment
policies must establish:

(i) Credit quality standards, limits on
counterparty risk, and risk
diversification standards that limit
concentrations based on a single or
related counterparty(ies), a geographical
area, industries or obligations with
similar characteristics.

(ii) Criteria for selecting brokers,
dealers, and investment bankers
(collectively, securities firms). You must
buy and sell eligible investments with
more than one securities firm. As part
of your annual review of your
investment policies, your board of
directors, or a designated subcommittee
of the board, must review the criteria for
selecting securities firms. Any changes
to the criteria must be approved by the
board. Also, as part of your annual
review, the board, or a designated

subcommittee of the board, must review
existing relationships with securities
firms. Any changes to securities firms
must be approved by the board.

(iii) Colll)ateral margin requirements on
repurchase agreements. You must
regularly mark the collateral to market
and ensure appropriate controls are
maintained over collateral held.

(2) Market risk. Your investment
policies must set market risk limits for
specific types of investments, and for
the investment portfolio or for Farmer
Mac generally. Your board of directors
must establish market risk limits in
accordance with these regulations
(including, but not limited to, §§652.15
and 652.40) and our other policies and
guidance. You must evaluate how
individual instruments and the
investment portfolio as a whole affect
the Corporation’s overall interest rate
risk profile. You must document in the
Corporation’s records or minutes any
analyses used in formulating your
policies or amendments to the policies.

(3) Liquidity risk. Your investment
policies must describe the liquidity
characteristics of eligible investments
that you will hold to meet your liquidity
needs and the Corporation’s objectives.

(4) Operational risk. Investment
policies must address operational risks,
including delegations of authority and
internal controls in accordance with
paragraphs (d) and (e) of this section.

(d) Delegation of authority. All
delegations of authority to specified
personnel or committees must state the
extent of management’s authority and
responsibilities for investments.

(e) Internal controls. You must:

(1) Establish appropriate internal
controls to detect and prevent loss,
fraud, embezzlement, conflicts of
interest, and unauthorized investments.

(2) Establish and maintain a
separation of duties and supervision
between personnel who execute
investment transactions and personnel
who approve, revaluate, and oversee
investments.

(3) Maintain records and management
information systems that are appropriate
for the level and complexity of your
investment activities.

(f) Securities valuations.

(1) Before you purchase a security,
you must evaluate its credit quality and
price sensitivity to changes in market
interest rates. You must also document
the size and liquidity of the secondary
market for the security at the time of
purchase. In addition, you must also
verify the value of a security that you
plan to purchase, other than a new
issue, with a source that is independent
of the broker, dealer, counterparty, or
other intermediary to the transaction.
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Your investment policies must fully
address the extent of the prepurchase
analysis that management needs to
perform for various classes of
instruments. For example, you should
specifically describe the stress tests in
§652.40 that must be performed on
various types of mortgage securities.

(2) At least monthly, you must
determine the fair market value of each
security in your portfolio and the fair
market value of your whole investment
portfolio. In doing so you must also
evaluate the credit quality and price
sensitivity to the change in market
interest rates of each security in your
portfolio and your whole investment
portfolio.

(3) Before you sell a security, you
must verify its value with a source that
is independent of the broker, dealer,
counterparty, or other intermediary to
the transaction.

(g) Reports to the board of directors.
At least quarterly, Farmer Mac’s
management must report to the
Corporation’s board of directors, or a
designated subcommittee of the board:

(1) On the performance and risk of
each class of investments and the entire
investment portfolio;

(2) All gains and losses that you incur
during the quarter on individual
securities that you sold before maturity
and why they were liquidated;

(3) Potential risk exposure to changes
in market interest rates and any other
factors that may affect the value of your
investment holdings;

(4) How investments affect your
overall financial condition;

(5) Whether the performance of the
investment portfolio effectively achieves
the board’s objectives; and

(6) Any deviations from the board’s
policies. These deviations must be
formally approved by the board of
directors.

§652.15 Interest rate risk management
and requirements.

(a) The board of directors of Farmer
Mac must provide effective oversight
(direction, controls, and supervision) to
the interest rate risk management
program and must be knowledgeable of
the nature and level of interest rate risk
taken by Farmer Mac.

(b) The management of Farmer Mac
must ensure that interest rate risk is
properly managed on both a long-range
and a day-to-day basis.

(c) The board of directors of Farmer
Mac must adopt an interest rate risk
management policy that establishes
appropriate interest rate risk exposure
limits based on the Corporation’s risk-
bearing capacity and reporting
requirements in accordance with

paragraphs (b) and (c) of this section. At
least annually, the board of directors, or
a designated subcommittee of the board,
must review the policy. Any changes to
the policy must be approved by the
board of directors. You must report any
changes to the policy to FCA within 10
days of adoption.

(d) The interest rate risk management
policy must, at a minimum:

(1) Address the purpose and
objectives of interest rate risk
management;

(2) Identify and analyze the causes of
interest rate risks within Farmer Mac’s
existing balance sheet structure;

(3) Require Farmer Mac to measure
the potential impact of these risks on
projected earnings and market values by
conducting interest rate shock tests and
simulations of multiple economic
scenarios at least quarterly;

(4) Describe and implement actions
needed to obtain Farmer Mac’s desired
risk management objectives;

(5) Document the objectives that
Farmer Mac is attempting to achieve by
purchasing eligible investments that are
authorized by § 652.35 of this subpart;

(6) Require Farmer Mac to evaluate
and document, at least quarterly,
whether these investments have actually
met the objectives stated under
paragraph (d)(4) of this section;

(7) Identify exception parameters and
post approvals needed for any
exceptions to the policy’s requirements;

(8) Describe delegations of authority;
and

(9) Describe reporting requirements,
including exceptions to policy limits.

(e) At least quarterly, Farmer Mac’s
management must report to the
Corporation’s board of directors, or a
designated subcommittee of the board,
describing the nature and level of
interest rate risk exposure. Any
deviations from the board’s policy on
interest rate risk must be specifically
identified in the report and approved by
the board, or a designated subcommittee
of the board.

§652.20 Liquidity reserve management
and requirements.

(a) Minimum daily liquidity reserve
requirement. Within 24 months of this
rule becoming effective, and thereafter,
Farmer Mac must hold cash, eligible
non-program investments under
§ 652.35 of this subpart, and/or
securities backed by portions of Farmer
Mac program assets (loans) that are
guaranteed by the United States
Department of Agriculture as described
in section 8.0(9)(B) of the Act (in
accordance with the requirements of
paragraphs (b) and (c) of this section), to
maintain sufficient daily liquidity to

fund a minimum of 60 days of maturing
obligations, interest due, and operating
expenses. You must maintain sufficient
documentation to demonstrate that you
meet this minimum liquidity reserve
requirement on a daily basis.

(b) Free of lien. All investments held
for the purpose of meeting the liquidity
reserve requirement of this section must
be free of liens or other encumbrances.

(c) Discounts. The amount that may
be counted to meet the minimum daily
liquidity reserve requirement is as
follows:

(1) For cash and overnight
investments, multiply the cash and
investments by 100 percent;

(2) For money market instruments and
floating rate debt securities, multiply
the instruments and securities by 95
percent of market value;

(3) For diversified investment funds,
multiply the individual securities in the
funds by the discounts that would apply
to the securities if held separately;

(4) For fixed rate debt securities,
multiply the securities by 90 percent of
market value;

(5) For securities backed by portions
of Farmer Mac program assets (loans)
guaranteed by the United States
Department of Agriculture as described
in section 8.0(9)(B) of the Act, multiply
the securities by 50 percent; and

(6) We reserve the authority to modify
or determine the appropriate discount
for any investments used to meet the
minimum daily liquidity reserve
requirement.

(d) Liquidity reserve policy—board
responsibilities. Farmer Mac’s board of
directors must adopt a liquidity reserve
policy. The board must also ensure that
management uses adequate internal
controls to ensure compliance with the
liquidity reserve policy standards,
limitations, and reporting requirements
established pursuant to this paragraph
and to paragraphs (e), (f), and (g) of this
section. At least annually, the board of
directors or a designated subcommittee
of the board must review and validate
the liquidity policy’s adequacy. The
board of directors must approve any
changes to the policy. You must provide
a copy of the revised policy to FCA
within 10 days of adoption.

(e) Liquidity reserve policy—content.
Your liquidity reserve policy must
contain at a minimum the following:

(1) The purpose and objectives of
liquidity reserves;

(2) A listing of specific assets, debt,
and arrangements that can be used to
meet liquidity objectives;

(3) Diversification requirements of
your liquidity reserve portfolio;

(4) Maturity limits and credit quality
standards for non-program investments
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used to meet the minimum daily
liquidity reserve requirement of
paragraph (a) of this section;

(5) The minimum and target (or
optimum) amounts of liquidity that the
board believes are appropriate for
Farmer Mac;

(6) The maximum amount of non-
program investments that can be held
for meeting Farmer Mac’s liquidity
needs, as expressed as a percentage of
program assets and off-balance sheet
obligations;

(7) Exception parameters and post
approvals needed;

(8) Delegations of authority; and

(9) Reporting requirements.

(f) Liquidity reserve reporting—
periodic reporting requirements. At least
quarterly, Farmer Mac’s management
must report to the Corporation’s board
of directors or a designated
subcommittee of the board describing, at
a minimum, liquidity reserve
compliance with the Corporation’s
policy and this section. Any deviations
from the board’s liquidity reserve policy
(other than requirements specified in
§652.20(e)(5)) must be specifically
identified in the report and approved by
the board of directors.

(g) Liquidity reserve reporting—
special reporting requirements. Farmer
Mac’s management must immediately
report to its board of directors any
noncompliance with board policy
requirements that are specified in
§652.20(e)(5). The Farmer Mac board
must report to FCA within 3 days of
receiving a report of any noncompliance
with board policy requirements that are
specified in § 652.20(e)(5). Farmer Mac
must immediately report to the FCA
when the minimum daily liquidity
reserve requirement at § 652.20(a) is

breached.

§652.25 Non-program investment
purposes and limitations.

(a) Farmer Mac is authorized to hold
eligible non-program investments listed
under § 652.35 for the purposes of
complying with the interest rate risk
requirements of § 652.15, complying
with the liquidity reserve requirements
of §652.20, and managing surplus short-
term funds.

(b) Non-program investments cannot
exceed the greater of $1.5 billion or the
aggregate of the following:

(1) Thirty (30) percent of total assets;
and

(2) A reasonable estimate of off-
balance sheet loans covered by
guarantees or commitments that Farmer
Mac likely will be required to purchase
during the upcoming 12-month period,
not to exceed 15 percent of total off-
balance sheet obligations.

§652.30 Temporary regulatory waivers or
modifications for extraordinary situations.

Whenever the FCA determines that an
extraordinary situation exists that
necessitates a temporary regulatory
waiver or modification, the FCA may, in
its sole discretion:

(a) Modify or waive the minimum
daily liquidity reserve requirement in
§ 652.20 of this subpart; and/or

(b) Increase the amount of eligible
investments that you are authorized to
hold pursuant to § 652.25 of this
subpart.

§652.35 Eligible non-program
investments.

(a) You may hold only the types,
quantities, and qualities of non-program
investments listed in the following Non-
Program Investment Eligibility Criteria
Table. These investments must be
denominated in United States dollars.
BILLING CODE 6705-01-P
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Non-Program Investment Eligibility Criteria Table

FINAL NRSRO ISSUE OTHER REQUIREMENTS MAXIMUM
ASSET CLASS MATURITY OR ISSUER PERCENTAGE OF
LIMIT CREDIT RATING TOTAL NON-
REQUIREMENT PROGRAM
INVESTMENT
PORTFOLIO
(1) Obligations of the United States None NA None None
L3 Treasuries
. Other obligations (except mortgage
securities) fully insured or
guaranteed by the United States
Government or a Government agency.
(2) Obligations of Government- None NA None None
sponsored agencies
. Government-sponsored agency
securities (except mortgage
securities) .
. Other obligations (except mortgage
securities) fully insured or
guaranteed by Government-sponsored
agencies.
(3) Municipal Securities
. General obligations 10 years One of the None None
two highest.
. Revenue bonds 5 years Highest None 15%
for fixed
rate bonds
and 10
years for
index/
floating
rate bonds
(4) International and Multilateral None None The United States None
Development Bank Obligations must be a voting
shareholder.
(5) Money Market Instruments
. Federal funds 1 day or One of the None None
continuously | two highest
callable up short-term.
to 100 days
. Negotiable certificates of deposit | 1 year One of the None None
two highest
short-term.
. Bankers acceptances None One of the Issued by a None
two highest depository
short-term. institution.
. Prime commercial paper 270 days Highest None None
short-term.
. Non-callable term Federal funds 100 days Highest None 20%
and Eurodollar time deposits. short-term.
. Master notes 270 days Highest None 20%
short-term.
. Repurchase agreements 100 days NA If counterparty None
collateralized by eligible dgfaults, you must
investments or marketable dlyest non-
securities rated in the highest ellgl?lg
credit rating category by an securities as
NRSRO. required under
§ 652.45.
Note: You must also comply with requirements of paragraphs (b), (c), and (d) of this section, and

§ 651.40 when applicable.

“"NA” means not applicable.
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FINAL NRSRO ISSUE OTHER REQUIREMENTS MAXIMUM
MATURITY OR ISSUER PERCENTAGE OF
ASSET CLASS LIMIT CREDIT RATING TOTAL NON-
REQUIREMENT PROGRAM
INVESTMENT
PORTFOLIO
(6) Mortgage Securities -
. Issued or guaranteed by the United | None NA Stress testing None
States or a Government agency. under § 652.40.
. Government-sponsored agency None One of the Stress testing 50%
mortgage securities. two highest. under § 652.40.
. Non-Government agency or None Highest Stress testing
Government-sponsored agency under § 652.40.
securities that comply with 15
U.S.C. 77d4(5) or 15 U.Ss.C.
78c(a) (41) .
K - 15% combined
. Commercial mortgage-backed None Highest e Security must be
securities. backed by a
minimum of 100
loans.
e Loans from a
single mortgagor
cannot exceed 5%
of the pool.
e Pool must be
geographically
diversified
pursuant to the
board’s policy.
e Stress testing
under § 652.40.
(7) Asset-Backed Securities secured None Highest Maximum of 5-year 20% combined
by: WAL for fixed rate
L3 Credit card receivables or f1°at1“9 rate
ABS at their
L3 Automobile loans contractual
. Home equity loans interest rate
caps.
3 Wholesale automobile dealer loans P
U Student loans
3 Equipment loans
. Manufactured housing loans
(8) Corporate Debt Securities 5 years One of the Cannot be 20%
highest two. convertible to
equity securities.
(9) Diversified Investment Funds NA NA The portfolio of None, if your
. the investment shares in
Sha?es of an 1nvestme§t company company must each
registered under section 8 of the consist solely of investment
Investment Company Act of 1940. eligible company
investments comprise less
authorized by this than 10% of
section. your
portfolio.
The investm?nt Otherwise
company’s risk and counts toward
return objectives limit for
and use of each type of
derivatives must be | jnpyestment.
consistent with FCA
guidance and your
investment
policies.
Note: You must also comply with requirements of paragraphs (b), (c), and (d) of this section, and

§ 651.40 when applicable.

BILLING CODE 6705-01-C

“NA” means not applicable.
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(b) Rating of foreign countries.
Whenever the obligor or issuer of an
eligible investment is located outside
the United States, the host country must
maintain the highest sovereign rating for
political and economic stability by an
NRSRO.

(c) Marketable investments. All
eligible investments, except money
market instruments, must be readily
marketable. An eligible investment is
marketable if you can sell it promptly at
a price that closely reflects its fair value
in an active and universally recognized
secondary market. You must evaluate
and document the size and liquidity of
the secondary market for the investment
at time of purchase.

(d) Obligor limits. (1) You may not
invest more than 20 percent of your
total capital in eligible investments
issued by any single entity, issuer or
obligor. This obligor limit does not
apply to Government-sponsored
agencies or Government agencies. You
may not invest more than 100 percent
of your total capital in any one
Government-sponsored agency. There
are no obligor limits for Government
agencies.

(2) Obligor limits for your holdings in
an investment company. You must
count securities that you hold through
an investment company towards the
obligor limits of this section unless the
investment company’s holdings of the
security of any one issuer do not exceed
5 percent of the investment company’s
total portfolio.

(e) Preferred stock and other
investments approved by the FCA. (1)
You may purchase non-program
investments in preferred stock issued by
other Farm Credit System institutions
only with our written prior approval.
You may also purchase non-program
investments other than those listed in
the Non-Program Investment Eligibility
Criteria Table at paragraph (a) of this
section only with our written prior
approval.

(2) Your request for our approval must
explain the risk characteristics of the

investment and your purpose and
objectives for making the investment.

(3) We reserve the authority to
determine an appropriate discount for
any investment that does not fit wholly
within one of the investment categories
that we describe or provide for as the
investment is considered in meeting the
minimum daily liquidity reserve
requirement of § 652.20(a).

§652.40 Stress tests for mortgage
securities.

(a) You must perform stress tests to
determine how interest rate changes
will affect the cashflow and price of
each mortgage security that you
purchase and hold, except for adjustable
rate mortgage securities that reprice at
intervals of 12 months or less and are
tied to an index. You must also use
stress tests to gauge how interest rate
fluctuations on mortgage securities
affect your capital and earnings. The
stress tests must be able to measure the
price sensitivity of mortgage
instruments over different interest rate/
yield curve scenarios and be consistent
with any asset liability management and
interest rate risk policies. The
methodology that you use to analyze
mortgage securities must be appropriate
for the complexity of the instrument’s
structure and cashflows. Prior to
purchase and each quarter thereafter,
you must use the stress tests to
determine that the risk in the mortgage
securities is within the risk limits of
your board’s investment policies. The
stress tests must enable you to
determine at the time of purchase and
each subsequent quarter that the
mortgage security does not expose your
capital or earnings to excessive risks.

(b) You must rely on verifiable
information to support all your
assumptions, including prepayment and
interest rate volatility assumptions. You
must document the basis for all
assumptions that you use to evaluate the
security and its underlying mortgages.
You must also document all subsequent
changes in your assumptions. If at any
time after purchase, a mortgage security

no longer complies with requirements
in this section, Farmer Mac’s
management must report to the
Corporation’s board of directors in
accordance with §652.10(g).

§652.45 Divestiture of ineligible non-
program investments.

(a) Divestiture requirements. You
must divest of an ineligible non-
program investment or security within 6
months unless we approve, in writing,

a plan that authorizes you to divest the
instrument over a longer period of time.
An acceptable plan generally would
require you to divest of the ineligible
investment or security as quickly as
possible without substantial financial
loss.

(b) Reporting requirements. Until you
divest of the ineligible non-program
investment or security, the manager of
your investment portfolio must report at
least quarterly to your board of directors
and to FCA’s Office of Secondary
Market Oversight about the status and
performance of the ineligible
instrument, the reasons why it remains
ineligible, and the manager’s progress in
divesting of the investment.

Subpart B—Risk-Based Capital
Requirements [Reserved]

PART 650—FEDERAL AGRICULTURAL
MORTGAGE CORPORATION
GENERAL PROVISIONS

10. The authority citation for part 650
continues to read as follows:

Authority: Secs. 4.12, 5.9, 5.17, 8.11, 8.31,
8.32, 8.33, 8.34, 8.35, 8.36, 8.37, 8.41 of the
Farm Credit Act (12 U.S.C. 2183, 2243, 2252,
2279aa—11, 2279bb, 2279bb-1, 2279bb-2,
2279bb-3, 2279bb-4, 2279bb-5, 2279bb-6,
2279cc); sec. 514 of Pub. L. 102-552, 106
Stat. 4102; sec. 118 of Pub. L. 104-105, 110
Stat. 168.

11. Amend part 650 by revising the
part heading to read as set forth above.
§§650.1 through 650.68 [Redesignated]

12. Redesignate §§650.1 through
650.68 as follows:

Old section

New section

650.1, subpart ........c.coooiriiiii e,

650.2, subpart A
650.3, subpart A ...
650.4, subpart A

650.20, subpart B
650.21, subpart B
650.22, subpart B ....
650.23, subpart B ....
650.24, subpart B ....
650.25, subpart B ....
650.26, subpart B ....
650.27, subpart B

A 651.1.

651.2.

651.3.

651.4.

652.50, subpart B.
652.55, subpart B.
652.60, subpart B.
652.65, subpart B.
652.70, subpart B.
652.75, subpart B.
652.80, subpart B.
652.85, subpart B.
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Old section

New section

650.28, subpart B
650.29, subpart B
650.30, subpart B
650.31, subpart B
Appendix A to Subpart B of Part 650 ..
650.50, subpart C .......ccoceevveeiieeneeene
650.51, subpart C ......
650.52, subpart C ......
650.55, subpart C ......
650.55, subpart C ......
650.56, subpart C ......
650.57,
650.58,
650.59,
650.60,
650.61,
650.62,
650.63,
650.64,
650.65,
650.66,
650.67,

652.90, subpart B.
652.95, subpart B.
652.100, subpart B.
652.105, subpart B.

..... 650.1.

..... 650.5.

..... 650.10.
..... 650.15.
..... 650.15.
..... 650.20.
650.25.
650.30.
650.35.
650.40.
650.45.
650.50.
650.55.
650.60.
650.65.
650.70.
650.75.
650.80.

..... Appendix A to Subpart B of Part 652.

Subpart A—General Provisions

§650.75 [Amended]

13. Amend newly designated § 650.75
by removing the reference ““§620.40”
and adding in its place, the reference
“§655.1” in paragraph (c).

PART 653—[ADDED AND RESERVED]

PART 654—[ADDED AND RESERVED]

14. Add and reserve parts 653 and
654.

Dated: May 27, 2004.
Jeanette C. Brinkley,
Secretary, Farm Credit Administration Board.
[FR Doc. 04-12998 Filed 6—-10-04; 8:45 am]
BILLING CODE 6705-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2003—-NM-178-AD]
RIN 2120-AA64

Airworthiness Directives; Short
Brothers Model SD3 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is ap