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the Superintendent of Documents. Prices of
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DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

7 CFR Part 635

RIN 0578-AA16

NRCS Procedures for Granting
Equitable Relief

AGENCY: Natural Resources
Conservation Service, USDA.

ACTION: Final rule.

SUMMARY: The Natural Resources
Conservation Service (NRCS), United
States Department of Agriculture
(USDA) issues its final rule
implementing the equitable relief
authority and the procedures set forth at
Section 1613 of the Farm Security and
Rural Investment Act of 2002 (the 2002
Act), relating to relief for participants
for covered programs administered by
NRCS. The relief applies to cases where
the applicant for relief took action to the
applicant’s detriment based on action or
advice from departmental officials. This
rule also addresses situations where the
participant simply, but in good faith,
failed to fully comply with program
requirements. The rule implements
Section 1613 as it applies to NRCS
administered conservation programs.
DATES: Effective October 21, 2004.
ADDRESSES: This final rule can be
accessed via the internet. Users can
access the NRCS homepage at: http://
www.nrcs.usda.govy/.

FOR FURTHER INFORMATION CONTACT: Beth
A. Schuler, Conservation Planning and
Technical Assistance Division, Room
6103A-S, 1400 Independence Ave, SW.
103, Washington, DC 20250. Telephone:
(202) 720-8851. e-mail:
beth.schuler@usda.gov. Persons with
disabilities who require alternative
means for communication (Braille, large
print, audio tape, etc.) should contact

the USDA Target Center at (202) 720—
2600 (voice and TDD).
SUPPLEMENTARY INFORMATION:

Notice and Comment

Section 1601(c) of the 2002 Act
requires that the regulations needed to
implement Title I of the 2002 Act are to
be promulgated without regard to the
notice and comment provisions of 5
U.S.C. 553 or the Statement of Policy of
the Secretary of Agriculture effective
July 24, 1971 (36 FR 13804) relating to
notices of proposed rulemaking and
public participation in rulemaking.
Accordingly, these regulations are
issued as final.

Executive Order 12866

This final rule has been determined to
be not significant under Executive Order
12866 and has not been reviewed by the
Office of Management and Budget
(OMB).

Federal Assistance Programs

This rule has a potential impact on all
programs listed in the Catalog of Federal
Domestic Assistance in the Agency
Program Index under the Department of
Agriculture, Farm Service Agency and
Natural Resources Conservation Service.
Other assistance programs are also
affected.

Regulatory Flexibility Act

The Regulatory Flexibility Act is not
applicable to this rule because neither
the Secretary of Agriculture nor NRCS
are required by 5 U.S.C. 553 or any
other law to publish a notice of
proposed rulemaking for the subject
matter of this rule.

Environmental Assessment

The environmental impacts of this
rule have been considered in
accordance with the provisions of the
National Environmental Policy Act of
1969 (NEPA), 42 U.S.C. 4321 et seq.,
and NRCS has concluded that
promulgation of this rule is categorically
excluded from NEPA'’s requirement
from an environmental impact analysis
under the Department of Agriculture
regulations, 7 CFR 1b.3(a)(1). Actions
implemented under this rule fall in the
category of policy development,
planning and implementation which
relates to routine activities and similar
administrative functions and no
circumstances exist that would require
preparation of an environmental

assessment or environmental impact
statement.

Executive Order 12778

The final rule has been reviewed in
accordance with Executive Order 12778.
This final rule preempts State laws that
are inconsistent with its provisions.
Before a judicial action may be brought
concerning this rule, all administrative
remedies must be exhausted.

Unfunded Mandates

The provisions of Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) do not apply to this rule
because neither the Secretary of
Agriculture nor NRCS are required by 5
U.S.C. 553 or any other law to publish
a notice of proposed rulemaking for the
subject matter of this rule. Also, the rule
imposes no mandates as defined in
UMRA.

Small Business Regulatory Enforcement
Fairness Act of 1996

Section 1601(c) of the 2002 Act
requires that the regulations necessary
to implement Title I of the 2002 Act
must be issued within 90 days of
enactment and that such regulations
shall be issued without regard to the
notice and comment provisions of 5
U.S.C. 553. Section 1601(c) further
requires that the Secretary use the
authority in section 808 of the Small
Business Regulatory Enforcement
Fairness Act of 1996, Public Law 104—
121 (SBREFA), which allows an agency
to forgo SBREFA’s usual 60-day
congressional review delay of the
effective date of a major regulation if the
agency finds that there is a good cause
to make the regulation effective in less
than 60 days. Since this regulation is
neither major nor significant, it is
therefore not subject to the SBREFA 60-
day requirement. Accordingly, this rule
is effective 30 days after publication in
the Federal Register.

Paperwork Reduction Act

Section 2702 of the 2002 Act requires
that the implementation of this
provision be carried out without regard
to the Paperwork Reduction Act,
Chapter 35 of title 44, United States
Code. Therefore, NRCS is not reporting
recordkeeping or estimated paperwork
burden associated with this final rule.
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Government Paperwork Elimination
Act

NRCS is committed to compliance
with the Government Paperwork
Elimination Act as well as continued
pursuit of providing all services
electronically when practicable. This
rule requires that a program participant
must make a written request for
equitable relief for a program
administered by NRCS. In part, this rule
lends itself to electronic request and
submission. To that end, NRCS and the
Farm Services Agency (FSA) are jointly
pursuing the development an
application that will allow program
participants to apply for equitable relief
online. It will also enable both FSA and
NRCS to manage the requests and
reporting aspects electronically.

Discussion of the Rule

Part 635—Equitable Relief From
Ineligibility

Section 635.1 Definitions and
Abbreviations

This section sets forth the statutory
definitions provided in Section 1613(a).
Specifically, section 635.2 defines
“agricultural commodity” as any
agricultural commodity, food, feed,
fiber, or livestock that is subject to a
“covered program.” The rule defines
“participant” as a participant in a
“covered program”. A “covered
program’ is defined as: (1) A program
administered by the Secretary of
Agriculture (Secretary) under which
price or income support, or production
or market loss assistance, is provided to
producers of ‘“‘agricultural
commodities;” and (2) a conservation
program administered by the Secretary.
However, this section of the rule also
provides, as does the statutory
authority, that “covered programs” do
not include: (1) An agricultural credit
program carried out under the
Consolidated Farm and Rural
Development Act (7 U.S.C. 1921 et seq.);
or (2) the crop insurance program
carried out under the Federal Crop
Insurance Act (7 U.S.C. 1501 et seq.).

Section 635.2 Applicability

Section 1613 of the 2002 Act
authorizes relief when a participant in
a covered conservation program is
determined to be not in compliance
with the requirements of the covered
program and, therefore, would be
ineligible for a loan, payment, or other
benefit under the covered program, and
it is further determined that the
participant acted in good faith and in
reliance on the action or advice of an
agency employee to the detriment of the
participant or failed to fully comply

with the requirements of the covered
program but made a good faith effort to
comply with the requirements. Section
635.2 sets forth the general applicability
of relief to be provided under this
regulation.

This section also provides, at 635.2(b),
that the provisions of this rule will only
be implemented prospectively; that is, it
applies only to actions for which relief
is sought that occurred after the
implementation date of the authorizing
statute, May 13, 2003. This is because
the statute does not provide for
retroactive application.

Section 635.3 Reliance on Incorrect
Actions or Information

The Secretary at 7 CFR 2.61 has
delegated her authority to provide
equitable relief and to track such relief
to the Chief of NRCS. Accordingly,
section 635.3 provides that the Chief
may provide relief to any participant
that is determined to be not in
compliance with the requirements of a
covered program and therefore
ineligible for a loan, payment, or other
benefit under the covered program, if
the participant acted in good faith and
relied on the action or advice of the
Secretary, or an authorized
representative, to the detriment of the
participant.

Section 635.4 Failure To Fully Comply

This section implements Section
1613(b)(2) of the statute and provides
that the Chief may provide relief to any
participant that is determined to be not
in compliance with the requirements of
a covered program, and therefore
ineligible for a loan, payment, or other
benefit under the covered program,
when the participant failed to comply
fully with the requirements of the
covered program but made a good faith
effort to do so.

Section 635.5 Forms of Relief

This section sets forth the forms of
relief that the deciding official (the
Chief or the State Conservationist, as
appropriate) may grant, including
permitting a participant to: (1) Retain
loans, payments, or other benefits
received under the covered program; (2)
continue to receive loans, payments,
and other benefits under the covered
program; (3) continue to participate, in
whole or in part, under any contract
executed under the covered program; (4)
re-enroll all or part of the land covered
by the applicable conservation program;
and (5) receive such other equitable
relief as the Chief determines
appropriate. Section 1613(d) of the
statute also specifies that the Secretary
may condition the approval of relief

under this section on the participant
agreeing to remedy their failure to meet
the program requirements. Section
635.6(b) implements this statutory
provision.

Section 635.6 Equitable Relief by State
Conservationists

In addition, the statute provides
authority for FSA State Directors and
NRCS State Conservationists to grant
equitable relief. In general, section
1613(e) provides that the State Director
and the State Conservationist, in the
case of programs administered by their
respective offices, may grant relief to a
participant (subject to certain
limitations) if: (1) The amount of loans,
payments, and benefits for which relief
will be provided to the participant
under this authority is less than
$20,000; (2) the total amount of loans,
payments, and benefits for which relief
has been previously provided to the
participant under this authority is not
more than $5,000; and (3) the total
amount of loans, payments, and benefits
for which relief is provided to similarly
situated participants is not more than
$1,000,000, as determined by the
Secretary. This rule addresses only
programs administered through NRCS
and, hence, through State
Conservationists. Another rule at 7 CFR
Part 718, Subpart D, Equitable Relief
from Ineligibility, has been promulgated
by FSA which addresses the equitable
relief authority provided under Section
1613 for programs administered by FSA.

Further, the rule at section 635.6
provides that State Conservationist
grants of relief: (1) Shall not require
prior approval by the Chief of the
Department of Agriculture’s Natural
Resources Conservation Service, or any
other officer or employee of the Service;
(2) shall be made only after consultation
with, and the approval of, the Office of
General Counsel of the Department of
Agriculture; and (3) are subject to
reversal only by the Secretary (who may
not delegate the reversal authority). This
rule also specifies that the State
Conservationist’s authority to grant
relief applies only to eligibility under
covered conservation programs and
does not apply to the administration of:
(1) Payment limitations under (i)
Sections 1001 through 1001F of the
Food Security Act of 1985 (7 U.S.C.
1308 et seq.), or (ii) a conservation
program administered by the Secretary;
or to (2) highly erodible land and
wetland conservation requirements
under subtitle B or C of title XII of the
Food Security Act of 1985 (16 U.S.C.
3811 et seq. A discretionary decision by
the Secretary, the State Director, or the
State Conservationist under Section
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1613 to grant relief is final, and is not
subject to judicial review under chapter
7 of title 5, United States Code.

Section 635.6(e) of this regulation
implements Section 1613(e)(4) of the
statute by providing that the authority
set forth in this section is in addition to
any other authority provided in that or
any other Act.

As previously stated, the statute sets
forth certain dollar limits when the
State Conservationist is granting
equitable relief. The agency has
interpreted these dollars limits to be
aggregate limits provided NRCS-wide
over a fiscal year period per participant.
The Section 1613(e)(1) dollar limits are
not tied to a particular time period or
official. However, given the normal
yearly orientation of agricultural
commodity and conservation programs
(as is reflected in the reporting
requirements of the statute), it makes
sense to provide yearly limits in the rule
upon which such dollar computations
may be made. Otherwise, the monetary
limitation set forth in the statute would
be difficult to compute. Equitable relief
granted by NRCS to a particular
participant must be included in the
computation regarding the specific
dollar limitations for any request for
equitable relief by such participant in
the same fiscal year.

Given the Department’s past
experience in providing equitable relief,
the agency anticipates that the dollar
amounts involved in granting relief will
be small in most cases, both for
individual participants and in aggregate
among States.

Section 635.7 Procedures for Granting
Equitable Relief

In this section, NRCS sets forth the
procedure by which a participant in a
covered conservation program must
follow to apply for equitable relief
under this part.

List of Subjects in 7 CFR Part 635

Administrative practice and
procedure, Agriculture, Conservation
programs, Equitable relief.

m Accordingly, for the reasons set forth
in the preamble, 7 CFR Part 635 is added
to read as follows:

PART 635—EQUITABLE RELIEF FROM
INELIGIBILITY

Sec.

635.1 Definitions and abbreviations.

635.2 Applicability.

635.3 Reliance on incorrect actions or
information.

635.4 Failure to fully comply.

635.5 Forms of relief.

635.6 Equitable relief by State
Conservationists.

635.7 Procedures for granting equitable
relief.

Authority: 7 U.S.C. 7996.

§635.1 Definitions and abbreviations.

The following terms apply to this
part:

Covered program means a natural
resource conservation program specified
in §635.3.

Chief means the Chief of the Natural
Resources Conservation Service or the
person delegated authority to act for the
Chief.

FSA means the Farm Service Agency
of the United States Department of
Agriculture.

NRCS means the Natural Resources
Conservation Service of the United
States Department of Agriculture.

OGC means the Office of the General
Counsel of the United States
Department of Agriculture.

Secretary means the Secretary of the
U.S. Department of Agriculture.

State Conservationist means the
NRCS employee authorized to direct
and supervise NRCS activities in a State,
the Caribbean Area, or the Pacific Basin
area, or the State Conservationist’s
designee.

§635.2 Applicability.

(a) This part is applicable to all
covered conservation programs
administered by the Natural Resources
Conservation Service, except for the
Highly Erodible Land and Wetland
Conservation provisions of Title XII,
subtitles B and C of the Food Security
Act of 1985, as amended, (16 U.S.C.
3811 et seq.). Administration of this part
shall be under the supervision of the
Chief, except that such authority shall
not limit the exercise of authority by
State Conservationists of the Natural
Resources Conservation Service
provided in § 635.6.

(b) The equitable relief available
under this part does not apply where
the action for which relief is requested
occurred before May 13, 2002. In such
cases, authority that was effective prior
to May 13, 2002, shall be applied.

(c) This part does not apply to a
conservation program administered by
the Farm Service Agency of the United
States Department of Agriculture.

§635.3 Reliance on incorrect actions or
information.

(a) The Chief, or designee, may grant
relief by extending benefits or payments
in accordance with § 635.5 when any
participant that has been determined to
be not in compliance with the
requirements of a covered NRCS
program, and therefore ineligible for a
loan, payment, or other benefit under

the covered program, if the participant,
acting in good faith, relied upon the
action or advice of an NRCS employee
or representative of the United States
Department of Agriculture, to the
detriment of the participant.

(b) This section applies only to a
participant who relied upon the action
of, or information provided by, an NRCS
employee, or representative of USDA,
and the participant acted, or failed to
act, as a result of that action or
information. This part does not apply to
cases where the participant had
sufficient reason to know that the action
or information upon which they relied
was improper or erroneous or where the
participant acted in reliance on their
own misunderstanding or
misinterpretation of program provisions,
notices or information.

§635.4 Failure to fully comply.

(a) When a participant fails to fully
comply with the terms and conditions
of a covered program, the Chief, or
designee, may grant relief in accordance
with § 635.5 if the participant made a
good faith effort to comply fully with
the requirements of the covered
program.

(b) This section only applies to
participants who are determined by the
Chief to have made a good faith effort
to comply fully with the terms and
conditions of the program and rendered
substantial performance.

(c) In determining whether a
participant acted in good faith and
rendered substantial performance under
paragraph (b) of this section, the Chief,
or designee, shall consider such factors
as whether—

(1) Performance of the primary
conservation program requirements
were completed; or

(2) The actions of the participant
resulted in minimal damages or failure
that were minor in nature.

§635.5 Forms of relief.

(a) The Chief, or designee, may
authorize a participant in a covered
program to:

(1) Retain loans, payments, or other
benefits received under the covered
program;

(2) Continue to receive loans,
payments, and other benefits under the
covered program;

(3) Continue to participate, in whole
or in part, under any contract executed
under the covered program;

(4) In the case of a conservation

program, re-enroll all or part of the land
covered by the program; and



56348

Federal Register/Vol. 69,

No. 182/Tuesday, September 21, 2004/Rules and Regulations

(5) Receive such other equitable relief
as determined to be appropriate.

(b) As a condition of receiving relief
under this part, the participant may be
required to remedy their failure to meet
the program requirement or mitigate its
affects.

§635.6 Equitable relief by State
Conservationists.

(a) General nature of the authority.
Notwithstanding provisions in this part
providing supervision and relief
authority to other officials, the State
Conservationist, without further review
by other officials (other than the
Secretary), may grant relief as set forth
in § 635.5 to a participant under the
provisions of § 635.3 and § 635.4 so long
as:

(1) The program matter with respect
to which the relief is sought is a
program matter in a covered program
which is operated within the State
under the control of the State
Conservationist;

(2) The total amount of relief which
will be provided to the participant (that
is, to the individual or entity that
applies for the relief) under this
authority for errors during the fiscal
year is less than $20,000 (included in
that calculation, any loan amount or
other benefit of any kind payable for the
fiscal year);

(3) The total amount of such relief
which has been previously provided to
the participant using this authority for
errors in a fiscal year, as calculated in
paragraph (a)(2) of this section, is not
more than $5,000;

(4) The total amount of loans,
payments, and benefits of any kind for
which relief is provided to similarly
situated participants by a State
Conservationist for errors for a fiscal
year under the authority provided in
this section, as calculated in paragraph
(a)(2), is not more than $1,000,000.

(b) Additional limits on the authority.
The authority provided under this
section does not extend to the
administration of:

(1) Payment limitations under 7 CFR
part 1400;

(2) Payment limitations under a
conservation program administered by
the Secretary; or

(3) The highly erodible land and
wetland conservation requirements
under subtitles B or C of Title XII of the
Food Security Act of 1985 (16 U.S.C.
3811 et seq.).

(c) Relief shall only be made under
this part after consultation with, and the
approval of, the Office of the General
Counsel.

(d) Secretary’s reversal authority. A
decision made under this part by the

State Conservationist may be reversed
only by the Secretary, who may not
delegate that authority.

(e) Relation to other authorities. The
authority provided under this section is
in addition to any other applicable
authority that may allow relief.

§635.7 Procedures for granting equitable

relief.

(a) Application for equitable relief by
covered program participants. For the
purposes of this part, the following
conservation programs administered by
NRCS are identified as “covered
programs’’:

(1) Agricultural Management Assistance

(AMA);

(2) Conservation Security Program

(CSP);

(3) Emergency Watershed Protection,
Floodplain Easement Component
(EWP-FPE);

(4) Environmental Quality Incentives
Program (EQIP);

(5) Farm and Ranch Lands Protection
Program (FRPP);

(6) Grassland Reserve Program (GRP);

(7) Resource Conservation and
Development Program (RC&D);

(8) Water Bank Program (WBP);

(9) Watershed Protection and Flood
Prevention Program, (WPFPP) (long-
term contracts only);

(10) Wetlands Reserve Program (WRP);

(11) wildlife Habitat Incentives Program
(WHIP);

(12) Any other conservation program
administered by NRCS which
subsequently incorporates these
procedures within the program
regulations or policies.

(b) Participants may request equitable
relief from the Chief or the State
Conservationist with respect to:

(1) Reliance on the actions or advice
of an authorized NRCS representative;
or

(2) Failure to fully comply with the
program requirements but made a good
faith effort to comply.

(c) Only a participant directly affected
by the non-compliance with the covered
program requirements may seek
equitable relief under § 635.6.

(d) Requests for equitable relief must
be made in writing, no later than 30
calendar days from the date of receipt of
the notification of non-compliance with
the requirements of the covered
conservation program.

(e) Requests for equitable relief shall
include the following information:

(1) The reason why the participant
was unable to comply with the
requirements of the conservation
program;

(2) Details regarding how much of the
required action had been completed;

(3) Why the participant did not have
sufficient reason to know that the action
or information relied upon was
improper or erroneous;

(4) Whether the participant did not
act in reliance on their own
misunderstanding or misinterpretation
of the conservation program provisions,
notices, or information; and

(5) Any other pertinent facts or
supporting documentation.

Signed in Washington, DC, on August 31,
2004.

Bruce I. Knight,

Chief, Natural Resources Conservation
Service, Vice President, Commodity Credit
Corporation.

[FR Doc. 04—20783 Filed 9—20-04; 8:45 am)]
BILLING CODE 3410-16-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 23

[Docket No. CE211, Special Condition 23—
150-SC]

Special Conditions; Cessna Aircraft
Company; EFIS on the Cessna 206H
and T206H; Protection of Systems for
High Intensity Radiated Fields (HIRF)

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Cessna Aircraft Company,
Model 206H/T206H airplanes. These
airplanes, as modified by Cessna
Aircraft Company, will have a novel or
unusual design feature(s) associated
with the installation of a Garmin G1000
electronic flight instrument system
(EFIS) and the protection of this system
from the effects of high intensity
radiated field (HIRF) environments. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for this design feature.
These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

DATES: The effective date of these
special conditions is September 3, 2004.
Comments must be received on or
before October 21, 2004.

ADDRESSES: Comments may be mailed
in duplicate to: Federal Aviation
Administration, Regional Counsel,
ACE-7, Attention: Rules Docket Clerk,
Docket No. CE211, Room 506, 901



Federal Register/Vol. 69,

No. 182/Tuesday, September 21, 2004/Rules and Regulations

56349

Locust, Kansas Gity, Missouri 64106. All
comments must be marked: Docket No.
CE211. Comments may be inspected in
the Rules Docket weekdays, except
Federal holidays, between 7:30 a.m. and
4 p.m.

FOR FURTHER INFORMATION CONTACT: Wes
Ryan, Aerospace Engineer, Standards
Office (ACE-110), Small Airplane
Directorate, Aircraft Certification
Service, Federal Aviation
Administration, 901 Locust, Room 301,
Kansas City, Missouri 64106; telephone
(816) 329-4127.

SUPPLEMENTARY INFORMATION: The FAA
has determined that notice and
opportunity for prior public comment
hereon are impracticable because these
procedures would significantly delay
issuance of the design approval and
thus delivery of the affected aircraft. In
addition, the substance of these special
conditions has been subject to the
public comment process in several prior
instances with no substantive comments
received. The FAA, therefore, finds that
good cause exists for making these
special conditions effective upon
issuance.

Comments Invited

Interested persons are invited to
submit such written data, views, or
arguments, as they may desire.
Communications should identify the
regulatory docket or notice number and
be submitted in duplicate to the address
specified above. All communications
received on or before the closing date
for comments will be considered by the
Administrator. The special conditions
may be changed in light of the
comments received. All comments
received will be available in the Rules
Docket for examination by interested
persons, both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must include a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. CE211.” The postcard will
be date stamped and returned to the
commenter.

Background

On January 28, 2004, Cessna Aircraft
Company; One Cessna Boulevard; Post
Office Box 7704; Wichita, KS 67277,
made an application to the FAA for an
amended type certificate for the Cessna
206H/T206H. The 206H and T206H are
currently approved under TC No. A4CE.

The proposed modification incorporates
a novel or unusual design feature, such

as digital avionics consisting of an EFIS
that may be vulnerable to HIRF external
to the airplane.

Type Certification Basis

Under the provisions of 14 CFR part
21, §21.101, Cessna Aircraft Company
must show that the Cessna Model 206H
and T206H meet the following
provisions or the applicable provisions
in effect on the date of application for
type certification of the Cessna 206H
and T206H.

For the 206H Series:

14 CFR part 23 effective February 1,
1965, as amended by 23—1 through 23—
6, except as follows: § 23.423; 23.611;
23.619; 23.623; 23.689; 23.775; 23.871;
23.1323; and 23.1563 as amended by
Amendment 23-7. Sections 23.807 and
23.1524 as amended by Amendment 23—
10. Sections 23.507; 23.771; 23.853(a),
(b) and (c); and 23.1365 as amended by
Amendment 23-14. Section 23.951 as
amended by Amendment 23-15.
Sections 23.607; 23.675; 23.685; 23.733;
23.787; 23.1309 and 23.1322 as
amended by Amendment 23-17. Section
23.1301 as amended by Amendment 23—
20. Sections 23.1353; and 23.1559 as
amended by Amendment 23-21.
Sections 23.603; 23.605; 23.613; 23.1329
and 23.1545 as amended by
Amendment 23-23. Section 23.441 and
23.1549 as amended by Amendment 23—
28. Section 23.1093 as amended by
Amendment 23-29. Sections 23.779 and
23.781 as amended by Amendment 23—
33. Sections 23.1; 23.51 and 23.561 as
amended by Amendment 23-34.
Sections 23.301; 23.331; 23.351; 23.427;
23.677; 23.701; 23.735; and 23.831 as
amended by Amendment 23-42.
Sections 23.961; 23.1107(b); 23.1143(g);
23.1147(b); 23.1303; 23.1357; 23.1361
and 23.1385 as amended by
Amendment 23—43. Sections 23.562(a),
23.562(b)2, 23.562(c)1, 23.562(c)2,
23.562(c)3, and 23.562(c)4 as amended
by Amendment 23—44. Sections 23.33;
23.53; 23.305; 23.321; 23.485; 23.621;
23.655 and 23.731 as amended by
Amendment 23-45. 14 CFR part 36
dated December 1, 1969, as amended by
Amendments 36—1 through 36-21,
additional certification requirements
applied to the G1000 system itself,
exemptions, if any; and the special
conditions adopted by this rulemaking
action.

For the T206H series:

14 CFR part 23 effective February 1,
1965, as amended by 23—1 through 23—
6, except as follows: Sections 23.423;
23.611; 23.619; 23.623; 23.689; 23.775;
23.871; 23.1323; and 23.1563 as
amended by Amendment 23-7. Sections

23.807 and 23.1524 as amended by
Amendment 23-10. Sections 23.507;
23.771; 23.853(a),(b) and (c); and
23.1365 as amended by Amendment 23—
14. Section 23.951 as amended by
Amendment 23—15. Sections 23.607;
23.675; 23.685; 23.733; 23.787; 23.1309
and 23.1322 as amended by
Amendment 23-17. Section 23.1301 as
amended by Amendment 23-20.
Sections 23.1353; and 23.1559 as
amended by Amendment 23-21.
Sections 23.603; 23.605; 23.613; 23.1329
and 23.1545 as amended by
Amendment 23-23. Sections 23.441 and
23.1549 as amended by Amendment 23—
28. Sections 23.779 and 23.781 as
amended by Amendment 23-33.
Sections 23.1; 23.51 and 23.561 as
amended by Amendment 23-34.
Sections 23.301; 23.331; 23.351; 23.427;
23.677; 23.701; 23.735; and 23.831 as
amended by Amendment 23—42.
Sections 23.961; 23.1093; 23.1107(b);
23.1143(g); 23.1147(b); 23.1303;
23.1357; 23.1361 and 23.1385 as
amended by Amendment 23—43.
Sections 23.562(a), 23.562(b)2,
23.562(c)1, 23.562(c)2, 23.562(c)3, and
23.562(c)4 as amended by Amendment
23—44. Sections 23.33; 23.53; 23.305;
23.321; 23.485; 23.621; 23.655 and
23.731 as amended by Amendment 23—
45. 14 CFR part 36 dated December 1,
1969, as amended by Amendments 36—
1 through 36-21, additional certification
requirements applied to the G1000
system itself, exemptions, if any; and
the special conditions adopted by this
rulemaking action.

Discussion

If the Administrator finds that the
applicable airworthiness standards do
not contain adequate or appropriate
safety standards because of novel or
unusual design features of an airplane,
special conditions are prescribed under
the provisions of § 21.16.

Special conditions, as appropriate, as
defined in § 11.19, are issued in
accordance with § 11.38 after public
notice and become part of the type
certification basis in accordance with
§21.101.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, the special conditions
would also apply to the other model
under the provisions of Section 21.101.

Novel or Unusual Design Features

The Cessna Model 206H and Model
T206H will incorporate the following
novel or unusual design features: A
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Garmin G1000 electronic flight
instrument system (EFIS) including a
primary flight display on the pilot side
as well as a multifunction display in the
center of the instrument panel.

Protection of Systems From High
Intensity Radiated Fields (HIRF): Recent
advances in technology have given rise
to the application in aircraft designs of
advanced electrical and electronic
systems that perform functions required
for continued safe flight and landing.
Due to the use of sensitive solid-state
advanced components in analog and
digital electronics circuits, these
advanced systems are readily responsive
to the transient effects of induced
electrical current and voltage caused by
the HIRF. The HIRF can degrade
electronic systems performance by
damaging components or upsetting
system functions.

Furthermore, the HIRF environment
has undergone a transformation that was
not foreseen when the current
requirements were developed. Higher
energy levels are radiated from
transmitters that are used for radar,
radio, and television. Also, the number
of transmitters has increased
significantly. There is also uncertainty
concerning the effectiveness of airframe
shielding for HIRF. Furthermore,
coupling to cockpit-installed equipment
through the cockpit window apertures is
undefined.

The combined effect of the
technological advances in airplane
design and the changing environment
has resulted in an increased level of
vulnerability of electrical and electronic
systems required for the continued safe
flight and landing of the airplane.
Effective measures against the effects of
exposure to HIRF must be provided by
the design and installation of these
systems. The accepted maximum energy
levels in which civilian airplane system
installations must be capable of
operating safely are based on surveys
and analysis of existing radio frequency
emitters. These special conditions
require that the airplane be evaluated
under these energy levels for the
protection of the electronic system and
its associated wiring harness. These
external threat levels, which are lower
than previous required values, are
believed to represent the worst case to
which an airplane would be exposed in
the operating environment.

These special conditions require
qualification of systems that perform
critical functions, as installed in aircraft,
to the defined HIRF environment in
paragraph 1 or, as an option to a fixed
value using laboratory tests, in
paragraph 2, as follows:

(1) The applicant may demonstrate
that the operation and operational
capability of the installed electrical and
electronic systems that perform critical
functions are not adversely affected
when the aircraft is exposed to the HIRF
environment defined below:

Field strength
Frequency (volts per meter)

Peak Average
10 kHz—100kHz ............ 50 50
100 kHz-500 kHz ......... 50 50
500 kHz—2 MHz ............ 50 50
2 MHz-30 MHz ............. 100 100
30 MHz-70 MHz ........... 50 50
70 MHz-100 MHz ......... 50 50
100 MHz-200 MHz ....... 100 100
200 MHz-400 MHz ....... 100 100
400 MHz-700 MHz ....... 700 50
700 MHz-1 GHz 700 100
1 GHz-2 GHz ...... 2000 200
2 GHz—4 GHz ...... 3000 200
4 GHz-6 GHz ...... 3000 200
6 GHz-8 GHz ............... 1000 200
8 GHz-12 GHz ............. 3000 300
12 GHz-18 GHz ........... 2000 200
18 GHz—40 GHz ........... 600 200

The field strengths are expressed in terms
of peak root-mean-square (rms) values.
or, (2) The applicant may demonstrate
by a system test and analysis that the
electrical and electronic systems that
perform critical functions can withstand
a minimum threat of 100 volts per
meter, electrical field strength, from 10
kHz to 18 GHz. When using this test to
show compliance with the HIRF
requirements, no credit is given for
signal attenuation due to installation.

A preliminary hazard analysis must
be performed by the applicant for
approval by the FAA to identify either
electrical or electronic systems that
perform critical functions. The term
“critical” means those functions, whose
failure would contribute to, or cause, a
failure condition that would prevent the
continued safe flight and landing of the
airplane. The systems identified by the
hazard analysis that perform critical
functions are candidates for the
application of HIRF requirements. A
system may perform both critical and
non-critical functions. Primary
electronic flight display systems, and
their associated components, perform
critical functions such as attitude,
altitude, and airspeed indication. The
HIRF requirements apply only to critical
functions.

Compliance with HIRF requirements
may be demonstrated by tests, analysis,
models, similarity with existing
systems, or any combination of these.
Service experience alone is not
acceptable since normal flight
operations may not include an exposure
to the HIRF environment. Reliance on a

system with similar design features for
redundancy as a means of protection
against the effects of external HIRF is
generally insufficient since all elements
of a redundant system are likely to be
exposed to the fields concurrently.

Applicability

As discussed above, these special
conditions are applicable to the Cessna
206H and T206H airplanes. Should the
Cessna Aircraft Company apply at a
later date to modify any other model on
the same type certificate to incorporate
the same novel or unusual design
feature, the special conditions would
apply to that model as well under the
provisions of § 21.101.

Conclusion

This action affects only certain novel
or unusual design features on one model
of airplane. It is not a rule of general
applicability and affects only the
applicant who applied to the FAA for
approval of these features on the
airplane.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. For this reason, and
because a delay would significantly
affect the certification of the airplane,
which is imminent, the FAA has
determined that prior public notice and
comment are unnecessary and
impracticable, and good cause exists for
adopting these special conditions upon
issuance. The FAA is requesting
comments to allow interested persons to
submit views that may not have been
submitted in response to the prior
opportunities for comment described
above.

List of Subjects in 14 CFR Part 23

Aircraft, Aviation safety, Signs and
symbols.

Citation

m The authority citation for these special
conditions is as follows:
Authority: 49 U.S.C. 106(g), 40113 and

44701; 14 CFR 21.16 and 21.17; and 14 CFR
11.38 and 11.19.

The Special Conditions

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the type certification
basis for Cessna 206H and T206H
airplanes modified by the Cessna



Federal Register/Vol. 69,

No. 182/Tuesday, September 21, 2004/Rules and Regulations

56351

Aircraft Company to add the Garmin
(1000 EFIS system.

1. Protection of Electrical and
Electronic Systems from High Intensity
Radiated Fields (HIRF). Each system
that performs critical functions must be
designed and installed to ensure that the
operations, and operational capabilities
of these systems to perform critical
functions, are not adversely affected
when the airplane is exposed to high
intensity radiated electromagnetic fields
external to the airplane.

2. For the purpose of these special
conditions, the following definition
applies:

Critical Functions: Functions whose
failure would contribute to, or cause, a
failure condition that would prevent the
continued safe flight and landing of the
airplane.

Issued in Kansas City, Missouri on
September 3, 2004.

Dorenda D. Baker,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 04—21138 Filed 9—20-04; 8:45 am)]
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[NV-043-080; FRL-7801-8]
Approval and Promulgation of
Implementation Plans; State of

Nevada; Las Vegas Valley Carbon
Monoxide Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action
under the Clean Air Act to approve
State implementation plan revisions
submitted by the State of Nevada to
provide for attainment of the carbon
monoxide national ambient air quality
standards in Las Vegas Valley, including
an alternate low enhanced vehicle
inspection and maintenance program,
State and local wintertime gasoline
rules, and motor vehicle emissions
budgets for transportation conformity.
DATES: This rule is effective on October
21, 2004.
ADDRESSES: You can inspect copies of
the docket for this action during normal
business hours at EPA’s Region IX
office. You can inspect copies of the
submitted SIP materials at the following
locations:
U.S. EPA, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105—
3901.

Nevada Dept. of Conservation and
Natural Resources, Division of
Environmental Protection, 333 West
Nye Lane, Room 138, Carson City, NV
89706.

Clark County Department of Air Quality
Management, 500 S. Grand Central
Parkway, Las Vegas, NV 89155.

Electronic Availability

This document and the Response to
Comments Document for this action are
also available as electronic files on
EPA’s Region IX Web Page at http://
www.epa.gov/region09/air.

FOR FURTHER INFORMATION CONTACT:
Karina O’Connor, Air Planning Office
(AIR-2), Air Division, U.S. EPA, Region
IX, (775) 833-1276, or
oconnor.karina@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to EPA.

9 ¢ ’s

us,

I. Proposed Action

On January 28, 2003 (68 FR 4141),
with the exception of two individual
contingency measures that we proposed
to disapprove, we proposed to approve
the following state implementation plan
(SIP) revisions submitted by the State of
Nevada to provide for attainment of the
carbon monoxide (CO) national ambient
air quality standards (NAAQS) under
the Clean Air Act, as amended in 1990
(CAA or “Act”), in the “serious” Clark
County CO nonattainment area, which
is defined as State hydrographic area
#212 and referred to as the “Las Vegas
Valley”:

(1) State of Nevada State
Implementation Plan for an Enhanced
Program for the Inspection and
Maintenance of Motor Vehicles for Las
Vegas Valley and Boulder City (March
1996) submitted by the Nevada Division
of Environmental Protection (NDEP) on
March 20, 1996;

(2) Carbon Monoxide State
Implementation Plan, Las Vegas Valley
Nonattainment Area, Clark County,
Nevada (August 2000) (“2000 CO plan”)
adopted by the Clark County Board of
Commissioners on August 1, 2000, and
submitted by NDEP on August 9, 2000,
which addresses requirements under the
Act for notice and adoption, baseline
and projected emissions inventories, the
reasonable further progress (RFP)
demonstration, the attainment
demonstration, vehicle miles traveled
(VMT) forecasts, and which also
includes updated vehicle inspection
and maintenance (I/M) program
materials, Clark County’s Cleaner
Burning Gasoline (CBG) program, an
alternative fuel program for government
vehicles, voluntary transportation

control measures (TCMs), a
determination that stationary sources do
not contribute significantly to CO levels,
contingency measures', commitments
for further submittals and control
measures, as needed, and CO emissions
budgets for transportation conformity
purposes;

(3) Supplemental CO SIP materials
submitted by NDEP on January 30, 2002,
including updated State regulations
implementing the vehicle I/M program,
other updated I/M program materials,
and a draft regulation establishing
procedures for on-board diagnostics
systems testing of newer vehicles; and

(4) Supplemental CO SIP materials
submitted by NDEP on June 4, 2002,
including updated State statutes
governing the I/M program, other
updated vehicle I/M program materials,
and the State regulation implementing
the Reid Vapor Pressure (RVP)
specification for wintertime gasoline
sold in Clark County.

The proposal contains detailed
information on the four SIP submittals
listed above and our evaluation of the
submittals against applicable CAA
provisions and EPA regulations and
policies relating to serious area CO SIPs.

In the proposed rule, we indicated
that we were proposing approval of
certain portions of the SIP submittals
based on draft rules and that our final
approval would not occur until we had
received final adopted rules from the
State. As discussed in the following
paragraphs, the State has submitted the
final adopted rules called for in the
proposed rule, and in this action, we are

11n this notice, we are not taking final action on
the contingency provisions (i.e., contingency
measures and related commitments in the 2000 CO
plan) in part because we have not yet received the
quantitative analysis (using MOBILE6) of CO
emissions reductions associated with
implementation of standardized On-Board
Diagnostics systems (OBD II) testing, which was the
one contingency measure that we had proposed to
approve. We had anticipated submittal of this
information by early 2003. See the related
discussion in our proposed rule at 68 FR 4155,
column 2. Our decision not to proceed with final
action on the contingency provisions in this notice
has no immediate practical effect because we are
taking final action herein to approve OBD II testing
into the SIP, not as a contingency measure, but
rather as a part of the vehicle I/M program. In other
words, we are finalizing our approval of the vehicle
I/M program, which includes OBD II testing, but are
not finalizing our determination from the proposal
that OBD II testing, while serving as a required
element of the vehicle I/M program, also provides
for compliance with the contingency provision
requirements under section 187(a)(3) of the Act. We
will be addressing the contingency provision
requirements for Las Vegas Valley under section
187(a)(3) in a separate rulemaking. Please see our
response to NEC comment #37 in our Response to
Comments document for our rationale and authority
for taking final action on the RFP and attainment
demonstrations in the 2000 CO plan while deferring
action on the contingency measures.
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approving them as revisions to the
Nevada SIP.

By letters dated September 9 and 24,
2003, NDEP submitted SIP revisions
that included Regulation R178-01
adopted by the Nevada Department of
Motor Vehicles (DMV) on July 11, 2002
establishing the standardized On-Board
Diagnostics systems (also known as
“OBD II"’) test procedures for Nevada'’s
vehicle I/M program and related public
notice and hearing materials. The
regulatory changes to the Nevada
Administrative Code under adopted
regulation R178—-01 were made effective
as of August 21, 2002. (The September
24th SIP submittal included a
replacement version of Regulation
R178-01 because the September 9th
version of that adopted regulation was
missing pages that inadvertently had
been omitted from the earlier submittal.)
In the proposed rule, we indicated that
we would not take final action on the
vehicle I/M program until we received
the final adopted version of regulations
establishing test procedures and
equipment used for inspecting certified
on-board diagnostics systems. See 68 FR
4141, at 4150, column 1 (January 28,
2003). These two SIP submittals contain
the necessary final adopted regulations
and supporting materials and thereby
provide us with the basis to finalize our
proposed approval of the vehicle I/'M
program for Las Vegas Valley and
Boulder City. The final adopted
regulation is consistent with the draft
regulation that provided the basis for
our proposed approval of the vehicle I/
M program for Las Vegas Valley and
Boulder City.

The September 9th SIP submittal also
contains State statutes providing for the
“alternate low”” enhanced vehicle I/'M
program in Las Vegas Valley and
Boulder City. These statutes represent
an update to the corresponding statutes
that were included as part of the SIP
submittal dated March 20, 1996 (listed
above), and referred to in the proposed
rule as the “1996 vehicle I/'M
submittal.” See 68 FR 4141, at 4143,
column 1 (January 28, 2003). The
updated statutes largely reflect
administrative changes in the statutes
and are equivalent in all significant
respects to those submitted to EPA in
1996 and listed in the proposed rule.

Lastly, by letter dated November 10,
2003, NDEP submitted a SIP revision
including the following updated Clark
County fuel regulations: section 53
(oxygenated gasoline program) and
section 54 (cleaner burning gasoline
(CBG): Wintertime program), which had
been adopted by the Clark County Board
of County Commissioners on May 20,
2003, and made effective June 3, 2003.

The revisions to sections 53 and 54 are
administrative in nature and reflect the
transfer of air pollution control
authority in Clark County to the Clark
County Board of County
Commissioners. This completes a
sequence of transfers of authority that
began in mid-2001 with the transfer of
air pollution control authority in Clark
County from the Clark County District
Board of Health, which originally
adopted these rules and which oversaw
the Air Quality Division of the Clark
County Health District, to the Clark
County Board of County Commissioners
sitting as the short-lived “Clark County
Air Quality Management Board,” and
then more recently to the Clark County
Board of County Commissioners.

The Clark County Board of County
Commissioners oversees the Department
of Air Quality Management (DAQM),
which took over the responsibilities of
the former Air Quality Division of the
Clark County Health District as well as
the air quality planning responsibilities
of the Clark County Department of
Comprehensive Planning. We had made
submittal of the updated section 54 a
condition on our final approval of that
rule. See 68 FR 4141, at 4152, column
3 (January 28, 2003). The State’s
November 10th submittal satisfies this
condition allowing us to take final
action on the rule.

In 1999, we approved section 53 as a
revision to the Nevada SIP. See 64 FR
29573 (June 2, 1999). Like section 54,
the amended version of section 53
submitted to EPA as part of the
November 10th SIP submittal simply
reflects the change in the applicable
administrative agency for air pollution
control purposes in Clark County.

We are taking final action on the
September 9 and 24, 2003 and
November 10, 2003 SIP submittals in
this final rule without additional notice
and comment because the updated I/M-
related statutes and fuel regulations
differ in only minor respects from those
statutes that were previously listed in
the proposal, or in the case of section
53, the updated regulation reflects only
administrative changes. In addition, the
proposal adequately described and
evaluated the provisions requiring on-
board diagnostics systems checks based
on submitted draft regulations under
EPA’s “parallel processing” procedure,
(see 68 FR 4141, at 4143, column 3
(January 28, 2003)), and the approval of
the CBG rule was conditioned upon
submittal of the updated rule (see 68 FR
4141, at 4151, column 2 (January 28,
2003)).

II. Public Comments

EPA’s proposed action provided for a
30-day public comment period. During
this period, we received comments from
the following parties:

(1) Peter Krueger, Nevada Emission
Testers Council, letter dated February
19, 2003, providing comments related to
possible Legislative action to reduce the
frequency of testing under the vehicle
I/M program;

(2) Edward C. Barry, Chemical Lime
Company, letter dated February 24,
2003, providing comments related to the
CO emissions estimate in the 2000 CO
plan for its facility;

(3) Fredrick R. Slater, Kerr-McGee
Chemical, LLC, letter dated February 26,
2003, providing comments related to an
alternative approach (i.e., to finalizing
the action as proposed) involving
redesignation and working with the
County to develop a maintenance plan;
and

(4) Robert W. Hall, Nevada
Environmental Coalition, Inc., letter
dated February 27, 2003, providing
comments related to virtually all aspects
of the CO SIP revision submittals and
EPA’s related proposed approval,
including statutory and regulatory
authority, CO emissions inventory and
projections, ambient CO monitoring
network, notice and public hearing, use
of EPA guidance in evaluating SIP
submittals, the vehicle I/M program,
EPA’s parallel processing procedure,
evaluation of non-fuel measure
alternatives, the attainment
demonstration, the status of the
(stationary source) new source review
program, the forecasts of vehicle miles
traveled (VMT), contingency measures,
transportation conformity, and EPA
enforcement of SIP rules.

Responses to all comments can be
found in our Response to Comments
Document that accompanies this final
action. A copy of the Response to
Comments Document can be
downloaded from our website or
obtained by calling or writing the
contact person listed above. The
comments led us to look more carefully
at certain aspects of the plan and certain
aspects of our proposed approval;
however, with the exception of the
contingency provisions (for which we
are not taking final action in this
notice), we have not changed our
conclusions that the various SIP
revisions submitted for the Las Vegas
Valley CO nonattainment area comply
with CAA CO nonattainment planning
requirements.

III. EPA Action

Pursuant to section 110(k)(3) of the
Act, we are finalizing the following



Federal Register/Vol. 69,

No. 182/Tuesday, September 21, 2004/Rules and Regulations

56353

actions on the various SIP submittals for
the Las Vegas Valley “‘serious” CO
nonattainment area in Clark County,
Nevada. For each action, we indicate the
page or pages on which the element is
discussed in our proposal.

(1) Approval of procedural
requirements, under section 110(a)(1) of
the Act—see 68 FR 4144;

(2) Approval of baseline and projected
emission inventories, under sections
172(c)(3) and 187(a)(1) of the Act and
approval of reasonable further progress,
under sections 172(c)(2) and 187(a)(7) of
the Act—see 68 FR 4144-4146;

(3) Approval of attainment
demonstration, under section 187(a)(7)
of the Act—68 FR 4146—4147;

(4) Approval of the “alternate low”
vehicle I/M program for Las Vegas
Valley and Boulder City under section
187(a)(6) of the Act—see 68 FR 4147—
4150. Specifically, we approve the
statutory and regulatory basis for the
program set forth in Nevada Revised
Statutes (NRS), title 40, section
445B.210 and sections 445B.700—
445B.845, and title 43, sections
481.019-481.087, 482.155—-482.290,
482.385, 482.461, 482.565, and 484.644—
484.6441, as amended by the State of
Nevada through the 2001 Legislative
sessions, and Nevada Administrative
Code (NAC), chapter 4458, sections
445B.400—445B.735 (excluding sections
445B.576, 445B.577, and 445B.578,
which are associated with restrictions
on visible emissions and on idling of
diesel vehicles not required by EPA I/
M program requirements), as amended
through March 8, 2002 by the Nevada
State Environmental Commission and
the Nevada Department of Motor
Vehicles, and also Regulation R178-01
as adopted by the Nevada Department of
Motor Vehicles on July 11, 2002 (made
effective August 21, 2002) establishing
on-board diagnostics systems testing
procedures for Nevada’s vehicle I/M
program. Upon the effective date of this
final rule, the amended Nevada vehicle
I/M program described in this notice
will supercede the existing vehicle I/'M
program approved by EPA in 1981 and
1984 as it relates to Las Vegas Valley
and Boulder City;

(5) Approval of the State’s low RVP
wintertime requirement for gasoline
sold in Clark County—see 68 FR 4150—
4151. Specifically, we propose to
approve Nevada Administrative Code
section 590.065 as adopted on October
28, 1998 by the State Board of
Agriculture;

(6) Approval of Clark County air
quality regulation section 54 (Cleaner
Burning Gasoline (CBG): Wintertime
Program) under section 211(c)(4)(C) of
the Act, as adopted by the Clark County

Board of County Commissioners on May
20, 2003 (effective June 3, 2003)—see 68
FR 4151-4152;

(7) Approval of RTC’s CAT MATCH
commuter incentive program under
section 187(b)(2) of the Act and our
voluntary mobile source emissions
reduction program policy—see 68 FR
4152—-4153. Specifically, we approve the
CAT MATCH guidelines as set forth in
the Clark County Regional
Transportation Commission’s
Resolution No. 177, adopted on June 10,
1999, and the commitments to
implement and monitor the program, to
prepare annual reports and to remedy,
in a timely manner, any shortfall of
emissions reductions, as set forth in the
Clark County Regional Transportation
Commission’s Resolution No. 186,
adopted on June 8, 2000;

(8) Approval of the Alternative Fuels
Program for government vehicles in
Clark County—see 68 FR 4153.
Specifically, we approve the regulations
set forth in Nevada Administrative Code
chapter 486A, as amended through
April 20, 2000 by the State
Environmental Commission;

(9) Approval of a determination that
stationary sources do not contribute
significantly to ambient CO levels in the
Las Vegas CO nonattainment area for the
purposes of section 187(c) of the Act—
see 68 FR 4153—4154;

(10) Approval of VMT forecasts and
the responsible agencies’ commitments
to revise and replace the VMT
projections as needed and monitor
actual VMT levels in the future, under
section 187(a)(2)(A) of the Act—see 68
FR 4154. Specifically, we approve the
Clark County Regional Transportation
Commission’s commitments to prepare
VMT estimates, forecasts, and annual
VMT tracking reports as set forth in
Resolution No. 149, as adopted on July
13, 1995;

(11) Approval of the CO motor vehicle
emissions budgets for 2000 (310.2 tons
per day), 2010 (329.5 tons per day), and
2020 (457.4 tons per day) as meeting the
purposes of section 176(c)(1) and the
transportation conformity rule at 40 CFR
93, subpart A—see 68 FR 4155—4156;
and

(12) Approval of amended Clark
County SIP rule (section 53—
Oxygenated Gasoline Program), adopted
by the Clark County Board of County
Commissioners on May 20, 2003
(effective June 3, 2003) making
administrative changes to substitute the
Clark County Board of County
Commissioners and Department of Air
Quality Management for its
corresponding predecessors, the Clark
County Board of Health and the Air
Quality Division of the Clark County

Health District. NDEP submitted this
revised SIP rule with a similarly-revised
version of Clark County air quality
regulation section 54 to EPA as a SIP
revision on November 10, 2003. Section
553 of the Administrative Procedure
Act, 5 U.S.C. 553(b)(B), provides that,
when an agency for good cause finds
that notice and public procedures are
impracticable, unnecessary, or contrary
to the public interest, the agency may
issue a rule without providing notice
and an opportunity for public comment.
We have determined that there is such
good cause for making our approval of
amended Clark County air quality
regulation section 53 (Oxygenated
Gasoline Program), as adopted on May
20, 2003, final without prior proposal
and opportunity for comment because
the amended rule merely substitutes the
current local administrative agency for
its predecessor. Thus, notice and public
procedure are unnecessary. Upon the
effective date of this final rule, the
amended section 53 will supercede the
existing SIP section 53, approved by
EPA on June 2, 1999 (see 64 FR 29573),
in the Nevada SIP.

IV. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
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as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VGCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. section 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United

States Court of Appeals for the
appropriate circuit by November 22,
2004. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Reporting
and recordkeeping requirements.

Dated: July 23, 2004.
Laura Yoshii,
Acting Regional Administrator, Region IX.

m Part 52, Chapter I, Title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart DD—Nevada

m 2. Section 52.1470 is amended by
adding paragraphs (c)(46), (c)(47),
(c)(48), (c)(49), (c)(50), (c)(51), and (c)(52)

to read as follows:

§52.1470 Identification of plan.

* * * * *

C***

(46) The following plan revision was
submitted on March 20, 1996, by the
Governor’s designee.

(i) Incorporation by reference.

(A) Nevada Division of Environmental
Protection.

(1) State of Nevada State
Implementation Plan for an Enhanced
Program for the Inspection and
Maintenance of Motor Vehicles for Las
Vegas Valley and Boulder City, Nevada,
revised March 1996, transmitted by
letter dated March 20, 1996, including
the cover page through page 15,
appendix 1 (only the Nevada attorney
general’s opinion and memorandum
dated November 15, 1993 and June 29,
1994, respectively), and appendices 2
through 9.

(47) The following plan revision was
submitted on August 9, 2000, by the
Governor’s designee.

(i) Incorporation by reference.

(A) Clark County Department of Air
Quality Management.

(1) Carbon Monoxide State
Implementation Plan, Las Vegas Valley
Nonattainment Area, Clark County,
Nevada, August 2000, adopted on
August 1, 2000, including the following
sections within which certain
exceptions are noted but excluding all
sections not specifically cited: chapters
1 through 8 (with the exception of
chapter 7, subsection 7.2.2,
“Contingency Measures”); appendix A,
“Emissions Inventory”’, sections 1
through 7, and section 8—“Annexes”
(with the exception of appendix E,
“Quality Assurance/Quality Control”);
appendix B, “Transportation
Documentation”, section 1; appendix D,
“Regulations, Policies and Public
Participation Documentation”, section
1—"Cleaner Burning Gasoline (CBG)
Regulations and Supporting
Documentation” (with the exception of
District Board of Health of Clark County
Air Pollution Control Regulations
section 54 as adopted on April 22,
1999), section 2, section 3, section 4—
“Nevada Administrative Code, Chapter
445B: Technician Training and
Licensing” (with the exception of NAC
445B.485—445B.487, 445B.489—
445B.493, and 445B.495-445B.498), and
sections 5 through 9; and appendix E,
“Supplemental Technical Support
Documentation”, sections 1 through 4,
and 7.

(48) The following plan revision was
submitted on January 30, 2002 by the
Governor’s designee.

(i) Incorporation by reference.

(A) Nevada Division of Environmental
Protection.

(1) New or amended regulations
implementing Nevada’s vehicle
inspection and maintenance program in
Las Vegas Valley and Boulder City:
Nevada Administrative Code, chapter
445B, sections 445B.400-445B.774 (i.e.,
“Emissions from Engines”), including
the sections under the subheadings
“General Provisions,” “Facilities for
Inspection and Maintenance,”
“Inspectors,” “Exhaust Gas Analyzers,”
“Control of Emissions: Generally”
[excluding sections 445B.576—445B.578,
and excluding section 445B.594
(“Inspections required in Washoe
County”)], “Restored Vehicles,”
“Miscellaneous Provisions,” but
excluding the sections under the
subheading “Control of Emissions:
Heavy-Duty Motor Vehicles” (i.e.,
sections 445B.737—445B.774),
codification as of February 2002 by the
Legislative Counsel Bureau.

(ii) Additional material.

(A) Nevada Division of Environmental
Protection.

(1) NV2000 Analyzer Electronic Data
Transmission Equipment Specifications
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(June 15, 2000), revision 5, November 8,
2000.

(49) The following plan revisions
were submitted on June 4, 2002 by the
Governor’s designee.

(i) Incorporation by reference.

(A) Nevada Division of Environmental
Protection.

(1) New or amended statutes related
to Nevada’s vehicle inspection and
maintenance program in Las Vegas
Valley and Boulder City, as amended
through the 2001 Legislative sessions:
Nevada Revised Statutes, title 40,
chapter 445B, sections 445B.210,
445B.700, 445B.705, 445B.710,
445B.715, 445B.720, 445B.725,
445B.730, 445B.735, 445B.740,
445B.745, 445B.750, 445B.755,
445B.758, 445B.760, 445B.765,
445B.770, 445B.775—445B.778,
445B.780, 445B.785, 445B.790,
445B.795, 445B.798, 445B.800,
445B.805, 445B.810, 445B.815,
445B.820, 445B.825, 445B.830,
445B.832, 445B.834, 445B.835,
445B.840, and 445B.845, and title 43,
chapter 482, section 482.461,
transmitted by letter dated June 4, 2002.

(2) New regulation establishing the
State’s low Reid Vapor Pressure
wintertime requirement for gasoline
sold in Clark County: Nevada
Administrative Code, chapter 590,
section 590.065 as adopted on October
28, 1998 (made effective December 14,
1998) by the State Board of Agriculture.

(3) Regulation R017—-02, adopted on
March 8, 2002 by the Nevada State
Environmental Commission: New or
amended rules in Chapter 445B of the
Nevada Administrative Code removing
the limitation on applicability of, and
removing the restrictive trigger for
effectuating the implementation of, the
on-board diagnostics systems test for
Nevada’s vehicle inspection and
maintenance program.

(ii) Additional material.

(A) Nevada Division of Environmental
Protection.

(1) Contract between Nevada
Department of Motor Vehicles and MD
LaserTech for on-road testing services,
dated January 15, 2002.

(50) The following plan revision was
submitted on September 9, 2003 by the
Governor’s designee.

(i) Incorporation by reference.

(A) Nevada Division of Environmental
Protection.

(1) New or amended statutes related
to Nevada’s vehicle inspection and
maintenance program in Las Vegas
Valley and Boulder City, as amended
through the 2001 Legislative sessions:
Nevada Revised Statutes, title 43,
chapter 481, sections 481.019, 481.023,
481.027, 481.031, 481.035, 481.043,

481.047,481.0473, 481.0475, 481.0477,
481.048, 481.0481, 481.051, 481.052,
481.055, 481.057, 481.063, 481.065,
481.079, 481.081, 481.082, 481.083,
481.085, and 481.087; title 43, chapter
482, sections 482.155, 482.160, 482.162,
482.165, 482.170, 482.171, 482.173,
482.175, 482.180, 482.1805, 482.181,
482.183, 482.186—482.188, 482.205,
482.206, 482.208, 482.210, 482.215,
482.216, 482.220, 482.225, 482.230,
482.235, 482.240, 482.245, 482.255,
482.260, 482.265—482.268, 482.270,
482.2703, 482.2705, 482.271, 482.2715,
482.2717, 482.272, 482.274, 482.275,
482.280, 482.2805, 482.2807, 482.281,
482.283, 482.285, 482.290, 482.385, and
482.565; and title 43, chapter 484,
sections 484.644 and 484.6441,
transmitted by letter dated September 9,
2003.

(51) The following plan revision was
submitted on September 24, 2003 by the
Governor’s designee.

(i) Incorporation by reference.

(A) Nevada Division of Environmental
Protection.

(1) Regulation R178-01, adopted on
July 11, 2002 by the Nevada Department
of Motor Vehicles (and made effective
August 21, 2002): New or amended
rules in Chapter 445B of the Nevada
Administrative Code establishing on-
board diagnostics systems test
procedures for Nevada’s vehicle
inspection and maintenance program.

(52) The following plan revision was
submitted on November 10, 2003 by the
Governor’s designee.

(i) Incorporation by reference.

(A) ClarE County Department of Air
Quality Management.

(1) New or amended Section 53—
Oxygenated Gasoline Program, and
Section 54—Cleaner Burning Gasoline
(CBG): Wintertime Program, adopted on
May 20, 2003 (made effective June 3,
2003).

* * * * *

[FR Doc. 04—21064 Filed 9—-20-04; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[CA 307-0466a; FRL-7812-2]
Revisions to the California State

Implementation Plan, Antelope Valley
Air Quality Management District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the

Antelope Valley Air Quality
Management District portion of the
California State Implementation Plan
(SIP). Under authority of the Clean Air
Act as amended in 1990 (CAA or the
Act), we are approving the rescission
from the California SIP of local rules
that address Metal Container, Closure
and Coil Coating Operations, Magnet
Wire Coating Operations, Volatile
Organic Compound Emissions from
Resin Manufacturing, Surfactant
Manufacturing, and the accompanying
negative declarations.

DATES: This rule is effective on
November 22, 2004 without further
notice, unless EPA receives adverse
comments by October 21, 2004. If we
receive such comments, we will publish
a timely withdrawal in the Federal
Register to notify the public that this
direct final rule will not take effect.

ADDRESSES: Send comments to Andy
Steckel, Rulemaking Office Chief (AIR—
4), U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105-3901
or e-mail to steckel.andrew@epa.gov, or
submit comments at http://
www.regulations.gov.

You can inspect copies of the
submitted SIP revisions, EPA’s technical
support documents (TSDs), and public
comments at our Region IX office during
normal business hours by appointment.
You may also see copies of the
submitted SIP revisions by appointment
at the following locations:

Air and Radiation Docket and Information
Center, U.S. Environmental Protection
Agency, Room B-102, 1301 Constitution
Avenue, NW., (Mail Code 6102T),
Washington, DC 20460.

California Air Resources Board, Stationary
Source Division, Rule Evaluation Section,
1001 “I” Street, Sacramento, CA 95814.

Antelope Valley Air Quality Management
District, 43301 Division Street, Suite 206,
Lancaster, CA 93539-4409

A copy of the rules may also be
available via the Internet at http://
www.arb.ca.gov/drdb/drdbltxt.htm.
Please be advised that this is not an EPA
Web site and may not contain the same
version of the rule that was submitted
to EPA.

FOR FURTHER INFORMATION CONTACT: Julie
A. Rose, EPA Region IX, (415) 947—
4126, rose.julie@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to EPA.

Table of Contents

1. The State’s Submittal
A. What rule rescissions did the State
submit?
B. Are there other versions of these rules?
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C. What is the purpose of the submitted

rule rescissions?
1I. EPA’s Evaluation and Action.

A. How is EPA evaluating the rule
rescissions?

B. Do the rule rescissions meet the
evaluation criteria?

C. Public comment and final action.

II. Statutory and Executive Order Reviews
I. The State’s Submittal

A. What Rule Rescissions Did the State
Submit?

Table 1 lists the rule rescissions and
negative declarations we are approving

TABLE 1.—SUBMITTED RULE RESCISSIONS

with the dates that they were adopted
by the Antelope Valley Air Quality
Management District (AVAQMD) and
submitted by the California Air
Resources Board (CARB).

Local agency Rule No. Rule title Adopted Submitted
AVAQMD 1125 Metal Container, Closure and Coil Coating ........ccccooeevveierieennrnene. 02/17/04 06/03/04
AVAQMD 1126 Magnet Wire Coating Operations ............ccoccoviiiiniininiiiciecn, 02/17/04 06/03/04
AVAQMD 1141 Control of Volatile Organic Compound Emissions from Resin Man- 03/16/04 07/19/04

ufacturing.
AVAQMD ..o 1141.2 | Surfactant Manufacturing .........ccoceceiieininene e 03/16/04 07/19/04

These rule submittals were found to
meet the completeness criteria in 40
CFR part 51, Appendix V, which must
be met before formal EPA review on
June 30, 2004 and August 10, 2004,
respectively.

B. Are There Other Versions of These
Rules?

There are no previous rescissions or
negative declarations for Rules 1125,
1126, 1141, and 1141.2 in the SIP.

C. What Is the Purpose of the Submitted
Rule Rescissions?

Section 110(a) of the CAA requires
states to submit regulations that control
volatile organic compounds, oxides of
nitrogen, particulate matter, and other
air pollutants which harm human health
and the environment. These rules were
originally developed as part of the
South Coast Air Quality Management
District’s (SCAQMD) program to control
volatile organic compounds (VOC). The
SCAQMD rules applied to the portion of
Los Angeles County located in the
Mojave Desert Air Basin, known as the
Antelope Valley. On July 1, 1997 the
AVAQMD was formed, pursuant to
statute and assumed the duties and
powers of the SCAQMD in the Antelope
Valley. The AVAQMD remains subject
to the RACT requirements. The
AVAQMD has rescinded Rules 1125,
1126, 1141, and 1141.2 and submitted
negative declarations to certify that
there are no sources regulated by these
rules within the jurisdiction of the
AVAQMD. Therefore, the rules are
being rescinded and negative
declarations were adopted to fulfil the
requirements of section 182(b)(2) of the
Act. The TSD has more information
about these rules.

II. EPA’s Evaluation and Action

A. How Is EPA Evaluating the Rule
Rescissions?

EPA has evaluated all the appropriate
background and submittal
documentation and has determined that
the rescission of Rules 1125, 1126, 1141,
and 1141.2 is approvable. The
AVAQMD has certified with Negative
Declarations that the sources regulated
by these rules are not present in the
AVAQMD. Further, the AVAQMD also
stated that they do not anticipate these
types of sources in the future.

The rule rescissions are consistent
with the CAA, EPA regulations and EPA
policy.

B. Do the Rule Rescissions Meet the
Evaluation Criteria?

We believe these rule rescissions and
negative declarations are consistent
with the relevant policy and guidance.
The TSD has more information on our
evaluation.

C. Public Comment and Final Action

As authorized in section 110(k)(3) of
the Act, EPA is fully approving the
submitted rules because we believe they
fulfill all relevant requirements. We do
not think anyone will object to this
approval, so we are finalizing it without
proposing it in advance. However, in
the Proposed Rules section of this
Federal Register, we are simultaneously
proposing approval of the same
submitted rules. If we receive adverse
comments by October 21, 2004, we will
publish a timely withdrawal in the
Federal Register to notify the public
that the direct final approval will not
take effect and we will address the
comments in a subsequent final action
based on the proposal. If we do not
receive timely adverse comments, the
direct final approval will be effective
without further notice on November 22,
2004. This will incorporate these rule

rescissions into the Federally
enforceable SIP.

III. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
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responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VGCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by November 22,
2004. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not

postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)
List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.
Dated: August 26, 2004.
Wayne Nastri,
Regional Administrator, Region IX.
m Part 52, chapter I, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

m 2. Section 52.220 is amended by
adding paragraphs (c)(156)(vii)(B),
(189)(1)(A)(8), and (215)(i)(A)(7) to read
as follows:

§52.220 Identification of plan.
* * * * *

(C] * % %

(156) * % %

(Vll] R

(B) Previously approved on January
15, 1987 in paragraph (c)(156)(vii)(A) of
this section and now deleted without
replacement for implementation in the
Antelope Valley Air Quality
Management District Rule 1141.2.

* * * * *

(8) Previously approved on December
20,1993 in paragraph (c)(189)(i)(A)(3) of
this section and now deleted without
replacement for implementation in the
Antelope Valley Air Quality
Management District Rule 1141.

* * * * *

(7) Previously approved on June 13,
1995 in paragraph (c)(215)(i)(A)(1) of
this section and now deleted without
replacement for implementation in the
Antelope Valley Air Quality
Management District Rules 1125 and
1126.

* * * * *
m 3. Section 52.222 is amended by

adding paragraphs (a)(6)(v) and (a)(6)(vi)
to read as follows:

§52.222 Negative declarations.

(a) * x %

(6) EE S

(v) Metal Container, Closure and Coil
Coating Operations and Magnet Wire
Coating Operations submitted on June 3,
2004 and adopted on February 17, 2004.

(vi) Control of Volatile Compound
Emissions from Resin Manufacturing
and Surfactant Manufacturing submitted
on July 19, 2004 and adopted on March
16, 2004.

* * * * *

[FR Doc. 04-21179 Filed 9-20-04; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 261
[SW-FRL-7816-9]
Hazardous Waste Management

System; Identification and Listing of
Hazardous Waste; Final Exclusion

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: Environmental Protection
Agency (EPA) is granting a petition
submitted by American Chrome &
Chemicals L.P. (ACC) to exclude (or
delist) a certain solid waste generated by
its Corpus Christi, Texas facility from
the lists of hazardous wastes. This final
rule responds to the petition submitted
by ACC to delist K006 dewatered sludge
generated from the production of
chrome oxide green pigments.

After careful analysis and use of the
Delisting Risk Assessment Software
(DRAS), EPA has concluded the
petitioned waste is not hazardous waste.
This exclusion applies to 1,450 cubic
yards per year of the dewatered sludge.
Accordingly, this final rule excludes the
petitioned waste from the requirements
of hazardous waste regulations under
the Resource Conservation and
Recovery Act (RCRA) when disposed of
in a Subtitle D landfill.

DATES: Effective Date: September 21,
2004.

ADDRESSES: The public docket for this
final rule is located at the U.S.
Environmental Protection Agency
Region 6, 1445 Ross Avenue, Dallas,
Texas 75202, and is available for
viewing in EPA Freedom of Information
Act review room on the 7th floor from

9 a.m. to 4 p.m., Monday through
Friday, excluding Federal holidays. Call
(214) 665-6444 for appointments. The
reference number for this docket is [F—
03-TXDEL—-ACC]. The public may copy
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material from any regulatory docket at
no cost for the first 100 pages and at a
cost of $0.15 per page for additional
copies.

FOR FURTHER INFORMATION CONTACT: Ben
Banipal, Section Chief of the Corrective
Action and Waste Minimization
Section, Multimedia Planning and
Permitting Division, (6PD-C),
Environmental Protection Agency, 1445
Ross Avenue, Dallas, Texas 75202.

For technical information concerning
this notice, contact Michelle Peace, U.S.
Environmental Protection Agency, 1445
Ross Avenue, Dallas, Texas .

SUPPLEMENTARY INFORMATION: The
information in this section is organized
as follows:

I. Overview Information
A. What Rule Is EPA Finalizing?
B. Why Is EPA Approving This Delisting?
C. What Are the Limits of This Exclusion?
D. How Will ACC Manage the Waste If It
Is Delisted?
E. When Is the Final Delisting Exclusion
Effective?
F. How Does This Final Rule Affect States?
II. Background
A. What Is a Delisting?
B. What Regulations Allow Facilities To
Delist a Waste?
C. What Information Must the Generator
Supply?
III. EPA’s Evaluation of the Waste
Information and Data
A. What Waste Did ACC Petition EPA To
Delist?
B. How Much Waste Did ACC Propose To
Delist?
C. What Information Did ACC Present To
Support Its Petition To Delist the Waste?
IV. Public Comments Received on the
Proposed Exclusion
A. Who Submitted Comments on the
Proposed Rule?
B. Summary of Comments and EPA
Responses

I. Overview Information

A. What Action Is EPA Finalizing?

After evaluating the petition, EPA
proposed, on November 17, 2003 to
exclude the ACC waste from the lists of
hazardous waste under §§261.31 and
261.32 (see 68 FR 64836). EPA is
finalizing the decision to grant ACC’s
delisting petition to have its dewatered
sludge (chromic oxide) excluded, or
delisted, generated from its process of
manufacturing chromic oxide subject to
certain continued verification and
monitoring conditions.

B. Why Is EPA Approving This
Delisting?

ACC’s petition requests a delisting
from the K006 waste listings under 40
CFR 260.20 and 260.22. ACC does not

believe that the petitioned waste meets
the criteria for which EPA listed it. ACC

also believes no additional constituents
or factors could cause the waste to be
hazardous. EPA’s review of this petition
included consideration of the original
listing criteria, and the additional
factors required by the Hazardous and
Solid Waste Amendments of 1984
(HSWA). See section 3001(f) of RCRA,
42 U.S.C. 6921(f), and 40 CFR 260.22
(d)(1)—(4)(hereinafter all sectional
references are to 40 CFR unless
otherwise indicated). In making the
final delisting determination, EPA
evaluated the petitioned waste against
the listing criteria and factors cited in
§261.11(a)(2) and (a)(3). Based on this
review, EPA agrees with the petitioner
that the waste is nonhazardous with
respect to the original listing criteria. (If
EPA had found, based on this review,
that the waste remained hazardous
based on the factors for which the waste
was originally listed, EPA would have
proposed to deny the petition.) EPA
evaluated the waste with respect to
other factors or criteria to assess
whether there is a reasonable basis to
believe that such additional factors
could cause the waste to be hazardous.
EPA considered whether the waste is
acutely toxic, the concentration of the
constituents in the waste, their tendency
to migrate and to bioaccumulate, their
persistence in the environment once
released from the waste, plausible and
specific types of management of the
petitioned waste, the quantities of waste
generated, and waste variability. EPA
believes that the petitioned waste does
not meet the listing criteria and thus
should not be a listed waste. EPA’s final
decision to delist waste from ACC’s
facility is based on the information
submitted in support of this rule,
including descriptions of the wastes and
analytical data from the Corpus Christi,
Texas facility.

C. What Are the Limits of This
Exclusion?

This exclusion applies to the waste
described in the April 2002 petition
only if the requirements described in 40
CFR part 261, appendix IX, Table 2 and
the conditions contained herein are
satisfied.

D. How Will ACC Manage the Waste If
It Is Delisted?

The delisted waste stream will be
disposed of in a non-hazardous waste
landfill.

E. When Is the Final Delisting Exclusion
Effective?

This rule is effective September 21,
2004. The Hazardous and Solid Waste

Amendments of 1984 amended section
3010 of RCRA, 42 USCA 6930(b)(1),

allow rules to become effective in less
than six months after the rule is
published when the regulated
community does not need the six-month
period to come into compliance. That is
the case here because this rule reduces,
rather than increases, the existing
requirements for persons generating
hazardous waste. This reduction in
existing requirements also provides a
basis for making this rule effective
immediately, upon final publication,
under the Administrative Procedure
Act, pursuant to 5 USCA 553(d).

F. How Does This Final Rule Affect
States?

Because EPA is issuing this exclusion
under the Federal RCRA delisting
program, only states subject to Federal
RCRA delisting provisions would be
affected. This would exclude states
which have received authorization from
EPA to make their own delisting
decisions.

The EPA allows states to impose its
own non-RCRA regulatory requirements
that are more stringent than the EPA’s,
under section 3009 of RCRA, 42
U.S.C.6929. These more stringent
requirements may include a provision
that prohibits a Federally issued
exclusion from taking effect in the state.
Because a dual system (that is, both
Federal (RCRA) and State (non-RCRA)
programs) may regulate a petitioner’s
waste, the EPA urges petitioners to
contact the State regulatory authority to
establish the status of their wastes under
the state law.

The EPA has also authorized some
States (for example, Louisiana,
Oklahoma, Georgia, Illinois) to
administer a RCRA delisting program in
place of the Federal program, that is, to
make State delisting decisions.
Therefore, this exclusion does not apply
in those authorized States unless that
State makes the rule part of its
authorized program. If ACC transports
the petitioned waste to or manages the
waste in any state with delisting
authorization, ACC must obtain
delisting authorization from that state
before it can manage the waste as
nonhazardous in the State.

II. Background
A. What Is a Delisting Petition?

A delisting petition is a request from
a generator to EPA or another agency
with jurisdiction to exclude or delist,
from the RCRA list of hazardous waste,
waste the generator believes should not
be considered hazardous under RCRA.
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B. What Regulations Allow Facilities To
Delist a Waste?

Under 40 CFR 260.20 and 260.22,
facilities may petition EPA to remove
their wastes from hazardous waste
regulation by excluding them from the
lists of hazardous wastes contained in
§§261.31 and 261.32. Specifically,
§260.20 allows any person to petition
the Administrator to modify or revoke
any provision of parts 260 through 265
and 268 of Title 40 of the Code of
Federal Regulations. Section 260.22
provides generators the opportunity to
petition the Administrator to exclude a
waste from a particular generating
facility from the hazardous waste lists.

C. What Information Must the Generator
Supply?

Petitioners must provide sufficient
information to EPA to allow EPA to
determine that the waste to be excluded
does not meet any of the criteria under
which the waste was listed as a
hazardous waste. In addition, the
Administrator must determine, where
he/she has a reasonable basis to believe
that factors (including additional
constituents) other than those for which
the waste was listed could cause the
waste to be a hazardous waste and that
such factors do not warrant retaining the
waste as a hazardous waste.

III. EPA’s Evaluation of the Waste
Information and Data

A. What Waste Did ACC Petition EPA
To Delist?

On April 17, 2002, ACC petitioned
EPA to exclude from the lists of
hazardous waste contained in § 261.32,
dewatered sludge generated from its
facility located in Corpus Christi, Texas.
The waste falls under the classification
of listed waste under § 261.30.

B. How Much Waste Did ACC Propose
To Delist?

Specifically, in its petition, ACC
requested that EPA grant an exclusion
for 1,450 cubic yards per year of the
dewatered sludge.

C. What Information Did ACC Present
To Support Its Petition To Delist the
Waste?

To support its petition, ACC
submitted:

(1) Historical information on past
waste generation and management
practices;

(2) Results from four waste samples of
the total constituent list for 40 CFR part
264, appendix IX volatiles,
semivolatiles, metals, pesticides,
herbicides, and PCBs;

(3) Results of the constituent list for
Appendix IX on Toxicity Characteristic
Leaching Procedure (TCLP) extract;

(4) Results from total oil and grease
analyses; and

(5) Multiple pH testing of the
petitioned waste.

IV. Public Comments Received on the
Proposed Exclusion

A. Who Submitted Comments on the
Proposed Rule

Two comments were received from
the general public expressing opposition
to the proposed rule.

B. Summary of the Comments and EPA
Responses

The first comment opposed EPA’s
decision to delist this material because
it places a “green’” name on dangerous
sewage sludges.

It is EPA’s position that the waste
information presented does not indicate
that the waste will pose a threat to
human health or the environment. The
disposal of this material is regulated,
just under Subtitle D regulations. The
regulations allow a specific facility to
demonstrate that the waste should not
be regulated as a hazardous waste and
ACC has done so.

The second comment opposes EPA’s
decision because (1) additional
constituents warrant the waste
remaining hazardous; (2) accurate
ground water risks have not been made;
(3) the test period should cover four
years and not be hurried; and (4) a true
environmental organization should be
check and test that the information is
true.

It is EPA’s position that there are no
additional constituents present in the
sludge that warrant retaining the sludge
as hazardous waste. A totals analysis for
all the constituents in 40 CFR part 264,
appendix IX was presented as part of
the sampling and analysis event and
none of the constituents present pose a
threat to human health and the
environment. The ground water risks
were modeled and these conservative
results fell within the acceptable range
of protection of human health and the
environment. ACC will be required to
continuously evaluate the sludge prior
to disposal as long as this exclusion is
in place. The companies typically
evaluate years of historical data before
approaching EPA with a petition to
delist. Finally, any interested outside
organization can review and check the
data of any petition. That information is
available to the public.

V. Regulatory Impact

Under Executive Order 12866, EPA
must conduct an “assessment of the

potential costs and benefits” for all
“significant” regulatory actions.

The proposal to grant an exclusion is
not significant, since its effect, if
promulgated, would be to reduce the
overall costs and economic impact of
EPA’s hazardous waste management
regulations. This reduction would be
achieved by excluding waste generated
at a specific facility from EPA’s lists of
hazardous wastes, thus enabling a
facility to manage its waste as
nonhazardous.

Because there is no additional impact
from this proposed rule, this proposal
would not be a significant regulation,
and no cost/benefit assessment is
required. The Office of Management and
Budget (OMB) has also exempted this
rule from the requirement for OMB
review under section (6) of Executive
Order 12866.

VI. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 601-612, whenever an agency
is required to publish a general notice
of rulemaking for any proposed or final
rule, it must prepare and make available
for public comment a regulatory
flexibility analysis which describes the
impact of the rule on small entities (that
is, small businesses, small
organizations, and small governmental
jurisdictions). No regulatory flexibility
analysis is required, however, if the
Administrator or delegated
representative certifies that the rule will
not have any impact on small entities.

This rule, if promulgated, will not
have an adverse economic impact on
small entities since its effect would be
to reduce the overall costs of EPA’s
hazardous waste regulations and would
be limited to one facility. Accordingly,
EPA hereby certifies that this proposed
regulation, if promulgated, will not have
a significant economic impact on a
substantial number of small entities.
This regulation, therefore, does not
require a regulatory flexibility analysis.

VII. Paperwork Reduction Act

Information collection and
recordkeeping requirements associated
with this proposed rule have been
approved by the Office of Management
and Budget (OMB) under the provisions
of the Paperwork Reduction Act of 1980
(Pub. L. 96-511, 44 U.S.C. 3501 et seq.)
and have been assigned OMB Control
Number 2050-0053.

VIII. Unfunded Mandates Reform Act

Under section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA),
Public Law 104—4, which was signed
into law on March 22, 1995, EPA
generally must prepare a written
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statement for rules with Federal
mandates that may result in estimated
costs to State, local, and tribal
governments in the aggregate, or to the
private sector, of $100 million or more
in any one year.

When such a statement is required for
EPA rules, under section 205 of the
UMRA EPA must identify and consider
alternatives, including the least costly,
most cost-effective, or least burdensome
alternative that achieves the objectives
of the rule. EPA must select that
alternative, unless the Administrator
explains in the final rule why it was not
selected or it is inconsistent with law.

Before EPA establishes regulatory
requirements that may significantly or
uniquely affect small governments,
including tribal governments, it must
develop under section 203 of the UMRA
a small government agency plan. The
plan must provide for notifying
potentially affected small governments,
giving them meaningful and timely
input in the development of EPA
regulatory proposals with significant
Federal intergovernmental mandates,
and informing, educating, and advising
them on compliance with the regulatory
requirements.

The UMRA generally defines a
Federal mandate for regulatory purposes
as one that imposes an enforceable duty
upon state, local, or tribal governments
or the private sector.

EPA finds that this delisting decision
is deregulatory in nature and does not
impose any enforceable duty on any
State, local, or tribal governments or the
private sector. In addition, the proposed
delisting decision does not establish any
regulatory requirements for small
governments and so does not require a
small government agency plan under
UMRA section 203.

IX. Executive Order 13045

The Executive Order 13045 is entitled
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997).
This order applies to any rule that EPA
determines (1) is economically
significant as defined under Executive
Order 12866, and (2) the environmental
health or safety risk addressed by the
rule has a disproportionate effect on
children. If the regulatory action meets
both criteria, EPA must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by EPA. This proposed rule
is not subject to Executive Order 13045
because this is not an economically

significant regulatory action as defined
by Executive Order 12866.

X. Executive Order 13084

Because this action does not involve
any requirements that affect Indian
Tribes, the requirements of section 3(b)
of Executive Order 13084 do not apply.

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly
affects or uniquely affects the
communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments.

If the mandate is unfunded, EPA must
provide to the Office Management and
Budget, in a separately identified
section of the preamble to the rule, a
description of the extent of EPA’s prior
consultation with representatives of
affected tribal governments, a summary
of the nature of their concerns, and a
statement supporting the need to issue
the regulation.

In addition, Executive Order 13084
requires EPA to develop an effective
process permitting elected and other
representatives of Indian tribal
governments to have “meaningful and
timely input” in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities of Indian tribal
governments. This action does not
involve or impose any requirements that
affect Indian Tribes. Accordingly, the
requirements of section 3(b) of
Executive Order 13084 do not apply to
this rule.

XI. National Technology Transfer and
Advancement Act

Under Section 12(d) if the National
Technology Transfer and Advancement
Act, EPA is directed to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures,
business practices, etc.) developed or
adopted by voluntary consensus
standard bodies. Where available and
potentially applicable voluntary
consensus standards are not used by
EPA, the Act requires that EPA to
provide Congress, through the OMB, an
explanation of the reasons for not using
such standards.

This rule does not establish any new
technical standards and thus, EPA has

no need to consider the use of voluntary
consensus standards in developing this
final rule.

XII. Executive Order 13132, Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

Under section 6 of Executive Order
13132, EPA may not issue a regulation
that has federalism implications, that
impose substantial direct compliance
costs, and that is not required by statute,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by State and
local governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless EPA consults with State and
local officials early in the process of
developing the proposed regulation.

This action does not have federalism
implications. It will not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
affects only one facility.

Lists of Subjects in 40 CFR Part 261

Environmental protection, Hazardous
waste, Recycling, Reporting and
recordkeeping requirements.

Authority: Sec. 3001(f) RCRA, 42 U.S.C.
6921(f).

Dated: September 9, 2004.

Carl E. Edlund,

Director, Multimedia Planning and Permitting
Division, Region 6.

m For the reasons set out in the preamble,
40 CFR part 261 is to be amended as
follows:

PART 261—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

m 1. The authority citation for part 261
continues to read as follows:
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Authority: 42 U.S.C. 6905, 6912(a), 6921,

6922, and 6938.

m 2. In Table 2 of Appendix IX of Part Appendix IX to Part 261—Waste

261 add the following waste stream in Excluded Under §§ 260.20 and 260.22
alphabetical order by facility to read as

follows:

TABLE 2.—WASTE EXCLUDED FROM SPECIFIC SOURCES

Facility

Address

Waste description

*

American Chrome & Chemical

*

Corpus Christi, Texas

* * * *

Dewatered sludge (the EPA Hazardous Waste No. K006) generated at a
maximum generation of 1450 cubic yards per calendar year after Sep-
tember 21, 2004 and disposed in a Subtitle D landfill. ACC must imple-
ment a verification program that meets the following Paragraphs:

(1) Delisting Levels: All leachable constituent concentrations must not ex-
ceed the following levels (mg/l). The petitioner must use the method spec-
ified in 40 CFR 261.24 to measure constituents in the waste leachate.
Dewatered wastewater sludge: Arsenic-0.0377; Barium-100.0; Chromium-
5.0; Thallium-0.355; Zinc-1130.0.

(2) Waste Holding and Handling:

(A) ACC is a 90 day facility and does not have a RCRA permit, therefore,
ACC must store the dewatered sludge following the requirements speci-
fied in 40 CFR 262.34, or continue to dispose of as hazardous all
dewatered sludge generated, until they have completed verification testing
described in Paragraph (3), as appropriate, and valid analyses show that
paragraph (1) is satisfied.

(B) Levels of constituents measured in the samples of the dewatered sludge
that do not exceed the levels set forth in Paragraph (1) are non-haz-
ardous. ACC can manage and dispose the non-hazardous dewatered
sludge according to all applicable solid waste regulations.

(C) If constituent levels in a sample exceed any of the delisting levels set in
Paragraph (1), ACC must retreat the batches of waste used to generate
the representative sample until it meets the levels. ACC must repeat the
analyses of the treated waste.

(D) If the facility does not treat the waste or retreat it until it meets the
delisting levels in Paragraph (1), ACC must manage and dispose the
waste generated under Subtitle C of RCRA.

(E) The dewatered sludge must pass paint filter test as described in SW
846, Method 9095 or another appropriate method found in a reliable
source before it is allowed to leave the facility. ACC must maintain a
record of the actual volume of the dewatered sludge to be disposed of-
site according to the requirements in Paragraph (5).

(3) Verification Testing Requirements: ACC must perform sample collection
and analyses, including quality control procedures, according to appro-
priate methods such as those found in SW-846 or other reliable sources
(with the exception of analyses requiring the use of SW-846 methods in-
corporated by reference in 40 CFR 260.11, which must be used without
substitution. ACC must conduct verification testing each time it decides to
evacuate the tank contents. Four (4) representative composite samples
shall be collected from the dewatered sludge. ACC shall analyze the
verification samples according to the constituent list specified in Para-
graph (1) and submit the analytical results to EPA within 10 days of re-
ceiving the analytical results. If the EPA determines that the data col-
lected under this Paragraph do not support the data provided for the peti-
tion, the exclusion will not cover the generated wastes. The EPA will no-
tify ACC the decision in writing within two weeks of receiving this informa-
tion.

(4) Changes in Operating Conditions: If ACC significantly changes the proc-
ess described in its petition or starts any processes that may or could af-
fect the composition or type of waste generated as established under
Paragraph (1) (by illustration, but not limitation, changes in equipment or
operating conditions of the treatment process), they must notify the EPA
in writing; they may no longer handle the wastes generated from the new
process as nonhazardous until the test results of the wastes meet the
delisting levels set in Paragraph (1) and they have received written ap-
proval to do so from the EPA.

(5) Data Submittals: ACC must submit the information described below. If
ACC fails to submit the required data within the specified time or maintain
the required records on-site for the specified time, the EPA, at its discre-
tion, will consider this sufficient basis to reopen the exclusion as de-
scribed in Paragraph 6. ACC must:
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TABLE 2.—WASTE EXCLUDED FROM SPECIFIC SOURCES—Continued

Facility Address Waste description

(A) Submit the data obtained through Paragraph 3 to the Section Chief, Cor-
rective Action and Waste Minimization Section, Environmental Protection
Agency, 1445 Ross Avenue, Dallas, Texas 75202-2733, Mail Code,
(6PD-C) within the time specified.

(B) Compile records of operating conditions and analytical data from Para-
graph (3), summarized, and maintained on-site for a minimum of five
years.

(C) Furnish these records and data when the EPA or the State of Texas re-
quest them for inspection.

(D) Send along with all data a signed copy of the following certification
statement, to attest to the truth and accuracy of the data submitted: Under
civil and criminal penalty of law for the making or submission of false or
fraudulent statements or representations (pursuant to the applicable provi-
sions of the Federal Code, which include, but may not be limited to, 18
U.S.C. 1001 and 42 U.S.C. 6928), | certify that the information contained
in or accompanying this document is true, accurate and complete. As to
the (those) identified section(s) of this document for which | cannot per-
sonally verify its (their) truth and accuracy, | certify as the company official
having supervisory responsibility for the persons who, acting under my di-
rect instructions, made the verification that this information is true, accu-
rate and complete. If any of this information is determined by the EPA in
its sole discretion to be false, inaccurate or incomplete, and upon convey-
ance of this fact to the company, | recognize and agree that this exclusion
of waste will be void as if it never had effect or to the extent directed by
the EPA and that the company will be liable for any actions taken in con-
travention of the company’s RCRA and CERCLA obligations premised
upon the company’s reliance on the void exclusion.

(6) Reopener:

(A) If, anytime after disposal of the delisted waste, ACC possesses or is
otherwise made aware of any environmental data (including but not lim-
ited to leachate data or ground water monitoring data) or any other data
relevant to the delisted waste indicating that any constituent identified for
the delisting verification testing is at level higher than the delisting level al-
lowed by the Division Director in granting the petition, then the facility
must report the data, in writing, to the Division Director within 10 days of
first possessing or being made aware of that data.

(B) If the verification testing of the waste does not meet the delisting re-
quirements in Paragraph 1, ACC must report the data, in writing, to the
Division Director within 10 days of first possessing or being made aware
of that data.

(C) If ACC fails to submit the information described in paragraphs (5),(6)(A)
or (6)(B) or if any other information is received from any source, the Divi-
sion Director will make a preliminary determination as to whether the re-
ported information requires Agency action to protect human health or the
environment. Further action may include suspending, or revoking the ex-
clusion, or other appropriate response necessary to protect human health
and the environment.

(D) If the Division Director determines that the reported information does re-
quire Agency action, the Division Director will notify the facility in writing of
the actions the Division Director believes are necessary to protect human
health and the environment. The notice shall include a statement of the
proposed action and a statement providing the facility with an opportunity
to present information as to why the proposed Agency action is not nec-
essary. The facility shall have 10 days from the date of the Division Direc-
tor’s notice to present such information.

(E) Following the receipt of information from the facility described in para-
graph (6)(D) or (if no information is presented under paragraph (6)(D)) the
initial receipt of information described in paragraphs (5), (6)(A) or (6)(B),
the Division Director will issue a final written determination describing the
Agency actions that are necessary to protect human health or the envi-
ronment. Any required action described in the Division Director's deter-
mination shall become effective immediately, unless the Division Director
provides otherwise.
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TABLE 2.—WASTE EXCLUDED FROM SPECIFIC SOURCES—Continued

Facility

Address

Waste description

(7) Notification Requirements: ACC must do the following before trans-
porting the delisted waste: Failure to provide this notification will result in
a violation of the delisting petition and a possible revocation of the deci-

sion.

(A) Provide a one-time written notification to any State Regulatory Agency to
which or through which they will transport the delisted waste described
above for disposal, 60 days before beginning such activities. If ACC trans-
ports the excluded waste to or manages the waste in any state with
delisting authorization, ACC must obtain delisting authorization from that
state before it can manage the waste as nonhazardous in the state.

(B) Update the one-time written notification if they ship the delisted waste to

a different disposal facility.

(C) Failure to provide the notification will result in a violation of the delisting
variance and a possible revocation of the exclusion.

* * *

* *

[FR Doc. 04—-21185 Filed 9-20-04; 8:45 am]|
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 281
[FRL-7816-1]

Missouri: Final Approval of Missouri
Underground Storage Tank Program

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; final determination
on application of State of Missouri for
final approval.

SUMMARY: Missouri has applied to EPA
for final approval of its Underground
Storage Tank (UST) program under
Subtitle I of the Resource Conservation
and Recovery Act (RCRA). EPA has
reviewed the Missouri application and
has made a final determination that
Missouri’s UST program satisfies all of
the requirements necessary to qualify
for final approval. Thus, EPA is granting
final approval to the State of Missouri
to operate its program.

DATES: Final approval for Missouri shall
be effective October 21, 2004.

FOR FURTHER INFORMATION CONTACT:
Linda Garwood, EPA Region 7, ARTD/
STOP, 901 N. 5th Street, Kansas City,
Kansas 66101, (913) 551-7268, or by e-
mail at garwood.linda@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Subtitle I of the Resource
Conservation and Recovery Act (RCRA),
as amended, requires that EPA develop
standards for Underground Storage
Tanks (UST) systems as may be
necessary to protect human health and
the environment, and procedures for

approving state programs in lieu of the
Federal program. EPA promulgated state
program approval procedures at 40 CFR
part 281. Program approval may be
granted by EPA pursuant to RCRA
section 9004(b), if the Agency finds that
the state program is “no less stringent”’
than the Federal program for the seven
elements set forth at RCRA section
9004(a)(1) through (7); includes the
notification requirements of RCRA
section 9004(a)(8); and provides for
adequate enforcement of compliance
with UST standards of RCRA section
9004(a). Note that RCRA sections 9005
(information-gathering) and 9006
(Federal enforcement) by their terms
apply even in states with programs
approved by EPA under RCRA section
9004. Thus, the Agency retains its
authority under RCRA sections 9005
and 9006, 42 U.S.C. 6991d and 6991e,
and other applicable statutory and
regulatory provisions to undertake
inspections and enforcement actions in
approved states. With respect to such an
enforcement action, the Agency will
rely on Federal sanctions, Federal
inspection authorities, and Federal
procedures rather than the state
authorized analogues to these
provisions.

II. Missouri UST Program

The Missouri Department of Natural
Resources (MDNR) is the lead
implementing agency for the UST
program in Missouri. MDNR has broad
statutory authority to regulate UST
releases under Sections 260.500 through
260.550 of the Revised Statutes of
Missouri (RSMo.) and more specific
authority to regulate the installation,
operation, maintenance, and closure of
USTs under sections 319.100 through
319.139, RSMo., the Missouri UST Law.
Additional authorities, in particular the
appeals process through the Missouri

Clean Water Commission, are found at
Chapter 644, RSMo., the Missouri Clean
Water Law.

The State of Missouri submitted a
state program approval application to
EPA by letter dated July 28, 2003. EPA
evaluated the information provided and
determined the application package met
all requirements for a complete program
application. On December 11, 2003,
EPA notified Missouri that the
application package was complete.

Included in the state’s Application is
an Attorney General’s statement. The
Attorney General’s statement provides
an outline of the state’s statutory and
regulatory authority and details
concerning areas where the state
program is broader in scope or more
stringent than the Federal program. Also
included was a transmittal letter from
the Governor of Missouri requesting
program approval, a description of the
Missouri UST program, a demonstration
of Missouri’s procedures to ensure
adequate enforcement, a Memorandum
of Agreement outlining the roles and
responsibilities of EPA and the Missouri
Department of Natural Resources, and
copies of all applicable state statutes
and regulations.

Specifically, the Missouri UST
program has requirements that are no
less stringent than the Federal
requirements at 40 CFR 281.30 New
UST system design, construction,
installation, and notification; 40 CFR
281.31 Upgrading existing UST systems;
40 CFR 281.32 General operating
requirements; 40 CFR 281.33 Release
detection; 40 CFR 281.34 Release
reporting, investigation, and
confirmation; 40 CFR 281.35 Release
response and corrective action; 40 CFR
281.36 Out-of-service UST systems and
closure; 40 CFR 281.37 Financial
responsibility for UST systems
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containing petroleum; and 40 CFR
281.39 Lender Liability.

Additionally, the Missouri UST
program has adequate enforcement of
compliance, as described at 40 CFR
281.40 Requirements for compliance
monitoring program and authority; 40
CFR 281.41 Requirements for
enforcement authority; 40 CFR 281.42
Requirements for public participation;
and 40 CFR 281.43 Sharing of
information.

On May 5, 2004 (69 FR 25053), EPA
published a tentative decision
announcing its intent to grant Missouri
final approval. Further background on
the tentative decision to grant approval
is available by contacting Linda
Garwood, EPA Region 7, ARTD/USTB,
901 North 5th Street, Kansas City,
Kansas, 66101, (913) 551-7268, or by e-
mail at garwood.linda@epa.gov.

Along with the tentative
determination, EPA announced the
opportunity for public comment. All
comments needed to be received at EPA
by June 4, 2004. Also, EPA provided
notice that a public hearing would be
provided but only if significant public
interest on substantive issues was
shown. EPA did not receive any
significant comments and no public
hearing was held.

III1. Decision

EPA concludes that the State of
Missouri’s application for final approval
meets all the statutory and regulatory
requirements established by Subtitle I of
RCRA. Accordingly, Missouri is granted
final approval to operate its UST
program. The State of Missouri now has
responsibility for managing all regulated
UST facilities within its borders and
carrying out all aspects of the UST
program, except with regard to Indian
lands, where EPA will retain and
otherwise exercise regulatory authority.
Missouri also has primary enforcement
responsibility, for the USTs it regulates,
although EPA retains the right to
conduct inspections under section 9005
of RCRA, 42 U.S.C. 6991d, and to take
enforcement actions under section 9006
of RCRA, 42 U.S.C. 6991e.

Statutory and Executive Order Review

The Office of Management and Budget
(OMB) has exempted this action from
the requirements of Executive Order
12866 (58 FR 51735, October 4, 1993),
and therefore this action is not subject
to review by OMB. For this reason, this
action is also not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001). This action
authorizes State requirements for the

purpose of RCRA 9004 and imposes no
additional requirements beyond those
imposed by State law. Accordingly, the
Administrator certifies that this action
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
action authorizes pre-existing
requirements under State law and does
not impose any additional enforceable
duty beyond that required by State law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Public Law 104—4).

This action also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999. This action merely
authorizes State requirements as part of
the State underground storage tank
program without altering the
relationship or the distribution of power
and responsibilities established by
RCRA. This action also is not subject to
Executive Order 13045 ‘‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

Under RCRA 9004, EPA grants
approval of a State’s program as long as
the State meets the criteria required by
RCRA. It would thus be inconsistent
with applicable law for EPA, when it
reviews a State program application, to
require the use of any particular
voluntary consensus standard in place
of another standard that otherwise
satisfies the requirements of RCRA.
Thus, the requirements of section 12(d)
of the National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement

Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this document and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication in the Federal Register. A
major rule cannot take effect until 60
days after it is published in the Federal
Register. This action is not a “major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 281

Environmental protection,
Administrative practice and procedure,
Hazardous materials, Intergovernmental
relations, Reporting and recordkeeping
requirements.

Authority: This notice is issued under the
authority of Section 9004 of the Solid Waste
Disposal Act as amended 42 U.S.C. 6912(a),
6926, 6974(b).

Dated: September 13, 2004.

James B. Gulliford,

Regional Administrator, Region 7.

[FR Doc. 04—21183 Filed 9—20-04; 8:45 am)]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary
Office of Inspector General
45 CFR Part 61

RIN 0991-AB31

Health Care Fraud and Abuse Data
Collection Program: Technical
Revisions to Healthcare Integrity and
Protection Data Bank Data Collection
Activities

AGENCY: Office of Inspector General
(OIG), HHS.

ACTION: Final rule.

SUMMARY: The rule finalizes technical
changes to the Healthcare Integrity and
Protection Data Bank (HIPDB) data
collection reporting requirements by
clarifying the types of personal numeric
identifiers that may be reported to the
data bank in connection with adverse
actions. The rule clarifies that in lieu of
a Social Security Number (SSN), an
individual taxpayer identification
number (ITIN) may be reported to the
data bank when, in those limited
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situations, an individual does not have
an SSN.

DATES: The regulations amending 45
CFR part 61 became effective on July 19,
2004.

FOR FURTHER INFORMATION CONTACT: ]oel
Schaer, Office of External Affairs, (202)
619—-0089.

SUPPLEMENTARY INFORMATION:

I. Background

A. The Healthcare Integrity and
Protection Data Bank (HIPDB)

Section 221(a) of the Health Insurance
Portability and Accountability Act
(HIPAA) of 1996, Public Law 104-91,
required the Department, acting through
the Office of Inspector General, to
establish a health care fraud and abuse
control program to combat health care
fraud and abuse (section 1128C of the
Social Security Act (the Act)). Among
the major steps in this program has been
the establishment of a national data
bank to receive and disclose certain
final adverse actions against health care
providers, suppliers, or practitioners, as
required by section 1128E of the Act, in
accordance with section 221(a) of
HIPAA. The data bank, known as the
Healthcare Integrity and Protection Data
Bank (HIPDB), is designed to collect and
disseminate the following types of
information regarding final adverse
actions: (1) Civil judgments against
health care providers, suppliers, or
practitioners in Federal or State court
that are related to the delivery of a
health care item or service; (2) Federal
or State criminal convictions against a
health care provider, supplier, or
practitioner related to the delivery of a
health care item or service; (3) final
adverse actions by Federal or State
agencies responsible for the licensing
and certification of health care
providers, suppliers, or practitioners; (4)
exclusion of a health care provider,
supplier, or practitioner from
participation in Federal or State health
care programs; and (5) any other
adjudicated actions or decisions that the
Secretary establishes by regulation.

1. Data Elements To Be Reported to the
HIPDB

Section 1128E(b)(2) of the Act cited a
number of required elements or types of
data that must be reported to the HIPDB.
These elements include: (1) The name of
the individual or entity; (2) a taxpayer
identification number; (3) the name of
any affiliated or associated health care
entity; (4) the nature of the final adverse
action and whether the action is on
appeal; (5) a description of the acts or
omissions, or injuries, upon which a
final adverse action is based; and (6) any

other additional information deemed
appropriate by the Secretary. With
respect to this last element, we have
exercised this discretion to add
additional reportable data elements
reflecting much of the information that
is already routinely collected by the
Federal and State reporting agencies.

Final regulations implementing the
HIPDB were published in the Federal
Register on October 26, 1999 (64 FR
57740). In those final regulations, for an
individual (1) who is the subject of a
civil judgment or criminal conviction
related to the delivery of a health care
item or service; or (2) who is the subject
of a licensure action taken by Federal or
State licensing and certification
agencies, an adjudicated action or
decision, or an individual excluded
from participation in a Federal or State
health care program, the current HIPDB
systems of records contain, among other
things, the individual’s full name, other
names used (if known), and his or her
SSN. We specifically indicated that use
of personal identifiers, such as SSNs
and Federal Employer Identification
Numbers (FEINSs), in the collection and
reporting to the HIPDB:

¢ Provides explicit matching of
specific adverse action reports to and
from the data bank;

e Provides a greater confidence level
in the system’s matching algorithm and
maximizes the system’s ability to
prevent the erroneous reporting and
disclosure of health care providers,
suppliers and practitioners; and

e Strengthens States’ ability to detect
individuals who move from State to
State without disclosure or discovery of
previous damaging performance.

However, in addressing the list of
“mandatory” data elements that must be
reported to the data bank in connection
with adverse actions, the final
regulations inadvertently omitted
reference to the reporting of an ITIN to
the data bank when, in those limited
situations, an individual does not have
an SSN.

2. Tax Identification Numbers as
Defined by the Internal Revenue Code

As indicated above, HIPAA requires
“the name and TIN (as defined in
section 7701(a)(41) of the Internal
Revenue Code (IRC) of 1986) of any
health care provider, supplier, or
practitioner who is the subject of a final
adverse action” to be reported to the
data bank. Section 7701(a)(41) of the
IRC does not specifically define TIN, but
instead refers to section 6109 of the
Code. Section 6109(d) states that an
individual’s SSN is the tax identifying
number for an individual, except as
otherwise specified in regulations by the

Secretary of the Treasury. In turn, the
Department of the Treasury regulations
set forth at 26 CFR 301.6109-1(a)(ii)(B)
provide for the issuance of an ITIN for
individuals who are not eligible for an
SSN.

C. Technical Revisions to 45 CFR Part
61

The HIPDB regulations at 45 CFR part
61 required the SSN on reports of
adverse actions on individuals.
Although the SSN meets the statutory
requirement of a TIN, we believed that
the inclusion of the ITIN, which is also
a TIN, is consistent with the statutory
requirements of HIPAA. Most reportable
final adverse actions are taken against
individual health care practitioners who
are permitted to work in the United
States. Non-citizens in the United States
with permission to work are eligible for
SSNs. However, we had become aware
that there are non-citizens who do not
have permission to work in the United
States, but who do have ITINs assigned
by the Internal Revenue Service (IRS)
for tax purposes ! and hold valid State
health care licenses. One example
would be a foreign physician who does
not practice in the United States, but
desires to have a State license as a
qualification of his or her ability to
practice medicine. We believed that
there may be very limited incidences
where reportable adverse actions,
particularly licensing actions, may be
taken against these health care
practitioners, such as an adverse
licensing action taken by a medical
licensing authority in a foreign country
that is then reported to a State medical
licensing board which then revokes the
State medical license of the foreign
physician. However, if the physician
does not have a SSN, the State medical
licensing authority is currently unable
to report the action. We believed that
the revision of the HIPDB regulations to
include the collection of the ITIN for
individuals who do not have SSNs, but
have been assigned an ITIN, would
enable the data bank to receive reports
that it could not receive.

II. Summary of Provisions of the
Interim Final Rule With Comment
Period

In order to allow for the collection
and dissemination of all appropriate
information to and from the data bank,
on June 17, 2004, we published in the
Federal Register (69 FR 33866) an
interim final rule with comment period
that revised §§61.7, 61.8, and 61.10 of

1 These individuals can use previously IRS
assigned ITINs, although they cannot qualify for an
ITIN solely for licensing purposes.
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the HIPDB regulations at 45 CFR part 61
to indicate that for the reporting of (1)
licensure actions taken by Federal and
State licensing and certification
agencies, (2) Federal or State criminal
convictions related to the delivery of a
health care item or service, or (3)
exclusions from participation in Federal
or State health care programs:

e If the subject is an individual,
entities must report either the SSN or
ITIN;

e If the subject is an organization,
entities must report the FEIN, or SSN or
ITIN when used by the subject as a TIN;
and

e If the subject is an organization,
entities should report, if known, any
FEINs, SSNs or ITINs used.

These revisions in the interim final
rule also allowed the reporting of ITINs,
by reference, to the reports required in
§§61.9 and 61.11.

In addition, the interim final rule
noted that while the inclusion of a SSN
or ITIN was a necessary reporting
element in reporting adverse actions to
the HIPDB, the Social Security
Administration and the Internal
Revenue Service are not required to
assign a SSN or an ITIN, respectively, to
those individuals who do not otherwise
qualify for such identification numbers.

III. Analysis of and Responses to Public
Comments

We received no public comments in
response to the June 17, 2004 interim
final rule.

IV. Provisions of the Final Regulations

The provisions of this final rule are
identical to the provisions of the June
17, 2004 interim final rule.

V. Regulatory Impact Statement

A. Regulatory Analysis

We have examined the impacts of this
technical rule revision as required by
Executive Order 12866, the Regulatory
Flexibility Act (RFA) of 1980, the
Unfunded Mandates Reform Act of
1995, and Executive Order 13132.

1. Executive Order 12866

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
if regulations are necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health,
and safety effects; distributive impacts;
and equity). A regulatory impact
analysis must be prepared for major
rules with economically significant
effects ($100 million or more in any
given year). This is not a major rule as
defined at 5 U.S.C. 804(2), and it is not

economically significant since this
technical revision will not have a
significant effect on program
expenditures and there will be no
additional substantive cost through
codification of this change. Specifically,
the revisions to 45 CFR part 61 set forth
in this rule are technical in nature and
are designed to further clarify statutory
requirements. The economic effect of
these revisions will impact only those
limited few individuals or organizations
that are that subject of an adverse action
reportable to the data bank. As such, we
believe that the aggregate economic
impact of this technical revision to the
regulations will be minimal and have no
appreciable effect on the economy or on
Federal or State expenditures.

2. Regulatory Flexibility Act

The RFA and the Small Business
Regulatory Enforcement and Fairness
Act of 1996, which amended the RFA,
require agencies to analyze options for
regulatory relief of small businesses. For
purposes of the RFA, small entities
include small businesses, nonprofit
organizations, and government agencies.
Most providers are considered to be
small entities by having revenues of $6
million to $29 million or less in any one
year. For purposes of the RFA, most
physicians and suppliers are considered
to be small entities. In addition, section
1102(b) of the Social Security Act
requires us to prepare a regulatory
impact analysis if a rule may have a
significant impact on the operations of
a substantial number of small rural
providers. This analysis must conform
to the provisions of section 604 of the
RFA.

We anticipate that the number of
individuals who do not have permission
to work in the United States but who
have ITINs, who hold valid State health
care licenses, and who will be the
subject of a report to the HIPDB will be
minimal. Even in those very limited
incidences where reportable adverse
actions, such as licensing actions, may
be taken against a health care
practitioner, we believe that the
aggregate economic impact of this
technical revision will be minimal since
it is the nature of the conduct and not
the size or type of the entity that would
result in the violation and the need to
report the adverse action to the HIPDB.
As aresult, we have concluded that this
technical rule should not have a
significant impact on the operations of
a substantial number of small or rural
providers, and that a regulatory
flexibility analysis is not required for
this rulemaking.

3. Unfunded Mandates Reform Act

Section 202 of the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4) also requires that agencies assess
anticipated costs and benefits before
issuing any rule that may result in
expenditure in any one year by State,
local, or tribal governments, in the
aggregate, or by the private sector, of
$110 million. As indicated, these
technical revisions comport with
statutory intent and clarify the legal
authorities for reporting information to
the data bank against those who have
acted improperly against the Federal
and State health care programs. As a
result, we believe that there are no
significant costs associated with these
revisions that would impose any
mandates on State, local, or tribal
governments, or the private sector that
will result in an expenditure of $110
million or more (adjusted for inflation)
in any given year, and that a full
analysis under the Unfunded Mandates
Reform Act is not necessary.

4, Executive Order 13132

Executive Order 13132, Federalism,
establishes certain requirements that an
agency must meet when it promulgates
a rule that imposes substantial direct
requirements or costs on State and local
governments, preempts State law, or
otherwise has Federalism implications.
In reviewing this rule under the
threshold criteria of Executive Order
13132, we have determined that this
rule will not significantly affect the
rights, roles, and responsibilities of
State or local governments.

B. Paperwork Reduction Act

The provisions of this rulemaking
impose no express new reporting or
recordkeeping requirements on
reporting entities. As indicated, this
additional reportable data element
reflects information that is already
routinely collected by the Federal and
State reporting agencies on health care
providers, suppliers and practitioners,
and imposes no new reporting burden
beyond the data element fields already
approved by OMB.

List of Subjects in 45 CFR Part 61

Billing and transportation services,
Durable medical equipment suppliers
and manufacturers, Health care insurers,
Health maintenance organizations,
Health professions, Home health care
agencies, Hospitals, Penalties,
Pharmaceutical suppliers and
manufacturers, Privacy, Reporting and
recordkeeping requirements, Skilled
nursing facilities.
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PART 61—HEALTHCARE INTEGRITY
AND PROTECTION DATA BANK FOR
FINAL ADVERSE INFORMATION ON
HEALTH CARE PROVIDERS,
SUPPLIERS AND PRACTITIONERS

m Accordingly, the interim final rule
with comment period amending 45 CFR
part 61, which was published on June 17,
2004 in the Federal Register at 69 FR
33866—33869 is adopted as a final rule
without change.
Dated: August 23, 2004.
Lewis Morris,
Chief Counsel to the Inspector General.
Approved: September 15, 2004.
Tommy G. Thompson,
Secretary.
[FR Doc. 04—21204 Filed 9-20-04; 8:45 am]|
BILLING CODE 4152-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-Al14

Endangered and Threatened Wildlife
and Plants; Final Rule To Remove the
Tinian Monarch From the Federal List
of Endangered and Threatened Wildlife

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Final rule.

SUMMARY: Under the authority of the
Endangered Species Act (Act) of 1973,
as amended (16 U.S.C. 1531 et seq), we,
the U.S. Fish and Wildlife Service,
remove the Tinian monarch (Monarcha
takatsukasae) from the Federal List of
Endangered and Threatened Wildlife.
This determination is based on thorough
review of all available information,
which indicates that this species has
increased in number or is stable, and
that the primary listing factor, loss of
habitat, has been ameliorated.

The Tinian monarch (monarch) is a
forest bird endemic to the island of
Tinian in the Mariana archipelago in the
western Pacific Ocean. The monarch
was listed as endangered on June 2,
1970 (35 FR 8491), because its
population was thought to be critically
low due to the destruction of native
forests by pre-World War II (WW II)
agricultural practices, and by military
activities during WWIIL. We conducted
forest bird surveys on Tinian in 1982,
which resulted in a population estimate
of 39,338 monarchs. Based on the
results of this survey, the monarch was
downlisted to threatened on April 6,
1987 (52 FR 10890). A study of monarch

breeding biology in 1994 and 1995
resulted in a population estimate of
approximately 52,904 birds. In 1996, a
replication of the 1982 surveys yielded
a population estimate of 55,721 birds.
The 1996 survey also found a significant
increase in forest density since 1982,
indicating an improvement in monarch
habitat quality. This final rule removes
the Tinian monarch from the Federal
List of Endangered and Threatened
Wildlife, thereby removing all
protections provided by the Act.
DATES: This rule is effective September
21, 2004.

ADDRESSES: The administrative file for
this rule is available for inspection, by
appointment, during normal business
hours at the U.S. Fish and Wildlife
Service, Pacific Islands Fish and
Wildlife Office, 300 Ala Moana
Boulevard, Room 3-122, Box 50088,
Honolulu, Hawaii 96850.

FOR FURTHER INFORMATION CONTACT: Eric
VanderWert, Pacific Islands Fish and
Wildlife Office, at the above address
(telephone 808/792-9400; facsimile
808/792-9581).

SUPPLEMENTARY INFORMATION:

Background

Tinian is a small [101 square
kilometers (38 square miles)] island in
the Commonwealth of the Northern
Mariana Islands (CNMI), and is located
three islands to the north of Guam. The
human population of Tinian was
estimated at 3,540 during a census in
2000. The majority of residents live in
the island’s only town of San Jose at the
southwestern edge of the island. The
northern 71 percent of the island is
leased to the U.S. Department of
Defense (USDOD) for defense purposes.
The remaining 29 percent of the island
is divided between leased public
property (67 percent), privately owned
property (26 percent), and other public
property (7 percent) (Deborah Fleming,
CNMI Division of Public Lands, pers.
comm. 1999). Approximately 10 percent
of the island is devoted to agriculture,
while another 30 to 50 percent is used
for cattle grazing (Engbring et al. 1986;
Belt-Collins 1994).

The monarch, or Chuchurican Tinian
in Chamorro, was described by
Takatsukasa and Yamashina (1931). It is
a small (15 centimeters [6 inches]) forest
bird in the monarch flycatcher family
(Monarchidae), and has light rufous
underparts, olive-brown upperparts,
dark brown wings and tail, white wing
bars, and a white rump and undertail
coverts (Baker 1951). The monarch
currently is found only on the island of
Tinian, but examination of museum
specimens by Peters (1996) suggested a

now extirpated population may have
occurred on the island of Saipan, just
north of Tinian. The monarch also was
reported from the tiny island of Agiguan
just south of Tinian in the early 1950’s,
but some authorities discount this
report as an error (Engbring et al. 1986).

Heavy disturbance of Tinian’s native
forests began in the 18th century when
the Spaniards used Tinian as a supply
island for Guam, and maintained large
herds of cattle and other ungulates on
the island (Fosberg 1960). In 1926, a
Japanese company leased the entire
island and cleared additional forested
lands for sugarcane production (Belt-
Collins 1994). During WW II, the
sugarcane plantations and most
remaining native vegetation were
destroyed by military campaigns and
military construction (Baker 1946). After
the war, the USDOD may have seeded
the island with tangantangan (Leucaena
leucocephala), a rapidly growing tree
that is not native to the Marianas, to
slow erosion (U.S. Fish and Wildlife
Service [USFWS] 1995; 1996).
Currently, the vegetation on Tinian is
highly disturbed, with tangantangan
thickets being the most abundant habitat
type (Fosberg 1960; Engbring et al. 1986;
Falanruw et al. 1989). Engbring et al.
(1986) estimated that 38 percent of
Tinian was dominated by tangantangan,
while Falanruw et al. (1989) estimated
that 54 percent of the island was
covered in secondary vegetation, which
included tangantangan thickets. Only 5
to 7 percent of the island is estimated
to support native forest, which is
restricted to steep limestone
escarpments (Engbring et al. 1986;
Falanruw et al. 1989).

The monarch inhabits a variety of
forest types on Tinian, including native
limestone forest dominated by figs
(Ficus species [spp.]) Elaeocarpus joga,
Mammea odorata, Guamia mariannae,
Cynometra ramiflora, Aglaia
mariannensis, Premna obtusifolia,
Pisonia grandis, Ochrosia mariannensis,
Neisosperma oppositifolia, Intsia bijuga,
Melanolepis multiglandulosa, Eugenia
spp., Pandanus spp., Artocarpus spp.,
and Hernandia spp.; secondary
vegetation consisting primarily of the
non-natives Acacia confusa, Albizia
lebbeck, Casuarina equisetifolia, Cocos
nucifera, and Delonix regia, with some
native species mixed in; and nearly pure
stands of introduced tangantangan
(Engbring et al. 1986; USFWS 1996).

The monarch was listed as
endangered in 1970 (35 FR 8491) under
the authority of the Endangered Species
Conservation Act of 1969 (16 U.S.C.
668cc). The monarch’s status remained
as endangered under the Act. The
decision to list the monarch as
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endangered was based on a report by
Gleize (1945) of 40 to 50 monarchs on
Tinian after WW II (52 FR 10890), but

it is not clear if this report represented
the number of birds seen, or an estimate
of the total population on the entire
island. Pratt et al. (1979) suggested that
this estimate represented only the
number of birds Gleize observed in a
specific, small part of the island. Downs
(1946) reported that monarchs were
restricted in distribution to distinct
locations on the island, while Marshall
(1949) considered the monarch to be
abundant. In the late 1970’s, Pratt et al.
(1979) estimated monarchs to number in
the tens of thousands and to prefer
tangantangan thickets. In May 1982, we
conducted forest bird surveys of the
Mariana islands, during which the
monarch was found to be the second
most abundant bird species on Tinian,
with a population estimated at 39,338
birds and distributed throughout the
island in all forest types (Engbring et al.
1986). Engbring et al. (1986)
recommended reassessment of the
monarch’s endangered status, which led
to the reclassification of the monarch
from endangered to threatened in 1987
(52 FR 10890).

We conducted a life history study of
the monarch in 1994 and 1995 (USFWS
1996). This study showed that monarchs
forage and nest in native limestone
forest, secondary forest, and
tangantangan forest, but found some
evidence indicating native limestone
forest may be higher quality habitat for
monarchs than secondary and
tangantangan forests. Monarch home
ranges were four to five times smaller in
native limestone forest [1,221 square
meters (1,460 square yards)] than in
secondary forest [5,126 square meters
(5,608 square yards)] and tangantangan
forests [6,385 square meters (7,636
square yards)], and population densities
were higher in native limestone forest
[30.7 birds per hectare (12.4 birds per
acre)] than in secondary forest [7.7 birds
per hectare (3.1 birds per acre)] or
tangantangan forest [6.0 birds per
hectare (2.4 birds per acre)]. Native tree
species may have been preferred for
nesting, and nesting success may have
been higher in native limestone forest
than in secondary and tangantangan
forests, but additional information is
required to confirm these patterns.
Based on the results of that study, the
island wide monarch population was
estimated to be approximately 52,904
birds, and a recommendation was made
to reassess the threatened status of the
monarch (USFWS 1996).

We conducted a second survey of the
avifauna on Tinian in August and
September 1996. The 1996 survey

estimated the monarch population at
55,721 birds (Lusk et al. 2000), which
was significantly higher than the
estimate of 39,338 birds found by
Engbring et al. (1986). The 1996 survey
also found that vegetation density had
increased significantly in all forest types
since 1982, which may have been
related to a decrease in grazing pressure
(Lusk et al. 2000). Lusk et al. (2000)
hypothesized that the increase in the
monarch’s population was related to
increases in density of vegetation in
both native and introduced forest
habitats.

Previous Federal Actions

The monarch was listed as
endangered in 1970 (35 FR 8491) under
the authority of the Endangered Species
Conservation Act of 1969 (16 U.S.C.
668cc). The monarch’s status remained
as endangered under the Act. The
primary reasons for listing the monarch
were presumed small population size
(52 FR 10890) and the removal or
destruction of forest by agricultural
practices and military activities before
and during WW II (50 FR 45632).
However, no actual surveys of the
monarch’s status had been conducted at
the time of listing. Subsequently, in
1982, we conducted a survey on Tinian
and found an apparent increase both in
monarch numbers and extent of suitable
forest habitat since estimates made in
the 1940s (Engbring et al. 1986). On
November 1, 1985, we published in the
Federal Register a proposed rule to
delist the monarch (50 FR 45632).
Comments received on the 1985
proposed delisting rule were mainly
concerned with two potential threats
that may impact the species: (1) The
accidental introduction of a psyllid
insect that was defoliating one of the
major shrub components of monarch
habitat; and, (2) the possibility of brown
tree snakes becoming established on
Tinian. Therefore, based on the
information in the comments received,
we instead chose to downlist the
monarch, and a final rule reclassifying
the monarch from endangered to
threatened was published in the Federal
Register on April 6, 1987 (52 FR 10890).
In that final rule we also determined
that it was not prudent to designate
critical habitat for the monarch at that
time. There is no recovery plan
specifying delisting criteria for the
monarch.

We received a petition dated February
3, 1997, from the National Wilderness
Institute (NWI) to delist the monarch
pursuant to the Act. We also received a
similar petition dated December 6, 1997,
from Juan C. Tenorio & Associates, Inc.
(Tenorio). As explained in our 1996

Petition Management Guidance (Service
1996), subsequent petitions are treated
separately only when they are greater in
scope or broaden the area of review of
the first petition. The Tenorio petition
provided no additional or new
information than what was already
provided in the NWI petition and will,
therefore, be treated as a comment on
the first petition received.

On February 22, 1999, we published
in the Federal Register a notice of
petition finding and a proposed rule to
remove the monarch from the Federal
List of Endangered and Threatened
Wildlife (64 FR 8533). That proposal
was based primarily on information
from recent population surveys and
demographic research, which showed
increases in monarch numbers and
habitat quality. The proposed rule
addressed the information provided in
the petitions and, therefore, constituted
the 12-month finding for both the NWI
and Tenorio petitions.

Summary of Comments and
Recommendations

In the proposed rule published on
February 22, 1999 (64 FR 8533), we
requested interested parties to submit
comments or factual reports or
information relevant to delisting the
monarch. We contacted Federal and
Commonwealth government agencies,
scientific organizations, and other
interested parties and requested their
comments. We published newspaper
notices in the Marianas Variety (Saipan,
CNMI) and the Pacific Daily News
(Guam), inviting general public
comment. No public hearings were
requested and none were held. The
public comment period closed on April
23, 1999.

Also, in accordance with our July 1,
1994, Interagency Cooperative Policy for
Peer Review in Endangered Species Act
Activities (59 FR 34270), we solicited
peer review of the proposed rule from
three appropriate and independent
experts on the taxonomy, population,
ecology, and conservation of the
monarch. We received one response,
and the reviewer supported the delisting
proposal.

We received two letters of comment
during the comment period, one of
which was from a scientific peer
reviewer. Both letters supported
delisting the monarch, but they also
raised four issues regarding the
proposed delisting. These issues and
our responses to them are presented
below. Although CNMI government
agencies were contacted, they did not
comment directly on the proposed rule.
However, we know that CNMI concurs
with our decision to delist the monarch
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because, in 2002, the Northern Marianas
Commonwealth Legislature adopted a
Joint House Resolution requesting that
the Service finalize the proposed rule to
delist the Tinian monarch.

Issue 1: One letter expressed concern
that, although the decision to delist the
monarch is biologically sound and
appropriate, the decision was based on
a single report on the life history of the
monarch that has not been published in
a peer-reviewed scientific journal.

Our Response: The delisting decision
is based on two life history studies, both
of which are described in the proposed
rule and are considered in our five-
factor analysis. Since publication of the
proposed rule, the results of one study
have been published in the peer-
reviewed scientific journal Micronesica,
which is published by the University of
Guam (Lusk et al. 2000). This study was
an island wide survey of forest birds
and evaluation of forest density on
Tinian, and produced a population
estimate of 55,721 monarchs. The
second study, to which the comment
letter referred, was our unpublished
report that investigated habitat use and
nesting biology of the monarch, and
which provided a population estimate
as a secondary finding (USFWS 1996).

Issue 2: The surveys in 1982 and 1996
were conducted during different
seasons, and the apparent increase in
monarch numbers could have been
caused by this difference in survey
methods.

Our Response: It is possible that
differences in the timing of surveys
affected the resulting population
estimates, and that the increase in
monarch numbers may not be as large
as it appeared. However, all evidence
indicates that since 1982 the monarch
population has been at least stable, if
not increasing, and that the population
is relatively large. After consideration of
the possible error introduced by the
difference in survey methods, we
maintain that the decision to delist the
monarch is biologically sound.

Issue 3: Accidental introduction of the
brown tree snake (Boiga irregularis) to
Tinian is a continual potential threat to
the monarch, and if an incipient
population of brown tree snakes is
discovered on Tinian, then the monarch
and all other birds on Tinian would
again be in clear danger of extinction.

Our Response: We fully agree that
establishment of the brown tree snake
on Tinian would threaten the monarch
and other species on Tinian. The brown
tree snake climbs exceptionally well
and forages opportunistically on a wide
variety of vertebrates, including birds
and their eggs, reptiles, and mammals
(Rodda et al. 1999a). On Guam,

predation by the brown tree snake
decimated the avifauna, causing the
local extirpation or complete extinction
of 10 of the 13 native forest bird species
on the island (Savidge 1987; Conry
1988; Rodda et al. 1999a). It has few
competitors and no known predators in
the Marianas, and can reach population
densities of up to 80 to 120 snakes per
hectare (32 to 48 snakes per acre)
(Rodda et al. 1999b). Declines in bird
populations on Guam occurred
extremely rapidly once the brown tree
snake became established (Savidge
1987, Wiles et al. 2003).

While there have been reports of
possible brown tree snakes on Tinian,
the brown tree snake is not known to be
established on Tinian, and the monarch
is not known to be affected by brown
tree snake predation. Nevertheless, we
recognize that effective methods for
interdiction, monitoring, and control of
incipient populations of brown tree
snakes must be implemented on all
islands in the Marianas, including
Tinian. Moreover, implementation of
brown tree snake interdiction is not
dependent on the listing status of the
Tinian monarch.

On Tinian, where there are no native
snakes, there have been at least seven
reports of snakes some of which
probably were brown tree snakes
(Hawley 2002; Haldre Rogers pers.
comm. 2003). Brown tree snakes
potentially could reach Tinian from
Guam, where the snake is established,
or from Saipan, which is now thought
to have an incipient population of
brown tree snakes (Hawley 2002).
Several measures have been taken on
Guam, Saipan, and Tinian in an attempt
to decrease the possibility of brown tree
snakes spreading among the Mariana
Islands. The U.S. Department of the
Interior Office of Insular Affairs (OIA),
U.S. Department of Defense (DOD), U.S.
Department of Agriculture Wildlife
Services (USDA), the Service, the
Government of Guam, the CNMI, and
the State of Hawaii are working together
regionally to control brown tree snakes,
particularly around transport centers
(OIA 1999). The OIA and DOD have and
continue to actively fund research into
methods of controlling snakes on Guam,
in part to reduce the threat of
introduction to other Pacific islands
(OIA 1999). Both the CNMI Division of
Fish and Wildlife (DFW) and Guam
Department of Aquatic and Wildlife
Resources conduct brown tree snake
public awareness educational
campaigns consisting of school
presentations, news releases,
workshops, and poster/pamphlet
distribution (Perry ef al. 1996), and the
CNMI maintains a snake reporting

hotline (28-SNAKE; N. Hawley, pers.
comm. 2003). In 1996, the CNMI became
a signatory of the Memorandum of
Agreement (MOA) between the
governments of Hawaii, Guam, and the
CNM]J, and individual Federal
Government agencies concerned with
brown tree snake eradication and
control (USDOI et al. 1993; USDOI et al.
1996). This MOA commits the CNMI to
a proactive brown tree snake program
and allows the CNMI to apply for
funding from the allotment of money
appropriated by the U.S. Congress each
year for brown tree snake control (OIA
1999).

On Guam, high-risk cargo leaving by
air and sea currently undergoes
inspection for brown tree snakes by dog
teams from USDA Wildlife Services,
under contract from the DOD and OIA.
Inspections on Guam are as effective as
possible using existing techniques;
however, inspections are voluntary,
compliance by shippers with quarantine
procedures is variable, and USDA
Wildlife Services has no regulatory
authority to require inspections.

All construction companies operating
in the CNMI must have a snake control
plan, and the Governor of the CNMI
signed a directive for the Ports
Authority and related agencies to work
with the CNMI DFW to develop
effective snake interdiction strategies
(OIA 1999). The CNMI also conducts
training for its DFW and Quarantine
personnel with the U.S. Geological
Survey Biological Resources Discipline
and USDA Wildlife Services on Guam at
least two to three times per year (Vogt
1998).

On Saipan, the CNMI Quarantine
Division operates a sniffer dog program
that consists of two handlers and two
dogs that check incoming cargo for
brown tree snakes. The efficacy of these
inspections needs verification, however,
and the level of staffing is inadequate
for the volume of goods shipped via air
and sea. Outgoing cargo on Saipan
currently does not undergo any
inspection for brown tree snakes.
Construction was completed recently on
a brown tree snake barrier and
quarantine area designed to facilitate
inspection of high-risk cargo at the
commercial port on Saipan (N. Hawley,
pers. comm. 2004). The 3000-square-
meter (32,400-square-foot) area within
the barrier will be monitored for brown
tree snakes with dogs and traps.
Although the efficacy of this barrier has
not yet been tested, it was designed and
is expected to enhance brown tree snake
interdiction.

On Tinian, a dog and handler have
been used to inspect incoming cargo,
but as on Saipan, the efficacy of these
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inspections has not been verified. In
June of 2004, the Service obligated
funds to construct a brown tree snake
barrier and quarantine yard at the
commercial port on Tinian. We expect
the barrier will be completed in 12 to 18
months. This barrier will be similar to
the barrier on Saipan, and will facilitate
inspection of high-risk cargo and is
expected to enhance brown tree snake
interdiction.

In 2004, section 101 of the Sikes
Improvement Act of 1997 (Sikes Act, 16
U.S.C. 670a) was amended by adding
subsection (g), sometimes termed the
“invasives pilot project for Guam,”
which states that the Secretary of
Defense shall, to the maximum extent
practicable and conducive to military
readiness, incorporate in Integrated
Natural Resource Management Plans
(INRMP) for military installations on
Guam the management, control, and
eradication of invasive species that are
not native to the ecosystem of the
military installation, and the
introduction of which may cause harm
to military readiness, the environment,
or human health and safety, and that the
Secretary of Defense shall carry out this
subsection in consultation with the
Secretary of the Interior. Although this
amendment does not apply to the
INRMP for military training in the
CNMI, commitment by the military on
Guam to incorporate brown tree snake
management, control, and eradication
measures will benefit islands in the
CNMI. The Navy (M. Kaku., in litt.,
2004) has also reaffirmed their
commitment to continuing brown tree
snake interdiction in the CNMI in
general, and Tinian specifically;
“Military cargo originating on Guam
undergoes brown tree snake inspection
prior to loading and again when off-
loaded on Tinian. During the past
decade of DoD and USDA WS
cooperation in brown tree snake control
and interdiction, there has been no
reported brown tree snakes found in
military cargo shipped from Guam to
the CNMI. Our existing control and
interdiction efforts are working to
significantly reduce the probability of
the accidental introduction of the brown
tree snake in military cargo from Guam
to CNML.”

Therefore, based on all of the brown
tree snake interdiction and control
efforts described above, we believe that
current evidence does not suggest the
Tinian monarch is threatened or
endangered with extinction due to
predation by the brown tree snake.

Issue 4: The relative inaccessibility of
the remaining native limestone forest on
Tinian does not protect it from the

effects of nearby agricultural or golf
course development.

Our Response: Although future
development in areas containing the
remaining limestone forest cannot be
completely ruled out, we consider it
very unlikely. The remaining limestone
forest on Tinian is intact, and was not
cleared before or during WWII because
of its inaccessibility. The expense of
developing the steep, rugged area
containing limestone forest for
agricultural or resort purposes, while
perhaps not absolutely prohibitive,
remains a substantial discouragement to
development.

Summary of Factors Affecting the
Species

Section 4 of the Act and regulations
promulgated to implement the listing
provisions of the Act (50 CFR part 424)
set forth the procedures for listing,
reclassifying, or removing species from
listed status. We may determine a
species to be an endangered or
threatened species because of one or
more of the five factors described in
section 4(a)(1) of the Act; we must
consider these same five factors in
delisting species. We may delist a
species according to § 424.11(d) if the
best available scientific and commercial
data indicate that the species is neither
endangered nor threatened for the
following reasons: (1) The species is
extinct; (2) The species has recovered
and is no longer endangered or
threatened; and/or (3) The original
scientific data used at the time the
species was classified were in error.

After a thorough review of all
available information, we have
determined that none of the five factors
addressed in section 4(a)(1) of the Act
is currently affecting the monarch, such
that the species is no longer endangered
(in danger of extinction throughout all
or a significant portion of its range) or
threatened (likely to become endangered
in the foreseeable future throughout all
or a significant portion of its range).
These factors, and their application to
the monarch, are as follows:

A. The present or threatened
destruction, modification, or
curtailment of its habitat or range. At
the time of listing, the numbers of the
monarch were thought to be critically
low due to the destruction of native
forests by pre-WWII agricultural
practices and war-time military
activities (50 FR 45632). Since the
classification of the monarch as
endangered in 1970, surveys and studies
in 1982, 1994 and 1995, and 1996 have
shown the abundance and distribution
of the monarch to be stable or increasing
(Engbring et al. 1986; USFWS 1996;

Lusk et al. 2000). These surveys also
indicate that the amount of forest
habitat on Tinian has increased
substantially since WWII (Engbring et
al. 1986; USFWS 1996; Lusk et al.
2000), and that forest density increased
from 1982 to 1996 (Lusk et al. 2000).
The monarch currently inhabits
approximately 62 percent of the land
area on Tinian, of which approximately
93 percent is secondary and
tangantangan vegetation and 7 percent
is native limestone forest (Engbring et
al. 1986; USFWS 1996; Lusk et al.
2000). Although native limestone forest
may provide higher quality habitat for
the monarch, secondary vegetation and
tangantangan thickets also provide
useful breeding and foraging habitat
(Engbring et al. 1986; USFWS 1996;
Lusk et al. 2000). The range and habitat
quality of the monarch thus have
increased since WWII, and have
remained stable or possibly increased
since the species was reclassified as
threatened in 1987. Monitoring and
evaluation of land use and development
on Tinian will be part of the post-
delisting monitoring program for this
species.

Tinian has a total surface area of
approximately 10,172 hectares (25,135
acres) (Falanruw et al. 1989). In 1983,
the U.S. Navy entered into a 50-year
lease agreement with the CNMI for
6,211 contiguous hectares (15,347 acres)
of land in northern Tinian, or 71 percent
of the island, for training and defense
purposes, with an option to renew the
lease for another 50 years (CNMI et al.
1983; CNMI and USA 1994, USDOD
2003). The land leased to the Navy
encompasses roughly 75 percent of the
current monarch habitat on the island,
but contains only about 30 percent of
the total remaining native limestone
forest, and therefore supports about 70
percent of the total monarch population.

Approximately one-half of the lands
under Navy lease are designated as
Exclusive Military Use Area (DOD
1998). Activities in the Exclusive
Military Use Area, which were outlined
in the June 1998 Draft Environmental
Impact Statement for Military Training
in the Marianas (DOD 1998) and the Pre-
final Integrated Natural Resource
Management Plan for the CNMI (DOD
2003), include large-scale maneuvers
such as Tandem Thrust, which involve
U.S. Navy, Marines, Army, and Air
Force units; strategic airlifting and
dropping of personnel using fixed-wing
aircraft; night vision, close quarter
battle, and rapid runway repair training;
amphibious beach assault; and urban
environment and hostage rescue
training. Large-scale activities will occur
a maximum of three times per year, for
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up to three weeks each time. Training
for individuals may occur daily, weekly,
or monthly. Other land uses in the
Exclusive Military Use Area include
construction of a small logistics-support
base camp and security gates, and
operation of the Voice of America radio
relay station. These activities may
involve clearing of forest in limited
areas, but in a letter to our Pacific
Islands Fish and Wildlife Office dated
January 28, 2004, the U.S. Navy stated
it “has no foreseeable need to adversely
modify habitat on Tinian, in fact the
natural forest habitat is essential to the
types of non-intrusive military training”
conducted on Tinian. In addition, parts
of the Exclusive Military Use Area,
generally those containing native
limestone forest, are designated as ‘“no
wildlife disturbance,” and land uses
within the military lease area are subject
to agreements protecting endangered
species, wetlands, cultural and
historical resources, and human health
(USDOD 2003). We issued a biological
opinion on military training in the
Marianas that specified reasonable and
prudent measures for minimizing the
incidental take of listed species,
including the monarch (USFWS 1999).
These measures included avoiding troop
movements within monarch nesting
habitat during the peak nesting months,
and limiting troop movements through
monarch habitat at night to minimize
nest disturbance.

Navy-leased lands outside the
Exclusive Military Use Area, known as
the Lease Back Area, are used primarily
for agriculture and grazing (Belt-Collins
1994, USDOD 2003). Land use within
the Lease Back Area is restricted for
security reasons, and the permitted uses
are unlikely to change. Continued use of
the Lease Back Area for agriculture and
grazing is not likely to significantly
affect the monarch population. Some
agricultural development may occur in
this area, which may involve some
clearing, but is not expected to occur on
a large scale because water is limited
and there is no irrigation system. The
number of cattle grazing on the island
has declined by approximately 60
percent over the last two decades, and
this reduced grazing pressure appears to
have led to an increase in forest density
(Lusk et al. 2000). Other uses in the
Lease Back Area could include
construction of small permanent
structures, most likely in the form of
houses built close to agricultural or
grazing areas.

The Sikes Act requires each military
installation that includes land and water
suitable for the conservation and
management of natural resources to
complete an INRMP, which integrates

implementation of the military mission
of the installation with stewardship of
the natural resources found there. Each
INRMP provides an assessment of the
ecological needs on the installation,
including needs to provide for the
conservation of listed species, a
statement of goals and priorities, a
detailed description of management
actions to provide for these ecological
needs, and a monitoring and adaptive
management plan. The INRMP for
military training in the Marianas
includes several projects designed to
increase the amount of forest on Tinian
and that will enhance and monitor
habitat suitable for the Tinian monarch
(DOD 2003, p. 106). These projects
include: (1) reforestation on military
leased lands using native tree species;
(2) planting native forest understory
species to improve habitat for
threatened and endangered species and
enhance biodiversity; (3) a vegetation
survey that will map, describe, and
verify the vegetation communities on
military leased lands; and (4)
establishment of long-term natural
resource monitoring plots on military
leased lands.

On September 23, 1999, the CNMI
and the U.S. Navy entered into an
agreement to preserve 379 hectares of
land (936 acres) south of the Exclusive
Military Use Area as a conservation area
for the protection of endangered and
threatened wildlife, particularly the
Tinian monarch (USA and CNMI 1999).
This was in accordance with the
Environmental Assessment and
Biological Assessment for Airport
Improvements at Tinian International
Airport (Tenorio and Associates 1998b).
The agreement will be in effect for the
maximum time period allowable (50
years) under section 803 of the
Covenant to establish a Commonwealth
of the Northern Mariana Islands in
Political Union with the United States
of America (Pub. L. 94-241; 90 Stat.
263), with the option of the U.S.
Government to renew this lease for all
or part of the property in the CNMI for
an additional term of 50 years, if so
desired, at the end of the first term.

Delisting the monarch could result in
non-adherence by the Navy to our
biological opinion’s reasonable and
prudent measures designed to minimize
impacts of training on the monarch.
However, due to the monarch’s relative
abundance and its wide distribution on
the island, these actions are not
expected to have a significant effect on
the monarch population. Moreover,
other measures designed to protect
natural resources on Navy lands,
including the “no wildlife disturbance”
areas, the 1994 Airport Mitigation Area,

and projects in the INRMP designed to
enhance and monitor forest habitat, are
not dependent on the status of the
monarch. Land uses on Navy leased
land thus are not expected to change
significantly in the foreseeable future.

Portions of the remaining forest in
privately owned areas on Tinian may be
developed in the future for agriculture,
commercial purposes, and housing for a
growing human population. A 400-room
hotel-casino was recently completed on
Tinian and two more are in the planning
stages; a total of five are permitted for
the island (Tenorio and Associates
1998a). However, even if additional
development occurs, it is unlikely that
forest clearing will approach the level
that occurred before and during WWII,
which resulted in the clearing of
approximately 95 percent of Tinian’s
native forest, because approximately 71
percent of the remaining land on Tinian
is covered by Navy lease until 2033. In
addition, data from Engbring et al.
(1986) and Lusk et al. (2000) indicates
that the amount and density of forest on
Tinian has recently increased.

In addition, when we proposed the
species for delisting in 1985, it was
thought that the accidental introduction
of a psyllid insect might be a threat to
the monarch’s habitat. It is now known
that this psyllid has not had a negative
impact, and it is no longer thought to be
a threat to the monarch’s habitat.

Therefore, the best available evidence
does not suggest that the Tinian
monarch is threatened or endangered
with extinction due to habitat
destruction.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. The monarch is a small song
bird and is not known to be threatened
by or sought for commercial,
recreational, scientific, or educational
purposes. Vandalism is not considered
a threat to the species. Therefore,
current evidence does not suggest that
the Tinian monarch is threatened or
endangered with extinction due to
overutilization for commercial,
recreational, scientific, or educational
purposes.

C. Disease or predation. Neither
disease nor predation is known to affect
the monarch. The monarch likely
experiences some predation from both
native and alien species, but not to an
extent that currently causes it to be
threatened with extinction. The
monarch has been stable or perhaps has
increased in number over the past two
decades, indicating predators are not
having a serious negative impact on the
monarch population. Predators known
to occur on Tinian that may prey on
monarch adults or nests include alien
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species such as the Asian house rat
(Rattus tanezumi), Polynesian rat (R.
exulans), feral cat (Felis cattus), and
monitor lizard (Varanus indicus), and
native species such as the collared
kingfisher (Halcyon chloris) and
Micronesian starling (Aplonis opaca).
As discussed above under our response
to Issue 3, the brown tree snake is not
known to be established on Tinian and
we believe that the risk from this
potential threat has been significantly
reduced by the current interdiction
efforts. Therefore, current evidence does
not suggest that the Tinian monarch is
threatened or endangered with
extinction due to disease or predation.

D. The inadequacy of existing
regulatory mechanisms. The monarch is
included on the CNMTI’s list of
threatened and endangered species,
although no local regulations have been
promulgated to specifically protect
species on this list. The monarch will
also continue to receive legal protection
under CNMI Public Law 2-51, which
states that it is illegal to kill, capture, or
harass wildlife including forest birds
(except doves, which can be hunted
with a license), waterfowl, shorebirds,
seabirds, and marine mammals, and
their eggs or offspring. There are few, if
any, enforcement problems involving
the monarch because it is not harvested
for commercial, recreational, or other
purposes.

Perhaps more important than
regulations specifically protecting the
monarch are laws that protect the
overall integrity of the island ecosystem,
such as quarantine laws. Quarantine
regulations have been promulgated and
are enforced by the CNMI government at
airports and ports of entry. The USDOD
is self-regulatory and enforces its own
quarantine regulations. The INRMP for
military training in the CNMI, as
described above, provides for the
protection and management of natural
resources on military lands, not limited
to listed species.

CNMI laws that protect the
environment and provide indirect
benefit to the monarch include the
Coastal Resource Management Act
(Public Law 3—47), which was enacted
February 11, 1983. This law established
the Coastal Resources Management
Office, Coastal Advisory Council, and
the Appeals Board to encourage land-
use master planning, develop zoning
and building code legislation, and
promote the wise development of
coastal resources. The CNMI
Environmental Protection Act (Pub. L.
2—-23) of October 8, 1982, established the
Division of Environmental Quality, in
part to maintain optimal levels of air,
land, and water quality to protect and

preserve the public health and general
welfare. The Soil and Water
Conservation Act (Pub. L. 4-44) of May
1, 1985, created the Soil and Water
Conservation Program within the
Department of Natural Resources to
promote soil and water conservation by
preventing erosion. Finally, the Fish,
Game, and Endangered Species Act
(Pub. L. 2-51) of October 19, 1981,
established the CNMI DFW to provide
for the conservation of fish, game, and
endangered species of plants and
animals.

Because all of the CNMI regulations
will be in place regardless of the
monarch’s Federal listing status,
especially the quarantine regulations,
and they will therefore protect the
species after it is delisted, we believe
current evidence does not suggest that
the Tinian monarch is threatened or
endangered with extinction due to the
inadequacy of existing regulatory
mechanisms.

E. Other natural or manmade factors
affecting its continued existence.
Species like the monarch that are
endemic to single small islands are
inherently more vulnerable to extinction
than widespread species because of the
higher risks posed to a single population
by random demographic fluctuations
and localized catastrophes such as
typhoons and disease outbreaks.
However, the monarch evolved in an
environment where typhoons are a
natural occurrence, and its population
has persisted on Tinian despite periodic
habitat loss and alteration by typhoons.
When considered on their own, the
natural processes associated with the
habitat alteration caused by typhoons do
not affect the monarch to such a degree
that it is threatened or endangered with
extinction in the foreseeable future.
These natural processes can exacerbate
the threat from other anthropogenic
factors, such as habitat loss or
predation, which decrease the
distribution or abundance of a species.
Currently, the monarch is relatively
numerous and widespread in suitable
habitat on much of the island. Although
the monarch can be considered
vulnerable to extinction because it is
found on only one small island that
regularly experiences typhoons, the
persistence of the species on that island
throughout its evolutionary history
indicates that typhoons and limited
distribution alone do not suggest that
the Tinian monarch is threatened or
endangered with extinction due to other
natural or manmade factors.

In summary, analysis of the five
factors described in section 4(a)(1) of the
Act shows that the species no longer
meets the definition of threatened or

endangered. Surveys in 1982 and 1996
indicate the number of monarchs has at
least remained stable and possibly
increased substantially since it was
downlisted in 1987. The quantity of
forest habitat available to the monarch
has increased since WWII, and the
quality of forest habitat has improved
since 1982. The psyllid insect that was
once thought to be a potential threat to
monarch habitat in 1987 is now known
not to be a threat. Neither predation nor
disease is known to be affecting the
monarch. The monarch is found on only
one small island that regularly
experiences typhoons, but it evolved
and has persisted on the island under
those conditions. The monarch’s risk of
extinction does not meet the definition
of threatened or endangered. We are,
therefore, removing the monarch from
the Federal List of Endangered and
Threatened Wildlife; thus, removing
threatened status for the monarch.

In accordance with 5 U.S.C. 553(d),
we have determined that this rule
relieves an existing restriction and good
cause exists to make the effective date
of this rule immediate. Delay in
implementation of this delisting could
cost government agencies staff time and
monies on conducting formal section 7
consultation on actions that may affect
a species no longer in need of protection
under the Act. Relieving the existing
restriction associated with this listed
species will enable Federal agencies to
minimize any further delays in project
planning and implementation for
actions that may affect the monarch.

Effects of the Rule

This final rule revises § 17.11(h) to
remove the Tinian monarch from the
Federal List of Endangered and
Threatened Wildlife. The prohibitions
and conservation measures provided by
the Act, particularly sections 7 and 9, no
longer apply to this species. Federal
agencies will no longer be required to
consult with us under section 7 of the
Act in the event that activities they
authorize, fund, or carry out may affect
the monarch. There is no critical habitat
designated for this species.

The monarch is protected by the
CNMI Government (Pub. L. 2-51; 2 CMC
5108). Removal of the monarch from the
Federal List of Endangered and
Threatened Wildlife does not alter or
supersede its protection by the CNMI
Government.

Post-Delisting Monitoring

Section 4(g)(1) of the Act, added in
the 1988 reauthorization, requires us to
implement a system, in cooperation
with the States, to monitor for not less
than 5 years the status of all species that



Federal Register/Vol. 69,

No. 182/Tuesday, September 21, 2004/Rules and Regulations

56373

have recovered and been removed from
the Lists of Endangered and Threatened
Wildlife and Plants (50 CFR 17.11 and
17.12). The purpose of this post-
delisting monitoring (PDM) is to verify
that a species delisted, due to recovery,
remains secure from risk of extinction
after it no longer has the protections of
the Act. We are to make prompt use of
the emergency listing authorities under
section 4(b)(7) of the Act to prevent a
significant risk to the well-being of any
recovered species. Section 4(g) of the
Act explicitly requires cooperation with
the States in development and
implementation of PDM programs, but
we remain responsible for compliance
with section 4(g) and, therefore, must
remain actively engaged in all phases of
PDM. We also will seek active
participation of other entities that are
expected to assume responsibilities for
the species’ conservation, post-delisting.

We intend to monitor the status of the
monarch, in cooperation with the CNMI,
through periodic surveys of the
distribution and abundance of the
monarch, monitoring of development
and land clearing on Tinian, assessment
of impacts of military training on the
USDOD-leased lands, and monitoring of
the potential introduction of brown tree
snakes to the island. We are developing
a PDM plan for the monarch, and once
completed, we will publish in the
Federal Register a notice of availability
of the proposed PDM plan soliciting
public comments and review.

Paperwork Reduction Act

Office of Management and Budget
(OMB) regulations at 5 CFR 1320, which
implement provisions of the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.),
require that interested members of the
public and affected agencies have an
opportunity to comment on agency
information collection and
recordkeeping activities (5 CFR
1320.8(d)). The OMB regulations at 5
CFR 1320.3(c) define a collection of
information as the obtaining of
information by or for an agency by
means of identical questions posed to,
or identical reporting, recordkeeping, or
disclosure requirements imposed on, 10
or more persons. Furthermore, 5 CFR
1320.3(c)(4) specifies that “ten or more
persons” refers to the persons to whom
a collection of information is addressed
by the agency within any 12-month
period.

This rule does not include any
collections of information that require
approval by OMB under the Paperwork
Reduction Act. The information needed
to monitor the status of the Tinian
monarch will be collected primarily by
the Commonwealth of the Northern

Marianas, the U.S. Navy, and the
Service. We do not anticipate a need to
request data or other information from
the public to satisfy monitoring
information needs. If it becomes
necessary to collect information from 10
or more individuals, groups, or
organizations per year, we will first
obtain information collection approval
from OMB.

National Environmental Policy Act

We have determined that preparation
of an Environmental Assessment or
Environmental Impact Statement, as
defined under the authority of the
National Environmental Policy Act of
1969, is not necessary when issuing
regulations adopted pursuant to section
4(a) of the Act. We published a notice
outlining our reasons for this
determination in the Federal Register
on October 25, 1983 (48 FR 49244).
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herein is available upon request from
the Pacific Islands Fish and Wildlife
Office (see ADDRESSES section).
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are Eric A. VanderWerf, Pacific Islands
Fish and Wildlife Office, U.S. Fish and
Wildlife Service (see ADDRESSES
section), and Michael Lusk, formerly
with the Service’s Pacific Islands Fish
and Wildlife Office.

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

m For the reasons set out in the preamble,
we hereby amend part 17, subchapter B
of chapter I, title 50 of the Code of
Federal Regulations, as set forth below:

PART 17—[AMENDED]

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500, unless otherwise noted.

§17.11 [Amended]

m 2. Section 17.11(h) is amended by
removing the entry for “Monarch, Tinian
(old world flycatcher)” under “BIRDS”
from the List of Endangered and
Threatened Wildlife.

Dated: August 20, 2004.
Marshall P. Jones, Jr.,
Deputy Director, Fish and Wildlife Service.
[FR Doc. 04—20700 Filed 9—20-04; 8:45 am)]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 031104274-4011-02; 1.D.
0914041]

Fisheries of the Northeastern United
States; Atlantic Mackerel, Squid, and
Butterfish Fisheries; Closure of the
Directed Fishery for lllex Squid

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS announces that the
directed fishery for Illex squid in the
Exclusive Economic Zone (EEZ) will be
closed effective 0001 hours, September
21, 2004. Vessels issued a Federal
permit to harvest Illex squid may not
retain or land more than 10,000 1b (4.54
mt) of Illex squid per trip for the
remainder of the year (through
December 31, 2004). This action is
necessary to prevent the fishery from
exceeding its yearly quota and allow for
effective management of this stock.

DATES: Effective 0001 hours, September
21, 2004, through 2400 hours, December
31, 2004.

FOR FURTHER INFORMATION CONTACT: Don
Frei, Fishery Management Specialist,
978-281-9221, fax 978-281-9135, e-
mail don.frei@noaa.gov.

SUPPLEMENTARY INFORMATION:
Regulations governing the Illex squid
fishery are found at 50 CFR part 648.
The regulations require specifications
for maximum sustainable yield, initial
optimum yield, allowable biological
catch, domestic annual harvest (DAH),
domestic annual processing, joint
venture processing and total allowable
levels of foreign fishing for the species
managed under the Atlantic Mackerel,
Squid, and Butterfish Fishery
Management Plan. The procedures for
setting the annual initial specifications
are described in § 648.21.

The 2004 specification of DAH for
Illex squid was set at 24,000 mt (69 FR
4861, February 2, 2004). Section 648.22
requires NMFS to close the directed
Illex squid fishery in the EEZ when 95
percent of the total annual DAH is
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projected to be harvested. NMFS is
further required to notify, in advance of
the closure, the Executive Directors of
the Mid-Atlantic, New England, and
South Atlantic Fishery Management
Councils; mail notification of the
closure to all holders of Illex squid
permits at least 72 hours before the
effective date of the closure; provide
adequate notice of the closure to
recreational participants in the fishery;
and publish notification of the closure
in the Federal Register. The
Administrator, Northeast Region,

NMEFS, based on dealer reports and
other available information, has
determined that 95 percent of the total
DAH for Illex squid has been harvested.
Therefore, effective 0001 hours,
September 21, 2004, the directed fishery
for Illex squid is closed and vessels
issued Federal permits for Illex squid
may not retain or land more than 10,000
Ib (4.54 mt) of Illex. Such vessels may
not land more than 10,000 1b (4.54 mt)
of Illex during a calendar day. The
directed fishery will reopen effective

0001 hours, January 1, 2005, when the
2005 quota becomes available.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: September 14, 2004.

Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 04-21210 Filed 9-16-04; 2:03 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2004-19140; Directorate
Identifier 2004—NM-84—AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 757 Series Airplanes Powered
by Pratt & Whitney Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Boeing Model 757 series
airplanes. This proposed AD would
require repetitive inspections for
corrosion and cracking of the midspar
fittings in the nacelle struts, and
corrective actions if necessary. This
action also provides an optional
terminating action for the repetitive
inspections. This proposed AD is
prompted by reports of corrosion and
cracking on midspar fittings on the
nacelle struts of several Boeing Model
757 series airplanes. We are proposing
this AD to detect and correct cracking in
the midspar fittings of the nacelle struts,
consequent reduced structural integrity
of the struts, and possible separation of
an engine and strut from the airplane.

DATES: We must receive comments on
this proposed AD by November 5, 2004.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to http:/
/dms.dot.gov and follow the instructions
for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400

Seventh Street, SW., Nassif Building,
Room P1-401, Washington, DC 20590.

e By fax:(202) 493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

You can get the service information
identified in this proposed AD from
Boeing Commercial Airplanes, P.O. Box
3707, Seattle, Washington 98124-2207.

You may examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., Room PL—401, on the plaza level
of the Nassif Building, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Dennis Stremick, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 917-6450; fax (425) 914—6590.
SUPPLEMENTARY INFORMATION:

Docket Management System (DMS)

The FAA has implemented new
procedures for maintaining AD dockets
electronically. As of May 17, 2004, new
AD actions are posted on DMS and
assigned a docket number. We track
each action and assign a corresponding
directorate identifier. The DMS AD
docket number is in the form “Docket
No. FAA-2004-99999.” The Transport
Airplane Directorate identifier is in the
form “Directorate Identifier 2004—NM—
999-AD.” Each DMS AD docket also
lists the directorate identifier (“‘Old
Docket Number”’) as a cross-reference
for searching purposes.

Comments Invited

We invite you to submit any written
relevant data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2004-19140; Directorate Identifier
2004-NM-84—AD” in the subject line of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://

dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you may visit http://
dms.dot.gov.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications that
affect you. You can get more
information about plain language at
http://www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the Docket

You may examine the AD docket in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

We have received reports of corrosion
and cracking on midspar fittings on the
nacelle struts of several Boeing Model
757 series airplanes. Investigation
revealed that the fittings were made
from 4330M material. Corrosion may
cause pits that result in cracking of the
midspar fittings. This condition, if not
corrected, could result in reduced
structural integrity of the struts, and
possible separation of an engine and
strut from the airplane.

Other Related Rulemaking

On August 29, 2003, we issued AD
2003-18-05, amendment 39—13296 (68
FR 53496, September 11, 2003),
applicable to certain Boeing Model 757
series airplanes powered by Pratt &
Whitney engines. That AD requires
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modifying the nacelle strut and wing
structure at a threshold of 37,500 total
flight cycles or 20 years, whichever is
first. That AD is part of the
manufacturer’s nacelle strut
improvement program. The newly
reported cracking of the midspar fittings
that prompted this proposed AD
occurred at approximately 29,700 total
flight cycles and 18 years—below the
compliance time threshold for the
modifications required by AD 2003—-18-
05. If the modifications required by AD
2003-18-05 have been accomplished,
operators do not need to do the
inspections required by this proposed
AD. The nacelle strut modification
required by AD 2003-18-05 includes
replacing the midspar fittings. This
proposed AD does not affect the
requirements of AD 2003—18-05.

Relevant Service Information

We have reviewed Boeing Special
Attention Service Bulletin 757-54—
0042, dated May 13, 1999, which
describes various procedures for
repetitive visual and detail visual
inspections of the midspar fittings
located in the nacelle struts for evidence
of corrosion and cracking, and
corrective actions. Evidence of corrosion
includes rust stains around the cap
seals; along the edge of the fittings; and
on the skins, spars, and bulkheads.

The service bulletin effectivity is
divided into two groups of airplanes,
depending on the material used to make
the midspar fittings. Group 1 airplanes
have midspar fittings made exclusively
of 4330M material, while Group 2
airplanes have fittings made of both
4330M material and 15-5PH CRES
material. For both Group 1 and Group
2 airplanes, the procedures and
corrective actions include:

¢ Doing visual and detail visual
inspections of the midspar fittings.

e If no corrosion is found, applying
corrosion inhibitor and repeating the
inspections at the times specified in the
service bulletin.

e If corrosion is found and the fitting
is not replaced before further flight,

removing the clip from the affected strut

and repeating the inspections at the
times specified.

o If corrosion is found and the fitting

is replaced before further flight, either
modifying only the strut, or the wing
and strut together, in accordance with
the Accomplishment Instructions in
Boeing Service Bulletin 757-54—-0034,
Revision 1, dated October 11, 2001.

e Ifno cracking is found, doing
repetitive visual inspections of the
upper and lower tangs of the midspar
fittings at the intervals specified.

¢ If any cracking is found, replacing

the fitting before further flight by either

modifying only the strut, or the wing
and strut together, in accordance with
the Accomplishment Instructions in
Boeing Service Bulletin 757-54—0034.
For Group 2 airplanes, there is an

additional procedure for identifying the

material used to make each fitting.
Accomplishment of the actions
specified in Boeing Special Attention
Service Bulletin 757—-54—0042 is
intended to adequately address the
identified unsafe condition.

FAA'’s Determination and Requirements

of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or

develop on other airplanes of this same

type design. Therefore, we are

proposing this AD, which would require
repetitive inspections for corrosion and

cracking of the midspar fittings in the
nacelle struts, and corrective actions if
necessary. The proposed AD would
require you to use the service
information described previously to
perform these actions, except as
discussed under “Differences Between
the Proposed AD and Service
Information.” The proposed AD also

provides an optional terminating action

for the repetitive inspections.

Differences Between the Proposed AD
and Service Information

The service bulletin states that
airplanes with any corroded midspar
fitting may continue to fly for up to 18

ESTIMATED COSTS

months before replacing an affected
fitting, if repetitive inspections are done
at intervals of 300 flight cycles. Neither
the referenced service bulletin, Boeing
Special Attention Service Bulletin 757—
54-0042, nor the Boeing 757 Structural
Repair Manual, provide instructions for
removing corrosion from these midspar
fittings. Operators are allowed to make
specific proposals for an alternative
method of compliance through the
provisions of paragraph (1) of this
proposed AD. In the absence of
established or acceptable methods of
removing corrosion on midspar fittings,
this proposed AD would require
replacing any corroded midspar fitting
before further flight. Continued
operation with untreated corrosion can
lead to cracking that emanates from a
corrosion pit. This is especially true for
a high strength steel like 4330M.

For Group 2 airplanes, the service
bulletin states that, if there is a mixture
of midspar fittings made of 15-5PH
CRES material and 4330M material,
regular zonal inspections may be done
for airplanes less than ten years old.
This proposed AD would require
repetitive detailed inspections for all
fittings made of 4330M material at 18-
month intervals since all affected
airplanes are at least ten years old.

The manufacturer is aware of these
differences and concurs.

Clarification of Inspection Terminology

Boeing Special Attention Service
Bulletin 757-54—0042 specifies visual
and detail visual inspections of the
midspar fittings. This proposed AD
requires general visual and detailed
inspections of the midspar fittings.
Notes 1 and 2 have been included in
this proposed rule to define these types
of inspections.

Costs of Compliance

This proposed AD would affect about
410 airplanes worldwide. The following
table provides the estimated costs for
U.S. operators to comply with this
proposed AD.

Number of
Action Work hours ,?;/teel’age labor Parts Cost per airplane | U.S.-registered Fleet cost
per hour .
airplanes
Inspection, per inspection 3 $65 None ............ $195, per inspection 338 $65,910, per inspec-
cycle. cycle. tion cycle
Regulatory Findings implications under Executive Order national Government and the States, or

We have determined that this
proposed AD would not have federalism

13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the

on the distribution of power and
responsibilities among the various
levels of government.
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For the reasons discussed above, 1
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding

the following new airworthiness
directive (AD):

Boeing: Docket No. FAA-2004-19140;
Directorate Identifier 2004—-NM—-84—AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this AD
action by November 5, 2004.

Affected ADs

(b) This AD is related to AD 2003-18-05,
amendment 39-13296.

Applicability
(c) This AD applies to Boeing Model 757
series airplanes, line numbers 1 through 639

inclusive, powered by Pratt & Whitney
engines; certificated in any category.

Unsafe Condition

(d) This AD was prompted by reports of
corrosion and cracking on midspar fittings on
the nacelle struts of several Boeing Model
757 series airplanes. We are issuing this AD
to detect and correct cracking in the midspar
fittings of the nacelle struts, consequent
reduced structural integrity of the struts, and
possible separation of an engine and strut
from the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspections for Group 1 Airplanes

(f) For airplanes identified as Group 1 in
Boeing Special Attention Service Bulletin
757-54—0042, dated May 13, 1999: Within 18
months after the effective date of this AD, do
general visual and detailed inspections for
evidence of corrosion and/or cracking of the
midspar fittings located in the nacelle struts,
in accordance with the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 757-54—0042, dated May 13,
1999. Repeat the inspections thereafter at
intervals not to exceed 18 months until the
requirements of paragraph (j) are
accomplished.

Note 1: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made from within
touching distance unless otherwise specified.
A mirror may be necessary to enhance visual
access to all exposed surfaces in the
inspection area. This level of inspection is
made under normally available lighting
conditions such as daylight, hangar lighting,
flashlight, or droplight and may require
removal or opening of access panels or doors.
Stands, ladders, or platforms may be required
to gain proximity to the area being checked.”

Note 2: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

Inspections for Group 2 Airplanes

(g) For airplanes identified as Group 2 in
Boeing Special Attention Service Bulletin
757-54-0042, dated May 13, 1999: Within 18
months after the effective date of this AD, do
a general visual inspection to identify the
type of material the midspar fittings are made
from, in accordance with the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 757-54—
0042, dated May 13, 1999.

(1) If all four midspar fittings are made of
15-5PH CRES material, no further action is
required by this AD.

(2) If any midspar fitting is made of 4330M
material, do the inspections required by
paragraph (h) of this AD.

(h) For Group 2 airplanes with fittings
made of 4330M material: After the inspection
required by paragraph (g) of this AD, but
before further flight: Do a general visual and
a detailed inspection of the 4330M midspar
fittings for evidence of corrosion and/or
cracking, in accordance with the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 757-54—
0042, dated May 13, 1999. Repeat the
inspections for corrosion and/or cracking
thereafter at intervals not to exceed 18
months until the requirements of paragraph
(j) of this AD are accomplished.

Corrective Actions

(i) For Group 1 and Group 2 airplanes: If
any corrosion or cracking is found during any
inspection required by paragraph (f) or (h) of
this AD, before further flight, replace the
affected midspar fitting with a new midspar
fitting by accomplishing all of the applicable
actions in accordance with the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 757-54—
0042, dated May 13, 1999. Replacement of an
affected midspar fitting terminates the
repetitive inspections required by paragraphs
(f) and (h) of this AD for that fitting only.

Optional Terminating Action

(j) Replacement of all of the midspar
fittings with new midspar fittings in
accordance with the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 757-54—0042, dated May 13,
1999, terminates the repetitive inspections
required by paragraphs (f) and (h) of this AD.

Actions Accomplished Previously

(k) Accomplishment of the nacelle strut
and wing modification required by AD 2003—
18-05, amendment 39-13296, is considered
acceptable for compliance with the
requirements of this AD.

Alternative Methods of Compliance
(AMOCs)

(1)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) An AMOC that provides an acceptable
level of safety may be used for any
replacement required by this AD, if it is
approved by a Boeing Company Designated
Engineering Representative who has been
authorized by the Manager, Seattle ACO, to
make those findings.

Issued in Renton, Washington, on
September 13, 2004.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 04—21176 Filed 9—20-04; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301
[REG-138176-02]
RIN 1545-BA99

Timely Mailing Treated as Timely Filing

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations amending a
Treasury Regulation to provide that,
other than direct proof of actual
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delivery, a registered or certified mail
receipt is the only prima facie evidence
of delivery of documents that have a
filing deadline prescribed by the
internal revenue laws. The proposed
regulations are necessary to provide
greater certainty on this issue and to
provide specific guidance. The
proposed regulations affect taxpayers
who mail Federal tax documents to the
Internal Revenue Service or the United
States Tax Court.

DATES: Written or electronic comments
and requests for a public hearing must
be received by December 20, 2004.

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-138176-02), room
5203, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand-
delivered between the hours of 8 a.m.
and 4 p.m. to CC:PA:LPD:PR (REG—
138176-02), Courier’s Desk, Internal
Revenue Service, 1111 Constitution
Avenue, NW., Washington, DC or sent
electronically, via the IRS Internet site
at: www.irs.gov/regs or via the Federal
eRulemaking Portal at http://
www.regulations.gov/ (IRS—REG—
138176-02).

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Charles A.
Hall, (202) 622—4940; concerning
submissions, Sonya Cruse, (202) 622—
7180 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking has been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)). Comments on the
collection of information should be sent
to the Office of Management and
Budget, Attn: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503, with copies to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer,
SE:CAR:MP:T:T:SP, Washington, DC
20224. Comments on the collection of
information should be received by
November 22, 2004. Comments are
specifically requested concerning:

Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Internal Revenue Service, including
whether the information will have
practical utility;

The accuracy of the estimated burden
associated with the proposed collection
of information (see below);

How the quality, utility, and clarity of
the information to be collected may be
enhanced;

How the burden of complying with
the proposed collection of information
may be minimized, including through
the application of automated collection
techniques or other forms of information
technology; and

Estimates of capital or start-up costs
and costs of operation, maintenance,
and purchase of service to provide
information.

The collection of information in this
proposed regulation is in § 301.7502—
1(e). This collection of information is
voluntary. The likely recordkeepers are
taxpayers who want to have evidence to
establish the postmark date and prima
facie evidence of delivery when using
registered or certified mail.

Estimated total annual recordkeeping
burden: 1,084,765 hours.

Estimated average annual burden
hours per recordkeeper: 6 minutes (.10
hours).

Estimated number of recordkeepers:
10,847,647.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

This document contains proposed
regulations amending 26 CFR part 301
under section 7502 of the Internal
Revenue Code. Section 7502(a) first
appeared as part of the recodification of
the Code in 1954. Section 7502(a) is
commonly known as the timely mailing/
timely filing rule. Section 301.7502-1 of
the Procedure and Administration
Regulations provides rules for taxpayers
to follow to qualify for favorable
treatment under section 7502. There is
a conflict among the Circuits of the
United States Court of Appeals as to
whether the provisions in section 7502
provide the exclusive means to establish
prima facie evidence of delivery of a
document to the IRS or the United
States Tax Court. In particular, courts
have reached differing conclusions
regarding whether a taxpayer may raise
a presumption of delivery of Federal tax
documents to the IRS and the United
States Tax Court only in situations in
which the taxpayer uses registered or

certified mail. These proposed
regulations clarify the existing
regulations and provide guidance on the
need to use registered or certified mail
to file documents with the IRS and the
United States Tax Court to enjoy a
presumption of delivery.

Explanation of Provisions

These proposed regulations amend
§301.7502—1(e)(1) to clarify that, other
than direct proof of actual delivery, the
exclusive means to establish prima facie
evidence of delivery of Federal tax
documents to the IRS and the United
States Tax Court is to prove the use of
registered or certified mail. The IRS
currently accepts only a registered or
certified mail receipt to establish a
presumption of delivery if the IRS has
no record of ever having received the
document in question. This policy not
only is consistent with section 7502(c)
but also provides taxpayers with
certainty that, under the Code, a
certified or registered mail receipt will
establish prima facie evidence of
delivery. Accordingly, the proposed
regulations merely clarify and confirm
current IRS practice under the existing
regulations. These proposed regulations
provide that the final regulations, to
which these proposed regulations relate,
will be effective for all documents
mailed after the publication date of
these proposed regulations.

Under section 7502(f)(3), the IRS may
extend to a service provided by a private
delivery service (PDS) a rule similar to
the prima facie evidence of delivery rule
applicable to registered and certified
mail. To date the IRS has not received
any comments or suggestions for
extending this rule even though the IRS
and the Treasury Department previously
requested comments in a prior notice of
proposed rulemaking under section
7502. See 64 FR 2606 (Jan. 15, 1999). As
the IRS is clarifying what
documentation it will accept as proof of
delivery, it is appropriate to solicit
comments on this issue again.
Accordingly, the IRS and the Treasury
Department encourage the public to
make comments regarding whether the
IRS and the Treasury Department
should extend the prima facie evidence
of delivery rule to a service provided by
a PDS. These comments should address
the reasons why the IRS should treat a
service provided by a PDS as
substantially equivalent to registered or
certified mail, including a comparison
of the benefits to taxpayers and the IRS
of the PDS service with the benefits of
registered and certified mail.
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Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to the regulations.

It is hereby certified that the
collection of information contained in
this regulation will not have a
significant economic impact on a
substantial number of small entities.
Accordingly, a regulatory flexibility
analysis is not required. Although the
collection of information in this notice
of proposed rulemaking affects a
substantial number of small entities, the
economic impact on these small entities
is not substantial. If a small entity uses
registered or certified mail to file a
document with the IRS, the additional
burden (filling out the appropriate
United States Postal Service forms) over
and above using regular mail is not
substantial. Furthermore, the extra cost
to use registered or certified mail is not
substantial as certified mail costs only
$2.30 and registered mail can be used
for as little as $7.50. Finally, the added
burden of retaining the certified or
registered mail sender’s receipt will be
minimal as the receipt can be associated
with the small entity’s copy of the
document that it filed with the IRS.

Pursuant to section 7805(f), this
notice of proposed rulemaking will be
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small businesses.

Comments and Requests for Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written (a signed original and 8 copies)
or electronic comments that are
submitted timely to the IRS. The IRS
and the Treasury Department request
comments on the clarity of the proposed
rules and how they can be made easier
to understand. All comments will be
available for public inspection and
copying. A public hearing may be
scheduled if requested in writing by any
person that timely submits written
comments. If a public hearing is
scheduled, notice of the date, time, and
place for the public hearing will be
published in the Federal Register.

Drafting Information

The principal author of the
regulations is Charles A. Hall of the

Office of the Associate Chief Counsel,
Procedure and Administration
(Administrative Provisions and Judicial
Practice Division).

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Income taxes, Penalties,
Reporting and recordkeeping
requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 301 is
proposed to be amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

Paragraph 1. The authority citation
for part 301 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *
Par. 2. Section 301.7502-1 is
amended by:

1. Adding two new sentences at the
end of paragraph (e)(1).

2. Adding paragraph (g)(4).
The additions read as follows:

§301.7502-1 Timely mailing of documents
and payments treated as timely filing and
paying.

* * * * *

(e)* * *(1) * * * Other than direct
proof of actual delivery, proof of proper
use of registered or certified mail is the
exclusive means to establish prima facie
evidence of delivery of a document to
the agency, officer, or office with which
the document is required to be filed. No
other evidence of a postmark or of
mailing will be prima facie evidence of
delivery or raise a presumption that the
document was delivered.

* * * * *

(g] R

(4) Registered or certified mail as the
means to prove delivery of a document.
The last two sentences of paragraph
(e)(1) of this section, when published as
final regulations, will apply to all
documents mailed after September 21,
2004.

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 04—21218 Filed 9-20-04; 8:45 am]

BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGD08-04-018]

RIN 1625-AA09

Drawbridge Operation Regulation; St.
Croix River, Wisconsin, Minnesota

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
change the regulation governing the
Prescott Highway Bridge, across the St.
Croix River, Mile 0.3, at Prescott,
Wisconsin. Under our proposed rule,
the drawbridge need not open for river
traffic and may remain in the closed-to-
navigation position from November 1,
2005, to April 1, 2006. This proposed
rule would allow the bridge owners to
make necessary repairs to the bridge.
DATES: Comments and related material
must reach the Coast Guard on or before
October 21, 2004.

ADDRESSES: You may mail comments
and related material to Commander,
Eighth Coast Guard District, Bridge
Branch, 1222 Spruce Street, St. Louis,
MO 63103-2832. Commander (obr)
maintains the public docket for this
rulemaking. Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, will
become part of this docket and will be
available for inspection or copying at
room 2.107f in the Robert A. Young
Federal Building at Eighth Coast Guard
District, between 8 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Roger K. Wiebusch, Bridge
Administrator, (314) 539-3900,
extension 2378.

SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking (CGD08-04-018),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 8%z by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or



56380

Federal Register/Vol. 69, No. 182/Tuesday, September 21,

2004 /Proposed Rules

envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to the Eighth
Coast Guard District, Bridge Branch, at
the address under ADDRESSES explaining
why one would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

On May 3, 2004, the Wisconsin
Department of Transportation requested
a temporary change to the operation of
the Prescott Highway Bridge across the
St. Croix River, Mile 0.3 at Prescott,
Wisconsin, to allow the drawbridge to
remain in the closed-to-navigation
position for a 5-month period while the
electrical and hydraulic systems are
overhauled. Navigation on the waterway
consists of both commercial (excursion
boat) and recreational watercraft, which
may be minimally impacted by the
closure period. Currently, the draw
opens on signal for passage of river
traffic from April 1 to October 31, 8 a.m.
to midnight, except that from midnight
to 8 a.m. the draw shall open on signal
if notification is made prior to 11 p.m.
From November 1 to March 31, the draw
shall open on signal if at least 24 hours
notice is given. The Wisconsin
Department of Transportation requested
the drawbridge be permitted to remain
closed to navigation from November 1,
2005, to April 1, 2006.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

The Coast Guard expects that this
temporary change to operation of the
Prescott Highway Bridge will have such
a minimal economic impact on
commercial traffic operating on the St.
Croix River that a full regulatory
evaluation under the regulatory policies
and procedures of DHS is unnecessary.
This temporary change will only cause
minimal interruption of the

drawbridge’s regular operation, since
the change is only in effect during the
winter months while the river is frozen.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This proposed rule would be in
effect for 5 months during the early
winter months when the river is frozen
over and navigation is practically at a
standstill. The Coast Guard expects the
impact of this action to be minimal.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this proposed rule would have
a significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this proposed rule would economically
affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they could better evaluate its effects on
them and participate in the rulemaking.
If the proposed rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
Mr. Roger K. Wiebusch, Bridge
Administrator, Eighth Coast Guard
District, Bridge Branch, at (314) 539—
3900, extension 2378.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of

compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule will not
result in such expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule will not affect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This proposed rule is not an
economically significant rule and does
not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
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it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated a
significant energy action by the
Administrator of the Office of
Information and Regulatory Affairs.
Therefore, it does not require a
Statement of Energy Effects under
Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have considered the
environmental impact of this proposed
rule and concluded that under figure 2—
1, paragraph 32(e), of Commandant
Instruction M16475.1D, this proposed
rule is categorically excluded from
further environmental documentation.
Paragraph 32(e) excludes the
promulgation of operating regulations or
procedures for drawbridges from the
environmental documentation
requirements of the National
Environmental Policy Act (NEPA).
Since this proposed regulation would
alter the normal operating conditions of
the drawbridge, it falls within this
exclusion. A “Categorical Exclusion
Determination” is available in the
docket for inspection or copying where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170.1; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. From November 1, 2005, to April 1,
2006, in §117.667, suspend paragraph
(a) and add new paragraphs (d) and (e)
to read as follows:

§117.667 St. Croix River.

(d) The draws of the Burlington
Northern Santa Fe Railroad Bridge, Mile
0.2, and the Hudson Railroad Bridge,
Mile 17.3, shall operate as follows:

(1) From April 1 to October 31:

(i) 8 a.m. to midnight, the draws shall
open on signal;

(ii) Midnight to 8 a.m., the draws shall
open on signal if notification is made
prior to 11 p.m.,

(2) From November 1 through March
31, the draw shall open on signal if at
least 24 hours notice is given.

(e) The draw of the Prescott Highway
Bridge, Mile 0.3, need not open for river
traffic and may be maintained in the
closed-to-navigation position from
November 1, 2005 to April 1, 2006.

Dated: September 3, 2004.
R.F. Duncan,

Rear Admiral, U.S. Coast Guard, Commander,
Eighth Coast Guard District.

[FR Doc. 04-21136 Filed 9—-20-04; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[CA 307-0466b; FRL-7812-3]
Revisions to the California State

Implementation Plan, Antelope Valley
Air Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the Antelope Valley Air
Pollution Control District portion of the
California State Implementation Plan
(SIP). These revisions concern rule
rescissions and negative declarations
that address volatile organic compound
(VOC) emissions from Metal Container,
Closure and Coil Coating Operations,
Magnet Wire Coating Operations, Resin
Manufacturing, and Surfactant

Manufacturing. We are proposing to
approve rule rescissions and negative
declarations to update the California SIP
under the Clean Air Act as amended in
1990 (CAA or the Act).

DATES: Any comments on this proposal
must arrive by October 21, 2004.

ADDRESSES: Send comments to Andy
Steckel, Rulemaking Office Chief (AIR-
4), U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105-3901,
or e-mail to steckel.andrew@epa.gov, or
submit comments at http://
www.regulations.gov.

You can inspect copies of the
submitted SIP revisions, EPA’s technical
support documents (TSDs), and public
comments at our Region IX office during
normal business hours by appointment.
You may also see copies of the
submitted SIP revisions by appointment
at the following locations:

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 1001 “I"”” Street,
Sacramento, CA 95814.

Antelope Valley Air Pollution Control
District, 43301 Division Street, Suite
206, Lancaster, CA 93539—4409.

A copy of the rules may also be
available via the Internet at http://
www.arb.ca.gov/drdb/drdbltxt.htm.
Please be advised that this is not an EPA
Web site and may not contain the same
version of the rule that was submitted
to EPA.

FOR FURTHER INFORMATION CONTACT: Julie
A. Rose, EPA Region IX, (415) 947—
4126, rose.julie@epa.gov.

SUPPLEMENTARY INFORMATION: This
proposal addresses rule rescissions and
negative declarations for the following
rules: AVAQMD Rule 1125, Metal
Container, Closure and Coil Coating
Operations, AVAQMD Rule 1126,
Magnet Wire Coating Operations,
AVAQMD Rule 1141, Control of Volatile
Organic Compound Emissions from
Resin Manufacturing, and AVAQMD
Rule 1141.2, Surfactant Manufacturing.
In the Rules and Regulations section of
this Federal Register, we are approving
these local rule rescissions and negative
declarations in a direct final action
without prior proposal because we
believe these SIP revisions are not
controversial. If we receive adverse
comments, however, we will publish a
timely withdrawal of the direct final
rule and address the comments in
subsequent action based on this
proposed rule.

We do not plan to open a second
comment period, so anyone interested
in commenting should do so at this
time. If we do not receive adverse
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comments, no further activity is
planned. For further information, please
see the direct final action.

Dated: August 26, 2004.
Wayne Nastri,
Regional Administrator, Region IX.
[FR Doc. 04—-21180 Filed 9-20—-04; 8:45 am]|
BILLING CODE 6560-52-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 261

[SW-FRL-7816-8]

Hazardous Waste Management
System; Identification and Listing of
Hazardous Waste; Withdrawal

AGENCY: Environmental Protection
Agency.

ACTION: Withdrawal of proposed rule.

SUMMARY: Environmental Protection
Agency (EPA) is withdrawing its
proposed rule to grant a petition
submitted by Teris, LLC to exclude (or
delist) a certain incineration ash
generated by its E1 Dorado, AR Plant
from the lists of hazardous wastes in the
Resource Conservation and Recovery
Act. This notice removes the proposed
rule published in 68 FR 55206
(September 23, 2003) for public review
and comment. Several comments were
received on this proposed rule, which
highlighted gaps in the data presented
by EPA. The Agency acknowledges
these deficiencies. Teris withdrew its
petition until such time as these
deficiencies can be addressed. No
further action on the proposed rule will
be taken.

FOR FURTHER INFORMATION CONTACT:
Michelle Peace by mail at U.S. EPA
Region 6, Multimedia Planning and
Permitting Division, Corrective Action
and Waste Minimization Section (6PD—
C), 1445 Ross Avenue, Dallas, TX 75202,
or by phone at (214) 665—-7430 or by
email at peace.michelle@epa.gov.

SUPPLEMENTARY INFORMATION: On
September 23, 2003, 68 FR 55206, EPA
proposed to approve an exclusion from
the list of hazardous wastes for Teris,
LLC. We subsequently received several
adverse comments which highlighted
several deficiencies in the data
submitted by Teris. Teris withdrew its
petition submitted, June 5, 2002 on
August 13, 2004, until the areas of
concern and data gaps can be addressed.
No further action will be taken on this
petition.

List of Subjects in 40 CFR Part 261

Environmental protection, Hazardous
waste, Recycling, Reporting and
recordkeeping requirements.

Authority: Sec. 3001(f) RCRA, 42 U.S.C.
6921 (f).

Dated: September 9, 2004.

Carl Edlund,

Division Director, Multimedia Planning and
Permitting Division, Region 6.

[FR Doc. 04—21181 Filed 9—-20-04; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 312
[SFUND-2004-0001; FRL-7816-6]
RIN 2050-AF04

Notice of Public Meeting To Discuss
Standards and Practices for All
Appropriate Inquiries

AGENCY: Environmental Protection
Agency.
ACTION: Notice of public meeting.

SUMMARY: The U.S. Environmental
Protection Agency (EPA) will hold a
public meeting to discuss EPA’s
proposed rule that would set federal
standards and practices for conducting
all appropriate inquiries, as required
under sections 101(35)(B)(ii) and (iii) of
the Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA). The proposed rule was
published in the Federal Register on
August 26, 2004 (69 FR 52541) and is
available on the EPA Web site at http:/
/www.epa.gov/brownfields. The public
meeting will be held on Thursday,
November 18, 2004 in San Francisco,
California, at the times and location
specified below.

The purpose of the public meeting is
for EPA to listen to the views of
stakeholders and the general public on
the Agency’s proposed standards and
practices for all appropriate inquiries.
During the public meeting, EPA officials
will discuss the proposed rule, as well
as accept public comment and input on
the proposed rule.

DATES: The public meeting will be held
on November 18, 2004 at the Park Hyatt
San Francisco Hotel at Embarcadero
Center. The meeting will be held from

2 p.m. to 4 p.m. PST.

ADDRESSES: The public meeting will be
held in the Mercantile Room of the Park
Hyatt San Francisco Hotel at
Embarcadero Center, 333 Battery Street,
San Francisco, California 94111.

FOR FURTHER INFORMATION CONTACT: For
additional information, contact Patricia
Overmeyer of EPA’s Office of
Brownfields Cleanup and
Redevelopment at (202) 566—2774 or
overmeyer.patricia@epa.gov.

SUPPLEMENTARY INFORMATION: The
meeting is open to the general public.
Interested parties and the general public
are invited to participate in the public
meeting. Parties wishing to provide
their views to EPA on the proposed rule,
or to listen to the views of other parties,
are encouraged to attend the public
meeting. Any person may speak at the
public meeting; however, we encourage
those planning to give oral testimony to
pre-register with EPA. Those planning
to speak at the public meeting should
notify Patricia Overmeyer or Sven-Erik
Kaiser, of EPA’s Office of Brownfields
Cleanup and Redevelopment, U.S.
Environmental Protection Agency (Mail
Code 5105T), 1200 Pennsylvania
Avenue, NW., Washington, DC 20460,
no later than November 10, 2004.
Patricia Overmeyer can be contacted at
(202) 5662774 or
overmeyer.patricia@epa.gov. Sven-Erik
Kaiser can be contacted at (202) 566—
2753 or kaiser.sven-erik@epa.gov. If you
cannot pre-register, you may sign up at
the door starting two hours before the
start of the meeting in San Francisco on
November 18, 2004. Oral testimony will
be limited to 7 minutes per participant.
Any member of the public may file a
written statement in addition to, or in
lieu of, making oral testimony. A
verbatim transcript of the hearing and
any written statements received by EPA
at the public meeting will be made
available at the OSWER Docket and on
the EDOCKET Web site, at the addresses
provided below. If you plan to attend
the public hearing and need special
assistance, such as sign language
interpretation or other reasonable
accommodations, contact Patricia
Overmeyer or Sven-Erik Kaiser, at the
above email addresses or phone
numbers.

Interested parties not able to attend
the public meeting may submit written
comments to the Agency. All written
comments must be submitted to EPA in
compliance with the instructions that
will be provided in the preamble to the
proposed rule. The instructions are
summarized below.

Parties wishing to comment on the
proposed rule may submit written
comments to EPA. Comments must be
submitted to EPA no later than
November 30, 2004. Submit your
written comments, identified by Docket
ID No. SFUND-2004-0001, by one of
the following methods:
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1. Federal eRulemaking Portal: http:/
/www.regulations.gov. Follow the on-
line instructions for submitting
comments.

2. Agency Web Site: http://
www.epa.gov/edocket. EDOCKET, EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Follow the on-line
instructions for submitting comments.

3. E-mail: Comments may be sent by
electronic mail to
superfund.docket@epa.gov, / Attention
Docket ID No. SFUND-2004-0001.

4. Mail: Send comments to the
OSWER Docket, Environmental
Protection Agency, Mail Code: 5305T,
1200 Pennsylvania Ave., NW.,
Washington, DC 20460, Attention
Docket ID No. SFUND-2004-0001. In
addition, please mail a copy of your
comments on the information collection
provisions to the Office of Information
and Regulatory Affairs, Office of
Management and Budget (OMB), Attn:
Desk Officer for EPA, 725 17th St., NW.,
Washington, DC 20503.

5. Hand Delivery: Deliver your
comments to the EPA Docket Center,
EPA West Building, Room B102, 1301
Constitution Ave., NW., Washington,
DC, Attention Docket ID No. SFUND-
2004-0001. Such deliveries are only
accepted during the Docket’s normal
hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. SFUND-2004-0001.
EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.epa.gov/edocket, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through EDOCKET,
regulations.gov, or e-mail. The EPA
EDOCKET and the federal
regulations.gov Web sites are
“anonymous access’’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
EDOCKET or regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact

information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses. For additional information
about EPA’s public docket visit
EDOCKET on-line or see the Federal
Register of May 31, 2002 (67 FR 38102).

Dated: September 15, 2004.
Linda Garczynski,

Director, Office of Brownfields Cleanup and
Redevelopment.

[FR Doc. 04—21182 Filed 9-20-04; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67
[Docket No. FEMA-D-7602]

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency (FEMA),
Emergency Preparedness and Response
Directorate, Department of Homeland
Security.

ACTION: Proposed rule.

SUMMARY: Technical information or
comments are requested on the
proposed Base (1% annual chance)
Flood Elevations (BFEs) and proposed
BFE modifications for the communities
listed below. The BFEs are the basis for
the floodplain management measures
that the community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The comment period is ninety
(90) days following the second
publication of this proposed rule in a
newspaper of local circulation in each
community.

ADDRESSES: The proposed BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT:
Doug Bellomo, P.E., Hazard
Identification Section, Emergency

Preparedness and Response Directorate,
FEMA, 500 C Street, SW., Washington,
DC 20472, (202) 646—2903.

SUPPLEMENTARY INFORMATION: FEMA
proposes to make determinations of
BFEs and modified BFEs for each
community listed below, in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR 67.4(a).

These proposed base flood and
modified BFEs, together with the
floodplain management criteria required
by 44 CFR 60.3, are the minimum that
are required. They should not be
construed to mean that the community
must change any existing ordinances
that are more stringent in their
floodplain management requirements.
The community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State or regional entities. These
proposed elevations are used to meet
the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings.

National Environmental Policy Act.
This proposed rule is categorically
excluded from the requirements of 44
CFR part 10, Environmental
Consideration. No environmental
impact assessment has been prepared.

Regulatory Flexibility Act. The
Mitigation Division Director of the
Emergency Preparedness and Response
Directorate certifies that this proposed
rule is exempt from the requirements of
the Regulatory Flexibility Act because
proposed or modified BFEs are required
by the Flood Disaster Protection Act of
1973, 42 U.S.C. 4105, and are required
to establish and maintain community
eligibility in the NFIP. As a result, a
regulatory flexibility analysis has not
been prepared.

Regulatory Classification. This
proposed rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism.
This proposed rule involves no policies
that have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform. This proposed rule meets the
applicable standards of section 2(b)(2) of
Executive Order 12778.
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List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
proposed to be amended as follows:

PART 67—[AMENDED]

1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.4 [Amended]

2. The tables published under the

authority of § 67.4 are proposed to be
amended as follows:

#Depth in feet above
. _ ground.
Source of flooding Location Eﬁﬁ'ﬁrﬁ Iirr]l ffzztt ((’l\\llg\\;lt:)); Communities affected
Existing Modified
NORTH CAROLINA
Gaston County
Catawba River ................. At the confluence with South Fork Ca- None e571 | Gaston County (Unincorporated Areas),
tawba River. City of Mount Holly.
At the downstream side of Mountain Is- None 582
land Dam.
Dutchmans Creek ........... At the confluence with the Catawba River None #580 | Gaston County (Unincorporated Areas),
City of Mount Holly.
A point approximately 0.52 mile upstream None 581
of the confluence with the Catawba
River.
Fites Creek .....ccccccvvveuneenn. At the confluence with the Catawba River None o577 | Gaston County (Unincorporated Areas),
City of Mount Holly.
A point approximately 35 feet downstream None 578
of Tuckageegee Road.
Kittys Branch ................... At the confluence with the Catawba River None o572 | Gaston County (Unincorporated Areas).
A point approximately 100 feet down- None 586
stream of CSX Transportation.
Nancy Hanks Branch ...... At the confluence with the Catawba River None #573 | Gaston County (Unincorporated Areas).
A point approximately 120 feet upstream None 573
of CSX Transportation.
Stowe Branch .................. At the confluence with the Catawba River None #573 | City of Belmont, Gaston County (Unincor-
porated Areas).
A point approximately 210 feet upstream None 573
of CSX Transportation.

City of Belmont

Maps available for inspection at the Belmont City Hall, 115 North Main Street, Belmont, North Carolina.
Send comments to The Honorable Billy W. Joye, Jr., Mayor of the City of Belmont, P.O. Box 431, Belmont, North Carolina 28012.

Gaston County (Unincorporated Areas)

Maps available for inspection at the Gaston County Planning/Code Enforcement Office, 212 West Main Street, Gastonia, North Carolina.
Send comments to Mr. Jan Winters, Gaston County Manager, 212 West Main Street, P.O. Box 1578, Gastonia, North Carolina 28053—1578.

City of Mount Holly

Maps available for inspection at the Mount Holly City Hall, 131 South Main Street, Mount Holly, North Carolina.
Send comments to The Honorable Robert Black, Mayor of the City of Mount Holly, P.O. Box 406, Mount Holly, North Carolina 28120.

(Catalog of Federal Domestic Assistance No.

83.100, “Flood Insurance’’)

Dated: September 14, 2004.
David I. Maurstad,
Acting Director, Mitigation Division,
Emergency Preparedness and Response
Directorate.

[FR Doc. 04—21156 Filed 9—20-04; 8:45 am)]
BILLING CODE 9110-12-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 040907255-4255-01; I.D.
082704E]

RIN 0648—-AS41

Fisheries of the Exclusive Economic
Zone Off Alaska; Revision of Steller
Sea Lion Protection Measures for the
Pollock and Pacific Cod Fisheries in
the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS publishes a proposed
rule that would adjust Steller sea lion
protection measures for the pollock and
Pacific cod fisheries in the Gulf of
Alaska (GOA). The revisions would
adjust Pacific cod and pollock fishing
closure areas near four Steller sea lion
haulouts and modify the seasonal
management of pollock harvest in the
GOA. The intent of the revisions is to
maintain protection for Steller sea lions
and their critical habitat while easing
the economic burden on GOA fishing
communities. This action is intended to
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promote the goals and objectives of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), the Fishery
Management Plan for Groundfish of the
Gulf of Alaska (FMP), and other
applicable laws.

DATES: Written comments must be
received by October 21, 2004.
ADDRESSES: Send comments to Sue
Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Lori Durall. Comments may be
submitted by:

e Mail to P.O. Box 21668, Juneau, AK
99802-1668;

e Hand Delivery to the Federal
Building, 709 West 9th Street, Room
420A, Juneau, AK;

e FAX to 907-586-7557;

e E-mail to SSL2004-0648-
AS41@noaa.gov. Include in the subject
line of the e-mail comments the
following document identifier: GOA
SSL Proposed Rule. E-mail comments,
with or without attachments, are limited
to 5 megabytes;

e Webform at the Federal
eRulemaking Portal:
www.regulations.gov. Follow the
instructions at that site for submitting
comments.

Copies of the Environmental
Assessment/Regulatory Impact Review
(EA/RIR) prepared for the proposed rule
and copies of the 1998 and 2001
Biological Opinions, and the June 19,
2003, supplement to the 2001 Biological
Opinion, on the effects of the groundfish
fisheries on Steller sea lions may be
obtained from the same mailing address
above or from the NMFS Alaska Region
website at www.fakr.noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Melanie Brown, 907-586—7228 or
melanie.brown@noaa.gov.

SUPPLEMENTARY INFORMATION: The
groundfish fisheries in the Exclusive
Economic Zone of the GOA are managed
under the FMP. The North Pacific
Fishery Management Council (Council)
prepared the FMP under the authority of
the Magnuson-Stevens Act, 16 U.S.C.
1801, et seq. Regulations implementing
the FMP appear at 50 CFR part 679.
General regulations governing U.S.
fisheries also appear at 50 CFR part 600.

Background

The western distinct population
segment (DPS) of Steller sea lions has
been listed as endangered under the
Endangered Species Act (ESA), and
critical habitat has been designated for
this DPS (50 CFR 226.202). Temporal
and spatial harvest restrictions were
established for the groundfish fisheries

of Alaska (68 FR 204, January 2, 2003)

to protect Steller sea lions from jeopardy

of extinction and their critical habitat
from adverse modification or
destruction from the effects of these
fisheries. Pollock and Pacific cod are
important prey species for Steller sea
lions, and these protection measures
apply to the pollock and Pacific cod
fisheries in the GOA.

In June 2004, the Council
unanimously recommended revisions to
the Steller sea lion protection measures
in the GOA to alleviate some of the
economic burden on coastal
communities while maintaining
protection for Steller sea lions and their
critical habitat. These revisions would
adjust pollock and Pacific cod fishing
closures near four Steller sea lion
haulouts and would revise seasonal
management of pollock harvest. NMFS
concluded in an ESA Section 7 informal
consultation dated August 26, 2004, that
fishing under the proposed revisions is
not likely to adversely affect Steller sea
lions beyond those effects already
considered in the 2001 Biological
Opinion (BiOp) on the Steller sea lion
protection measures and its June 19,
2003 supplement (see ADDRESSES).
Based on results of the informal
consultation and the EA/RIR (see
ADDRESSES), NMFS has determined that
this action could provide some
economic relief to participants in the
pollock and Pacific cod fisheries
without adversely affecting Steller sea
lions and their critical habitat beyond
those effects already analyzed in the
2001 BiOp and its supplement. Each
proposed revision is described below.

Haulout Closure Revisions

The proposed action would revise
Table 4 to 50 CFR part 679 to reduce the
pollock fishing closure area around
Puale Bay from 10 nautical miles (nm)
to 3 nm from January 20 through May
31. Puale Bay is located in Shelikof
Strait on the east side of Kodiak Island.
The current 10 nm fishing closure
would remain unchanged from August
25 through November 1. The number of
Steller sea lions using the haulout at
Puale Bay has declined greatly, ranging
from 14,234 winter non-pups in 1977, to
40 non-pups in 1997. Since 1990, the
usage of this site in the summer and
winter has been approximately 100
animals.

The decline in the Steller sea lion
population at Puale Bay haulout
correlates with the decline of pollock
spawning aggregations in Shelikof
Strait. Incidental take of Steller sea lions
in foreign fisheries targeting spawning
aggregations of pollock was observed to
be very high in the Shelikof Strait area.

The recovery of Steller sea lions at this
site and in Shelikof Strait may be linked
to the overall biomass level of the
spawning aggregations of pollock rather
than to the availability of pollock in
specific near shore areas (i.e., within the
closure zone). Additional fishing for
pollock closer to shore of the Puale Bay
haulout is not likely to affect the overall
spawning aggregations of pollock in the
Shelikof Strait because the total
allowable catch (TAC) for pollock in the
area will remain unchanged. Assuming
the recovery of Steller sea lions is linked
in some way to the recovery of the
spawning aggregations of pollock in the
Shelikof Strait, allowing additional
pollock fishing near Puale Bay likely
would not substantially affect the
recovery of the Steller sea lions in the
Shelikof Strait. According to NMFS
telemetry data, Steller sea lions on the
east side of Kodiak Island appear to
spend most of their time closer to shore,
presumably foraging there. This action
would maintain a 3 nm closure to
pollock fishing around Puale Bay,
providing protection to these nearshore
foraging areas for Steller sea lions. By
allowing fishing closer to shore, the
safety for the pollock fishing fleet would
be improved, and the efficiency of
harvest may be improved if pollock
spawning aggregations occur in the
waters between 3 nm and 10 nm of
Puale Bay.

To offset any potential effects on
Steller sea lions by allowing pollock
fishing within 3 nm to 10 nm of Puale
Bay, the proposed action also would
revise Table 4 to 50 CFR part 679 to
expand the pollock fishing closure area
around the Cape Douglas/Shaw Island
haulout from 10 nm to 20 nm. Pollock
spawning aggregations historically have
not been observed in this area, but other
types of prey species may be used in
this area by Steller sea lions. By
expanding the closure area, the
potential interaction between the fishing
fleet and Steller sea lions would be
reduced. Cape Douglas is one of 19
haulout sites that have been identified
in the 1998 BiOp (see ADDRESSES) as
new sites that warranted protection.
Added protection to this site may be
more beneficial to Steller sea lions than
the current closures around Puale Bay,
where Steller sea lion recovery may be
more dependent on the recovery of the
pollock spawning aggregations in
Shelikof Strait. This action also would
provide some economic relief to pollock
fishery participants by offsetting the
opening of Puale Bay waters that
historically have had more pollock
harvests with the closure of Cape
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Douglas waters that have had less
pollock harvest.

The proposed action also would
revise Table 5 to 50 CFR part 679 to
reduce the Pacific cod pot gear fishery
closure around Kak Island from 20 nm
to 3 nm. Because of the overlap of the
closure area with the 20 nm closure
around Sutwik Island, only the west
side of Kak Island would be open from
3 nm to 20 nm. This area periodically
has been used by the Chignik area small
vessel fleet to fish for Pacific cod with
pot gear. Reducing the Pacific cod pot
gear fishing closure area around Kak
Island would not likely result in
significantly increased fishing activities
by the small boat fleet. Therefore, this
proposed revision is not likely to
adversely affect Steller sea lions and
their critical habitat beyond those
effects analyzed in the 2001 BiOp
because of the small number of small
vessels that are likely to participate in
the Pacific cod pot gear fishery and the
slow rate of removal of prey species by
the Pacific cod pot gear fishery. This
action would provide some economic
relief and additional safety to
participants in the Pacific cod pot gear
fishery by allowing fishing in areas
closer to shore.

Last, the proposed action would
revise Table 5 to 50 CFR part 679 to
eliminate the Pacific cod pot gear
fishing closure around the Castle Rock
haulout. This area has been used by the
small vessel fleet to fish for Pacific cod
with pot gear during seven of the past
nine years in the State of Alaska Pacific
cod fishery. Because of the small
number of small vessels and the method
of fishing, NMFS has determined that
opening this area to pot gear fishing is
not likely to adversely affect the western
DPS of Steller sea lions or its critical
habitat beyond those effects already
analyzed in the 2001 BiOp and its
supplement. Opening waters around
Castle Rock to Pacific cod pot gear
fishing would increase safety for the
participants in the fishery and would
provide some economic relief by
allowing Pacific cod harvest in those
waters.

Pollock Harvest Management Revisions

To provide efficient harvest of
pollock, the proposed action would
revise §679.23(d)(2) to remove the stand
down periods between the pollock A
and B seasons and between the C and
D seasons. Currently, pollock fishing
must stop between February 25 and
March 10 and between September 15
and October 1. These stand down
periods require fishery participants to
return to port and wait for the opening
of the B season or the D season. By

allowing continuous fishing between
the A and B seasons and between the C
and D seasons when TACs are available,
the participants in the pollock fishery
would receive some economic relief by
not having to stop fishing activities
between seasons.

In the past several years, the pollock
fishery participants were not able to
fully harvest the A season pollock TAC
in area 620 before February 25 because
the pollock spawning aggregations
moved into the area at a later time. A
large amount of the unharvested pollock
TAC has been rolled over into
subsequent seasons. To provide greater
opportunity for harvest of the seasonal
TAC apportionments in the A season,
the length of the A and C seasons would
be increased to include the time period
that previously was the stand down
period. The new A and C season dates
would be: A season, January 20 through
March 10; and C season, August 25
through October 1. Because the Steller
sea lion protection measures requiring
four equal seasonal apportionments of
pollock harvest would remain
unchanged, NMFS has determined that
this proposed revision would have no
adverse effect on Steller sea lions or
their critical habitat.

The proposed action would revise
§679.20(a)(5)(iii)(B) to provide for the
rollover of unharvested pollock seasonal
TAC apportionment to a subsequent
season based on the estimated biomass
within a statistical area during a season.
The Steller sea lion protection measures
require pollock harvest to be seasonally
apportioned and spatially apportioned
based on the estimates of pollock
biomass. The Council’s GOA
Groundfish Plan Team develops
estimates of the amount of biomass in
each statistical area by season for the
annual harvest specifications. The
seasonal apportionments for the
Western and Central Regulatory Areas of
the GOA are distributed among
statistical areas 610, 620 and 630 based
on the estimate of the amount of pollock
biomass that occurs in each statistical
area in a season. These seasonal
apportionments are published in the
annual harvest specifications (69 FR
9261, February 27, 2004) and are the
basis for temporal and spatial
management of pollock harvest in the
Western and Central Regulatory Areas.

The protection measures allow
limited amounts of unharvested pollock
to be rolled over into subsequent
seasons during a fishing year. The
current regulations at 50 CFR
679.20(a)(iii)(B) state that “within any
fishing year, under harvest or over
harvest of a seasonal apportionment
may be added to or subtracted from

remaining seasonal apportionments in a
manner to be determined by the
Regional Administrator, provided that
any revised seasonal apportionment
does not exceed 30 percent of the
annual TAC apportionment for a GOA
regulatory area.”” This provision does
not allow for consideration of the
estimated distribution of biomass among
statistical areas by season, as intended
by the Steller sea lion protection
measures, potentially resulting in
pollock harvests that are not appropriate
for the estimated amount of pollock
biomass available.

The proposed action would change
the rollover provision to allow rollover
of a statistical area’s unharvested
pollock apportionment into the
subsequent season. The rollover amount
would be limited to 20 percent of the
seasonal apportionment for the
statistical area. Any unharvested
pollock above the 20 percent limit could
be further distributed to the other
statistical areas, in proportion to the
estimated biomass in the subsequent
season in those statistical areas. Because
the harvest of pollock is apportioned
among four seasons, the 20 percent
seasonal apportionment limit on the
rollover would be equivalent annually
to the 30 percent annual limit on
rollover currently in the regulations.
The 20 percent seasonal apportionment
limit would provide for better control of
harvest than the current regulations
because the amount of rollover allowed
is based on seasonal biomass estimates,
better fulfilling the temporal and
seasonal distribution of harvest
intended by the Steller sea lion
protection measures. The participants in
the pollock fishery also would benefit
from reapportionments among statistical
areas of unharvested pollock that exceed
the 20 percent limit. The industry’s
ability to fully harvest a seasonal
apportionment has varied among the
statistical areas with some area harvests
being consistently below the seasonal
apportionments. The reapportionments
among statistical areas would reduce the
potential for foregone harvest, allowing
the pollock fishery in the Western and
Central Regulatory Areas to fully harvest
available TAC.

Classification

This proposed rule has been
determined to be not significant for the
purposes of Executive Order 12866.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration that this
proposed rule, if adopted, would not
have a significant economic impact on
a substantial number of small entities.
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The proposed rule would amend
existing Steller sea lion protection
measures in 50 CFR part 679 for the
GOA pollock trawl and Pacific cod pot
gear fisheries. The action would modify
some fishing closure boundaries to
better reflect historic use patterns,
reduce unanticipated and unnecessary
potential burdens on the fishing
industry, and maintain protection for
the western DPS of Steller sea lions (i.e.,
avoid jeopardy of extinction for the
western DPS of Steller sea lions and the
destruction or adverse modification of
its critical habitat). Any changes to the
pollock or Pacific cod fisheries affected
by this action must not reduce overall
efficacy of the Steller sea lion protection
measures.

The proposed action would open
groundfish fishing areas around three
GOA Steller sea lion haulouts and close
an area around one GOA Steller sea lion
haulout to pollock and Pacific cod
fishing; change pollock season stand-
down periods, and change procedures
for the rollover of unharvested pollock
seasonal apportionments.

Factual Basis for Certification

Description and estimate of the
number of small entities to which the
rule applies: Small entities will be
directly regulated by this action. This
includes all small fishing operations in
the GOA Pacific cod pot gear and
pollock trawl gear fisheries. NMFS has
determined that there were 131 small
entities participating in the GOA pot
gear fishery and 110 small entities
participating in the GOA pollock trawl
gear fishery in 2002.

Estimate of economic impact on small
entities, by entity size and industry: The
proposed regulatory change has a
potential to yield some small benefit,
but with negligible cost to industry. The
analysis contained in the RIR prepared
for this action concludes that all action
alternative options affecting the GOA
pollock trawl fishery have the potential
to result in positive net benefits. The
potential effect of the pollock trawl
closure area of Option 1 of Alternative
2 (Cape Douglas/Shaw Island) is offset
by an opening in an area that appears to
be of somewhat greater historic
importance to the fleet (Puale Bay). The
number of vessels participating in the
Cape Douglas/Shaw Island fishery is
confidential (i.e., four or fewer), while
between nine and 17 vessels have
participated in the fishery near Puale
Bay from 2001 through 2003.

The elimination of pollock trawl
stand-down periods in Option 4 of
Alternative 2 may lead to greater
operational efficiency, but will not
materially alter the revenue earned.

Similarly, the change in the rollover
method proposed in Option 5 of
Alternative 2 may make additional
pollock harvest possible earlier in the
year in some areas; however, it will not
alter the total annual Western and
Central GOA area apportionment of total
allowable catch as set in the groundfish
harvest specifications process, and thus,
will not materially affect total revenue.
Overall, these measures have the
potential to be marginally beneficial to
all operators in the GOA pollock trawl
fishery, including 110 small entities.

The areas proposed to be opened to
Pacific cod pot fishing in Option 2 of
Alternative 2 (Kak Island area) provide
some additional nearshore fishing area
near the port of Chignik and may
marginally reduce operational costs.
This provision has some potential to
improve safety as well. The area to be
opened under Option 3 (Castle Rock)
provides some potential additional
fishing area with no apparent costs. All
vessels participating in these fisheries
are small entities, but the number of
participants (i.e., four or fewer) is
confidential. Overall, these measures
have the potential to be beneficial,
although to a very few small entities in
the GOA Pacific cod pot gear fishery.

Criteria used to evaluate whether the
rule would impose “‘significant
economic impacts”’: The two criteria
recommended to determine significant
economic impact are disproportionality
and profitability of the action. The
proposed action would not place a
substantial number of small entities at a
disadvantage relative to large entities.
This action would provide additional
opportunity for harvest in areas that
historically have been used by small
entities, but this opportunity is not
provided exclusively to small entities.

This rule does not significantly
reduce the profit for small entities. The
costs of harvest would potentially be
reduced with the opening of the closure
areas and with the removal of the stand
down periods between harvest seasons.
The proposed action provides
additional opportunities, spatially and
temporally, for pollock and Pacific cod
harvest that may result in additional
profit for fishery participants. The
absence of cost data precludes
quantitative estimation of these
potential cost savings and profits,
although they would be expected to be
minor.

Criteria used to evaluate whether the
rule would impose impacts on “a
substantial number” of small entities: A
very small number of small entities have
harvested Pacific cod by pot gear in the
area of Kak Island and Castle Rock
haulouts (i.e., four or fewer vessels).

NMEFS is unable to report the actual
number of vessels because of
confidentiality restrictions. The harvest
of pollock near Cape Douglas/Shaw
Island haulout has also been by so few
vessels that the harvest data are also
confidential. The opening of Puale Bay
is likely to provide additional fishing
opportunity to fewer than 10 percent of
the small entities participating in the
pollock fishery. The removal of the
mandatory stand down periods between
seasons and revision of the method of
rolling over unharvested pollock would,
however, affect all small entities
participating in the pollock fishery.

Description of, and an explanation of
the basis for, assumptions used: Catch
information used for the pollock and
Pacific cod fisheries is based on catch
reporting within a State statistical area
(no finer resolution of catch location is
available). The closures proposed
encompass only a small portion of one
or more State statistical areas. The
reported catch within a State statistical
area was, for lack of a better option,
assumed to be evenly distributed so that
the proportion of the closure area to the
statistical area(s) would be in the same
proportion as the estimated catch from
the proposed closure area compared to
the estimated catch for the entire
statistical area. Because catch
information is not collected to a finer
scale than the statistical area, it is
necessary to use this method to get an
estimated portion of the amount of
harvest that may be applied to a closure
area.

The economic analysis contained in
the RIR (see ADDRESSES) further
describes the potential size,
distribution, and magnitude of the
economic impacts that this action may
be expected to have on small entities.
Based upon that analysis, it is NMFS’
finding that although the proposed
action may affect a substantial number
of small entities, it likely does not have
the potential to have a significant
economic impact on the small entities
participating in these fisheries.

The Regional Administrator, Alaska
Region, determined that fishing
activities conducted pursuant to this
rule would not affect endangered and
threatened species or critical habitat
under the ESA.

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Recordkeeping and
reporting requirements.
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Dated: September 16, 2004.
William T. Hogarth
Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For reasons set out in the preamble,
50 CFR part 679 is proposed to be
amended as follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

1. The authority citation for part 679
continues to read as follows:

Authority: 16 U.S.C. 773 et seq., 1801 et

seq., and 3631 et seq.; 16 U.S.C. 1540(f); Pub.

L. 105-277, Title II of Division C; Pub. L.
106-31, Sec. 3027; and Pub. L.106-554, Sec.
209.

2.In §679.20, paragraph (a)(5)(iii)(B)
is revised to read as follows:

§679.20 General limitations.

* * * * *
(a)***

5)***
(iii)***

(B) GOA Western and Central
Regulatory Areas seasonal
apportionments. Each apportionment
established under paragraph
(a)(5)(iii)(A) of this section will be
divided into four seasonal
apportionments corresponding to the
four fishing seasons set out at
§679.23(d)(2) as follows: A Season, 25
percent; B Season, 25 percent; C Season,
25 percent; and D Season, 25 percent.
Within any fishing year, underharvest or
overharvest of a seasonal apportionment
may be added to or subtracted from
remaining seasonal apportionments in a
manner to be determined by the
Regional Administrator, provided that
any revised seasonal apportionment
does not exceed 20 percent of the
seasonal TAC apportionment for the
statistical area. The reapportionment of
underharvest will be applied to the
subsequent season within the same
statistical area up to the 20 percent limit
specified in this paragraph. Any
underharvest remaining beyond the 20

percent limit may be further
apportioned to the subsequent season in
the other statistical areas, in proportion
to estimated biomass and in an amount
no more than 20 percent of the seasonal
TAC apportionment for the statistical

area.
* * * * *

3.In §679.23, paragraphs (d)(2)(i) and
(d)(2)(iii) are revised to read as follows:

§679.23 Seasons.

* * * * *

(d) * % %

(2) * % %

(i) A season. From 1200 hours, A.lLt.,
January 20 through 1200 hours, A.Lt.,
March 10;

* * * * *

(ii1) C season. From 1200 hours, A.l.t.,
August 25 through 1200 hours, A.lLt.,
October 1; and
* * * * *

4. Tables 4 and 5 to part 679 are
revised to read as follows:
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This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
statements of organization and functions are
examples of documents appearing in this
section.

DEPARTMENT OF AGRICULTURE
Forest Service

Hood/Willamette Resource Advisory
Committee (RAC)

AGENCY: Forest Service, Department of
Agriculture

ACTION: Action of meeting.

DEPARTMENT OF AGRICULTURE
Forest Service

Ravalli County Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Ravalli County Resource
Advisory Committee will be meeting to
discuss 2004 projects and the Fred Burr
80 project and hold a short public forum
(question and answer session). The
meeting is being held pursuant to the
authorities in the Federal Advisory
Committee Act (Pub. L. 92—463) and
under the Secure Rural Schools and
Community Self-Determination Act of
2000 (Pub. L. 106—-393). The meeting is
open to the public.

DATES: The meeting will be held on
September 28, 2004, 6:30 p.m.

ADDRESSES: The meeting will be held at
the Ravalli County Administration
Building, 215 S. 4th Street, Hamilton,
Montana. Send written comments to
Jeanne Higgins, District Ranger,
Stevensville Ranger District, 88 Main
Street, Stevensville, MT 59870, by
facsimile (406) 777-7423, or
electronically to jmhiggins@fs.fed.us.

FOR FURTHER INFORMATION CONTACT:
Jeanne Higgins, Stevensville District
Ranger and Designated Federal Officer,
Phone: (406) 777-5461.

Dated: September 14, 2004.
David T. Bull,
Forest Supervisor.
[FR Doc. 04—21133 Filed 9-20—-04; 8:45 am]|
BILLING CODE 3410-11-M

SUMMARY: The Hood/Willamette
Resource Advisory Committee (RAC)
will meet on Friday, October 8, 2004.
The meeting and field trip is scheduled
to begin at 9 a.m. and will conclude at
approximately 4:30 p.m. The meeting
will be held at the Hood River Ranger
Station; 6780 Highway 35; Mt. Hood
Parkdale, Oregon; (541) 352—6002. The
tentative agenda includes: (1) Finalizing
recommendations on 2004 projects; (2)
field trip to Title II Projects; and (3)
public forum.

The public forum is tentatively
scheduled to begin at 9:15 p.m. Time
allotted for individual presentations
will be limited to 3—4 minutes. Written
comments are encouraged, particularly
if the material cannot be presented
within the time limits for the public
forum. Written comments may be
submitted prior to the October 8th
meeting by sending them to Designated
Federal Official Donna Short at the
address given below.

FOR FURTHER INFORMATION CONTACT: For
more information regarding this
meeting, contact Designated Federal
Official Donna Short; Sweet Home
Ranger District; 3225 Highway 20;
Sweet Home, Oregon 97386; (541) 367—
9220.

Dated: September 15, 2004.
Dallas J. Emch,
Forest Supervisor.
[FR Doc. 04—21167 Filed 9-20-04; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

Grain Inspection Advisory Committee
Reestablishment

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.
ACTION: Notice to reestablish committee.

SUMMARY: Notice is hereby given that
the Secretary of Agriculture has

reestablished the Grain Inspection,
Packers and Stockyards
Administration’s Grain Inspection
Advisory Committee. The Secretary of
Agriculture has determined that the
Committee is necessary and in the
public interest.

FOR FURTHER INFORMATION CONTACT:
Terri L. Henry, Designated Federal
Official, Grain Inspection, Packers and
Stockyards Administration, USDA, Rm.
1647-S, 1400 Independence Ave., SW.,
Washington, DC 20250-3604;
Telephone (202) 205-8281; Fax (202)
690—2755; E-mail
Terri.L.Henry@usda.gov.

SUPPLEMENTARY INFORMATION: The
purpose of the Grain Inspection
Advisory Committee is to advise the
Administrator of the Grain Inspection,
Packers and Stockyards Administration
with respect to the implementation of
the United States Grain Standards Act,
as amended, and the Reorganization Act
of 1994. The Committee is essential to
help facilitate the marketing of grain.

Dated:
Donna Reifschneider,

Administrator, Grain Inspection, Packers and
Stockyards Administration.

[FR Doc. 04—-21082 Filed 9-20—-04; 8:45 am]|
BILLING CODE 3410-EN-P

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

Solicitation of Nominations for
Members of the Grain Inspection
Advisory Committee

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.
ACTION: Notice to solicit nominees.

SUMMARY: The Grain Inspection, Packers
and Stockyards Administration (GIPSA)
is announcing that nominations are
being sought for persons to serve on
GIPSA’s Grain Inspection Advisory
Committee.

DATES: Form AD-755 must be received
not later than November 22, 2004.
ADDRESSES: Completed AD-755 forms
should be submitted to:

e E-Mail: Send form AD-755 via
electronic mail to
Terri.L.Henry@usda.gov.

e Mail: Send hardcopy of completed
form to Terri Henry, GIPSA, USDA,
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1400 Independence Ave., SW., Room
1647-S, Stop 3604, Washington, DC
20250-3604.

e Fax: Send form AD-755 by
facsimile transmission to: (202) 690—
6755.

e Hand Delivery or Gourier: Deliver
form AD-755 to: Terri Henry, GIPSA,
USDA, 1400 Independence Ave., SW.,
Room 1647-S, Stop 3604, Washington,
DC 20250-3604.

SUPPLEMENTARY INFORMATION: Under
authority of section 21 of the United
States Grain Standards Act (Act) as
amended, the Secretary of Agriculture
established the Grain Inspection
Advisory Committee (Advisory
Committee) on September 29, 1981, to
provide advice to the Administrator on
implementation of the Act. Section 21 of
the United States Grain Standards Act
Amendments of 2000, Public Law 106—
580, extended the authority for the
Advisory Committee through September
30, 2005.

The Advisory Committee presently
consists of 15 members, appointed by
the Secretary, who represent the
interests of grain producers, processors,
handlers, merchandisers, consumers,
and exporters, including scientists with
expertise in research related to the
policies in section 2 of the Act.
Members of the Advisory Committee
serve without compensation. They are
reimbursed for travel expenses,
including per diem in lieu of
subsistence, for travel away from their
homes or regular places of business in
performance of Advisory Committee
service, as authorized under section
5703 of title 5, United States Code.
Alternatively, travel expenses may be
paid by Committee members.

Nominations are being sought for
persons to serve on the Advisory
Committee to replace the four members
and the one alternate member whose
terms will expire March 2005.

Persons interested in serving on the
Advisory Committee, or in nominating
individuals to serve, should contact:
GIPSA, by telephone (tel: 202—-205—
8281), fax (fax: 202—690-2755), or
electronic mail (e-mail:
Terri.L.Henry@usda.gov) and request
Form AD-755. Form AD-755 may also
be obtained via the Internet through
GIPSA’s homepage at: http://
www.usda.gov/gipsa/advcommittee/
ad755.pdf. Nominations are open to all
individuals without regard to race,
color, religion, sex, national origin, age,
mental or physical handicap, marital
status, or sexual orientation. To ensure
that recommendations of the Committee
take into account the needs of the
diverse groups served by the

Department, membership shall include,
to the extent practicable, individuals
with demonstrated ability to represent
minorities, women, and persons with
disabilities.

The final selection of Advisory
Committee members and alternates will
be made by the Secretary.

Donna Reifschneider,

Administrator, Grain Inspection, Packers and
Stockyards Administration.

[FR Doc. 04-21083 Filed 9-20—04; 8:45 am]
BILLING CODE 3410-EN-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-831]

Fresh Garlic From the People’s
Republic of China: Rescission of
Antidumping Duty New Shipper
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Rescission of Antidumping Duty
New Shipper Review.

SUMMARY: On June 30, 2004, the
Department of Commerce (the
Department) initiated a new shipper
review of the antidumping duty order
on fresh garlic from the People’s
Republic of China covering the period
November 1, 2003, through April 30,
2004. See Fresh Garlic from the People’s
Republic of China: Notice of Initiation
of New Shipper Antidumping Duty
Review, 69 FR 40868 (July 7, 2003)
(Initiation Notice). This new shipper
review covered one exporter, Shandong
Jining Jinshan Textile Co., Ltd. (Jining
Jinshan). For the reasons discussed
below, we are rescinding the review of
Jining Jinshan.

DATES: Effective September 21, 2004.
FOR FURTHER INFORMATION CONTACT:
Sochieta Moth or Charles Riggle at (202)
482-0168 and (202) 482-0650,
respectively, NME Office, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230.
SUPPLEMENTARY INFORMATION:

Background

On May 28, 2004, the Department
received a timely request for a new
shipper review of the antidumping duty
order on fresh garlic from the People’s
Republic of China (PRC) from Jining
Jinshan, a producer of subject
merchandise sold to the United States.
On June 30, 2004, the Department

initiated this new shipper review
covering the period November 1, 2003,
through April 30, 2004. Based on
evidence contained in Jining Jinshan’s
request for a new shipper review, the
Department also launched a
middleman-dumping inquiry on Jining
Jinshan’s exporter, H & T Trading
Company. See Initiation Notice. On
August 18, 2004, Jining Jinshan
withdrew its request for review.

Scope of the Antidumping Duty Order

The products subject to this
antidumping duty order are all grades of
garlic, whole or separated into
constituent cloves, whether or not
peeled, fresh, chilled, frozen,
provisionally preserved, or packed in
water or other neutral substance, but not
prepared or preserved by the addition of
other ingredients or heat processing.
The differences between grades are
based on color, size, sheathing, and
level of decay.

The scope of this order does not
include (a) garlic that has been
mechanically harvested and that is
primarily, but not exclusively, destined
for non-fresh use or (b) garlic that has
been specially prepared and cultivated
prior to planting and then harvested and
otherwise prepared for use as seed.

The subject merchandise is used
principally as a food product and for
seasoning. The subject garlic is
currently classifiable under subheadings
0703.20.0000, 0710.80.7060,
0710.80.9750, 0711.90.6000, and
2005.90.9500 of the Harmonized Tariff
Schedule of the United States (HTSUS).
Although the HTSUS subheadings are
provided for convenience and customs
purposes, the written description of the
scope of this proceeding is dispositive.

In order to be excluded from
antidumping duties, garlic entered
under the HTSUS subheadings listed
above that is (1) mechanically harvested
and primarily, but not exclusively,
destined for non-fresh use, or (2)
specially prepared and cultivated prior
to planting and then harvested and
otherwise prepared for use as seed, must
be accompanied by declarations to the
U.S. Customs and Border Protection
(CBP) to that effect.

Rescission of New Shipper Review

Pursuant to 19 CFR 351.214(f)(1), the
Department may rescind a new shipper
review if a party that requested a review
withdraws its request not later than 60
days after the date of publication of
notice of initiation of the requested
review. Jining Jinshan withdrew its
request for a new shipper review on
August 18, 2004, before the expiration
of the 60-day deadline. We find no
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compelling reason not to permit
withdrawal of the request for this new
shipper review. Specifically, we had not
started reviewing information for
purposes of calculating an antidumping
duty margin for Jining Jinshan.
Furthermore, we did not receive any
submissions opposing Jining Jinshan’s
withdrawal of its request for review. For
these reasons, we have accepted Jining
Jinshan’s withdrawal and are rescinding
the new shipper review of the
antidumping duty order on fresh garlic
from the PRC with respect to Jining
Jinshan in accordance with 19 CFR
351.214(f)(1). We are also terminating
our middleman-dumping inquiry on
exporter H & T Trading Company.

Cash Deposits

The Department will notify CBP that
bonding is no longer permitted to fulfill
security requirements for shipments
from Jining Jinshan of fresh garlic from
the PRC entered, or withdrawn from
warehouse, for consumption in the
United States on or after the publication
of this notice of rescission of
antidumping duty new shipper review
in the Federal Register. Further,
effective upon publication of this notice,
for all shipments of the subject
merchandise exported by Jining Jinshan
and entered, or withdrawn from
warehouse, for consumption, the cash
deposit rate will be the PRC-wide rate,
which is 376.67 percent.

Notification to Parties Subject to
Administrative Protective Orders

This notice serves as a reminder to
parties subject to administrative
protective orders (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with section 351.305(a)(3) of the
Department’s regulations. Timely
written notification of the return/
destruction of APO material or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and terms of an
APO is a violation which is subject to
sanctions.

We are issuing and publishing this
determination and notice in accordance
with sections 751(a)(2)(B) and 777(i)(1)
of the Tariff Act of 1930, as amended.

Date: September 15, 2004.

Jeffrey A. May,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. E4-2286 Filed 9-20-04; 8:45 am]
BILLING CODE 3510-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-533-824]

Notice of Initiation of Antidumping
Duty Changed Circumstances Review:
Polyethylene Terephthalate Film, Sheet
and Strip (PET Film) from India

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: In accordance with section
751(b)(1) of the Tariff Act of 1930, as
amended (the Act), and 19 CFR
351.216(b), Jindal Poly Films Limited
(Jindal Poly Films) requested that the
Department of Commerce (the
Department) conduct a changed
circumstances review of the
antidumping duty order on PET film
from India. In response to this request,
the Department is initiating a changed
circumstances review of the
antidumping duty order on PET film
from India.

EFFECTIVE DATE: September 21, 2004.
FOR FURTHER INFORMATION CONTACT:
Howard Smith or Michele Mire, Office
of AD/CVD Enforcement, Office 4,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW, Washington,
DC 20230; telephone (202) 482-5193 or
(202) 482—4711, respectively.
SUPPLEMENTARY INFORMATION:

Background

On July 29, 2004, Jindal Poly Films
requested that the Department conduct
an expedited changed circumstances
review of the antidumping duty order
on PET film from India pursuant to
section 751(b)(1) of the Act and 19 CFR
351.221(c)(3)(ii). Jindal Poly Films
claims to be the successor—in-interest to
Jindal Polyester Limited (Jindal). Jindal
Poly Films furnished a certificate of
change of name filed with the office of
the registrar of companies in India
showing that, effective April 19, 2004,
Jindal’s corporate name was changed to
Jindal Poly Films. See the July 29, 2004,
request of Jindal Poly Films at Exhibit
1.

On August 25, 2004, DuPont Teijin
Films, Mitsubishi Polyester Film of
America and Toray Plastics (America),
Inc., the petitioners to this proceeding,
notified the Department that they
oppose Jindal Poly Films’ request that
the Department conduct an expedited
antidumping duty changed
circumstances review. Petitioners’
objections are discussed below in the
initiation of review section of this
notice.

Scope of Review

Imports covered by this review are
shipments of PET film from India. The
products covered are all gauges of raw,
pretreated, or primed PET film, whether
extruded or coextruded. Excluded are
metallized films and other finished
films that have had at least one of their
surfaces modified by the application of
a performance—enhancing resinous or
inorganic layer of more than 0.00001
inches thick. Imports of PET film are
currently classifiable in the Harmonized
Tariff Schedule of the United States
(HTSUS) under item number
3920.62.00. HTSUS subheadings are
provided for convenience and customs
purposes. The written description of the
scope of this order is dispositive.

Initiation of Antidumping Duty
Changed Circumstances Review

Pursuant to section 751(b)(1) of the
Act, the Department will conduct a
changed circumstances review upon
receipt of information concerning, or a
request from an interested party for a
review of, an antidumping or
countervailing duty order which shows
changed circumstances sufficient to
warrant a review of the order. See 19
CFR 351.216(c). The information
submitted by Jindal Poly Films
regarding a change in the name of Jindal
shows changed circumstances sufficient
to warrant a review.

In changed circumstances reviews
involving a successor—in-interest
determination, the Department typically
examines several factors including, but
not limited to, changes in: (1)
management; (2) production facilities;
(3) supplier relationships; and (4)
customer base. See Brass Sheet and
Strip from Canada: Notice of Final
Results of Antidumping Administrative
Review, 57 FR 20460, 20462 (May 13,
1992) (Canadian Brass). While no single
factor or combination of factors will
necessarily be dispositive, the
Department generally will consider the
new company to be the successor to the
predecessor company if the resulting
operations are essentially the same as
those of the predecessor company. See,
e.g., Industrial Phosphoric Acid from
Israel: Final Results of Changed
Circumstances Review, 59 FR 6944,
6945 (February 14, 1994), and Canadian
Brass, 57 FR 20460. Thus, if the record
evidence demonstrates that, with
respect to the production and sale of the
subject merchandise, the new company
operates as the same business entity as
the predecessor company, the
Department may assign the new
company the cash deposit rate of its
predecessor. See, e.g., Fresh and Chilled
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Atlantic Salmon from Norway: Final
Results of Changes Circumstances
Antidumping Duty Administrative
Review, 64 FR 9979, 9980 (March 1,
1999). Although Jindal Poly Films
submitted information indicating that
Jindal was renamed Jindal Poly Films,
the information is insufficient for the
Department to preliminarily determine
Jindal Poly Films to be the successor—
in-interest to Jindal. Moreover, the
petitioners argue that Jindal Poly Films
experienced two significant changes in
management within three days of the
name change, and that it has undertaken
an expansion and restructuring of its
operations in connection with its
acquisition of Rexor. See Petitioners’
August 25, 2004, submission at Exhibits
1, 2, and 3. Petitioners also contend that
record evidence does not adequately
satisfy the Department’s criteria it
applies when making successor—in-
interest determinations.

Concerning Jindal Poly Films’ request
that the Department conduct an
expedited antidumping duty changed
circumstances review, the Department
has determined that it would be
inappropriate to expedite this action by
combining the preliminary results of
review with this notice of initiation, as
permitted under 19 CFR
351.221(c)(3)(ii). Because of the
interested parties’ differing views and
the Department’s need for additional
information, which we will address in
a questionnaire to be issued to Jindal
Poly Films, the Department finds that
expedited action in this review is
impracticable. See 19 CFR 351.216(e)
and 19 CFR 351.221(c)(3)(ii). Therefore,
the Department is not issuing the
preliminary results of its antidumping
duty changed circumstances review at
this time.

The Department will publish in the
Federal Register a notice of preliminary
results of antidumping duty changed
circumstances review, in accordance
with 19 CFR 351.221(b)(4) and 19 CFR
351.221(c)(3)(i). This notice will set
forth the factual and legal conclusions
upon which our preliminary results are
based and a description of any action
proposed based on those results.
Pursuant to 19 CFR 351.221(b)(4)(ii),
interested parties will have an
opportunity to comment on the
preliminary results of review. In
accordance with section 751(b)(4)(B) of
the Act and 19 CFR 351.216(e), the
Department will issue the final results
of its antidumping duty changed
circumstances review not later than 270
days after the date on which the review
is initiated.

During the course of this antidumping
duty changed circumstances review, we

will not change the cash deposit
requirements for the merchandise
subject to review, unless a change is
determined to be warranted pursuant to
the final results of this review.

This notice of initiation is in
accordance with sections 751(b)(1) of
the Act and

19 CFR 351.221(b)(1) of the
Department’s regulations.

Dated: September 10, 2004.
James J. Jochum,

Assistant Secretary for Import
Administration.

[FR Doc. E4—2284 Filed 9-20-04; 8:45 am]
BILLING CODE: 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-894 and A-570-895]

Certain Tissue Paper Products and
Certain Crepe Paper Products From
the People’s Republic of China: Notice
of Preliminary Determinations of Sales
at Less Than Fair Value, Affirmative
Preliminary Determination of Critical
Circumstances and Postponement of
Final Determination for Certain Tissue
Paper Products

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective: September 21, 2004.

FOR FURTHER INFORMATION CONTACT: Kit
Rudd or John Conniff, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—1385, or 482—1009,
respectively.

Preliminary Determination

We preliminarily determine that
certain tissue paper products and
certain crepe paper products from the
People’s Republic of China (“PRC”) are
being, or are likely to be, sold in the
United States at less than fair value
(“LTFV”), as provided in section 733 of
the Tariff Act of 1930, as amended (‘“‘the
Act”). The estimated margins of sales at
LTFV are shown in the “Suspension of
Liquidation” section of this notice.

Interested parties are invited to
comment on these preliminary
determinations. We will make our final
determinations no later than 75 days
after the date of publication of these
preliminary determinations for certain
crepe paper products and 135 days after
the date of publication of this
preliminary determination for certain
tissue paper products.

Case History

On February 17, 2004, Seaman Paper
Company of Massachusetts, Inc.,
American Crepe Corporation, Eagle
Tissue LLC, Garlock Printing &
Converting, Inc., and the Paper, Allied-
Industrial, Chemical and Energy
Workers International Union AFL-CIO,
CLC (hereafter known as, ‘“Petitioners”’)
filed, in proper form, a petition on
imports of certain tissue paper products
and certain crepe paper products from
the PRC. On February 18, 2004,
February 20, 2004, February 24, 2004,
and February 27, 2004, the Department
requested Petitioners to clarify certain
aspects of the Petition. On February 23,
2004, February 24, 2004, February 27,
2004, and March 3, 2004, Petitioners
submitted responses to the Department’s
requests for clarification. On March 15,
2004, the Department published the
initiation of these antidumping duty
investigations (see Notice of Initiation of
Antidumping Duty Investigations:
Certain Tissue Paper Products and
Certain Crepe Paper Products from the
People’s Republic of China, 69 FR
12128) (“Initiation Notice”).

Respondent Selection

On March 17, 2004, the Department
sent a letter to potential respondents
requesting the quantity and value of all
exports to the United States. On March
17, 2004, the Department notified the
Commercial Secretary at the Embassy of
the PRC of the initiation of these
antidumping duty investigations and its
request for quantity and value
information with regard to exports to
the United States. On March 25, 2004,
Cleo Inc., Crystal Products Inc., and
Marvel Products, Inc., importers of
tissue paper products and China
National Aero-Technology Import &
Export Xiamen Corporation (“‘China
National”), an exporter of tissue paper
recommended the Department to collect
separate quantity and value data for
retail reams of tissue paper and for all
other exports of tissue paper for the
purposes of selecting mandatory
respondents in the tissue paper
investigation. On March 30, 2004,
Petitioners urged the Department to
reject the importers’ and China
National’s request to collect separate
quantity and value data on the basis that
the Department considers all forms of
tissue paper as one class or kind of
merchandise.

On March 30, 2004, we received
tissue paper quantity and value
responses from the following
companies: Standard Quality Corp.,
Fujian Xinjifu Enterprises, Co., Ltd.
(“Fujian Xinjifu Enterprises”), Qingdao
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Wenlong Co., Ltd. (“Qingdao
Wenlong”’), Qingdao Kyung—E Gift Co.,
Ltd., Hunan Winco Light Industry
Products Import & Export Co., Ltd.
(“Hunan Winco Light”) , China
National, Fuzhou Light Industry Import
& Export Co., Ltd. (“Fuzhou Light”),
Fujian Provincial Shaowu City
Huaguang Special Co., Ltd.
(“Huanguang”), Fujian Nanping
Investment & Enterprise Co. (“Fujian
Nanping”), Guilin Qifeng Paper Co. Ltd.
(“Guilin”), Ningbo Feihong Stationary
Limited Company (“Ningbo”),
Everlasting Business & Industry
Corporation, Ltd. (“Everlasting Business
and Industry”’), Anhui Light Industrial
Import & Export Co., Ltd. (“Anhui
Light”), Fujian Naoshan Paper Industry
Group Co., Ltd. (“Fujian Naoshan”’),
Samsam Production Limited &
Guangzhou Baxi Printing Products
Limited (““Samsam”’), Max Fortune
Industrial Limited, and Fuzhou
Magicpro Gifts Co., Ltd. (“Magicpro”).

On March 30, 2003, we received crepe
paper quantity and value responses
from the following companies:
Huaguang, Fuzhou Light, Everlasting
Business and Industry, Fujian Nanping,
Fujian Xinjifu Enterprises, and Ningbo
Spring.

On April 5, 2004, China National re-
filed its quantity and value data noting
that the company had found two errors
in its quantity and value figures. On
April 7, 2004, an interested party, who
wished not to have his name disclosed
to the public, filed a declaration with
the Department in response to the
quantity and value data filed by the
Chinese exporters/producers. The
interested party believed that there were
instances of overstated export volumes,
multiple companies reporting exports
made by only one company, products
not covered by these investigations, and
the inclusion of sales to third countries.
In response to this information, on April
12, 2004, the Department requested
from parties who filed quantity and
value responses to confirm their
initially reported figures. All parties that
initially filed quantity and value
responses replied to the Department’s
request.

On April 27, 2004, the Department
selected Fujian Naoshan and China
National as mandatory tissue paper
respondents and Huaguang and Fuzhou
Light as mandatory crepe paper
respondents. See Memorandum To
Joseph A. Spetrini, Deputy Assistant
Secretary for Import Administration,
Group III, From, Edward C. Yang, Office
Director, Selection of Respondents for
the Antidumping Investigation of
Certain Tissue Paper Products from the
PRC, dated April 27, 2004 (“ Tissue

Respondent Selection Memo”) and
Memorandum To Joseph A. Spetrini,
Deputy Assistant Secretary for Import
Administration, Group III, From,
Edward C. Yang, Office Director,
Selection of Respondents for the
Antidumping Investigation of Certain
Crepe Paper Products from the PRC,
dated April 27, 2004 (“Crepe
Respondent Selection Memo”’). On April
28, 2004, the Department issued
Sections A, C, and D of the antidumping
questionnaire to the mandatory
respondents and to the Commercial
Secretary at the Embassy of the PRC. On
April 29, 2004, Magicpro requested that
the Department reconsider its limit of
two mandatory respondents in each
investigation and include Magicpro as a
third mandatory respondent.
Additionally, Magicpro requested that it
be considered a voluntary respondent in
both investigations. Magicpro withdrew
its request to be a voluntary respondent
in the tissue paper investigation on June
25, 2004.

Physical Characteristics

On April 5, 2004, the Department sent
letters to all potential respondents who
filed quantity and value responses
requesting comments on the appropriate
physical characteristics of tissue and
crepe paper products. On April 16,
2004, the Department received
comments from Petitioners, Fujian
Naoshan, China National, Huaguang,
Fuzhou Light, and Guilin. On May 10,
2004, the Department invited interested
parties to comment on draft physical
characteristics. On May 17, 2004, the
Department received comments from
Petitioners and China National. On May
24, 2004, the Department issued the
final physical characteristics to the
mandatory respondents.

Mandatory Respondents

Fujian Naoshan submitted its
responses to the Department’s standard
questionnaire on May 25, 2004 and June
18, 2004. Petitioners submitted
comments on Fujian Naoshan’s A, C,
and D responses on June 3, 2004, and
July 2, 2004. The Department issued
supplemental questionnaires to Fujian
Naoshan on June 21, 2004, and July 12,
2004. Fujian Naoshan filed their
responses to the Department’s
supplemental questionnaires on July 2,
2004, August 9, 2004, and August 11,
2004. Petitioners filed additional
comments on Fujian Naoshan’s
supplemental responses on August 18,
2004.

China National submitted its
responses to the Department’s standard
questionnaire on May 28, 2004 and June
28, 2004. Petitioners submitted

comments on China National’s A, C, and
D responses on June 4, 2004, July 9,
2004, July 20, 2004, and August 13,
2004. The Department issued
supplemental questionnaires to China
National on June 21, 2004, July 19,
2004, August 6, 2004, and August 27,
2004. China National filed their
responses to the Department’s
supplemental questionnaires on July 12,
2004, August 9, 2004, August 13, 2004,
and September 3, 2004. Petitioners filed
comments on China National’s
supplemental responses on August 13,
2004, and August 18, 2004. On August
19, 2004, China National filed rebuttal
comments to Petitioners’ August 13,
2004, comments. On August 20, 2004,
China National filed rebuttal comments
to Petitioners’ August 18, 2004,
comments.

Huaguang filed its Section A response
on May 27, 2004. On June 3, 2004, the
Department issued a supplemental
questionnaire to Huaguang requesting
the company to clarify whether it had
direct exports to the United States. On
June 7, 2004, Huaguang filed its
response stating that the company did
not have any direct exports to the
United States. On June 23, 2004, the
Department de-selected Huaguang as a
mandatory respondent because
Huaguang is not an exporter of the
subject merchandise. The Department
selected Magicpro as a mandatory
respondent (see Memorandum To Jeff
May, From Edward Yang, titled De-
selection of Mandatory Respondent,
Huaguang and Selection of Magicpro In
the Antidumping Investigation of
Certain Crepe Paper Products from the
PRC.) Additionally, the Department
noted that it will not consider further
whether a separate rate is appropriate
for Huaguang, as separate rates in an
investigation are applied only to
exporters during the period of
investigation.

Magicpro submitted its responses to
the Department’s standard questionnaire
on May 19, 2004, June 25, 2004, and
June 28, 2004. Petitioners submitted
comments on Magicpro’s A, C, and D
responses on June 29, 2004, and July 7,
2004. The Department issued
supplemental questionnaires to
Magicpro on July 1, 2004, and July 19,
2004. Magicpro filed its supplemental
section A responses on July 14, 2004.
On August 2, 2004, Magicpro did not
file its response to the Department’s C
and D supplemental questionnaire. On
August 10, 2004, Magicpro filed a letter
with the Department stating that it no
longer wishes to participate in the crepe
paper investigation.

Fuzhou Light submitted its responses
to the Department’s standard
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questionnaire on May 28, 2004 and June
18, 2004. Petitioners submitted
comments on Fuzhou Light’s A, C, and
D responses on June 4, 2004, and June
29, 2004. The Department issued
supplemental questionnaires to Fuzhou
Light on June 22, 2004, and July 12,
2004. Fuzhou Light filed its response to
the Department’s section A
supplemental questionnaire on July 13,
2004. On August 2, 2004, Fuzhou Light
filed a letter with the Department stating
that it is no longer participating in the
crepe paper investigation. Petitioners
filed comments regarding the crepe
paper investigation on August 18, 2004.

On July 22, 2004, the Department
issued a letter to all mandatory
respondents clarifying the units of
measure reporting requirements for the
factors of production (“FOP”’). On July
29, 2004, the Department issued a letter
to Fujian Naoshan and Fuzhou Light
requesting clarification on the
respondents’ selection of date of sale.

Critical Circumstances

On June 18, 2004, Petitioners alleged
that critical circumstances exist with
respect to imports of tissue paper and
crepe paper products. On June 30, 2004,
the Department requested that Fujian
Naoshan, China National, Magicpro, and
Fuzhou Light submit monthly shipment
data for 2001, 2002, 2003 and January
through June 2004. Fujian Naoshan
submitted its monthly shipment data on
July 15, 2004, and amended data on July
16, 2004. China National submitted
monthly shipment data on July 20, 2004
and amended data on July 26, 2004, and
August 13, 2004. Magicpro submitted its
monthly shipment data on July 20,
2004. Fuzhou Light submitted its
monthly shipment data on July 23,

2004.

Petitioners submitted comments on
the respondents’ critical circumstances
data on the following dates: July 20,
2004 (Fujian Naoshan and China
National), July 23, 2004 (Magicpro), and
July 26, 2004 (China National), and
August 6, 2004 (Fujian Naoshan). On
August 2, 2004, the Department
requested that China National segregate
subject and non-subject merchandise in
its monthly shipment data for 2004 to
conform to its reporting methodology
for 2003. On August 6, 2004, the
Department asked China National to
report its critical circumstances data on
a per-kilogram basis rather than a per-
package basis. China National submitted
its critical circumstances data
incorporating these changes on August
13, 2004. See Critical Circumstances
section of this notice.

Surrogate Country and Surrogate Values

On June 9, 2004, the Department sent
a letter to all interested parties
requesting comments on the appropriate
surrogate country and publicly available
information to value FOPs. On June 16,
2004, Petitioners filed comments
concerning the selection of the
appropriate surrogate country in these
investigations. On July 28, 2004,
Petitioners, Magicpro, and China
National filed publicly available
information to value FOPs. On August
2, 2004, the Department selected India
as the appropriate surrogate country for
the purposes of these investigations. See
Memorandum To The File, Through
Edward C. Yang, Office Director, titled
Antidumping Duty Investigations on
Certain Tissue Paper Products and
Certain Crepe Paper Products from the
People’s Republic of China: Selection of
a Surrogate Country. On August 9, 2004,
Petitioners filed additional comments
on publicly available factor value
information. On August 18, 2003, China
National filed additional comments on
publicly available factor value
information.

Section A Respondents

On May 19, 2004, the Department
received Section A responses from
Fujian Xinjifu Enterprises (tissue and
crepe), Anhui Light (tissue), B.A.
Marketing and Industrial Co., Ltd. (“BA
Marketing”) (tissue), Ningbo (tissue and
crepe), Hunan Winco Light (tissue), and
Magicpro (tissue), hereafter known as
“Section A Respondents”. On May 26,
2004, the Department received Section
A responses from Qingdao Wenlong
(tissue), Max Fortune (tissue), and
Samsam (tissue). On May 27, 2004, the
Department received Section A
responses from Everlasting Business and
Industry (tissue and crepe) and Guilin
(tissue and crepe). On May 28, 2004, the
Department received Section A
responses from Fujian Nanping (tissue
and crepe) and Fuzhou Light (tissue).

On June 25, 2004, Magicpro withdrew
its request to be considered as a
voluntary respondent in the tissue paper
investigation. On July 15, 2004, the
Department asked Guilin to re-file its
responses because the Department noted
the tissue paper and crepe paper
responses were identical in form and
substance. On July 16, 2004, the
Department issued supplemental
Section A questionnaires to all
companies that filed a Section A
response with the Department except
Guilin. On July 19, 2004, Guilin stated
that it only sold tissue paper to the
United States and therefore would like
to be considered for only a tissue paper

separate rate. Ningbo filed its
supplemental Section A responses on
July 28, 2004 (tissue), and on August 11,
2004 (crepe). On July 30, 2004, the
Department received supplemental
Section A responses from Fujian Xinjifu
Enterprises and Hunan Winco Light. On
August 4, 2004, the Department
received supplemental Section A
responses from Qingdao Wenlong,
Everlasting Business & Industry,
Magicpro, BA Marketing, Max Fortune,
and Samsam. On August 6, 2004, the
Department received supplemental
Section A responses from Fuzhou Light
and Fujian Nanping.

On July 29, 2004, Anhui Light filed its
Supplemental Section A response. On
August 4, 2004, the Department
requested that Anhui Light re-file their
supplemental Section A response due to
improper filing. The Department did not
receive a supplemental Section A
response following the Department’s
August 4, 2004 letter. On August 10,
2004, the Department received a
supplemental Section A response from
Guilin.

Postponement of Preliminary
Determination

On July 1, 2004, Petitioners requested
that the Department extend the deadline
for issuance of the preliminary
determinations in these investigations
by 30 days, or until August 25 2004, to
allow the Department to fully analyze
and consider the information and
arguments presented by parties in these
investigations. On July 12, 2004, the
Department postponed the preliminary
determination by 30 days, to August 25,
2004 (see Certain Tissue Paper Products
and Certain Crepe Paper Products From
the People’s Republic of China:
Postponement of the Preliminary
Determinations of the Antidumping
Duty Investigations 69 FR 41785). On
August 25, 2004, the Department
postponed the preliminary
determination by an additional 20 days
to no later than September 14, 2004. See
Certain Tissue Paper Products and
Certain Crepe Paper Products from the
People’s Republic of China:
Postponement of the Preliminary
Determination of the Antidumping duty
Investigations, 69 FR 53414 (August 31,
2004). On September 10, 2004,
Petitioners requested that the
Department resort to total adverse facts
available because China national failed
to report complete and accurate
company-specific FOP data.

Postponement of Final Determination

Section 735(a) of the Act provides that
a final determination may be postponed
until no later than 135 days after the
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date of the publication of the
preliminary determination if, in the
event of an affirmative preliminary
determination, a request for such
postponement is made by exporters who
account for a significant proportion of
exports of the subject merchandise or, in
the event of a negative preliminary
determination, a request for such
postponement is made by the
Petitioners. Section 351.210(e)(2) of the
Department’s regulations requires that
requests by respondents for
postponement of a final determination
be accompanied by a request for an
extension of the provisional measures
from a four-month period to not more
than six months.

On September 14, 2004, China
National requested that, in the event of
an affirmative preliminary
determination in the tissue paper
investigation, the Department postpone
its final determination for tissue paper
products until 135 days after the
publication of the preliminary
determination. All requests included a
request to extend the provisional
measures to not more than six months
after the publication of the preliminary
determination. Accordingly, because we
have made an affirmative preliminary
determination and the requesting parties
account for a significant proportion of
the exports of the subject merchandise,
we have postponed the final
determination for tissue paper products
until no later than 135 days after the
date of publication of the preliminary
determination and are extending the
provisional measures accordingly as
requested by China National.

We have received no such requests
from any of the respondents in the
investigation of certain crepe paper
products at this time, and thus the
investigation will proceed as scheduled.

Period of Investigation

The POI is July 1, 2003, through
December 31, 2003. This period
corresponds to the two most recent
fiscal quarters prior to the month of the
filing of the Petition (February 17,
2004). See 19 CFR 351.204(b)(1).

Scope of Investigation

Tissue Paper Products

The tissue paper products subject to
investigation are cut-to-length sheets of
tissue paper having a basis weight not
exceeding 29 grams per square meter.
Tissue paper products subject to this
investigation may or may not be
bleached, dye-colored, surface-colored,
glazed, surface decorated or printed,
sequined, crinkled, embossed, and/or
die cut. The tissue paper subject to this

investigation is in the form of cut-to-
length sheets of tissue paper with a
width equal to or greater than one-half
(0.5) inch. Subject tissue paper may be
flat or folded, and may be packaged by
banding or wrapping with paper or film,
by placing in plastic or film bags, and/
or by placing in boxes for distribution
and use by the ultimate consumer.
Packages of tissue paper subject to this
investigation may consist solely of
tissue paper of one color and/or style, or
may contain multiple colors and/or
styles.

The merchandise subject to this
investigation does not have specific
classification numbers assigned to them
under the Harmonized Tariff Schedule
of the United States (HTSUS). Subject
merchandise may be under one or more
of several different subheadings,
including: 4802.30; 4802.54; 4802.61;
4802.62; 4802.69; 4804.39; 4806.40;
4808.30; 4808.90; 4811.90; 4823.90;
4820.50.00; 4802.90.00; 4805.91.90;
9505.90.40. The tariff classifications are
provided for convenience and U.S.
Customs and Border Protection (“CBP”’)
purposes; however, the written
description of the scope of these
investigations is dispositive.

Excluded from the scope of this
investigation are the following tissue
paper products: (1) Tissue paper
products that are coated in wax,
paraffin, or polymers, of a kind used in
floral and food service applications; (2)
tissue paper products that have been
perforated, embossed, or die-cut to the
shape of a toilet seat, i.e., disposable
sanitary covers for toilet seats; (3) toilet
or facial tissue stock, towel or napkin
stock, paper of a kind used for
household or sanitary purposes,
cellulose wadding, and webs of
cellulose fibers (HTS 4803.00.20.00 and
4803.00.40.00).

Crepe Paper Products

Crepe paper products subject to this
investigation have a basis weight not
exceeding 29 grams per square meter
prior to being creped and, if
appropriate, flame-proofed. Crepe paper
has a finely wrinkled surface texture
and typically but not exclusively is
treated to be flame-retardant. Crepe
paper is typically but not exclusively
produced as streamers in roll form and
packaged in plastic bags. Crepe paper
may or may not be bleached, dye-
colored, surface-colored, surface
decorated or printed, glazed, sequined,
embossed, die-cut, and/or flame-
retardant. Subject crepe paper may be
rolled, flat or folded, and may be
packaged by banding or wrapping with
paper, by placing in plastic bags, and/
or by placing in boxes for distribution

and use by the ultimate consumer.
Packages of crepe paper subject to this
investigation may consist solely of crepe
paper of one color and/or style, or may
contain multiple colors and/or styles.
The merchandise subject to this
investigation does not have specific
classification numbers assigned to them
under the HTSUS. Subject merchandise
may be under one or more of several
different subheadings, including:
4802.30; 4802.54; 4802.61; 4802.62;
4802.69; 4804.39; 4806.40; 4808.30;
4808.90; 4811.90; 4818.90; 4823.90;
9505.90.40. The tariff classifications are
provided for convenience and customs
purposes; however, the written
description of the scope of these
investigations is dispositive.

Facts Available

Section 776(a)(2) of the Act provides
that the Department shall apply “facts
otherwise available” if, inter alia, an
interested party or any other person (A)
withholds information that has been
requested; (B) fails to provide
information within the deadlines
established, or in the form or manner
requested by the Department, subject to
subsections (c)(1) and (e) of section 782;
(C) significantly impedes a proceeding;
or (D) provides information that cannot
be verified as provided by section 782(1)
of the Act. Section 776(b) of the Act
further provides that an adverse
inference may be used when a party has
failed to cooperate by not acting to the
best of its ability to comply with a
request for information.

Where the Department determines
that a response to a request for
information does not comply with the
request, section 782(d) of the Act
provides that the Department will so
inform the party submitting the
response and will, to the extent
practicable, provide that party the
opportunity to remedy or explain the
deficiency. If the party fails to remedy
the deficiency within the applicable
time limits, the Department may, subject
to section 782(e) of the Act, disregard all
or part of the original and subsequent
responses, as appropriate. Section
782(e) of the Act provides that the
Department ““shall not decline to
consider information that is submitted
by an interested party and is necessary
to the determination but does not meet
all applicable requirements established
by the administering authority” if the
information is timely, can be verified,
and is not so incomplete that it cannot
be used, and if the interested party acted
to the best of its ability in providing the
information. Where all of these
conditions are met, the statute requires
the Department to use the information,
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if it can do so without undue
difficulties.

For the reasons discussed below, we
determine that the use of partial adverse
facts available (““AFA”) is appropriate
for the preliminary determination with
respect to China National in the tissue
paper investigation and total AFA is
appropriate for the preliminary
determination with respect to Magicpro
and Fuzhou Light in the crepe paper
investigation.

Tissue Paper Investigation

China National’s Missing Factors of
Production

In the course of this investigation,
China National stated that its affiliated
converters of subject merchandise,
Putian City Hongye Paper Products, Co.
Ltd. (“Hongye”), Putian City Xingan
Paper & Plastic Co., Ltd. (“Xingan”), and
Putian City Chengxiang Qu Li Feng
Paper Products Ltd. (“Lifeng”’) receive
either jumbo rolls of tissue paper or
sheets of tissue paper from five
suppliers, both affiliated and
unaffiliated. In China National’s original
Section C and D filing, the company
provided FOPs from Hongye and Guilin.
The company stated that it attempted to
obtain FOPs from Fujian Naoshan,
however, Fujian Naoshan, ““a competitor
{and mandatory respondent in this
investigation}, declined to provide data
directly to China National and instead
has indicated that it will submit Section
D data directly to the Department in the
context of its own Section D response.”
See Response to the Questionnaire,
Section D dated June 28, 2004
(“Supplemental C and D).
Additionally, China National did not
provide FOPs for merchandise received
from Fuzhou Hunan Paper Products Co.,
Ltd. (“Hunan”’) and Fuzhou Bonded
Zone Jianye Packing Products Co., Ltd.
(“Jianye”) in its original Section C and
D response.

In the Department’s supplemental
questionnaire, dated July 19, 2004, the
Department requested that China
National obtain missing FOPs from
Hunan, Jianye, and Fujian Naoshan. The
Department also requested that if China
National was unable to obtain FOPs
from Hunan, Jianye, and Fujian
Naoshan that it provide documentary
evidence showing that these suppliers
are unwilling to supply their FOPs. In
China National’s supplemental C and D
response dated August 9, 2004, China
National stated that Fujian Naoshan,
Hunan, and Jianye refused to supply
their FOPs to China National. China
National provided correspondences
between itself and its suppliers showing
China National’s requests for FOP data

and Fujian Naoshan’s, Hunan’s, and
Jianye’s responses. In lieu of the FOPs
from Fujian Naoshan, Hunan, and
Jianye, China National stated that it has
calculated “applied percentages” to
“merge small amounts supplied by
unaffiliated suppliers into other
amounts supplied in order to avoid
fragmentation of calculations.” See
Supplemental C and D at page 21. China
National stated that “given the small
amounts involved and the generally
homogeneous nature of the product, we
believe this method is not distortive and
will facilitate the Department’s
calculations.” See Supplemental C and
D at 21. In place of the paper making
factors from Fujian Naoshan, China
National has reported its own usage
rates for jumbo rolls and cut-to-length
tissue paper purchased from Fujian
Naoshan. China National stated that
“allocations between paper-making,
jumbo rolls, and cut-to-length sheets
were made on the basis of usage by each
affiliated producer of white jumbo roll,
colored jumbo roll, white cut-to-length
sheets, colored cut-to-length sheets, and
printed sheets.” See Second
Supplemental C and D Response at 6.
After careful consideration, the
Department finds that China National
appropriately allocated usage rates
among paper making, jumbo rolls, and
cut-to-length tissue paper for production
of tissue paper.

In accordance with section 776(b) of
the Act, if the Department finds that “an
interested party failed to cooperate by
not acting to the best of its ability to
comply with a request for information,”
an adverse inference may be used in
determining the facts otherwise
available. Because Fujian Naoshan,
Jianye, and Hunan, which, as producers
of subject merchandise, are interested
parties to China National’s segment of
this proceeding, did not act to the best
of their ability by failing to provide the
FOP information requested by the
Department, we preliminary determine
that it is appropriate to make an adverse
inference pursuant to section 776(b) of
the Act with respect to the cut-to-length
tissue paper purchased by China
National from Fujian Naoshan, Jianye,
and Hunan. As AFA for the missing
FOPs for cut-to-length tissue paper
produced by Fujian Naoshan, we have
assigned a surrogate value of the
Petition normal value in U.S. dollars for
100 units of 7 x 20, 20-count, white fold
tissue paper converted to U.S. dollars
per kilogram. See Petition at Exhibit 30.
As facts available for the FOPs not
provided by Jianye and Hunan, we
calculated the percentage of missing
factors by summing the quantity of cut-

to-length tissue paper purchased by
China National from Jianye and Hunan
and dividing this quantity by the total
quantity of cut-to-length paper
purchases to arrive at a missing FOP
factor. We increased China National’s
usage rate for Fujian Naoshan cut-to-
length tissue paper with this calculated
missing FOP factor. See China National
Analysis Memo for calculation and
Supplemental C and D Response at
Exhibit 8.

China National’s Inks and Dyes

In China National’s Section D
response submitted to the Department
on June 28, 2004, the company did not
report its ink and dye usage on a
CONNUM-specific basis. Instead, China
National provided worksheets showing
the calculation of ink and dye usage
based on the color or pattern produced.
In the FOP databases, China National
reported the sum of the several dye
usage rates to make a single color and
the sum of various ink usage rates to
produce a particular pattern. Reporting
on the sum of dye and ink usage does
not permit the Department to assign
surrogate values to individual dyes and
individual inks. Therefore, in the
supplemental questionnaire dated
September 3, 2004, the Department
requested that China National revise its
ink and dye databases to “calculate
actual dye and ink usage on a CONNUM
specific basis rather than a pattern or
color specific basis.” In China
National’s second C and D response, the
company stated that it had provided
links between the ink and dye databases
and the FOP databases to allocate ink
and dye usage on a CONNUM-specific
basis. However, the Department finds
that the links provided in China
National’s September 3, 2004 data filing
do not permit a CONNUM-specific
allocation for dyes and inks.

In accordance with section
776(a)(2)(B) of the Act the Department is
assigning a facts available usage rate to
China National because it failed to
provide the data in the manner the
Department requested, which was to
revise its ink and dye databases so the
Department would be able to calculate
their usage on a CONNUM rather than
color-specific basis. Furthermore, in
accordance with section 776(b) of the
Act, if the Department finds that “an
interested party failed to cooperate by
not acting to the best of its ability to
comply with a request for information,”
an adverse inference may be used in
determining the facts otherwise
available. Because China National did
not act to the best of its ability by not
attempting to provide adequate linkages
between its ink and dye databases and
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the FOP databases to allocate dyes and
inks on a CONNUM-specific basis, we
preliminary determine that it is
appropriate to make an adverse
inference pursuant to section 776(b) of
the Act with respect to all China
National entities usage rates of inks and
dyes. The Department has selected the
highest surrogate value for dye and ink
from Indian Import Statistics and
applied this value to the sum of dyes
and the sum of inks, respectively,
reported in the company’s FOP
databases.

Crepe Paper Investigation

Section 776(a)(2) of the Act provides
that, if an interested party withholds
information requested by the
Department, fails to provide such
information by the deadline or in the
form or manner requested, significantly
impedes a proceeding, or provides
information which cannot be verified,
the Department shall use facts otherwise
available in reaching the applicable
determination. As noted above, both
Magicpro and Fuzhou Light informed
the Department in the course of this
investigation that they no longer wish to
participate in the crepe paper
investigation. As such Fuzhou Light and
Magicpro failed to demonstrate
entitlement to a separate rate and
therefore, we preliminarily determined
that the PRC-wide rate should apply to
them. See, e.g. Notice of Final
Determination of Sales at Less Than
Fair Value: Polyethylene Retail Carrier
Bags from the People’s Republic of
China, 69 FR 34125, 34127 (June 18,
2004).

Non-Market Economy Country

For purposes of initiation, the
Petitioners submitted LTFV analyses for
the PRC as a non-market economy. See
Initiation Notice. In every case
conducted by the Department involving
the PRC, the PRC has been treated as a
non-market economy (“NME”’) country.
In accordance with section 771(18)(C)(I)
of the Act, any determination that a
foreign country is an NME country shall
remain in effect until revoked by the
administering authority. See also
Tapered Roller Bearings and Parts
Thereof, Finished and Unfinished, From
the People’s Republic of China:
Preliminary Results 2001-2002
Administrative Review and Partial
Rescission of Review, 68 FR 7500
(February 14, 2003). When the
Department is investigating imports
from an NME, section 773(c)(1) of the
Act directs us to base the normal value
on the NME producer’s factors of
production, valued in an economically
comparable market economy that is a

significant producer of comparable
merchandise. The sources of individual
factor prices are discussed under the
“Factor Valuations” section, below.

Surrogate Country

When the Department is investigating
imports from an NME country, section
773(c)(1) of the Act directs it to base
normal value (“NV”’), in most
circumstances, on the NME producer’s
factors of production, valued in a
surrogate market economy country or
countries considered to be appropriate
by the Department. In accordance with
section 773(c)(4) of the Act, in valuing
the factors of production, the
Department shall utilize, to the extent
possible, the prices or costs of factors of
production in one or more market-
economy countries that are at a level of
economic development comparable to
that of the NME country and are
significant producers of comparable
merchandise. The sources of the
surrogate values we have used in this
investigation are discussed under the
NV section below.

The Department determined that
India, Indonesia, Sri Lanka, the
Philippines, Morocco, and Egypt are
countries comparable to the PRC in
terms of economic development. See
Memorandum from Ron Lorentzen to
James Doyle: Antidumping Duty
Investigation of Certain Tissue Paper
Products from the People’s Republic of
China: Request for a List of Surrogate
Countries, dated June 9, 2004 and See
Memorandum from Ron Lorentzen to
James Doyle: Antidumping Duty
Investigation of Certain Crepe Paper
Products from the People’s Republic of
China: Request for a List of Surrogate
Countries, dated June 9, 2004. We select
an appropriate surrogate country based
on the availability and reliability of data
from the countries. See Department
Policy Bulletin No. 04.1: Non-Market
Economy Surrogate Country Selection
Process (“Policy Bulletin’’), dated March
1, 2004. In this case, we have found that
India is a significant producer of
comparable merchandise, certain tissue
paper and crepe paper products, and
there is a greater availability and
reliability of data from India on such
merchandise than there is from other
potential surrogate countries. See
Antidumping Duty Investigations on
Certain Tissue Paper Products and
Certain Crepe Paper Products from the
People’s Republic of China: Selection of
a Surrogate Country, August 2, 2004
(“Surrogate Country Memo’’). Since our
issuance of the Surrogate Country
Memo, we have not received comments
from interested parties regarding this
issue.

Separate Rates

In proceedings involving NME
countries, the Department has a
rebuttable presumption that all
companies within the country are
subject to government control and thus
should be assessed a single antidumping
duty rate. It is the Department’s policy
to assign all exporters of merchandise
subject to investigation in an NME
country this single rate unless an
exporter can demonstrate that it is
sufficiently independent so as to be
entitled to a separate rate. The two
tissue paper mandatory respondents and
the Section A tissue paper and crepe
paper respondents have provided
company-specific information and each
has stated that it met the standards for
the assignment of a separate rate.

We have considered whether each
PRC company is eligible for a separate
rate. The Department’s separate-rate test
is not concerned, in general, with
macroeconomic/border-type controls,
e.g., export licenses, quotas, and
minimum export prices, particularly if
these controls are imposed to prevent
dumping. The test focuses, rather, on
controls over the investment, pricing,
and output decision-making process at
the individual firm level. See Certain
Cut-to-Length Carbon Steel Plate from
Ukraine: Final Determination of Sales at
Less than Fair Value, 62 FR 61754,
61757 (November 19, 1997), and
Tapered Roller Bearings and Parts
Thereof, Finished and Unfinished, from
the People’s Republic of China: Final
Results of Antidumping Duty
Administrative Review, 62 FR 61276,
61279 (November 17, 1997).

To establish whether a firm is
sufficiently independent from
government control of its export
activities to be entitled to a separate
rate, the Department analyzes each
entity exporting the subject
merchandise under a test arising from
the Notice of Final Determination of
Sales at Less Than Fair Value: Sparklers
from the People’s Republic of China, 56
FR 20588 (May 6, 1991) (““‘Sparklers™),
as amplified by Notice of Final
Determination of Sales at Less Than
Fair Value: Silicon Carbide from the
People’s Republic of China, 59 FR 22585
(May 2, 1994) (“Silicon Carbide”). In
accordance with the separate-rates
criteria, the Department assigns separate
rates in NME cases only if respondents
can demonstrate the absence of both de
jure and de facto governmental control
over export activities.

1. Absence of De Jure Control

The Department considers the
following de jure criteria in determining
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whether an individual company may be
granted a separate rate: (1) An absence
of restrictive stipulations associated
with an individual exporter’s business
and export licenses; (2) any legislative
enactments decentralizing control of
companies; and (3) other formal
measures by the government
decentralizing control of companies. See
Sparklers, 56 FR at 20589. Our analysis
shows that the evidence on the record
supports a preliminary finding of de
jure absence of governmental control
based on the following: (1) An absence
of restrictive stipulations associated
with the individual exporter’s business
and export licenses; (2) the applicable
legislative enactments decentralizing
control of the companies; and (3) any
other formal measures by the
government decentralizing control of
companies. See Memorandum to
Edward C. Yang, Senior Enforcement
Coordinator, China/NME Group, Import
Administration, from Hallie Zink, Case
Analyst through James C. Doyle,
Program Manager, Certain Tissue Paper
Products and Certain Crepe Paper
Products from the People’s Republic of
China: Separate Rates for Producers/
Exporters that Submitted Questionnaire
Responses, dated September 14, 2004
(“Separate Rates Memo™).

2. Absence of De Facto Control

Typically the Department considers
four factors in evaluating whether each
respondent is subject to de facto
governmental control of its export
functions: (1) Whether the export prices
are set by or are subject to the approval
of a governmental agency; (2) whether
the respondent has authority to
negotiate and sign contracts and other
agreements; (3) whether the respondent
has autonomy from the government in
making decisions regarding the
selection of management; and (4)
whether the respondent retains the
proceeds of its export sales and makes
independent decisions regarding
disposition of profits or financing of
losses. See Silicon Carbide, 59 FR at
22586-87; see also Notice of Final
Determination of Sales at Less Than
Fair Value: Furfuryl Alcohol From the
People’s Republic of China, 60 FR
22544, 22545 (May 8, 1995). The
Department has determined that an
analysis of de facto control is critical in
determining whether respondents are,
in fact, subject to a degree of
governmental control which would
preclude the Department from assigning
separate rates.

We determine that, for the mandatory
tissue paper respondents and certain
Section A tissue and crepe paper
respondents, the evidence on the record

supports a preliminary finding of de
facto absence of governmental control
based on record statements and
supporting documentation showing the
following: (1) Each exporter sets its own
export prices independent of the
government and without the approval of
a government authority; (2) each
exporter retains the proceeds from its
sales and makes independent decisions
regarding disposition of profits or
financing of losses; (3) each exporter has
the authority to negotiate and sign
contracts and other agreements; and (4)
each exporter has autonomy from the
government regarding the selection of
management.

Therefore, the evidence placed on the
record of this investigation by the
mandatory tissue paper respondents and
certain Section A tissue and crepe paper
respondents demonstrates an absence of
government control, both in law and in
fact, with respect to each of the
exporter’s exports of the merchandise
under investigation, in accordance with
the criteria identified in Sparklers and
Silicon Carbide. As a result, for the
purposes of this preliminary
determination, we have granted
separate, company-specific rates to the
tissue paper mandatory respondents and
certain Section A respondents which
shipped certain tissue paper and certain
crepe paper to the United States during
the POL. For a full discussion of this
issue and list of Section A respondents,
please see the Separate-Rates Memo.

PRC-Wide Rate

The Department has data that
indicates there are more known
exporters of certain tissue paper and
certain crepe paper products from the
PRC during the POI than responded to
our quantity and value (“Q&V”’)
questionnaire. See Tissue Respondent
Selection Memo and Crepe Respondent
Selection Memo. We issued the Q&V
questionnaire to 74 known Chinese
exporters of tissue paper and 73 known
Chinese exporters of crepe paper, as
identified in the petition. We received
24 tissue paper Q&V questionnaire
responses and seven crepe paper Q&V
questionnaire responses, including
those from the four mandatory
respondents. Also, on April 28, 2004,
we issued a questionnaire to the
Government of the PRC (i.e., Ministry of
Commerce). Although all known
exporters were given an opportunity to
provide information showing they
qualify for separate rates, not all of these
other exporters provided a response to
either the Department’s Q&V
questionnaire or its Section A
questionnaire. Additionally, the two
mandatory respondents in crepe paper

Fuzhou Light and Magicpro both
withdrew from the crepe paper
investigation. Further, the Government
of the PRC did not respond to the
Department’s questionnaire. Therefore,
the Department determines
preliminarily that there were exports of
the merchandise under investigation
from other PRC producers/exporters,
which are treated as part of the
countrywide entity.

Information on the record of this
investigation indicates that there are
numerous producers/exporters of
certain tissue paper and crepe paper
products in the PRC. As described
above, all exporters were given the
opportunity to respond to the
Department’s questionnaire. Based upon
our knowledge of the volume of imports
of subject merchandise from the PRC
and the fact that information indicates
that the responding companies did not
account for all imports into the United
States from the PRC, we have
preliminary determined that certain
PRC exporters of certain tissue paper
and crepe paper products failed to
respond to our questionnaires. As a
result, use of facts available (“FA”)
pursuant to section 776(a)(2)(A) of the
Act is appropriate. Additionally, in this
case, the Government of the PRC did not
respond to the Department’s
questionnaire, thereby necessitating the
use of FA to determine the PRC-wide
rate.

Section 776(b) of the Act provides
that, in selecting from among the facts
available, the Department may employ
adverse inferences if an interested party
fails to cooperate by not acting to the
best of its ability to comply with
requests for information. See ““Statement
of Administrative Action”
accompanying the URAA, H.R. Rep. No.
103-316, 870 (1994) (“SAA”’). We find
that, because the PRC-wide entity and
certain producers/exporters did not
respond at all to our request for
information, they have failed to
cooperate to the best of their ability.
Therefore, the Department preliminarily
finds that, in selecting from among the
facts available, an adverse inference is
appropriate.

In accordance with our standard
practice, as AFA, we have assigned the
PRC-wide entity the higher of the
highest margin stated in the notice of
initiation (i.e., the recalculated petition
margin) or the highest margin calculated
for any respondent in this investigation.
See e.g., Notice of Final Determination
of Sales at Less Than Fair Value:
Certain Cold-Rolled Carbon Quality
Steel Products from the People’s
Republic of China 65 FR 34660 (May 31,
2000) and accompanying Issues and
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Decision Memorandum, at Comment 1.
In this case, we have applied a rate of
163.36 percent for tissue paper and
266.83 percent for crepe paper, the
highest rate calculated in the Initiation
Notice of these investigations from
information provided in the petition.
See e.g., Notice of Preliminary
Determination of Sales at Less Than
Fair Value: Stainless Steel Wire Rod
From Germany, 63 FR 10847 (March 5,
1998).

Corroboration of Information

Section 776(c) of the Act provides
that, when the Department relies on
secondary information rather than on
information obtained in the course of an
investigation as facts available, it must,
to the extent practicable, corroborate
that information from independent
sources reasonably at its disposal.
Secondary information is described in
the SAA as “information derived from
the petition that gave rise to the
investigation or review, the final
determination concerning subject
merchandise, or any previous review
under section 751 concerning the
subject merchandise.” See SAA at 870.
The SAA provides that to “corroborate”
means simply that the Department will
satisfy itself that the secondary
information to be used has probative
value. Id. The SAA also states that
independent sources used to corroborate
may include, for example, published
price lists, official import statistics and
customs data, and information obtained
from interested parties during the
particular investigation. Id. As
explained in Tapered Roller Bearings
and Parts Thereof, Finished and
Unfinished, from Japan, and Tapered
Roller Bearings, Four Inches or Less in
Outside Diameter, and Components
Thereof, from Japan; Preliminary
Results of Antidumping Duty
Administrative Reviews and Partial
Termination of Administrative Reviews,
61 FR 57391, 57392 (November 6, 1996),
to corroborate secondary information,
the Department will, to the extent
practicable, examine the reliability and
relevance of the information used.

The Petitioners’ methodology for
calculating the export price and NV in
the petition is discussed in the initiation
notice. See Initiation Notice, 69 FR at
12128. To corroborate the AFA margin
of 163.36 percent for tissue paper, we
compared that margin to margins we
found for a significant exporting
respondent. The Department did not
calculate any margins for the mandatory
crepe paper respondents. Therefore, to
corroborate the AFA margin of 266.83
percent for crepe paper, we compared
the U.S. price of a significant exporter

of crepe paper to the U.S. price in the
petition. We also compared the paper
usage rate between a significant
producer of crepe paper and the paper
usage rate calculated in the petition.

As discussed in the Memorandum to
the File regarding the corroboration of
the AFA rate, we found that the margins
of 163.36 percent for tissue paper and
266.83 percent for crepe paper have
probative value. See Memorandum to
the File from Michael Ferrier, Senior
Case Analyst through James C. Doyle,
Program Manager and Edward C. Yang,
Senior Enforcement Coordinator, China/
NME Group, Preliminary Determination
in the Investigation of Certain Tissue
Paper Products and Certain Crepe Paper
Products from the People’s Republic of
China, Corroboration Memorandum
(“Corroboration Memo’’), dated
September 14, 2004. Accordingly, we
find that the margin, based on the
petition information as described above,
of 163.36 percent for tissue paper and
266.83 percent for crepe paper are
corroborated within the meaning of
section 776(c) of the Act.

Consequently, we are applying a
single antidumping rate—the PRC-wide
rate—to producers/exporters that failed
to respond to the Q&V questionnaire or
Section A questionnaire, as well as to
exporters which did not demonstrate
entitlement to a separate rate. See e.g.,
Final Determination of Sales at Less
Than Fair Value: Synthetic Indigo from
the People’s Republic of China, 65 FR
25706, 25707 (May 3, 2000). The PRC-
wide rate applies to all entries of the
merchandise under investigation except
for entries from the two tissue paper
mandatory respondents and certain
Section A respondents in both the tissue
and crepe paper investigations.

Because this is a preliminary
determination, the Department will
consider all margins on the record at the
time of the final determination for the
purpose of determining the most
appropriate final PRC-wide margin. See
Notice of Preliminary Determination of
Sales at Less Than Fair Value:
Saccharin from the People’s Republic of
China, 67 FR 79054 (December 27,
2002).

Margins for Section A Respondents

The exporters which submitted
responses to Section A of the
Department’s antidumping
questionnaire and had sales of the
subject merchandise to the United
States during the POI but were not
selected as mandatory respondents in
this investigation (Section A
respondents) have applied for separate
rates and provided information for the
Department to consider for this purpose.

Therefore, for the tissue paper Section A
respondents which provided sufficient
evidence that they are separate from the
countrywide entity and answered other
questions in section A of the
questionnaire, we have established a
weighted-average margin based on the
rates we have calculated for the two
mandatory tissue paper respondents,
excluding any rates that are zero, de
minimis, or based entirely on adverse
facts available. Tissue paper companies
receiving this rate are identified by
name in the “Suspension of
Liquidation” section of this notice.

For the crepe paper Section A
respondents which provided sufficient
evidence that they are separate from the
country-wide entity and answered other
questions in section A of the
questionnaire, we have established a
266.83 margin based the petition rate.
Section 735(c)(5)(B) of the Act provides
that, where the estimated weighted-
average dumping margins established
for all exporters and producers
individually investigated are zero or de
minimis, or are determined entirely
under Section 776 of the Act, the
Department may use any reasonable
method to establish the estimated ““all
others” rate for exports not individually
investigated. This provision
contemplates that the Department may
weight-average margins other than zero,
de minimis, and facts available margins
to establish the “‘all others” rate. Where
the data do not permit weight-averaging
such rates, the SAA, at 873, provides
that we may use other reasonable
methods. Because the petition contained
only a single price-to-NV dumping
margin, there are no other estimated
margins available with which to create
the rate for the crepe paper Section A
respondents. Therefore, we applied the
petition margin of 266.83 percent as the
rate for the crepe paper Section A
respondents. See Notice of Preliminary
Determination of Sales at Less Than
Fair Value: Certain Hot-Rolled Carbon
Quality Steel Flat Products From
Indonesia, 66 FR 22163 (May 3, 2001),
Notice of Preliminary Determination of
Sales at Less Than Fair Value: High and
Ultra-High Voltage Ceramic Station Post
Insulators from Japan, 68 FR 35627
(June 16, 2003), and Notice of Final
Determination of Sales at Less Than
Fair Value: High and Ultra-High Voltage
Ceramic Station Post Insulators from
Japan 68 FR 62560 (November 5, 2003).

Date of Sale

Section 351.401(I) of the Department’s
regulations states that ““in identifying
the date of sale of the subject
merchandise or foreign like product, the
Secretary normally will use the date of
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invoice, as recorded in the exporter or
producer’s records kept in the normal
course of business. However, the
Secretary may use a date other than the
date of invoice if the Secretary is
satisfied that a different date better
reflects the date on which the exporter
or producer establishes the material
terms of sale.” Fujian Naoshan stated
and provided sample sales contracts and
invoices demonstrating that during the
POI there were changes in delivery
terms between the sales confirmation
and the sales invoices. See Fujian
Naoshan’s Supplemental C and D
Response, dated August 9, 2004, at page
C-3 and Exhibit S-20. China National
stated that there are changes up to the
date of shipment. China National stated
the quantity shipped is not confirmed
until after loading of the shipment.
China National stated that it will revise
the invoiced quantity to reflect the
actual amount of material shipped but
not revise the date on the commercial
invoice. After examining the sales
documentation placed on the record by
Fujian Naoshan and China National we
preliminary determine that invoice date
and date of shipment are the most
appropriate date of sale for these
respondents, respectively. We made this
determination because, at this time,
there is not enough evidence on the
record to determine that the contracts
used by the respondent establish the
material terms of sale to the extent
required by our regulations in order to
rebut the presumption that invoice date
is the proper date of sale. See Notice of
Preliminary Determination of Sales at
Less Than Fair Value: Saccharin From
the People’s Republic of China, 67 FR
79054 (December 27, 2002).

Fair Value Comparisons

To determine whether sales of certain
tissue paper products to the United
States of the mandatory respondent
were made at less than fair value, we
compared export price (“EP”) or
constructed export price (“CEP”’) to NV,
as described in the “U.S. Price” and
“Normal Value” sections of this notice.

U.S. Price

In accordance with section 772(a) of
the Act, we used EP for the mandatory
tissue paper respondents, because the
subject merchandise was first sold (or
agreed to be sold) before the date of
importation by the producer or exporter
of the subject merchandise outside of
the United States to an unaffiliated
purchaser in the United States or to an
unaffiliated purchaser for exportation to
the United States, and because the use
of CEP price was not otherwise
indicated.

We calculated EP based on the packed
F.O.B., C.LF., or delivered price to
unaffiliated purchasers in, or for
exportation to, the United States. We
made deductions, as appropriate, for
any movement expenses (e.g., foreign
inland freight from the plant to the port
of exportation, domestic brokerage,
ocean freight, marine insurance, U.S.
brokerage, and inland freight from
warehouse to unaffiliated U.S.
customer) in accordance with section
772(c)(2)(A) of the Act. For a detailed
description of all adjustments, see the
company-specific analysis
memorandum dated September 14,
2004.

We compared NV to weighted-average
EPs in accordance with section 777A(d)
of the Act. For a discussion of the
surrogate values used for the
movements deductions, see
Memorandum to The File, From Kit
Rudd, Case Analyst, Selection of Factor
Values for Fujian Naoshan Paper
Industry Group Co. Ltd. (“Factor
Valuation Memo’’) at Exhibit 5.

Normal Value

Section 773(c)(1) of the Act provides
that the Department shall determine NV
using a factors-of-production
methodology if the merchandise is
exported from an NME country and the
information does not permit the
calculation of NV using home-market
prices, third-country prices, or
constructed value under section 773(a)
of the Act. The Department will base NV
on FOPs because the presence of
government controls on various aspects
of these economies renders price
comparisons and the calculation of
production costs invalid under its
normal methodologies.

For purposes of calculating NV, we
valued the PRC FOPs in accordance
with section 773(c)(1) of the Act. FOPs
include, but are not limited to hours of
labor required, quantities of raw
materials employed, amounts of energy
and other utilities consumed, and
representative capital costs, including
depreciation. In examining surrogate
values, we selected, where possible, the
publicly available value which was an
average non-export value, representative
of a range of prices within the POI or
most contemporaneous with the POI,
product-specific, and tax-exclusive. We
used the usage rates reported by
respondents for materials, energy, labor,
by-products, and packing. For a more
detailed explanation of the methodology
used in calculating various surrogate
values, see Factor-Valuation Memo.

Mixed Packages

During the POI, China National sold
packages of merchandise that contained
both tissue paper and non-subject
merchandise to the Untied States. China
National stated that the non-subject
merchandise consisted of mulberry
paper, mylar film, iridescent film,
oriented poly propylene, and crepe
paper. China National noted that the
percentage of these sales of mixed
packages constitutes less than five
percent of its total sales to the United
States and urged the Department to
exclude these sales from the margin
calculation. In Petitioners’ August 9,
2004 submission, Petitioners provided
publicly available information to value
the non-subject merchandise
components of these mixed packages.
For this preliminary determination, the
Department has included these sales of
mixed packages in the margin
calculation because the products under
investigation are cut-to-length sheets of
tissue paper, and not packages of tissue
paper. Packaging the subject
merchandise with non-subject
merchandise does not transform the
subject merchandise into merchandise
outside the scope of the investigation.
See Final Determination of Sales at Less
Than Fair Value: Fresh Cut Roses from
Ecuador, 60 FR 7019 (February 6, 1995).
Additionally, CBP disaggregates cut-to-
length tissue paper from non-subject
merchandise, requiring separate
reporting and collection of duties on
individual cut-to-length sheets of tissue
paper regardless of how they are
imported. As a result, CBP, in this case,
will collect duty deposits only on cut-
to-length sheets of tissue paper, not the
entire package of tissue paper combined
with non-subject merchandise.

As part of the margin calculation we
valued mulberry paper, mylar film,
iridescent film, oriented polypropylene
(“OPP”), and crepe paper using Indian
import statistics and surrogate values
provided by Petitioners. In the margin
calculation, we added the value of this
non-subject merchandise to NV,
analogous to the Department’s practice
of adding a respondent’s packing costs
(e.g., cartons, adhesive tape, labels) to
NV. Interested parties are invited to
provide additional surrogate values for
mulberry paper, mylar film, iridescent
film, OPP, and crepe paper for
consideration in the final determination.
In addition, interested parties are
invited to comment on the
appropriateness of including the non-
subject merchandise component of these
mixed packages in the dumping margin
calculation.



56416

Federal Register/Vol. 69, No. 182/Tuesday, September 21, 2004/ Notices

Factor Valuations

In accordance with section 773(c) of
the Act, we calculated NV based on
FOPs reported by respondents for the
POL. To calculate NV, we multiplied the
reported per-unit factor quantities by
publicly available Indian surrogate
values. In selecting the surrogate values,
we considered the quality, specificity,
and contemporaneity of the data. As
appropriate, we adjusted input prices by
including freight costs to make them
delivered prices. Specifically, we added
to Indian import surrogate values a
surrogate freight cost using the shorter
of the reported distance from the
domestic supplier to the factory or the
distance from the nearest seaport to the
factory where appropriate. This
adjustment is in accordance with the
Court of Appeals for the Federal
Circuit’s decision in Sigma Corp. v.
United States, 117 F. 3d 1401 (Fed. Cir.
1997). For a detailed description of all
surrogate values used for respondents,
see Factor-Valuation Memo. For a
detailed description of all actual values
used for market-economy inputs, see
Fujian Naoshan’s analysis memorandum
dated September 13, 2004.

Except as discussed below, we valued
raw material inputs using the weighted-
average unit import values derived from
the Indian Import Statistics. See Factor-
Valuation Memorandum. The Indian
Import Statistics we obtained from the
World Trade Atlas were published by
the DGCI&S, Ministry of Commerce of
India, which were reported in rupees
and are contemporaneous with the POL
Where we could not obtain publicly
available information contemporaneous
with the POI with which to value
factors, we adjusted the surrogate values
using the Indian Wholesale Price Index
(“WPI”) as published in the
International Financial Statistics of the
International Monetary Fund.

Furthermore, with regard to both the
Indian import-based surrogate values
and the market-economy input values,
we have disregarded prices that we have
reason to believe or suspect may be
subsidized. We have reason to believe or
suspect that prices of inputs from
Indonesia, South Korea, and Thailand
may have been subsidized. We have
found in other proceedings that these
countries maintain broadly available,
non-industry-specific export subsidies
and, therefore, it is reasonable to infer
that all exports to all markets from these
countries may be subsidized. See Notice
of Final Determination of Sales at Less
Than Fair Value: Certain Automotive
Replacement Glass Windshields From
The People’s Republic of China, 67 FR
6482 (February 12, 2002). We are also

directed by the legislative history not to
conduct a formal investigation to ensure
that such prices are not subsidized. See
H.R. Rep. 100-576 at 590 (1988). Rather,
Congress directed the Department to
base its decision on information that is
available to it at the time it makes its
determination. Therefore, we have not
used prices from these countries either
in calculating the Indian import-based
surrogate values or in calculating
market-economy input values. In
instances where a market-economy
input was obtained solely from
suppliers located in these countries, we
used Indian import-based surrogate
values to value the input. See Notice of
Final Determination of Sales at Less
Than Fair Value and Negative Final
Determination of Critical
Circumstances: Certain Color Television
Receivers From the People’s Republic of
China (“CTVs from the PRC”), 69 FR
20594 (April 16, 2004).

Indian surrogate values denominated
in foreign currencies were converted to
USD using the applicable average
exchange rate for India for the POI The
average exchange rate was based on
exchange rate data from the
Department’s website. The POI
exchange rate used is 45.76 Rupees per
USD.

Surrogate Values

Wood Pulp Surrogate Value

The Department notes that the value
of the main input, wood pulp, is an
important factor of production in our
dumping calculation as it accounts for
a significant percentage of NV. As a
general matter, the Department prefers
to use publicly available data to value
surrogate values from the surrogate
country to determine factor prices that,
among other things: represent a broad
market average; are contemporaneous
with the POL and are specific to the
input in question. See, e.g., Notice of
Final Determination of Sales at Less
Than Fair Value: Saccharin from the
People’s Republic of China, 68 FR
27530, (May 20, 2003) and
accompanying Issues and Decision
Memorandum, at Comment 1.

The companies produce tissue paper
with softwood pulp, hardwood pulp,
bamboo pulp, kraft pulp, and waste
paper. We valued softwood pulp for
Fujian Naoshan and China National
using the companies respective market
economy purchases. We valued the
remaining forms of pulp and paper,
except for bamboo pulp, by selecting all
Harmonized Tariff Schedule (“HTS”’)
categories of Indian Import Statistics
that contain the type of wood in the
HTS description, analogous to

Petitioners’ proposed calculation of this
value. However, China National
recommended “mechanical wood pulp”
as a surrogate value for hardwood pulp.
Since China National has not explained
why mechanical wood pulp is an
appropriate surrogate value for
hardwood pulp, we have not included
these HTS values in the surrogate value
for hardwood pulp. We valued bamboo
pulp using HTS values of softwood pulp
since no HTS value for bamboo pulp
was located. See Factor Valuation
Memo at Exhibit 3.

Both Petitioners and China National
proposed specific HTS classifications
for waste paper and imported waste
paper. To encompass all forms of waste
paper and imported waste paper, we
selected an HTS category that covered
waste from all forms of paper and
paperboard in the HTS description. See
Factor Valuation Memo at Exhibit 3.

To value dyes, the Department used
data obtained from Indian Chemical
Weekly (“ICW) for prices in effect on
the Mumbai Dyes Market during the
POL The Department used the highest
available dye value from the ICW price
quotes to value all dyes. The
Department used these price quotes
because they were contemporaneous
and more closely descriptive than the
dye HTS classifications. To value inks,
the Department selected HTS
classification 3215.19 from Indian
Import Statistics. See Factor Valuation
Memo at Exhibit 3. To value chemicals
used in the production of tissue paper
(i.e., optical brightener, talcum powder,
and whitener), the Department searched
Indian Import Statistics for HTS
classifications with the specific
chemical name. See Factor Valuation
Memo at Exhibit 3.

We valued electricity using rates from
Key World Energy Statistics 2003,
published by the International Energy
Agency (“IEA”). The Department valued
steam using a surrogate value calculated
in the investigation of hot-rolled steel
from China. See Preliminary
Determination of Sales at Less Than
Fair Value: Certain Hot-Rolled Steel Flat
Products from the Peoples’ Republic of
China Factors of Production: Valuation
for Preliminary Determination (May 3,
2001) and Factor Valuation Memo at
Exhibit 7.

To value scrap, the Department
searched Indian Import Statistics for
HTS 4707.00, “waste and scrap of paper
or paperboard.” The Department valued
water with the Asian Development
Bank’s Second Water Utilities Data Book
(1997) and adjusted for inflation.

To value packing materials (cartons,
plastic bags, and adhesive tape), the
Department used Indian Import
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Statistics published by WTA. See Factor
Valuation Memo at Exhibits 3 and 4.

To value Factory Overhead (“FOH”),
Selling, General & Administrative
(“SG&A™’) expenses and Profit for all
respondents, we used the 2002-2003
financial statement of Pudumjee Pulp &
Paper Mills, Ltd. (“Pudumjee”), an
integrated producer of tissue paper and
other paper products. See Factor
Valuation Memo at Exhibit 8. Consistent
with Department practice, we have
included “consumption of stores,
colors, chemicals, etc.” in factory
overhead. There is no evidence that they
are related solely to production. See
Notice of Final Determination of Sales
at Less Than Fair Value: Polyethylene
Retail Carrier Bags From the People’s
Republic of China, 39 FR 34125 (June
18, 2004) and accompanying Issues and
Decision Memorandum at Comment 3
and Factor Valuation Memo at Exhibit
8.

Critical Circumstances

On June 18, 2004, the Petitioners
alleged that there is a reasonable basis
to believe or suspect critical
circumstances exist with respect to the
antidumping investigations of certain
tissue paper and certain crepe paper
from the PRC. In accordance with 19
CFR 351.206(c)(2)(i), because the
Petitioners submitted critical
circumstances allegations more than 20
days before the scheduled date of the
preliminary determination, the
Department must issue preliminary
critical circumstances determinations
not later than the date of the
preliminary determination.

Section 733(e)(1) of the Act provides
that the Department will preliminarily
determine that critical circumstances
exist if there is a reasonable basis to
believe or suspect that: (A)(i) There is a
history of dumping and material injury
by reason of dumped imports in the
United States or elsewhere of the subject
merchandise; or (ii) the person by
whom, or for whose account, the
merchandise was imported knew or
should have known that the exporter
was selling the subject merchandise at
less than its fair value and that there
was likely to be material injury by
reason of such sales; and (B) there have
been massive imports of the subject
merchandise over a relatively short
period. Section 351.206(h)(1) of the
Department’s regulations provides that,
in determining whether imports of the
subject merchandise have been
“massive,” the Department normally
will examine: (i) The volume and value
of the imports; (ii) seasonal trends; and
(iii) the share of domestic consumption
accounted for by the imports. In

addition, section 351.206(h)(2) of the
Department’s regulations provides that
an increase in imports of 15 percent
during the “relatively short period”of
time may be considered ‘“massive.”
Section 351.206(I) of the Department’s
regulations defines “‘relatively short
period” as normally being the period
beginning on the date the proceeding
begins (i.e., the date the petition is filed)
and ending at least three months later.
The regulations also provide, however,
that if the Department finds that
importers, exporters, or producers had
reason to believe, at some time prior to
the beginning of the proceeding, that a
proceeding was likely, the Department
may consider a period of not less than
three months from that earlier time.

In determining whether the relevant
statutory criteria have been satisfied, we
considered: (i) The evidence presented
by Petitioners in their June 18, 2004,
filing; (ii) new evidence obtained since
the initiation of the LTFV investigation
(i.e., additional import statistics
released by the U.S. Census Bureau);
and (iii) the International Trade
Commission’s (“ITC”) preliminary
determination of material injury by
reason of imports.

To determine whether there is a
history of injurious dumping of the
merchandise under investigation, in
accordance with section 733(e)(1)(A))
of the Act, the Department normally
considers evidence of an existing
antidumping duty order on the subject
merchandise in the United States or
elsewhere to be sufficient. See
Preliminary Determination of Critical
Circumstances: Steel Concrete
Reinforcing Bars From Ukraine and
Moldova, 65 FR 70696 (November 27,
2000). With regard to imports of certain
tissue paper products and certain crepe
paper products from the PRC,
Petitioners make no statement
concerning a history of dumping for the
PRC. We are not aware of any
antidumping order in the United States
or in any country on certain tissue paper
products and certain crepe paper
products from the PRC. For this reason,
the Department does not find a history
of injurious dumping of the subject
merchandise from the PRC pursuant to
section 733(e)(1)(A)(I) of the Act.

To determine whether the person by
whom, or for whose account, the
merchandise was imported knew or
should have known that the exporter
was selling the subject merchandise at
less than its fair value and that there
was likely to be material injury by
reason of such sales in accordance with
section 733(e)(1)(A)(ii) of the Act, the
Department normally considers margins
of 25 percent or more for export price

sales transactions sufficient to impute
knowledge of dumping. See Preliminary
Determination of Sales at Less Than
Fair Value: Certain Cut-to-Length
Carbon Steel Plate from the People’s
Republic of China, 62 FR 31972, 31978
(October 19, 2001). Because the
preliminary dumping margins of the
mandatory respondents and the Section
A Respondents for both tissue paper and
crepe paper are greater than 15 percent
for EP, we find there is a reasonable
basis to impute to importers knowledge
of dumping with respect to all imports
of tissue paper and crepe paper from the
PRC. See Critical Circumstance Memo at
Attachment 1.

In determining whether there are
“massive imports” over a ‘“‘relatively
short period,” pursuant to section
733(e)(1)(B) of the Act, the Department
normally compares the import volumes
of the subject merchandise for at least
three months immediately preceding the
filing of the petition (i.e., the “base
period”) to a comparable period of at
least three months following the filing
of the petition (i.e., the “comparison
period”’). However, as stated in section
351.206(1) of the Department’s
regulations, if the Secretary finds
importers, exporters, or producers had
reason to believe at some time prior to
the beginning of the proceeding that a
proceeding was likely, then the
Secretary may consider a time period of
not less than three months from that
earlier time. Imports normally will be
considered massive when imports
during the comparison period have
increased by 15 percent or more
compared to imports during the base
period.

For the reasons set forth in the Critical
Circumstances Memo, we find sufficient
bases exist for finding importers, or
exporters, or producers knew or should
have known an antidumping case was
pending on certain tissue paper imports
and certain crepe paper imports from
the PRC by February 2004, at the latest.
In addition, in accordance with section
351.206(1) of the Department’s
regulations, we determined December
2003 through February 2004 should
serve as the “‘base period,” while March
2004 through May 2004 should serve as
the ““comparison period” in determining
whether or not imports have been
massive in the comparison period as
these periods represent the most
recently available data for analysis.

In this case, the volume of imports of
certain tissue paper products and crepe
paper products from the PRC, which are
both classified within the same HTSUS
U.S. subheadings, increased 51 percent
from the critical circumstances base
period (December 2003 through
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February 2004) to the critical
circumstances comparison period
(March 2004 through May 2004). See
Critical Circumstances Memo at
Attachment III

For the two tissue paper mandatory
respondents, China National and Fujian
Naoshan, that submitted critical
circumstances data, we preliminarily
determine, as noted above, that
importers knew or should have known
that the exporter was selling the subject
merchandise at less than its fair value
and that there was likely to be material
injury by reason of such sales in
accordance with section 733(e)(1)(A)(ii)
of the Act. For China National in the
tissue paper investigation, we also
found massive imports over a relatively
short period. See Critical Circumstance
Memo at Attachment II. China National
satisfies the imputed knowledge of
injurious dumping criterion under
section 733(e)(1)(A)(ii) of the Act and
the massive imports in accordance with
section 733(e)(1)(B) of the Act.
Therefore, we preliminarily find that
critical circumstances exist for China
National. Critical circumstances do not
exist for Fujian Naoshan. See Critical
Circumstance Memo at Attachment II.

With regard to the PRC-wide entities
in both cases and the crepe paper
Section A respondents, as noted above,
we preliminary find that importers
knew or should have known that the
exporter was selling the subject
merchandise at less than its fair value
and that there was likely to be material
injury by reason of such sales in
accordance with section 733(e)(1)(A)(ii)
of the Act. In addition, we also find
massive imports over a relatively short
period because the volume of imports of
certain tissue paper products and crepe
paper products from the PRC-wide
entity increased more than 15 percent.
See Critical Circumstance Memo at
Attachment II. Therefore, we
preliminary find that critical
circumstances exist for the PRC-wide
entities in both cases and the crepe
paper Section A respondents.

Given the analysis summarized above,
and described in more detail in the
Critical Circumstances Memo, we
preliminarily determine that critical
circumstances exist for imports of
certain tissue paper products and crepe
paper products from China National
(tissue paper) and the PRC-wide entity
(tissue paper and crepe paper).
However, for Fujian Naoshan and the
tissue paper Section A respondents
receiving a separate rate, we
preliminarily determine that no critical
circumstances exist because we do not
find massive imports over a relatively
short period.

We will make a final determination
concerning critical circumstances for all
producers/exporters of subject
merchandise from the PRC when we
make our final dumping determinations
in this investigation, which will be 135
days after publication of the preliminary
dumping determination.

Verification

As provided in section 782(I)(1) of the
Act, we intend to verify the information
upon which we will rely in making our
final determination.

Preliminary Determination

The weighted-average dumping
margins are as follows:

Weighted-
average
margin
(percent)

Manufacturer/exporter

Certain Tissue Paper Products From the
PRC

Mandatory Respondents:

Fujian Naoshan ................. 9.55
China National .................. 125.58
PRC-Wide Rate ................ 163.36
Section A Respondents:

BA Marketing and Indus-

trial Co., Ltd. ...cccvreenee 91.32
Everlasting Business and

Industry Co., Ltd. ........... 91.32
Fujian Xinjifu Enterprises

Co., Ltd. o 91.32
Fujian Nanping Investment

and Enterprise Co., Ltd. 91.32
Fuzhou Magicpro Gifts

Co., Ltd. o 91.32
Fuzhou Light Industry Im-

port and Export Co., Ltd. 91.32
Guiling Qifeng Paper Co.,

{15 o 91.32
Max Fortune Industrial

Limited ....ccoooviiiiiieee 91.32
Ningbo Spring Stationary

Co., Ltd. o 91.32
Qingdao Wenlong Co.,

{15 o 91.32
Samsam Production Lim-

ited and Guangzhou

Baxi Products Co., Ltd. 91.32

Certain Crepe Paper Products From the

PRC
PRC-Wide Rate ........cccc....... 266.83
Section A Respondents:
Everlasting Business and
Industry Co. Ltd. ............ 266.83
Fujian Nanping Investment
and Enterprise Co., Ltd 266.83
Fujian Xinjifu Enterprises
Co., Ltd. o 266.83
Ningbo Spring Stationary
Co., Ltd. o 266.83
Disclosure

We will disclose the calculations
performed within five days of the date

of publication of this notice to parties in
this proceeding in accordance with 19
CFR 351.224(b).

Suspension of Liquidation

In accordance with section 733(d) of
the Act, with respect to Fujian Naoshan
and the tissue paper Section A
respondents receiving a separate rate,
we will instruct the CBP to suspend
liquidation of all entries of subject
merchandise, entered, or withdrawn
from warehouse, for consumption on or
after the date of publication of this
notice in the Federal Register. With
respect to China National, the crepe
paper Section A Respondents receiving
a separate rate and the PRC-wide
entities for tissue paper and crepe
paper, the Department will direct CBP
to suspend liquidation of all entries of
certain tissue paper products and
certain crepe paper products from the
PRC that are entered, or withdrawn from
warehouse, for consumption on or after
90 days prior to the date of publication
in the Federal Register of our
preliminary determinations in these
investigations. We will instruct CBP to
require a cash deposit or the posting of
a bond equal to the weighted-average
amount by which the NV exceeds U.S.
price, as indicated above. The
suspension of liquidation will remain in
effect until further notice.

International Trade Commission
Notification

In accordance with section 733(f) of
the Act, we have notified the ITC of the
Department’s preliminary affirmative
determinations of sales at less than fair
value. Section 735(b)(2) of the Act
requires that the ITC make a final
determination before the later of 120
days after the date of the Department’s
preliminary determination or 45 days
after the Department’s final
determinations whether the domestic
industry in the United States is
materially injured, or threatened with
material injury, by reason of imports of
certain tissue paper products and
certain crepe paper products, or sales
(or the likelihood of sales) for
importation, of the subject merchandise.

Public Comment

Case briefs may be submitted to the
Assistant Secretary for Import
Administration no later than seven days
after the date of the final verification
reports issued in these proceedings and
rebuttal briefs limited to issues raised in
case briefs, no later than five days after
the deadline date for case briefs. A list
of authorities used and an executive
summary of issues should accompany
any briefs submitted to the Department.
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This summary should be limited to five
pages total, including footnotes.

In accordance with section 774 of the
Act, we will hold a public hearing, if
requested, to afford interested parties an
opportunity to comment on arguments
raised in case or rebuttal briefs. If a
request for a hearing is made, we will
intend to hold the hearing three days
after the deadline of submission of
rebuttal briefs at the U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230, at
a time and location to be determined.
Parties should confirm by telephone the
date, time, and location of the hearing
two days before the scheduled date.

Interested parties who wish to request
a hearing, or to participate if one is
requested, must submit a written
request to the Assistant Secretary for
Import Administration, U.S. Department
of Commerce, Room 1870, within 30
days after the date of publication of this
notice. See 19 CFR 351.310(c). Requests
should contain the party’s name,
address, and telephone number, the
number of participants, and a list of the
issues to be discussed. At the hearing,
each party may make an affirmative
presentation only on issues raised in
that party’s case brief and may make
rebuttal presentations only on
arguments included in that party’s
rebuttal brief.

We will make our final
determinations no later than 75 days
after the date of publication of this
preliminary determination for certain
crepe paper products and 135 days after
the date of publication of this
preliminary determination for certain
tissue paper products, pursuant to
section 735(a)(2) of the Act.

These determinations are issued and
published in accordance with sections
733(f) and 777(I)(1) of the Act.

September 14, 2004.
James J. Jochum,
Assitant Secretary for Import Administration.
[FR Doc. E4-2285 Filed 9—20-04; 8:45 am]
BILLING CODE 3510-P

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.
SUMMARY: The Leader, Information
Management Case Services Team,
Regulatory Information Management
Services, Office of the Chief Information
Officer invites comments on the
submission for OMB review as required
by the Paperwork Reduction Act of
1995.

DATES: Interested persons are invited to
submit comments on or before October
21, 2004.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Carolyn Lovett, Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503 or faxed to (202) 395-6974.
SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Information Management Case Services
Team, Regulatory Information
Management Services, Office of the
Chief Information Officer, publishes that
notice containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g., new, revision, extension, existing
or reinstatement; (2) Title; (3) Summary
of the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment.

Dated: September 15, 2004.
Jeanne Van Vlandren,
Director, Regulatory Information
Management Services, Office of the Chief
Information Officer.

Office of Postsecondary Education

Type of Review: Reinstatement.

Title: Report of Financial Need and
Certification for the Jacob K. Javits
Fellowship Program.

Frequency: Annually.

Affected Public: Not-for-profit
institutions.

Reporting and Recordkeeping Hour
Burden: Responses: 100. Burden Hours:
400.

Abstract: The Department of
Education (ED) uses this form to collect
financial need information of students
who have Javits fellowships and
certification of academic progress of

Javits fellows from institutions where
Javits fellows attend. ED uses the data
to calculate fellowship amounts for
individuals and the total amount of
program funds to be sent to the
institution.

Requests for copies of the submission
for OMB review; comment request may
be accessed from http://
edicsweb.ed.gov, by selecting the
“Browse Pending Collections” link and
by clicking on link number 2550. When
you access the information collection,
click on “Download Attachments” to
view. Written requests for information
should be addressed to U.S. Department
of Education, 400 Maryland Avenue,
SW., Potomac Center, 9th Floor,
Washington, DC 20202—4700. Requests
may also be electronically mailed to the
Internet address OCIO_RIMG@ed.gov or
faxed to (202) 245-6621. Please specify
the complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be directed to Joseph Schubart at
his e-mail address Joe.Schubart@ed.gov.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339.

[FR Doc. E4—2280 Filed 9-20-04; 8:45 am]|
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education
SUMMARY: The Director, Regulatory
Information Management Services,
Office of the Chief Information Officer
invites comments on the submission for
OMB review as required by the
Paperwork Reduction Act of 1995.
DATES: Interested persons are invited to
submit comments on or before October
21, 2004.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Carolyn Lovett, Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503 or faxed to (202) 395-6974.
SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
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collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Director,
Regulatory Information Management
Services, Office of the Chief Information
Officer, publishes that notice containing
proposed information collection
requests prior to submission of these
requests to OMB. Each proposed
information collection, grouped by
office, contains the following: (1) Type
of review requested, e.g., new, revision,
extension, existing or reinstatement; (2)
Title; (3) Summary of the collection; (4)
Description of the need for, and
proposed use of, the information; (5)
Respondents and frequency of
collection; and (6) Reporting and/or
Recordkeeping burden. OMB invites
public comment.

Dated: September 15, 2004.
Jeanne Van Vlandren,
Director, Regulatory Information
Management Services, Office of the Chief
Information Officer.

Office of Special Education and
Rehabilitative Services

Type of Review: Revision.

Title: Projects with Industry
Compliance Indicator Form and Annual
Evaluation Plan.

Frequency: Annually.

Affected Public: Businesses or other
for-profit; not-for-profit institutions;
State, local, or tribal gov’t, SEAs or
LEAs

Reporting and Recordkeeping Hour
Burden: Responses: 350; Burden Hours:
13,500.

Abstract: The Projects with Industry
compliance indicators are based on
program regulations. The regulations:
(1) Require that each grant application
include a projected average cost per
placement for the project (379.21(c)); (2)
designate two compliance indicators as
“primary”’ and three compliance
indicators as “secondary” (379.51(b)
and (c)); (3) require a project to pass the
two “primary”’ compliance indicators
and any two of the three “secondary”
compliance indicators to receive a
continuation award (379.50); and (4)
change the minimum performance
levels for three of the compliance
indicators (379.53(a)(1)—Placement
Rate; 379.53(a)(2)—Average Change in
Earnings; and 379.53(b)(3)—Average
Cost per Placement). Section 379.21 of
the program regulations contains the
specific information the applicant must
include in its grant application.

Requests for copies of the submission
for OMB review; comment request may
be accessed from http://
edicsweb.ed.gov, by selecting the
“Browse Pending Collections” link and
by clicking on link number 2588. When
you access the information collection,
click on “Download Attachments” to
view. Written requests for information
should be addressed to U.S. Department
of Education, 400 Maryland Avenue,
SW., Potomac Genter, 9th Floor,
Washington, DC 20202-4700. Requests
may also be electronically mailed to the
Internet address OCIO_RIMG@ed.gov or
faxed to (202) 245-6621. Please specify
the complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be directed to Sheila Carey at her
e-mail address Sheila.Carey@ed.gov.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339.

[FR Doc. E4—2281 Filed 9-20-04; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. ER03-262—-009, ER03-262—
010, ER03-262-013, EC98-40-008, ER98—
2770-009, and ER98-2786—-009]

New PJM Companies, American
Electric Power Service Corp.,
Commonwealth Edison Company, and
Commonwealth Edison Company of
Indiana, Inc., Virginia Electric and
Power Company, The Dayton Power
and Light Company, and PJM
Interconnection, LLC; Notice of Filing
of Offer of Settlement

September 14, 2004.

On September 9, 2004, the Virginia
State Corporation; the Commonwealth
of Virginia, at the relation of its
Governor, Mark R. Warner and its
Attorney General, Jerry W. Kilgore; and
the Louisiana Public Service
Commission filed an Offer of Settlement
(Settlement), in the above-docketed
proceedings. By this notice, the period
for filing initial comments on the
Settlement is September 29, 2004. Reply
shall be filed on or before October 12,
2004.

Magalie R. Salas,

Secretary.

[FR Doc. E4-2276 Filed 9-20-04; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. RP04—251-000; RP04—248—
000]

El Paso Natural Gas Company; Notice
Shortening Answer Period

September 14, 2004.

On September 13, 2004, El Paso
Natural Gas Company and the Settling
Parties in the above-captioned
proceedings, filed an Offer of Settlement
comprised of an Explanatory Statement
and Stipulation and Agreement in these
proceedings. By this notice, the period
for filing initial comments on the Offer
of Settlement is hereby shortened to and
including September 24, 2004. Reply
shall be filed on or before October 6,
2004.

Magalie R. Salas,

Secretary.

[FR Doc. E4—-2274 Filed 9-20-04; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP04-586—-000]

Enbridge Pipelines (AlaTenn) L.L.C.;
Notice Of Proposed Changes In FERC
Gas Tariff

September 14, 2004.

Take notice that on September 10,
2004, Enbridge Pipelines (AlaTenn)
L.L.C,, (AlaTenn) tendered for filing as
part of its FERC Gas Tariff, First Revised
Volume No. 1, First Revised Sheet No.
4, to be made effective October 1, 2004.

AlaTenn states that the purpose of the
filing is to reflect a revised ACA unit
rate for the twelve-month period
beginning October 1, 2004. AlaTenn
also states that its tariff sheets reflect a
$0.0002 per dekatherm decrease in
AlaTenn’s rates under its Annual
Charge Adjustment (ACA) clause that
results from a corresponding decrease in
the annual charge assessed AlaTenn by
the FERC.

AlaTenn further states that due to an
inadvertent error and the moving of its
office personnel to comply with the
Commission’s Order 2004 Energy
Affiliate Rule, its Regulatory
Department did not receive the
Commission’s notice of the 2004 ACA
unit change prior to the September 1,
2004, filing deadline for making such
changes to its FERC Gas Tariff.
Additionally, AlaTenn states that it
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believes good cause exists and therefore
requests a waiver of the requirements of
§154.207 of the Commission’s
regulations, and any other waiver that
may be necessary, to permit the
proposed tariff sheets to be made
effective on October 1, 2004.

AlaTenn states that copies of its
transmittal letter and appendices have
been mailed to all affected customers
and interested state commissions.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedures (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed on or before the
date as indicated below. Anyone filing
an intervention or protest must serve a
copy of that document on the Applicant.
Anyone filing an intervention or protest
on or before the intervention or protest
date need not serve motions to intervene
or protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit original and 14 copies of
the protest or intervention to the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426.

Copies of this filing are on file with
the Commission and are available for
public inspection in the Public
Reference Room. This filing is also
assessable on-line at http://
www.ferc.gov, using the “eLibrary” link.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Linda Mitry,

Acting Secretary.

[FR Doc. E4—2270 Filed 9-20—04; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP04-587-000]

Enbridge Pipelines (Midla) L.L.C.;
Notice of Proposed Changes in FERC
Gas Tariff

September 14, 2004.

Take notice that on September 10,
2004, Enbridge Pipelines (Midla) L.L.C.,
(Midla) tendered for filing as part of its
FERC Gas Tariff, First Revised Volume
No. 1, to be made effective October 1,
2004:

First Revised Sheet No. 4
First Revised Sheet No. 4A

Midla states that the purpose of the
filing is to reflect a revised ACA unit
rate for the twelve-month period
beginning October 1, 2004. Midla also
states that its tariff sheets reflect a
$0.0002 per dekatherm decrease in
Midla’s rates under its Annual Charge
Adjustment (ACA) clause that results
from a corresponding decrease in the
annual charge assessed Midla by the
FERC.

Midla further states that due to an
inadvertent error and the moving of its
office personnel to comply with the
Commission’s Order 2004 Energy
Affiliate Rule, its Regulatory
Department did not receive the
Commission’s notice of the 2004 ACA
unit change prior to the September 1,
2004 filing deadline for making such
changes to its FERC Gas Tariff.
Additionally, Midla states that it
believes good cause exists and therefore
requests a waiver of the requirements of
§154.207 of the Commission’s
regulations, and any other waiver that
may be necessary, to permit the
proposed tariff sheets to be made
effective on October 1, 2004.

Midla states that copies of its
transmittal letter and appendices have
been mailed to all affected customers
and interested state commissions.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedures (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed on or before the
date as indicated below. Anyone filing
an intervention or protest must serve a

copy of that document on the Applicant.
Anyone filing an intervention or protest
on or before the intervention or protest
date need not serve motions to intervene
or protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit original and 14 copies of
the protest or intervention to the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426.

Copies of this filing are on file with
the Commission and are available for
public inspection in the Public
Reference Room. This filing is also
assessible on-line at http://
www.ferc.gov, using the “eLibrary” link.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Linda Mitry,
Acting Secretary.

[FR Doc. E4—2271 Filed 9-20-04; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP04-588-000]

Enbridge Pipelines (KPC); Notice of
Proposed Changes in FERC Gas Tariff

September 14, 2004.

Take notice that on September 10,
2004, Enbridge Pipelines (KPC), (KPC)
tendered for filing as part of its FERC
Gas Tariff, First Revised Volume No. 1,
to be made effective October 1, 2004:

Second Revised Sheet No. 16
Second Revised Sheet No. 22
Second Revised Sheet No. 27
Second Revised Sheet No. 29
Second Revised Sheet No. 31

KPC states that the purpose of the
filing is to reflect a revised ACA unit
rate for the twelve-month period
beginning October 1, 2004. KPC also
states that its tariff sheets reflect a
$0.0002 per dekatherm decrease in
KPC’s rates under its Annual Charge
Adjustment (ACA) clause that results
from a corresponding decrease in the
annual charge assessed KPC by the
FERC.
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KPC further states that due to an
inadvertent error and the moving of its
office personnel to comply with the
Commission’s Order 2004 Energy
Affiliate Rule, its Regulatory
Department did not receive the
Commission’s notice of the 2004 ACA
unit change prior to the September 1,
2004 filing deadline for making such
changes to its FERC Gas Tariff.
Additionally, KPC states that it believes
good cause exists and therefore requests
a waiver of the requirements of
§154.207 of the Commission’s
regulations, and any other waiver that
may be necessary, to permit the
proposed tariff sheets to be made
effective on October 1, 2004.

KPC states that copies of its
transmittal letter and appendices have
been mailed to all affected customers
and interested state commissions.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedures (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed on or before the
date as indicated below. Anyone filing
an intervention or protest must serve a
copy of that document on the Applicant.
Anyone filing an intervention or protest
on or before the intervention or protest
date need not serve motions to intervene
or protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit original and 14 copies of
the protest or intervention to the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426.

Copies of this filing are on file with
the Commission and are available for
public inspection in the Public
Reference Room. This filing is also
assessible on-line at http://
www.ferc.gov, using the “eLibrary” link.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call

(866) 208—3676 (toll free). For TTY, call
(202) 502—8659.

Linda Mitry,

Acting Secretary.

[FR Doc. E4—2272 Filed 9-20-04; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. PR02-10-005]

Enogex Inc.; Notice of Filing

September 14, 2004.

Take notice that on August 31, 2004,
Enogex Inc. tendered for filing a revised
Statement of Operating Conditions to
become effective October 1, 2004.

Any person desiring to protest this
filing must file in accordance with Rule
211 of the Commission’s Rules of
Practice and Procedure (18 CFR
385.211). Protests to this filing will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Such protests must be filed in
accordance with the provisions of
Section 154.210 of the Commission’s
regulations (18 CFR 154.210). Anyone
filing a protest must serve a copy of that
document on all the parties to the
proceeding.

The Commission encourages
electronic submission of protests in lieu
of paper using the “eFiling” link at
http://www.ferc.gov. Persons unable to
file electronically should submit an
original and 14 copies of the protest to
the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Protest Date: 5 p.m. eastern standard
time September 29, 2004.

Linda Mitry,

Acting Secretary.

[FR Doc. E4-2266 Filed 9-20-04; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP04-265-002]

Northern Natural Gas Company; Notice
of Compliance Filing

September 14, 2004.

Take notice that Northern Natural Gas
Company (Northern) on September 10,
2004, tendered for filing to become part
of its FERC Gas Tariff, Fifth Revised
Volume No. 1, the following tariff
sheets:

Fourth Revised Sheet No. 136
Second Revised Sheet No. 137
Second Revised Sheet No. 142A
Sixth Revised Sheet No. 145
First Revised Sheet No. 442B
First Revised Sheet No. 442C

Northern states that it is filing the
above-referenced tariff sheets in
compliance with the Commission’s
August 27, 2004 Order that provides for
consolidation of Rate Schedule FDD
service agreements.

Northern further states that copies of
the filing have been mailed to each of
its customers and interested State
Commissions.

Any person desiring to protest this
filing must file in accordance with Rule
211 of the Commission’s Rules of
Practice and Procedure (18 CFR
385.211). Protests to this filing will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Such protests must be filed in
accordance with the provisions of
Section 154.210 of the Commission’s
regulations (18 CFR 154.210). Anyone
filing a protest must serve a copy of that
document on all the parties to the
proceeding.

The Commission encourages
electronic submission of protests in lieu
of paper using the “eFiling” link at
http://www.ferc.gov. Persons unable to
file electronically should submit an
original and 14 copies of the protest to
the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
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FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Linda Mitry,

Acting Secretary.

[FR Doc. E4—2267 Filed 9-20-04; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP04-585-000]

Northern Natural Gas Company; Notice
of Limited Waiver

September 14, 2004.

Take notice that on August 31, 2004,
Northern Natural Gas Company
(Northern) tendered for filing a petition
for limited waiver of Northern’s FERC
Gas Tariff in order to allow FDD
shippers to use the imbalance-to-storage
option for resolving imbalances during
the period of August 25, 2004 through
September 30, 2004.

Northern states that the purpose of the
storage allocation provision is to
prevent shippers from injecting or
withdrawing from their FDD or IDD
storage accounts when there is
insufficient daily storage capacity to
accommodate all daily storage
nominations. On storage allocation days
imbalance-to-storage shippers still have
the option to resolve their imbalances
using the Monthly Imbalance Trading or
Monthly Cash-in/out provisions.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed on or before the
date as indicated below. Anyone filing
an intervention or protest must serve a
copy of that document on the Applicant.
Anyone filing an intervention or protest
on or before the intervention or protest
date need not serve motions to intervene
or protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies

of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—-3676 (toll free). For TTY, call
(202) 502-8659.

Intervention and Protest Date: 5 p.m.
eastern standard time September 21,
2004.

Linda Mitry,
Acting Secretary.

[FR Doc. E4—-2269 Filed 9-20-04; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP04-390-000]

OkTex Pipeline Company; Notice of
Technical Conference

September 14, 2004.

Take notice that a technical
conference will be held on October 5,
2004, from 10 a.m. to 5 p.m. (e.s.t.), in
a room to be designated at the offices of
the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

The purpose of the conference is to
address OkTex Pipeline Company’s
(OkTex) proposal to increase its Fuel
Retention Percentage (FRP) for its
Midstream System and establish a
tracking mechanism to annually adjust
its FRP. The Commission ordered staff
to convene this technical conference in
a September 10, 2004 order ! directing
the parties to meet to discuss the issue,
and if possible, to settle this matter.

All interested persons are permitted
to attend. For further information please
contact: John Robinson at (202) 502—
6808 or e-mail JohnRobinson@ferc.gov.

Linda Mitry,
Acting Secretary.

[FR Doc. E4—2268 Filed 9-20-04; 8:45 am]
BILLING CODE 6717-01-P

10kTex Pipeline Company, 108 FERC 61,227
(2004).

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP04-13-002]

Saltville Gas Storage Company L.L.C.;
Notice of Application To Amend
Certificate

September 14, 2004.

On August 2, 2004, Saltville Gas
Storage Company L.L.C. (Saltville)
submitted a compliance filing pursuant
to the Commission’s June 14, 2004
“Order Issuing Certificates” in Docket
Nos. CP04-13-000, CP04—-14—-000, and
CP04-15-000. Saltville Gas Storage
Company L.L.C., 107 FERC {61,267
(2004). On August 5, 2004 the
Commission issued a “Notice of
Compliance Filing” in Docket No.
CP04-14-002 taking notice of Saltville’s
August 2, 2004 submittal of a
compliance filing. The notice
established August 20, 2004 as the
deadline for submitting protests to
Saltville’s compliance filing.

An application to amend the
certificate of public convenience and
necessity issued in Docket No. CP04—
13-000 was also included in Saltville’s
August 2, 2004 compliance filing. The
August 5, 2004 notice did not address
the amendment application.
Accordingly, Saltville’s amendment
application is the subject of the instant
notice.

Specifically, Saltville’s August 2,
2004 compliance filing contains rates
designed on the Equitable method as
required in the June 14, 2004 Order, as
well as rates based on an alternately
proposed rate design method. The filing
also reflects a lowering of the originally
proposed capacity of Saltville’s salt
storage caverns. Therefore, the
Commission is considering Saltville’s
compliance filing to be, in part, a
request in Docket No. CP04-13-002 to
amend the certificate of public
convenience and necessity issued in
Docket No. CP04-13-000. The filing is
available for review at the Commission
or may be viewed on the Commission’s
Web site at http://www.ferc.gov using
the “eLibrary” link. Enter the docket
number excluding the last three digits in
the docket number field to access the
document. For assistance, please contact
FERC Online Support at
FERCOnlineSupport@ferc.gov or call
toll free at (866)208—3676, or for TTY
contact (202) 502—8659.

Any person who filed a motion to
intervene in response to Saltville’s
applications filed on November 10, 2003
does not need to refile a motion to
intervene in response to this request for
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an amendment, but may file additional
comments by the comment date below.
Otherwise there are two ways to become
involved in the Commission’s review of
the amendment in Docket No. CP04-13—
002. First, any person who is not
already a party to these proceedings
wishing to obtain legal status by
becoming a party to the proceedings for
this project should, on or before the
comment date indicated below, file with
the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, a motion to
intervene in accordance with the
requirements of the Commission’s Rules
of Practice and Procedure (18 CFR
385.214 or 385.211) and the Regulations
under the NGA (18 CFR 157.10). A
person obtaining party status will be
placed on the service list maintained by
the Secretary of the Commission and
will receive copies of all documents
filed by the applicant and by all other
parties. A party must submit 14 copies
of filings made with the Commission
and must mail a copy to the applicant
and to every other party in the
proceeding. Only parties to the
proceeding can ask for court review of
Commission orders in the proceeding.
However, a person does not have to
intervene to have comments considered.
The second way to participate is by
filing with the Secretary of the
Commission by the date indicated
below an original and two copies of
their comments in support of or in
opposition to this amendment. The
Commission will consider these
comments in determining the
appropriate action to be taken, but the
filing of a comment alone will not serve
to make the filer a party to the
proceeding. The Commission’s rules
require that persons filing comments in
opposition to the amendment provide
copies of their protests only to the
applicant and any party directly
involved in the protest. However, the
non-party commentors will not receive
copies of all documents filed by other
parties or issued by the Commission and
will not have the right to seek court
review of the Commission’s final order.
The Commission strongly encourages
electronic filings of comments, protests,
and interventions via the Internet in lieu
of paper. See 18 CFR 385.2001(a)(1)(iii)
and the instructions on the
Commission’s Web site (http://
www.ferc.gov) under the “‘e-Filing” link.
Comment Date: September 21, 2004.

Linda Mitry,

Acting Secretary.

[FR Doc. E4—2273 Filed 9-20—04; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Duke Power, A Division of Duke
Energy Corporation, South Carolina;
Project No. 2503—-080; Notice of
Availability of Environmental
Assessment

September 13, 2004.

In accordance with the National
Environmental Policy Act of 1969, as
amended, and the Federal Energy
Regulatory Commission’s (Commission)
regulations (18 CFR Part 380), the
Commission’s staff have reviewed an
application for non-project use of
project lands and waters at the Keowee-
Jocassee Hydroelectric Project (FERC
No. 2503) and have prepared an
Environmental Assessment (EA) on the
application. The project consists of two
reservoirs, Lake Jocassee and Lake
Keowee. The proposed site for non-
project use is in Oconee County, South
Carolina, located on Lake Keowee. Lake
Keowee is located on the Keowee River.

Specifically, the project licensee
(Duke Power) has requested
Commission approval to permit Keowee
Town Houses, LLC, to construct and
operate a commercial/residential marina
on Lake Keowee. The marina will
include 10 cluster docks with a total of
56 boat slips, and will be used privately
by the residents of The Towne Homes
at Keowee subdivision. In the EA,
Commission staff analyzed probable
environmental effects of the proposed
marina improvements and have
concluded that approval of the proposal,
with appropriate environmental
measures, would not constitute a major
Federal action significantly affecting the
quality of the human environment.

A copy of the EA is attached to a
Commission order titled “Order
Approving Non-project Use of Project
Lands and Waters,” which was issued
August 25, 2004 and is available for
review in Public Reference Room 2—A of
the Commission’s offices at 888 First
Street, NE., Washington, DC. The EA
also may be viewed on the
Commission’s Web site http://
www.ferc.gov using the “‘e-library” link.
Enter the docket number (prefaced by
P-) and excluding the last three digits,
in the docket number field to access the
document. For assistance, contact FERC
Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or for TTY,

contact (202) 502—-8659, TTY (202) 208—
8659.

Magalie R. Salas,

Secretary.

[FR Doc. E4-2275 Filed 9-20-04; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[OA-2004-0006, FRL-7816-7]

Agency Information Collection
Activities: Proposed Collection;
Comment Request; Exploring Public
and Private Preferences for Children’s
Health Risk Reduction, EPA ICR
Number 2160.01

AGENCY: Environmental Protection
Agency.
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this document announces
that EPA is planning to submit a
proposed Information Collection
Request (ICR) to the Office of
Management and Budget (OMB). This is
a request for a new collection. Before
submitting the ICR to OMB for review
and approval, EPA is soliciting
comments on specific aspects of the
proposed information collection as
described below.

DATES: Comments must be submitted on
or before November 22, 2004.
ADDRESSES: Submit your comments,
referencing docket ID number OA—
2004-0006, to EPA online using
EDOCKET (our preferred method), by e-
mail to oei.docket@epa.gov, or by mail
to: EPA Docket Center, Environmental
Protection Agency, Office of
Environmental Information, Mail Code
2822T, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT:
Nathalie Simon, Office of Policy,
Economics and Innovation, Mail Code
1809T, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460; telephone
number: (202) 566—2347; fax number:
(202) 566—2363; e-mail address:
simon.nathalie@epa.gov.

SUPPLEMENTARY INFORMATION: EPA has
established a public docket for this ICR
under Docket ID number OA-2004—
0006, which is available for public
viewing at the Office of Environmental
Information (OEI) Docket in the EPA
Docket Center (EPA/DC), EPA West,
Room B102, 1301 Constitution Ave.,
NW., Washington, DC. The EPA Docket
Center Public Reading Room is open
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from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Reading Room is (202) 566—1744, and
the telephone number for the Office of
Environmental Information (OEI) Docket
is (202) 566—1752. An electronic version
of the public docket is available through
EPA Dockets (EDOCKET) at http://
www.epa.gov/edocket. Use EDOCKET to
obtain a copy of the draft collection of
information, submit or view public
comments, access the index listing of
the contents of the public docket, and to
access those documents in the public
docket that are available electronically.
Once in the system, select “‘search,”
then key in the docket ID number
identified above.

Any comments related to this ICR
should be submitted to EPA within 60
days of this notice. EPA’s policy is that
public comments, whether submitted
electronically or in paper, will be made
available for public viewing in
EDOCKET as EPA receives them and
without change, unless the comment
contains copyrighted material, CBI, or
other information whose public
disclosure is restricted by statute. When
EPA identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
EDOCKET. The entire printed comment,
including the copyrighted material, will
be available in the public docket.
Although identified as an item in the
official docket, information claimed as
CBI, or whose disclosure is otherwise
restricted by statute, is not included in
the official public docket, and will not
be available for public viewing in
EDOCKET. For further information
about the electronic docket, see EPA’s
Federal Register notice describing the
electronic docket at 67 FR 38102 (May
31, 2002), or go to http://www.epa.gov./
edocket.

Title: Exploring Public and Private
Preferences for Children’s Health Risk
Reduction.

Abstract: Regulations promulgated by
the U.S. Environmental Protection
Agency generally have as their primary
purpose the safeguard of human health.
Economic analyses of the regulations’
costs and benefits are often required as
part of the rule-making process.
Executive Order 12866 for instance
requires a benefit-cost analysis of every
rule expected to have a significant
impact of $100 million or more.

Although most benefit cost analyses
to date have been conducted using
scientific and economic valuation
estimates derived for adult populations,
there is increased interest in conducting
analyses by specific age group or life

stage. Executive Order 13045, for
instance, requires all agencies to
specifically consider the effects of
regulations on children. Advances in
the scientific community have recently
resulted in age-specific assessments of
risk and exposure to various
environmental contaminants. Similar
advances are now sought in the
economics field.

Currently, little is known about how
the public values reductions in risk to
health for children. Only a handful of
valuation estimates exist in the
literature that are specific to
populations under the age of 18 as noted
in USEPA’s Children’s Health Valuation
Handbook (2002). Nor is it evident how
other risk characteristics (e.g. the type of
risk, the uncertainty associated with the
health outcome, and the populations
affected) affect an individual’s
willingness to pay for programs to
reduce these risks.

To begin addressing these gaps, the
National Center for Environmental
Economics, in collaboration with the
Office of Children’s Health Protection, is
in the process of designing a survey
instrument to elicit willingness to pay
values for cancer risk reductions to
children and adults. Several versions of
the survey instrument are planned so as
to adequately address differences in
values for these two populations as well
as to assess differences in public and
private scenarios.

The purpose of the proposed ICR is to
gain approval for the conduct of a series
of cognitive (or one-on-one) interviews
as part of the survey development
process. Cognitive interviews are a
crucial component in the survey
development process as they allow
survey developers to identify
problematic approaches, terminology,
and graphics in the survey instrument.
A total of 72 interviews are anticipated.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9.

The EPA would like to solicit
comments to:

(i) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Agency, including
whether the information will have
practical utility;

(ii) Evaluate the accuracy of the
Agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

(iii) Enhance the quality, utility, and
clarity of the information to be
collected; and

(iv) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated electronic,
mechanical, or other technological
collection techniques or other forms of
information technology, e.g., permitting
electronic submission of responses.

Burden Statement: The only burden
imposed by the interviews on
respondents will be the time required to
complete the survey and answer
interview questions. The survey
developers estimate that this will
require an average of 1.5 hours per
respondent. With a total of 72
respondents this requires a total of 108
hours. Based on an average hourly rate
of $24.951 (including employer costs of
all employee benefits), the survey
developers expect that the average per-
respondent cost for the pilot survey will
be $37.43 and the corresponding one-
time total cost to all respondents will be
$4042.00. Since this information
collection is voluntary and does not
involve any special equipment,
respondents will not incur any capital
or operation and maintenance (O&M)
costs.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

Dated: August 27, 2004.
Al McGartland,
Office Director, National Center for
Environmental Economics, Office of Policy,
Economics and Innovation.
[FR Doc. 04—-21186 Filed 9-20—-04; 8:45 am]|
BILLING CODE 6560-50-P

1Employer costs per hour worked for employee
compensation and costs as a percent of total
compensation: Civilian workers, total
compensation, March 2004 (http://stats.bls.gov/
news.release/ecec.t02.htm).
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ENVIRONMENTAL PROTECTION
AGENCY

[FRL-7816-5]

National and Governmental Advisory
Committees to the U.S. Representative
to the Commission for Environmental
Cooperation

AGENCY: Environmental Protection
Agency.
ACTION: Notice of meeting.

SUMMARY: Pursuant to the Federal
Advisory Committee Act (Pub. L. 92—
463), the U.S. Environmental Protection
Agency (EPA) gives notice of a meeting
of the National Advisory Committee
(NAC) and Governmental Advisory
Committee (GAC) to the U.S.
Representative to the North American
Commission for Environmental
Cooperation (CEC).

The National and Governmental
Advisory Committees advise the
Administrator of the EPA in his capacity
as the U.S. Representative to the
Council of the North American
Commission for Environmental
Cooperation. The Committees are
authorized under Articles 17 and 18 of
the North American Agreement on
Environmental Cooperation (NAAEC),
North American Free Trade Agreement
Implementation Act, Pub. L. 103—182
and as directed by Executive Order
12915, entitled “Federal
Implementation of the North American
Agreement on Environmental
Cooperation.” The Committees are
responsible for providing advice to the
U.S. Representative on a wide range of
strategic, scientific, technological,
regulatory and economic issues related
to implementation and further
elaboration of the NAAEC. The National
Advisory Committee consists of 12
representatives of environmental groups
and non-governmental organizations,
business and industry, and educational
institutions. The Governmental
Advisory Committee consists of 12
representatives from state, local and
tribal governments.

The Committees are meeting to review
and comment on the 2005 Strategic
Operational Plan of the Commission for
Environmental Cooperation, and other
business.

DATES: The Committees will meet on
Thursday, October 14, 2004 from 9 a.m.
to 6 p.m., and on Friday, October 15,
2004 from 8:30 a.m. to 3 p.m.
ADDRESSES: The meeting will be held at
the Wyndham City Center, 1143 New
Hampshire Ave., NW., Washington, DC
20037. The meeting is open to the

public, with limited seating on a first-
come, first-served basis.

FOR FURTHER INFORMATION CONTACT: Mr.
Oscar Carrillo Designated Federal
Officer, U.S. EPA, Office of Cooperative
Environmental Management, at (202)
233-0072.

Meeting Access: Individuals requiring
special accommodation at this meeting,
including wheelchair access to the
conference room, should contact Oscar
Carrillo at least five business days prior
to the meeting so that appropriate
arrangements can be made.

Dated: September 8, 2004.
Oscar Carrillo,
Designated Federal Officer.
[FR Doc. 04—21187 Filed 9-20-04; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL~7816-3]

Seventh Meeting of the World Trade
Center Expert Technical Review Panel
to Continue Evaluation on Issues
Relating to Impacts of the Collapse of
the World Trade Center Towers

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of meeting.

SUMMARY: The World Trade Center
Expert Technical Review Panel (or WTC
Technical Panel) will hold its seventh
meeting intended to provide for greater
input on ongoing efforts to monitor the
situation for New York residents and
workers impacted by the collapse of the
World Trade Center. The panel
members will help guide the EPA’s use
of the available exposure and health
surveillance databases and registries to
characterize any remaining exposures
and risks, identify unmet public health
needs, and recommend any steps to
further minimize the risks associated
with the aftermath of the World Trade
Center attacks. The panel will meet
several times over the course of
approximately two years. These panel
meetings will be open to the public,
except where the public interest
requires otherwise. Information on the
panel meeting agendas, documents
(except where the public interest
requires otherwise), and public
registration to attend the meetings will
be available from an Internet Web site.
EPA has established an official public
docket for this action under Docket ID
No. ORD-2004-0003.

DATES: The seventh meeting of the WTC
Technical Panel will be held on October
5, 2004, from 9 a.m. to 5 p.m., eastern

daylight savings time. On-site
registration will begin at 8:30 a.m.
ADDRESSES: The WTC Technical Panel
meeting will be held at St. John’s
University, Saval Auditorium, 101
Murray Street (between Greenwich
Street and West Side Highway), New
York City (Manhattan). The auditorium
is located on the second floor of the
building and is handicap accessible. A
government-issued identification (e.g.,
driver’s license) is required for entry.
FOR FURTHER INFORMATION CONTACT: For
meeting information, registration and
logistics, please see the panel’s Web site
http://www.epa.gov/wtc/panel or
contact ERG at (781) 674—7374. The
meeting agenda and logistical
information will be posted on the Web
site and will also be available in hard
copy. For further information regarding
the WTC Technical Panel, contact Ms.
Lisa Matthews, EPA Office of the
Science Advisor, telephone (202) 564—
6669 or e-mail: matthews.lisa@epa.gov.
SUPPLEMENTARY INFORMATION:

I. WTC Technical Panel Meeting
Information

Eastern Research Group, Inc. (ERG),
an EPA contractor, will coordinate the
WTC Technical Panel meeting. To
attend the panel meeting as an observer,
please register by visiting the Web site
at http://www.epa.gov/wtc/panel. You
may also register for the meeting by
calling ERG’s conference registration
line between the hours of 9 a.m. and
5:30 p.m. e.d.s.t. at (781) 674-7374 or
toll free at 1-800-803-2833, or by
faxing a registration request to (781)
674—2906 (include full address and
contact information). Pre-registration is
strongly recommended as space is
limited, and registrations are accepted
on a first-come, first-served basis. The
deadline for pre-registration is
September 30, 2004. Registrations will
continue to be accepted after this date,
including on-site registration, if space
allows. There will be a limited time at
the meeting for oral comments from the
public. Oral comments will be limited
to five (5) minutes each. If you wish to
make a statement during the observer
comment period, please check the
appropriate box when you register at the
Web site. Please bring a copy of your
comments to the meeting for the record
or submit them electronically via e-mail
to meetings@erg.com, subject line: WTC.

II. Background Information

Immediately following the September
11, 2001 terrorist attack on New York
City’s World Trade Center, many federal
agencies, including the EPA, were
called upon to focus their technical and
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scientific expertise on the national
emergency. EPA, other federal agencies,
New York City, and New York State
public health and environmental
authorities focused on numerous
cleanup, dust collection and ambient air
monitoring activities to ameliorate and
better understand the human health
impacts of the disaster. Detailed
information concerning the
environmental monitoring activities that
were conducted as part of this response
is available at the EPA Response to

9-11 Web site at http://www.epa.gov/
wtc/.

In addition to environmental
monitoring, EPA efforts also included
toxicity testing of the dust, as well as
the development of a human exposure
and health risk assessment. This risk
assessment document, Exposure and
Human Health Evaluation of Airborne
Pollution from the World Trade Center
Disaster, is available on the Web at
http://www.epa.gov/ncea/wtc.htm.
Numerous additional studies by other
Federal and State agencies, universities,
and other organizations have
documented impacts to both the
outdoor and indoor environments, and
to human health.

While these monitoring and
assessment activities were ongoing, and
the cleanup at Ground Zero itself was
occurring, EPA began planning for a
program to clean and monitor
residential apartments. From June 2002
until December 2002, residents
impacted by World Trade Center dust
and debris in an area of about 1 mile by
1 mile south of Canal Street were
eligible to request either federally-
funded cleaning and monitoring for
airborne asbestos or monitoring of their
residences. The cleanup continued into
the summer of 2003, by which time the
EPA had cleaned and monitored 3,400
apartments and monitored 800
apartments. Detailed information on this
portion of the EPA response is also
available at http://www.epa.gov/wtc/.

A critical component of
understanding long-term human health
impacts is the establishment of health
registries. The World Trade Center
Health Registry is a comprehensive and
confidential health survey of those most
directly exposed to the contamination
resulting from the collapse of the World
Trade Center towers. It is intended to
give health professionals a better picture
of the health consequences of 9/11. It
was established by the Agency for Toxic
Substances and Disease Registry
(ATSDR) and the New York City
Department of Health and Mental
Hygiene (NYCDHMH) in cooperation
with a number of academic institutions,
public agencies and community groups.

Detailed information about the registry
can be obtained from the registry Web
site at: http://www.nyc.gov/html/doh/
html/wtc/index.html.

In order to obtain individual advice
on the effectiveness of these programs,
unmet needs and data gaps, the EPA has
convened a technical panel of experts
who have been involved with World
Trade Center assessment activities. Dr.
Paul Gilman, EPA Science Advisor,
serves as Chair of the panel, and Dr.
Paul Lioy, Professor of Environmental
and Community Medicine at the
Environmental and Occupational Health
Sciences Institute of the Robert Wood
Johnson Medical School-UMDN]J and
Rutgers University, serves as Vice Chair.
A full list of the panel members, a
charge statement and operating
principles for the panel are available
from the panel Web site listed above.
Panel meetings typically will be one- or
two-day meetings, and they will occur
over the course of approximately a two-
year period. Panel members will
provide individual advice on issues the
panel addresses. These meetings will
occur in New York City and nearby
locations. All of the meetings will be
announced on the Web site and by a
Federal Register Notice, and they will
be open to the public for attendance and
brief oral comments.

The focus of the seventh meeting of
the WTC Technical Panel is to review
status of a sampling proposal (refined
based on input from the September 13
meeting), to provide an update on the
World Trade Center signature validation
study, and to continue to brief the panel
members on current public health
studies related to World Trade Center
impacts. Further information on
meetings of the WTC Technical Panel
can be found at the Web site identified
earlier: http://www.epa.gov/wtc/panel.

III. How To Get Information on E-
DOCKET

EPA has established an official public
docket for this action under Docket ID
No. ORD-2004-0003. The official public
docket consists of the documents
specifically referenced in this action,
any public comments received, and
other information related to this action.
Although a part of the official docket,
the public docket does not include
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. The official public
docket is the collection of materials that
is available for public viewing at the
Office of Environmental Information
(OEI) Docket in the Headquarters EPA
Docket Center (EPA/DC), EPA West
Building, Room B102, 1301 Constitution
Avenue, NW., Washington, DC 20460.

The EPA Docket Center Public Reading
Room is open from 8:30 a.m. to 4:30
p.m., Monday through Friday, excluding
legal holidays. The telephone number
for the Public Reading Room is (202)
566—1744, and the telephone number for
the OEI Docket is (202) 566—1752;
facsimile: (202) 566—1753; or e-mail:
ORD.Docket@epa.gov.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
Dockets at http://www.epa.gov/edocket/
to submit or view public comments,
access the index listing of the contents
of the official public docket, and to
access those documents in the public
docket that are available electronically.
Once in the system, select “search,”
then key in the appropriate docket
identification number.

Dated: September 15, 2004.

Paul Gilman,

EPA Science Advisor and Assistant
Administrator for Research and Development.

[FR Doc. 04—-21189 Filed 9-20—-04; 8:45 am]|
BILLING CODE 6560-50-P

FEDERAL MARITIME COMMISSION

Ocean Transportation Intermediary
License Revocations

The Federal Maritime Commission
hereby gives notice that the following
Ocean Transportation Intermediary
licenses have been revoked pursuant to
section 19 of the Shipping Act of 1984
(46 U.S.C. app. 1718) and the
regulations of the Commission
pertaining to the licensing of Ocean
Transportation Intermediaries, effective
on the corresponding date shown below:

License Number: 003772F.

Name: A.T.I., U.S.A., Inc.

Address: 1201 Corbin Street,
Elizabeth, NJ 07201.

Date revoked: September 6, 2004.

Reason: Failed to maintain a valid
bond.

License Number: 004523F.

Name: Ronald A. Pfeiffer dba Auto
Shipping International.

Address: 6 Butternut Lane, Monroe,
NJ 08831.

Date Revoked: September 1, 2004.

Reason: Surrendered license
voluntarily.

License Number: 002983F.

Name: Ben-G Incorporated.

Address: 460 E. Carson Plaza Drive,
Suite 105, Carson City, CA 90746.

Date Revoked: September 1, 2004.

Reason: Failed to maintain a valid
bond.

License Number: 018601NF.
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Name: Commercial Cargo Carriers,
Inc.

Address: 3305 Spring Mountain Road,
Suite 24, Las Vegas, NV 89102.

Date Revoked: September 1, 2004.

Reason: Failed to maintain valid
bonds.

License Number: 004193F.

Name: EMC Shipping, Inc.

Address: 810 Third Avenue, Seattle,
WA 98104.

Date Revoked: August 10, 2004.

Reason: Surrendered license
voluntarily.

License Number: 018052N.

Name: International Ocean Logistics,
Inc.

Address: 9390 NW 23rd Street,
Pembroke Pines, FL 33024.

Date Revoked: August 21, 2004.

Reason: Failed to maintain a valid
bond.

License number: 017194F.

Name: Joseph B. Hohenstein dba
Joseph B. Hohenstein Customhouse
Brokers.

Address: 645 Indian Street, Suite 209,
Savannah, GA 31401.

Date revoked: August 16, 2004.

Reason: Failed to maintain a valid
bond.

License Number: 018380F.

Name: MCS Cargo Systems, Inc. dba
Expedite America Express.

Address: 2688 Coyle Lane, Elk Grove
Village, IL 60007.

Date Revoked: August 18, 2004.

Reason: Failed to maintain a valid

bond.

License Number: 018620NF.

Name: Motherlines, Inc.

Address: 11 Sunrise Plaza, Suite 301,
Valley Stream, NY 11580.

Date Revoked: August 22, 2004.

Reason: Failed to maintain valid
bonds.

License Numer: 015862N.

Name: NW Express, Inc.

Address: 5250 W. Century Blvd.,
Suite 634, Los Angeles, CA 90045.

Date Revoked: August 17, 2004.

Reason: Failed to maintain a valid
bond.

License Number: 016918N.

Name: Port of Palm Cold Storage, Inc.

Address: 1016 Clemons Street, Suite
400, Jupiter, FL 33477.

Date Revoked: August 22, 2004.

Reason: Failed to maintain a valid
bond.

License Number: 015093N.

Name: Prestige Shipping, Inc.

Address: 7270 NW 12th Street, Suite
381, Miami, FL 33126.

Date Revoked: August 29, 2004.

Reason: Failed to maintain a valid
bond.

License Number: 002355NF.

Name: Pro-Service Forwarding Co.,
Inc.

Address: 8915 S. La Cienega
Boulevard, Inglewood, CA 90301.

Date Revoked: August 18, 2004.

Reason: Failed to maintain valid
bonds.

License Number: 004462F.

Name: R S Exports, Inc.

Address: 8621 Bellanca Avenue, Suite
201, Los Angeles, CA 90045.

Date Revoked: August 27, 2004.

Reason: Failed to maintain a valid
bond.

License Number: 017437F.

Name: Shoreline Express, Inc.

Address: 13231 Eastern Avenue, Suite
No. 3, Palmetto, FL 34221.

Date Revoked: August 28, 2004.

Reason: Failed to maintain a valid
bond.

Sandra L. Kusumoto,

Director, Bureau of Consumer Complaints
and Licensing.

[FR Doc. 04—21213 Filed 9-20-04; 8:45 am]|
BILLING CODE 6730-01-P

FEDERAL MARITIME COMMISSION

Ocean Transportation Intermediary
License Reissuances

Notice is hereby given that the
following Ocean Transportation
Intermediary licenses have been
reissued by the Federal Maritime
Commission pursuant to section 19 of
the Shipping Act of 1984, as amended
by the Ocean Shipping Reform Act of
1998 (46 U.S.C. app. 1718) and the
regulations of the Commission
pertaining to the licensing of Ocean
Transportation Intermediaries, 46 CFR
part 515.

License No. Name/address Date reissued
017649NF ........... Access Freight Forwarders, Inc., 8220 NW 30th Terrace, Miami, FL 33122 ..........cccccoooiiiiiniieiieeen. July 1, 2004.
018516N ............. K.E.l. Enterprise dba KEI Logix, 249 E. Redondo Beach, Gardena, CA 90248 ................. August 4, 2004.
001727F .............. Lysan Forwarding Company, Inc., 5220 NW 72nd Avenue, Bay 34, Miami, FL 33166 August 5, 2004.

Sandra L. Kusumoto,

Director, Bureau of Certification and
Licensing.

[FR Doc. 04-21214 Filed 9-20-04; 8:45 am]
BILLING CODE 6730-01-P

FEDERAL MARITIME COMMISSION

Ocean Transportation Intermediary
License Applicants

Notice is hereby given that the
following applicants have filed with the
Federal Maritime Commission an
application for license as a Non-Vessel-
Operating Common Carrier and Ocean
Freight Forwarder—Ocean
Transportation Intermediary pursuant to
section 19 of the Shipping Act of 1984
as amended (46 U.S.C. app. 1718 and 46
CFR Part 515).

Persons knowing of any reason why
the following applicants should not
receive a license are requested to
contact the Office of Transportation
Intermediaries, Federal Maritime
Commission, Washington, DC 20573.

Non-Vessel-Operating Common Carrier
Ocean Transportation Intermediary
Applicants

Boats International Inc., 771 West
Atlantic Blvd., Pompano, FL 33060.
Officers: Carolina Lacayo Kramme,
Director (Qualifying Individual),
Thomas Kramme, Managing Director.

Limco Logistic Inc., 12550 Biscayne
Blvd., Suite 406, North Miami, FL
33181. Officer: Michael Lyamport,
President (Qualifying Individual).

Non-Vessel-Operating Common Carrier
and Ocean Freight Forwarder
Transportation Intermediary Applicant

Katt Worldwide Logistics, LLC, 4105 S.
Mendenhall Road, Memphis, TN
38115. Officers: Thomas Nettle
(Qualifying Individual), Michael
Kattawar, President.

Ocean Lines Logistics, Inc., 2801 NW
74th Avenue, Suite 105, Miami, FL
33122. Officers: Paul Jasinksi,
President (Qualifying Individual),
Najib Nicholas, Secretary.

Karen V. Gregory,

Assistant Secretary.

[FR Doc. 04—21215 Filed 9—20-04; 8:45 am)]
BILLING CODE 6730-01-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Assistant Secretary for
Planning and Evaluation; Medicare
Program; Meeting of the Technical
Advisory Panel on Medicare Trustee
Reports

AGENCY: Assistant Secretary for
Planning and Evaluation, HHS.
ACTION: Notice of meeting.

SUMMARY: This notice announces a
public meeting of the Technical
Advisory Panel on Medicare Trustee
Reports (Panel). Notice of this meeting
is given under the Federal Advisory
Committee Act (5 U.S.C. App. 2, section
10(a)(1) and (a)(2)). The Panel will
discuss the long-term rate of change in
health spending and may make
recommendations to the Medicare
Trustees on how the Trustees might
more accurately estimate health
spending in the long run. The Panel’s
discussion is expected to be very
technical in nature and will focus on the
actuarial and economic methods by
which Trustees might more accurately
measure health spending. Although
panelists are not limited in the topics
they may discuss, the Panel is not
expected to discuss or recommend
changes in current or future Medicare
provider payment rates or coverage
policy.

DATES: October 6, 2004, 8 a.m.—4 p.m.
e.d.t.

ADDRESSES: The meeting will be held at
HHS headquarters at 200 Independence
Ave., SW., 20201, Room 325A.
Comments: The meeting will allocate
time on the agenda to hear public
comments. In lieu of oral comments,
formal written comments may be
submitted for the record to Jacob
Kaplan, OASPE, 200 Independence
Ave., SW., 20201, Room 411B.3. Those
submitting written comments should
identify themselves and any relevant
organizational affiliations.
FOR FURTHER INFORMATION CONTACT:
Jacob Kaplan at (202) 401-6119,
jacob.kaplan@hhs.gov. Note: Although
the meeting is open to the public,
procedures governing security
procedures and the entrance to Federal
buildings may change without notice.
Those wishing to attend the meeting
should call or e-mail Mr. Kaplan by
October 1, 2004, so that their name may
be put on a list of expected attendees
and forwarded to the security officers at
HHS Headquarters.
SUPPLEMENTARY INFORMATION: On April
22, 2004, we published a notice
announcing the establishment and

requesting nominations for individuals
to serve on the Panel. The panel
members are: Mark Pauly, Edwin
Hustead, Alice Rosenblatt, Michael
Chernew, David Meltzer, John Bertko,
and William Scanlon.

Topics of the Meeting: The Panel is
specifically charged with discussing and
possibly making recommendations to
the Medicare Trustees on how the
Trustees might more accurately estimate
the long term rate of health spending in
the United States. The discussion is
expected to focus on highly technical
aspects of estimation involving
economics and actuarial science.
Panelists are not restricted, however, in
the topics that they choose to discuss.

Procedure and Agenda: This meeting
is open to the public. Interested persons
may observe the deliberations and
discussions, but the Panel will not hear
public comments during this time. The
Commission will also allow an open
public session for any attendee to
address issues specific to the topic.

Authority: 42 U.S.C. 217a; Section 222 of
the Public Health Services Act, as amended.
The panel is governed by provisions of
Public Law 92—463, as amended (5 U.S.C.
Appendix 2), which sets forth standards for
the formation and use of advisory
committees.

Dated: September 17, 2004.
Michael J. O’Grady,

Assistant Secretary for Planning and
Evaluation.

[FR Doc. 04-21205 Filed 9-20-04; 8:45 am]|
BILLING CODE 4150-05-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

[60Day—04-04KI]

Proposed Data Collections Submitted
for Public Comment and
Recommendations

In compliance with the requirement
of section 3506(c)(2)(A) of the
Paperwork Reduction Act of 1995 for
opportunity for public comment on
proposed data collection projects, the
Centers for Disease Control and
Prevention (CDC) will publish periodic
summaries of proposed projects. To
request more information on the
proposed projects or to obtain a copy of
the data collection plans and
instruments, call 404-498-1210 or send
comments to Sandi Gambescia, CDC
Assistant Reports Clearance Officer,
1600 Clifton Road, MS-E11, Atlanta, GA
30333 or send an e-mail to
omb@cdc.gov.

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology. Written comments should
be received within 60 days of this
notice.

Proposed Project

2004 State Medicaid Survey—New—
National Center for Chronic Disease
Prevention and Control (NCCDPHP),
Centers for Disease Control and
Prevention (CDC).

Background and Brief Description

The proposed 2004 State Medicaid
Survey will assess State Medicaid
Programs to determine the extent of
coverage for tobacco-dependence
treatment. Tobacco use is the leading
preventable cause of death in the United
States. One of the 2010 National Health
Objectives is to increase insurance
coverage of evidence-based treatment
for nicotine dependence (i.e., Food and
Drug Administration [FDA]-approved
pharmacotherapies and total coverage of
behavioral therapies in Medicaid
programs) from 36 states to all 50 states
and the District of Columbia. To
increase both the use of treatment by
smokers attempting to quit and the
number of smokers who quit
successfully, the Guide to Community
Preventive Services recommends
reducing the out-of-pocket cost of
effective tobacco-dependence treatments
(i.e., individual, group and telephone
counseling and FDA-approved
pharmacotherapies). The 2000 Public
Health Service (PHS) Clinical Practice
Guideline supports expanded insurance
coverage for tobacco-dependence
treatment.

In 2000, approximately 32 million
low-income persons in the United States
received their health insurance coverage
through federally funded State Medicaid
programs; approximately 11.5 million
(36%) of these persons smoked. The
amount and type of coverage for
tobacco-dependence treatment offered
by Medicaid has been reported for 1998
and annually from 2000-2003. In 2002
and 2003, surveys were funded by the
Robert Wood Johnson Foundation
(RWJF). RWJF will no longer be tracking
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this coverage; therefore, CDC proposes
to fund the survey. CDC proposed to
fund the survey from 2004-2010. The
survey will allow CDC to continue to
measure progress of State Medicaid
Programs toward the 2010 National
Health Objective and document changes
in the provision of coverage toward
reaching the Healthy People 2010 goal.

The objectives of the project are as
follows:

e Conduct a study of all 50 states and
the District of Columbia Medicaid
Programs to determine coverage for
tobacco dependence treatment
(counseling and FDA-approved
pharmacotherapies) and assess
compliance with the PHS
recommendations.

¢ Analyze and publish the data.

Medicaid recipients have
approximately 50% greater smoking

prevalence than the overall U.S. adult
population, and they are
disproportionately affected by tobacco-
related disease and disability.
Substantial action to improve coverage
will be needed if the United States is to
achieve the 2010 National Health
Objective of 12% smoking prevalence
among adults.

This project will provide an
opportunity to assess the extent of
coverage for tobacco-dependence
treatment under Medicaid. In 2002, 36
states provided coverage for some FDA
approved medications; however, only
10 states provided some form of
coverage for counseling and only 2
states provided comprehensive
coverage, counseling and medication.
Fifteen states provided no coverage.
This project will be conducted with a
mailed request to State Medicaid

ANNUALIZED BURDEN TABLE

directors to identify a knowledgeable
person within their system to respond to
the survey. The survey will be mailed to
the identified individuals.

Respondents will be asked to submit
a written copy of their Medicaid
coverage policies. If responses are not
received, individuals will receive a
telephone follow-up. Respondents are
mailed the survey that they completed
the previous year and asked to make
revisions if changes have occurred. If
this is being done by the person who
completed the survey the previous year,
the response burden is reduced. If the
questions are not answered or not
answered clearly, follow-up is required
which takes additional time. All 50
states plus the District of Columbia have
reported in the past. There is no cost to
respondents except the time to complete
the survey.

Average
Number of
Number of burden per Total burden
Respondents respondents re%go%i%ségter response hours
P (in hrs)

State Medicaid Programs with Minimal Response ...........ccccccvveeiineeicneenens 35 1 15/60
State Medicaid Programs with Maximum Response .........cc.cccoceevieriennecnnen. 16 1 1 16

TOMaAl .o 51 | o | e, 25

Dated: September 14, 2004.
Alvin Hall,

Director, Management Analysis and Services
Office, Centers for Disease Control and
Prevention.

[FR Doc. 04—-21170 Filed 9-20-04; 8:45 am]|

BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

Board of Scientific Counselors,
National Institute for Occupational
Safety and Health (NIOSH)

In accordance with section 10(a)(2) of
the Federal Advisory Committee Act
(Pub. L. 92—463), the Centers for Disease
Control and Prevention (CDC)
announces the following committee
meeting:

Name: Board of Scientific Counselors,
National Institute for Occupational Safety
and Health (BSC, NIOSH).

Time and Date: 9 a.m.—3:15 p.m., October
21, 2004.

Place: Holiday Inn on the Hill, 415 New
Jersey Avenue, NW., Washington, DG 20001,
telephone (202) 638-1616, fax (202) 347—
1813.

Status: Open to the public, limited only by
the space available. The meeting room
accommodates approximately 50 people.

Purpose: The Secretary, the Assistant
Secretary for Health, and by delegation the
Director, CDC, are authorized under Sections
301 and 308 of the Public Health Service Act
to conduct directly or by grants or contracts,
research, experiments, and demonstrations
relating to occupational safety and health and
to mine health. The Board of Scientific
Counselors, NIOSH shall provide guidance to
the Director, NIOSH on research and
preventions programs. Specifically, the Board
shall provide guidance on the Institute’s
research activities related to developing and
evaluating hypotheses, systematically
documenting findings and disseminating
results. The Board shall evaluate the degree
to which the activities of the NIOSH:

(1) Conform to appropriate scientific
standards;

(2) Address current, relevant needs; and

(3) Produce intended results.

Matters To Be Discussed: Agenda items
include orientation for new Board members;
report from the Director of NIOSH; the CDC
Futures Initiative; NIOSH program
assessment; the NIOSH research to practice
initiative; the NIOSH nanotechnology
initiative; and closing remarks.

Agenda items are subject to change as
priorities dictate.

For Further Information Contact: Roger
Rosa, Executive Secretary, BSC, NIOSH, CDC,
200 Independence Avenue, SW., Room 715H,

Washington, DC 20201, telephone (202) 205—
7856, fax (202) 260—-4464.

The Director, Management Analysis and
Services Office, has been delegated the
authority to sign Federal Register notices
pertaining to announcements of meetings and
other committee management activities for
both CDC and the Agency for Toxic
Substances and Disease Registry.

Dated: September 13, 2004.
Alvin Hall,
Director, Management Analysis and Services
Office, Centers for Disease Control and
Prevention.
[FR Doc. 04-21169 Filed 9—20-04; 8:45 am]
BILLING CODE 4163-19-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

[Document Identifier: CMS—-R-249, CMS—
906, CMS-2088-92, CMS-R-48, CMS-382,
CMS-484 and CMS—-846-849, 854, 10125,
10126]

Agency Information Collection
Activities: Proposed Collection;
Comment Request

AGENCY: Centers for Medicare &
Medicaid Services, HHS.
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In compliance with the requirement
of section 3506(c)(2)(A) of the
Paperwork Reduction Act of 1995, the
Centers for Medicare and Medicaid
Services (CMS) (formerly known as the
Health Care Financing Administration
(HCFA)), Department of Health and
Human Services, is publishing the
following summary of proposed
collections for public comment.
Interested persons are invited to send
comments regarding this burden
estimate or any other aspect of this
collection of information, including any
of the following subjects: (1) The
necessity and utility of the proposed
information collection for the proper
performance of the agency’s functions;
(2) the accuracy of the estimated
burden; (3) ways to enhance the quality,
utility, and clarity of the information to
be collected; and (4) the use of
automated collection techniques or
other forms of information technology to
minimize the information collection
burden.

1. Type of Information Collection
Request: Extension of currently
approved collection.

Title of Information Collection:
Hospice Cost Report and Supporting
Regulations Contained in 42 CFR 413.20
and 413.24.

Use: The hospice cost report is the
mechanism used to collect data from
providers for rate evaluations for the
Prospective Payment System (PPS).
Once CMS obtains this information, we
will update the PPS as mandated by
Congress.

Form Number: CMS—R—-249 (OMB#:
0938-0758).

Frequency: Annually.

Affected Public: Not-for-profit
Institutions and Business or other for-
profit.

Number of Respondents: 1,720.

Total Annual Responses: 1,720.

Total Annual Hours: 302,720.

2. Type of Information Collection
Request: Extension of currently
approved collection.

Title of Information Collection: Fiscal
Soundness Reporting Requirements and
Supporting Regulations in 42 CFR
417.126, 422.502(f) and 422.516(a).

Use: CMS needs this information to
establish on-going fiscal soundness of
the Managed Care Organizations and
Insurance Companies.

Form Number: CMS—906 (OMB#:
0938-0469).

Frequency: Quarterly and Annually.

Affected Public: Business or other for-
profit.

Number of Respondents: 150.

Total Annual Responses: 750.

Total Annual Hours: 150.

3. Type of Information Collection
Request: Extension of currently
approved collection.

Title of Information Collection:
Outpatient Rehabilitation Cost Report
and Supporting Regulations Contained
in 42 CFR 413.20 and 413.24.

Use: This form is used by community
mental health centers to report their
health care costs to determine the
amount of reimbursement for services
furnished to Medicare beneficiaries.

Form Number: CMS-2088-92 (OMB#:
0938-0037).

Frequency: Annually.

Affected Public: Business or other for-
profit; Not-for profit Institutions, State,
Local or Tribal governments.

Number of Respondents: 618.

Total Annual Responses: 618.

Total Annual Hours: 61,800.

4. Type of Information Collection
Request: Extension of a currently
approved collection.

Title of Information Collection:
Hospital Conditions of Participation
(COP) and Supporting Regulations in 42
CFR 482.12, 482.13, 482.21, 482.22,
482.27, 482.30, 482.41, 482.43, 482.45,
482.53, 482.56, 482.57, 482.60, 482.61,
482.62, 485.618 and 485.631.

Use: Hospitals seeking to participate
in the Medicare and Medicaid programs
must meet the Conditions of
Participation (COP) for Hospitals, 42
CFR Part 482. The information
collection requirements contained in
this package are needed to implement
the Medicare and Medicaid COP for
hospitals and critical access hospitals
(CAHSs).

Form Number: CMS—R—48 (OMB#
0938—0328).

Frequency: Annually.

Affected Public: Business or other for-
profit, Not-for-profit institutions,
Federal Government, and State, Local or
Tribal Gov.

Number of Respondents: 6,085.

Total Annual Responses: 6,085.

Total Annual Hours: 5,627,513.

5. Type of Information Collection
Request: Revision of currently approved
collection.

Title of Information Collection: ESRD
Beneficiary Selection and Supporting
Regulations Contained in 42 CFR
414.330.

Use: ESRD facilities have each new
home dialysis patient select one of two
methods to handle Medicare
reimbursement. The intermediaries pay
for the beneficiaries selecting Method I
and the carriers pay for the beneficiaries
selecting Method II. This system was
developed to avoid duplicate billing by
both intermediaries and carriers.

Form Number: CMS—382 (OMB#:
0938—0372).

Frequency: Other: one time only.

Affected Public: Individuals or
Households, Business or other for-profit,
and Not-for profit Institutions.

Number of Respondents: 7,400.

Total Annual Responses: 7,400.

Total Annual Hours: 617.

6. Type of Information Collection
Request: Revision of currently approved
collection.

Title of Information Collection:
Oxygen.

Use: This form is used to determine
if oxygen is reasonable and necessary
pursuant to Medicare Statute. Medicare
claims for home oxygen therapy must be
supported by the treating physician’s
statement and other information
including estimate length of need (# of
months), diagnosis codes (ICD-9) etc.

Form Number: CMS—-484 (OMB#:
0938-0534).

Frequency: Other-as needed.

Affected Public: Business or other for-
profit.

Number of Respondents: 11,000.

Total Annual Responses: 1,200,000.

Total Annual Hours: 497,000.

7. Type of Information Collection
Request: Revision of currently approved
collection.

Title of Information Collection:
Durable Medical Equipment Regional
Carrier, Certificate of Medical Necessity
and Supporting Documentation.

Use: The information collected on
these forms is needed to correctly
process claims and ensure proper claim
payment. Suppliers and physicians will
complete these forms and as needed
supply additional routine supporting
documentation necessary to process
claims. In addition to the other revisions
in this collection, it is important to note
the introduction of two new CMS form
numbers. CMS form numbers 851, 852,
and 853 have been replaced with DIFs
and have been issued new CMS form
numbers. CMS form number 851 is now
CMS form number 10125. CMS form
numbers 852 and 853 have now
combined into a single DIF with CMS
form number 10126.

Form Number: CMS-846—849, 854,
10125,10126 (OMB#: 0938-0679).

Frequency: On occasion.

Affected Public: Business or other for-
profit.

Number of Respondents: 51,000.

Total Annual Responses: 5,400,000.

Total Annual Hours: 1,215,000.

To obtain copies of the supporting
statement and any related forms for the
proposed paperwork collections
referenced above, access CMS’ Web Site
address at http://www.cms.hhs.gov/
regulations/pra/, or E-mail your request,
including your address, phone number,
OMB number, and CMS document
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identifier, to Paperwork@cms.hhs.gov,
or call the Reports Clearance Office on
(410) 786-1326.

Written comments and
recommendations for the proposed
information collections must be mailed
within 60 days of this notice directly to
the CMS Paperwork Clearance Officer
designated at the following address:
CMS, Office of Strategic Operations and
Regulatory Affairs, Division of
Regulations Development and
Issuances, Attention: Melissa Musotto,
Room C5-14-03, 7500 Security
Boulevard, Baltimore, Maryland 21244—
1850.

Dated: September 9, 2004.
John P. Burke, III,
Paperwork Reduction Act Team Leader,
Office of Strategic Operations and Strategic
Affairs, Division of Regulations Development
and Issuances.
[FR Doc. 04—21027 Filed 9—20-04; 8:45 am)]
BILLING CODE 4120-03-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare and Medicaid
Services

[Document Identifier: CMS—-R-263 and
CMS-10082]

Agency Information Collection
Activities: Submission for OMB
Review; Comment Request

AGENCY: Centers for Medicare and
Medicaid Services, HHS.

In compliance with the requirement
of section 3506(c)(2)(A) of the
Paperwork Reduction Act of 1995, the
Centers for Medicare and Medicaid
Services (CMS) (formerly known as the
Health Care Financing Administration
(HCFA), Department of Health and
Human Services, is publishing the
following summary of proposed
collections for public comment.
Interested persons are invited to send
comments regarding this burden
estimate or any other aspect of this
collection of information, including any
of the following subjects: (1) The
necessity and utility of the proposed
information collection for the proper
performance of the agency’s functions;
(2) the accuracy of the estimated
burden; (3) ways to enhance the quality,
utility, and clarity of the information to
be collected; and (4) the use of
automated collection techniques or
other forms of information technology to
minimize the information collection
burden.

(1) Type of Information Collection
Request: Extension of a currently
approved collection; Title of

Information Collection: On-site
Inspection for Durable Medicare
Equipment (DME) Supplier Location
and Supporting Regulations in 42 CFR,
Section 424.57; Form No.: CMS-R-263
(OMB # 0938-0749); Use: CMS collects
information on any supplier who
submits bills to Medicare or who
applies for a Medicare Billing Number
before allowing the supplier to enroll.
This information must minimally
clearly identify the provider and its
place of business as required in Public
Law 99-272 Section 9202(g) and
provide all necessary documentation to
prove that they are qualified to perform
the services for which they are billing.
The on-site inspection for Durable
Medical Equipment (DME) Supplier
Location verifies this information;
Affected Public: Business or other for-
profit, not-for-profit institutions, and
State, Local, or Tribal Gov.; Number of
Respondents: 20,000; Total Annual
Responses: 20,000; Total Annual Hours:
10,000.

(2) Type of Information Collection
Request: Extension of a currently
approved collection; Title of
Information Collection: CMSO Survey of
States: Performance Measurement
Reporting Capability; Form No.: CMS—
10082 (OMB # 0938-0898); Use:
Because of the wide variability of
Medicaid and SCHIP financing and
service delivery approaches, there is
little common ground from which to
develop uniform reporting on
performance measures by states. While
CMS has decided on the first seven
measures to be used, the ability of states
to calculate those measures using HEDIS
directly or HEDIS specifications (e.g.,
when calculating measures from fee-for-
service claims data) is highly variable.
Current efforts are focused on assessing
the capability of each state to report on
the selected measures and on helping
states to make necessary adjustments in
order to be able to report measures
uniformly so that state-to-state
comparisons can be made. To
accomplish this, states will be requested
to report available numerator and
denominator data for the seven core
HEDIS measures via a survey
instrument created for this purpose. The
data will be requested for each state’s
Medicaid and SCHIP programs by
delivery system; Frequency: Once;
Affected Public: State, local, or tribal
government; Number of Respondents:
51; Total Annual Responses: 51; Total
Annual Hours: 2,360.

To obtain copies of the supporting
statement and any related forms for the
proposed paperwork collections
referenced above, access CMS Web site
address at http://www.cms.hhs.gov/

regulations/pra/, or e-mail your request,
including your address, phone number,
OMB number, and CMS document
identifier, to Paperwork@hcfa.gov, or
call the Reports Clearance Office on
(410) 786—1326. Written comments and
recommendations for the proposed
information collections must be mailed
within 30 days of this notice directly to
the OMB desk officer: OMB Human
Resources and Housing Branch,
Attention: Christopher Martin, New
Executive Office Building, Room 10235,
Washington, DC 20503.

Dated: September 9, 2004.
John P. Burke, III,

Paperwork Reduction Act Team Leader, CMS
Reports Clearance Officer, Office of Strategic
Operations and Regulatory Affairs, Division
of Regulations Development and Issuances.
[FR Doc. 04—21028 Filed 9—20-04; 8:45 am)]

BILLING CODE 4120-03-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Resources and Services
Administration

Agency Information Collection
Activities: Proposed Collection
Comment Request

In compliance with the requirement
for opportunity for public comment on
proposed data collection projects
(section 3506(c)(2) of Title 44, United
States Code, as amended by the
Paperwork Reduction Act of 1995,
Public Law 104-13), the Health
Resources and Services Administration
(HRSA) will publish periodic
summaries of proposed projects being
developed for submission to the Office
of Management and Budget (OMB)
under the Paperwork Reduction Act of
1995. To request more information on
the proposed project or to obtain a copy
of the data collection plans, call the
HRSA Reports Clearance Officer on
(301) 443-1129.

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
of other forms of information
technology.
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Proposed Project: Reporting Form for
the MCHB National Hemophilia
Program Grantees and Hemophilia
Treatment Center (HTC) Affiliates
Having Factor Replacement Product
(FRP) Programs—New

The Maternal and Child Health
Bureau (MCHB) of the Health Resources
and Services Administration (HRSA) is
planning to implement an annual
reporting form required of grantees of
the MCHB National Hemophilia
Program and their HTC affiliates having
a factor replacement product (FRP)
program. The purpose of the form is to
provide systematic information and data
comprising a financial overview of the
FRP programs of the HTCs receiving
funding through grantees of the MCHB

National Hemophilia Program. The
proposed form will constitute a new
reporting requirement for the MCHB
National Hemophilia Program grantees
and their affiliate HTCs having FRP
programs.

Data from the form will provide
quantitative information on the
financial and services provision aspects
of each of the HTC FRP programs under
each of the MCHB National Hemophilia
Program grantees, specifically: (a)
Patient FRP program participation, (b)
FRP program revenue, (c) FRP program
costs, (d) FRP program net income, and
(e) use of FRP program net income. This
form will provide data useful to grantees
and their affiliate HTCs having FRP
programs as well as to the MCHB

National Hemophilia Program in
assessing FRP program performance
including FRP program operational
costs appropriateness, FRP program cost
efficiency, and FRP program services
benefits-information that is essential to
evaluating HTCs having FRP programs,
grantees, and the MCHB National
Hemophilia Program.

Each HTC having an FRP program is
to submit their report to their grantee
and each grantee is to submit the
individual reports of each of their
affiliate HTCs having an FRP program to
the MCHB National Hemophilia
Program as a part of their annual grant
application.

The burden estimate for this project is
as follows:

FORM HRSA/MCHB FACTOR REPLACEMENT PRODUCT (FRP) DATA SHEET FOR HEMOPHILIA TREATMENT CENTERS

HAVING FRP PROGRAMS

Average num-
ber of Total Hours per Total burden
Number of respondents responses per responses response hours
respondent
BB ettt sr e et e e nes 1 68 30 2040

Send comments to Susan G. Queen,
Ph.D., HRSA Reports Clearance Officer,
Room 14-33 Parklawn Building, 5600
Fishers Lane, Rockville, Maryland
20857. Written comments should be
received within 60 days of this notice.

Dated: September 13, 2004.
Tina M. Cheatham,

Director, Division of Policy Review and
Coordination.

[FR Doc. 04—-21130 Filed 9-20-04; 8:45 am]|
BILLING CODE 4165-15-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Resources and Services
Administration

Statement of Organization, Functions
and Delegations of Authority

This notice amends Part R of the
Statement of Organization, Functions
and Delegations of Authority of the
Department of Health and Human
Services (DHHS), Health Resources and
Services Administration (HRSA) (60 FR
56605, as amended November 6, 1995;
67 FR 46519, ]uly 15, 2002; and 68 FR
787-793, January 7, 2003; as last
amended at 68 FR 64357-64357,
November 13, 2003; 68 FR 64357—
64357-64358.)

This notice reflects several
organizational changes in the Health
Resources and Services Administration.

Specifically, this notice updates the
functional statement of the Office of
Planning and Evaluation (RA5); Office
of Information Technology (RAG);
Bureau of Primary Health Care (RC);
Maternal and Child Health Bureau (RM);
Bureau of Health Professions (RP); and
the HIV/AIDS Bureau (RV). This notice
also changes the organizational titles of
the Special Programs Bureau (RR) to the
Healthcare Systems Bureau and the
Office of Management and Program
Support (RS) to the Office of
Administration and Financial
Management. The major components of
the reorganization, in addition to
streamlining and delayering the
organization, includes: (1) The transfer
of the Ricky Ray Hemophilia/ Relief
Fund Act of 1998 administration from
the Bureau of Health Professions (RP) to
the Healthcare Systems Bureau (RR); (2)
the transfer of the 340B Drug Pricing
Program from the Bureau of Primary
Health Care (RC) to the Healthcare
Systems Bureau (RR); (3) the transfer of
the Poison Control Center Enhancement
and Awareness Act administration from
the Maternal and Child Health Bureau
(RM) to the Healthcare Systems Bureau
(RR); (4) the consolidation of all grants
and Federal assistance activities to the
newly established Office of Federal
Assistance Management (R]); and (5) the
transfer of the Border Health function
from the Office of International Health
Affairs (RAH) to the Office of Rural
Health Policy (RH).

Chapter RA—Office of the
Administrator

Section RA-10, Organization

Delete in its entirety and replace with
the following:

The Office of the Administrator (OA)
is headed by the Administrator, Health
Resources and Services Administration,
who reports directly to the Secretary.
The OA includes the following
components:

(1) Immediate Office of the
Administrator (RA);

(2) Office of Equal Opportunity and
Civil Rights (RA2);

(3) Office of Planning and Evaluation
(RA5);

(4) Office of Communications (RA6);

(5) Office of Minority Health (RA9);

(6) Office of Legislation (RAE);

(7) Office of International Health
Affairs (RAH); and

(8) Office of Information Technology
(RAG)

Section 