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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 60

[No. LS-03-04]

RIN 0581-AC26

Mandatory Country of Origin Labeling
of Fish and Shellfish

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule; extension of
comment period.

SUMMARY: On October 5, 2004, the
Agricultural Marketing Service (AMS)
published an interim final rule (69 FR
59708) for the mandatory country of
origin labeling (COOL) program for fish
and shellfish as mandated by the Farm
Security and Rural Investment Act of
2002 (Farm Bill) and the 2002
Supplemental Appropriations Act
(Appropriations Act), which amended
the Agricultural Marketing Act of 1946
(Act) to direct the Secretary of
Agriculture to promulgate regulations
by September 30, 2004, requiring
retailers to notify their customers of the
country of origin of covered
commodities. The FY 2004
Consolidated Appropriations Act
(Public Law 108-199) delayed the
applicability of mandatory COOL for all
covered commodities except wild and
farm-raised fish and shellfish until
September 30, 2006. AMS is extending
the comment period to February 2,
2005, at the request of industry trade
associations to provide interested
parties with additional time to file
comments.

DATES: Comments must be submitted on
or before February 2, 2005, to be assured
of consideration.

ADDRESSES: Send written comments to:
Country of Origin Labeling Program,
Room 2092-S; Agricultural Marketing

Service (AMS), USDA; STOP 0249; 1400
Independence Avenue, SW.,
Washington, DC 20250-0249, or by
facsimile to (202) 720-3499, or by e-
mail to cool@usda.gov. Comments
received will be posted to the AMS Web
site at: http://www.ams.usda.gov/cool/.
Comments sent to the above location
that specifically pertain to the
information collection and
recordkeeping requirements should also
be sent to the Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB), New
Executive Office Building, 725 17th
Street, NW., Room 725, Washington, DC
20503.

FOR FURTHER INFORMATION CONTACT:
William Sessions, Associate Deputy
Administrator, Livestock and Seed
Program, AMS, USDA, by telephone on
(202) 720-5707, or via e-mail to:
william.sessions@usda.gov.

SUPPLEMENTARY INFORMATION: The Farm
Bill and the Appropriations Act
amended the Act to direct the Secretary
of Agriculture to promulgate regulations
by September 30, 2004, requiring
retailers to notify their customers of the
country of origin of covered
commodities. The FY 2004
Consolidated Appropriations Act
(Public Law 108-199) delayed the
applicability of mandatory COOL for all
covered commodities except wild and
farm-raised fish and shellfish until
September 30, 2006.

On October 5, 2004, AMS published
an interim final rule (69 FR 59708) for
the mandatory country of origin labeling
program for fish and shellfish. The
comment period was originally
scheduled to end on January 3, 2005.
However, two industry trade
organizations have requested additional
time for retailers to examine their
systems in light of the requirements of
the interim final rule in order to provide
more meaningful comments. Further,
the Food and Drug Administration
(FDA) recently published the final rule
to implement the Bioterrorism Act’s
recordkeeping requirements and more
time is needed for the industry to
compare the FDA regulation
recordkeeping requirements with the
recordkeeping requirements under the
COOL interim final rule. Therefore,
AMS has determined that there is
sufficient justification for extending the

comment period 30 days until February
2, 2005.

Authority: 7 U.S.C. 1621 et seq.
Dated: December 22, 2004.
A.]. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 04—28349 Filed 12—27-04; 8:45 am]
BILLING CODE 3410-02-M

DEPARTMENT OF AGRICULTURE

Rural Housing Service

7 CFR Parts 1806, 1822, 1902, 1925,
1930, 1940, 1942, 1944, 1951, 1955,
1956, 1965, 3560, and 3565

RIN 0575-AC13
Reinvention of the Sections 514, 515,

516 and 521 Multi-Family Housing
Programs

AGENCY: Rural Housing Service, USDA.

ACTION: Interim final rule; extension of
comment period.

SUMMARY: The comment period for the
interim final rule is being extended an
additional 30 days from December 27,
2004, in order to provide opportunities
for further comment on this rule and its
criteria. This interim final rule was
published in the Federal Register on
November 26, 2004, (69 FR 69032).

DATES: Comments on the interim final
rule must be received on or before
January 26, 2005, to be assured of
consideration.

ADDRESSES: You may submit comments
to this rule by any of the following
methods:

e Agency Web Site: http://
rdinit.usda.gov/regs/. Follow the
instructions for submitting comments
on the Web site.

e E-Mail: comments@usda.gov.
Include the RIN number (0575-AC13) in
the subject line of the message.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Submit written comments via
Federal Express Mail or another mail
courier service requiring a street address
to the Branch Chief, Regulations and
Paperwork Management Branch, U.S.
Department of Agriculture, 300 7th
Street, SW, 7th Floor, Suite 701,
Washington, DC 20024.
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All written comments will be
available for public inspection during
regular work hours at the 300 7th Street,
SW., address listed above.

FOR FURTHER INFORMATION CONTACT: Sue
Harris-Green, Deputy Director, Multi-
Family Housing Direct Loan Division,
Rural Housing Service, U.S. Department
of Agriculture, Room 1241, South
Building, Stop 0781, 1400
Independence Avenue, SW.,
Washington, DC 20250-0781, telephone
(202) 720-1660.

SUPPLEMENTARY INFORMATION: In the
Federal Register dated November 26,
2004, the Rural Housing Service (RHS)
published an interim final rule which
had the intent of streamlining and
reengineering its regulations, as well as
utilizing several private sector processes
and techniques in the administration of
the origination, management, servicing,
and preservation of its Multi-Family
Housing programs. These programs
include the section 515 Rural Rental
Housing (RRH) loan program, the
section 514/516 Farm Labor Housing
loan and grant program, and the section
521 Rental Assistance (RA) program.
This interim final rule combines the
provisions of the Streamlining and
Consolidation of the sections 514, 515,
516, and 521 Multi-Family Housing
(MFH) Programs Proposed Rule
published on June 2, 2003, and the
Operating Assistance for Off-Farm
Migrant Farmworker Projects Proposed
Rule published on November 2, 2000.

Due to the complex nature of the
changes in the regulation, it is in the
best interest of the public to extend the
period of time in which comments will
be accepted. Initially, the comment
period was to end on December 27,
2004. The revised ending date for the
receipt of comments is now January 26,
2005.

Dated: December 16, 2004.
Gilbert Gonzalez,
Acting Under Secretary, Rural Development.
[FR Doc. 04—28240 Filed 12—27-04; 8:45 am]
BILLING CODE 3410-XV-U

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Parts 30 and 41

[Docket No. 04-13]

RIN 1557-AC84

FEDERAL RESERVE SYSTEM

12 CFR Parts 208, 211, 222, and 225
[Docket No. R-1199]

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Parts 334 and 364

RIN 3064-AC77

DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

12 CFR Parts 568, 570, and 571
[No. 2004-56]
RIN 1550-AB87

Proper Disposal of Consumer
Information Under the Fair and
Accurate Credit Transactions Act of
2003

AGENCIES: Office of the Comptroller of
the Currency, Treasury (OCC); Board of
Governors of the Federal Reserve
System (Board); Federal Deposit
Insurance Corporation (FDIC); and
Office of Thrift Supervision, Treasury
(OTS).

ACTION: Final rule.

SUMMARY: The OCC, Board, FDIC, and
OTS (the Agencies) are adopting a final
rule to implement section 216 of the
Fair and Accurate Credit Transactions
Act of 2003 by amending the
Interagency Guidelines Establishing
Standards for Safeguarding Customer
Information. The final rule generally
requires each financial institution to
develop, implement, and maintain, as
part of its existing information security
program, appropriate measures to
properly dispose of consumer
information derived from consumer
reports to address the risks associated
with identity theft.

EFFECTIVE DATE: July 1, 2005.

FOR FURTHER INFORMATION CONTACT:
OCC: Aida Plaza Carter, Director, Bank
Information Technology, (202) 874—
4740; Amy Friend, Assistant Chief
Counsel, (202) 874-5200; or Deborah
Katz, Senior Counsel, Legislative and
Regulatory Activities Division, (202)
874-5090.

Board: Donna L. Parker, Supervisory
Financial Analyst, Division of
Supervision & Regulation, (202) 452—
2614; Joshua H. Kaplan, Attorney, Legal
Division, (202) 452-2249; Minh-Duc T.
Le or Ky Tran-Trong, Senior Attorneys,
Division of Consumer and Community
Affairs, (202) 452—3667.

FDIC: Jeffrey M. Kopchik, Senior
Policy Analyst, Division of Supervision
and Consumer Protection, (202) 898—
3872; Kathryn M. Weatherby,
Examination Specialist, Division of
Supervision and Consumer Protection,
(202) 898—6793; Robert A. Patrick,
Counsel, Legal Division, (202) 898—
3757; Janet V. Norcom, Counsel, Legal
Division, (202) 898—8886.

OTS: Glenn Gimble, Senior Project
Manager, Thrift Policy, (202) 906-7158;
Lewis C. Angel, Senior Project Manager,
Technology Risk Management, (202)
906-5645; Richard Bennett, Counsel
(Banking and Finance), Regulations and
Legislation Division, (202) 906—7409.
SUPPLEMENTARY INFORMATION:

I. Introduction

Section 216 of the Fair and Accurate
Credit Transactions Act of 2003 (FACT
Act or the Act) adds a new section 628
to the Fair Credit Reporting Act (FCRA),
at 15 U.S.C. 1681w, that, in general, is
designed to protect a consumer against
the risks associated with unauthorized
access to information about the
consumer contained in a consumer
report, such as fraud and related crimes
including identity theft. Section 216 of
the Act requires each of the Agencies to
adopt a regulation with respect to the
entities that are subject to its
enforcement authority “requiring any
person that maintains or otherwise
possesses consumer information, or any
compilation of consumer information,
derived from consumer reports for a
business purpose to properly dispose of
any such information or compilation.”
Pub. L. 108-159, 117 Stat. 1985-86. The
FACT Act mandates that the Agencies
ensure that their respective regulations
are consistent with the requirements
issued pursuant to the Gramm-Leach-
Bliley Act (GLB Act) (Pub. L. 106-102),
as well as other provisions of Federal
law.

On June 8, 2004, the Agencies
published a proposal to amend the
Interagency Guidelines Establishing
Standards for Safeguarding Customer
Information (Guidelines) to require
financial institutions to implement
controls designed to ensure the proper
disposal of “consumer information”
within the meaning of section 216.1 A

169 FR 31913 (June 8, 2004). The Guidelines are
codified at 12 CFR parts 30, app. B (OCC); 208, app.
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total of 68 comments on the proposal
were submitted to the Agencies, some of
which were submitted to more than one
of the Agencies. Most of these
comments were submitted by financial
institutions and associations that
represent them. A few comments were
submitted by trade associations from the
information destruction industry.2

In general, commenters expressed
support for the Agencies’ proposal
because the new requirements would
allow financial institutions sufficient
latitude to adopt controls that suit their
particular circumstances. Commenters
offered revisions to several aspects of
the proposal, notably the definitions
and compliance deadlines, and the
Agencies have considered each of these
suggestions.

The Agencies also proposed to amend
their respective regulations that
implement the FCRA by adding a new
provision setting forth the duties of
users of consumer reports regarding
identity theft. The proposed provision
would require a financial institution to
properly dispose of consumer
information in accordance with the
standards set forth in the Guidelines.
The Agencies also proposed to amend
their respective FCRA regulations by
incorporating a rule of construction,
which generally provides that the duty
to properly dispose of consumer
information shall not be construed to
require a financial institution to
maintain or destroy any record
pertaining to a consumer that is not
imposed under any other law or alter
any requirement under any other law to
maintain or destroy such a record. This
rule of construction closely tracks
section 628(b) of the FCRA, as added by
section 216 of the FACT Act. In general,
commenters supported the Agencies’
proposal to amend their FCRA
regulations and, in particular, urged the
Agencies to retain the rule of
construction in the final rule.

In accordance with section 216 of the
Act, the Agencies have consulted with
the FTC, the National Credit Union
Administration, and the Securities and
Exchange Commission to ensure that, to
the extent possible, the rules adopted by

D-2 and 225, app. F (Board); 364, app. B (FDIC);
570, app. B (OTS). Citations to the Guidelines omit
references to titles and publications and give only
the appropriate paragraph or section number.

2Individual consumers and organizations
representing consumers submitted comments on the
proposed rule issued by the Federal Trade
Commission (FTC), which was substantively similar
to the Agencies’ proposal. 69 FR 21388 (April 20,
2004); see http://www.ftc.gov/os/comments/
disposal/index.htm. The Agencies have reviewed
these and other comments submitted to the FTC in
connection with this final rule.

the respective agencies are consistent
and comparable.

II. Background

On February 1, 2001, the Agencies
issued the Guidelines pursuant to
sections 501 and 505 of the GLB Act (15
U.S.C. 6801 and 6805).3 The Guidelines
establish standards relating to the
development and implementation of
administrative, technical, and physical
safeguards to protect the security,
confidentiality, and integrity of
customer information. The Guidelines
apply to the financial institutions
subject to the Agencies’ respective
jurisdictions. As mandated by section
501(b) of the GLB Act, the Guidelines
require each financial institution to
develop a written information security
program that is designed to: (1) Ensure
the security and confidentiality of
customer information; (2) protect
against any anticipated threats or
hazards to the security or integrity of
such information; and (3) protect against
unauthorized access to or use of such
information that could result in
substantial harm or inconvenience to
any customer.* The Guidelines direct
financial institutions to assess the risks
to their customer information and
customer information systems and, in
turn, implement appropriate security
measures to control those risks.> For
example, under the risk-assessment
framework currently imposed by the
Guidelines, each financial institution
must evaluate whether the controls the
institution has developed sufficiently
protect its customer information from
unauthorized access, misuse, or
alteration when the institution disposes
of the information.®

III. Proper Disposal of Consumer
Information and Customer Information

To implement section 216 of the
FACT Act, the Agencies are adopting
amendments to the Guidelines 7 that
require each financial institution to
develop and maintain, as part of its
information security program,
appropriate controls designed to ensure
that the institution properly disposes of
‘“consumer information.” The
amendments to the Guidelines generally

366 FR 8616 (Feb. 1, 2001).

4Guidelines, II.B.

5 See generally, IIL.B. and IIL.C.

6 See 66 FR 8618. (“Under the final Guidelines,
a financial institution’s responsibility to safeguard
customer information continues through the
disposal process.”)

7The Agencies are renaming the “Interagency
Guidelines Establishing Standards for Safeguarding
Customer Information” to read ‘““Interagency
Guidelines Establishing Standards for Information
Security” to make clear that the Guidelines
encompass the disposal of consumer information.

require a financial institution to
properly dispose of “consumer
information” derived from a consumer
report in a manner consistent with a
financial institution’s existing
obligations under the Guidelines to
properly dispose of customer
information. Although the Guidelines
currently address an institution’s
obligations to properly dispose of
customer information, the amendments
now state this obligation more directly
and combine it with the new
requirement to properly dispose of
consumer information.

The Agencies have incorporated this
new requirement into the Guidelines by:
(1) Adding a definition of “consumer
information,” including illustrations of
the information covered by the new
term; (2) adding an objective (in
paragraph II) regarding the proper
disposal of customer information and
consumer information; and (3) adding a
provision (in paragraph III) that requires
a financial institution to implement
appropriate measures to properly
dispose of customer information and
consumer information in accordance
with each of the requirements in
paragraph III.

The final rule requires each financial
institution to implement the appropriate
measures to properly dispose of
“consumer information” by July 1,
2005. The Agencies believe that any
changes to an institution’s existing
information security program likely will
be minimal because many of the
measures that an institution already
uses to dispose of “customer
information” can be adapted to properly
dispose of “consumer information.”
Nevertheless, a few of the comments
noted that the proposed period for
compliance would be relatively short in
light of the work required to locate and
track all “consumer information” in a
financial institution’s existing
information systems. Accordingly, the
Agencies have determined that financial
institutions should be afforded a six-
month period to adjust their systems
and controls.

A discussion of each proposed
amendment to the Guidelines and the
addition of cross-references to the
Guidelines in the Agencies’ FCRA
regulations follows.

Consumer Information

The proposal defined “consumer
information” to mean “any record about
an individual, whether in paper,
electronic, or other form, that is a
consumer report or is derived from a
consumer report and that is maintained
or otherwise possessed by or on behalf
of the [institution] for a business
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purpose.” “Consumer information” also
was defined to mean “‘a compilation of
such records.”

Commenters generally supported the
Agencies’ proposed definition of this
term, but argued that the Agencies
should include statements or
illustrations to clarify the nature and
scope of “‘consumer information.”
Several commenters found the proposed
phrase “about an individual” to be
ambiguous and urged the Agencies to
adopt a definition expressly stating that
“consumer information” only includes
information that identifies a particular
individual.

Similarly, some commenters
supported the Agencies’ explanation in
the proposal that “consumer
information” does not include
information derived from a consumer
report that does not identify any
particular consumer, such as the mean
credit score derived from a group of
consumer reports. These commenters
suggested that the Agencies include this
example (or similar examples) in the
definition.

In the final rule, as in the proposed
rule, the Agencies have continued to
define “consumer information” to mean
“any record about an individual,
whether in paper, electronic, or other
form, that is a consumer report or is
derived from a consumer report and that
is maintained or otherwise possessed by
or on behalf of the [institution] for a
business purpose.” In addition, the
Agencies have continued to define
“consumer information” to mean ‘““a
compilation of such records,” as
proposed.

The Agencies have modified the term
“consumer information,” however, to
expressly exclude from the definition
“any record that does not identify an
individual.” The Agencies believe that
qualifying the term ““consumer
information” to cover only personally
identifiable information appropriately
focuses on the information derived from
a consumer report that, if improperly
disposed, could be used to commit
fraud or identity theft against a
consumer. The Agencies believe that
limiting “consumer information” to
information that identifies a consumer
is consistent with the current law
relating to the scope of the term
“consumer report” under the FCRA and
the purposes of section 216 of the FACT
Act.

Under the final rule, a financial
institution must implement measures to
properly dispose of “consumer
information” that identifies a consumer,
such as the consumer’s name and the
credit score derived from a consumer
report. However, this requirement does

not apply to aggregate information, such
as the mean credit score that is derived
from a group of consumer reports, or
blind data, such as a series of credit
scores that do not identify the subjects
of the consumer reports from which
those scores are derived. The Agencies
have included examples of records that
illustrate this aspect of the Guidelines,
but have not rigidly defined the nature
and scope of personally identifiable
information. The Agencies note that
there are a variety of types of
information apart from an individual’s
name, account number, or address that,
depending on the circumstances or
when used in combination, could
identify the individual.

A few commenters argued that the
term ‘“‘consumer information” should
exclude non-sensitive information about
a consumer, such as names and
addresses that are publicly available.
These commenters urged the Agencies
to limit “‘consumer information” to
information about an individual’s
specific financial characteristics, such
as payment history or account numbers,
or personal characteristics, such as
driver’s license information. In their
view, only sensitive, non-public
information should be subject to the
requirements of the rule because
unauthorized access to or misuse of that
information poses the greatest threats of
identity theft against consumers. The
Agencies believe that there is no basis
to exclude certain classes of relatively
non-sensitive information from the
scope of “consumer information” under
section 216 of the Act.

Some commenters urged the Agencies
to eliminate references to business-
related transactions in the discussion of
the definition of “consumer
information.” These commenters argued
that the FCRA defines a ““consumer
report” only with respect to information
used to determine a consumer’s
eligibility for “credit or insurance to be
used primarily for personal, family, or
household purposes.” 8 Thus, these
commenters recommended that the
Agencies remove references to business
transactions that, in their view, would
be inconsistent with the scope of the
FCRA. The Agencies note that the FCRA
defines a “consumer report” as
encompassing a communication by a
consumer reporting agency of
information about a consumer that, in
general, is used as a factor in
establishing the consumer’s eligibility
for ““any other purpose authorized under
section 604 [of the FCRA].” 9 Among
other permissible purposes, a consumer

815 U.S.C. 1681a(d)(1)(A).
915 U.S.C. 1681a(d)(1)(C).

reporting agency lawfully may furnish a
consumer report to a person which it
has reason to believe “‘otherwise has a
legitimate business need for the
information in connection with a
business transaction that is initiated by
the consumer.” 10 If used in whole or in
part to establish a consumer’s eligibility
for a business transaction that is
initiated by the consumer, such as an
application for a small business loan
that is initiated by a sole proprietor,
then that information could be a
consumer report. Accordingly, a
financial institution that maintains
information derived from a consumer
report for a business purpose including
a consumer report originally obtained in
connection with a “business transaction
that is initiated by the consumer,”
would be subject to the requirement to
properly dispose of such information,
pursuant to section 216 of the FACT
Act.

As discussed in the proposal, the
Agencies note that the scope of
information covered by the terms
“consumer information’ and ‘“‘customer
information” will sometimes overlap,
but will not always coincide. The
definition of “consumer information” is
drawn from the term “consumer” in
section 603(c) of the FCRA, which
defines a “consumer” as an individual,
without elaboration. 15 U.S.C. 1681a(c).
By contrast, “‘customer information”
under the Guidelines, means nonpublic
personal information about a
“customer,” namely, an individual who
obtains a financial product or service to
be used primarily for personal, family,
or household purposes and who has a
continuing relationship with the
financial institution.?

The relationship between “consumer
information” and ‘“‘customer
information” can be illustrated through
the following examples. Payment
history information from a consumer
report about an individual, who is a
financial institution’s customer, will be
both “consumer information” because it
comes from a consumer report and
“customer information” because it is
nonpublic personal information about a
customer. In some circumstances,
“customer information” will be broader
than “consumer information.” For
instance, information about a financial
institution’s own transactions with its
customer is ‘“‘customer information” but
is not ‘“‘consumer information” because
it does not come from a consumer
report. In other circumstances,
“consumer information’” will be broader
than “customer information.”

1015 U.S.C. 1681b(a)(3)(F))i).
111.C.2.b.
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“Consumer information” includes
information from a consumer report that
an institution obtains about an
individual who applies for but does not
receive a loan, an individual who
guarantees a loan (including a loan to a
business entity), an employee or a
prospective employee, or an individual
in connection with a loan to the
individual’s sole proprietorship. In each
of these instances, the consumer reports
are not “‘customer information” because
the information is not about a
“customer”” within the meaning of the
Guidelines.

The Agencies believe that the phrase
“derived from consumer reports” covers
all of the information about a consumer
that is taken from a consumer report,
including information that results in
whole or in part from manipulation of
information from a consumer report or
information from a consumer report that
has been combined with other types of
information. Consequently, a financial
institution that possesses any of this
information must properly dispose of it.
For example, any record about a
consumer derived from a consumer
report, such as the consumer’s name
and credit score, that is shared among
affiliates must be disposed of properly
by each affiliate that possesses that
information.12 Similarly, a consumer
report that is shared among affiliated
companies after the consumer has been
given a notice and has elected not to opt
out of that sharing, and therefore is no
longer a “consumer report” under the
FCRA,*3 would still be “consumer
information.” Accordingly, an affiliate
that receives “‘consumer information”
under these circumstances must
properly dispose of the information.

A few commenters suggested that the
Agencies modify this provision to limit
the obligation of a financial institution
to properly dispose of consumer
information only when the institution
knows that the information has been
derived from a consumer report. The
Agencies believe that implementing
such a limitation is unwarranted in light
of the general duty established in
section 216 of the Act which applies to
“any person that maintains or otherwise
possesses consumer information,”

12 An affiliate subject to the jurisdiction of the
OCC, Board, FDIC, or OTS must properly dispose
of consumer information that it possesses or
maintains in accordance with the agency’s rule. An
affiliate subject to the jurisdiction of the FTC or the
SEC must properly dispose of consumer
information that it possesses or maintains in
accordance with the FTC’s or SEC’s final rules, as
applicable, which are consistent and comparable to
this final rule. Savings associations and savings
association subsidiaries that are not functionally
regulated are subject to the OTS’s Guidelines.

1315 U.S.C. 1681a(d)(2)(A)(iii).

without regard to whether the person
actually knows that it possesses such
information.

The Agencies note that the proposed
definition of “consumer information”
includes the qualification “for a
business purpose,” as set forth in
section 216 of the Act. The Agencies
believe that the phrase “for a business
purpose’” encompasses any commercial
purpose for which a financial institution
might maintain or possess ‘““‘consumer
information.” Commenters did not raise
concerns about this interpretation.

Some commenters urged the Agencies
to define the term ““disposal” to clarify
whether the sale, donation, or transfer of
any medium containing “consumer
information” is covered by the
requirements imposed under the
Guidelines. A few other commenters,
however, disagreed with this suggestion
and supported the Agencies’ proposal,
which was silent with respect to this
particular term. The Agencies believe
that there is no need to adopt a
definition of the term “disposal”
because, in the context of the duty
imposed under section 216 of the FACT
Act, the ordinary meaning of that term
applies. The Agencies note that any
sale, lease, or other transfer of any
medium containing “consumer
information” constitutes disposal of the
information insofar as the information
itself is not the subject of the sale, lease,
or other transfer between the parties. By
contrast, the sale, lease, or other transfer
of consumer information from a
financial institution to another party
(which may be subject to limitations
imposed under other laws) can be
distinguished from the act of throwing
out or getting rid of consumer
information, and accordingly, does not
constitute “disposal” that is subject to
the Agencies’ rule.

New Objective for an Information
Security Program

The Agencies proposed to add a new
objective regarding the proper disposal
of consumer information in paragraph
IL.B. of the Guidelines. A few
commenters expressed objections to this
aspect of the proposal, mainly insofar as
this provision relates to service
providers.

Under the final rule, a financial
institution must design its information
security program to satisfy the general
objective to ‘“‘[e]nsure the proper
disposal of customer information and
consumer information.” The added
reference to “customer information”
more directly states an institution’s
overall duties with respect to disposing
of information. However, because
proper disposal of customer information

already is part of a financial institution’s
obligation in designing and maintaining
its information security program under
the Guidelines, the inclusion of
“customer information” in the objective
does not impose a new requirement on
an institution’s compliance with the
Guidelines.

The general objective to “[e]nsure the
proper disposal of customer information
and consumer information” replaces the
proposed provision that would require
an institution to develop controls “in a
manner consistent with the disposal of
customer information.” The Agencies
believe that setting forth the obligation
in this manner more directly states a
financial institution’s obligation to
develop and maintain risk-based
measures to dispose of both types of
information properly and is consistent
with the Guidelines and the Act.

The Agencies continue to believe that
imposing this additional objective in
paragraph IL.B is important because this
disposal requirement applies to a
financial institution’s “‘consumer
information” maintained or otherwise
in the possession of the institution’s
service providers. The Guidelines
require, in part, that a financial
institution “[r]equire its service
providers by contract to implement
appropriate measures designed to meet
the objectives of these Guidelines.” 14

By expressly incorporating a
provision in paragraph II.B., each
financial institution must contractually
require its service providers to develop
appropriate measures for the proper
disposal of consumer information and,
where warranted, to monitor its service
providers to confirm that they have
satisfied their contractual obligations.
As several commenters observed, the
particular contractual arrangements that
an institution may negotiate with a
service provider may take varied forms
or use general terms. As a result, some
institutions may have existing contracts
that cover the proper disposal of
customer information and consumer
information. The Agencies continue to
believe that the parties should be
allowed substantial latitude in
negotiating the contractual terms
appropriate to their arrangement in any
manner that satisfies the objectives of
the Guidelines. Accordingly, the
Agencies have not prescribed any
particular standards that relate to this
contract requirement.

The Agencies have made a technical
amendment to the definition of “service
provider” in paragraph I.C.2. to include
a reference to “‘consumer information”

14]I1.D.2. This requirement applies to service
providers located domestically and abroad.
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in addition to “‘customer information.”
Thus the amended definition of service
provider is “‘any person or entity that
maintains, processes, or otherwise is
permitted access to customer
information or consumer information
through its provision of services directly
to the bank.” Consistent with section
216 and the amendments to the
Guidelines, a financial institution’s
obligation with respect to a service
provider that has access to consumer
information is limited to ensuring that
the service provider properly disposes
of consumer information.

The Agencies also have amended
paragraph III.G.2. to allow a financial
institution a reasonable period of time,
after the final regulations are issued, to
amend its contracts with its service
providers to incorporate the necessary
requirements in connection with the
proper disposal of consumer
information. After reviewing the
comments on this provision of the
proposal, which uniformly advocated a
longer period of time for modifying
contracts with service providers if
necessary, the Agencies have
determined that financial institutions
must modify any affected contracts not
later than July 1, 2006.

New Provision To Implement Measures
To Properly Dispose of Consumer
Information

The Agencies have amended
paragraph III.C. (Manage and Control
Risk) of the Guidelines by adding a new
provision to require a financial
institution to develop, implement, and
maintain, as part of its information
security program, appropriate measures
to properly dispose of customer
information and consumer information.
Like the provision described in the
proposal, this new provision requires an
institution to implement these measures
“in accordance with each of the
requirements in this paragraph II.” of
the Guidelines.

Paragraph III. of the Guidelines
presently requires a financial institution
to undertake measures to design,
implement, and maintain its
information security program to protect
customer information and customer
information systems. Because ‘‘customer
information systems” is defined to
include any methods used to dispose of
customer information, a financial
institution presently must use risk-
based measures to protect customer
information in the course of disposing
of it. Building on this provision in the
Guidelines, the Agencies proposed a
provision in paragraph III.C. that would
require a financial institution to develop
controls “in a manner consistent with

the disposal of customer information.”
Commenters generally supported this
provision because a financial institution
would be permitted to develop and
implement risk-based protections, rather
than adopt particular methods for
disposing of consumer information that
would comply with a prescriptive
standard.

Under the final rule, an institution
must adopt procedures and controls to
properly dispose of “consumer
information” and ‘“‘customer
information.” Instead of describing a
financial institution’s obligation to
dispose of “consumer information” in
relation to the standard for “‘customer
information” (which is currently set
forth in discrete provisions of the
Guidelines), the Agencies have
determined that the obligation should
be stated directly and generally. A
provision that requires each financial
institution to develop and maintain risk-
based measures to properly dispose of
customer information and consumer
information more clearly states an
institution’s responsibilities to properly
dispose of both classes of information
and is consistent with the Guidelines
and the Act.

Under this provision of the final rule,
a financial institution must broaden the
scope of its risk assessment to include
an assessment of the reasonably
foreseeable internal and external threats
associated with the methods it uses to
dispose of “consumer information,” and
adjust its risk assessment in light of the
relevant changes relating to such
threats. By expressly adding this new
provision, the Agencies are requiring a
financial institution to integrate into its
information security program each of
those risk-based measures in connection
with the disposal of “‘consumer
information,” as set forth in paragraph
II. of the Guidelines.

Some commenters urged the Agencies
to adopt a detailed standard for the
destruction of information or criteria
that define “proper”” methods or levels
of disposal, rather than a provision that
tracks the general obligation imposed
under section 216 of the FACT Act.
Other commenters favored the approach
set forth in the proposal and argued that
the general duty to “properly dispose of
consumer information” is appropriately
suited to the varying circumstances that
financial institutions confront.

After reviewing the comments, the
Agencies continue to believe that it is
not necessary to propose a prescriptive
rule describing proper methods of
disposal. Nonetheless, consistent with
interagency guidance previously issued
through the Federal Financial
Institutions Examination Council

(FFIEC),15 the Agencies expect
institutions to have appropriate disposal
procedures for records maintained in
paper-based or electronic form. The
Agencies note that an institution’s
information security program should
ensure that paper records containing
either customer or consumer
information should be rendered
unreadable as indicated by the
institution’s risk assessment, such as by
shredding or any other means.
Institutions also should recognize that
computer-based records present unique
disposal problems. Residual data
frequently remains on media after
erasure. Since that data can be
recovered, additional disposal
techniques should be applied to
sensitive electronic data.1®

Proposed Amendments to the Agencies’
FCRA Regulations

As set forth in the proposal, the
Agencies’ final rules create a cross-
reference to the Guidelines in their
respective regulations that implement
the FCRA 17 by adding a provision
setting forth the duties of users of
consumer reports regarding identity
theft. Commenters generally agreed with
the Agencies’ proposal to create the
cross-reference. In particular,
commenters supported the Agencies’
proposal to make explicit in the
regulations the rule of construction in
the statute stating that the requirement
pertaining to proper disposal under the
FCRA shall not be construed as
requiring a person to maintain or
destroy a record containing consumer
information and does not alter any
requirement imposed under other law to
maintain or destroy such a record.

The new provision requires a
financial institution to properly dispose
of consumer information in accordance
with the standards set forth in the
Guidelines. This provision applies to an
institution to the extent that the
institution is covered by the scope of the
Guidelines.18 The provision also

15 See FFIEC Information Technology
Examination Handbook, Information Security
Booklet, page 63 at: http://www.ffiec. gov/
ffiecinfobase/ booklets/information_ security/
information_ security.pdf.

16 See id.

1712 CFR part 41 (OCC); 12 CFR part 222 (Board);
12 CFR part 334 (FDIC); and 12 CFR part 571 (OTS).
Several of the Agencies proposed establishing new
parts to house their respective regulations
implementing the FCRA in a notice of proposed
rulemaking titled “Fair Credit Reporting Medical
Information Regulations.” See 69 FR 23380 (April
28, 2004). As these regulations are not yet final, the
new parts are established in this final rule.

18 Bank holding companies will be subject to the
FTC’s disposal rule (16 CFR part 682) and
functionally regulated subsidiaries of financial
institutions will be subject to the SEC’s disposal
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incorporates a rule of construction that
closely tracks the terms of section 628(b)
of the FCRA, as added by section 216 of
the FACT Act.1®

IV. Regulatory Analysis
Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) and its implementing
regulations at 5 CFR part 1320,
including Appendix A.1, the Agencies
have reviewed the final rules and
determined that they contain no
collections of information. The Board
made this determination under
authority delegated by the Office of
Management and Budget.

Regulatory Flexibility Act

In accordance with the Regulatory
Flexibility Act, each agency must
publish a final regulatory flexibility
analysis with its final rule, unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities. (5
U.S.C. 601-612). Each of the Agencies
hereby certifies that its final rule does
not have a significant economic impact
on a substantial number of small
entities.

The rules require a financial
institution subject to the jurisdiction of
the appropriate agency to implement
appropriate controls designed to ensure
the proper disposal of “consumer
information.” A financial institution
must develop and maintain these
controls as part of implementing its
existing information security program
for “customer information,” as required
under the Guidelines.2°

Any modifications to a financial
institution’s information security
program needed to address the proper
disposal of “‘consumer information”
could be incorporated through the
process the institution presently uses to
adjust its program under paragraph IILE.
of the Guidelines, particularly because
of the similarities between customer
information and consumer information
and the measures commonly used to
properly dispose of both types of
information. To the extent that these
rules impose new requirements for

rule (17 CFR part 248) or the FTC’s disposal rule,
as applicable.

19The OTS is making additional conforming
changes to its regulations at 12 CFR 568.1 and
568.5, as well.

201n 2001, the Agencies issued final Guidelines
requiring financial institutions to develop and
maintain an information security program,
including procedures to dispose of customer
information, and each agency provided a final
regulatory flexibility analysis at that time. See 66
FR 8625-32 (Feb. 1, 2001).

certain types of “consumer
information,” developing appropriate
measures to properly dispose of that
information likely would require only a
minor modification of an institution’s
existing information security program.

Because some ‘‘consumer
information” will be “customer
information”” and because segregating
particular records for special treatment
may entail considerable costs, the
Agencies believe that many banks and
savings associations, including small
institutions, already are likely to have
implemented measures to properly
dispose of both “customer’”” and
“consumer’’ information. In addition,
the Agencies, through the Federal
Financial Institutions Examination
Council (FFIEC), already have issued
guidance regarding their expectations
concerning the proper disposal of all of
an institution’s paper and electronic
records. See FFIEC Information
Technology Examination Handbook,
Information Security Booklet, December
2002, p. 63.21 Therefore, the rules do not
require any significant changes for
institutions that currently have
procedures and systems designed to
comply with this guidance.

The Agencies anticipate that, in light
of current practices relating to the
disposal of information in accordance
with the Guidelines and the guidance
issued by the FFIEC, the final rules will
not impose undue costs on financial
institutions. Therefore, the Agencies
believe that the controls that small
financial institutions will develop and
implement, if any, to comply with the
rules likely pose a minimal economic
impact on those entities.

FDIC—Small Business Regulatory
Enforcement Fairness Act

The Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA) (Pub. L. 104-121, 110 Stat.
857) provides generally for agencies to
report rules to Congress and for
Congress to review these rules. The
reporting requirement is triggered in
instances where the FDIC issues a final
rule as defined by the Administrative
Procedure Act (APA) (5 U.S.C. 551, et
seq.). Because the FDIC is issuing a final
rule as defined by the APA, the FDIC
will file the reports required by
SBREFA.

OCC and OTS Executive Order 12866
Determination

The OCC and OTS each have
determined that this rule is not a
“significant regulatory action” under
Executive Order 12866.

21 See footnote 15, supra.

OCC and OTS Unfunded Mandates
Reform Act of 1995 Determination

Under Section 202 of the Unfunded
Mandates Reform Act of 1995, Pub. L.
104—4 (2 U.S.C. 1532) (Unfunded
Mandates Act), the OCC and OTS must
prepare budgetary impact statements
before promulgating any rule likely to
result in a federal mandate that may
result in the expenditure by state, local,
and tribal governments, in the aggregate,
or by the private sector of $100 million
or more in any one year. If a budgetary
impact statement is required, under
section 205 of the Unfunded Mandates
Act, the OCC and OTS must identify
and consider a reasonable number of
regulatory alternatives before
promulgating a rule.

For the reasons outlined earlier, the
OCC and OTS have determined that this
proposal will not result in expenditures
by state, local, and tribal governments,
or by the private sector, of $100 million
or more, in any one year. Accordingly,

a budgetary impact statement is not
required under section 202 of the
Unfunded Mandates Reform Act of 1995
and this rulemaking requires no further
analysis under the Unfunded Mandates
Act.

List of Subjects
12 CFR Part 30

Banks, Banking, Consumer protection,
National banks, Privacy, Reporting and
recordkeeping requirements.

12 CFR Part 41

Banks, Banking, Consumer protection,
National Banks, Reporting and
recordkeeping requirements.

12 CFR Part 208

Banks, Banking, Consumer protection,
Information, Privacy, Reporting and
recordkeeping requirements.

12 CFR Part 211
Exports, Foreign banking, Holding

companies, Reporting and
recordkeeping requirements.

12 CFR Part 222

Banks, Banking, Holding companies,
State member banks.

12 CFR Part 225

Banks, Banking, Holding companies,
Reporting and recordkeeping
requirements.

12 CFR Part 334

Administrative practice and
procedure, Bank deposit insurance,
Banks, Banking, Reporting and
recordkeeping requirements, Safety and
Soundness.
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12 CFR Part 364

Administrative practice and
procedure, Bank deposit insurance,
Banks, Banking, Reporting and
recordkeeping requirements, Safety and
Soundness.

12 CFR Part 568

Consumer protection, Privacy,
Reporting and recordkeeping
requirements, Savings associations,
Security measures.

12 CFR Part 570

Accounting, Administrative practice
and procedure, Bank deposit insurance,
Consumer protection, Holding
companies, Privacy, Reporting and
recordkeeping requirements, Safety and
soundness, Savings associations.

12 CFR Part 571

Consumer protection, Credit, Fair
Credit Reporting Act, Privacy, Reporting
and recordkeeping requirements,
Savings associations.

Department of the Treasury

Office of the Comptroller of the
Currency

12 CFR CHAPTER 1
Authority and Issuance

m For the reasons discussed in the joint
preamble, the Office of the Comptroller
of the Currency amends chapter V of title
12 of the Code of Federal Regulations by
amending 12 CFR part 30 and adding a
new part 41 as follows:

PART 30—SAFETY AND SOUNDNESS
STANDARDS

m 1. The authority citation for part 30 is
revised to read as follows:

Authority: 12 U.S.C. 93a, 1818, 1831—p and
3102(b); 15 U.S.C. 1681s, 1681w, 6801, and
6805(b)(1).

m 2. Appendix B to part 30 is amended
by:

m a. Revising the heading for Appendix

B to part 30 entitled ‘“Interagency
Guidelines Establishing Standards for
Safeguarding Customer Information” to
read “Interagency Guidelines
Establishing Information Security
Standards” wherever it appears in Title
12, Chapter 2, part 30;

m b. Revising paragraph I. Introduction;

m c. Revising paragraph I.A. by adding a
new sentence at the end of the paragraph;
m d. Redesignating paragraphs I.C.2.b.
through e. as paragraphs 1.C.2.d. through
g., respectively;

m e. Adding new paragraphs I.C.2.b. and
c., and amending redesignated paragraph

8
m f. Revising the heading for paragraph
II. entitled ““Standards for Safeguarding

Customer Information” to read
“Standards for Information Security”’;
m g. Removing in paragraph II.B.2. the
word ‘“‘and” at the end of the sentence;
m h. Removing in paragraph II.B.3. the
period at the end of the sentence and
replacing it with *; and;”

m i. Adding a new paragraph I1.B.4.;

m j. Adding a new paragraph I11.C.4.; and
m k. Adding new paragraphs III.G.3. and
4. to read as follows:

Appendix B to Part 30—Interagency
Guidelines Establishing Information
Security Standards

* * * * *

I. Introduction

The Interagency Guidelines Establishing
Information Security Standards (Guidelines)
set forth standards pursuant to section 39 of
the Federal Deposit Insurance Act (section
39, codified at 12 U.S.C. 1831p-1), and
sections 501 and 505(b), codified at 15 U.S.C.
6801 and 6805(b) of the Gramm-Leach Bliley
Act. These Guidelines address standards for
developing and implementing
administrative, technical, and physical
safeguards to protect the security,
confidentiality, and integrity of customer
information. These Guidelines also address
standards with respect to the proper disposal
of consumer information, pursuant to
sections 621 and 628 of the Fair Credit
Reporting Act (15 U.S.C. 1681s and 1681w).

A. Scope. * * * The Guidelines also apply
to the proper disposal of consumer
information by or on behalf of such entities.
* * * * *

C. Definitions. * * *

2. * * *b, Consumer information means
any record about an individual, whether in
paper, electronic, or other form, that is a
consumer report or is derived from a
consumer report and that is maintained or
otherwise possessed by or on behalf of the
bank for a business purpose. Consumer
information also means a compilation of such
records. The term does not include any
record that does not identify an individual.

i. Examples. (1) Consumer information
includes:

(A) A consumer report that a bank obtains;

(B) Information from a consumer report
that the bank obtains from its affiliate after
the consumer has been given a notice and has
elected not to opt out of that sharing;

(C) Information from a consumer report
that the bank obtains about an individual
who applies for but does not receive a loan,
including any loan sought by an individual
for a business purpose;

(D) Information from a consumer report
that the bank obtains about an individual
who guarantees a loan (including a loan to
a business entity); or

(E) Information from a consumer report
that the bank obtains about an employee or
prospective employee.

(2) Consumer information does not
include:

(A) Aggregate information, such as the
mean credit score, derived from a group of
consumer reports; or

(B) Blind data, such as payment history on
accounts that are not personally identifiable,

that may be used for developing credit
scoring models or for other purposes.

c. Consumer report has the same meaning
as set forth in the Fair Credit Reporting Act,
15 U.S.C. 1681a(d).

* * * * *

g. Service provider means any person or
entity that maintains, processes, or otherwise
is permitted access to customer information
or consumer information through its
provision of services directly to the bank.

* * * * *

II.* * %

B * * %
4. Ensure the proper disposal of customer
information and consumer information.

oI * * *

C. * k%

4. Develop, implement, and maintain, as
part of its information security program,
appropriate measures to properly dispose of
customer information and consumer
information in accordance with each of the
requirements of this paragraph III
* * * * *

G. Implement the Standards. * * *

3. Effective date for measures relating to
the disposal of consumer information. Each
bank must satisfy these Guidelines with
respect to the proper disposal of consumer
information by July 1, 2005.

4. Exception for existing agreements with
service providers relating to the disposal of
consumer information. Notwithstanding the
requirement in paragraph III.G.3., a bank’s
contracts with its service providers that have
access to consumer information and that may
dispose of consumer information, entered
into before July 1, 2005, must comply with
the provisions of the Guidelines relating to
the proper disposal of consumer information
by July 1, 2006.

m 3. Add part 41 to read as follows:

PART 41—FAIR CREDIT REPORTING

Subpart A—General Provisions

Sec.
41.1 Purpose.
41.2 [Reserved]

41.3 Definitions.

Subparts B-H—[Reserved]

Subpart I—Duties of Users of
Consumer Reports Regarding Identity
Theft

§41.80-82 [Reserved]

§41.83 Disposal of consumer information

Authority: 12 U.S.C. 1 et seq., 24 (Seventh),
93a, 481, 484, and 1818; 15 U.S.C. 1681s,
1681w, 6801 and 6805.

Subpart A—General Provisions

§41.1 Purpose.

(a) Purpose. The purpose of this part
is to establish standards for national
banks regarding consumer report
information. In addition, the purpose of
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this part is to specify the extent to
which national banks may obtain, use,
or share certain information. This part
also contains a number of measures
national banks must take to combat
consumer fraud and related crimes,
including identity theft.

(b) [Reserved]
§41.2 [Reserved]
§41.3 Definitions.

As used in this part, unless the
context requires otherwise:

(a)—(d) [Reserved]
(e) Consumer means an individual.
(f)—(n) [Reserved]

Subparts B-H—[Reserved]

Subpart I—Duties of Users of
Consumer Reports Regarding Identity
Theft

§41.80-82 [Reserved]

§41.83 Disposal of consumer information.

(a) Definitions as used in this section.
(1) Bank means national banks, Federal
branches and agencies of foreign banks,
and their respective operating
subsidiaries.

(b) In general. Each bank must
properly dispose of any consumer
information that it maintains or
otherwise possesses in accordance with
the Interagency Guidelines Establishing
Information Security Standards, as set
forth in appendix B to 12 CFR part 30,
to the extent that the bank is covered by
the scope of the Guidelines.

(c) Rule of construction. Nothing in
this section shall be construed to:

(1) Require a bank to maintain or
destroy any record pertaining to a
consumer that is not imposed under any
other law; or

(2) Alter or affect any requirement
imposed under any other provision of
law to maintain or destroy such a
record.

Dated: December 16, 2004.
Julie L. Williams,
Acting Comptroller of the Currency.

Federal Reserve System
12 CFR Chapter II

Authority and Issuance

m For the reasons set forth in the joint
preamble, parts 208, 211, 222, and 225 of
chapter II of title 12 of the Code of
Federal regulations are amended as
follows:

PART 208—MEMBERSHIP OF STATE
BANKING INSTITUTIONS IN THE
FEDERAL RESERVE SYSTEM
(REGULATION H)

m 1. The authority citation for 12 CFR
part 208 is revised to read as follows:

Authority: 12 U.S.C. 24, 36, 92a, 93a,
248(a), 248(c), 321-338a, 371d, 461, 481—486,
601, 611, 1814, 1816, 1820(d)(9), 1823(j),
1828(0), 1831, 18310, 1831p-1, 1831r-1,
1831w, 1831x, 1835a, 1882, 2901-2907,
3105, 3310, 3331-3351, and 3906—3909, 15
U.S.C. 78b, 78l1(b), 78l(g), 78l(i), 780—4(c)(5),
78q, 78q—1, 78w, 1681s, 1681w, 6801 and
6805; 31 U.S.C. 5318, 42 U.S.C. 4012a, 4104a,
4104b, 4106, and 4128.

m 2. In § 208.3 revise paragraph (d)(1) to
read as follows:

§208.3 Application and conditions for
membership in the Federal Reserve System.
* * * * *

(d) Conditions of membership. (1)
Safety and soundness. Each member
bank shall at all times conduct its
business and exercise its powers with
due regard to safety and soundness.
Each member bank shall comply with
the Interagency Guidelines Establishing
Standards for Safety and Soundness
prescribed pursuant to section 39 of the
FDI Act (12 U.S.C. 1831p-1), set forth in
appendix D—1 to this part, and the
Interagency Guidelines Establishing
Information Security Standards
prescribed pursuant to sections 501 and
505 of the Gramm-Leach-Bliley Act (15
U.S.C. 6801 and 6805) and section 216
of the Fair and Accurate Credit
Transactions Act of 2003 (15 U.S.C.
1681w), set forth in appendix D-2 to
this part.

* * * * *

m 3. Amend Appendix D-2 to part 208,
as follows:

m a. The heading for Appendix D-2 to
Part 208 entitled “Interagency
Guidelines Establishing Standards for
Safeguarding Customer Information” is
revised to read “Interagency Guidelines
Establishing Information Security
Standards” wherever it appears in Title
12, chapter 2, part 208;

m b. In section I, Introduction, a new
sentence is added at the end of the
introductory paragraph.

m c. In section I.A., Scope, a new
sentence is added at the end of the
paragraph.

m d. In section I.C.2., paragraphs b.
through f. are redesignated as paragraphs
2.d. through 2.h., respectively, new
paragraphs 2.b. and 2.c. are added and
redesignated paragraph g. is amended.
m e. In paragraph I the heading entitled
“Standards for Safeguarding Customer
Information” is revised to read
“Standards for Information Security”.

m . At the end of paragraph II.B.2. the
word “and” is removed.

m g. At the end of paragraph I1.B.3 the
period is removed and replaced with “;
and”.

m h. In section II.B. a new paragraph 4.

is added.

m i. In section I11.C., Manage and Control
Risk, a new paragraph 4. is added.

m j. In section I11.G., Implement the
Standards, new paragraphs 3. and 4. are

added.

Appendix D-2 to Part 208—Interagency
Guidelines Establishing Information
Security Standards

* * * * *

I* *x *

* * * These Guidelines also address
standards with respect to the proper disposal
of consumer information, pursuant to
sections 621 and 628 of the Fair Credit
Reporting Act (15 U.S.C. 1681s and 1681w).

A. Scope. * * * These Guidelines also
apply to the proper disposal of consumer
information by or on behalf of such entities.
* * * * *

C. * k%

2. * * %

b. Consumer information means any record
about an individual, whether in paper,
electronic, or other form, that is a consumer
report or is derived from a consumer report
and that is maintained or otherwise
possessed by or on behalf of the bank for a
business purpose. Consumer information also
means a compilation of such records. The
term does not include any record that does
not identify an individual.

i. Examples. (1) Consumer information
includes:

(A) A consumer report that a bank obtains;

(B) Information from a consumer report
that the bank obtains from its affiliate after
the consumer has been given a notice and has
elected not to opt out of that sharing;

(C) Information from a consumer report
that the bank obtains about an individual
who applies for but does not receive a loan,
including any loan sought by an individual
for a business purpose;

(D) Information from a consumer report
that the bank obtains about an individual
who guarantees a loan (including a loan to
a business entity); or

(E) Information from a consumer report
that the bank obtains about an employee or
prospective employee.

(2) Consumer information does not
include:

(A) Aggregate information, such as the
mean credit score, derived from a group of
consumer reports; or

(B) Blind data, such as payment history on
accounts that are not personally identifiable,
that may be used for developing credit
scoring models or for other purposes.

c. Consumer report has the same meaning
as set forth in the Fair Credit Reporting Act,
15 U.S.C. 1681a(d).

* * * * *
g. Service provider means any person or

entity that maintains, processes, or otherwise
is permitted access to customer information
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or consumer information through its
provision of services directly to the bank.
* * * * *

II L

B * Kk %

4. Ensure the proper disposal of customer
information and consumer information.
* * * * *

III. * * %

C. * * %

4. Develop, implement, and maintain, as
part of its information security program,
appropriate measures to properly dispose of
customer information and consumer
information in accordance with each of the
requirements in this paragraph IIL
* * * * *

G‘ L

3. Effective date for measures relating to
the disposal of consumer information. Each
bank must satisfy these Guidelines with
respect to the proper disposal of consumer
information by July 1, 2005.

4. Exception for existing agreements with
service providers relating to the disposal of
consumer information. Notwithstanding the
requirement in paragraph III.G.3., a bank’s
contracts with its service providers that have
access to consumer information and that may
dispose of consumer information, entered
into before July 1, 2005, must comply with
the provisions of the Guidelines relating to
the proper disposal of consumer information
by July 1, 2006.

PART 211—INTERNATIONAL
BANKING OPERATIONS
(REGULATION K)

m 4. The authority citation for part 211 is
revised to read as follows:

Authority: 12 U.S.C. 221 et seq., 1818,
1835a, 1841 et seq., 3101 et seq., and 3901
et seq.; 15 U.S.C. 1681s, 1681w, 6801 and
6805.

m 5.In § 211.5, revise paragraph (1) to
read as follows:

§211.5 Edge and agreement corporations.
* * * * *

(1) Protection of customer information
and consumer information. An Edge or
agreement corporation shall comply
with the Interagency Guidelines
Establishing Information Security
Standards prescribed pursuant to
sections 501 and 505 of the Gramm-
Leach-Bliley Act (15 U.S.C. 6801 and
6805) and, with respect to the proper
disposal of consumer information,
section 216 of the Fair and Accurate
Credit Transactions Act of 2003 (15
U.S.C. 1681w), set forth in appendix D—
2 to part 208 of this chapter.

* * * * *

m 6. In § 211.24, revise paragraph (i) to
read as follows:

§211.24 Approval of offices of foreign
banks; procedures for applications;
standards for approval; representative-
office activities and standards for approval;
preservation of existing authority.

* * * * *

(i) Protection of customer information
and consumer information. An
uninsured state-licensed branch or
agency of a foreign bank shall comply
with the Interagency Guidelines
Establishing Information Security
Standards prescribed pursuant to
sections 501 and 505 of the Gramm-
Leach-Bliley Act (15 U.S.C. 6801 and
6805) and, with respect to the proper
disposal of consumer information,
section 216 of the Fair and Accurate
Credit Transactions Act of 2003 (15
U.S.C. 1681w), set forth in appendix D—
2 to part 208 of this chapter.

PART 222—FAIR CREDIT REPORTING
(REGULATION V)

m 7. The authority citation for part 222 is
revised to read as follows:

Authority: 15 U.S.C. 1681, 1681b, 1681s,
1681s-2, and 1681w.
m 8.In § 222.1(b)(2)(i) remove the phrase
“paragraph (b)(2)” and add in its place
the word “‘part”.
m 9. Add a new subpart I to read as
follows:

Subparts B-H—[Reserved]

Subpart I—Duties of Users of
Consumer Reports Regarding Identity
Theft

§222.80-82 [Reserved]

§222.83 Disposal of consumer
information.

(a) Definitions as used in this section.
(1) You means member banks of the
Federal Reserve System (other than
national banks) and their respective
operating subsidiaries, branches and
agencies of foreign banks (other than
Federal branches, Federal agencies and
insured State branches of foreign banks),
commercial lending companies owned
or controlled by foreign banks, and
organizations operating under section
25 or 25A of the Federal Reserve Act (12
U.S.C. 601 et seq., 611 et seq.).

(b) In general. You must properly
dispose of any consumer information
that you maintain or otherwise possess
in accordance with the Interagency
Guidelines Establishing Information
Security Standards, as required under
sections 208.3(d) (Regulation H),
211.5(1) and 211.24(i) (Regulation K) of
this chapter, to the extent that you are
covered by the scope of the Guidelines.

(c) Rule of construction. Nothing in
this section shall be construed to:

(1) Require you to maintain or destroy
any record pertaining to a consumer that
is not imposed under any other law; or

(2) Alter or affect any requirement
imposed under any other provision of
law to maintain or destroy such a
record.

PART 225—BANK HOLDING
COMPANIES AND CHANGE IN BANK
CONTROL (REGULATION Y)

m 10. In section 225.4, revise paragraph
(h) to read as follows:

§225.4 Corporate practices.
* * * * *

(h) Protection of customer information
and consumer information. A bank
holding company shall comply with the
Interagency Guidelines Establishing
Information Security Standards, as set
forth in appendix F of this part,
prescribed pursuant to sections 501 and
505 of the Gramm-Leach-Bliley Act (15
U.S.C. 6801 and 6805). A bank holding
company shall properly dispose of
consumer information in accordance
with the rules set forth at 16 CFR part
682.

* * * * *

m 11. Amend Appendix F to part 225, as
follows:

m a. The heading for Appendix F to Part
225 entitled “Interagency Guidelines
Establishing Standards for Safeguarding
Customer Information” is revised to read
“Interagency Guidelines Establishing
Information Security Standards”
wherever it appears in Title 12, Chapter
2, Part 225.

By order of the Board of Governors of the
Federal Reserve System, December 16, 2004.
Jennifer J. Johnson,

Secretary of the Board.

Federal Deposit Insurance Corporation
12 CFR Chapter III

Authority and Issuance

m For the reasons set forth in the joint
preamble, the Federal Deposit Insurance
Corporation amends parts 334 and 364 of

chapter III of title 12 of the Code of
Federal Regulations to read as follows:

PART 334—FAIR CREDIT REPORTING

Subparts A-H—[Reserved]
m 1. The authority citation for part 334
reads as follows:

Authority: 12 U.S.C. 1818 and 1819
(Tenth); 15 U.S.C. 1681b, 1681s, and 1681w.

m 2. Add a new subpart I to read as
follows:

Subpart I—Duties of Users of Consumer
Reports Regarding Identity Theft

Sec.
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334.80-334.82 [Reserved]
334.83 Disposal of consumer information.

Subpart I—Duties of Users of
Consumer Reports Regarding Identity
Theft

§334.80-334.82 [Reserved]

§334.83 Disposal of consumer
information.

(a) In general. You must properly
dispose of any consumer information
that you maintain or otherwise possess
in accordance with the Interagency
Guidelines Establishing Information
Security Standards, as set forth in
appendix B to part 364 of this chapter,
prescribed pursuant to section 216 of
the Fair and Accurate Credit
Transactions Act of 2003 (15 U.S.C.
1681w) and section 501(b) of the
Gramm-Leach-Bliley Act (15 U.S.C.
6801(b)), to the extent the Guidelines
are applicable to you.

(b) Rule of construction. Nothing in
this section shall be construed to:

(1) Require you to maintain or destroy
any record pertaining to a consumer that
is not imposed under any other law; or

(2) Alter or affect any requirement
imposed under any other provision of
law to maintain or destroy such a
record.

PART 364—STANDARDS FOR SAFETY
AND SOUNDNESS

m 3. The authority citation for part 364 is
revised to read as follows:

Authority: 12 U.S.C. 1819(Tenth), 1831p-
1; 15 U.S.C. 1681s, 1681w, 6801(b),
6805(b)(1).

m 4. Revise § 364.101(b) to read as
follows:

§364.101 Standards for safety and
soundness.
* * * * *

(b) Interagency Guidelines
Establishing Information Security
Standards. The Interagency Guidelines
Establishing Information Security
Standards prescribed pursuant to
section 39 of the Federal Deposit
Insurance Act (12 U.S.C. 1831p-1), and
sections 501 and 505(b) of the Gramm-
Leach-Bliley Act (15 U.S.C. 6801,
6805(b)), and with respect to the proper
disposal of consumer information
requirements pursuant to section 628 of
the Fair Credit Reporting Act (15 U.S.C.
1681w), as set forth in appendix B to
this part, apply to all insured state
nonmember banks, insured state
licensed branches of foreign banks, and
any subsidiaries of such entities (except
brokers, dealers, persons providing
insurance, investment companies, and
investment advisers).

m 5. In Appendix B to part 364:

m a. The heading for Appendix B to part
364 entitled “Interagency Guidelines
Establishing Standards for Safeguarding
Customer Information” is revised to read
“Interagency Guidelines Establishing
Information Security Standards”
wherever it appears in Title 12, Chapter
2, part 364.

m b. In the Introduction, the first
sentence is revised and a new sentence
is added at the end of the introductory
paragraph.

m c. In section I.A., Scope, the first
sentence is revised.

m d. In section I.C.2., Definitions,
paragraphs 2.b. through 2.e. are
redesignated as paragraphs 2.d. through
2.g., respectively, new paragraphs 2.b.
and 2.c. are added and redesignated
paragraph g. is revised.

m e. In paragraph II. the heading entitled
““Standards for Safeguarding Customer
Information” is revised to read
“Standards for Information Security”.

m f. At the end of paragraph II.B.2. the
word “and” is removed.

m g. At the end of paragraph II.B.3 the
period is removed and replaced with “;
and”.

m h. In section II.B. a new paragraph 4.

is added.

m i. In section III.C., Manage and Control
Risk, a new paragraph 4. is added.

m j. In section III.G, Implement the
Standards, new paragraphs 3. and 4. are

added.

Appendix B to Part 364—Interagency
Guidelines Establishing Information
Security Standards

* * * * *

I. Introduction

The Interagency Guidelines Establishing
Information Security Standards (Guidelines)
set forth standards pursuant to section 39 of
the Federal Deposit Insurance Act, 12 U.S.C.
1831p-1, and sections 501 and 505(b), 15
U.S.C. 6801 and 6805(b), of the Gramm-
Leach-Bliley Act. * * * These Guidelines
also address standards with respect to the
proper disposal of consumer information
pursuant to sections 621 and 628 of the Fair
Credit Reporting Act (15 U.S.C. 1681s and
1681w).

A. Scope. The Guidelines apply to
customer information maintained by or on
behalf of, and to the disposal of consumer
information by or on behalf of, entities over
which the Federal Deposit Insurance
Corporation (FDIC) has authority. * * *

* * * * *

I. * k% %

C' L

2. * * %

b. Consumer information means any record
about an individual, whether in paper,
electronic, or other form, that is a consumer
report or is derived from a consumer report

and that is maintained or otherwise
possessed by or on behalf of the bank for a

business purpose. Consumer information also
means a compilation of such records. The
term does not include any record that does
not personally identify an individual.

i. Examples: (1) Consumer information
includes:

(A) A consumer report that a bank obtains;

(B) information from a consumer report
that the bank obtains from its affiliate after
the consumer has been given a notice and has
elected not to opt out of that sharing;

(C) information from a consumer report
that the bank obtains about an individual
who applies for but does not receive a loan,
including any loan sought by an individual
for a business purpose;

(D) information from a consumer report
that the bank obtains about an individual
who guarantees a loan (including a loan to
a business entity); or

(E) information from a consumer report
that the bank obtains about an employee or
prospective employee.

(2) Consumer information does not
include:

(A) aggregate information, such as the
mean score, derived from a group of
consumer reports; or

(B) blind data, such as payment history on
accounts that are not personally identifiable,
that may be used for developing credit
scoring models or for other purposes.

c. Consumer report has the same meaning
as set forth in the Fair Credit Reporting Act,
15 U.S.C. 1681a(d).

* * * * *

g. Service provider means any person or
entity that maintains, processes, or otherwise
is permitted access to customer information
or consumer information through its
provision of services directly to the bank.

* * * * *

II. L

B. Objectives. * * *

4. Ensure the proper disposal of customer
information and consumer information.

III. * * %

C. * * %

4. Develop, implement, and maintain, as
part of its information security program,
appropriate measures to properly dispose of
customer information and consumer
information in accordance with each of the
requirements of this paragraph III.

III. * * %

G' * k%

3. Effective date for measures relating to
the disposal of consumer information. Each
bank must satisfy these Guidelines with
respect to the proper disposal of consumer
information by July 1, 2005.

4. Exception for existing agreements with
service providers relating to the disposal of
consumer information. Notwithstanding the
requirement in paragraph II1.G.3., a bank’s
contracts with its service providers that have
access to consumer information and that may
dispose of consumer information, entered
into before July 1, 2005, must comply with
the provisions of the Guidelines relating to
the proper disposal of consumer information
by July 1, 2006.

By order of the Board of Directors.

Dated at Washington, DC this 7th day of
December, 2004.
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Federal Deposit Insurance Corporation.
Robert E. Feldman,
Executive Secretary.

Office of Thrift Supervision
12 CFR Chapter V
Authority and Issuance

m For the reasons set forth in the joint
preamble, the Office of Thrift
Supervision amends chapter V of title 12
of the Code of Federal Regulations by
amending parts 568 and 570 and adding
a new part 571 as follows:

PART 568—SECURITY PROCEDURES

m 1. The authority citation for part 568 is
revised to read as follows:

Authority: 12 U.S.C. 1462a, 1463, 1464,
1467a, 1828, 1831p-1, 1881-1884; 15 U.S.C.
1681s and 1681w; 15 U.S.C. 6801 and
6805(b)(1).

m 2. Revise the part heading for part 568
to read as shown above.

m 3. Revise the first sentence of § 568.1(a)
to read as follows:

§568.1 Authority, purpose, and scope.

(a) This part is issued by the Office of
Thrift Supervision (OTS) under section
3 of the Bank Protection Act of 1968 (12
U.S.C 1882), sections 501 and 505(b)(1)
of the Gramm-Leach-Bliley Act (15
U.S.C. 6801 and 6805(b)(1)), and
sections 621 and 628 of the Fair Credit
Reporting Act (15 U.S.C. 1681s and
1681w). * * *

* * * * *

m 4. Revise § 568.5 to read as follows:

§568.5 Protection of customer
information.

Savings associations and their
subsidiaries (except brokers, dealers,
persons providing insurance,
investment companies, and investment
advisers) must comply with the
Interagency Guidelines Establishing
Information Security Standards set forth
in appendix B to part 570 of this
chapter.

PART 570—SAFETY AND SOUNDNESS
GUIDELINES AND COMPLIANCE
PROCEDURES

m 6. The authority citation for part 570 is
revised to read as follows:

Authority: 12 U.S.C. 1462a, 1463, 1464,
1467a, 1828, 1831p-1, 1881-1884; 15 U.S.C.
1681s and 1681w; 15 U.S.C. 6801 and
6805(b)(1).

m 7. Amend §570.1(b) by removing the
phrase “Interagency Guidelines
Establishing Standards for Safeguarding
Customer Information” and adding the
phrase “Interagency Guidelines
Establishing Information Security
Standards” in its place.

m 8. Amend §570.1(c) by removing the
phrase “Interagency Guidelines
Establishing Standards for Safeguarding
Customer Information, and adding the
phrase “Interagency Guidelines
Establishing Information Security
Standards” in its place.

m 9. Amend § 570.2(a) by removing the
phrase “Interagency Guidelines
Establishing Standards for Safeguarding
Customer Information” and adding the
phrase “Interagency Guidelines
Establishing Information Security
Standards” in its place.

m 10. Amend Appendix B to part 570 by:
m a. Revising the heading;

m b. Revising the introductory paragraph
of section I. Introduction;

m c. Adding a new sentence to the end
of paragraph I.A. Scope;

m d. Redesignating paragraphs 2.a.
through 2.d. of paragraph I.C.2.
Definitions as paragraphs 2.c. through
2.f., respectively, adding new paragraphs
2.a. and 2.b., and amending redesignated
paragraph £,;

m e. Revising the heading for section IL;
m f. Removing the word “and” at the end
of paragraph II.B.2.;

m g. Removing the period at the end of
paragraph II.B.3 and replacing it with “;
and”’;

m h. Adding a new paragraph I1.B.4.;

m i. Adding a new paragraph 4. to
paragraph III.C. Manage and Control
Risk; and

m j. Adding new paragraphs 3. and 4. to
paragraph III.G. Implement the
Standards.

Appendix B to Part 570—Interagency
Guidelines Establishing Information
Security Standards

* * * * *

I. Introduction

The Interagency Guidelines Establishing
Information Security Standards (Guidelines)
set forth standards pursuant to section 39(a)
of the Federal Deposit Insurance Act (12
U.S.C. 1831p-1), and sections 501 and 505(b)
of the Gramm-Leach-Bliley Act (15 U.S.C.
6801 and 6805(b)). These Guidelines address
standards for developing and implementing
administrative, technical, and physical
safeguards to protect the security,
confidentiality, and integrity of customer
information. These Guidelines also address
standards with respect to the proper disposal
of consumer information, pursuant to
sections 621 and 628 of the Fair Credit
Reporting Act (15 U.S.C. 1681s and 1681w).

A. Scope. * * * These Guidelines also
apply to the proper disposal of consumer
information by or on behalf of such entities.
* * * * *

C. Definitions. * * *

2. * * %

a. Consumer information means any record
about an individual, whether in paper,
electronic, or other form, that is a consumer
report or is derived from a consumer report

and that is maintained or otherwise
possessed by you or on your behalf for a
business purpose. Consumer information also
means a compilation of such records. The
term does not include any record that does
not identify an individual.

i. Examples. (1) Consumer information
includes:

(A) A consumer report that a savings
association obtains;

(B) Information from a consumer report
that you obtain from your affiliate after the
consumer has been given a notice and has
elected not to opt out of that sharing;

(C) Information from a consumer report
that you obtain about an individual who
applies for but does not receive a loan,
including any loan sought by an individual
for a business purpose;

(D) Information from a consumer report
that you obtain about an individual who
guarantees a loan (including a loan to a
business entity); or

(E) Information from a consumer report
that you obtain about an employee or
prospective employee.

(2) Consumer information does not
include:

(A) Aggregate information, such as the
mean credit score, derived from a group of
consumer reports; or

(B) Blind data, such as payment history on
accounts that are not personally identifiable,
that may be used for developing credit
scoring models or for other purposes.

b. Consumer report has the same meaning
as set forth in the Fair Credit Reporting Act,
15 U.S.C. 1681a(d).

* * * * *

f. Service provider means any person or
entity that maintains, processes, or otherwise
is permitted access to customer information
or consumer information, through its
provision of services directly to you.

II. Standards for Information Security * * *

B. Objectives. * * *

4. Ensure the proper disposal of customer
information and consumer information.

III. * * %

C. Manage and Control Risk. * * *

4. Develop, implement, and maintain, as
part of your information security program,
appropriate measures to properly dispose of
customer information and consumer
information in accordance with each of the
requirements in this paragraph III.

* * * * *

G. Implement the Standards. * * *

3. Effective date for measures relating to
the disposal of consumer information. You
must satisfy these Guidelines with respect to
the proper disposal of consumer information
by July 1, 2005.

4. Exception for existing agreements with
service providers relating to the disposal of
consumer information. Notwithstanding the
requirement in paragraph III.G.3., your
contracts with service providers that have
access to consumer information and that may
dispose of consumer information, entered
into before July 1, 2005, must comply with
the provisions of the Guidelines relating to
the proper disposal of consumer information
by July 1, 2006.
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m 11. Add anew part 571 to read as
follows:

PART 571—FAIR CREDIT REPORTING

Subpart A—General Provisions

Sec.
571.1 Purpose and scope.
571.2 [Reserved]

571.3 Definitions.
Subparts B-H [Reserved]

Subpart I—Duties of Users of Consumer
Reports Regarding Identity Theft

571.80-82 [Reserved]
§571.83 Disposal of consumer information.

Authority: 12 U.S.C. 1462a, 1463, 1464,
1467a, 1828, 1831p-1, 1881-1884; 15 U.S.C.
1681s and 1681w; 15 U.S.C. 6801 and
6805(b)(1).

Subpart A—General Provisions

§571.1 Purpose and scope.

(a) Purpose. The purpose of this part
is to establish standards regarding
consumer report information. In
addition, the purpose of this part is to
specify the extent to which you may

obtain, use, or share certain information.

This part also contains a number of
measures you must take to combat
consumer fraud and related crimes,
including identity theft.

(b) Scope.

(1) [Reserved]

(2) Institutions covered. (i) Except as
otherwise provided in this paragraph
(b)(2), this part applies to savings
associations whose deposits are insured
by the Federal Deposit Insurance
Corporation (and federal savings
association operating subsidiaries in
accordance with §559.3(h)(1) of this
chapter).

(ii) [Reserved]

(ii1) [Reserved]
§571.2 [Reserved]
§571.3 Definitions.

As used in this part, unless the
context requires otherwise:

(a)—(d) [Reserved]

(e) Consumer means an individual.

(f)—(n) [Reserved]

(0) You means savings associations
whose deposits are insured by the
Federal Deposit Insurance Corporation

and federal savings association
operating subsidiaries.

Subparts B-H [Reserved]

Subpart I—Duties of Users of
Consumer Reports Regarding Identity
Theft

§571.80-82 [Reserved]

§571.83 Disposal of consumer
information.

(a) In general. You must properly
dispose of any consumer information
that you maintain or otherwise possess
in accordance with the Interagency
Guidelines Establishing Information
Security Standards, as set forth in
appendix B to part 570, to the extent
that you are covered by the scope of the
Guidelines.

(b) Rule of construction. Nothing in
this section shall be construed to:

(1) Require you to maintain or destroy
any record pertaining to a consumer that
is not imposed under any other law; or

(2) Alter or affect any requirement
imposed under any other provision of
law to maintain or destroy such a
record.

By the Office of Thrift Supervision,
Dated: November 30, 2004.
James E. Gilleran,
Director.
[FR Doc. 04—27962 Filed 12—27-04; 8:45 am|]

BILLING CODE 4819-13-P;6210-10-P;6714-01-P;6720-
01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 876
[Docket No. 1998N—1111]
Gastroenterology-Urology Devices;

Classification for External Penile
Rigidity Devices

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is classifying
external penile rigidity devices intended
to create or maintain sufficient penile
rigidity for sexual intercourse into class
II (special controls). FDA also is
exempting these devices from premarket
notification requirements. Elsewhere in
this issue of the Federal Register, FDA
is announcing the availability of the
guidance document that will serve as
the special control for the device.

DATES: This rule is effective January 27,
2005.

FOR FURTHER INFORMATION CONTACT:
Janine Morris, Center for Devices and

Radiological Health (HFZ—470), Food
and Drug Administration, 9200
Corporate Blvd., Rockville, MD 20850,
301-594-2194.

SUPPLEMENTARY INFORMATION:

I. Background

The Federal Food, Drug, and Cosmetic
Act (the act) (21 U.S.C. 301 et seq.) as
amended by the Medical Device
Amendments of 1976 (the 1976
amendments) (Public Law 94—-295), the
Safe Medical Devices Act of 1990
(Public Law 101-629), the Food and
Drug Administration Modernization Act
of 1997 (FDAMA) (Public Law 105—
115), and the Medical Device User Fee
and Modernization Act of 2002 (Public
Law 107-250), established a
comprehensive system for the regulation
of medical devices intended for human
use. Section 513 of the act (21 U.S.C.
360c) established three categories
(classes) of devices, depending on the
regulatory controls needed to provide
reasonable assurance of their safety and
effectiveness. The three categories of
devices are class I (general controls),
class II (special controls), and class III
(premarket approval).

Under section 513 of the act, FDA
refers to devices that were in
commercial distribution before May 28,
1976 (the date of enactment of the 1976
amendments), as ‘“‘preamendments
devices.” FDA classifies these devices
after the agency takes the following
steps: (1) Receives a recommendation
from a device classification panel (an
FDA advisory committee); (2) publishes
the panel’s recommendation for
comment, along with a proposed
regulation classifying the device; and (3)
publishes a final regulation classifying
the device. FDA has classified most
preamendments devices under these
procedures.

FDA refers to devices that were not in
commercial distribution before May 28,
1976, as “postamendments devices.”
These devices are classified
automatically by statute (section 513(f)
of the act into class III without any FDA
rulemaking process. These devices
remain in class III and require
premarket approval, unless and until
FDA initiates the following procedures:
(1) FDA reclassifies the device into class
T or II; (2) FDA issues an order
classifying the device into class I or II
in accordance with new section
513(f)(2) of the act, as amended by
FDAMA; or (3) FDA issues an order
finding the device to be substantially
equivalent, under section 513(i) of the
act, to a predicate device that does not
require premarket approval.

The agency determines whether new
devices are substantially equivalent to
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predicate devices by means of the
premarket notification procedures in
section 510(k) of the act (21 U.S.C.
360(k)) and part 807 of the regulations
(21 CFR part 807).

Consistent with the act and the
regulations, FDA consulted with the
Gastroenterology and Urology Devices
Panel (the panel), an FDA advisory
committee, regarding the classification
of this device.

FDAMA added a new section 510(m)
to the act (21 U.S.C. 360(m)). New
section 510(m) of the act provides that
a class II device may be exempted from
the premarket notification requirements
under section 510(k) of the act, if the
agency determines that premarket
notification is not necessary to assure
the safety and effectiveness of the
device. FDA has determined that
premarket notification is not necessary
to assure the safety and effectiveness of
external penile rigidity devices.

FDA believes that for devices of a type
generally exempt from premarket
notification, certain modifications to
these devices may change the intended
use of these devices to an intended use
that is of substantial importance in
preventing impairment of human
health, or may cause these devices to
present unreasonable risks of illness or
injury. Accordingly, devices changed in
this manner would require premarket
notification. For example, FDA
considers a class II device to be subject
to premarket notification requirements
if the device operates using a different
fundamental scientific technology than
that used by a legally marketed device
in that generic type.

II. Regulatory History of the Device

In the Federal Register of March 17,
2004 (69 FR 12598), FDA proposed to
classify external penile rigidity devices
intended to create or maintain sufficient
penile rigidity for sexual intercourse
into class II (special controls). FDA also
proposed to exempt the devices from
premarket notification requirements.
Also in the Federal Register of March
17, 2004 (69 FR 26398), FDA announced
the availability of a draft guidance
document that FDA intended to serve as
the special control for external penile
rigidity devices. FDA invited interested
persons to comment on the draft
guidance document and invited
comment on the proposed regulation by
June 15, 2004. FDA received no
comments on the proposed rule or draft
guidance.

III. Summary of Final Rule

In accordance with 21 CFR
860.84(g)(2), FDA is classifying external
penile rigidity devices into class II

(special controls). FDA is codifying the
classification of external penile rigidity
devices by adding § 876.5020. The
agency is also exempting these devices
from premarket notification
requirements. The guidance document
entitled “Class II Special Controls
Guidance Document: External Penile
Rigidity Devices” will serve as the
special control for external penile
rigidity devices. Following the effective
date of the final classification rule,
manufacturers will need to address the
issues covered in this special control
guidance. However, the manufacturer
need only show that its device meets the
recommendations of the guidance or in
some other way provides equivalent
assurances of safety and effectiveness.
For the convenience of the reader, in
part 876 (21 CFR part 876) FDA is also
adding § 876.1(e) to inform the reader
where to find guidance documents
referenced in that part.

IV. Analysis of Comments and FDA'’s
Response

FDA received no comments on the
proposed rule. Therefore, under section
513 of the act, FDA is adopting the
summary of reasons for the panel’s
recommendation and the summary of
data upon which the panel’s
recommendation is based. FDA is also
adopting the assessment of the risks to
public health stated in the proposed
rule published on March 17, 2004. FDA
is issuing this final rule which classifies
the generic type of device, external
penile rigidity devices, into class II
(special controls). In addition, FDA, on
its own initiative, is exempting external
penile rigidity devices from premarket
notification requirements.

V. Environmental Impact

The agency has determined under 21
CFR 25.34(b) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

VI. Analysis of Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866,
the Regulatory Flexibility Act (5 U.S.C.
601-612), and the Unfunded Mandates
Reform Act of 1995 (Public Law 104—4).
Executive Order 12866 directs agencies
to assess all costs and benefits of
available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety and other advantages,

distributive impacts, and equity). The
agency believes that this final rule is not
a significant regulatory action under the
Executive order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. This final rule will relieve a
burden and simplify marketing by
exempting the devices from premarket
notification requirements. The guidance
document is based on existing review
practices and will not impose new
burdens on manufacturers of these
devices. The agency, therefore, certifies
that this final rule will not have a
significant economic impact on a
substantial number of small entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100 million
or more (adjusted annually for inflation)
in any 1 year. The current threshold
after adjustment for inflation is $110
million. FDA does not expect this final
rule to result in any 1-year expenditure
that would meet or exceed this amount.

VII. Federalism

FDA has analyzed the final rule in
accordance with the principles set forth
in Executive Order 13132. FDA has
determined that the rule does not
contain policies conferring substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, the
agency has concluded that the rule does
not contain policies that have
federalism implications as defined in
the Executive order. As a result, a
federalism summary impact statement is
not required.

VIII. Paperwork Reduction Act of 1995

FDA concludes that this rule contains
no collection of information that is
subject to review by the Office of
Management and Budget under the
Paperwork Reduction Act of 1995.

IX. References

The following references have been
placed on display in the Division of
Dockets Management (HFA—-305), Food
and Drug Administration, 5630 Fishers
Lane, rm. 1061, Rockville, MD 20852.
These references may be seen by
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interested persons between 9 a.m. and 4
p-m., Monday through Friday.

1. Gastroenterology and Urology Devices
Panel of the Medical Devices Advisory
Committee transcript, August 7, 1997.

2. Lewis J.H. et al., ““A Way to Help Your
Patients Who Use Vacuum Devices,”
Contemporary Urology, vol. 3, No. 12: 15-24,
1991.

3. Montague, D.X. et al., “Clinical
Guidelines Panel on Erectile Dysfunction:
Summary Report on the Treatment of Erectile
Dsyfunction,” Journal of Urology, 156: 2007—
2011, 1996.

4. NIH Consensus Statement, ‘“Impotence,”
National Institutes of Health, vol. 10, No. 4,
1992.

List of Subjects in 21 CFR Part 876

Medical devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 876 is
amended as follows:

PART 876—GASTROENTEROLOGY-
UROLOGY DEVICES

1. The authority citation for 21 CFR
part 876 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 3601, 371.

2. Section 876.1 is amended by
adding paragraph (e) to read as follows:

§876.1 Scope.
* * * * *

(e) Guidance documents referenced in
this part are available on the Internet at
http://www.fda.gov/cdrh/guidance.html.

3. Section 876.5020 is added to
subpart F to read as follows:

§876.5020 External penile rigidity devices.

(a) Identification. External penile
rigidity devices are devices intended to
create or maintain sufficient penile
rigidity for sexual intercourse. External
penile rigidity devices include vacuum
pumps, constriction rings, and penile
splints which are mechanical, powered,
or pneumatic devices.

(b) Classification. Class II (special
controls). The devices are exempt from
the premarket notification procedures in
subpart E of part 807 of this chapter
subject to the limitations in § 876.9. The
special control for these devices is the
FDA guidance document entitled “Class
II Special Controls Guidance Document:
External Penile Rigidity Devices.” See
§876.1(e) for the availability of this
guidance document.

Dated: December 15, 2004.
Linda S. Kahan,

Deputy Director, Center for Devices and
Radiological Health.

[FR Doc. 04—28252 Filed 12—27-04; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 884
[Docket No. 2004N-0530]

Medical Devices; Obstetrical and
Gynecological Devices; Classification
of the Assisted Reproduction Laser
System

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is classifying the
assisted reproduction laser system into
class II (special controls). The special
control that will apply to the device is
the guidance document entitled ““Class
I Special Controls Guidance Document:
Assisted Reproduction Laser Systems.”
The agency is classifying this device
into class II (special controls) in order
to provide a reasonable assurance of
safety and effectiveness of the device.
Elsewhere in this issue of the Federal
Register, FDA is publishing a notice of
availability of the guidance document
that is the special control for this
device.

DATES: This rule is effective January 27,
2005. The classification was effective
November 4, 2004.

FOR FURTHER INFORMATION CONTACT:
Michael Bailey, Center for Devices and
Radiological Health (HFZ—400), Food
and Drug Administration, 9200
Corporate Blvd., Rockville, MD 20850,
301-594-1180, ext. 130.

SUPPLEMENTARY INFORMATION:

I. Background

In accordance with section 513(f)(1) of
the Federal Food, Drug, and Cosmetic
Act (the act) (21 U.S.C. 360c(f)(1)),
devices that were not in commercial
distribution before May 28, 1976, the
date of enactment of the Medical Device
Amendments of 1976 (the amendments),
generally referred to as postamendments
devices, are classified automatically by
statute into class III without any FDA
rulemaking process. These devices
remain in class Il and require
premarket approval, unless and until
the device is classified or reclassified
into class I or I or FDA issues an order
finding the device to be substantially
equivalent, in accordance with section
513(i) of the act, to a predicate device
that does not require premarket
approval. The agency determines
whether new devices are substantially
equivalent to previously marketed

devices by means of premarket
notification procedures in section 510(k)
of the act (21 U.S.C. 360(k)) and part 807
(21 CFR part 807) of FDA’s regulations.

Section 513(f)(2) of the act provides
that any person who submits a
premarket notification under section
510(k) of the act for a device that has not
previously been classified may, within
30 days after receiving an order
classifying the device in class IIT under
section 513(f)(1) of the act, request FDA
to classify the device under the criteria
set forth in section 513(a)(1) of the act.
FDA shall, within 60 days of receiving
such a request, classify the device by
written order. This classification shall
be the initial classification of the device.
Within 30 days after the issuance of an
order classifying the device, FDA must
publish a document in the Federal
Register announcing such classification
(section 513(f)(2) of the act).

In accordance with section 513(f)(1) of
the act, FDA issued a document on
August 10, 2004, classifying the
Hamilton Thorne Zona Infrared Laser
Optical System (ZILOS-tkr) into class
III, because it was not substantially
equivalent to a device that was
introduced or delivered for introduction
into interstate commerce for commercial
distribution before May 28, 1976, or a
device which was subsequently
reclassified into class I or class II. On
August 25, 2004, Hamilton Thorne
Biosciences, Inc., submitted a petition
requesting classification of this device
under section 513(f)(2) of the act. The
manufacturer recommended that the
device be classified into class II (Ref. 1).

In accordance with section 513(f)(2) of
the act, FDA reviewed the petition in
order to classify the device under the
criteria for classification set forth in
513(a)(1) of the act. Devices are to be
classified into class II if general
controls, by themselves, are insufficient
to provide reasonable assurance of
safety and effectiveness, but there is
sufficient information to establish
special controls to provide reasonable
assurance of the safety and effectiveness
of the device for its intended use. After
review of the information submitted in
the petition, FDA has determined that
the device can be classified in class II
with the establishment of special
controls. FDA believes that class II
special controls, in addition to general
controls, will provide reasonable
assurance of the safety and effectiveness
of the device.

The device is assigned the generic
name assisted reproduction laser system
and it is identified as a device that
images, targets, and controls the power
and pulse duration of a laser beam used
to ablate a small tangential hole in, or
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to thin, the zona pellucida of an embryo
for assisted hatching or other assisted
reproduction procedures.

The potential risks to health
associated with the device are: (1)
Damage to the embryo, (2) ineffective
treatment, (3) hazards associated with
electrical equipment, and (4)
electromagnetic interference and
electrostatic discharge hazards. The
special controls guidance document
entitled ““Class II Special Controls
Document: Assisted Reproduction Laser
Systems” aids in mitigating the risks by
recommending performance
characteristics, safety testing, and
appropriate labeling.

Thus, in addition to the general
controls of the act, an assisted
reproduction laser system, is subject to
the special controls guidance document.
FDA believes that following the class II
special controls guidance document
generally addresses the risks to health
identified in the previous paragraph. On
November 4, 2004, FDA issued an order
to the petitioner classifying the device
as described previously into class II and
is codifying this classification by adding
21 CFR 884.6200.

Following the effective date of this
final classification rule, any firm
submitting a 510(k) (premarket
notification) will need to address the
issues covered in the special controls
guidance. However, the firm need only
show that its device meets the
recommendations of the guidance or in
some other way provides equivalent
assurances of safety and effectiveness.

Section 510(m) of the act provides
that FDA may exempt a class II device
from the premarket notification
requirements under section 510(k) of the
act, if FDA determines that premarket
notification is not necessary to provide
reasonable assurance of the safety and
effectiveness of the device. For this type
of device, FDA has determined that
premarket notification is necessary to
provide reasonable assurance of the
safety and effectiveness; therefore, the
device is not exempt from premarket
notification requirements. Thus, persons
who intend to market this type of device
must submit to FDA a premarket
notification, prior to marketing the
device, which contains information
about the device they intend to market.

II. Environmental Impact

The agency has determined under 21
CFR 25.34(b) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

III. Analysis of Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866,
the Regulatory Flexibility Act (5 U.S.C.
601-612), and the Unfunded Mandates
Reform Act of 1995 (Public Law 104—4).
Executive Order 12866 directs agencies
to assess all costs and benefits of
available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
agency believes that this final rule is not
a significant regulatory action under the
Executive Order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because classification of this
device type into class II will relieve
manufacturers of the device of the cost
of complying with the premarket
approval requirements of section 515 of
the act (21 U.S.C. 360e), and may permit
small potential competitors to enter the
marketplace by lowering their costs, the
agency certifies that the final rule will
not have a significant impact on a
substantial number of small entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing ‘““any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $110
million. FDA does not expect this final
rule to result in any 1-year expenditure
that would meet or exceed this amount.

IV. Federalism

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. FDA has
determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, the
agency has concluded that the rule does
not contain policies that have
federalism implications as defined in
the Executive order and, consequently,
a federalism summary impact statement
is not required.

V. Paperwork Reduction Act of 1995

This final rule contains no collections
of information. Therefore, clearance by
the Office of Management and Budget
under the Paperwork Reduction Act of
1995 is not required.

VI. Reference

The following reference has been
placed on display in the Division of
Dockets Management (HFA-305), Food
and Drug Administration, 5630 Fishers
Lane, rm. 1061, Rockville, MD 20852,
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. Petition from Hamilton Thorne
Biosciences, Inc., dated August 25, 2004.

List of Subjects in 21 CFR Part 884

Medical devices.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 884 is
amended as follows:

PART 884-OBSTETRICAL AND
GYNECOLOGICAL DEVICES

m 1. The authority citation for 21 CFR
part 884 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 371.

m 2. Section 884.6200 is added to subpart
G to read as follows:

§884.6200 Assisted reproduction laser
system.

(a) Identification. The assisted
reproduction laser system is a device
that images, targets, and controls the
power and pulse duration of a laser
beam used to ablate a small tangential
hole in, or to thin, the zona pellucida of
an embryo for assisted hatching or other
assisted reproduction procedures.

(b) Classification. Class II (special
controls). The special control is FDA’s
guidance document entitled “Class II
Special Controls Guidance Document:
Assisted Reproduction Laser Systems.”
See § 884.1(e) for the availability of this
guidance document.

Dated: December 15, 2004.
Linda S. Kahan,

Deputy Director, Center for Devices and
Radiological Health.

[FR Doc. 04—-28251 Filed 12—27-04; 8:45 am]
BILLING CODE 4160-01-S
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DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 602
[TD 9171]
RINs 1545-AY87; 1545-BC03

New Markets Tax Credit

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: These regulations finalize the
rules relating to the new markets tax
credit under section 45D and replace the
temporary regulations which expire on
December 23, 2004. A taxpayer making
a qualified equity investment in a
qualified community development
entity that has received a new markets
tax credit allocation may claim a 5-
percent tax credit with respect to the
qualified equity investment on each of
the first 3 credit allowance dates and a
6-percent tax credit with respect to the
qualified equity investment on each of
the remaining 4 credit allowance dates.

DATES: Effective Date: These regulations
are effective December 22, 2004.

Date of Applicability: For date of
applicability see § 1.45D-1(h).
FOR FURTHER INFORMATION CONTACT: Paul
F. Handleman or Lauren R. Taylor, (202)
622—-3040 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in these final regulations has
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act (44 U.S.C. 3507) under
control number 1545—1765. Responses
to this collection of information are
mandatory so that a taxpayer may claim
a new markets tax credit on each credit
allowance date during the 7-year credit
period and report compliance with the
requirements of section 45D to the
Secretary.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number
assigned by the Office of Management
and Budget.

The estimated annual burden per
respondent varies from 15 minutes to 5
hours, depending on individual
circumstances, with an estimated
average of 2.5 hours.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be sent to

the Internal Revenue Service, Attn: IRS
Reports Clearance Officer,
SE:W:CAR:MP:T:T:SP Washington, DC
20224, and to the Office of Management
and Budget, Attn: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503.

Books or records relating to this
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

This document amends 26 CFR part 1
to provide rules relating to the new
markets tax credit under section 45D of
the Internal Revenue Code (Code). On
December 26, 2001, the IRS published
in the Federal Register temporary and
proposed regulations (the 2001
temporary regulations) (66 FR 66307, 66
FR 66376). On March 11, 2004, the IRS
published in the Federal Register
temporary and proposed regulations
revising and clarifying the 2001
temporary regulations (the 2004
temporary regulations) (69 FR 11507; 69
FR 11561). On March 14, 2002, and June
2, 2004, the IRS and Treasury
Department held public hearings on the
2001 temporary regulations and the
2004 temporary regulations,
respectively. Written and electronic
comments responding to the temporary
regulations and notices of proposed
rulemaking were received. After
consideration of all the comments, the
proposed regulations are adopted as
amended by this Treasury decision, and
the corresponding temporary
regulations are removed. The revisions
are discussed below.

Section 45D was added to the Code by
section 121(a) of the Community
Renewal Tax Relief Act of 2000 (Pub. L.
106—554). The Secretary has delegated
certain administrative, application,
allocation, monitoring, and other
programmatic functions relating to the
new markets tax credit program to the
Under Secretary (Domestic Finance),
who in turn has delegated those
functions to the Community
Development Financial Institutions
Fund.

Sections 221 and 223 of the American
Jobs Creation Act of 2004 (Pub. L. 108—
357) amended the definition of a low-
income community under section
45D(e). This document does not provide
guidance on these amendments. The IRS
and Treasury Department are studying
the amendments for guidance in the
near future.

Explanation of Provisions
General Overview

Taxpayers may claim a new markets
tax credit on a credit allowance date in
an amount equal to the applicable
percentage of the taxpayer’s qualified
equity investment in a qualified
community development entity (CDE).
The credit allowance date for any
qualified equity investment is the date
on which the investment is initially
made and each of the 6 anniversary
dates thereafter. The applicable
percentage is 5 percent for the first 3
credit allowance dates and 6 percent for
the remaining credit allowance dates.

A CDE is any domestic corporation or
partnership if: (1) The primary mission
of the entity is serving or providing
investment capital for low-income
communities or low-income persons; (2)
the entity maintains accountability to
residents of low-income communities
through their representation on any
governing board of the entity or on any
advisory board to the entity; and (3) the
entity is certified by the Secretary for
purﬁoses of section 45D as being a CDE.

The new markets tax credit may be
claimed only for a qualified equity
investment in a CDE. A qualified equity
investment is any equity investment in
a CDE for which the CDE has received
an allocation from the Secretary if,
among other things, the CDE uses
substantially all of the cash from the
investment to make qualified low-
income community investments. Under
a safe harbor, the substantially-all
requirement is treated as met if at least
85 percent of the aggregate gross assets
of the CDE are invested in qualified low-
income community investments.

Qualified low-income community
investments consist of: (1) Any capital
or equity investment in, or loan to, any
qualified active low-income community
business; (2) the purchase from another
CDE of any loan made by such entity
that is a qualified low-income
community investment; (3) financial
counseling and other services to
businesses located in, and residents of,
low-income communities; and (4)
certain equity investments in, or loans
to, a CDE.

In general, a qualified active low-
income community business is a
corporation or a partnership if for the
taxable year: (1) At least 50 percent of
the total gross income of the entity is
derived from the active conduct of a
qualified business within any low-
income community; (2) a substantial
portion of the use of the tangible
property of the entity is within any low-
income community; (3) a substantial
portion of the services performed for the
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entity by its employees is performed in
any low-income community; (4) less
than 5 percent of the average of the
aggregate unadjusted bases of the
property of the entity is attributable to
certain collectibles; and (5) less than 5
percent of the average of the aggregate
unadjusted bases of the property of the
entity is attributable to certain
nonqualified financial property.

A recapture event requiring an
investor to recapture credits previously
taken occurs for an equity investment in
a CDE if the CDE: (1) Ceases to be a CDE;
(2) ceases to use substantially all of the
proceeds of the equity investment for
qualified low-income community
investments; or (3) redeems the
investor’s equity investment. In
addition, the investor’s basis in any
qualified equity investment is reduced
by the amount of the new markets tax
credit.

Substantially All

As indicated above, a CDE must use
substantially all of the cash from a
qualified equity investment to make
qualified low-income community
investments. Section 1.45D-1T(c)(5)(i)
provides that the substantially-all
requirement is treated as satisfied for an
annual period if either the direct-tracing
calculation under § 1.45D-1T(c)(5)(ii),
or the safe harbor calculation under
§ 1.45D-1T(c)(5)(iii), is performed every
six months and the average of the two
calculations for the annual period is at
least 85 percent. The final regulations
clarify that a CDE may choose the same
two testing dates for all qualified equity
investments regardless of the date each
qualified equity investment was initially
made. To conform the annual testing
requirement with the 12-month time
limit for making qualified low-income
community investments, the final
regulations provide that for the first
annual period, the substantially-all
calculation may be performed on a
single testing date. The final regulations
also amend the beginning of the 12-
month period for making qualified low-
income community investments to
provide that the 12-month period begins
on the same date as the beginning of the
first annual period of the 7-year credit
period.

Section 1.45D-1T(d)(3) provides that
reserves (not in excess of 5 percent of
the taxpayer’s cash investment under
§ 1.45D-1T(b)(4)) maintained by the
CDE for loan losses or for additional
investments in existing qualified low-
income community investments are
treated as invested in a qualified low-
income community investment. In
response to comments, the final
regulations provide that reserves

include fees paid to third parties to
protect against loss of all or a portion of
the principal of, or interest on, on a loan
that is a qualified low-income
community investment.

Qualified Active Low-Income
Community Business

As indicated above, qualified low-
income community investments include
any capital or equity investment in, or
loan to, any qualified active low-income
community business. Under § 1.45D—
1T(d)(4)(1)(B), an entity is a qualified
active low-income community business
only if, among other requirements, at
least 40 percent of the use of the
tangible property of such entity
(whether owned or leased) is within any
low-income community. In response to
comments, the final regulations provide
an example of how the tangible property
test applies to property that is used both
outside and inside a low-income
community. The example demonstrates
that use is measured based on the
entity’s business hours of operation and
does not include non-business hours.

Under section 45D(d)(2)(C), a
qualified active low-income community
business includes any trade or business
that would qualify as a qualified active
low-income community business if such
trade or business were separately
incorporated. Commentators requested
clarification of how this rules applies.

The final regulations provide that a
CDE may treat any trade or business (or
portion thereof) as a qualified active
low-income community business if the
trade or business (or portion thereof)
would meet the requirements to be a
qualified active low-income community
business if the trade or business (or
portion thereof) were separately
incorporated and a complete and
separate set of books and records is
maintained for that trade or business (or
portion thereof). The final regulations
further provide, however, that under
this rule a CDE’s capital or equity
investment or loan is not a qualified
low-income community investment to
the extent the proceeds of the
investment or loan are not used for the
trade or business (or portion thereof)
that is treated as a qualified active low-
income community business.

Section § 1.45D-1T(d)(4)(iv) provides
that an entity will be treated as engaged
in the active conduct of a trade or
business if, at the time the CDE makes
a capital or equity investment in, or loan
to, the entity, the CDE reasonably
expects that the entity will generate
revenues (or, in the case of a nonprofit
corporation, receive donations) within 3
years after the date the investment or
loan is made. The final regulations

amend this rule with respect to a
nonprofit corporation by providing that
the nonprofit corporation must be
engaged in an activity that furthers its
purpose as a nonprofit corporation
within the 3-year period.

Under § 1.45D-1T(d)(4)(i)(E), an
entity is a qualified active low-income
community business only if, among
other requirements, less than 5 percent
of the average of the aggregate
unadjusted bases of the property of such
entity is attributable to nonqualified
financial property (as defined in section
1397C(e)). Section 1397C(e)(1) contains
an exception to the definition of
nonqualified financial property for
reasonable amounts of working capital
held in cash, cash equivalents, or debt
instruments with a term of 18 months or
less. The final regulations provide that,
for these purposes, the proceeds of a
capital or equity investment or loan by
a CDE that will be expended on
construction of real property within 12
months after the date the investment or
loan is made qualify as a reasonable
amount of working capital.

Section 45D(d)(3)(A) provides that the
rental to others of real property located
in any low-income community is treated
as a qualified business only if, among
other requirements, there are substantial
improvements located on such property.
Commentators requested clarification of
the term substantial improvements. The
final regulations provide that the term
substantial improvements means
improvements the cost basis of which
equals or exceeds 50 percent of the cost
basis of the land on which the
improvements are located and the costs
of which are incurred after the date the
CDE makes the investment or loan. In
addition, the final regulations provide
that a CDE’s investment in or loan to a
business engaged in the rental of real
property is not a qualified low-income
community investment to the extent any
lessee of the real property is not a
qualified business.

Recapture

As indicated above, there is a
recapture event with respect to an
equity investment in a CDE if such
investment is redeemed by the CDE.
Commentators requested clarification of
when distributions by a CDE to its
investors will be treated as redemptions.
The final regulations provide guidance
on when a distribution by a CDE that is
a corporation for Federal tax purposes
will be treated as a redemption.

Some commentators suggested that, in
the case of a CDE that is treated as a
partnership for Federal tax purposes, a
redemption should be limited to
purchases by the CDE of a partner’s
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capital interest. Alternatively,
commentators requested guidance on
how to distinguish between a return of
capital and a distribution of profits if a
return of capital is treated as a
redemption. In response to comments,
the final regulations provide a safe
harbor under which cash distributions
by a partnership will not be treated as
a redemption. Under the safe harbor, a
pro rata cash distribution by the CDE to
its partners based on each partner’s
capital interest in the CDE during the
taxable year will not be treated as a
redemption if the distribution does not
exceed the CDE’s operating income (as
defined in the final regulations) for the
taxable year. In addition, a non-pro rata
de minimis cash distribution by a CDE
to a partner or partners during the
taxable year will be not treated as a
redemption. A non-pro rata de minimis
cash distribution may not exceed the
lesser of 5 percent of the CDE’s
operating income for that taxable year or
10 percent of the partner’s capital
interest in the CDE.

Commentators suggested that cure
periods be provided to enable CDEs to
correct any noncompliance with the
requirements under section 45D. One
commentator suggested that a cure
period be provided to allow an
investment that no longer qualifies as a
qualified low-income community
investment to be replaced with a
qualifying investment by the end of the
calendar year following the year the
original investment lost its status as a
qualified low-income community
investment. Other commentators
suggested that, if a qualified equity
investment fails the substantially-all
requirement, the failure should not be a
recapture event if the CDE corrects the
failure within 6 months after the date
the CDE discovers (or reasonably should
have discovered) the failure. The final
regulations provide that, if a qualified
equity investment fails the
substantially-all requirement, the failure
is not a recapture event if the CDE
corrects the failure within 6 months
after the date the CDE becomes aware
(or reasonably should have become
aware) of the failure. Only one
correction is permitted for each
qualified equity investment during the
7-year credit period.

Other Issues

Section 45D(i)(1) authorizes the
Secretary to prescribe regulations as
may be appropriate to carry out section
45D including regulations that limit the
new markets tax credit for investments
that are directly or indirectly subsidized
by other Federal tax benefits (including
the low-income housing credit under

section 42 and the exclusion from gross
income under section 103). The final
regulations do not prohibit a CDE from
purchasing tax-exempt bonds because
tax-exempt financing provides a subsidy
to borrowers and not bondholders.
However, the final regulations provide
that if a CDE makes a capital or equity
investment or loan with respect to a
qualified low-income building under
section 42, the investment or loan is not
a qualified low-income community
investment to the extent the building’s
eligible basis under section 42(d) is
financed by the proceeds of the
investment or loan.

Effective Dates

The final regulations are effective
December 22, 2004, and may be applied
by taxpayers before December 22, 2004.
However, both the definition of the term
substantial improvements and the
requirement that each lessee be a
qualified business apply to qualified
low-income community investments
made on or after February 22, 2005.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. It is hereby
certified that the collection of
information in these regulations will not
have a significant economic impact on
a substantial number of small entities.
This certification is based upon the fact
that any burden on taxpayers is
minimal. Accordingly, a Regulatory
Flexibility Analysis under the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) is not required. Pursuant to
section 7805(f) of the Code, the notices
of proposed rulemaking preceding these
regulations were submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on their impact on small business.

Drafting Information

The principal author of these
regulations is Paul F. Handleman, Office
of the Associate Chief Counsel
(Passthroughs and Special Industries),
IRS. However, other personnel from the
IRS and Treasury Department
participated in their development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

m Accordingly, 26 CFR parts 1 and 602
are amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation for
part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.45D-1 also issued under 26
U.S.C. 45D(i); * = *

m Par. 2. Section 1.45D—1 is added to
read as follows:

§1.45D-1 New markets tax credit.

(a) Table of contents. This paragraph
lists the headings that appear in
§1.45D-1.

(a) Table of contents

) Allowance of credit

) In general

) Credit allowance date

) Applicable percentage

) Amount paid at original issue

) Qualified equity investment

) In general

) Equity investment

) Equity investments made prior to
allocation

(i) In general

(ii) Exceptions

(A) Allocation applications submitted by

August 29, 2002

(B) Other allocation applications

(iii) Failure to receive allocation

(iv) Initial investment date

(4) Limitations

(i) In general

(ii) Allocation limitation

(5) Substantially all

(i) In general

(ii

(

(

(

(

(

(

(

(b

(1
(2
(3
(4
(c
(1
(2
(3

ii) Direct-tracing calculation

iii) Safe harbor calculation

iv) Time limit for making investments

v) Reduced substantially-all percentage

vi) Examples

6) Aggregation of equity investments

7) Subsequent purchasers

d) Qualified low-income community
investments

(1) In general

(i) Investment in a qualified active low-
income community business

(ii) Purchase of certain loans from CDEs

(A) In general

(B) Certain loans made before CDE
certification

(C) Intermediary CDEs

(D) Examples

(iii) Financial counsehng and other services

(iv) Investments in other CDEs

(A) In general

(B) Examples

(2) Payments of, or for, capital, equity or
principal

(i) In general
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(ii) Subsequent reinvestments

(iii) Special rule for loans

(iv) Example

(3) Special rule for reserves

(4) Qualified active low-income community
business

(

(A) Gross-income requirement

(B) Use of tangible property

(1) In general

(2) Example

(C) Services performed

(D) Collectibles

(E) Nonqualified financial property

(1) In general

(2) Construction of real property

(ii) Proprietorships

(iii) Portions of business

(A) In general

(B) Examples

(iv) Active conduct of a trade or business

(A) Special rule

(B) Example

(5) Qualified business

(i) In general

(ii) Rental of real property

(iii) Exclusions

(A) Trades or businesses involving
intangibles

B) Certain other trades or businesses

C) Farming

6) Qualifications

i)

—

(

(

(

(i) In general

(ii) Control

(A) In general

(B) Definition of control

(C) Disregard of control

(7) Financial counseling and other services

(8) Special rule for certain loans

(i) In general

(ii) Example

(e) Recapture

(1) In general

(2) Recapture event

(3) Redemption

(i) Equity investment in a C corporation

(ii) Equity investment in an S corporation

(iii) Capital interest in a partnership

(4) Bankruptcy

(5) Waiver of requirement or extension of
time

(i) In general

(ii) Manner for requesting a waiver or
extension

(iii) Terms and conditions

(6) Cure period

(7) Example

(f) Basis reduction

(1) In general

(2) Adjustment in basis of interest in
partnership or S corporation

(g) Other rules

(1) Anti-abuse

(2) Reporting requirements

(i) Notification by CDE to taxpayer

(A) Allowance of new markets tax credit

(

(

(

B) Recapture event

ii) CDE reporting requirements to Secretary

iii) Manner of claiming new markets tax
credit

iv) Reporting recapture tax

3) Other Federal tax benefits

i) In general

ii) Low-income housing credit

4) Bankruptcy of CDE

h) Effective dates

—~ —~ —~ — —

(1) In general
(2) Exception for certain provisions

(b) Allowance of credit—(1) In
general. For purposes of the general
business credit under section 38, a
taxpayer holding a qualified equity
investment on a credit allowance date
which occurs during the taxable year
may claim the new markets tax credit
determined under section 45D and this
section for such taxable year in an
amount equal to the applicable
percentage of the amount paid to a
qualified community development
entity (CDE) for such investment at its
original issue. Qualified equity
investment is defined in paragraph (c) of
this section. Credit allowance date is
defined in paragraph (b)(2) of this
section. Applicable percentage is
defined in paragraph (b)(3) of this
section. A CDE is a qualified community
development entity as defined in
section 45D(c). The amount paid at
original issue is determined under
paragraph (b)(4) of this section.

(2) Credit allowance date. The term
credit allowance date means, with
respect to any qualified equity
investment—

(i) The date on which the investment
is initially made; and

(ii) Each of the 6 anniversary dates of
such date thereafter.

(3) Applicable percentage. The
applicable percentage is 5 percent for
the first 3 credit allowance dates and 6
percent for the other 4 credit allowance
dates.

(4) Amount paid at original issue. The
amount paid to the CDE for a qualified
equity investment at its original issue
consists of all amounts paid by the
taxpayer to, or on behalf of, the CDE
(including any underwriter’s fees) to
purchase the investment at its original
issue.

(c) Qualified equity investment—(1) In
general. The term qualified equity
investment means any equity
investment (as defined in paragraph
(c)(2) of this section) in a CDE if—

(i) The investment is acquired by the
taxpayer at its original issue (directly or
through an underwriter) solely in
exchange for cash;

(ii) Substantially all (as defined in
paragraph (c)(5) of this section) of such
cash is used by the CDE to make
qualified low-income community
investments (as defined in paragraph
(d)(1) of this section); and

(iii) The investment is designated for
purposes of section 45D and this section
by the CDE on its books and records
using any reasonable method.

(2) Equity investment. The term equity
investment means any stock (other than

nonqualified preferred stock as defined
in section 351(g)(2)) in an entity that is
a corporation for Federal tax purposes
and any capital interest in an entity that
is a partnership for Federal tax
purposes. See §§301.7701-1 through
301.7701-3 of this chapter for rules
governing when a business entity, such
as a business trust or limited liability
company, is classified as a corporation
or a partnership for Federal tax
purposes.

(3) Equity investments made prior to
allocation—(i) In general. Except as
provided in paragraph (c)(3)(ii) of this
section, an equity investment in an
entity is not eligible to be designated as
a qualified equity investment if it is
made before the entity enters into an
allocation agreement with the Secretary.
An allocation agreement is an
agreement between the Secretary and a
CDE relating to a new markets tax credit
allocation under section 45D(f)(2).

(ii) Exceptions. Notwithstanding
paragraph (c)(3)(i) of this section, an
equity investment in an entity is eligible
to be designated as a qualified equity
investment under paragraph (c)(1)(iii) of
this section if—

(A) Allocation applications submitted
by August 29, 2002.

(1) The equity investment is made on
or after April 20, 2001;

(2) The designation of the equity
investment as a qualified equity
investment is made for a credit
allocation received pursuant to an
allocation application submitted to the
Secretary no later than August 29, 2002;
and

(3) The equity investment otherwise
satisfies the requirements of section 45D
and this section; or

(B) Other allocation applications.

(1) The equity investment is made on
or after the date the Secretary publishes
a Notice of Allocation Availability
(NOAA) in the Federal Register;

(2) The designation of the equity
investment as a qualified equity
investment is made for a credit
allocation received pursuant to an
allocation application submitted to the
Secretary under that NOAA; and

(3) The equity investment otherwise
satisfies the requirements of section 45D
and this section.

(iii) Failure to receive allocation. For
purposes of paragraph (c)(3)(ii)(A) of
this section, if the entity in which the
equity investment is made does not
receive an allocation pursuant to an
allocation application submitted no
later than August 29, 2002, the equity
investment will not be eligible to be
designated as a qualified equity
investment. For purposes of paragraph
(c)(3)(ii)(B) of this section, if the entity
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in which the equity investment is made
does not receive an allocation under the
NOAA described in paragraph
(c)(3)(i1)(B)(1) of this section, the equity
investment will not be eligible to be
designated as a qualified equity
investment.

(iv) Initial investment date. If an
equity investment is designated as a
qualified equity investment in
accordance with paragraph (c)(3)(ii) of
this section, the investment is treated as
initially made on the effective date of
the allocation agreement between the
CDE and the Secretary.

(4) Limitations—(i) In general. The
term qualified equity investment does
not include—

(A) Any equity investment issued by
a CDE more than 5 years after the date
the CDE enters into an allocation
agreement (as defined in paragraph
(c)(3)(i) of this section) with the
Secretary; and

(B) Any equity investment by a CDE
in another CDE, if the CDE making the
investment has received an allocation
under section 45D(f)(2).

(ii) Allocation limitation. The
maximum amount of equity investments
issued by a CDE that may be designated
under paragraph (c)(1)(iii) of this section
by the CDE may not exceed the portion
of the limitation amount allocated to the
CDE by the Secretary under section
45D(1)(2).

(5) Substantially all—(i) In general.
Except as provided in paragraph
(c)(5)(v) of this section, the term
substantially all means at least 85
percent. The substantially-all
requirement must be satisfied for each
annual period in the 7-year credit
period using either the direct-tracing
calculation under paragraph (c)(5)(ii) of
this section, or the safe harbor
calculation under paragraph (c)(5)(iii) of
this section. For the first annual period,
the substantially-all requirement is
treated as satisfied if either the direct-
tracing calculation under paragraph
(c)(5)(ii) of this section, or the safe-
harbor calculation under paragraph
(c)(5)(iii) of this section, is performed on
a single testing date and the result of the
calculation is at least 85 percent. For
each annual period other than the first
annual period, the substantially-all
requirement is treated as satisfied if
either the direct-tracing calculation
under paragraph (c)(5)(ii) of this section,
or the safe harbor calculation under
paragraph (c)(5)(iii) of this section, is
performed every six months and the
average of the two calculations for the
annual period is at least 85 percent. For
example, the CDE may choose the same
two testing dates for all qualified equity
investments regardless of the date each

qualified equity investment was initially
made under paragraph (b)(2)(i) of this
section, provided the testing dates are
six months apart. The use of the direct-
tracing calculation under paragraph
(c)(5)(ii) of this section (or the safe
harbor calculation under paragraph
(c)(5)(iii) of this section) for an annual
period does not preclude the use of the
safe harbor calculation under paragraph
(c)(5)(iii) of this section (or the direct-
tracing calculation under paragraph
(c)(5)(ii) of this section) for another
annual period, provided that a CDE that
switches to a direct-tracing calculation
must substantiate that the taxpayer’s
investment is directly traceable to
qualified low-income community
investments from the time of the CDE’s
initial investment in a qualified low-
income community investment. For
purposes of this paragraph (c)(5)(i), the
7-year credit period means the period of
7 years beginning on the date the
qualified equity investment is initially
made. See paragraph (c)(6) of this
section for circumstances in which a
CDE may treat more than one equity
investment as a single qualified equity
investment.

(ii) Direct-tracing calculation. The
substantially-all requirement is satisfied
if at least 85 percent of the taxpayer’s
investment is directly traceable to
qualified low-income community
investments as defined in paragraph
(d)(1) of this section. The direct-tracing
calculation is a fraction the numerator
of which is the CDE’s aggregate cost
basis determined under section 1012 in
all of the qualified low-income
community investments that are directly
traceable to the taxpayer’s cash
investment, and the denominator of
which is the amount of the taxpayer’s
cash investment under paragraph (b)(4)
of this section. For purposes of this
paragraph (c)(5)(ii), cost basis includes
the cost basis of any qualified low-
income community investment that
becomes worthless. See paragraph (d)(2)
of this section for the treatment of
amounts received by a CDE in payment
of, or for, capital, equity or principal
with respect to a qualified low-income
community investment.

(iii) Safe harbor calculation. The
substantially-all requirement is satisfied
if at least 85 percent of the aggregate
gross assets of the CDE are invested in
qualified low-income community
investments as defined in paragraph
(d)(1) of this section. The safe harbor
calculation is a fraction the numerator
of which is the CDE’s aggregate cost
basis determined under section 1012 in
all of its qualified low-income
community investments, and the
denominator of which is the CDE’s

aggregate cost basis determined under
section 1012 in all of its assets. For
purposes of this paragraph (c)(5)(iii),
cost basis includes the cost basis of any
qualified low-income community
investment that becomes worthless. See
paragraph (d)(2) of this section for the
treatment of amounts received by a CDE
in payment of, or for, capital, equity or
principal with respect to a qualified
low-income community investment.

(iv) Time limit for making
investments. The taxpayer’s cash
investment received by a CDE is treated
as invested in a qualified low-income
community investment as defined in
paragraph (d)(1) of this section only to
the extent that the cash is so invested
within the 12-month period beginning
on the date the cash is paid by the
taxpayer (directly or through an
underwriter) to the CDE.

(v) Reduced substantially-all
percentage. For purposes of the
substantially-all requirement (including
the direct-tracing calculation under
paragraph (c)(5)(ii) of this section and
the safe harbor calculation under
paragraph (c)(5)(iii) of this section), 85
percent is reduced to 75 percent for the
seventh year of the 7-year credit period
(as defined in paragraph (c)(5)(i) of this
section).

(vi) Examples. The following
examples illustrate an application of
this paragraph (c)(5):

Example 1. X is a partnership and a CDE
that has received a $1 million new markets
tax credit allocation from the Secretary. On
September 1, 2004, X uses a line of credit
from a bank to fund a $1 million loan to Y.
The loan is a qualified low-income
community investment under paragraph
(d)(1) of this section. On September 5, 2004,
A pays $1 million to acquire a capital interest
in X. X uses the proceeds of A’s equity
investment to pay off the $1 million line of
credit that was used to fund the loan to Y.
X’s aggregate gross assets consist of the $1
million loan to Y and $100,000 in other
assets. A’s equity investment in X does not
satisfy the substantially-all requirement
under paragraph (c)(5)(i) of this section using
the direct-tracing calculation under
paragraph (c)(5)(ii) of this section because the
cash from A’s equity investment is not used
to make X’s loan to Y. However, A’s equity
investment in X satisfies the substantially-all
requirement using the safe harbor calculation
under paragraph (c)(5)(iii) of this section
because at least 85 percent of X’s aggregate
gross assets are invested in qualified low-
income community investments.

Example 2. X is a partnership and a CDE
that has received a new markets tax credit
allocation from the Secretary. On August 1,
2004, A pays $100,000 for a capital interest
in X. On August 5, 2004, X uses the proceeds
of A’s equity investment to make an equity
investment in Y. X controls Y within the
meaning of paragraph (d)(6)(ii)(B) of this
section. For the annual period ending July
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31, 2005, Y is a qualified active low-income
community business (as defined in paragraph
(d)(4) of this section). Thus, for that period,
A’s equity investment satisfies the
substantially-all requirement under
paragraph (c)(5)(i) of this section using the
direct-tracing calculation under paragraph
(c)(5)(ii) of this section. For the annual period
ending July 31, 2006, Y no longer is a
qualified active low-income community
business. Thus, for that period, A’s equity
investment does not satisfy the substantially-
all requirement using the direct-tracing
calculation. However, during the entire
annual period ending July 31, 2006, X’s
remaining assets are invested in qualified
low-income community investments with an
aggregate cost basis of $900,000.
Consequently, for the annual period ending
July 31, 20086, at least 85 percent of X’s
aggregate gross assets are invested in
qualified low-income community
investments. Thus, for the annual period
ending July 31, 2006, A’s equity investment
satisfies the substantially-all requirement
using the safe harbor calculation under
paragraph (c)(5)(iii) of this section.

Example 3. X is a partnership and a CDE
that has received a new markets tax credit
allocation from the Secretary. On August 1,
2004, A and B each pay $100,000 for a capital
interest in X. X does not treat A’s and B’s
equity investments as one qualified equity
investment under paragraph (c)(6) of this
section. On September 1, 2004, X uses the
proceeds of A’s equity investment to make an
equity investment in Y and X uses the
proceeds of B’s equity investment to make an
equity investment in Z. X has no assets other
than its investments in Y and Z. X controls
Y and Z within the meaning of paragraph
(d)(6)(ii)(B) of this section. For the annual
period ending July 31, 2005, Y and Z are
qualified active low-income community
businesses (as defined in paragraph (d)(4) of
this section). Thus, for the annual period
ending July 31, 2005, A’s and B’s equity
investments satisfy the substantially-all
requirement under paragraph (c)(5)(i) of this
section using either the direct-tracing
calculation under paragraph (c)(5)(ii) of this
section or the safe harbor calculation under
paragraph (c)(5)(iii) of this section. For the
annual period ending July 31, 2006, Y, but
not Z, is a qualified active low-income
community business. Thus, for the annual
period ending July 31, 2006—

(1) X does not satisfy the substantially-all
requirement using the safe harbor calculation
under paragraph (c)(5)(iii) of this section;

(2) A’s equity investment satisfies the
substantially-all requirement using the
direct-tracing calculation because A’s equity
investment is directly traceable to Y; and

(3) B’s equity investment does not satisfy
the substantially-all requirement because B’s
equity investment is traceable to Z.

Example 4. X is a partnership and a CDE
that has received a new markets tax credit
allocation from the Secretary. On November
1, 2004, A pays $100,000 for a capital interest
in X. On December 1, 2004, B pays $100,000
for a capital interest in X. On December 31,
2004, X uses $85,000 from A’s equity
investment and $85,000 from B’s equity
investment to make a $170,000 equity

investment in Y, a qualified active low-
income community business (as defined in
paragraph (d)(4) of this section). X has no
assets other than its investment in Y. X
determines whether A’s and B’s equity
investments satisfy the substantially-all
requirement under paragraph (c)(5)(i) of this
section on December 31, 2004. The
calculation for A’s and B’s equity
investments is 85 percent using either the
direct-tracing calculation under paragraph
(c)(5)(ii) of this section or the safe harbor
calculation under paragraph (c)(5)(iii) of this
section. Therefore, for the annual periods
ending October 31, 2005, and November 30,
2005, A’s and B’s equity investments,
respectively, satisfy the substantially-all
requirement under paragraph (c)(5)(i) of this
section. For the subsequent annual period, X
performs its calculations on December 31,
2005, and June 30, 2006. The average of the
two calculations on December 31, 2005, and
June 30, 2006, is 85 percent using either the
direct-tracing calculation under paragraph
(c)(5)(ii) of this section or the safe harbor
calculation under paragraph (c)(5)(iii) of this
section. Therefore, for the annual periods
ending October 31, 2006, and November 30,
2006, A’s and B’s equity investments,
respectively, satisfy the substantially-all
requirement under paragraph (c)(5)(i) of this
section.

(6) Aggregation of equity investments.
A CDE may treat any qualified equity
investments issued on the same day as
one qualified equity investment. If a
CDE aggregates equity investments
under this paragraph (c)(6), the rules in
this section shall be construed in a
manner consistent with that treatment.

(7) Subsequent purchasers. A
qualified equity investment includes
any equity investment that would (but
for paragraph (c)(1)(i) of this section) be
a qualified equity investment in the
hands of the taxpayer if the investment
was a qualified equity investment in the
hands of a prior holder.

(d) Qualified low-income community
investments—(1) In general. The term
qualified low-income community
investment means any of the following:

(i) Investment in a qualified active
low-income community business. Any
capital or equity investment in, or loan
to, any qualified active low-income
community business (as defined in
paragraph (d)(4) of this section).

(ii) Purchase of certain loans from
CDEs—(A) In general. The purchase by
a CDE (the ultimate CDE) from another
CDE (whether or not that CDE has
received an allocation from the
Secretary under section 45D(f)(2)) of any
loan made by such entity that is a
qualified low-income community
investment. A loan purchased by the
ultimate CDE from another CDE is a
qualified low-income community
investment if it qualifies as a qualified
low-income community investment
either—

(1) At the time the loan was made; or

(2) At the time the ultimate CDE
purchases the loan.

(B) Certain loans made before CDE
certification. For purposes of paragraph
(d)(1)(ii)(A) of this section, a loan by an
entity is treated as made by a CDE,
notwithstanding that the entity was not
a CDE at the time it made the loan, if
the entity is a CDE at the time it sells
the loan.

(C) Intermediary CDEs. For purposes
of paragraph (d)(1)(ii)(A) of this section,
the purchase of a loan by the ultimate
CDE from a CDE that did not make the
loan (the second CDE) is treated as a
purchase of the loan by the ultimate
CDE from the CDE that made the loan
(the originating CDE) if—

(1) The second CDE purchased the
loan from the originating CDE (or from
another CDE); and

(2) Each entity that sold the loan was
a CDE at the time it sold the loan.

(D) Examples. The following
examples illustrate an application of
this paragraph (d)(1)(ii):

Example 1. X is a partnership and a CDE
that has received a new markets tax credit
allocation from the Secretary. Y, a
corporation, made a $500,000 loan to Z in
1999. In January of 2004, Y is certified as a
CDE. On September 1, 2004, X purchases the
loan from Y. At the time X purchases the
loan, Z is a qualified active low-income
community business under paragraph
(d)(4)(i) of this section. Accordingly, the loan
purchased by X from Y is a qualified low-
income community investment under
paragraphs (d)(1)(ii)(A) and (B) of this
section.

Example 2. The facts are the same as in
Example 1 except that on February 1, 2004,
Y sells the loan to W and on September 1,
2004, W sells the loan to X. W is a CDE.
Under paragraph (d)(1)(ii)(C) of this section,
X’s purchase of the loan from W is treated
as the purchase of the loan from Y.
Accordingly, the loan purchased by X from
W is a qualified low-income community
investment under paragraphs (d)(1)(ii)(A) and
(C) of this section.

Example 3. The facts are the same as in
Example 2 except that W is not a CDE.
Because W was not a CDE at the time it sold
the loan to X, the purchase of the loan by X
from W is not a qualified low-income
community investment under paragraphs
(d)(1)(i1)(A) and (C) of this section.

(iii) Financial counseling and other
services. Financial counseling and other
services (as defined in paragraph (d)(7)
of this section) provided to any
qualified active low-income community
business, or to any residents of a low-
income community (as defined in
section 45D(e)).

(iv) Investments in other CDEs—(A) In
general. Any equity investment in, or
loan to, any CDE (the second CDE) by
a CDE (the primary CDE), but only to the
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extent that the second CDE uses the
proceeds of the investment or loan—

(1) In a manner—

(1) That is described in paragraph
(d)(1)@{) or (iii) of this section; and

(if) That would constitute a qualified
low-income community investment if it
were made directly by the primary CDE;

(2) To make an equity investment in,
or loan to, a third CDE that uses such
proceeds in a manner described in
paragraph (d)(1)(iv)(A)(1) of this section;
or

(3) To make an equity investment in,
or loan to, a third CDE that uses such
proceeds to make an equity investment
in, or loan to, a fourth CDE that uses
such proceeds in a manner described in
paragraph (d)(1)(iv)(A)(1) of this section.

(B) Examples. The following
examples illustrate an application of
paragraph (d)(1)(iv)(A) of this section:

Example 1. X is a partnership and a CDE
that has received a new markets tax credit
allocation from the Secretary. On September
1, 2004, X uses $975,000 to make an equity
investment in Y. Y is a corporation and a
CDE. On October 1, 2004, Y uses $950,000
from X’s equity investment to make a loan to
Z. Z is a qualified active low-income
community business under paragraph
(d)(4)(i) of this section. Of X’s equity
investment in Y, $950,000 is a qualified low-
income community investment under
paragraph (d)(1)(iv)(A)(2) of this section.

Example 2. W is a partnership and a CDE
that has received a new markets tax credit
allocation from the Secretary. On September
1, 2004, W uses $975,000 to make an equity
investment in X. On October 1, 2004, X uses
$950,000 from W’s equity investment to
make an equity investment in Y. X and Y are
corporations and CDEs. On October 5, 2004,
Y uses $925,000 from X’s equity investment
to make a loan to Z. Z is a qualified active
low-income community business under
paragraph (d)(4)(i) of this section. Of W’s
equity investment in X, $925,000 is a
qualified low-income community investment
under paragraph (d)(1)(iv)(A)(2) of this
section because X uses proceeds of W’s
equity investment to make an equity
investment in Y, which uses $925,000 of the
proceeds in a manner described in paragraph
(d)(1)(iv)(A)(2) of this section.

Example 3. U is a partnership and a CDE
that has received a new markets tax credit
allocation from the Secretary. On September
1, 2004, U uses $975,000 to make an equity
investment in V. On October 1, 2004, V uses
$950,000 from U’s equity investment to make
an equity investment in W. On October 5,
2004, W uses $925,000 from V’s equity
investment to make an equity investment in
X. On November 1, 2004, X uses $900,000
from W’s equity investment to make an
equity investment in Y. V, W, X, and Y are
corporations and CDEs. On November 5,
2004, Y uses $875,000 from X’s equity
investment to make a loan to Z. Z is a
qualified active low-income community
business under paragraph (d)(4)(i) of this
section. U’s equity investment in V is not a

qualified low-income community investment
because X does not use proceeds of W’s
equity investment in a manner described in
paragraph (d)(1)(iv)(A)(1) of this section.

(2) Payments of, or for, capital, equity
or principal—(i) In general. Except as
otherwise provided in this paragraph
(d)(2), amounts received by a CDE in
payment of, or for, capital, equity or
principal with respect to a qualified
low-income community investment
must be reinvested by the CDE in a
qualified low-income community
investment no later than 12 months
from the date of receipt to be treated as
continuously invested in a qualified
low-income community investment. If
the amounts received by the CDE are
equal to or greater than the cost basis of
the original qualified low-income
community investment (or applicable
portion thereof), and the CDE reinvests,
in accordance with this paragraph
(d)(2)(i), an amount at least equal to
such original cost basis, then an amount
equal to such original cost basis will be
treated as continuously invested in a
qualified low-income community
investment. In addition, if the amounts
received by the CDE are equal to or
greater than the cost basis of the original
qualified low-income community
investment (or applicable portion
thereof), and the CDE reinvests, in
accordance with this paragraph (d)(2)(i),
an amount less than such original cost
basis, then only the amount so
reinvested will be treated as
continuously invested in a qualified
low-income community investment. If
the amounts received by the CDE are
less than the cost basis of the original
qualified low-income community
investment (or applicable portion
thereof), and the CDE reinvests an
amount in accordance with this
paragraph (d)(2)(i), then the amount
treated as continuously invested in a
qualified low-income community
investment will equal the excess (if any)
of such original cost basis over the
amounts received by the CDE that are
not so reinvested. Amounts received by
a CDE in payment of, or for, capital,
equity or principal with respect to a
qualified low-income community
investment during the seventh year of
the 7-year credit period (as defined in
paragraph (c)(5)(i) of this section) do not
have to be reinvested by the CDE in a
qualified low-income community
investment in order to be treated as
continuously invested in a qualified
low-income community investment.

(ii) Subsequent reinvestments. In
applying paragraph (d)(2)(i) of this
section to subsequent reinvestments, the
original cost basis is reduced by the
amount (if any) by which the original

cost basis exceeds the amount
determined to be continuously invested
in a qualified low-income community
investment.

(iii) Special rule for loans. Periodic
amounts received during a calendar year
as repayment of principal on a loan that
is a qualified low-income community
investment are treated as continuously
invested in a qualified low-income
community investment if the amounts
are reinvested in another qualified low-
income community investment by the
end of the following calendar year.

(iv) Example. The application of
paragraphs (d)(2)(i) and (ii) of this
section is illustrated by the following
example:

Example. On April 1, 2003, A, B, and C
each pay $100,000 to acquire a capital
interest in X, a partnership. X is a CDE that
has received a new markets tax credit
allocation from the Secretary. X treats the 3
partnership interests as one qualified equity
investment under paragraph (c)(6) of this
section. In August 2003, X uses the $300,000
to make a qualified low-income community
investment under paragraph (d)(1) of this
section. In August 2005, the qualified low-
income community investment is redeemed
for $250,000. In February 2006, X reinvests
$230,000 of the $250,000 in a second
qualified low-income community investment
and uses the remaining $20,000 for operating
expenses. Under paragraph (d)(2)(i) of this
section, $280,000 of the proceeds of the
qualified equity investment is treated as
continuously invested in a qualified low-
income community investment. In December
2008, X sells the second qualified low-
income community investment and receives
$400,000. In March 2009, X reinvests
$320,000 of the $400,000 in a third qualified
low-income community investment. Under
paragraphs (d)(2)(i) and (ii) of this section,
$280,000 of the proceeds of the qualified
equity investment is treated as continuously
invested in a qualified low-income
community investment ($40,000 is treated as
invested in another qualified low-income
community investment in March 2009).

(3) Special rule for reserves. Reserves
(not in excess of 5 percent of the
taxpayer’s cash investment under
paragraph (b)(4) of this section)
maintained by the CDE for loan losses
or for additional investments in existing
qualified low-income community
investments are treated as invested in a
qualified low-income community
investment under paragraph (d)(1) of
this section. Reserves include fees paid
to third parties to protect against loss of
all or a portion of the principal of, or
interest on, a loan that is a qualified
low-income community investment.

(4) Qualified active low-income
community business—(i) In general. The
term qualified active low-income
community business means, with
respect to any taxable year, a
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corporation (including a nonprofit
corporation) or a partnership engaged in
the active conduct of a qualified
business (as defined in paragraph (d)(5)
of this section), if the requirements in
paragraphs (d)(4)(i)(A), (B), (C), (D), and
(E) of this section are met. Solely for
purposes of this section, a nonprofit
corporation will be deemed to be
engaged in the active conduct of a trade
or business if it is engaged in an activity
that furthers its purpose as a nonprofit
corporation.

(A) Gross-income requirement. At
least 50 percent of the total gross
income of such entity is derived from
the active conduct of a qualified
business (as defined in paragraph (d)(5)
of this section) within any low-income
community (as defined in section
45D(e)). An entity is deemed to satisfy
this paragraph (d)(4)(i)(A) if the entity
meets the requirements of either
paragraph (d)(4)(i)(B) or (C) of this
section, if “50 percent” is applied
instead of 40 percent. In addition, an
entity may satisfy this paragraph
(d)(4)(1)(A) based on all the facts and
circumstances. See paragraph (d)(4)(iv)
of this section for certain circumstances
in which an entity will be treated as
engaged in the active conduct of a trade
or business.

(B) Use of tangible property—(1) In
general. At least 40 percent of the use
of the tangible property of such entity
(whether owned or leased) is within any
low-income community. This
percentage is determined based on a
fraction the numerator of which is the
average value of the tangible property
owned or leased by the entity and used
by the entity during the taxable year in
a low-income community and the
denominator of which is the average
value of the tangible property owned or
leased by the entity and used by the
entity during the taxable year. Property
owned by the entity is valued at its cost
basis as determined under section 1012.
Property leased by the entity is valued
at a reasonable amount established by
the entity.

(2) Example. The application of
paragraph (d)(4)(i)(B)(1) of this section
is illustrated by the following example:

Example. X is a corporation engaged in the
business of moving and hauling scrap metal.
X operates its business from a building and
an adjoining parking lot that X owns. The
building and the parking lot are located in a
low-income community (as defined in
section 45D(e)). X’s cost basis under section
1012 for the building and parking lot is
$200,000. During the taxable year, X operates
its business 10 hours a day, 6 days a week.
X owns and uses 40 trucks in its business,
which, on average, are used 6 hours a day
outside a low-income community and 4
hours a day inside a low-income community

(including time in the parking lot). The cost
basis under section 1012 of each truck is
$25,000. During non-business hours, the
trucks are parked in the lot. Only X’s 10-hour
business days are used in calculating the use
of tangible property percentage under
paragraph (d)(4)(i)(B)(1) of this section. Thus,
the numerator of the tangible property
calculation is $600,000 (%40 of $1,000,000
(the $25,000 cost basis of each truck times 40
trucks) plus $200,000 (the cost basis of the
building and parking lot)) and the
denominator is $1,200,000 (the total cost
basis of the trucks, building, and parking lot),
resulting in 50 percent of the use of X’s
tangible property being within a low-income
community. Consequently, X satisfies the 40
percent use of tangible property test under
paragraph (d)(4)(i)(B)(1) of this section.

(C) Services performed. At least 40
percent of the services performed for
such entity by its employees are
performed in a low-income community.
This percentage is determined based on
a fraction the numerator of which is the
total amount paid by the entity for
employee services performed in a low-
income community during the taxable
year and the denominator of which is
the total amount paid by the entity for
employee services during the taxable
year. If the entity has no employees, the
entity is deemed to satisfy this
paragraph (d)(4)(i)(C), and paragraph
(d)(4)(i)(A) of this section, if the entity
meets the requirement of paragraph
(d)(4)(1)(B) of this section if ““85
percent” is applied instead of 40
percent.

(D) Collectibles. Less than 5 percent of
the average of the aggregate unadjusted
bases of the property of such entity is
attributable to collectibles (as defined in
section 408(m)(2)) other than
collectibles that are held primarily for
sale to customers in the ordinary course
of business.

(E) Nonqualified financial property—
(1) In general. Less than 5 percent of the
average of the aggregate unadjusted
bases of the property of such entity is
attributable to nonqualified financial
property. For purposes the preceding
sentence, the term nonqualified
financial property means debt, stock,
partnership interests, options, futures
contracts, forward contracts, warrants,
notional principal contracts, annuities,
and other similar property except that
such term does not include—

(7)) Reasonable amounts of working
capital held in cash, cash equivalents, or
debt instruments with a term of 18
months or less (because the definition of
nonqualified financial property
includes debt instruments with a term
in excess of 18 months, banks, credit
unions, and other financial institutions
are generally excluded from the

definition of a qualified active low-
income community business); or

(i) Debt instruments described in
section 1221(a)(4).

(2) Construction of real property. For
purposes of paragraph (d)(4)(i)(E)(1)(1) of
this section, the proceeds of a capital or
equity investment or loan by a CDE that
will be expended for construction of
real property within 12 months after the
date the investment or loan is made are
treated as a reasonable amount of
working capital.

(ii) Proprietorships. Any business
carried on by an individual as a
proprietor is a qualified active low-
income community business if the
business would meet the requirements
of paragraph (d)(4)(i) of this section if
the business were incorporated.

(iii) Portions of business—(A) In
general. A CDE may treat any trade or
business (or portion thereof) as a
qualified active low-income community
business if the trade or business (or
portion thereof) would meet the
requirements of paragraph (d)(4)(i) of
this section if the trade or business (or
portion thereof) were separately
incorporated and a complete and
separate set of books and records is
maintained for that trade or business (or
portion thereof). However, the CDE’s
capital or equity investment or loan is
not a qualified low-income community
investment under paragraph (d)(1)(i) of
this section to the extent the proceeds
of the investment or loan are not used
for the trade or business (or portion
thereof) that is treated as a qualified
active low-income community business
under this paragraph (d)(4)(iii)(A).

(B) Examples. The following
examples illustrate an application of
paragraph (d)(4)(iii) of this section:

Example 1. X is a partnership and a CDE
that receives a new markets tax credit
allocation from the Secretary. A pays $1
million for a capital interest in X. Z is a
corporation that operates a supermarket that
is not in a low-income community (as
defined in section 45D(e)). X uses the
proceeds of A’s equity investment to make a
loan to Z that Z will use to construct a new
supermarket in a low-income community. Z
will maintain a complete and separate set of
books and records for the new supermarket.
The proceeds of X’s loan to Z will be used
exclusively for the new supermarket. Assume
that Z’s new supermarket in the low-income
community would meet the requirements to
be a qualified active low-income community
business under paragraph (d)(4)(i) of this
section if it were separately incorporated.
Pursuant to paragraph (d)(4)(iii)(A) of this
section, X treats Z’s new supermarket as the
qualified active low-income community
business. Accordingly, X’s loan to Z is a
qualified low-income community investment
under paragraph (d)(1)(i) of this section.
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Example 2. X is a partnership and a CDE
that receives a new markets tax credit
allocation from the Secretary. A pays $1
million for a capital interest in X. Z is a
corporation that operates a liquor store in a
low-income community (as defined in
section 45D(e)). A liquor store is not a
qualified business under paragraph
(d)(5)(iii)(B) of this section. X uses the
proceeds of A’s equity investment to make a
loan to Z that Z will use to construct a
restaurant next to the liquor store. Z will
maintain a complete and separate set of
books and records for the new restaurant.
The proceeds of X’s loan to Z will be used
exclusively for the new restaurant. Assume
that Z’s restaurant would meet the
requirements to be a qualified active low-
income community business under
paragraph (d)(4)(i) of this section if it were
separately incorporated. Pursuant to
paragraph (d)(4)(iii) of this section, X treats
Z’s restaurant as the qualified active low-
income community business. Accordingly,
X’s loan to Z is a qualified low-income
community investment under paragraph
(d)(1)(@) of this section.

Example 3. X is a partnership and a CDE
that receives a new markets tax credit
allocation from the Secretary. A pays $1
million for a capital interest in X. Z is a
corporation that operates an insurance
company in a low-income community (as
defined in section 45D(e)). Five percent or
more of the average of the aggregate
unadjusted bases of Z’s property is
attributable to nonqualified financial
property under paragraph (d)(4)(i)(E) of this
section. Z’s insurance operations include
different operating units including a claims
processing unit. X uses the proceeds of A’s
equity investment to make a loan to Z for use
in Z’s claims processing operations. Z will
maintain a complete and separate set of
books and records for the claims processing
unit. The proceeds of X’s loan to Z will be
used exclusively for the claims processing
unit. Assume that Z’s claims processing unit
would meet the requirements to be a
qualified active low-income community
business under paragraph (d)(4)(i) of this
section if it were separately incorporated.
Pursuant to paragraph (d)(4)(iii) of this
section, X treats Z’s claims processing unit as
the qualified active low-income community
business. Accordingly, X’s loan to Z is a
qualified low-income community investment
under paragraph (d)(1)(i) of this section.

(iv) Active conduct of a trade or
business—(A) Special rule. For
purposes of paragraph (d)(4)(i) of this
section, an entity will be treated as
engaged in the active conduct of a trade
or business if, at the time the CDE
makes a capital or equity investment in,
or loan to, the entity, the CDE
reasonably expects that the entity will
generate revenues (or, in the case of a
nonprofit corporation, engage in an
activity that furthers its purpose as a
nonprofit corporation) within 3 years
after the date the investment or loan is
made.

(B) Example. The application of
paragraph (d)(4)(iv)(A) of this section is
illustrated by the following example:

Example. X is a partnership and a CDE that
receives a new markets tax credit allocation
from the Secretary on July 1, 2004. X makes
a ten-year loan to Y. Y is a newly formed
entity that will own and operate a shopping
center to be constructed in a low-income
community. Y has no revenues but X
reasonably expects that Y will generate
revenues beginning in December 2005. Under
paragraph (d)(4)(iv)(A) of this section, Y is
treated as engaged in the active conduct of
a trade or business for purposes of paragraph
(d)(4)() of this section.

(5) Qualified business—(i) In general.
Except as otherwise provided in this
paragraph (d)(5), the term qualified
business means any trade or business.
There is no requirement that employees
of a qualified business be residents of a
low-income community.

(ii) Rental of real property. The rental
to others of real property located in any
low-income community (as defined in
section 45D(e)) is a qualified business if
and only if the property is not
residential rental property (as defined in
section 168(e)(2)(A)) and there are
substantial improvements located on the
real property. For purposes of the
preceding sentence, the term substantial
improvements means improvements the
cost basis of which equals or exceeds 50
percent of the cost basis of the land on
which the improvements are located
and the costs of which are incurred after
the date the CDE makes the investment
or loan. However, a CDE’s investment in
or loan to a business engaged in the
rental of real property is not a qualified
low-income community investment
under paragraph (d)(1)(i) of this section
to the extent any lessee of the real
property is not a qualified business
under this paragraph (d)(5).

(iii) Exclusions—(A) Trades or
businesses involving intangibles. The
term qualified business does not include
any trade or business consisting
predominantly of the development or
holding of intangibles for sale or license.

(B) Certain other trades or businesses.
The term qualified business does not
include any trade or business consisting
of the operation of any private or
commercial golf course, country club,
massage parlor, hot tub facility, suntan
facility, racetrack or other facility used
for gambling, or any store the principal
business of which is the sale of
alcoholic beverages for consumption off
premises.

(C) Farming. The term qualified
business does not include any trade or
business the principal activity of which
is farming (within the meaning of
section 2032A(e)(5)(A) or (B)) if, as of

the close of the taxable year of the
taxpayer conducting such trade or
business, the sum of the aggregate
unadjusted bases (or, if greater, the fair
market value) of the assets owned by the
taxpayer that are used in such a trade or
business, and the aggregate value of the
assets leased by the taxpayer that are
used in such a trade or business,
exceeds $500,000. For purposes of this
paragraph (d)(5)(iii)(C), two or more
trades or businesses will be treated as a
single trade or business under rules
similar to the rules of section 52(a) and
(b).

(6) Qualifications—(i) In general.
Except as provided in paragraph
(d)(6)(ii) of this section, an entity is
treated as a qualified active low-income
community business for the duration of
the CDE’s investment in the entity if the
CDE reasonably expects, at the time the
CDE makes the capital or equity
investment in, or loan to, the entity, that
the entity will satisfy the requirements
to be a qualified active low-income
community business under paragraph
(d)(4)(i) of this section throughout the
entire period of the investment or loan.

(ii) Control—(A) In general. If a CDE
controls or obtains control of an entity
at any time during the 7-year credit
period (as defined in paragraph (c)(5)(i)
of this section), the entity will be treated
as a qualified active low-income
community business only if the entity
satisfies the requirements of paragraph
(d)(4)(i) of this section throughout the
entire period the CDE controls the
entity.

(B) Definition of control. Control
means, with respect to an entity, direct
or indirect ownership (based on value)
or control (based on voting or
management rights) of more than 50
percent of the entity. For purposes of
the preceding sentence, the term
management rights means the power to
influence the management policies or
investment decisions of the entity.

(C) Disregard of control. For purposes
of paragraph (d)(6)(ii)(A) of this section,
the acquisition of control of an entity by
a CDE is disregarded during the 12-
month period following such
acquisition of control (the 12-month
period) if—

(1) The CDE’s capital or equity
investment in, or loan to, the entity met
the requirements of paragraph (d)(6)(i)
of this section when initially made;

(2) The CDE’s acquisition of control of
the entity is due to financial difficulties
of the entity that were unforeseen at the
time the investment or loan described in
paragraph (d)(6)(ii)(C)(1) of this section
was made; and

(3) If the acquisition of control occurs
before the seventh year of the 7-year
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credit period (as defined in paragraph
(c)(5)(i) of this section), either—

(1) The entity satisfies the
requirements of paragraph (d)(4) of this
section by the end of the 12-month
period; or

(i) The CDE sells or causes to be
redeemed the entire amount of the
investment or loan described in
paragraph (d)(6)(ii)(C)(1) of this section
and, by the end of the 12-month period,
reinvests the amount received in respect
of the sale or redemption in a qualified
low-income community investment
under paragraph (d)(1) of this section.
For this purpose, the amount treated as
continuously invested in a qualified
low-income community investment is
determined under paragraphs (d)(2)(i)
and (ii) of this section.

(7) Financial counseling and other
services. The term financial counseling
and other services means advice
provided by the CDE relating to the
organization or operation of a trade or
business.

(8) Special rule for certain loans—(i)
In general. For purposes of paragraphs
(d)(1)(1), (ii), and (iv) of this section, a
loan is treated as made by a CDE to the
extent the CDE purchases the loan from
the originator (whether or not the
originator is a CDE) within 30 days after
the date the originator makes the loan if,
at the time the loan is made, there is a
legally enforceable written agreement
between the originator and the CDE
which—

(A) Requires the CDE to approve the
making of the loan either directly or by
imposing specific written loan
underwriting criteria; and

(B) Requires the CDE to purchase the
loan within 30 days after the date the
loan is made.

(ii) Example. The application of
paragraph (d)(8)(i) of this section is
illustrated by the following example:

Example. (i) X is a partnership and a CDE
that has received a new markets tax credit
allocation from the Secretary. On October 1,
2004, Y enters into a legally enforceable
written agreement with W. Y and W are
corporations but only Y is a CDE. The
agreement between Y and W provides that Y
will purchase loans (or portions thereof) from
W within 30 days after the date the loan is
made by W, and that Y will approve the
making of the loans.

(i) On November 1, 2004, W makes a
$825,000 loan to Z pursuant to the agreement
between Y and W. Z is a qualified active low-
income community business under
paragraph (d)(4) of this section. On
November 15, 2004, Y purchases the loan
from W for $840,000. On December 31, 2004,
X purchases the loan from Y for $850,000.

(iii) Under paragraph (d)(8)(i) of this
section, the loan to Z is treated as made by
Y. Y’s loan to Z is a qualified low-income

community investment under paragraph
(d)(1)() of this section. Accordingly, under
paragraph (d)(1)(ii)(A) of this section, X’s
purchase of the loan from Y is a qualified
low-income community investment in the
amount of $850,000.

(e) Recapture—(1) In general. If, at
any time during the 7-year period
beginning on the date of the original
issue of a qualified equity investment in
a CDE, there is a recapture event under
paragraph (e)(2) of this section with
respect to such investment, then the tax
imposed by Chapter 1 of the Internal
Revenue Code for the taxable year in
which the recapture event occurs is
increased by the credit recapture
amount under section 45D(g)(2). A
recapture event under paragraph (e)(2)
of this section requires recapture of
credits allowed to the taxpayer who
purchased the equity investment from
the CDE at its original issue and to all
subsequent holders of that investment.

(2) Recapture event. There is a
recapture event with respect to an
equity investment in a CDE if—

(i) The entity ceases to be a CDE;

(ii) The proceeds of the investment
cease to be used in a manner that
satisfies the substantially-all
requirement of paragraph (c)(1)(ii) of
this section; or

(iii) The investment is redeemed or
otherwise cashed out by the CDE.

(3) Redemption—(i) Equity investment
in a C corporation. For purposes of
paragraph (e)(2)(iii) of this section, an
equity investment in a CDE that is
treated as a C corporation for Federal tax
purposes is redeemed when section
302(a) applies to amounts received by
the equity holder. An equity investment
is treated as cashed out when section
301(c)(2) or section 301(c)(3) applies to
amounts received by the equity holder.
An equity investment is not treated as
cashed out when only section 301(c)(1)
applies to amounts received by the
equity holder.

(ii) Equity investment in an S
corporation. For purposes of paragraph
(e)(2)(iii) of this section, an equity
investment in a CDE that is an S
corporation is redeemed when section
302(a) applies to amounts received by
the equity holder. An equity investment
in an S corporation is treated as cashed
out when a distribution to a shareholder
described in section 1368(a) exceeds the
accumulated adjustments account
determined under § 1.1368-2 and any
accumulated earnings and profits of the
S corporation.

(iii) Capital interest in a partnership.
In the case of an equity investment that
is a capital interest in a CDE that is a
partnership for Federal tax purposes, a
pro rata cash distribution by the CDE to

its partners based on each partner’s
capital interest in the CDE during the
taxable year will not be treated as a
redemption for purposes of paragraph
(e)(2)(iii) of this section if the
distribution does not exceed the CDE’s
operating income for the taxable year. In
addition, a non-pro rata de minimis cash
distribution by a CDE to a partner or
partners during the taxable year will not
be treated as a redemption. A non-pro
rata de minimis cash distribution may
not exceed the lesser of 5 percent of the
CDE’s operating income for that taxable
year or 10 percent of the partner’s
capital interest in the CDE. For purposes
of this paragraph (e)(3)(iii), with respect
to any taxable year, operating income is
the sum of:

(A) The CDE’s taxable income as
determined under section 703, except
that—

(1) The items described in section
703(a)(1) shall be aggregated with the
non-separately stated tax items of the
partnership; and

(2) Any gain resulting from the sale of
a capital asset under section 1221(a) or
section 1231 property shall not be
included in taxable income;

(B) Deductions under section 165, but
only to the extent the losses were
realized from qualified low-income
community investments under
paragraph (d)(1) of this section;

(C) Deductions under sections 167
and 168, including the additional first-
year depreciation under section 168(k);

(D) Start-up expenditures amortized
under section 195; and

(E) Organizational expenses amortized
under section 709.

(4) Bankruptcy. Bankruptcy of a CDE
is not a recapture event.

(5) Waiver of requirement or extension
of time—(i) In general. The
Commissioner may waive a requirement
or extend a deadline if such waiver or
extension does not materially frustrate
the purposes of section 45D and this
section.

(ii) Manner for requesting a waiver or
extension. A CDE that believes it has
good cause for a waiver or an extension
may request relief from the
Commissioner in a ruling request. The
request should set forth all the relevant
facts and include a detailed explanation
describing the event or events relating to
the request for a waiver or an extension.
For further information on the
application procedure for a ruling, see
Rev. Proc. 2005-1 (2005-1 I.LR.B. 1) or
its successor revenue procedure (see
§601.601(d)(2) of this chapter).

(iii) Terms and conditions. The
granting of a waiver or an extension to
a CDE under this section may require
adjustments of the CDE’s requirements
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under section 45D and this section as
may be appropriate.

(6) Cure period. If a qualified equity
investment fails the substantially-all
requirement under paragraph (c)(5)(i) of
this section, the failure is not a
recapture event under paragraph
(e)(2)(ii) of this section if the CDE
corrects the failure within 6 months
after the date the CDE becomes aware
(or reasonably should have become
aware) of the failure. Only one
correction is permitted for each
qualified equity investment during the
7-year credit period under this
paragraph (e)(6).

(7) Example. The application of this
paragraph (e) is illustrated by the
following example:

Example. In 2003, A and B acquire
separate qualified equity investments in X, a
partnership. X is a CDE that has received a
new markets tax credit allocation from the
Secretary. X uses the proceeds of A’s
qualified equity investment to make a
qualified low-income community investment
in Y, and X uses the proceeds of B’s qualified
equity investment to make a qualified low-
income community investment in Z. Y and
Z are not CDEs. X controls both Y and Z
within the meaning of paragraph (d)(6)(ii)(B)
of this section. In 2003, Y and Z are qualified
active low-income community businesses. In
2007, Y, but not Z, is a qualified active low-
income community business and X does not
satisfy the substantially-all requirement using
the safe harbor calculation under paragraph
(c)(5)(iii) of this section. A’s equity
investment satisfies the substantially-all
requirement of paragraph (c)(1)(ii) of this
section using the direct-tracing calculation of
paragraph (c)(5)(ii) of this section because A’s
equity investment is traceable to Y. However,
B’s equity investment fails the substantially-
all requirement using the direct-tracing
calculation because B’s equity investment is
traceable to Z. Therefore, under paragraph
(e)(2)(ii) of this section, there is a recapture
event for B’s equity investment (but not A’s
equity investment).

(f) Basis reduction—(1) In general. A
taxpayer’s basis in a qualified equity
investment is reduced by the amount of
any new markets tax credit determined
under paragraph (b)(1) of this section
with respect to the investment. A basis
reduction occurs on each credit
allowance date under paragraph (b)(2) of
this section. This paragraph (f) does not
apply for purposes of sections 1202,
14008, and 1400F.

(2) Adjustment in basis of interest in
partnership or S corporation. The
adjusted basis of either a partner’s
interest in a partnership, or stock in an
S corporation, must be appropriately
adjusted to take into account
adjustments made under paragraph
()(1) of this section in the basis of a
qualified equity investment held by the

partnership or S corporation (as the case
may be).

(g) Other rules—(1) Anti-abuse. If a
principal purpose of a transaction or a
series of transactions is to achieve a
result that is inconsistent with the
purposes of section 45D and this
section, the Commissioner may treat the
transaction or series of transactions as
causing a recapture event under
paragraph (e)(2) of this section.

(2) Reporting requirements—(i)
Notification by CDE to taxpayer—(A)
Allowance of new markets tax credit. A
CDE must provide notice to any
taxpayer who acquires a qualified equity
investment in the CDE at its original
issue that the equity investment is a
qualified equity investment entitling the
taxpayer to claim the new markets tax
credit. The notice must be provided by
the CDE to the taxpayer no later than 60
days after the date the taxpayer makes
the investment in the CDE. The notice
must contain the amount paid to the
CDE for the qualified equity investment
at its original issue and the taxpayer
identification number of the CDE.

(B) Recapture event. If, at any time
during the 7-year period beginning on
the date of the original issue of a
qualified equity investment in a CDE,
there is a recapture event under
paragraph (e)(2) of this section with
respect to such investment, the CDE
must provide notice to each holder,
including all prior holders, of the
investment that a recapture event has
occurred. The notice must be provided
by the CDE no later than 60 days after
the date the CDE becomes aware of the
recapture event.

(ii) CDE reporting requirements to
Secretary. Each CDE must comply with
such reporting requirements to the
Secretary as the Secretary may
prescribe.

(iii) Manner of claiming new markets
tax credit. A taxpayer may claim the
new markets tax credit for each
applicable taxable year by completing
Form 8874, “New Markets Credit,” and
by filing Form 8874 with the taxpayer’s
Federal income tax return.

(iv) Reporting recapture tax. If there is
a recapture event with respect to a
taxpayer’s equity investment in a CDE,
the taxpayer must include the credit
recapture amount under section
45D(g)(2) on the line for recapture taxes
on the taxpayer’s Federal income tax
return for the taxable year in which the
recapture event under paragraph (e)(2)
of this section occurs (or on the line for
total tax, if there is no such line for
recapture taxes) and write NMCR (new
markets credit recapture) next to the
entry space.

(3) Other Federal tax benefits—(i) In
general. Except as provided in
paragraph (g)(3)(ii) of this section, the
availability of Federal tax benefits does
not limit the availability of the new
markets tax credit. Federal tax benefits
that do not limit the availability of the
new markets tax credit include, for
example:

(A) The rehabilitation credit under
section 47;

(B) All deductions under sections 167
and 168, including the additional first-
year depreciation under section 168(k),
and the expense deduction for certain
depreciable property under section 179;
and

(C) All tax benefits relating to certain
designated areas such as empowerment
zones and enterprise communities
under sections 1391 through 1397D, the
District of Columbia Enterprise Zone
under sections 1400 through 1400B,
renewal communities under sections
1400E through 1400], and the New York
Liberty Zone under section 1400L.

(ii) Low-income housing credit. If a
CDE makes a capital or equity
investment or a loan with respect to a
qualified low-income building under
section 42, the investment or loan is not
a qualified low-income community
investment under paragraph (d)(1) of
this section to the extent the building’s
eligible basis under section 42(d) is
financed by the proceeds of the
investment or loan.

(4) Bankruptcy of CDE. The
bankruptcy of a CDE does not preclude
a taxpayer from continuing to claim the
new markets tax credit on the remaining
credit allowance dates under paragraph
(b)(2) of this section.

(h) Effective dates—(1) In general.
Except as provided in paragraph (h)(2)
of this section, this section applies on or
after December 22, 2004, and may be
applied by taxpayers before December
22, 2004. The provisions that apply
before December 22, 2004, are contained
in §1.45D—1T (see 26 CFR part 1 revised
as of April 1, 2003, and April 1, 2004).

(2) Exception for certain provisions.
Paragraph (d)(5)(ii) of this section as it
relates to the definition of the term
substantial improvements and the
requirement that each lessee must be a
qualified business applies to qualified
low-income community investments
made on or after February 22, 2005.

§1.45D-1T [Removed]

m Par. 3. Section 1.45D—1T is removed.
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PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

m Par. 4. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.
m Par. 5.In § 602.101, paragraph (b) is
amended by removing the entry for
“1.45D—-1T” from the table.
m Par. 6. In §602.101, paragraph (b) is
amended by adding an entry to the table
in numerical order to read as follows:

§602.101 OMB Control numbers.

* * * * *
(b) * % %
CFR part or section where OI\/%”::’?)RLOI
identified and described No
1.45D—1 oo 1545-1765

Mark E. Mathews,
Deputy Commissioner for Services and
Enforcement.

Approved: December 21, 2004.
Eric Solomon,
Acting Deputy Assistant Secretary of the
Treasury.
[FR Doc. 04-28325 Filed 12—-22-04; 12:38
pm]
BILLING CODE 4830-01-P

LIBRARY OF CONGRESS
Copyright Office

37 CFR Parts 202, 211, and 212
[Docket No. RM 2004-5]

Reconsideration Procedure

AGENCY: Copyright Office, Library of
Congress.

ACTION: Final rule.

SUMMARY: The Copyright Office is
publishing a final rule concerning
reconsideration procedures. With a few
modifications, this regulation continues
procedures adopted by the U.S.
Copyright Office in 1995 that permit
copyright applicants to request
reconsideration of its decisions to refuse
registration. This regulation amends
those procedures and incorporates them
into Copyright Office regulations.
Copyright applicants will continue to
have two opportunities to seek
reconsideration of a Copyright Office
decision to refuse registration. A
significant modification is that the

reconsideration procedures are also
made applicable to the Office’s refusals
to register mask works and vessel hull
designs.

EFFECTIVE DATE: January 27, 2005.

FOR FURTHER INFORMATION CONTACT:
Marilyn J. Kretsinger, Associate General
Counsel, or Renee Coe, Senior Attorney
at this address: Copyright GC/I&R, P.O.
Box 70400, Washington, DC 20024—
0400. Telephone: (202) 707-8380.
Telefax: (202) 707-8366.
SUPPLEMENTARY INFORMATION: On ]uly
13, 2004, the Copyright Office published
a notice of proposed rulemaking seeking
comment on its proposed revision of
parts 202, 211 and 212 of subchapter A
of Chapter II, 37 CFR. The purpose of
this notice is to announce the final rule.

This regulation establishes procedures
for applicants to request that the
Copyright Office reconsider refusals to
register copyright claims and claims in
mask works or vessel hull designs.
There are two opportunities for
reconsideration of a refusal to register.
At the first level of reconsideration, the
Examining Division of the Copyright
Office reviews its initial decision to
refuse registration. At the second level,
the Review Board conducts the review
of a refusal to register. For
administrative reasons, the Copyright
Office is making one change in the
membership of the Review Board which
considers the second request for
reconsideration. The Review Board is
composed of three members; the first
two members are the Register of
Copyrights and the General Counsel or
their respective designees. The third
member will be designated by the
Register. This rule also establishes
procedures for mailing or hand
delivering requests for reconsideration
and related documents.

In response to the publication of the
proposed rule, the Copyright Office did
not receive any comments.
Consequently, the Copyright Office is
adopting the previously proposed text,
as a final rule, with the one
administrative change noted above and
without substantive change, as follows:

List of Subjects
37 CFR Part 202
Claims, Copyright.

37 CFR Part 211
Freedom of Information.

37 CFR Part 212
Vessels.

Proposed Regulations

m In consideration of the foregoing, the
Copyright Office amends parts 202, 211

and 212 of 37 CFR, chapter Il in the
manner set forth below:

PART 202—REGISTRATION OF
CLAIMS TO COPYRIGHT

m 1. The authority citation for part 202
continues to read as follows:

Authority: 17 U.S.C. 702.
m 2. Add § 202.5 to read as follows:

§202.5 Reconsideration Procedure for
Refusals to Register.

(a) General. This section prescribes
rules pertaining to procedures for
administrative review of the Copyright
Office’s refusal to register a claim to
copyright, a mask work, or a vessel hull
design upon a finding by the Office that
the application for registration does not
satisfy the legal requirements of title 17
of the United States Code. If an
applicant’s initial claim is refused, the
applicant is entitled to request that the
initial refusal to register be
reconsidered.

(b) First reconsideration. Upon
receiving a written notification from the
Examining Division explaining the
reasons for a refusal to register, an
applicant may request that the
Examining Division reconsider its initial
decision to refuse registration, subject to
the following requirements:

(1) An applicant must request in
writing that the Examining Division
reconsider its decision. A request for
reconsideration must include the
reasons the applicant believes
registration was improperly refused,
including any legal arguments in
support of those reasons and any
supplementary information. The
Examining Division will base its
decision on the applicant’s written
submissions.

(2) The fee set forth in § 201.3(d)(4) of
this chapter must accompany the first
request for reconsideration.

(3) The first request for
reconsideration and the applicable fee
must be received by the Copyright
Office no later than three months from
the date that appears in the Examining
Division’s written notice of its initial
decision to refuse registration. When the
ending date for the three-month time
period falls on a weekend or a Federal
holiday, the ending day of the three-
month period shall be extended to the
next Federal work day.

(4) If the Examining Division decides
to register an applicant’s work in
response to the first request for
reconsideration, it will notify the
applicant in writing of the decision and
the work will be registered. However, if
the Examining Division again refuses to
register the work, it will send the
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applicant a written notification stating
the reasons for refusal within four
months of the date on which the first
request for reconsideration is received
by the Examining Division. When the
ending date for the four-month time
period falls on a weekend or a Federal
holiday, the ending day of the four-
month period shall be extended to the
next Federal work day. Failure by the
Examining Division to send the written
notification within the four-month
period shall not result in registration of
the applicant’s work.

(c) Second reconsideration. Upon
receiving written notification of the
Examining Division’s decision to refuse
registration in response to the first
request for reconsideration, an applicant
may request that the Review Board
reconsider the Examining Division’s
refusal to register, subject to the
following requirements:

(1) An applicant must request in
writing that the Review Board
reconsider the Examining Division’s
decision to refuse registration. The
second request for reconsideration must
include the reasons the applicant
believes registration was improperly
refused, including any legal arguments
in support of those reasons and any
supplementary information, and must
address the reasons stated by the
Examining Division for refusing
registration upon first reconsideration.
The Board will base its decision on the
applicant’s written submissions.

(2) The fee set forth in § 201.3(d)(4) of
this chapter must accompany the
second request for reconsideration.

(3) The second request for
reconsideration and the applicable fee
must be received in the Copyright Office
no later than three months from the date
that appears in the Examining Division’s
written notice of its decision to refuse
registration after the first request for
reconsideration. When the ending date
for the three-month time period falls on
a weekend or a Federal holiday, the
ending day of the three-month period
shall be extended to the next Federal
work day.

(4) If the Review Board decides to
register an applicant’s work in response
to a second request for reconsideration,
it will notify the applicant in writing of
the decision and the work will be
registered. If the Review Board upholds
the refusal to register the work, it will
send the applicant a written notification
stating the reasons for refusal.

(d) Submission of reconsiderations.
(1) All mail, including any that is hand
delivered, should be addressed as
follows: RECONSIDERATION,
Copyright R&P Division, P.O. Box
71380, Washington, DC 20024-1380. If

hand delivered by a commercial, non-
government courier or messenger, a
request for reconsideration must be
delivered between 8:30 a.m. and 4 p.m.
to: Congressional Courier Acceptance
Site, located at Second and D Streets,
NE., Washington, DC. If hand delivered
by a private party, a request for
reconsideration must be delivered
between 8:30 a.m. and 5 p.m. to: Room
401 of the James Madison Memorial
Building, located at 101 Independence
Avenue, SE., Washington, DC.

(2) The first page of the written
request must contain the Copyright
Office control number and clearly
indicate either “FIRST
RECONSIDERATION” or “SECOND
RECONSIDERATION,” as appropriate,
on the subject line.

(e) Suspension or wavier of time
requirements. For any particular request
for reconsideration, the provisions
relating to the time requirements for
submitting a request under this section
may be suspended or waived, in whole
or in part, by the Register of Copyrights
upon a showing of good cause. Such
suspension or waiver shall apply only to
the request at issue and shall not be
relevant with respect to any other
request for reconsideration from that
applicant or any other applicant.

(f) Composition of the Review Board.
The Review Board shall consist of three
members; the first two members are the
Register of Copyrights and the General
Counsel or their respective designees.
The third member will be designated by
the Register.

(g) Final agency action. A decision by
the Review Board in response to a
second request for reconsideration
constitutes final agency action.

PART 211—MASK WORK
PROTECTION

m 3. The authority citation for part 211
continues to read as follows:

Authority: 17 U.S.C. 702 and 908.
m 4. Add § 211.7 to read as follows:

§211.7 Reconsideration procedure for
refusals to register.

The requirements prescribed in
§202.5 of this chapter for
reconsideration of refusals to register
copyright claims are applicable to
requests to reconsider refusals to
register mask works under 17 U.S.C.
chapter 9, unless otherwise required by
this part.

PART 212—PROTECTION OF VESSEL
HULL DESIGNS

m 5. The authority citation for part 212
continues to read as follows:

Authority: 17 U.S.C. chapter 13.
m 6. Add §212.7 to read as follows:

§212.7 Reconsideration procedure for
refusals to register.

The requirements prescribed in
§202.5 of this chapter for
reconsideration of refusals to register
copyright claims are applicable to
requests to reconsider refusals to
register vessel hull designs under 17
U.S.C. chapter 13, unless otherwise
required by this part.

Dated: December 3, 2004.

Marybeth Peters,
Register of Copyrights.
Approved by:
James H. Billington,
Librarian of Congress.
[FR Doc. 04—28396 Filed 12—27-04; 8:45 am]
BILLING CODE 1410-30-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR PART 22

[FRL-7855-6]

Clarification of Address for Documents

Filed With EPA’s Environmental
Appeals Board

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is amending the
regulations that pertain to filing appeals
and other documents with the
Environmental Appeals Board (EAB)
under the Consolidated Rules of
Practice Governing the Administrative
Assessment of Civil Penalties and the
Revocation/Termination or Suspension
of Permits (CROP). Specifically, EPA is
amending two regulations that specify
the addresses where notices of appeal,
accompanying briefs, and other
documents must be filed, to provide that
any filings made through the U.S. mail
service must be addressed to the EAB’s
mailing address, and that any filings
made by hand-delivery or courier must
be made to the EAB’s hand-delivery
address. The amendments are intended
to make the regulations consistent with
current Agency practice and to provide
clear guidance on the proper address to
use under various circumstances.
EFFECTIVE DATE: This final rule is
effective on December 28, 2004.

FOR FURTHER INFORMATION CONTACT:
Eurika Durr, Clerk of the Board.
Telephone number: (202) 233-0122. E-
mail: Durr.Eurika@epa.gov.
SUPPLEMENTARY INFORMATION: This
action is directed to the public in
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general and to anyone who may want to
file documents with the EAB. If you
have questions regarding the
applicability of this action to a
particular entity or action, consult the
person listed under FOR FURTHER
INFORMATION CONTACT.

I. Background

A. What Action Is the Agency Taking?

The Consolidated Rules of Practice
Governing the Administrative
Assessment of Civil Penalties and the
Revocation/Termination or Suspension
of Permits (CROP), 40 CFR part 22,
govern the filing of certain appeals with
the EAB, and provide, in pertinent part,
that:

[Alny party may appeal any adverse order
or ruling of the Presiding Officer by filing an
original and one copy of a notice of appeal
and an accompanying appellate brief with
the Environmental Appeals Board (Clerk of
the Board (Mail Code 1103B), United States
Environmental Protection Agency, 1200
Pennsylvania Avenue, NW., Washington, DC
20460. Hand deliveries may be made at Suite
600, 1341 G Street, NW.

40 CFR 22.30(a)(1). The regulation could
be read as implying that hand deliveries
may be made at either of the two
specified addresses. However, the
address referenced in the regulation as
“1200 Pennsylvania Avenue, NW.” is
that of the EPA mailing center, which
no longer accepts hand deliveries of
mail addressed to the EAB. The EPA
mailing center will reject any document
addressed to the EAB that is delivered
by hand or courier, and such document
will not be properly filed until it has
been re-delivered to the physical offices
of the EAB at Suite 600, 1341 G Street,
NW., Washington, DC 20005. The
purpose of the amendment is to delete
the regulatory language at 40 CFR
22.30(a)(1) quoted above, and to replace
it with the following language:

[Alny party may appeal any adverse order
or ruling of the Presiding Officer by filing an
original and one copy of a notice of appeal
and an accompanying appellate brief with
the Environmental Appeals Board. Appeals
filed through the U.S. Postal Service (except
by U.S. Postal Express Mail) shall be
addressed to the Environmental Appeals
Board at its official mailing address: Clerk of
the Board (Mail Code 1103B), United States
Environmental Protection Agency, 1200
Pennsylvania Avenue, NW., Washington, DC
20460. Appeals delivered by hand or courier
(including deliveries by U.S. Postal Express
Mail or by a commercial delivery service)
shall be delivered to Suite 600, 1341 G Street,
NW., Washington, DC 20005.

The CROP further provides, in
pertinent part, that:

The original and one copy of each
document intended to be part of the record

shall be filed * * * with the Clerk of the
Board when the proceeding is before the
Environmental Appeals Board. A document
is filed when it is received by the appropriate
Clerk.

40 CFR 22.5(a)(1). According to 40 CFR
22.3, the Clerk of the Board “means the
Clerk of the Environmental Appeals
Board, Mail Code 1103B, U.S.
Environmental Protection Agency, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460.”” The purpose of
the amendment is to amend 40 CFR
22.5(a)(I) by adding the following
sentence after the regulatory language
quoted above:

Documents filed in proceedings before the
Environmental Appeals Board shall either be
sent by U.S. mail (except by U.S. Express
Mail) to the official mailing address of the
Clerk of the Board set forth at 22.3 or
delivered by hand or courier (including
deliveries by U.S. Postal Express or by a
commercial delivery service) to Suite 600,
1341 G Street, NW., Washington, DC 20005.

B. How Can I Get Additional
Information About This Action?

You may obtain additional
information about this action on the
EAB’s Internet home page at http://
www.epa.gov/eab.

C. What Is the Agency’s Authority for
Taking This Action?

EPA is issuing this document under
its general rulemaking authority.
Reorganization Plan No. 3 of 1970 (5
U.S.C. app.). In addition, section 553 of
the Administrative Procedure Act, 5
U.S.C. 553(b)(B), provides that, when an
agency for good cause finds that notice
and public procedure are impracticable,
unnecessary or contrary to the public
interest, the agency may issue a rule
without providing notice and an
opportunity for public comment. EPA
has determined that this amendment is
technical and non-substantive, and
therefore, that there is good cause under
5 U.S.C. 553(b)(B) for making this rule
final without prior proposal and
opportunity for comment. EPA also
finds good cause under 5 U.S.C. 553(d)
to make this rule effective on the date
of publication.

II. Do Any of the Regulatory
Assessment Requirements Apply to
This Action?

No. This final rule implements a
technical amendment to 40 CFR part 22
to provide clear guidance on the hand-
delivery address for filings with the
EAB, and does not otherwise impose or
amend any requirements. This action is
not a “‘significant regulatory action” and
is therefore not subject to review by the
Office of Management and Budget under
Executive Order 12866, entitled

Regulatory Planning and Review (58 FR
51735, October 4, 1993). This rule does
not contain any information collection
requirements that require review and
approval by OMB pursuant to the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). Because this action
is not economically significant as
defined by section 3(f) of Executive
Order 12866, this action is not subject
to Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks (62 FR 19885,
April 23, 1997). Since the Agency has
made a “good cause” finding that this
action is not subject to notice-and-
comment requirements under the APA
or any other statute, this action is not
subject to provisions of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), or
to sections 202 and 205 of the Unfunded
Mandate Reform Act of 1995 (UMRA)
(Public Law 104—94). In addition, this
action does not impose any enforceable
duty, contain any unfunded mandate, or
impose any significant or unique impact
on small governments as described in
the UMRA of 1995. This rule will not
have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Similarly, this rule will not have
substantial direct effects on tribal
governments, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). This action
does not involve any technical
standards that require the Agency’s
consideration of voluntary consensus
standards pursuant to section 12(d) of
the National Technology Transfer and
Advancement Act of 1995 (NTTAA),
Public Law 104-113, section 12(d) (15
U.S.C. 272 note). This rule is not subject
to Executive Order 13211, entitled
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001), because this action is not a
significant regulatory action under
Executive Order 12866.

ITI. Will EPA Submit This Final Rule to
Congress and the Comptroller General?

Yes. The Congressional Review Act
(CRA), 5 U.S.C. 801 et seq., generally
provides that, before a rule may take
effect, the agency that promulgates the
rule must submit a rule report, which
includes a copy of the rule, to each
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House of the Congress and to the
Comptroller General of the United
States. CRA section 808 provides that
the issuing agency may make a rule
effective sooner than otherwise
provided by the CRA if the agency
makes a good cause finding that notice
and public procedure are impracticable,
unnecessary, or contrary to the public
interest. EPA has made such a good
cause finding, including the reasons
therefor, and has established the date of
publication as the effective date. As
stated previously, EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States, prior to publication of the rule in
the Federal Register. This action is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 22

Environmental protection,
Administrative practice and procedure,
Courts.

Dated: December 20, 2004.
Richard McKeown,
Chief of Staff.
m 40 CFR Part 22 is amended as follows:

m 1. The authority citation for part 22
continues to read as follows:

Authority: 7 U.S.C. 136(1); 15 U.S.C. 2615;
33 U.S.C. 1319, 1342, 1361, 1415 and 1418;
42 U.S.C. SOOg—S(g], 6912, 6925, 6928, 6991e
and 6992d, 42 U.S.C. 7413(d), 7524(c),
7545(d), 7547, 7601 and 7607(a), 9609, and
11045.

m 2. Section 22.5 is amended by adding
a sentence after the second sentence in
paragraph (a)(1) to read as follows:

§22.5 Filing, service, and form of all filed

documents, business confidentiality claims.

(a) * Kx %

(1) * * * Documents filed in
proceedings before the Environmental
Appeals Board shall either be sent by
U.S. mail (except by U.S. Express Mail)
to the official mailing address of the
Clerk of the Board set forth at §22.3 or
delivered by hand or courier (including
deliveries by U.S. Postal Express or by
a commercial delivery service) to Suite
600, 1341 G Street, NW., Washington,
DC 20005. * * *

* * * * *

m 3. Section 22.30 is amended by
removing the first two sentences of
paragraph (a)(1) and adding three new
sentences in their place to read as
follows:

§22.30 Appeal from or review of initial
decision.

(a)* L

(1) Within 30 days after the initial
decision is served, any party may appeal
any adverse order or ruling of the
Presiding Officer by filing an original
and one copy of a notice of appeal and
an accompanying appellate brief with
the Environmental Appeals Board.
Appeals sent by U.S. mail (except by
U.S. Postal Express Mail) shall be
addressed to the Environmental Appeals
Board at its official mailing address:
Clerk of the Board (Mail Code 1103B),
United States Environmental Protection
Agency, 1200 Pennsylvania Avenue,
NW., Washington, DC 20460. Appeals
delivered by hand or courier (including
deliveries by U.S. Postal Express Mail or
by a commercial delivery service) shall
be delivered to Suite 600, 1341 G Street,
NW., Washington, DC 20005. * * *

* * * * *
[FR Doc. 04—28359 Filed 12—27-04; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[RO3—OAR-2004-DC-0003; FRL-7853-9]

Approval and Promulgation of Air
Quality Implementation Plans; District
of Columbia; Excess Volatile Organic
Compound and Nitrogen Oxides
Emissions Fee Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
District of Columbia (District) State
Implementation Plan (SIP) for ozone.
The rule requires major stationary
sources of volatile organic compounds
(VOC) and nitrogen oxides (NOx) in the
District, which is part of the
Metropolitan Washington DC Severe
Ozone Nonattainment Area, to pay a fee
to the District if the area fails to attain
the one-hour national ambient air
quality standard for ozone by November
15, 2005. The fee must be paid
beginning in 2006, and in each calendar
year thereafter, until the area is
redesignated to attainment for the
pollutant ozone. The District of
Columbia submitted this rule on April
16, 2004, pursuant to the requirements
of Section 110 of the Clean Air Act.
DATES: This rule is effective on February
28, 2005, without further notice, unless
EPA receives adverse written comment
by January 27, 2005. If EPA receives
such comments, it will publish a timely
withdrawal of the direct final rule in the

Federal Register and inform the public
that the rule will not take effect.

ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID Number R0O3—OAR-
2004-DC-0003 by one of the following
methods:

A. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. Agency Web site: http://
www.docket.epa.gov/rmepub/RME,
EPA’s electronic public docket and
comment system, is EPA’s preferred
method for receiving comments. Follow
the on-line instructions for submitting
comments.

C. E-mail: morris.makeba@epa.gov.

D. Mail: R03—0OAR-2004-DC-0003,
Makeba Morris, Chief, Air Quality
Planning Branch, Mailcode 3AP21, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

E. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
RME ID No. R03—OAR-2004-DC-0003.
EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at http://
www.docket.epa.gov/rmepub/,
including any personal information
provided, unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through RME,
regulations.gov or e-mail. The EPA RME
and the Federal regulations.gov Web
sites are an ‘“‘anonymous access’’
system, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
going through RME or regulations.gov,
your e-mail address will be
automatically captured and included as
part of the comment that is placed in the
public docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
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comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the RME
index at http://www.docket.epa.gov/
rmepub/. Although listed in the index,
some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of material to be incorporated by
reference are available at the Air and
Radiation Docket and Information
Center, U.S. Environmental Protection
Agency, 1301 Constitution Avenue,
NW., Room B108, Washington, DC
20460; and the District of Columbia
Department of Public Health, Air
Quality Division, 51 N Street, NE.,
Washington, DC 20002.

FOR FURTHER INFORMATION CONTACT:
Catherine L. Magliocchetti, (215) 814—
2174, or by e-mail at
magliocchetti.catherine@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us,”
and “our” refer to EPA. This
supplementary information is organized
as follows.

Table of Contents

I. What Final Action Is EPA Taking?

II. Who Has To Pay These Fees?

III. How Are the Fees Calculated?

IV. Is the District of Columbia Required to
Adopt an Excess Emission Rule?

V. What Are the Exceptions to This Rule?

VI. Statutory and Executive Order Reviews

I. What Final Action Is EPA Taking?

EPA is approving a SIP revision that
revises the District of Columbia’s ozone
SIP. The SIP revision requires major
stationary sources of VOC and NOx in
the District of Columbia, which is part
of the Metropolitan Washington DC
Severe Ozone Nonattainment Area
(Area), to pay a fee to the District if the
Area fails to attain the national ambient
air quality standard (NAAQS) for ozone
by November 15, 2005. The fee must be
paid beginning in 2006 and in each
calendar year thereafter, until the Area
is redesignated to attainment for the
pollutant ozone. We are approving this
rule because it is consistent with the
requirements of the Clean Air Act (Act).

EPA is publishing this rule without
prior proposal because we view this as
a noncontroversial amendment and we
anticipate no adverse comment, since
no comments were received during the
District’s regulatory process. However,
in the “Proposed Rules” section of
today’s Federal Register, we are
publishing a separate document that
will serve as the proposal to approve the
SIP revision if adverse comments are
filed. This rule will be effective on
February 28, 2005, without further
notice unless EPA receives adverse
comment by January 27, 2005. If EPA
receives adverse comment, EPA will
publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. EPA
will address all public comments in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time.

II. Who Has To Pay These Fees?

This rule applies to major stationary
VOC and NOx sources located in the
District of Columbia. The District of
Columbia’s definition of a “major
stationary source” is found at 20 DCMR
section 199.1. In a separate action, EPA
is approving this definition as part of
the District of Columbia’s ozone SIP.
Pertaining to the application of this
excess emissions fee for entities in the
District of Columbia, a major stationary
source is defined as “any stationary
source of air pollutants that emits, or
has the potential to emit, twenty five
(25) tons per year or more of oxide of
nitrogen or volatile organic compounds
* * *» These sources are subject to this
emissions fee rule.

I11. How Are the Fees Calculated?

The fee is initially set at $5,000 per
ton of VOC or NOx emitted by the
source during the previous calendar
year in excess of 80% of the baseline
amount. The fee is to be adjusted
annually, beginning in 1991, by the
percentage by which the consumer price
index has been adjusted. The baseline is
the lower of the source’s actual or
allowable VOC or NOx emissions during
calendar year 2005.

IV. Is the District of Columbia Required
To Adopt an Excess Emission Fee Rule?

Under sections 182(d)(3), (e), and 185
of the Clean Air Act (the Act), states are
required to adopt an excess emissions
fee regulation for ozone nonattainment
areas classified as severe or extreme.
This regulation requires major
stationary sources of VOC in the
nonattainment area to pay a fee to the

state if the area fails to attain the
standard by the attainment date set forth
in the Act. The District of Columbia is
classified as severe nonattainment area
for ozone. Section 182(f) of the Act
requires states to apply the same
requirements to major stationary sources
of oxides of nitrogen (NOx) as are
applied to major stationary sources of
VOC.

V. What Are the Exceptions to this
Rule?

As per section 185 of the Clean Air
Act, the District of Columbia’s
regulation provides for an exception of
the fee during any year that is treated as
an extension year under section
181(a)(5) of the Clean Air Act.

VI. What Administrative Requirements
Must EPA Consider?

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This rule also does not
have tribal implications because it will
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
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Executive Order 13132 (64 FR 43255,
August 10, 1999).

This action merely approves a state
rule implementing a Federal standard,
and does not alter the relationship or
the distribution of power and
responsibilities established in the Clean
Air Act. This rule also is not subject to
Executive Order 13045 “‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

VII. What Congressional Review Act
Requirements Must EPA Consider?

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

VIII. What Are the Requirements for
Judicial Review of This Action?

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by February 28,
2005. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action.

This approval of the District of
Columbia’s Severe Ozone
Nonattainment Area Fee SIP revision, as
required under section 185 and 182(f) of
the Clean Air Act, may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: December 14, 2004.
Donald S. Welsh,
Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart J—District of Columbia

m 2.In § 52.470, the table in paragraph (c)
is amended by adding the entry for
Chapter 3, Section 307, after existing
entry Section 8-2:720(c) to read as
follows:

§52.470 Identification of plan.
* * * * *
(C) * *x %

EPA-APPROVED DISTRICT OF COLUMBIA REGULATIONS

State citation Title/subject

State effec-

tive date EPA approval date

Additional explanation

District of Columbia (DCMR), Title 20—Environment

Chapter 3 Operating Permits
Section 307 ............ Enforcement for Severe Ozone 4/01/04 12/28/04 [Insert page  Provision allowing for the District to collect pen-
Nonattainment Areas. number where the alty fees from major stationary sources if the
document begins] nonattainment area does not attain the ozone
standard by the statutory attainment date.
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[FR Doc. 04—28191 Filed 12—27-04; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R03—OAR-2004-DC-0006; FRL-7854-7]

Approval and Promulgation of Air
Quality Implementation Plans; District
of Columbia; VOC Emission Standards
for Consumer Products

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
District of Columbia State
Implementation Plan (SIP). The
revisions pertain to the volatile organic
compound (VOC) emission standards
for consumer products used or sold in
the District of Columbia. EPA is
approving these revisions in accordance
with the requirements of the Clean Air
Act (CAA or the Act).

DATES: This rule is effective on February
28, 2005 without further notice, unless
EPA receives adverse written comment
by January 27, 2005. If EPA receives
such comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.

ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID Number R03—OAR-
2004-DC-0006 by one of the following
methods:

A. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. Agency Web site: http://
www.docket.epa.gov/rmepub/ RME,
EPA’s electronic public docket and
comment system, is EPA’s preferred
method for receiving comments. Follow
the on-line instructions for submitting
comments.

C. E-mail: morris.makeba@epa.gov.

D. Mail: R03—-OAR-2004-DC-0006,
Makeba Morris, Chief, Air Quality
Planning Branch, Mailcode 3AP21, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

E. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
RME ID No. R03-OAR-2004-DC-0006.
EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at http://
www.docket.epa.gov/rmepub/,
including any personal information
provided, unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through RME,
regulations.gov or e-mail. The EPA RME
and the Federal regulations.gov Web
sites are an “anonymous access”’
system, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
going through RME or regulations.gov,
your e-mail address will be
automatically captured and included as
part of the comment that is placed in the
public docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the RME
index at http://www.docket.epa.gov/
rmepub/. Although listed in the index,
some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the District of Columbia
Department of Public Health, Air
Quality Division, 51 N Street, NE.,
Washington, DC 20002.

FOR FURTHER INFORMATION CONTACT: Rose
Quinto, (215) 814-2182, or by e-mail at
quinto.rose@epa.gov.

SUPPLEMENTARY INFORMATION: On April
16, 2004, the District of Columbia (the
District) submitted several revisions to
its SIP. The SIP revisions include both
new regulations and amendments to
Title 20 of the District of Columbia
Municipal Regulations (20 DCMR). The
new regulations in Title 20 DCMR
(Environment), Subtitle A: Air Quality,
Chapter 7, Volatile Organic Compounds
are:

(1) New Section 718—“Mobile
Equipment Repair and Refinishing”.

(2) New Sections 719 through 734—
“Consumer Products”.

(3) New Sections 735 through 741—
“Portable Fuel Containers and Spouts”.
(4) New Sections 742 through 748—

“Solvent Cleaning”.

(5) New Sections 749 through 754—
“Architectural and Industrial
Maintenance Coating”.

The April 16, 2004 submittal also
includes new definitions that were
added in section 799, a new section 307
to Chapter 3—to provide for a fee
penalty pursuant to section 185 of the
Act, and amendments to Chapters 1, 2,
6, 7, and 8 to satisfy the Act’s
requirements for severe ozone
nonattainment areas pursuant to the
Metropolitan Washington DC 1-hour
ozone nonattainment area’s
reclassification on January 24, 2003
from serious to severe nonattainment.

On September 20, 2004, the District
supplemented its April 16, 2004
submittal. This supplemental submittal
provides copies of standards that are
incorporated by reference in the
District’s new and amended regulations
and a copy of the District’s responses to
comments it received during its rule
adoption process. On November 26,
2004, the District submitted another
supplemental revision to its April 16,
2004 submittal. This supplemental
submittal consists of revised versions of
the new VOC regulations. These are
minor revisions to the regulations which
clarify the standards that are
incorporated by reference and correct
cross-referencing and typographical
errors. This action concerns only
sections 719 through 734 (Consumer
Products) and revised section 799
containing the associated definitions for
the District’s consumer products rule.
The remaining SIP revisions submitted
on April 16, 2004 and supplemented on
September 20, 2004 and November 26,
2004 are the subjects of separate
rulemaking actions.

I. Background

As stated previously, this approval
pertains only to the District’s
regulations for consumer products. The
standards and requirements contained
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in the District’s consumer products rule
are based on the Ozone Transport
Commission (OTC) model rule. The
OTC developed control measures into
model rules for a number of source
categories. The OTC consumer products
model rule is based on the existing rules
developed by the California Air
Resources Board, which were analyzed
and modified by the OTC workgroup to
address VOC reduction needs in the
Ozone Transport Region (OTR).

II. Summary of SIP Revision

The District’s consumer products rule
(sections 719 through 734) applies to
any person who sells, supplies, offers
for sale, or manufactures consumer
products on or after January 1, 2005 for
use in the District. The rule sets specific
VOC content limits in percent VOCs by
weight for consumer products with a
compliance date of January 1, 2005.
Exemptions from the VOC content
limits are listed in the rule. The rule
also contains requirements for the
following consumer products: (1)
Products requiring dilution, (2) ozone
depleting compounds, (3) aerosol
adhesives, (4) antiperspirants or
deodorants, (5) charcoal lighter
materials, and (6) floor wax strippers.
Alternative control plans (ACP) are also
provided by allowing responsible
parties the option to voluntarily enter
into separate ACP agreements for the
consumer products mentioned above.
Criteria for innovative products
exemption and requirements for
variance requests are listed in the rule.
In addition, the rule contains
administrative requirements for labeling
and reporting as well as test methods for
demonstrating compliance. The test
methods used to test coatings must be
the most current approved method at
the time testing is performed.

III. Final Action

EPA is approving revisions to the
District of Columbia SIP to establish a
regulation for the control of VOC
emissions from consumer products. The
implementation of this rule will result
in the reduction of VOC emissions from
consumer products in the District of
Columbia. EPA is publishing this rule
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comment. However, in the “Proposed
Rules” section of today’s Federal
Register, EPA is publishing a separate
document that will serve as the proposal
to approve the SIP revision if adverse
comments are filed. This rule will be
effective on February 28, 2005 without
further notice unless EPA receives
adverse comment by January 27, 2005.

If EPA receives adverse comment, EPA
will publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. EPA
will address all public comments in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time. Please note that
if EPA receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This rule also does not
have tribal implications because it will
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in

Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant. In reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act. In this
context, in the absence of a prior
existing requirement for the State to use
voluntary consensus standards (VCS),
EPA has no authority to disapprove a
SIP submission for failure to use VCS.
It would thus be inconsistent with
applicable law for EPA, when it reviews
a SIP submission, to use VCS in place
of a SIP submission that otherwise
satisfies the provisions of the Clean Air
Act. Thus, the requirements of section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(15 U.S.C. 272 note) do not apply. This
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by February 28,
2005. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
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postpone the effectiveness of such rule
or action. This action pertaining to the
District of Columbia’s consumer
products rule may not be challenged
later in proceedings to enforce its
requirements. (See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Air pollution control, Environmental
protection, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: December 14, 2004.
Donald S. Welsh,
Regional Administrator, Region III.
m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart J—District of Columbia

m 2. In Section 52.470, the table in
paragraph (c) is amended by adding the

following entries to “District of

Columbia Municipal Regulations

(DCMR), Title 20—Environment,

Chapter 7—Volatile Organic

Compounds’:

m a. Adding entries for Section 719

through Section 734.

m b. Adding a new entry for Section 799

after the existing entry for Section 799.
The added entries read as follows:

§52.470 Identification of plan.
* * * * *
(C) * *x %

EPA-APPROVED REGULATIONS IN THE DISTRICT OF COLUMBIA SIP

State citation

Title/subject

State effective date

EPA approval date Additional explanation

District of Columbia Municipal Regulations (DCMR), Title 20—Environment

Chapter 7—Volatile Organic Compounds
Section 719 ..o Consumer Products—General 04/16/04, 11/26/04 ................. 12/28/04 [Insert page

Requirements.

Section 720 ....cceeiiiieiieeee Consumer Products—VOC
Standards.

Section 721 ..o Consumer Products—Exemp-
tions from VOC Standards.

Section 722 ... Consumer Products—Reg-
istered Under FIFRA.

Section 723 ....ccceeccieeieeees Consumer Products—Prod-
ucts Requiring Dilution.

Section 724 ......cocoeiveiiiiees Consumer Products— Ozone
Depleting Compounds.

Section 725 .....cooeeiieeiiieees Consumer Products—Aerosol
Adhesives.

Section 726 ......ccceeeeeeciieenns Consumer Products—Anti-
perspirants or Deodorants.

Section 727 ....eveeiieeeeeee Consumer Products—Char-
coal Lighter Materials.

Section 728 ......ccoocceveiiieeen Consumer Products—Floor
Wax Strippers.

Section 729 .....cceeccieeieeees Consumer Products—Label-
ing of Contents.

Section 730 ....cceviiiiiiiiiieee Consumer Products—Report-
ing Requirements.

Section 731 ....coeeeiieeeeees Consumer Products—Test
Methods.

Section 732 .....coeeeiiieieeees Consumer Products—Alter-
native Control Plans.

Section 733 ...ciieieeeeeee Consumer Products—Innova-

tive Products Exemption.

04/16/04, 11/26/04 .................

04/16/04, 11/26/04 .................

04/16/04, 11/26/04 .................

04/16/04, 11/26/04 .................

04/16/04, 11/26/04 .................

04/16/04, 11/26/04 .................

04/16/04, 11/26/04 .................

04/16/04, 11/26/04 .................

04/16/04, 11/26/04 .................

04/16/04, 11/26/04 .................

04/16/04, 11/26/04 .................

04/16/04, 11/26/04 .................

04/16/04, 11/26/04 .................

04/16/04, 11/26/04 .................

number where the
document begins].
12/28/04 [Insert page
number where the
document begins].
12/28/04 [Insert page
number where the
document begins].
12/28/04 [Insert page
number where the
document begins].
12/28/04 [Insert page
number where the
document begins].
12/28/04 [Insert page
number where the
document begins].
12/28/04 [Insert page
number where the
document begins].
12/28/04 [Insert page
number where the
document begins].
12/28/04 [Insert page
number where the
document begins].
12/28/04 [Insert page
number where the
document begins].
12/28/04 [Insert page
number where the
document begins].
12/28/04 [Insert page
number where the
document begins].
12/28/04 [Insert page
number where the
document begins].
12/28/04 [Insert page
number where the
document begins].
12/28/04 [Insert page
number where the
document begins].
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EPA-APPROVED REGULATIONS IN THE DISTRICT OF COLUMBIA SIP—Continued

State citation

Title/subject

State effective date

EPA approval date Additional explanation

Section 734

Consumer Products—Vari-

04/16/04, 11/26/04

ance Requests.

12/28/04 [Insert page
number where the
document begins].

* *

Section 799

* * *

* *

12/28/04 [Insert page
number where the
document begins].

* *

* * * * *

[FR Doc. 04—28193 Filed 12—-27-04; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[RME R03-OAR-2004-DC-0002; FRL-7855—
1]

Approval and Promulgation of Air
Quality Implementation Plans; District
of Columbia; Approval of Minor
Clarifications to Municipal Regulations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
District of Columbia State
Implementation Plan (SIP). The
revisions include minor changes to
clarify that the allowable emission rates
for particulates and nitrogen oxides
(NOx) are expressed in pounds of
pollutant per million BTUs (lbs/
MMBTUs) of heat input in District of
Columbia Municipal Regulations
(DCMRs). This action is being taken in
accordance with the Clean Air Act
(CAA).

DATES: This rule is effective on February
28, 2005 without further notice, unless
EPA receives adverse written comment
by January 27, 2005. If EPA receives
such comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.
ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID Number R03—OAR-
2004-DC-0002 by one of the following
methods:

A. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. Agency Web site: http://
www.docket.epa.gov/rmepub/ RME,
EPA'’s electronic public docket and
comment system, is EPA’s preferred
method for receiving comments. Follow
the on-line instructions for submitting
comments.

C. E-mail: Morris.makeba@epa.gov.

D. Mail: R03—OAR-2004-DC-0002,
Makeba Morris, Chief, Air Quality
Planning Branch, Mailcode 3AP21, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

E. Hand Delivery: At the previously-
listed EPA Region IIT address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
RME ID No. R03-OAR-2004-DC-0002.
EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at http://
www.docket.epa.gov/rmepub/,
including any personal information
provided, unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through RME,
regulations.gov or e-mail. The EPA RME
and the Federal regulations.gov Web
sites are an “‘anonymous access”’
system, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
going through RME or regulations.gov,
your e-mail address will be
automatically captured and included as
part of the comment that is placed in the
public docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM

you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the RME
index at http://www.docket.epa.gov/
rmepub/. Although listed in the index,
some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the District of Columbia
Department of Public Health, Air
Quality Division, 51 N Street, NE.,
Washington, DC 20002.

FOR FURTHER INFORMATION CONTACT:
Linda Miller, (215) 814—2068, or by e-
mail at miller.Jinda@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background

The District of Columbia submitted
SIP revisions on April 16, 2004
pertaining to changes necessary to meet
the more stringent requirements of
section 182(d) of the CAA and to make
certain clarifications. This action
pertains to changes made to previously
SIP-approved Sections 600.1 and 805.5
of Title 20 of the DCMRs to clarify that
the allowable emission rates for
particulates and NOx are expressed in
pounds of pollutant per million BTUs
(Ibs/MMBTUs).
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II. Summary of SIP Revision

The April 16, 2004 SIP submittal
requested approval of revisions to
portions of the regulations in the 20
DCMR Chapters 6 and 8. The federally
approved SIP version of these DCMRs
correctly prescribes allowable
particulate and NOx emission rates in
pounds of pollutant per million BTUs of
heat input. However, some confusion
has arisen from how these allowable
emission rates actually appear in the
current SIP version of the regulations.
For example, one such limit for
particulate emissions is expressed as
follows: thirteen hundredths (0.13)
pounds per million BTU of heat input.
While not incorrect, this has led to the
allowable emission rate being
abbreviated and then interpreted as 0.13
ppm, which is parts per million, rather
than as 0.131bs/MMBTUs. The revised
language clarifies all of the allowable
emission rates for particulates and NOx,
respectively, in 20 DCMR Sections 600.1
and 805.5 to avoid this confusion. For
example, the clarified version of the
previously referenced particulate
emission limit now reads as follows:
thirteen hundredths pounds (0.13 lb)
per million BTU of heat input. By
expressing the allowable emission limits
in this fashion, they will properly be
abbreviated and correctly interpreted in
Ibs/MMBTUs. These revisions to clarify
20 DCMR Chapters 6 and 8 do not affect
the stringency of these previously SIP-
approved regulations.

II1. Final Action

EPA is approving revisions to
Sections 600.1 and 805.5 of 20 DCMR to
clarify how the allowable emission rates
for particulates and NOx are expressed.
EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comment. However, in the “Proposed
Rules” section of today’s Federal
Register, EPA is publishing a separate
document that will serve as the proposal
to approve the SIP revision if adverse
comments are filed. This rule will be
effective on February 28, 2005 without
further notice unless EPA receives
adverse comment by January 27, 2005.
If EPA receives adverse comment, EPA
will publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. EPA
will address all public comments in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time.

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4). This rule also does
not have tribal implications because it
will not have a substantial direct effect
on one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement

for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by February 28,
2005. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action to approve minor
clarifications to the allowable emissions
rates for particulates and NOx such that
they are clearly expressed in pounds of
pollutant per million BTUs (lbs/
MMBTUs) may not be challenged later
in proceedings to enforce its
requirements. (See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
organic compounds.
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Dated: December 14, 2004.
Donald S. Welsh,
Regional Administrator, Region III.
m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart J—District of Columbia

m 2. In Section 52.470, the table in
paragraph (c) is amended by revising the
entry for Chapter 6, Section 600 and
adding an entry for Chapter 8, Section

805 after the existing entry for Chapter 8,
Section 805 to read as follows:

§52.470 Identification of plan.

* * * * *

(c) EPA-approved regulations.

EPA-APPROVED DISTRICT OF COLUMBIA REGULATIONS

State citation

Title/subject

State effective

EPA approval date

Additional explanation

date
Chapter 6 Particulates

Section 600 .........ccccceene Fuel-Burning Particulate Emissions ................... 4/16/04 12/28/04 [Insert page Revision to paragraph
number where the 600.1.
document begins].

Chapter 8 Asbestos, Sulfur and Nitrogen Oxides

Section 805 ........ccceuenee. Nitrogen OXIdes .........ccovvreereieenenieeneere e 4/16/04 12/28/04 [Insert page Revision to paragraph
number where the 805.5(b) and (c)
document begins].

[FR Doc. 04—28195 Filed 12—27-04; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[RME R03-OAR-2004-DC-0001; FRL-7855—
3]

Approval and Promulgation of Air
Quality Implementation Plans; District
of Columbia; Amendments to the Size
Thresholds for Defining Major Sources
and to the NSR Offset Ratios for
Sources of VOC and NOX

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
District of Columbia (the District) State
Implementation Plan (SIP). The
revisions reduce the size thresholds for
defining major sources and increase the
new source review (NSR) offset ratio
requirements for sources of ozone
precursors to meet the Clean Air Act
(CAA) requirements for 1-hour ozone
nonattainment areas classified as severe.
These amendments to the District’s SIP

are required pursuant to the
reclassification of the Metropolitan
Washington, DC 1-hour ozone
nonattainment area from serious to
severe. This action is being taken under
the CAA.

DATES: This rule is effective on February
28, 2005 without further notice, unless
EPA receives adverse written comment
by January 27, 2005. If EPA receives
such comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.

ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID Number R0O3-OAR—
2004-DC-0001 by one of the following
methods:

A. Federal eRulemaking Portal: http:/
/www.regulations.gov. Follow the on-
line instructions for submitting
comments.

B. Agency Web site: http://
www.docket.epa.gov/rmepub/ RME,
EPA’s electronic public docket and
comment system, is EPA’s preferred
method for receiving comments. Follow
the on-line instructions for submitting
comments.

C. E-mail: Morris.makeba@epa.gov.

D. Mail: R03—-OAR-2004-DC-0001,
Makeba Morris, Chief, Air Quality

Planning Branch, Mailcode 3AP21, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

E. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
RME ID No. R03—-OAR-2004-DC-0001.
EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at http://
www.docket.epa.gov/rmepub/,
including any personal information
provided, unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through RME,
regulations.gov or e-mail. The EPA RME
and the Federal regulations.gov Web
sites are an ‘“anonymous access”’
system, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
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going through RME or regulations.gov,
your e-mail address will be
automatically captured and included as
part of the comment that is placed in the
public docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the RME
index at http://www.docket.epa.gov/
rmepub/. Although listed in the index,
some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the District of Columbia
Department of Public Health, Air
Quality Division, 51 N Street, NE.,
Washington, DC 20002.

FOR FURTHER INFORMATION CONTACT:
Linda Miller, (215) 814—2068, or by e-
mail at miller.linda@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On January 24, 2003 (68 FR 3410),
EPA issued a final rule which
reclassified the Metropolitan
Washington DC 1-hour ozone
nonattainment area (the Washington DC
area) from serious to severe. This is
commonly referred to as ‘“bumping up”
a 1-hour ozone nonattainment area.
Pursuant to EPA’s January 24, 2003
reclassification of the Washington DC
area to severe, the District was required
to adopt and submit SIP revisions to
satisfy the more stringent CAA section
182(d) requirements for severe 1-hour
ozone nonattainment areas. On April 16,
2004, the District submitted several SIP
revisions to satisfy those mandatory
severe area requirements. Among those
revisions are amendments to the size
thresholds for defining major stationary
sources of ozone precursors and

amendments to the offset ratio
requirements for NSR permitting
purposes. These revisions are the
subject of this rulemaking action. The
other revisions submitted on April 16,
2004 are the addressed in separate
rulemakings.

II. Summary of SIP Revision

On April 16, 2004 (and supplemented
on September 20, 2004), the District
submitted SIP revisions to regulations
found in Chapters 1, 2, 7 and 8 of Title
20 of the District of Columbia Municipal
Regulations (DCMRs). Specifically, the
regulations have been revised to meet
the more stringent major source
definitions and offset ratio requirements
for severe ozone nonattainment areas
found in CAA 182(d).

Revisions have been made to 20
DCMR Chapter 2, subsection 204.4
which change the NSR offset ratio from
1.2:1 to the more stringent ratio of 1.3:1
required for the NSR permitting of major
sources and major modifications of
ozone precursors in the District, namely
volatile organic compounds (VOCs) and
nitrogen oxides (NOX).

Revisions have also been made which
change the size thresholds for defining
major sources of VOC and NOX to
comply with the 25 ton per year size
threshold requirements of the CAA for
severe 1-hour ozone nonattainment
areas. Specifically, 20 DCMR Chapter 1,
Subsection 199.1, for permitting
requirements, now defines major
stationary sources of VOC and NOX as
those which emit or have the potential
to emit 25 tons per year or more. Title
20 DCMR Chapter 7, Subsections 715.2,
715.3 and 715.4(b), for purposes of
requiring reasonably available control
technology (RACT), now define major
sources of VOC as those which emit,
have ever emitted, have the potential to
emit, or exceed in the future, emissions
greater than or equal to 25 tons per year.
Similarly, 20 DCMR Chapter 8,
Subsections 805.1 and 805.6 and 805.7;
now define major sources of NOX as
those which emit or have the potential
to emit 25 tons per year or more for
applicability of NOX RACT
requirements. Additional changes were
made to include a January 1, 2005
compliance date for RACT for those
sources which emit or have the
potential to emit between 25 tons per
year (the new threshold for defining a
subject major source) and the previous
major source applicability level of 50
tons per year.

These changes to the District SIP are
necessary to meet the mandatory
requirements for severe 1-hour ozone
nonattainment areas under section

182(d) of the CAA and strengthen the
current SIP.

II1. Final Action

EPA is approving revisions to
regulations found in 20 DCMR Chapters
1, 2, 7 and 8 submitted by the District
to satisfy the more stringent major
source definitions and offset ratio
requirements for severe ozone
nonattainment areas found in CAA
182(d). EPA is publishing this rule
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comment. However, in the ‘“Proposed
Rules” section of today’s Federal
Register, EPA is publishing a separate
document that will serve as the proposal
to approve the SIP revision if adverse
comments are filed. This rule will be
effective on February 28, 2005 without
further notice unless EPA receives
adverse comment by January 27, 2005.
If EPA receives adverse comment, EPA
will publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. EPA
will address all public comments in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time.

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4). This rule also does
not have tribal implications because it
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will not have a substantial direct effect
on one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission

that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by February 28,
2005. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial

review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action to approve
revisions to the District of Columbia’s
regulations pertaining to major source
size thresholds and offset ratios to
satisfy the requirements for severe 1-
hour ozone nonattainment requirements
may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
volatile organic compounds.

Dated: December 14, 2004.

Donald S. Welsh,
Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart J—District of Columbia

m 2. In Section 52.470, the table in
paragraph (c) is amended by revising the
existing entries for Chapter 1, Section
199; Chapter 2, Section 204; Chapter 7,
Section 715; and Chapter 8, Section 805.
The amendments read as follows:

§52.470 Identification of plan.

* * * * *

(c) EPA approved regulations.

EPA-APPROVED DISTRICT OF COLUMBIA REGULATIONS

State citation

Title/subject

State effective

EPA approval date Additional explanation

date
Chapter 1 General
Section 199 ..o, Definitions and Abbreviations .............ccccoceeeiens 4/16/04 12/28/04 [Insert page Revised Definition of
number where the Major Stationary
document begins]. Source.
Chapter 2 General and Non-attainment Area Permits
Section 204 ...........cceee. Requirements for Sources Affecting Nonattain- 4/16/04 12/28/04 [Insert page Revised Paragraph

ment Areas.

number where the 204.4.

document begins].
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EPA-APPROVED DISTRICT OF COLUMBIA REGULATIONS—Continued

State effective

State citation date

Title/subject EPA approval date

Additional explanation

* * * * * *

*

Chapter 7 Volatile Organic Compounds

Section 715 ......cocieiens Reasonably Available Control Technology ........ 4/16/04 12/28/04 [Insert page
number where the
document begins].

*

Revised paragraphs
715.2, 715.3, and
715.4(b).

Chapter 8 Asbestos, Sulfur and Nitrogen Oxides

*

Revised paragraphs
805.1 (a), 805.1(a)(3)
and (4), 805.1(b) and

Section 805 ........cceeuenee. Nitrogen OXides .........ccovvreerereeneneeeneere e 4/16/04 12/28/04 [Insert page
number where the
document begins].

(c), 805.6 and 805.7.

* *

[FR Doc. 04—28197 Filed 12—27-04; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 64
[Docket No. FEMA-7774]

List of Communities Eligible for the
Sale of Flood Insurance

AGENCY: Federal Emergency
Management Agency, Emergency
Preparedness and Response Directorate,
Department of Homeland Security.

ACTION: Final rule.

SUMMARY: This rule identifies
communities participating in the
National Flood Insurance Program
(NFIP) and suspended from the NFIP.
These communities have applied to the
program and have agreed to enact
certain floodplain management
measures. The communities’
participation in the program authorizes
the sale of flood insurance to owners of
property located in the communities
listed.

EFFECTIVE DATES: The dates listed under
the column headed Effective Date of
Eligibility.

ADDRESSES: Flood insurance policies for
property located in the communities
listed can be obtained from any licensed
property insurance agent or broker
serving the eligible community, or from
the NFIP at: (800) 638—6620.

FOR FURTHER INFORMATION CONTACT:
Mike Grimm, Mitigation Division, 500 C
Street, SW.; Room 412, Washington, DC
20472, (202) 646—2878.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
measures aimed at protecting lives and
new construction from future flooding.
Since the communities on the attached
list have recently entered the NFIP,
subsidized flood insurance is now
available for property in the community.
In addition, the Federal Emergency
Management Agency has identified the
special flood hazard areas in some of
these communities by publishing a
Flood Hazard Boundary Map (FHBM) or
Flood Insurance Rate Map (FIRM). The
date of the flood map, if one has been
published, is indicated in the fourth
column of the table. In the communities
listed where a flood map has been
published, Section 202 of the Flood
Disaster Protection Act of 1973, as
amended, 42 U.S.C. 4016(a), requires
the purchase of flood insurance as a
condition of Federal or federally related
financial assistance for acquisition or
construction of buildings in the special
flood hazard areas shown on the map.
The Administrator finds that delayed
effective dates would be contrary to the
public interest and that notice and
public procedure under 5 U.S.C. 553(b)
are impracticable and unnecessary.
National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR Part 10,
Environmental Considerations. No

environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities in accordance with the
Regulatory Flexibility Act, 5 U. S. C. 601
et seq., because the rule creates no
additional burden, but lists those
communities eligible for the sale of
flood insurance.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Paperwork Reduction Act. This rule
does not involve any collection of
information for purposes of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Executive Order 12612, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 12612, Federalism, October 26,
1987, 3 CFR, 1987 Comp., p. 252.

Executive Order 12778, Civil Justice
Reform. This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778, October 25, 1991, 56 FR
55195, 3 CFR, 1991 Comp., p. 309.

List of Subjects in 44 CFR Part 64.

Flood insurance, Floodplains.
m Accordingly, 44 CFR part 64 is
amended as follows:
PART 64—[AMENDED]

m 1. The authority citation for Part 64
continues to read as follows:
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Authority: 42 U.S.C. 4001 et seq.,
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,

§64.6 [Amended]

m 2. The tables published under the
authority of § 64.6 are amended as

3 CFR, 1979 Comp., p. 376. follows:

State/location ComNngunlty Effective date of eligibility Current effective map date
New Eligibles: Emergency Program

Georgia:

Glenwood, City of, Wheeler County ..........ccccovvevineeieneeiienennens 130419 | Jan. 6, 2004 Apr. 4, 1975 FHBM.
Elbert County, Unincorporated Areas .........ccccccevveerieeneeniieeneeennn 135264 | ...... (o [o 1 Never Mapped.

Minnesota: Avoca, City of, Murray County ..........ccccevieeeiiieeenieeeen. 270552 | Jan. 20, 2004 Jan. 10, 1975 FHBM.

Indiana: Warren County, Unincorporated Areas ..........ccccocceeveeneeannen. 180448 | Feb. 25, 2004 Dec. 10, 1978 FHBM.

Texas: Potter County, Unincorporated Areas ...........ccouveeevveeneersieenunens 481241 | ... [o (o TR Dec. 6, 1977 FHBM.

North Carolina: Connelly Springs, Town of, Burke County ................. 370600 | Mar. 12, 2004 Never Mapped.

Texas: Concho County, Unincorporated Areas .........ccccceceeereeeneannnen. 480762 | Mar. 14, 2004 Do.

Massachusetts: Tyringham, Town of, Berkshire County ..................... 250043 | Apr. 1, 2004 Nov. 29, 1974 FHBM.

New Hampshire: Loudon, Town of, Merrimack County ...........cc.c.c..... 330117 | Apr. 2, 2004 Sept. 28, 1979 FHBM.

Arkansas:

Nevada County, Unincorporated Areas 050454 | Apr. 15, 2004 Aug. 9, 1977 FHBM.

Winchester, City of, Drew County ........cccccevieieriieeeeiiee e 050077 | ...... dO s Oct. 10, 1975 FHBM.
Maine:

Alna, Town of, Lincoln County .........cccceriiineiiieinieeeeneeeeeen 230083 | May 6, 2004 .........ccecueeneeen. Jan. 3, 1975.

Kansas: Onaga, City of, Pottawatomie County ..........cccccevciiniinncnnn. 200544 | May 13, 2004 ... Aug. 13, 1976 FHBM.

Maryland: Galestown, Town of, Dorchester County ...........c.cccccevuennee. 240106 | June 2, 2004 .... July 11, 1975.

Tennessee: Townsend, City of, Blount County .........cc.ccocceeviinnennnnen. 470281 | ...... [o [c TR June 18, 1976.

Vermont: Danville, Town of, Caledonia County ...........ccccceevieriiirnnenns 500185 | June 7, 2004 Jan. 17, 1975.

North Carolina: Hildebran, Town of, Burke County .........cccccocvevvvruenee. 370519 | ...... [o [c IR Never Mapped.

lowa: Hazleton, City of, Buchanan County ........c.cccccceviiiieiniinnieennen. 190330 | July 8, 2004 ... May 28, 1976 FHBM.

Colorado: New Castle, Town of, Garfield County ........cccccccoovvriiinninenns 080256 | July 22, 2004 . July 25, 1975 FHBM.

Utah: Daggett County, Unincorporated Areas ..........ccccoceeeeenerceernennnn 490230 | ...... [o [c IR Never Mapped.

Nebraska: Elba, Village of, Howard County ...........ccocoeeiienieininnieenns 310514 | Aug. 5, 2004 ..... Do.

Texas: Kress, City of, Swisher County ........ccccoooviiiiiiniiiiiieeeenne 481012 | Aug. 31, 2004 ... Feb. 21, 1975 FHBM.

Kansas: Lincoln County, Unincorporated Areas ...........cccceeeeverceeruenne. 200591 | Aug. 23, 2004 Never Mapped.

Missouri: Edmundson, City of, St. Louis County .........ccccceeeeeniiieinens 280729 | Aug. 31, 2004 Never Mapped.

Kentucky: London, City of, Laurel County .........cccccoeriinenieninieenenn, 210396 | Sept. 8, 2004 .... Never Mapped.

Texas: Fannin County, Unincorporated Areas ..........ccccceeveencirrneennnen. 480807 | Sept. 9, 2004 Dec. 8, 1977 FHBM.

New Eligibles: Regular Program
North Carolina:
Bethel, Town of, Pitt County ** ........ccoiiiiiiii e 370546 Jan. 2, 2004.
Falkland, Town of, Pitt County ** ........c.ccoeiiiiieinii e 370666 Do.
Grimesland, Town of, Pitt County ** ........cccccoiiiiiiiieee e 370535 Do.
Simpson Village of, Pitt County ** .......ccccoiiiiiiiiieeeee e 370615 Do.
Nebraska: Kearney County, Unincorporated Areas ™ ..........cccccevueenee 310448 Jan. 16, 2004.
Washington: Lummi Indian Reservation, Tribe of, Whatcom Coun- 530331 Do.
ty **.

Nebraska: Nickerson, Town of, Dodge County 310070 | Jan. 20, 2004 NSFHA.

Arkansas: Dyer, Town of, Crawford County ...... 050408 | Jan. 30, 2004 Dec. 20, 2000.

Missouri: Fair Grove, City of, Greene County 290591 | ...... (o [o PRI June 27, 1975 FHBM Re-
scinded. Adopted Green
County FIRM panel
0025B, dated June 15,
1983.

North Carolina: Alleghany County, Unincorporated Areas** .............. 370004 Feb. 1, 2004.

North Carolina:

Huntersville, Town of, Mecklenburg County ** ..........ccccccoeenenneee 370478 Feb. 4, 2004.
Matthews, Town of, Mecklenburg County ** 370310 Do.

Washington: Anacortes, City of, Skagit County ** 530317 Sept. 17, 2003.

Prescott, Town of, Walla Walla County. ** .........cccecoveiiiiienninene 530259 Jan. 18, 2002.

Wisconsin: Markesan, City of, Green Lake County.** 550169 | ...... dO s July 2, 2003.

Maine: Washington, Town of, Knox County.*™ ............... 230082 | Mar. 1, 2004 .. Mar. 1, 2004.

New York: Atlantic Beach, Village of, Nassau County 360458 | Mar. 9, 2004 Use Town of Hempstead
(CID 360467) FIRM pan-
els 0284, 0303, and
0304.

North Carolina: Beech Mountain, Town of, Watauga County ............. 370480 | Mar. 12, 2004 ...........cceuee. Use Watauga County (CID
370254) panels 0150,
0151, and 0153.

West Virginia: Pleasant Valley, City of, Marion County ..........ccc....... 540292 | Mar. 29, 2004 .........cceeuee. Use Marion County (CID

540097) FIRM panels
0079 and 0090 dated
July 2, 1992; 0085 dated
Oct. 18, 1995; 0095 and
0097 dated July 4, 1988.
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Missouri: Christian County, Unincorporated Areas. ™ ..........ccccceveuenne. 290847 | Apr. 1, 2004 .......coccveeeneen. Apr. 1, 2004.

Duenweg, City of, Jasper CouNty .........ccccceveerereenenenneseesneneens 290182 | ...... (o (o TR Use Jasper County (CID
290807) FIRM panels
0180 and 0190 dated
Apr. 17, 1985.

Hillsboro, City of, Jefferson County ........cccccoeeeiriirieenicciecnecee 290573 Apr. 1, 2004.

Taney County, Unincorporated Areas ..........cccocoeereerveenieenneennn. 290435 Do.

Texas: Beasley, City of, Fort Bend County ......ccccocoevriiiieiniienneennen, 481654 Apr. 20, 2000 All Zone C.

Crockett County, Unincorporated Areas. ™ ........cccvceeeieerienenieens 480158 Apr. 1, 2004.

Erath County, Unincorporated Areas. ** ........c.ccoccerieenieeneenenennn 480218 Do.

Karnes County, Unincorporated Areas. ™ .........cccccovervenerieenennn. 481175 Do.

Navaro County, Unincorporated Areas. ™ .........ccccccovervenerirennennn. 480950 Do.

Van Zandt County, Unincorporated Areas. ™ ..........cccccueveenennns 481040 Do.

Washington: Spokane Valley, City of, Spokane County .........c.......... 530342 Use Spokane County (CID
530174) FIRM panels
0285, 0294, 0300, 0304,
0315, 0382 and 0401
dated Sept. 30, 1992.

Alabama: Taylor, Town of, Houston County ........cccccceiiiiiiiiiieniniinenn. 010108 | Apr. 15,2004 ........ccceeenen. Nov. 21, 2002.

Texas: Volente, Village of, Travis County ........ccccccecvvniiiinecnciinneennen. 481696 | ...... (o [o R PRPI Use Travis County (CID
481026) FIRM panel
0280E dated June 16,
1993.

Arkansas: Cherokee Village, City of, Sharp County. ™ ........c.ccccoevuenne. 050603 | Apr. 16, 2004 ..........ccceuee. Apr. 16, 2004.

lllinois: Williamsville, Village of, Sangamon County. ** ..........c.ccccevuene 171041 | May 3, 2004 .........ccceeeueeeee. May 3, 2004.

Oklahoma: Commerce, City of, Ottawa County ..........cccccceeveiiiiannnnne 400156 | May 5, 2004 .......ccceevieeennee July 18, 1985.

Florida: Doral, City of, Miami-Dade County ..........c.ccecevvrierenieerennens 120041 | May 12, 2004 ..........ccceeeee. Use Miami-Dade County
(CID 120635) FIRM pan-
els 0075, 0160, 0170
dated Mar. 2, 1994.

Arkansas: Georgetown, Town of, White County. ** .........cccccovrivrnenns 050605 | May 13, 2004 .........ccceeneeee. Use the White County (CID
050467) FIRM panel
0015 dated Mar. 1, 2000.

lllinois: Coles County, Unincorporated Areas ...........cccoceeveenieeseennnen. 170986 | ..ooeeeiieeeeee e Aug. 5, 1985.

Spaulding, Village of, Sangamon County ...........cccoceevenierieenenens 171050 | ...... do ... May 3, 2004.

Kansas: Mitchell County, Unincorporated Areas ..........ccccoceeneenennne. 200225 | ...... [o [ RS June 15, 1988.

New Hampshire: Chichester, Town of, Merrimack County ................. 330109 | May 14, 2004 ... Sept. 1, 1978.

New York: Victor, Village of, Ontario County.* ........cccocevirieivrieennens 361648 | May 17, 2004 ... May 17, 2004.

Ohio: Glendale, Village of, Hamilton County.™ .........cccocciiniiiiinnnens 390217 | ...... [o [c JURUURN Do.

Wisconsin: Suamico, Village of, Brown County ...........cccccovviiiinnen. 550660 | May 24, 2004 ... Nov. 4, 1992.

Arkansas: Lincoln, City of, Washington County ...........ccccoeiiiiiiiinns 050338 | June 1, 2004 .... Dec. 20, 2000.

Plainview, City of, Yell County ......ccccoiiiiiiiieeiiiesieceenee e 050363 | ...... do ........... Mar. 4, 2003.
Prairie Grove, City of, Washington County ..........cccccevveiniiiieenns 050587 | ...... do ... Dec. 2000.

Georgia: McDonough, City of, Henry County.™ ........cccccoooiiniiriennnene 130342 | ...... do ... June 1, 2004.

Indiana: Sheridan, Town of, Hamilton County ...........ccoceiiiiniiiiennnen. 180516 | ...... o [o IR Feb. 19, 2003.

lllinois: Trenton, City of, Clinton County .........cccoveiiiiiniiinieneeeeeen 170924 | June 2, 2004 .....c.cceeeueeenee. June 2, 2004.

California: Goleta, City of, Santa Barbara County .......c..ccccccceviierninnnns 060771 | ...... [o [0 Do.

Alabama: Valley Grande, City of, Dallas County ..........ccccceeveenurnennne 010312 | June 8, 2004 ..........cceeuee. Use Dallas County. (CID
010063) FIRM panels
0020, 0025, 0040, 0050,
and 0070 dated Sept. 29,
1986.

Florida: Miami Gardens, City of, Miami-Dade County ...........c.cccc....... 120345 | June 21, 2004 .........cc.ue..... Use Miami-Dade. County
(CID 120635) FIRM pan-
els 0080, 0082, 0083 and
0090 dated Mar. 2, 1994.

California: Laguna Woods, City of, Orange County ..........cccccevveeninenne 060768 | June 25, 2004 .........cccc...... Feb. 18, 2004.

Missouri: Lake Annette, City of, Cass County .........c.ccoeceevverieenenene. 290953 | ...... [0 [o PRI Use Cass County (CID
290783) FIRM panel
0100 dated May 4, 1992.

North Carolina: Cove City, Town of, Craven County.™ ..........cccccc..... 370601 July 16, 2004.

LaGrange, Town of, Lenoir County.** 370579 Do.

Texas: Salado, City of, Bell COUNtY .........cceceeriiieeriiieneseeeeee e 480033 Use Bell County (CID
480706) FIRM panels
0280 and 0345 dated
Feb. 15, 1984.

Wisconsin: New Richmond, City of, St. Croix County.*™ ... 550384 | July 16, 2004 .... July 16, 2004.

Texas: East Bernard, City of, Wharton County ..........ccceovneriiinencnens 480650 | July 22, 2004 Use Wharton County (CID
480652) FIRM panel
0150 dated Nov. 7, 2001.

New Hampshire: Loudon, Town of, Merrimack County.** . 330117 | Aug. 1, 2004 .. Aug. 1, 2004.

Georgia: Ailey, City of, Montgomery County.™ ................ 130360 | ...... do e Do.

Glenwood, City of, Wheeler County.™ .........ccccoriiinieiiinienieens 130419 | ...... [o [0 PRI Do.
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Ohio: Sherwood, Village of, Defiance County ..........ccceveeeeieeriienninenns 390859 | Aug. 9, 2004 .......ccceeiieenenn. Rescinded FHBM. Use De-
fiance County (CID
390143) FIRM panel
0105 dated Aug. 2, 1990.

Alabama: Ohatchee, Town of, Calhoun County .........c.ccccevereenienennne 010232 | Aug. 18, 2004 .......ccecvveuee. Use Calhoun County (CID
010013) FIRM panels
0025 and 0125 dated
Sept. 15, 1983.

Arkansas: Enola, City of, Faulkner County ..........cccccoooiviiiiniiinnnenn. 050589 | Aug. 23, 2004 ........ccoeeenen. Sept. 27, 1991—All Zone
C—No published FIRM.

Utah: Holladay, City of, Salt Lake County ........cccccceeriiiiiiniiinieneene 490253 | Aug. 24, 2004 .......ccceeueeee. Use Salt Lake County (CID
490102) FIRM panels
0312 and 0314 dated
Sept. 21,2001.

Georgia: Molena, City of, Pike County.** .... 130376 | Sept. 1, 2004 .... Sept. 1, 2004.

Kansas: Douglass, City of, Butler County 200489 | ...... dO i All Zone C—No Published
FIRM.

Arkansas: Springtown, Town of, Benton County ..........ccccccevviinieennnen. 050004 | Sept. 9, 2004 ........ceecvveneeen. Use Benton County (CID
050419) FIRM panel
0140 dated Sept. 18,
1991.

California: Rancho Cordova, City of, Sacramento County .................. 060772 | Sept. 15, 2004 ........cceenee. Use Sacramento County
(CID 060262) FIRM pan-
els 0205, 0210, 0215 and
0220 dated May 22,
2000.

Reinstatements
Arkansas: Tupelo, City of, Jackson County .........ccccccceeviiiieiiienenienenn. 050106 | June 4, 1975 Emerg.; Jan. | NSFHA.
23, 1979, Reg.; Aug. 16,
1988, Susp.; Jan. 30,
2004 Rein.
lllinois:
Freeburg, Village of, St. Clair County .........cccccovviriieniennenneeenn 170790 | Mar. 24, 1976, Emerg.; Nov. 5, 2003.
Jan. 18, 1980, Reg.; Nov.
7, 2003, Susp.; Feb. 4,
2004, Rein.
New Athens, Village of, St. Clair County .........ccccoeeeeiiiiiennienene. 170632 | Sept. 3, 1975, Emerg.; Mar. Do.

23, 1984, Reg.; Nov. 7,
2003, Susp.; Feb. 4,
2004, Rein.

Georgia: Hart County, Unincorporated Areas ..........ccccceceevereeneerennnn. 130467 | Sept. 26, 1978 Emerg.; Sept. 1, 1987.
Sept. 1, 1987, Reg;
Sept. 1, 1987, Susp.;
Mar. 12, 2004, Rein.

Ohio: Crown City, Village of, Gallia County ..........ccccceoiiiiiinieninene. 390187 | Apr. 22, 1983, Emerg.; July | Oct. 16, 2003.
5, 1983, Reg.; Oct. 22,
2003, Susp.; Apr. 1,
2004, Rein.

New Mexico: Eddy County, Unincorporated Areas .........cc.cccoeeeereenee 350120 | Oct. 22, 1975, Emerg.; Jan. | June 4, 1996.
18, 1989, Susp.; Apr. 22,
2004, Rein; Apr. 22,
2004, Reg.

Pennsylvania: Findley, Township of, Mercer County ...........ccccccovevuenne 421866 | Aug. 12, 1975, Emerg.; Feb. 4, 1983.
Feb. 4, 1983, Reg.; Sept.
2, 1993, Susp.; June 2,
2004, Rein.

lllinois:

Auburn, City of, Sangamon County .........cccccceeeeeenieiieeniieeneennee. 170944 | May 13, 1980, Emerg.; May 3, 2004.
Aug. 19, 1985, Reg.; May
4, 2004, Susp.; June 4,
2004, Rein.

Summerfield, Village of, St. Clair County ..........ccccevoeeiiiiriienneens 170636 | Aug. 11, 1976, Emerg; Nov. 5, 2003.
Aug. 10, 1979, Reg,;
Nov. 7, 2003, Susp.;
June 4, 2004, Rein.

Fayetteville, Village of, St. Clair County ..........cccceeieeniiiicnnenene 170628 | May 12, 1976, Emerg.; Nov. 5, 2003.

June 15, 1981, Reg,;
Nov. 7, 2003, Susp.;
June 9, 2004, Rein.
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Ohio: Evendale, Village of, Hamilton County ...........cccceiiiiiiniinnnnnnns

Alabama: Ragland, Town of, St. Clair County

Maine: Hope, Town of, Knox County

Nebraska: Talmage, Village of, Otoe County .........ccccceeveeniiinenncenene.

Minnesota: Brooklyn Park, City of, Hennepin County ............cccccoueeee.

Suspensions
North Carolina: Youngsville, Town of, Franklin County

lllinois: Auburn, City of, Sangamon County ..........ccccecerireeneiieneneens

Ohio: Evendale, Village of, Hamilton County ........c.cccccevcveiinvcncnennnn.

lllinois: Keyesport, Village of, Clinton County .........cccoveveiiinienieennen.

Minnesota: Brooklyn Park, City of, Hennepin County ..................

Greenwood, City of, Hennepin County .........cccccoceiiieiiiinieinieene

Minnetonka Beach, City of, Hennepin County .........ccccccovviiiiens

New Hope, City of, Hennepin County .........ccccoeveverenneneenienennn

Shorewood, City of, Hennepin County ..........cccoceniiiiniiicnennns

St. Anthony, City of, Hennepin County

Withdrawals
Alaska: Haines, City of, Haines Borough

West Virginia: Littleton, Town of, Wetzel County .........cccoccevinnennnnen.

390214

010190

230226

310167

270152

370494

170944

390214

170860

270152

270164

270174

270177

270185

270716

020008

540255

June 27, 1977, Emerg.;
Sept. 29, 1986, Reg.;
May 18, 2004, Susp.;
June 21, 2004, Rein.

June 26, 1975, Emerg.;
June 3, 1986, Reg.; June
3, 1986, Susp.; July 15,
2004, Rein.

Apr. 5, 1976, Emerg.; Feb-
ruary 19, 1986, Reg.;
Feb. 19, 1986, Susp.;
July 23, 2004, Rein.

Dec. 23, 1974, Emerg.;
June 1, 1982, Reg.; June
1, 1982, Susp.; Aug. 9,
2004, Rein.

Feb. 5, 1974, Emerg.; May
17, 1982, Reg.; Sept. 3,
2004, Susp.; Sept. 27,
2004, Rein.

June 30, 1997, Emerg.;
Jan. 19, 2001, Reg., Jan.
17, 2004, Susp.

May 13, 1980, Emerg.;
Aug. 19, 1985, Reg.; May
4, 2004, Susp.

June 27, 1977, Emerg.;
Sept. 29, 1986, Reg.;
May 18, 2004, Susp.

July 19, 1978, Emerg.; Aug.
19, 1985, Reg.; June 3,
2004, Susp.

Feb. 5, 1974, Emerg.; May
17, 1982, Reg.; Sept. 3,
2004, Susp.

July 25, 1975, Emerg.; Dec.
26, 1978, Reg.; Sept. 3,
2004, Susp.

June 9, 1975, Emerg.; June
22, 1984, Reg.; Sept. 3,
2004, Susp.

July 2, 1975, Emerg.; Jan.
2, 1981, Reg.; Sept. 3,
2004, Susp.

Apr. 8, 1975, Emerg.; Dec.
4, 1979, Reg.; Sept. 3,
2004, Susp.

Feb. 26, 1998, Emerg.;
Sept. 2, 2004, Reg;
Sept. 3, 2004, Susp.

June 16, 2004

Sept. 27, 2004 .......ccceeueneee

May 17, 2004.

June 3, 1986.

Feb. 19, 1986.

Aug. 9, 2004.

Sept. 2, 2004.

Jan. 16, 2004.

May 3, 2004.

May 17, 2004.

June 2, 2004.

Sept. 2, 2004.

Do.

Do.

Do.

Do.

Do.

May 1, 1987 (Community
disincorporated and the
area was absorbed into
the surrounding Borough
which does not partici-
pate in the NFIP.)

Aug. 24, 1984 (On Aug. 10,
2004, Headquarters re-
ceived a request from
State Office of Emer-
gency Management with
concurrence from the Re-
gional Office requesting
that the Town of Littleton
be removed from the
NFIP).



Federal Register/Vol. 69, No. 248/ Tuesday, December 28, 2004 /Rules and Regulations 77655
State/location ComNn;unity Effective date of eligibility Current effective map date
NFIP Community Suspension Rescissions
Region V
Ohio: Medina County, Unincorporated Areas ..........cccccvvveeeneeceerennnn. 390378 | Dec. 2, 2003, Suspension Dec. 2, 2003.
Notice Rescinded.
Region Vi
Kansas: Gridley, City of, Coffey County ........ccccceeeiiiiiriieniiinienecee 200064 | ...... [o (o VR UPRPR Do.
Region Il
Pennsylvania:
College, Township of, Centre County .........cccccevveiieeeieeniiennieene 420259 | Dec. 16, 2004, Suspension | Dec. 16, 2004.
Notice Rescinded.
Harris, Township of, Centre County .......c..cccoeceeiiieiienieniineiiees 420262 | ...... dO e Do.
Region I
New York: Dover, Town of, Duchess County ........ccccccccevviieeenieeeennen. 361335 | Jan. 2, 2004, Suspension Jan. 2, 2004.
Notice Rescinded.
Region |
Massachusetts: Chelmsford, Town of, Middlesex County .................. 250188 | Jan. 16, 2004, Suspension | Jan. 16, 2004.
Notice Rescinded.
Region IV
North Carolina:
Columbia, Town of, Tyrrell County .........ccooeeeerirrieniieiee e 370233 Do.
Franklin County, Unincorporated Areas ..........cccceveeeeiieeneesieeennns 370377 Do.
Franklinton, Town of, Franklin County ..........cccccccoeiiinniiiiniinene. 370497 Do.
Louisburg, Town of, Franklin County .........ccccceeiniiienenieeniniens 370098 Do.
Region VI
Nebraska:
Axtell, Village of, Kearney County .........cccevieiiiiiniiiiicniinieeenn 310344 | ...... dO e Do.
Kearney County, Unincorporated Areas ..........cccceveevveeneenncene 310448 | ...... (o [o RPN Do.
Minden, City of, Kearney County ..........cccoovviiiniiiiniiiccie 310389 | ...... dO i, Do.
Region llI
Virginia: Bristol, Independent City .........cccccevriiiiiiniinnieniecree e 510022 | Feb. 4, 2004, Suspension Feb. 4, 2004.
Notice Rescinded.
Region V
lllinois:
Hanover Park, Village of, Cook County, Du Page County .......... 170099 Do.
Schaumburg, Village of, Cook County, Du Page County ............ 170158 Do.
Cook County, Unincorporated Areas ..........cccoceeeevviieneiienennns 170054 Do.
Region V
Ohio:
Fayette County, Unincorporated Areas ...........ccocceeveenveenenneeennn 390164 | Mar. 2, 2004, Suspension Mar. 2, 2004.
Notice Rescinded.
Jeffersonville, Village of, Fayette County .........ccccooveviiniiinieennen. 390165 | ...... dO s Do.
Washington Court House, City of, Fayette County ............ccc....... 390166 | ...... O i Do.
Region llI
Pennsylvania:
Anthony, Township of, Lycoming County ...........ccecevvieenienieennnen. 420971 | Mar. 16, 2004, Suspension | Mar. 16, 2004.
Notice Rescinded.
Armstrong, Township of, Lycoming County ..........cccccceevcirriennnen. 420635 Do.
Bastress, Township of, Lycoming County ..........cccccceevviiieenncenne. 422472 Do.
Brady, Township of, Lycoming County 421169 Do.
Brown, Township of, Lycoming County 420636 Do.
Cascade, Township of, Lycoming County .........ccccveueeiiirienninnne 421837 Do.
Clinton, Township of, Lycoming County ..........cccoceeveerieinieenieene 420637 Do.
Cogan House, Township of, Lycoming County ........cccccccevcueeninenne 421838 Do.
Cummings, Township of, Lycoming County ..........ccccceeviiriennnnnne 420638 Do.
Duboistown, Borough of, Lycoming County ...........cccceveveenreniennn. 420639 Do.
Eldred, Township of, Lycoming County .........cccceeverernieneenrenennn. 421839 Do.
Fairfield, Township of, Lycoming County ........c.cccccevonnenenniennnnn 420972 Do.
Franklin, Township of, Lycoming County .........c.cccoceeevieenennieeenn 420973 Do.
Gamble, Township of, Lycoming County .........cccccecvrviniiieenennns 420974 Do.
Hepburn, Township of, Lycoming County ..........cccocceeviirieinenennn 420640 Do.
Hughesville, Borough of, Lycoming County ........c..ccccevevcienininenns 420641 Do.
Jackson, Township of, Lycoming County ...........ccooevvvveniinieennnen. 422601 Do.
Jersey Shore, Borough of, Lycoming County .........ccccvvveeiinennnne 420642 Do.
Jordan, Township of, Lycoming County .........cccccvvvrieenienneennnen. 422596 Do.
Lewis, Township of, Lycoming County .........c.ccccevereeneneeneneeenn 420643 Do.
Limestone, Township of, Lycoming County .........cccccevverievnenenen 422588 Do.
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Loyalsock, Township of, Lycoming County ..........ccccevvueeniniiieennns 421040 Do.
Lycoming, Township of, Lycoming County ...........ccccceiiverninnnne. 420644 Do.
McHenry, Township of, Lycoming County ..........ccccccceenereenienennn 420975 Do.
Mclintyre, Township of, Lycoming County ...........ccocoeviiiiinnenene 420645 Do.
McNett, Township of, Lycoming County ..........cccceeererneneenreneennn 422597 Do.
Mifflin, Township of, Lycoming County .........cccccceeniiienenenneneenn 422590 Do.
Mill Creek, Township of, Lycoming County .........c.ccccenereeniennenns 421845 Do.
Montgomery, Borough of, Lycoming County ..........cccceeereenienienne. 420646 Do.
Montoursville, Borough of, Lycoming County .........cccccceeievnnenen. 420648 Do.
Moreland, Township of, Lycoming County ..........cccceeciiniiinieeennns 421846 Do.
Muncy Creek, Township of, Lycoming County . 420650 Do.
Muncy, Borough of, Lycoming County ............. 420649 Do.
Muncy, Township of, Lycoming County ..........ccccceeveenieinenneeennn 421847 Do.
Nippenose, Township of, Lycoming County .........cccceveerieenenenne 420651 Do.
Old Lycoming, Township of, Lycoming County ..........cccccevvuvriuennne 420652 Do.
Penn, Township of, Lycoming County .........c.cccceoirieeiieiieenenene 421848 Do.
Piatt, Township of, Lycoming County .........cccccceveenenennenennennnnn 420653 Do.
Picture Rocks, Borough of, Lycoming County .........ccccceecveninnens 420654 Do.
Pine, Township of, Lycoming County ..........ccccoeveeiiiennenennienenn 420954 Do.
Plunketts Creek, Township of, Lycoming County .........c.ccccevuee. 420655 Do.
Porter, Township of, Lycoming County ...........ccoceeiieniiiinieeiieennns 420656 Do.
Salladasburg, Borough of, Lycoming County ........ccccccecoeerivirninene 420657 Do.
Shrewsbury, Township of, Lycoming County ............cccoceeeiiinnenne 421148 Do.
South Williamsport, Borough of, Lycoming County .........c.cccccec.... 420658 Do.
Susquehanna, Township of, Lycoming County ..........ccccccvvueenienne 420659 Do.
Upper Fairfield, Township of, Lycoming County ...........cccccevuennee. 420660 Do.
Washington, Township of, Lycoming County ..........ccccceecerneennnen. 422613 Do.
Watson, Township of, Lycoming County ..........cccceeeeeiieniienieennnen. 420661 Do.
Williamsport, City of, Lycoming County .........c.ccccovniiienenienennns 420662 Do.
Wolf, Township of, Lycoming County .........cccceeeeeeerieienienieenennens 420663 Do.
Woodward, Township of, Lycoming County .........c.cccecerveervreencns 420664 Do.
Region V
Ohio:
Bexley, City of, Franklin County .........ccccoevveiiininiienieeeeeeeee 390168 Do.
Columbus, City of, Fairfield County, Franklin County .................. 390170 Do.
Dublin, City of, Delaware County, Franklin County ...................... 390673 Do.
Franklin County, Unincorporated Areas .................. 390167 Do.
Grandview Heights, City of, Franklin County 390172 Do.
Grove City, City of, Franklin County ..........cccoooiiieiiiiiiiiiieeeene 390173 Do.
Marble Cliff, Village of, Franklin County ..........cccccoeveeniinicnnenene 390896 Do.
Obetz, Village of, Franklin County .............. 390176 Do.
Upper Arlington, City of, Franklin County 390178 Do.
Region I
New York:
Blenheim, Town of, Schoharie County ..........ccccoceriiiniiiiinnieenn 361580 | Apr. 2, 2004, Suspension Apr. 2, 2004.
Notice Rescinded.
Broome, Town of, Schoharie County .........ccccceviiiieniiiiinnieee 361431 Do.
Cobleskill, Town of, Schoharie County ..........cccocviiiiiiiiiiennienne 361573 Do.
Cobleskill, Village of, Schoharie County .........cccccceiiiiiiiienienne 360743 Do.
Esperance, Town of, Schoharie County ..........ccccooeieeienennenene. 361194 Do.
Esperance, Village of, Schoharie County ...........cccccoeviiiienninnne. 361542 Do.
Schoharie, Village of, Schoharie County ...........cccoviieiiiiniiiieens 361061 Do.
Sharon Springs, Village of, Schoharie County ...........ccccccvveenieene 361549 Do.
Wright, Town of, Schoharie County ..........cccceeiiniiinicniiciecee, 361202 Do.
Region V
Minnesota: Jackson, City of, Jackson County 270213 | ...... [0 [o SRR Do.
Region X
Oregon:
Talent, City of, Jackson County ........cccoeeeiiriiinniiiiiee e, 410100 April | Apr. 16, 2004, Suspension | Apr. 16, 2004.
Notice Rescinded.
Tillamook, City of, Jackson County .........cccccceeeieiniiiieenienieenen. 410202 | ...... [o [0 RO RUURIN Do.
Region V
lllinois:
Auburn, City of, Sangamon County .........cccecceerieeniieineenieeneenenn 170944 | May 3, 2004, Suspension May 3, 2004.
Notice Rescinded.
Chatham, Village of, Sangamon County ...........cccocevieiiiiniienieens 170601 | ...... dO s Do.
Divernon, Village of, Sangamon County .........cccccevieviiiieenincenn 170949 | ...... dO s Do.
Jerome, Village of, Sangamon County ............cccconiiiiiininninnnns 171004 | ...... dO i, Do.
Leland Grove, City of, Sangamon County . 170925 Do.
Loami, Village of, Sangamon County .........ccccccereirieeneenieeneeenne 170795 Do.
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Pawnee, Village of, Sangamon County ...........cccceeveerieniennenene. 170602 Do.
Pleasant Plains, Village of, Sangamon County .........cc.ccccevinienne. 170798 Do.
Riverton, Village of, Sangamon County ..........cccceeereenenenniennenn 170603 Do.
Rochester, Village of, Sangamon County ..........ccccecveerereenieninnnn. 170840 Do.
Sangamon County, Unincorporated Areas ..........ccccceeenvieeniennnns 170912 Do.
Sherman, Village of, Sangamon County ............cccccoeiiiiiniininnns 170969 Do.
Springfield, City of, Sangamon County .........c.ccccvvvcieniirieennenns 170604 Do.
Thayer, Village of, Sangamon County ............cccccviiiiiiiiiniinnnns 170804 Do.
Williamsville, Village of, Sangamon County ...........cccccovviieninnene 171041 Do.
Region I
New Jersey: Greenwich, Township of, Warren County ............... 340483 | May 17, 2004 Suspension May 17, 2004.
Notice Rescinded.
New York:
Schuyler Falls, Town of, Clinton County .........cccocoevieiiiiniiennieene 360172 Do.
Victor, Village of, Ontario County ..........ccceiiiiiiiiiieiieiieeeee. 361648 Do.
Woodstock, Town of, Ulster County .........ccccceevieiniiiieenienieeen, 360868 Do.
Region V
Ohio:
Addyston, Village of, Hamilton County ..........cccociniiiiniiicncnnns 390205 Do.
Amberley, Village of, Hamilton County ............. 390206 Do.
Arlington Heights, Village of, Hamilton County 390207 Do.
Blue Ash, City of, Hamilton County ........ccccceceininiiiniiciecnecee 390208 Do.
Cincinnati, City of, Hamilton County ...........cccccccoiiiiiiiiiiiiiiies 390210 Do.
Cleves, Village of, Hamilton County .............. 390211 Do.
Elmwood Place, Village of, Hamilton County 390213 Do.
Fairfax, Village of, Hamilton County ..........cccccceeniniiiniiinciiice 390215 Do.
Glendale, Village of, Hamilton County ..........ccccoooiiiiiiiiiieiens 390217 Do.
Greenhills, Village of, Hamilton County ........c.cccooiiiiiiiiniienieene 390219 Do.
Hamilton County, Unincorporated Areas ...........ccccceveeienernieniennn. 390204 Do.
Harrison, City of, Hamilton County .........ccccevoeiiiiiieeniiieeecee 390220 Do.
Indian Hill, Village of, Hamilton County ............cccoiiiiiiiicnnnene. 390221 Do.
Lockland, Village of, Hamilton County ........c.ccccooiriieniinienneeene 390223 Do.
Loveland, City of, Hamilton County ........c.cccocciiiiiiiiniiiiiceiee 390068 Do.
Madeira, City of, Hamilton County .........ccccceeiiiniiiiiiniinieeiiee 390225 Do.
Montgomery, City of, Hamilton County ...........ccccviiiiineniiiniennens 390228 Do.
Mount Healthy, City of, Hamilton County ... 390229 Do.
Newtown, Village of, Hamilton County ....... 390230 Do.
North Bend, Village of, Hamilton County .........c.cccocoiviiiiiiniicenn 390231 Do.
North College Hill, City of, Hamilton County ..........c.ccceceveriininnne. 390232 Do.
Reading, City of, Hamilton County .........ccccceeiiiiiniiiniiinecneeee 390234 Do.
Sharonville, City of, Hamilton County ........c.cccccevviiniiiiniinnenee 390236 Do.
Springdale, City of, Hamilton County .........ccccoceviiiiiiininieeeee 390877 Do.
St. Bernard, City of, Hamilton County ............ccooiiiiiiiiiiiiis 390235 Do.
Terrace Park, Village of, Hamilton County . 390633 Do.
Woodlawn, Village of, Hamilton County ..... 390239 Do.
Wyoming, City of, Hamilton County ..........cccceeiiiniiiniinieeieeen, 390240 Do.
Region Viil
North Dakota:
Fort Yates, City of, Sioux County .........cccceceiiiiiiiiiinnie e 380111 Do.
Sioux County, Unincorporated Areas ...........ccccerveereeeneerieeeneenns 380321 Do.
Solen, City of, Sioux CoUNtY .......cccoiiiiiiiiiiee e 380114 Do.
Standing Rock Indian Reservation, Sioux County ..........ccccevueenee 380697 Do.
South Dakota:
Blunt, City of, Hughes County .........cccocviiiiiiiiniiinsieeeee s 460039 Do.
Corson County, Unincorporated Areas ........c.ccccuveeveneeieenieninenns 460237 Do.
Fort Pierre, City of, Stanley County .......ccccceoeiniiriienieiieeneee 465419 Do.
Hughes County, Unincorporated Areas ...........cccceeereenienennieniennn. 460271 Do.
Pierre, City of, Hughes County ..........ccocirriiiiiiiiiiiee e 460040 Do.
Standing Rock Indian Reservation, Corson County ...........c..c...... 461219 Do.
Stanley County, Unincorporated Areas ........cc.cccocveeveeeneerieeeneenns 460287 Do.
Region IV
North Carolina:
Alliance, Town of, Pamlico County .........ccccoeceeiiirniiniiieiieeeeen. 370404 | July 2, 2004 Suspension July 2, 2004.
Notice Rescinded.
Bayboro, Town of, Pamlico County ........ccccoceiiiiiiiinniiiiieee 370183 Do.
Bridgeton, Town of, Craven County . 370436 Do.
Havelock, City of, Craven County ........ 370265 Do.
Jones County, Unincorporated Areas .. 370379 Do.
Kinston, City of, Lenoir County ............. 370145 Do.
LaGrange, Town of, Lenoir County ........cccccoeeeerivrieenieeneeneeene 370579 Do.
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Maysville, Town of, Jones County ........cccecoeeriieerirrieenieeee e 370330 Do.
Minnesott Beach, Town of, Pamlico County . 370418 Do.
New Bern, City of, Craven County ................ 370074 Do.
Oriental, Town of, Pamlico County ..........cceceeiiiiiiiiiiiic e 370279 Do.
Pamlico County, Unincorporated Areas ..........ccccooeeveenereeneninnnns 370181 Do.
Pollocksville, Town of, Jones County ..........cccccoeiiiiiiinininnnne. 370142 Do.
Stonewall, Town of, Pamlico County ..........ccccecerrieiniinienniieeiene 370437 Do.
Trenton, Township of, Jones County .........cceceevirieiinecicnenens 370141 Do.
Vanceboro, Town of, Craven County ........cccccceceemvvrieenieeneennen. 370075 Do.
Vandemere, Town of, Pamlico County .........ccccceeniiiiieniieniennnen. 370438 Do.
Region V
Wisconsin: New Richmond, City of, St. Croix County ...........ccccccoueeeee. 550384 | July 16, 2004, Suspension | July 16, 2004.
Notice Rescinded.
Region Vii
Nebraska:
Dunbar, Village of, Otoe County .........ccceveeiieeiiiieiienieeiee e 310163 | Aug. 4, 2004, Suspension Aug. 4, 2004.
Notice Rescinded.
Otoe County, Unincorporated Areas ..........cccoceeveereeeneerieeenennne 310462 | ...... [o (o R Do.
Region V
Minnesota:
Brooklyn Center, City of, Hennepin County .........cccccoeviiiinninene 270151 | Sept. 2, 2004, Suspension | Sept. 2, 2004
Notice Rescinded.
Camplin, City of, Hennepin County .........cccccceviiiieinieinienieeieene 270153 Do.
Corcoran, City of, Hennepin County .........cccooeevinieienenienennens 270155 Do.
Crystal, City of, Hennepin County ........c.cccoceeviiiiiinieeiicnieeieens 270156 Do.
Dayton, City of, Hennepin County ..........ccoceeviiniiniieniiiieeneeeee 270157 Do.
Deephaven, City of, Hennepin County .........c.cccevereeneneenieneenn 270158 Do.
Eden Prairie, City of, Hennepin County ..........cccccoveviineiieneninens 270159 Do.
Edina, City of, Hennepin County ..........ccccceeeririineniienesieneneens 270160 Do.
Excelsior, City of, Hennepin County .........ccccoovveeneiennenensenene 270161 Do.
Greenfield, City of, Hennepin County ..........ccccceriiiiiiniinniineiieene 270673 Do.
Hanover, City of, Hennepin County County and Wright County .. 270540 Do.
Hopkins, City of, Hennepin County ........cccccooeiiiniinnieeneeneeee 270166 Do.
Independence, City of, Hennepin County .. 270167 Do.
Long Lake, City of, Hennepin County .........cccccooeiiiiiiincnninnne 270168 Do.
Loretto, City of, Hennepin County ........cccccoviieiniiisienicceeeeee 270659 Do.
Maple Plain, City of, Hennepin County ...... 270170 Do.
Medicine Lake, City of, Hennepin County .. 270690 Do.
Medina, City of, Hennepin County ........c.cccccevireeneieeneneeneneene 270171 Do.
Minneapolis, City of, Hennepin County ........c.cccccooiiiieneiieineninens 270172 Do.
Minnetonka, City of, Hennepin County .........c.cccceviiinnenennicnnne 270173 Do.
Minnetrista, City of, Hennepin County .........cccccoeeviiieienennenenn 270175 Do.
Orono, City of, Hennepin County ........cccccoeiieiiiiieniiceie e 270178 Do.
Plymouth, City of, Hennepin County ..........ccccceeriiiinniiniennieee 270179 Do.
Richfield, City of, Hennepin County .......cc.cccooiriiininnienniiiieens 270180 Do.
Robbinsdale, City of, Hennepin County ..........ccoccoevieiieinennneenn 270181 Do.
Rockford, City of, Hennepin County .........ccccoovveiiiiniiicnccnene 270182 Do.
Spring Park, City of, Hennepin County ..........cccccoiiiiiiniiiinns 270186 Do.
St. Bonifacius, City of, Hennepin County ..........cccccoveiiiiniiinnens 270183 Do.
St. Louis Park, City of, Hennepin County .........cccceveiiiiniinnnens 270184 Do.
Tonka Bay, City of, Hennepin County .........cccoceevniiiininicnenens 270187 Do.
Wayzata, City of, Hennepin County ..........cccoovovevinieninicncneenens 270188 Do.
Woodland, City of, Hennepin County .........cccocvevirieiiniecicnennns 270189 Do.
Region VI
Nebraska:
Desbhler, City of, Thayer County ........cccccceveeiiieenienieenie e 310218 | Sept. 30, 2004 Suspension | Sept. 30, 2004
Notice Rescinded.
Hebron, City of, Thayer County .........cccceccereeneneeneneeeseee e 310219 Do.
Hubbell, Village of, Thayer County ........c.ccoceevereenenenieneneniennn 310220 Do.
Stanton, City of, Stanton County .........cccccoeiiiiiiiiinniiieeee 310217 Do.
Stanton County, Unincorporated Areas ...........ccceveeveeresieenenenns 310478 Do.
Thayer County, Unincorporated Areas .........cccoceemeeeeeeeneeeneennns 310479 Do.
Region Vil
Montana: Fort Peck Indian Reservation 300187 | ...... [0 o T Do.

*do and Do. = ditto.

** Designates communities converted from Emergency Phase of participation to the Regular Phase of participation.

Code for reading third and fourth columns: Emerg.—Emergency; Reg.—Regular; Rein.—Reinstatement; Susp.—Suspension; With.—With-
drawn; NSFHA—Non Special Flood Hazard Area.
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(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

David I. Maurstad,

Acting Director, Mitigation Division,
Emergency Preparedness and Response
Directorate.

[FR Doc. 04—28321 Filed 12—27-04; 8:45 am]
BILLING CODE 6718-05-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration for Children and
Families

45 CFR Part 303

Child Support Enforcement Program;
Reasonable Quantitative Standard for
Review and Adjustment of Child
Support Orders

AGENCY: Office of Child Support
Enforcement (OCSE), Health and
Human Services (HHS).

ACTION: Interim final rule with comment
period.

SUMMARY: This interim final rule revises
existing regulations on review and
adjustment of child support orders to
reinstate a rule which was in place since
1993. The change permits States to once
again use reasonable quantitative
standards in adjusting an existing child
support award amount after conducting
a review of the order, regardless of the
method of review used.

DATES: These regulations are effective
December 28, 2004. Consideration will
be given to comments received February
28, 2005.

ADDRESSES: Send comments to: Office of
Child Support Enforcement,
Administration for Children and
Families, 370 L’Enfant Promenade, SW.,
4th floor, Washington, DC 20447.
Attention: Director, Division of Policy,
Mail Stop: OCSE/DP. Comments will be
available for public inspection Monday
through Friday 8:30 a.m. to 5 p.m. on
the 4th floor of the Department’s offices
at the above address. To download an
electronic version of the rule, you may
access http://www.regulations.gov. You
may also transmit written comments
electronically via the Internet at http://
www.regulations.acf.hhs.gov.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Matheson, Division of Policy,
OCSE, 202—401-9386, e-mail:
ematheson@acf.hhs.gov. Deaf and
hearing-impaired individuals may call
the Federal Dual Party Relay Service at
1-800-877-8339 between 8 a.m. and 7
p.m. eastern time.

SUPPLEMENTARY INFORMATION:

Statutory Authority

The provisions of this regulation
pertaining to review and adjustment of
child support orders are published
under the authority granted to the
Secretary by section 466(a) of the Social
Security Act (the Act), 42 U.S.C. 666(a).
Section 466(a) requires each State to
have in effect laws requiring the use of
specified procedures, consistent with
this section of the Act and regulations
of the Secretary, to increase the
effectiveness of the Child Support
Enforcement program. Review and
adjustment of support orders at section
466(a)(10) of the Act is one of the
required procedures.

Justification for Interim Final Rule

The Administrative Procedure Act
requirements for notice of proposed
rulemaking do not apply to rules when
the agency finds that notice is
impracticable, unnecessary or contrary
to the public interest. We find proposed
rulemaking unnecessary and contrary to
the public interest, because the rule is
not imposing new requirements or
burdens on States, but is removing an
administrative requirement and burden
on agencies and families that was added
to the technical corrections final
regulation published in the Federal
Register on May 12, 2003 (68 FR 25293).
Without opportunity for public
comment, that regulation implemented
a substantive change to prior policy that
was not warranted under any
intervening amendment to the relevant
statute. The change required States to
adjust an order for support after a
guidelines review, regardless of the
amount by which the existing order is
found to deviate from the State’s
support guidelines. The statute, as in
effect before and after this change,
provided that such adjustments were
only required “if appropriate.” Prior to
that regulation, since 1993, States could
apply a reasonable quantitative standard
for adjustment of an order regardless of
the method of their review of the order.
This regulation reinstates the prior rule
with opportunity for public comment.
Because the regulatory change
published on May 12 did not allow for
public comment, and this rule merely
reinstates the prior regulation which
was issued pursuant to notice and
comment, advance notice is
unnecessary.

Background

1992 Regulations

Under the authority of sections
466(a)(10) and 1102 of the Act, OCSE
published regulations on review and
adjustment of child support orders in

1992. They were effective in October,
1993. In the preamble to that regulation,
the basis for seeking an adjustment to an
order was described as paraphrased
below.

In the 1992 regulation, 45 CFR
303.8(d) specified the requirements
States had to meet in seeking
adjustments to child support orders in
IV-D cases. Paragraph (d)(1) required
that an inconsistency between the
existent child support order amount and
the amount of child support which
resulted from application of the State
guidelines must be an adequate basis,
under State law, for petitioning for an
adjustment of an order in a IV-D case,
whether or not the order was
established using guidelines.

Paragraph (d)(2) of the 1992
regulation provided for an exception
that allowed States to establish a
quantitative standard based upon either
a fixed dollar amount or percentage, or
both, as a basis for determining whether
an inconsistency is adequate grounds
for petitioning for adjustment of the
order. That quantitative standard, or
threshold, was to be used as a basis for
determining whether the inconsistency
was sufficient to justify proceeding with
a petition or motion for adjustment of an
award, not as a criterion for deciding
whether to review. Threshold standards
were not needed if States adjusted all
orders regardless of the degree of
inconsistency with the guidelines.
However, thresholds could serve to
prevent inundating the adjustment
process with cases in which the
variance was minimal between the
current order amount and the amount
that would result from an application of
the guidelines.

The quantitative standard permitted
by the 1992 regulation was meant to be
used as a post-review decision-making
tool. It was not intended to restrict the
use of guidelines in setting and
modifying support nor to limit the
authority of the court or other authority
to find, in a particular case, that an
award based on guidelines was unfair or
inappropriate. In making any
adjustment to the amount of support,
the judicial or administrative process
still had to apply the State guidelines.
Under regulations at 45 CFR 302.56,
Guidelines for setting child support
awards, the child support award
calculated to be due under the
guidelines was rebuttably presumed to
be the correct amount of support to be

paid.
1997 Action Transmittal

OCSE issued policy on review and
adjustment of orders in OCSE-AT-97—
10 on July 30, 1997, in response to
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provisions of Pub. L. 104-193, the
Personal Responsibility and Work
Opportunity Reconciliation Act of 1996,
relating to review and adjustment. In
that action transmittal, OCSE continued
to permit States to use a reasonable
quantitative standard for determining
whether or not to adjust an order.
Pertinent questions and answers from
the action transmittal are summarized
below.

Q. 4. Does the requirement to “adjust
the order in accordance with the
guidelines * * * if the amount * * *
differs” preclude a State law providing
a threshold deviation of, for example,
15% before an adjustment is deemed
appropriate?

A. No. Section 466(a)(10)(A)(i)(I) of
the Act, as amended by section 351 of
Pub. L. 104-193, does not preclude a
State law from providing a threshold
deviation before an adjustment of an
order is appropriate. First of all,
according to section 466(a)(10)(A)(i) of
the Act, the State must take “into
account the best interests of the child
involved.” A small reduction in
support, or even an increase, because of
a deviation in the guidelines’ amount
might not be in the child’s best interests.
Secondly, statute and regulations allow
the State to adjust the order, or
determine that there should be no
adjustment, if appropriate, in
accordance with the State’s guidelines
for setting child support awards. Given
the latitude States have to apply cost-of-
living adjustments, or to set thresholds
if they use automated methods, it was
stated that there was similar latitude for
States to determine that small
deviations are “inappropriate” for
adjustment.

Given the complexity of the most
States” review and adjustment process,
as well as State child support
guidelines, it may not be in the child’s
best interest for parents, child support
agencies, and courts to wrangle over
very small amounts of money. The
application of child support guidelines
often involves far more than a simple
calculation of a portion of a parent’s
income. Both the review process and the
adjustment process are time-consuming
and involve multiple parties in most
States. Despite authority in the Federal
statute, very few States have automated
review processes in place and about half
the States have court-based systems for
adjusting orders.

Q. 7. Under section 466(a)(10)(A)()(I)
of the Act, does ““if appropriate” mean
that if a State reviews a case under the
3-year cycle provision using State
guidelines, it can determine not to
adjust the order if the inconsistency
between the current order and the

guideline’s amount does not meet the
“reasonable quantitative standard
established by the State”?

A. Yes. Under section
466(a)(10)(A)(1)(I) of the Act, the
language ‘““if appropriate, adjust the
order” is consistent with regulations
which said that, if a State reviews a case
under the 3-year cycle provision using
State guidelines, it can determine not to
adjust the order if the inconsistency
between the current order and the
guideline amount does not meet the
“reasonable quantitative standard
established by the State”. Under the
regulations, the State could establish a
reasonable quantitative standard based
upon either a fixed dollar amount or
percentage, or both, as a basis for
determining whether an inconsistency
between the existent child support
award amount and the amount of
support which resulted from application
of the guidelines was adequate grounds
for petitioning for adjustment of the
order. Therefore, a reasonable
quantitative standard could be used to
determine not to adjust the order.

Q. 8. Is it only under section
466(a)(10)(A)(1)II) that a State can
establish a standard for determining
when an adjustment is warranted?

A. No. Under both sections
466(a)(10)(A)(1)(I) (guidelines review)
and (III) (automated review), as
amended by section 351 of Pub. L. 104—
193, it is appropriate for the State to use
its threshold standard to determine if an
adjustment is appropriate.

Q. 10. Under section 466(a)(10)(A)(ii)
of the Act does “if appropriate” mean
that a State can determine not to
(re)adjust the order if the inconsistency
between current and guideline support
does not merit an adjustment based on
the “reasonable quantitative standard
established by the State”?

A. Yes. Under section 466(a)(10)(A)(ii)
of the Act (opportunity to contest an
adjustment), a State can determine not
to (re)adjust the order if the
inconsistency between current and
guideline support does not merit an
adjustment based on the reasonable
quantitative standard established by the
State.

Provisions of the Regulation

In OCSE-AT-97-10, OCSE said it was
working on a regulation to eliminate
inconsistencies between title IV-D
regulations and Pub. L. 104-193. That
regulation was published in the Federal
Register on May 12, 2003. (68 FR
25293). That regulation did not retain
the regulatory policy described above.
Rather, it limited use of the reasonable
quantitative standard to adjustments in
cases that were reviewed by automated

methods. In the preamble to the May 12
rule, we said: “We are revising
paragraph (c) to clarify that States may
use a quantitative standard only in cases
involving the use of automated methods
in accordance with section
466(a)(10)(A)(1)(I) of the Act. That
section alone refers to orders being
“eligible for adjustment,” recognizing
there might be some standard set to
determine eligibility for adjustment. The
other two methods of review (guidelines
and cost-of-living) do not contain this
language. Sections 303.8(a) and (d)
through (f) remain as published in the
interim final rule.”

The change to paragraph (c) in the
May 12 final rule was not required by
any change in the underlying statute,
and it clearly was not mandated by Pub.
L. 104-193, as the statute was
interpreted in OCSE-AT-97-10. Nor
should the change have been issued in
a final rule without opportunity for
comment. The interim final regulation
in today’s Federal Register reinstates
the original rule with opportunity for
public comment.

Under this interim rule a State may
establish a reasonable quantitative
standard, based on either a fixed dollar
amount or percentage, or both, as a basis
for determining whether an
inconsistency between the existent
child support award amount and the
amount of support determined as a
result of a review is adequate grounds
for petitioning for adjustment of the
order, regardless of the method of
review. This interim final rule allows
States to manage their resources and
refrain from unreasonably small order
adjustments that may be costly and
perhaps involve changes to States’
automated systems. Most States’ review
and adjustment process, as well as State
child support guidelines, are complex
and lengthy. The application of child
support guidelines often involves far
more than a simple calculation of a
portion of a parent’s income, including
decisions with respect to child care,
health insurance, and extraordinary
medical expenses. Both the review
process and the adjustment process are
time-consuming and involve multiple
parties in most states. Despite authority
in the Federal statute for automated
review and adjustment and cost-of-
living increases, very few States have
these automated review processes in
place and about half the States have
court-based, rather than administrative,
systems for adjusting orders.

The rule minimizes the burden, stress
and uncertainty families would face in
opening up the orders to change despite
little anticipated gain. In addition, the
rule reduces complex agency and
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tribunal record-keeping that could lead
to errors and lessens the burden on
employers who would need to respond
to constantly adjusting income
withholding orders to address small
differences in the amount withheld.

It is important to note that § 303.8
continues to require States to review
child support orders at least every 3
years, upon request of a parent in any
case, and upon request of the State if
there is an assignment of support rights
under title IV-A of the Act, and make
adjustments, if appropriate, if the
reasonable quantitative standard for an
adjustment is met. Further, under
paragraph (b)(5) of this section, a State
must have procedures under which a
parent or other person who has standing
may request a review and adjustment
outside the regular 3-year (or shorter)
cycle, and if the requesting party
demonstrates a substantial change in
circumstance, the State must adjust the
order in accordance with its support
guidelines.

Paperwork Reduction Act of 1995

No new information collection
requirements are imposed by these
regulations, nor are any existing
requirements changed as a result of their
promulgation. Therefore, the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)), regarding reporting and record
keeping, do not apply.

Regulatory Flexibility Analysis

The Secretary certifies, under 5 U.S.C.
605(b), as enacted by the Regulatory
Flexibility Act (Pub. L. 96-354), that
this rule will not result in a significant
impact on a substantial number of small
entities. The primary impact is on State
governments. State governments are not
considered small entities under the Act.

Regulatory Impact Analysis

Executive Order 12866 requires that
regulations be reviewed to ensure that
they are consistent with the priorities
and principles set forth in the Executive
Order. The Department has determined
that this rule is consistent with these
priorities and principles because there
is broad agreement among state IV-D
agencies that removal of the burden, and
reinstatement of prior policy, is
necessary. Individuals, either those
owing or those entitled to receive child
support, will not be harmed, as only
small adjustments (either up or down)
in the amount of the child support
obligation will be avoided. This
regulation is considered a ““significant
regulatory action” under 3f of the
Executive Order, and therefore has been

reviewed by the Office of Management
and Budget.

Unfunded Mandates Reform Act of
1995

Section 202 of the Unfunded
Mandates Reform Act of 1995 requires
that a covered agency prepare a
budgetary impact statement before
promulgating a rule that includes any
Federal mandate that may result in the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year.

If a covered agency must prepare a
budgetary impact statement, section 205
further requires that it select the most
cost-effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with the
statutory requirements. In addition,
section 203 requires a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

We have determined that the interim
final rule will not result in the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector, of more than $100
million in any one year. Accordingly,
we have not prepared a budgetary
impact statement, specifically addressed
the regulatory alternatives considered,
or prepared a plan for informing and
advising any significantly or uniquely
impacted small governments.

Congressional Review

This regulation is not a major rule as
defined in 5 U.S.C. chapter 8.

Assessment of Federal Regulations and
Policies on Families

Section 654 of the Treasury and
General Government Appropriations
Act of 1999 requires Federal agencies to
determine whether a proposed policy or
regulations may affect family well-
being. If the agency’s determination is
affirmative, then the agency must
prepare an impact assessment
addressing seven criteria specified in
the law. These regulations will not have
an impact on family well-being as
defined in the legislation.

Executive Order 13132

Executive Order 13132 on Federalism
applies to policies that have Federalism
implications, defined as “regulations,
legislative comments or proposed
legislation, and other policy statements
or actions that have substantial direct
effects on the States, or on the
distributions of power and
responsibilities among the various
levels of government”. This rule does

not have Federalism implications for
State or local governments as defined in
the Executive Order.

List of Subjects in 45 CFR Part 303

Child support, Grant programs—
social programs.
(Catalog of Federal Domestic Assistance

Programs No. 93.563, Child Support
Enforcement Program.)

Dated: May 25, 2004.
Wade F. Horn,
Assistant Secretary for Children and Families.
Date Approved: September 29, 2004.
Tommy G. Thompson,
Secretary of Health and Human Services.

m For the reasons discussed above, title
45 CFR chapter III is amended as follows:

PART 303—STANDARDS FOR
PROGRAM OPERATIONS

m 1. The authority citation for part 303
continues to read as follows:

Authority: 42 U.S.C. 651 through 658, 660,
663, 664, 666, 667, 1302, 1396a(a)(25),
1396b(d)(2), 1396b(0), 1396b(p) and 1396(k).

§303.8 [Amended]

m 2.In § 303.8, paragraph (c) is amended
by removing “using automated methods
under paragraph (b)(1)(iii) of this
section”.

[FR Doc. 04—28410 Filed 12—27-04; 8:45 am]
BILLING CODE 4184-01-P

GENERAL SERVICES
ADMINISTRATION

48 CFR Part 504

GSAR Amendment 2004-04; GSAR Case
2004-G509 (Change 12)

RIN 3090-Al100

General Services Administration
Acquisition Regulation; Access to the
Federal Procurement Data System

AGENCY: Office of the Chief Acquisition
Officer, General Services
Administration (GSA).

ACTION: Interim rule with request for
comments.

SUMMARY: The General Services
Administration (GSA) is amending the
General Services Administration
Acquisition Regulation (GSAR) by
adding coverage to specify the rate that
will be charged to non-governmental
entities in exchange for permitting them
to establish a direct computer
connection with the Federal
Procurement Data System database.
DATES: Effective Date: December 28,
2004.
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Comment Date: Interested parties
should submit comments in writing on
or before February 28, 2005, to be
considered in the formulation of a final
rule.

ADDRESSES: Submit comments,
identified by GSAR Amendment 2004—
04, GSAR case 2004—-G509, by any of the
following methods:

e Federal eRulemaking Portal: hitp://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail: gsarcase.2004—
G509@gsa.gov. Include GSAR
Amendment 2004-04, GSAR case 2004—
G509, in the subject line of the message.

e Mail: General Services
Administration, Regulatory Secretariat
(VIR), 1800 F Street, NW., Room 4035,
ATTN: Laurieann Duarte, Washington,
DC 20405.

Instructions: Please submit comments
only and cite GSAR Amendment 2004—
04, GSAR case 2004—G509, in all
correspondence related to this case. All
comments received will be posted
without change to http://
www.acqnet.gov/GSAM/
gsamcomments.htm, including any
personal information provided.

FOR FURTHER INFORMATION CONTACT: The
Regulatory Secretariat, Room 4035, GS
Building, Washington, DC, 20405, (202)
501—4755, for information pertaining to
status or publication schedules. For
clarification of content, contact Mr. Jerry
Olson at (202) 501-3221. Please cite
GSAR Amendment 2004—04, GSAR case
2004-G509.

SUPPLEMENTARY INFORMATION:
A. Background

The Federal Procurement Data System
(FPDS) is the primary database of the
Federal Government for information
relating to Federal procurement. GSA,
in keeping with its vision of providing
greater transparency into Government
contracting, announced that it will pay
the costs to provide three years of free
access to the public to data in the FPDS
and to provide for a reduced cost for a
special direct web services connection
to the database.

Following is a description of the
methods the public will be able to use
to get data from FPDS.

The public will have access to the
FPDS data using several methods:

¢ A copy of data can be made
available using FTP (file transfer
protocol) from the FPDS web site.

e Prewritten queries (that can be
customized to produce data for
specified period and organizations) can
be used that will produce reports.

e Ad hoc queries can be written by
members of the public to produce

reports on nearly any desired set of
FPDS data.

¢ Direct web services connection can
be established between a public
computer and the FPDS computers to
use FPDS as a data source.

The first three methods are free. This
rule concerns the fee for the fourth.

This interim rule establishes the one-
time hook-up fee that will be charged to
individuals, companies, or
organizations wishing direct web
services access to the database. They
will be required to pay a $2,500 fee to
partially cover the cost of technical
support, testing, and certification of
direct integration to the FPDS web
services. However, they will not be
required to pay a fee for the data itself.
Direct access to the database may be
restricted to non-peak hours, depending
on level of demand and FPDS’s ability
to service the demand without
degradation of service to other users.

We expect only a few requests for the
direct integration to the FPDS web
services. We expect that nearly all of the
public users will use the free data and
report generation tools that will also be
available. The public will use the same
report generation tools as Federal
employees to access the database. They
will have access to the same data as
Federal employees and they can
generate the same reports as Federal
employees, with minor exceptions.
Certain data may be delayed and will
not be available in real-time in order to
guard against inappropriate release of
data that could reveal pace of operations
information.

GSA previously charged citizens a
price for FPDS data, representing the
costs incurred by GSA for providing the
information.

This rule is not a significant
regulatory action and, therefore, was not
subject to review under Section 6(b) of
Executive Order 12866, Regulatory
Planning and Review, dated September
30, 1993. This interim rule is not a
major rule under 5 U.S.C. 804.

B. Regulatory Flexibility Act

We certify that the amendments will
not have a significant economic impact
on a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, ef seq.,
because we do not expect a substantial
number of small entities to request
direct web services access to the FPDS
database. Nearly all public access to the
FPDS database is expected to occur via
the free report generation tools and free
data provided by GSA. GSA will
consider comments from small entities
concerning the affected GSAR Subpart
504.6 in accordance with 5 U.S.C. 610.

Interested parties must submit such
comments separately and should cite
GSAR case 2004-G509, in
correspondence.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because this interim rule does
not contain any information collection
requirements that require the approval
of the Office of Management and Budget
(OMB) under 44 U.S.C. 3501, et seq.

D. Determination to Issue an Interim
Rule

A determination has been made under
the authority of the Administrator of
General Services that compelling
reasons exist to promulgate this interim
rule without prior opportunity for
public comment. This rule is necessary
to establish the rate of payment for the
connection fee for direct web access to
the FPDS database. Access is planned to
begin immediately after December 31,
2004, and there is insufficient time to
obtain public comments prior to that
date. Comments received in response to
the publication of this interim rule will
be considered in formulating the final
rule.

List of Subjects in 48 CFR Part 504
Government procurement.

Dated: December 20, 2004
David A. Drabkin,
Senior Procurement Executive,General
Services Administration.
m Therefore, GSA amends 48 CFR part
504 as set forth below:

PART 504—ADMINISTRATIVE
MATTERS

m 1. The authority citation for 48 CFR

part 504 continues to read as follows:
Authority: 40 U.S.C. 121(c).

m 2. Add Subpart 504.6, consisting of

section 504.602-71, to read as follows:

Subpart 504.6—Contract Reporting

Sec.
504.602—71 Federal Procurement Data
System-Public Access to Data.

504.602-71 Federal Procurement Data
System-Public Access to Data.

(a) The FPDS database. The General
Services Administration awarded a
contract for creation and operation of
the Federal Procurement Data System
(FPDS) database. That database includes
information reported by departments
and agencies as required by Federal
Acquisition Regulation (FAR) Subpart
4.6. One of the primary purposes of the
FPDS database is to provide information
on Government procurement to the
public.
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(b) Fee for direct hook-up. To the
extent that a member of the public
requests establishment of real-time
integration of reporting services to run
reports from another application, a one-
time charge of $2,500 for the original
integration must be paid by the
requestor. This one-time charge covers
the setup and certification required for
an integrator to access the FPDS
database and for technical assistance to
help integrators use the web services.
The fee will be paid to the FPDS
contractor and credited to invoices
submitted to GSA by the FPDS
contractor.

[FR Doc. 04—28280 Filed 12—27-04; 8:45 am]
BILLING CODE 6820-61-S

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 534
[Docket No. NHTSA 2004—19940]
RIN 2127-AG97

Fuel Economy Standards—Credits and
Fines—Rights and Responsibilities of
Manufacturers in the Context of
Changes in Corporate Relationships

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.

ACTION: Final rule.

SUMMARY: This document establishes a
new regulation governing the use of
rights (credits) and liabilities (fines)
under the Corporate Average Fuel
Economy program in the face of changes
in corporate relationships. This final
rule fulfills a statutory responsibility to
issue a regulation addressing these
issues.

DATES: The rule is effective January 27,
2005.

Petitions for Reconsideration must be
received by February 11, 2005. Petitions
for reconsideration should refer to the
docket and notice number of this
document and be submitted to the
Administrator of NHTSA 400 Seventh
Street, SW., Washington, DC 20590.
FOR FURTHER INFORMATION CONTACT: Mr.
Otto Matheke, Office of the Chief
Counsel, Suite 5219, National Highway
Traffic Safety Administration, 400
Seventh Street, SW., Washington, DC
20590. (202—-366-5263)
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I. Introduction and History

This final rule establishes a regulation
governing the treatment of corporate
assets and liabilities arising from the
agency’s Corporate Average Fuel
Economy (CAFE) program in the face of
changes in corporate relationships. It
fulfills a statutory responsibility to
define by regulation the use of CAFE
credits and liabilities in light of changes
in corporate structure.

In December 1975, Congress enacted
the Energy Policy and Conservation Act
(EPCA). The EPCA established the
Corporate Average Fuel Economy
(CAFE) program by adding a new Title
V to the Motor Vehicle Information and
Cost Saving Act. Congress has made
various amendments to the fuel
economy provisions since 1975, and the
fuel economy provisions are now
codified in Chapter 329 of Title 49 of
the United States Code.

The CAFE statute requires that a
manufacturer meet average fuel
economy standards, as established by
regulation, separately for fleets of light
trucks, domestic passenger cars and
imported passenger cars. A
manufacturer’s average fuel economy for
a particular model year is calculated in
accordance with 49 U.S.C. 32904. The
establishment of CAFE standards and
the calculation of average fuel economy
is statutorily tied to “automobiles
manufactured by a manufacturer” for
any given model year. (49 U.S.C. 32902,
32904)

The statute specifically provides that,
with regard to each individual fleet, a
manufacturer may earn credits by
exceeding the applicable standard and
may use those credits, for three years
forward and three years back, to offset
any shortfalls in CAFE compliance
applicable in a particular model year.
Again the statute makes clear that the
number of credits earned is tied to the
volume of automobiles manufactured by
the manufacturer. (49 U.S.C. 32903)

Manufacturers failing to meet the
established fleet standard for a
particular model year must, if they do
not have credits available to offset their
shortfall, pay fines to the United States
Treasury. Over the history of the CAFE
program, manufacturers have paid over
140 fines totaling more than $600
million. The highest fine ever paid by a
single manufacturer was almost $28

million, with the average approximating
$4 million.

The provisions of EPCA recognize
that changes in corporate structures are
common and that a “manufacturer,” as
defined by the CAFE statute, may
change in light of new corporate
relationships. In 1980, Congress
amended the definition of a
manufacturer to explicitly contemplate
corporate successors and predecessors.
Congress recognized at that time that
CAFE credits and responsibilities would
become assets and liabilities in the
course of such changes, and directed the
Secretary of Transportation to
promulgate regulations defining how
such credits and responsibilities should
be treated when corporate changes
occur. (49 U.S.C. 32901(13))

The agency did not immediately move
to establish the regulation Congress
prescribed. Nonetheless, in 1991, the
Administrator authorized the agency’s
Complaint Counsel to initiate an
administrative complaint against the
Chrysler Corporation (Chrysler). As
Congress anticipated, structural
corporate change gave rise to issues
relating to the application of CAFE
rights and responsibilities. Chrysler had
purchased the assets of American
Motors Company (AMC) and Chrysler
had fallen short of an applicable CAFE.
AMC had available credits that Chrysler
wished to apply to its existing shortfall.
Chrysler took the position that AMC’s
CAFE credits were available to the new
corporate entity. Complaint Counsel
disagreed and sought to impose CAFE
fines for Chrysler’s failure to meet the
applicable CAFE standard.?

On January 8, 1992, an Administrative
Law Judge issued an Initial Decision
and Order. While expressing in dictum
support for Complaint Counsel’s
position, the ALJ ruled that the agency
could not enforce that position because
it had not, as the statute anticipates,
promulgated regulations in accordance
with the Administrative Procedures Act.
NHTSA’s Administrator terminated the
prosecution and directed the agency to
initiate rulemaking. In an order dated
March 31, 1992, NHTSA’s
Administrator found:

Upon further consideration of the matters
at issue in this proceeding, I have decided
that NHTSA should prescribe regulations

1 Complaint Counsel’s position in the
administrative proceeding was consistent with the
position taken by the agency’s Acting Chief Counsel
in a 1990 letter to the Chrysler Corporation setting
forth the agency’s interpretation of the law as
applied to Chrysler’s acquisition of AMC. Pursuant
to 49 CFR part 501.8(d)(5), the NHTSA
Administrator has delegated to the Chief Counsel
the authority “to issue authoritative interpretations
of the statutes administered by NHTSA and the
regulations issued by the agency.”
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pursuant to section 501(g) of the Act to
define the extent to which predecessors and
successors of manufacturers of automobiles
should be included within the term
‘manufacturer’ for the purposes of the Act. I
have therefore directed the Associate
Administrator for Rulemaking to promptly
commence such a proceeding.

While such a proceeding would provide
helpful clarification and be consistent with
the statute, in my view there is a great deal
of doubt as to the correctness of the
Administrative Law Judge’s view that, in the
absence of such regulations, an enforcement
proceeding against Chrysler cannot proceed.
Therefore, I am unwilling to allow the L.D.
(Initial Decision) to become the Final
Decision of this agency. On the other hand,

I believe that continuation of this proceeding
under these circumstances could result in an
unnecessary expenditure of the resources of
the agency and of Chrysler. Therefore, I have
decided to take steps to terminate the
proceeding at this time, without prejudice to
the possible filing of a new administrative
complaint against Chrysler following the
issuance of the regulatory definitions referred
to above.

The agency did not act immediately.
In the early 1990s, the agency faced a
variety of legal challenges raising
numerous issues and focusing agency
resources on the developing contours of
the program. In April 1994, the agency
began to consider a multi-year
rulemaking to establish light truck
CAFE standards for some or all of model
years 1998-2006. (59 FR 16324).
Congress responded by effectively
“freezing” light truck standards. On
November 15, 1995, the Department of
Transportation and Related Agencies
Appropriations Act for FY 1996 was
enacted. Pub. L. 104-50. Section 330 of
that Act provided:

None of the funds in this Act shall be
available to prepare, propose, or promulgate
any regulations * * * prescribing corporate
average fuel economy standards for
automobiles * * * in any model year that
differs from standards promulgated for such
automobiles prior to enactment of this
section.

Similar language in subsequent
Appropriations Acts continued the
freeze through model year 2003.
Ongoing debate about the efficacy of the
CAFE program also led Congress to
require a review of the program. The
conference committee report for the
Department of Transportation and
Related Agencies Appropriations Act for
FY 2001 directed NHTSA to fund a
study by the National Academy of
Sciences to evaluate the effectiveness
and impacts of CAFE standards (H.R.
Conf. Rep. No. 106—940, at 117-118).

On January 22, 2001, six months prior
to submission of the NAS report to the
Department of Transportation, the
agency published a notice of proposed

rulemaking (NPRM) advancing
regulatory text intended to formalize
Complaint Counsel’s positions in the
1991-1992 administrative proceeding.
(66 FR 6523)

II. Applicable Statutory Provisions

The CAFE statute provides that a
“manufacturer of automobiles commits
a violation if the manufacturer fails to
comply with an applicable average fuel
economy standard under section 32902
of this title. Compliance is determined
after considering credits available to the
manufacturer under section 32903 of
this title.” (49 U.S.C. 32911(b))

Section 32903 provides that “when
the average fuel economy of passenger
automobiles manufactured by a
manufacturer in a particular model year
exceeds an applicable average fuel
economy standard * * * the
manufacturer earns credits.” Those
credits may be applied to any of the 3
consecutive model years immediately
proceeding or following the model year
during which the credits were earned.

The statute defines a ‘““manufacturer”
as ‘““(A) a person engaged in the business
of manufacturing automobiles,
including a predecessor or successor of
the person to the extent provided under
regulations prescribed by the Secretary;
and (B) if more than one person is the
manufacturer of an automobile, the
person specified under regulations
prescribed by the Secretary.” (49 U.S.C.
32901(a)(13)) The statute defines “an
automobile manufactured by a
manufacturer” as including “every
automobile manufactured by a person
that controls, is controlled by, or is
under common control with the
manufacturer, but does not include an
automobile manufactured by the person
that is exported not later than 30 days
after the end of the model year in which
the automobile is manufactured.” 2

During the 1990s, the agency
provided its interpretation of the term
“automobile manufactured by a
manufacturer.” This term is crucial to
this rulemaking because a manufacturer
earns CAFE credits when the average
fuel economy of the “automobiles
manufactured by a manufacturer”
exceeds the applicable CAFE standard
for that model year. In response to a
1996 letter from Ford Motor Company

2The statutory language relating to predecessors
and successor was added to the statute as part of
the 1980 amendments. That same set of
amendments extended the credit period from one
year carry forward and carry back to three years
forward and back. Although the phrase “automobile
manufactured by a manufacturer” was in the statute
previously, Congress added the definition of that
phrase in 1990. We take all of those definitions and
provisions into account in reaching our conclusions
in this rulemaking.

seeking clarification with regard to
whether vehicles produced by certain
corporate affiliates could appropriately
be included in its CAFE fleet, the
agency reviewed the meaning of the
phrase “automobiles manufactured by a
manufacturer,” which by statute
“includes every automobile
manufactured by a person that controls,
is controlled by, or is under common
control with the manufacturer” (except
those exported within 30 days of the
model year). The agency stated:

The term ‘“‘control’’ a used in 32902 (a)(4)
is not defined elsewhere in Chapter 329 or
the legislative history of the Chapter and its
predecessor, the Motor Vehicle Information
and Cost Savings Act. In past interpretations
the agency has indicated that the term as
used in the CAFE context may have the same
definition as it has when used in a corporate
law context. In the corporate law context, the
issue of control is important for determining
whether the controlling persons have
violated any fiduciary duties to the
corporation and other shareholders. Control
in that sense refers to ownership of a large
enough bloc of a company’s stock to
constitute effective voting control of the firm.

For the purposes of Chapter 329, control is
important for determining a company’s
corporate average fuel economy and total
production. For CAFE purposes, “control” is
the ability to exercise a major influence over
a company’s average fuel economy and
production. In addition to the ownership of
a controlling bloc of stock, control for our
purposes could be shown by control over the
design and availability of certain models and
other factors affecting production, sales mix
and technological improvements.

(Letter from John Womack, Acting Chief
Counsel, to Timothy Green of Ford
Motor Company, dated September 19,
1996).

In sum, the statute provides that a
manufacturer may earn credits when its
fleet (consisting of every vehicle built by
a manufacturer that controls it, is
controlled by it or is under common
control with it) exceeds the applicable
CAFE standard for that model year. The
statute anticipates that predecessors and
successors will be included and that the
Department would define such entities
through regulation.

III. The Notice of Proposed Rulemaking

In January 2001, the agency published
its NPRM relating to the rights and
responsibilities of manufacturers in
light of changes in corporate
relationships. The NPRM sought to
formalize the agency’s position during
the Chrysler enforcement action of the
early 1990s and addressed a number of
corollary issues.

The regulatory text proposed in the
NPRM would have made successors
responsible for any civil penalties
arising out of fuel economy shortfalls
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incurred by predecessors, as well as any
shortfall if the companies had combined
within the last model year. Credits in
existence at the time the predecessor/
successor relationship was established
could only be used to satisfy the
existing shortfalls of each company
prior to the formation of the new
corporate structure. Thus, the
successor’s existing credits could only
be used first to satisfy its existing
shortfalls and the predecessor’s credits
could only be used first to satisfy its
existing shortfalls. Remaining credits
could be used to offset future shortfalls
of the new corporate entity.

The proposed regulatory text also
addressed companies within control
relationships. It suggested that each
company coming within a corporate
control relationship within a model year
should be jointly and severally liable for
any CAFE liabilities incurred by any of
the other companies coming within the
control relationship within that model
year. The NPRM then set forth a number
of additional “specifications”
attempting to define, in general terms,
the use of credits and incurring of
liabilities within control relationships.
Each “specification” was subject to the
agreement of the other manufacturers,
the availability of the credits, and other
general restrictions.

The proposal presented in the NPRM
was built upon the following notion:
“Credits earned by a particular
manufacturer are only ‘available to be
taken into account with respect to the
average fuel economy of that
manufacturer,” for any of the three
model years before, or after, the model
year in which the credits are earned” 3
(emphasis added).

NHTSA historically allowed
successor manufacturers to use a
predecessor’s existing credits to satisfy
the newly merged corporation’s CAFE
liabilities acquired after the merger has
been finalized. By the same token,
successors are generally responsible for
predecessors’ liabilities, and NHTSA
has maintained this is the case under
the CAFE program. Thus, the only issue
regarding credits in the NPRM was
whether a successor is entitled to use
the existing CAFE credits of either itself
or its predecessors to satisfy the other’s
existing CAFE liabilities. In the NPRM,
the agency tentatively was of the view
that the successor could not.

This position was based on two
premises, one legal and one policy-
driven. First, NHTSA maintained that
EPCA established a priority of credit

3 This language mirrors that in EPCA prior to its
codification in 1994. The codification was not
intended to have any substantive effect.

carryover that requires all credits first be
used by the manufacturer earning the
credits to satisfy its existing CAFE
liabilities and before remaining credits
are carried forward for use by that same
manufacturer. NHTSA then stated that
permitting a successor to use its
predecessor’s remaining credits to
satisfy other existing liabilities would
permit the remaining credits to be
carried forward and then carried back to
a manufacturer that did not possess
those credits when it incurred the
liabilities the credits would satisfy.
Although the agency did not conduct a
rulemaking as Congress contemplated
before taking a view, NHTSA’s tentative
position since the Chrysler enforcement
action has been that the statute does not
support such a result.

Second, while recognizing Congress’
intent to add flexibility to the CAFE
program when amending the statute in
1980, the agency expressed concern that
a successor should not be permitted to
“merge”’ the CAFE credits of its
predecessor companies because it
believed that “permitting such use of
credits would discourage energy
conservation. For example, to the extent
that a successor had been planning to
exceed standards in the future to earn
credits that could be carried back to
cover pre-acquisition shortfalls,
permitting the successor to use the
predecessor’s previously earned credits
to cover those shortfalls would remove
the incentive to exceed those
standards.” 66 FR 6528.

As noted above, the agency proposed
a number of “specifications’ covering a
variety of situations in which questions
relating to the use of credits and
liabilities might arise. The NPRM
proposed the following definitions:

o Control relationship means the
relationship that exists between
manufacturers that control, are
controlled by, or are under common
control with, one or more other
manufacturers.

o Identity means the relationship
between a predecessor and a successor
during the time in which the successor
owns 50 percent or more of the assets,
based on valuation, that had belonged to
the predecessor.

e Predecessor means a manufacturer
whose rights have been vested in and
whose burdens have been assumed by
another manufacturer.

e Successor means a manufacturer
who has become vested with the rights
and assumed the burdens of another
manufacturer.

As set forth in the NPRM, the
definitions of “‘successor” or
“predecessor” are intended to reflect the

ordinary corporate law meaning of those
terms.4

IV. Public Comments

The NPRM generated little public
comment. Ford Motor Company raised
fundamental objections to the
definitional approach the agency had
taken, pointing out that as applied to
certain situations the approach created
potentially unfair results inconsistent
with the application of general
princi&)les of corporate law.

Ford claimed that a successor should
not be responsible for all vehicles
manufactured by the predecessor for the
entire model year (defined as October 1—
September 30). The company argued the
NPRM would have forced companies to
combine fleets before any control
relationship had been established. Ford
also noted that the NPRM stated its
intent to be both simple and faithful to
the overall statutory scheme and then
argued that the agency had failed to do
so. According to Ford, “NHTSA’s
proposed rule short-circuits the statute
and general principles of corporate
successorship in its eagerness to achieve
simplicity.”

Ford and DaimlerChrysler also
contested the agency’s proposed
limitations on the use of predecessor’s
pre-existing CAFE credits. Ford argued:
“[I]n the final analysis, we see no reason
why allowing a successor corporation to
use pre-existing credits as it sees fit
would be contrary to the intent of
Congress. Credits are not being double-
counted or being used for some
improper purpose; no vehicles are being
omitted from the CAFE calculations.
The only real effect of this proposal
would be to increase the likelihood that
shortfalls will be subject to fines rather
than covered with credits.”

V. Post-NPRM CAFE Considerations

Since the promulgation of the NPRM,
the CAFE program has received
considerable analytic attention.
Particularly in response to
Congressional concerns, studies of the
CAFE program have emerged that help
us better understand how policy
decisions are likely to affect the goal of
achieving energy independence.

Congress directed the National
Academy of Sciences, in consultation

4The Revised Model Business Corporation Act (at
§11.02), incorporates these general principles by
stating that a “survivor corporation becomes vested
with all the assets of the corporation(s)/entity that
merged into the survivor and becomes subject to
their liabilities.” The states in which the major
motor vehicle makers are incorporated each apply
the same concept in their respective statutes. See,
e.g., 8 Del.C. § 259 (Delaware), Cal. Corp. Code
§1107(a) (California) and N.J.S.A. 14A:10-6 (New
Jersey).
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with the Department of Transportation,
to evaluate the CAFE program and make
recommendations to improve it. The
NAS conducted a detailed review of the
policies underlying the CAFE program
and made recommendations for better
achieving those policies. A draft of the
NAS Report was available to the
Department in June 2001 and the final
report was published in January 2002.

The NAS recommended “the CAFE
system, or any alternative regulatory
system, should include broad trading of
fuel economy credits. The committee
believes a trading system would be less
costly than the current CAFE system;
provide more flexibility and options to
the automotive companies; give better
information on the cost of fuel economy
changes to the private sector, public
interests groups, and regulators; and
provide incentives to all manufacturers
to improve fuel economy. Importantly,
trading of fuel economy credits would
allow for more ambitious fuel economy
goals than exist under the current CAFE
system, while simultaneously reducing
the economic cost of the program.”

More recently, the Congressional
Budget Office released an issue brief
focusing on the economic costs of CAFE
standards and comparing them with the
costs of a gasoline tax that would reduce
gasoline consumption by the same
amount. The CBO noted the NAS’s
finding that enhancing the transfer of
credits would encourage the creation of
credits because firms able to produce
them would be able either to use them
as needed or to sell them to other firms.
The CBO estimated that fuel economy
credit trading could cut the cost of a 3.8
mpg increase in the CAFE standards by
16 percent, down from $3.6 billion per
year to $3 billion per year.5

VI. The Final Regulation

We have considered the issues raised
in the NPRM in light of the comments
filed by Ford Motor Company and
DaimlerChrysler, applicable concepts of
corporate law and the policy analyses
provided by the National Academy of
Sciences and the Congressional Budget
Office. We have also reviewed the
legislative history and considered the
issues with an eye towards the
Congressional intent of providing
flexibility while enhancing overall fuel
efficiency. While this regulation does
not directly implicate credit trading, the
policy considerations are similar and, as
the NPRM suggests, relevant to deciding

5The CBO estimated that CAFE standards would
need to increase by 3.8 mpg (to 31.3 mpg for
passenger cars and 24.5 mpg for light trucks) in
order to reduce the amount of gasoline consumed
by new vehicles by 10 percent.

how best to achieve the overall intent of
the CAFE program.

Based on our review and
consideration of all this information, we
have decided to expand our initial
stance on carry back credits so as to
allow a successor to use a predecessor’s
existing credits to satisfy the successor’s
existing liabilities and vice versa. As
proposed in the NPRM, the successor
will be liable for all of the predecessor’s
liabilities and credits not used to satisfy
existing liabilities may be used to satisfy
subsequent liabilities, consistent with
statutory requirements. We have also
decided to assess a successor’s CAFE
assets and liabilities for the full model
year during which the corporate merger
occurred. In those instances in which
the change in corporate relationships
did not result in the establishment of a
successor/predecessor relationship, but
rather in a lesser form of corporate
control, the corporations are free to
determine which corporation will be
responsible for the model year
allocation of penalties, as long as they
file a contract detailing respective
responsibilities with NHTSA prior to
the end of the model year.

We no longer find tenable the
proposed position we had taken limiting
a successor corporation’s right to use
CAFE credits earned by a predecessor
corporation. As indicated above, the
proposed position was based on two
premises, one policy and one legal. The
policy premise was a statement that
permitting a successor corporation to
use the CAFE credits of its predecessor
corporation would not encourage CAFE
credit building. Upon further
consideration, we do not believe our
tentative policy premise regarding
incentives to earn additional credits is
a valid reason for limiting successor
corporations’ ability to use CAFE credits
earned by a predecessor.

Further, our preliminary legal
analysis did not fully consider all the
applicable statutory language nor did it
apply the general corporate law
principles it sought to instill in the
definitions. The legal premise was
explained in our proposal as an
outgrowth of the statutory provision that
credits earned by a particular
manufacturer are “only available to be
taken into account with respect to the
average fuel economy of that
manufacturer.” We proposed to
conclude that a successor corporation
could not be considered to be that
manufacturer with respect to the
predecessor corporation, and so the
statute would prohibit the successor
corporation from using CAFE credits
earned by a predecessor corporation to
address CAFE shortfalls the successor

corporation had before it acquired the
predecessor.

We also proposed to define successors
and predecessors in accordance with
general principles of corporate law. Yet,
even while doing so, we proposed a
tentative conclusion different than the
one that would result from applying
those definitions and the same general
principles. Under ordinary principles of
corporate law, the reference to that
manufacturer would not be read as
prohibiting a successor from putting
itself in the position of a predecessor
corporation. Nor did we consider the
import of the statutory phrase
“automobiles manufactured by a
manufacturer” when developing our
preliminary analysis.

The agency proposed a reading of the
CAFE statute contrary to ordinary
principles of corporate law based on our
preliminary policy conclusion that
permitting the normal application of
successor/predecessor principles of
corporate law would frustrate the
policies underlying the CAFE statute. In
such circumstances, the proposed
interpretation of the statute was
intended to ensure that the underlying
policies of the law were effectuated.
However, we have now concluded that
our policy view as to the impact of our
reading of the statute does not in fact
further the goals of the CAFE statute.
Accordingly, we have no reason to read
the CAFE statute in a way that is
contrary to general principles of
corporate law and we are not doing so
in this final regulation.

A. Definitions

The NPRM proposed four definitions:
Control relationship, Successor,
Predecessor and Identity. The comments
did not take issue with these
definitions, but did object to the
agency’s proposal regarding the use of
credits upon corporate restructurings.
As explained in the NPRM, the term
“identity’’ was proposed solely to
provide structure to the agency’s
proposal that credits earned by a
company that subsequently becomes
part of another should expire and no
longer be available to the acquiring
manufacturer.

We are adopting in this Final Rule
definitions of the terms “successor”,
“predecessor” and ‘“‘control
relationship” as proposed in the NPRM.
As amended in 1980, the EPCA
specifically directed the agency to
develop regulations to include
successors and predecessors within the
structure of manufacturer’s carry-back
and carry-forward CAFE credit plans.
The proposed definitions incorporate
into that regulatory structure the
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common definition of successors and
predecessors used in corporate law,
providing successors with the rights and
burdening them with the liabilities of
their predecessors.

We believe it is necessary to define a
control relationship because in many
instances manufacturers are engaged in
the corporate operations of another
manufacturer to such an extent that they
may have control over vehicle design or
production but do not have so much
control as to establish the successor/
predecessor relationship contemplated
under corporate law. We have decided
against defining the term ‘““identity”
because under today’s rule, the
successor is not limited in using credits
generated by the predecessor or in
satisfying the predecessor’s CAFE
liabilities. To the extent a non-
successor/predecessor control
relationship is established, the
allocation of rights and liabilities will be
governed by contract.

The Final Rule also includes the
following provision to help implement
these definitions:

e “Reporting Corporate
Transactions.” Manufacturers who have
entered into written contracts
transferring rights and responsibilities
such that a different manufacturer owns
the controlling stock or exerts control
over the design, production or sale of
automobiles to which a Corporate
Average Fuel Economy standard applies
shall report the contract to the agency as
follows:

(a) The manufacturers must file a
certified report with the agency
affirmatively stating that the contract
transfers rights and responsibilities
between them such that one
manufacturer has assumed a controlling
stock ownership or control over the
design, production or sale of vehicles.
The report must also specify the first
full model year to which the transaction
will apply.

(b) The manufacturers may seek
confidential treatment for information
provided in the certified report in
accordance with 49 CFR Part 512.

B. CAFE Credits

1. Legal Considerations

NHTSA has been provided with wide
latitude to confer rights and develop
constraints within the context of the
successor/predecessor relationship. In
light of this broad statutory authority,
we have determined that our previous
interpretation of § 32903 as prohibiting
successor corporations from using a
predecessor’s existing credits to satisfy
the successor’s existing liability is too
narrow.

The fuel economy credit provisions
are set forth in 49 U.S.C. 32903, Credits
for exceeding average fuel economy
standards. Paragraph (a) of this section
reads as follows:

(a) Earning and period for applying credits.
When the average fuel economy of passenger
automobiles manufactured by a manufacturer
in a particular model year exceeds an
applicable average fuel economy standard
under section 32902(b)—(d) of this title
(determined by the Secretary of
Transportation without regard to credits
under this section), the manufacturer earns
credits. The credits may be applied to—

(1) Any of the 3 consecutive model years
immediately before the model year for which
the credits are earned; and

(2) To the extent not used under clause (1)
of this subsection, any of the 3 consecutive
model years immediately after the model
year for which the credits are earned.

The language of the statute suggests
that a manufacturer may use credits in
any manner it chooses as long as
existing liabilities are first satisfied and,
potentially, those credits are not sold or
otherwise traded to another
manufacturer.® However, the language
of § 32903 changed when the
predecessor Motor Vehicle Information
and Cost Savings Act, which was
codified into § 32903 by Pub. L. 103—
272 (July 5, 1994). Section 1(a) of that
law stated that the laws being codified
were being done so “without
substantive change.” Therefore, it is
appropriate to look to the language of
the earlier statute when determining
whether Congress intended to compel
the agency to further restrict
manufacturer use of credits.

Section 502(1)(1)(B) of the Motor
Vehicle Information and Cost Savings
Act stated:

Whenever the average fuel economy of the
passenger automobiles manufactured by a
manufacturer in a particular model year
exceeds an applicable average fuel economy
standard * * *, such manufacturer shall be
entitled to a credit calculated under
subparagraph (C), which—

(i) Shall be available to be taken into
account with respect to the average fuel
economy of that manufacturer for any of the
three consecutive model years immediately
prior to the model year in which such
manufacturer exceeds such applicable
average fuel economy standard, and

(ii) To the extent that such credit is not so
taken into account pursuant to clause (i),
shall be available to be taken into account
with respect to the average fuel economy of
that manufacturer for any of the three
consecutive model years immediately

6 The question as to whether the statute permits
credit trading, either between manufacturers or
between classes of light trucks, was raised in the
agency’s Advanced Notice of Proposed Rulemaking
exploring CAFE reform options. See 68 FR 74908
(December 29, 2003).

following the model year in which such
manufacturer exceeds such applicable
average fuel economy standard.

NHTSA has historically maintained
that this language of the Motor Vehicle
Information and Cost Savings Act means
that a credit earned by a particular
manufacturer (or group of related
manufacturers) is only available to be
taken into account with respect to the
average fuel economy of that
manufacturer (or group of related
manufacturers). In the NPRM (as well as
in previous agency articulations of the
issue), NHTSA maintained that this
language allows only a manufacturer
exercising control at the time the credit
is earned to use the credit to satisfy a
contemporaneous or preexisting
liability.

However, support for this position
cannot be found in the 1980
amendments to the statute that codified
this provision, or indeed to its
predecessor language in EPCA.
Additionally, this position largely
ignores the fact that the 1980
amendments, which adopted not only
this language but amended the
definition of a manufacturer to include
successor/predecessor relationships
which were to be defined by NHTSA,
were made to increase the degree of
manufacturer flexibility while retaining
the overall intent of the original statute
to promote fuel efficiency. Thus, in
defining the terms ““successor” and
“predecessor” consistent with Congress’
intent at the time, we must look not
only to the overarching goal of
improving fuel efficiency, but more
specifically to the goal of increasing
manufacturing flexibility.

CAFE standards were established in
1975 as part of a far-reaching piece of
legislation designed to address growing
dependency on foreign oil and
dwindling domestic petroleum reserves.
Congress determined that the best way
to encourage the automotive sector to
increase the fuel efficiency of its
vehicles was to create a system under
which manufacturers would be required
to meet federally established fuel
standards. These standards were to be
sufficiently rigorous to promote the
development of more fuel efficient
vehicles, but not so rigorous as to result
in the loss of employment in the
automotive sector, then responsible for
1 out of every 9 jobs in the U.S.
economy.

As part of that legislation, Congress
established a limited credit program in
which a manufacturer could earn credits
for enhanced fuel efficiency. As part of
its enforcement program, the
Department of Transportation would
determine a manufacturer’s liability and
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then would determine whether the
manufacturer had earned any credits the
previous year. If so, those credits were
to be applied to the liability and
penalties would be reduced by existing
credits on a one-to-one basis. Any
credits not used to satisfy a previous
year’s liabilities could be retained to
meet liabilities incurred in the following
year, either as a direct reduction if
penalties had not yet been paid, or as a
refund.

A manufacturer was defined as “any
person engaged in the business of
manufacturing” and the Secretary of
Transportation was ordered to
“prescribe rules for determining, in
cases in which more than one person is
the manufacturer of an automobile,
which person is to be treated as the
manufacturer” 15 U.S.C. 2002 (1976
Ed.).

Five years later, domestic U.S.
automobile manufacturers were in the
midst of financial difficulties and one
major manufacturer, Chrysler, was on
the verge of bankruptcy. Congress
decided the CAFE program needed to be
amended so as to provide vehicle
manufacturers with greater flexibility,
thus decreasing the likelihood of layoffs
in the automotive sector, while
generally retaining the program’s
commitment to increased fuel
efficiency.

As part of the 1980 amendments,
Congress took several steps to increase
manufacturer flexibility. First, it
allowed low-volume manufacturers to
request alternative CAFE standards for
two or more years and exempted them
from reporting requirements. Second, it
provided additional flexibility in the
CAFE standards for foreign
manufacturers so as to encourage them
to expand manufacturing operations
into the U.S. Finally, and most
importantly for this discussion, it
provided manufacturers with greater
flexibility in achieving CAFE standards
in any particular year by allowing
manufacturers to earn credits that could
be used to offset liabilities incurred up
to three years before and three years
after the credits were earned.

Manufacturers without credits that
discovered they were likely to end the
model year with a shortfall were
permitted to file a plan with NHTSA
demonstrating how they would make up
any shortfall within three years. Unless
the plan was deemed unreasonable,
NHTSA was to approve the plan, and
penalties were deferred until the plan
failed to produce the anticipated credits.
As part of this legislation, the term
“manufacturer’” was amended to
“includels] any predecessor or
successor of such a manufacturer to the

extent provided under rules which the
Secretary shall prescribe.”

Under the scheme proposed in the
NPRM, a successor’s use of the CAFE
credits of its predecessor corporations
would be limited, placing a significant
constraint on manufacturer flexibility.
Yet, the successor would be held
responsible for any CAFE liabilities of
its predecessor companies. A successor
corporation could well find itself
responsible for previously incurred
CAFE obligations, but without
previously earned CAFE credits. Despite
the statutory language, a
“manufacturer” would no longer
include the concept of successor and
predecessor corporations as generally
defined in corporate law. Instead, it
would be subject to a different set of
rules applicable only in the context of
the CAFE program.

Further, the preliminary analysis set
forth in the NPRM focused only on the
statutory term “manufacturer,” but did
not give due consideration to the import
of the statutory term “‘automobiles
manufactured by a manufacturer.” This
latter term is the fulcrum of determining
the CAFE performance of a particular
vehicle fleet and, by statute,
incorporates any vehicle manufactured
by a manufacturer in a control
relationship with another manufacturer.
By definition, then, the statute
anticipates including in a
manufacturer’s fleet vehicles sold by
manufacturers other than the particular
corporate entity that produced or sold
the vehicle when there is a control
relationship.

We believe it is unlikely that Congress
expected the agency to develop a
scheme under which there is no
incentive to earn credits other than to
make up for existing shortfalls. Nor is it
a policy encouraging the development
and sale of vehicle fleets exceeding
applicable CAFE standards.

Indeed, as discussed above, Congress
adopted amendments to the CAFE
statute to provide for three-year carry-
forward and carry-back compliance
plans using credits to offset liabilities
expressly to give manufacturers
additional flexibility. Rather, it is more
likely that Congress was well aware
when it enacted provisions to extend
CAFE credit planning that compliance
with CAFE standards was premised on
the fleet of “automobiles manufactured
by a manufacturer,” and further that any
individual fleet would include vehicles
manufactured by companies in various
control relationships. Congress chose to
provide additional flexibility to
manufacturers to meet CAFE standards
while maintaining the ability of a
manufacturer in a control relationship

to calculate its corporate average fuel
economy with regard to the automobiles
sold by companies within that control
relationship.

2. Policy Considerations

The NPRM was premised on the
agency’s preliminary belief that tight
constraints on existing credits are
necessary to encourage vehicle fleets to
exceed applicable CAFE standards. The
agency reasoned that allowing the
transfer of CAFE credits as part of a
corporate merger would not encourage
good CAFE performance. Indeed, the
agency believed that permitting the
transfer of CAFE credits would
discourage the development and sale of
more fuel-efficient vehicles.

The NPRM offered the following
example: “To the extent that a successor
had been planning to exceed standards
in the future to earn credits that could
be carried back to cover pre-acquisition
shortfalls, permitting the successor to
use the predecessor’s previously earned
credits to cover those shortfalls would
remove the incentive to exceed those
standards.” 66 FR 6528. It did not,
however, consider the incentive to
companies to exceed standards in order
to gain assets valuable to potential
investors and acquirers.

The agency issued the NPRM without
the benefit of the policy input and
economic analysis developed during the
NAS’s review of the CAFE program. The
NAS study is instructive in that it raises
the prospect that treating credits as an
asset that is potentially of value to
others provides an increased incentive
to create the asset. The preliminary
conclusions stated in the NPRM did not
consider that a successor company’s
ability to use CAFE credits might create
valuable assets enhancing the value of a
corporation to another.

In the NPRM, the agency only
considered the prospect encountered in
the earlier Chrysler enforcement action,
i.e., the successor possesses a shortfall
that the predecessor’s credits can
alleviate. It did not consider the reverse
situation in which a credit-rich
manufacturer is acquiring a predecessor
with sizeable CAFE liability. Ford raised
this scenario in its comments. Ford
offered the following example:

If A, whose fleet is CAFE-positive, acquires
B, whose fleet is CAFE-negative, it may not
be possible for A to generate sufficient credits
in the next three years to cover B’s pre-
existing shortfalls. A’s product plans for the
next three model years are basically set, and
there is little A can do in the short term to
improve its CAFE performance. Nor can A do
anything to change B’s CAFE-negative past.
As aresult, A may have no choice but to
address B’s shortfall by paying a fine—even
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though A may have enough past credits to

offset B’s past shortfall. This outcome may
add to the coffers of the U.S. Treasury, but
it unfairly penalizes A and does nothing to
serve CAFE’s overall purpose of promoting
energy conservation.

While Ford expressed its concerns in
terms of equity, we believe the ability of
a successor corporation to use its
existing credits actually has the
potential to encourage greater fuel
efficiency. That is to say, a manufacturer
has an incentive to earn credits above
and beyond its actual need because a
credit-rich manufacturer can use excess
credits to reduce the cost of merging
with an otherwise attractive
manufacturer that is laden with CAFE
liabilities.

The concern expressed in the NPRM
was also premised on the notion that
allowing a successor corporation to use
credits by one of its predecessors to
offset the liabilities of any other
predecessor amounted to trading credits
between manufacturers. This concern
was premised on a preliminary belief
that allowing a successor to use within
the control relationship the credits
earned by one of its constituent parts
would “retroactively” apply credits to a
“manufacturer” that did not earn them.

After reviewing the comments and
applicable corporate law, we find that
acknowledging the purchase and sale of
corporate assets, including CAFE
credits, or corporate liabilities,
including CAFE obligations, does not
amount to trading credits between
manufacturers. Nor does it imply any
retroactive application of credits. At any
particular point of time, CAFE
responsibility is gauged in accordance
with the corporate structure in existence
at that time.

If a company purchases the assets and
liabilities of another manufacturer, in
accordance with the contract between
them, the successor manufacturer may
be entitled to use the assets of its
constituent parts as one company. If the
successor has purchased the assets and
liabilities of its constituent parts, it is
entitled (consistent with its contract) to
use those assets and liabilities to
address the responsibilities of the
company as they exist as of that time.
For example, if Company A has CAFE
liability in Year 1 and purchases the
assets and liabilities of Company B
midway through Year 2, combined
Company C’s assets and liabilities for
CAFE purposes are determined with
regard to its position, in terms of its
CAFE responsibilities, as of Year 3. If
the contract provides, combined
Company C incurs all the liabilities and
is entitled to all of the assets of its
predecessor corporations. If within the

three-year carry-forward carry-back time
frame, the company is responsible for
the liabilities and may use the credits
applicable to the corporation as a whole.

Consistent with the express statutory
terms construing a manufacturer’s
corporate average fuel economy in terms
of the “automobiles manufactured by a
manufacturer,” and consistent with
general principles of corporate law, a
successor corporation is entitled to use
the assets and is responsible for the
liabilities of its predecessor corporations
as defined by their contractual relations.
This includes the rights and
responsibilities of companies in a
position of control over, or who are
controlled by, another corporation.

Our purpose, as set forth in the
NPRM, is to encourage CAFE
compliance in the vehicle fleet as a
whole to reduce consumption of
gasoline and to enhance the nation’s
energy independence. We now believe
that the ability of successor corporations
to use more freely the CAFE credits
earned by each of their predecessor
corporations enhances the value of
those companies to others. And,
perhaps more compelling, the ability of
a successor corporation to use its own
credits to satisfy the liabilities of a
predecessor provides the successor with
a valuable mechanism to reduce the
overall cost of the acquisition. Thus, the
effect of today’s rule is to encourage
companies on the one hand to maximize
the number of credits it earns and on the
other to join in corporate structures that
help advance overall fleet fuel economy.

The NPRM also addressed other types
of changes in corporate relationships,
including the potential for corporate
relations to dissolve. We believe our
regulation properly addresses such
dissolutions by focusing on the
contractual agreements and by applying
(as suggested in the NPRM) general
principles of corporate law. Thus, we
have included in the Final Rule a
provision simply stating that
dissolutions—Ilike combinations—are
subject to contractual agreements and
should be available for use consistent
with general principles of corporate law.
We have, therefore, simplified the final
regulation without altering the basic
policy underlying the need to enhance
energy independence.

C. Acquisitions During a Model Year

In the NPRM, we proposed to specify
that “(i)f one manufacturer becomes the
successor of another manufacturer
during a model year, all of the vehicles
produced by those manufacturers
during the model year are treated as
though they were manufactured by the
same manufacturer.” The proposed

specification also provided that “(a)
manufacturer is considered to have
become the successor of another
manufacturer during a model year if it
is the successor on September 30 of the
corresponding calendar year and was
not the successor for the preceding
model year.”

Ford argued that the proposed
specification “is clearly inconsistent
with the CAFE statute.” It noted that, as
currently codified, 49 U.S.C. 32901(4)
defines the term “automobile
manufactured by a manufacturer” as
including every automobile
manufactured by a person that controls,
is controlled by, or is under common
control with a manufacturer * * *”

Ford argued that a problem with
NHTSA’s proposed rule is that it forces
manufacturers to combine fleets before
any control relationship has even been
established. It cited the example of A’s
acquiring or taking control of B on
August 1, 2002. Under the proposed
rule, the fleets of A and B would be
combined for all of model year 2002.
However, Ford argued that it is
improper to force A to include in its
model year 2002 fleet a vehicle
produced by B on October 2001.

Ford noted the agency’s statement
that fuel economy standards must apply
to “particular model years as a whole”
and not to “separate parts of a model
year.” It stated that the agency is
worried that, absent such a provision,
“one or both manufacturers would have
two separate CAFE values * * * for the
same model year.” Ford claimed this is
an implausible assumption. According
to Ford, simply put, both manufacturers
would file CAFE reports; manufacturer
A would include those models
produced after “control” was
established and manufacturer B would
include those vehicles produced before
“control” was established. This would
be the case even if B ceased to exist after
the “control” date.

That company argued that a scheme
which pretends that Manufacturer A
“controls” Manufacturer B for an entire
model year, even though the actual
control relationship existed only for the
last two months (or even the very last
day) of that model year, is contrary to
the statutory scheme. Ford argued that
in setting up the “control” criterion,
Congress intended to count in a
manufacturer’s CAFE fleet only those
vehicles for which the manufacturer
could fairly be held responsible. Ford
argued that the fairest and most
transparent way to address the issue is
to have A take responsibility for only
those vehicles produced by B after the
control relationship is established.
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We disagree. First, CAFE compliance
and any remaining obligations are based
on the total volume of vehicles sold
during the course of the model year and
are not determined until the end of the
model year. (49 U.S.C. 32903(b)(1)) No
administrative mechanism currently
exists to separate CAFE compliance to
account for mid-year changes in
corporate relationships and we see no
need to craft one. Under today’s rule, an
acquiring corporation inherits all CAFE
liabilities and credits of the predecessor
corporation for a period dating back
three years. These assets and liabilities
would be considered by both parties
when negotiating the transfer of
corporate interests, as would any assets
and liabilities.

Accordingly, we do not believe that
the successor corporation is in any way
injured by the existing administrative
structure. A successor corporation may,
upon acquisition, take steps to mitigate
any projected CAFE shortfall for its total
fleet for that model year, including
filing a plan to make up any shortfalls
within the next three model years.
Given today’s determination that a
predecessor’s CAFE liabilities need not
be satisfied solely through the payment
of penalties, there is no imposition of an
unreasonable burden.

Further, to ensure that the agency
properly allocates CAFE credits and
liabilities to the appropriate
manufacturer in accordance with their
corporate transaction, we have decided
to include in the regulation a provision
similar to that used in many of our
Federal Motor Vehicle Safety Standards
(FMVSS). New or upgraded FMVSS
often include a “phase-in” schedule
during which the standard becomes
applicable to an increasing percentage
of each manufacturer’s new vehicle
fleet. The agency has accounted for
corporate transactions in this context by
providing that a vehicle will be
attributable as between manufacturers
in accordance with express written
contracts submitted to NHTSA. (See,
e.g., FMVSS 225 §14.2.2 and 49 CFR
part 596.6(b)(3)).

We have included a similar provision
in this Final Rule to help the agency
identify when a corporate transaction
has resulted in the transfer of rights and
responsibilities between manufacturers.
To effect the corporate transaction,
manufacturers are to submit a certified
report to the agency stating that the
transaction has or will transfer
controlling stock interest or otherwise
vest a new corporate entity with control
over the design, production or sales of
automobiles manufactured by another
manufacturer.

Likewise, to the extent that a group of
manufacturers within a control
relationship allocates the group’s CAFE
credits and liabilities among the
manufacturers within the group, the
group of manufacturers shall file a copy
of the agreement controlling the
allocation at the end of each model year.
In this way, NHTSA will be better able
to administer its CAFE compliance
program. All manufacturers in a control
relationship shall be jointly and
severally liable for any CAFE liabilities
that are not collected from the
manufacturer allocated responsibility
for those liabilities.

VII. Rulemaking Analyses and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

NHTSA has considered the impact of
this rulemaking action under Executive
Order 12866 and the Department of
Transportation’s regulatory policies and
procedures. This rulemaking document
is not economically significant. It was
reviewed by the Office of Management
and Budget under E.O. 12866,
“Regulatory Planning and Review.” The
rulemaking action has been determined
to be significant under the Department’s
regulatory policies and procedures,
given the public interest in the
automotive fuel economy program.

The new regulation does not create
any new obligations, other than the
obligation to file with NHTSA evidence
of a contractual relationship allocating
CAFE credits and liabilities among
various parties exercising control over
the manufacture of a fleet of vehicles. It
expands upon the same positions
concerning predecessors and successors
as we have previously taken in
interpretation letters by permitting
existing credits to be used to satisfy the
existing liabilities of either party to a
transaction establishing a successor/
predecessor relationship.

As discussed earlier in this notice, if
we did not adopt regulations governing
the use of CAFE credits by predecessors
and successors, a predecessor’s unused
credits would simply expire, since the
only manufacturer that could use them
would no longer exist. Similarly, there
would be no way of offsetting a
predecessor’s remaining CAFE shortfalls
in the absence of some provision
concerning successors. The successor
would thus be required to pay the
predecessor’s penalties, a responsibility
which it assumed with the rest of the
predecessor’s obligations, but would
have no ability to earn future credits to
offset the predecessor’s shortfalls.

To address this inequity, the
regulation gives the successor all the

rights the predecessor had with respect
to the use of preexisting credits and the
ability to earn future credits.

The provisions concerning the rights
and responsibilities of manufacturers in
other situations in which there have
been changes in corporate relationships,
e.g., changes in control, are essentially
a statement of our interpretation of the
statute and reflect the same principles
as the provisions relating to
predecessors and successors.

B. Regulatory Flexibility Act

We have considered the effects of this
rulemaking action under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) I
hereby certify that proposed rule does
not have a significant economic impact
on a substantial number of small
entities. Therefore, a regulatory
flexibility analysis is not required for
this action. As discussed above, the
regulation does not create any new
obligations but simply adopts the same
positions concerning predecessors and
successors as we have previously taken
in interpretation letters. Similarly, the
provisions concerning the rights and
responsibilities of manufacturers in
other situations in which there have
been changes in corporate relationships,
e.g., changes in control, are essentially
a statement of our interpretation of the
statute and reflect the same principles
as the provisions relating to
predecessors and successors. Moreover,
as a practical matter, the acquiring
corporations most likely to be affected
by this regulation are not small
businesses.

C. National Environmental Policy Act

NHTSA has analyzed this rule for the
purposes of the National Environmental
Policy Act and determined that it does
not have any significant impact on the
quality of the human environment.

D. Executive Order 13132 (Federalism)

The agency has analyzed this
rulemaking action in accordance with
the principles and criteria set forth in
Executive Order 13132 and has
determined that it does not have
sufficient federalism implications to
warrant consultation with State and
local officials or the preparation of a
federalism summary impact statement.
The rule has no substantial effects on
the States, or on the current Federalism-
State relationship, or on the current
distribution of power and
responsibilities among the various local
officials.

E. Unfunded Mandates Act

The Unfunded Mandates Reform Act
of 1995 requires agencies to prepare a



Federal Register/Vol. 69, No. 248/ Tuesday, December 28, 2004 /Rules and Regulations

77671

written assessment of the costs, benefits
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local or tribal governments, in the
aggregate, or by the private sector, of
more than $100 million annually
(adjusted for inflation with base year of
1995). The rule does not result in the
expenditure by State, local or tribal
governments, in the aggregate, or by the
private sector, of more than $100
million annually.

F. Executive Order 12778 (Civil Justice
Reform)

This rule does not have any
retroactive effect. However, as we noted
in the NPRM, we would, as a practical
matter, consider the regulation in any
enforcement action regarding
predecessors and successors that
involved conduct that occurred before
the regulation became effective.

As discussed earlier, the regulation
does not create any new obligations but
expands the same positions concerning
predecessors and successors as we have
previously taken in interpretation letters
and have previously applied in our
administration of the statute. If we did
not adopt special provisions governing
the use of CAFE credits by predecessors
and successors, a predecessor’s unused
credits would simply expire, since the
only manufacturer that could use them
would no longer exist. Similarly, there
would be no way of offsetting a
predecessor’s remaining CAFE shortfalls
in the absence of some provision
concerning successors.

The rule addresses this inequity and
gives the successor all the rights the
predecessor had with respect to credits.

We would similarly consider the
regulation in any enforcement action
regarding other situations in which
there have been changes in corporate
relationships, e.g., changes in control,
that involved conduct that occurred
before the regulation became effective.
However, the provisions are essentially
a statement of our interpretation of the
statute.

States are preempted from
promulgating laws and regulations
contrary to the provisions of this rule.
The rule does not require submission of
a petition for reconsideration or other
administrative proceedings before
parties may file suit in court.

G. Paperwork Reduction Act

The agency has prepared the
necessary paperwork under the
Paperwork Reduction Act and
submitted it to the Office of
Management and Budget. PRA clearance
is necessary because the final regulation

includes a provision requiring the
submission of agreements between
companies in certain circumstances.

H. Regulation Identifier Number (RIN)

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. You may use the RIN contained in
the heading at the beginning of this
document to find this action in the
Unified Agenda.

I. Executive Order 13045

Executive Order 13045 (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental, health or safety risk that
NHTSA has reason to believe may have
a disproportionate effect on children.
This regulatory action does not meet
either of those criteria.

J. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act (NTTAA) requires NHTSA to
evaluate and use existing voluntary
consensus standards 7 in its regulatory
activities unless doing so would be
inconsistent with applicable law (e.g.,
the statutory provisions regarding
NHTSA'’s vehicle safety authority) or
otherwise impractical. This requirement
is not relevant to this rulemaking action.

List of Subjects in 49 CFR Part 534
Fuel economy, Motor vehicles.

m In consideration of the foregoing,
chapter V of title 49 of the Code of
Federal Regulations is amended by

adding a new Part 534 to read as follows:

PART 534—RIGHTS AND
RESPONSIBILITIES OF
MANUFACTURERS IN THE CONTEXT
OF CHANGES IN CORPORATE
RELATIONSHIPS

534.1
534.2
534.3

Scope.

Applicability.

Definitions.

534.4 Successors and predecessors.

534.5 Manufacturers within control
relationships.

7 Voluntary consensus standards are technical
standards developed or adopted by voluntary
consensus standards bodies. Technical standards
are defined by the NTTAA as “performance-based
or design-specific technical specifications and
related management systems practices.” They
pertain to “products and processes, such as size,
strength, or technical performance of a product,
process or material.”

534.6 Reporting corporate transactions.
535.7 Situations not directly addressed by
this part.

Authority: 49 U.S.C. 32901; delegation of
authority at 49 CFR 1.50.

§534.1 Scope.

This part defines the rights and
responsibilities of manufacturers in the
context of changes in corporate
relationships for purposes of the
automotive fuel economy program
established by 49 U.S.C. Chapter 329.

§534.2 Applicability.

This part applies to manufacturers of
passenger automobiles and non-
passenger automobiles.

§534.3 Definitions.

(a) Statutory definitions and terms.
All terms used in 49 U.S.C. Chapter 329
are used according to their statutory
meaning.

(b) As used in this part—

“Control relationship” means the
relationship that exists between
manufacturers that control, are
controlled by, or are under common
control with, one or more other
manufacturers.

‘“Predecessor” means a manufacturer
whose rights have been vested in and
whose burdens have been assumed by
another manufacturer.

“Successor’” means a manufacturer
that has become vested with the rights
and assumed the burdens of another
manufacturer.

§534.4 Successors and predecessors.

For purposes of the automotive fuel
economy program, ‘‘manufacturer”
includes “predecessors” and
“successors” to the extent specified in
paragraphs (a) through (d) of this
section.

(a) Successors are responsible for any
civil penalties that arise out of fuel
economy shortfalls incurred and not
satisfied by predecessors.

(b) If one manufacturer has become
the successor of another manufacturer
during a model year, all of the vehicles
produced by those manufacturers
during the model year are treated as
though they were manufactured by the
same manufacturer. A manufacturer is
considered to have become the
successor of another manufacturer
during a model year if it is the successor
on September 30 of the corresponding
calendar year and was not the successor
for the preceding model year.

(c) Credits earned by a predecessor
may be used by a successor, subject to
availability of the credits and the
general three-year restriction on
carrying credits forward and the general
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three-year restriction on carrying credits
backward.

(d) Credits earned by a successor may
be used to offset a predecessor’s
shortfall, subject to availability of the
credits and the general three-year
restriction on carrying credits backward.

§534.5 Manufacturers within control
relationships.

(a) If a civil penalty arises out of a fuel
economy shortfall incurred by a group
of manufacturers within a control
relationship, each manufacturer within
that group is jointly and severally liable
for the civil penalty.

(b) A manufacturer is considered to be
within a control relationship for an
entire model year if and only if it is
within that relationship on September
30 of the calendar year in which the
model year ends.

(c) Credits of a manufacturer within a
control relationship may be used by the
group of manufacturers within the
control relationship to offset shortfalls,
subject to the agreement of the other
manufacturers, the availability of the
credits, and the general three-year
restriction on carrying credits forward
or backward.

(d) If a manufacturer within a group
of manufacturers is sold or otherwise
spun off so that it is no longer within
that control relationship, the
manufacturer may use credits that were
earned by the group of manufacturers
within the control relationship while
the manufacturer was within that
relationship, subject to the agreement of
the other manufacturers, the availability
of the credits and the general restriction
on carrying credits forward or
backward.

(e) Agreements among manufacturers
in a control relationship related to the
allocation of credits or liabilities
addressed by this section shall be filed
with the agency within 60 days of the
end of each model year in the same form
as specified in section 534.6. The
manufacturers may seek confidential
treatment for information provided in
the certified report in accordance with
49 CFR Part 512.

§534.6 Reporting corporate transactions.

Manufacturers who have entered into
written contracts transferring rights and
responsibilities such that a different
manufacturer owns the controlling stock
or exerts control over the design,
production or sale of automobiles to
which a Corporate Average Fuel
Economy standard applies shall report
the contract to the agency as follows:

(a) The manufacturers must file a
certified report with the agency
affirmatively stating that the contract

transfers rights and responsibilities
between them such that one
manufacturer has assumed a controlling
stock ownership or control over the
design, production or sale of vehicles.
The report must also specify the first
full model year to which the transaction
will apply.

(b) Each report shall—

(i) Identify each manufacturer;

(ii) State the full name, title, and
address of the official responsible for
preparing the report;

(iii) Identify the production year being
reported on;

(iv) Be written in the English
language; and

(v) Be submitted to: Administrator,
National Highway Traffic Safety
Administration, 400 Seventh Street,
SW., Washington, DC 20590.

(c) The manufacturers may seek
confidential treatment for information
provided in the certified report in
accordance with 49 CFR part 512.

§534.7 Situations not directly addressed
by this part.

To the extent that this part does not
directly address an issue concerning the
rights and responsibilities of
manufacturers in the context of a change
in corporate relationships, the agency
will make determinations based on
interpretation of the statute and the
principles reflected in the part.

Issued on: December 20, 2004.
Jeffrey W. Runge,
Administrator.
[FR Doc. 04-28237 Filed 12—27-04; 8:45 am)]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 300
[1.D. 122104C]

Notification of U.S. Fish Quotas and an
Effort Allocation in the Northwest
Atlantic Fisheries Organization (NAFO)
Regulatory Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; notification of U.S.
fish quotas and an effort allocation.

SUMMARY: NMFS announces that fish
quotas and an effort allocation are
available for harvest by U.S. fishermen
in the Northwest Atlantic Fisheries
Organization (NAFO) Regulatory Area.

This action is necessary to make
available to U.S. fishermen a fishing
privilege on an equitable basis.

DATES: All fish quotas and the effort
allocation are effective January 1, 2005,
through December 31, 2005. Expressions
of interest regarding U.S. fish quota
allocations for all species except 3L
shrimp will be accepted throughout
2005. Expressions of interest regarding
the U.S. 3L shrimp quota allocation and
the 3M shrimp effort allocation will be
accepted through January 12, 2005.
ADDRESSES: Expressions of interest
regarding the U.S. effort allocation and
quota allocations should be made in
writing to Patrick E. Moran in the NMFS
Office of Sustainable Fisheries, at 1315
East-West Highway, Silver Spring, MD
20910 (phone: 301-713-2276, fax: 301—
713-2313, e-mail:
pat.moran@noaa.gov).

Information relating to NAFO fish
quotas, NAFO Conservation and
Enforcement Measures, and the High
Seas Fishing Compliance Act (HSFC)
Permit is available from Sarah
McLaughlin, at the NMFS Northeast
Regional Office at One Blackburn Drive,
Gloucester, Massachusetts 01930
(phone: 978-281-9279, fax: 978-281—
9135, e-mail:
Sarah.McLaughlin@noaa.gov) and from
NAFO on the World Wide Web at
http://www.nafo.ca.

FOR FURTHER INFORMATION CONTACT:
Patrick E. Moran, 301-713-2276.
SUPPLEMENTARY INFORMATION:

Background

NAFO has established and maintains
conservation measures in its Regulatory
Area that include one effort limitation
fishery as well as fisheries with total
allowable catches (TACs) and member
nation quota allocations. The principal
species managed are cod, flounder,
redfish, American plaice, halibut,
capelin, shrimp, and squid. At the 2004
NAFO Annual Meeting, the United
States received fish quota allocations for
three NAFO stocks and an effort
allocation for one NAFO stock to be
fished during 2005. The species,
location, and allocation (in metric tons
or effort) of these U.S. fishing
opportunities, as found in Annexes LA,
1.B, and I.C of the 2005 NAFO
Conservation and Enforcement
Measures, are as follows:

(1) Redfish NAFO Division 3M 69 mt
(2) Squid NAFO Subareas 3 453 mt
(Hlex) &4
(3) Shrimp  NAFO Division 3L 144 mt
(4) Shrimp  NAFO Division 3M 1 vessel/
100 days

Additionally, U.S. vessels may be
authorized to fish any available portion
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of the 1,000 mt allocation of oceanic
redfish in NAFO Subarea 2 and
Divisions 1F and 3K allocated to NAFO
members that are not also members of
the Northeast Atlantic Fisheries
Commission. Fishing opportunities may
also be authorized for U.S. fishermen in
the “Others” category for: Division
3LNO yellowtail flounder (76 mt);
Division 3NO white hake (500 mt);
Division 3LNO skates (500 mt); and
Division 30 redfish (100 mt).
Procedures for obtaining NMFS
authorization are specified below.

U.S. Fish Quota Allocations

Expressions of interest to fish for any
or all of the U.S. fish quota allocations
and “Others” category allocations in
NAFO will be considered from U.S.
vessels in possession of a valid High
Seas Fishing Compliance (HSFC)
permit, which is available from the
NMFS Northeast Regional Office (see
ADDRESSES). All expressions of interest
should be directed in writing to Patrick
E. Moran (see ADDRESSES). Letters of
interest from U.S. vessel owners should
include the name, registration, and
home port of the applicant vessel as
required by NAFO in advance of fishing
operations. In addition, any available
information on intended target species
and dates of fishing operations should
be included. To ensure equitable access
by U.S. vessel owners, NMFS may
promulgate regulations designed to
choose one or more U.S. applicants from
among expressions of interest.

Note that vessels issued valid HSFC
permits under 50 CFR part 300 are
exempt from multispecies permit, mesh
size, effort-control, and possession limit
restrictions, specified in 50 CFR parts
648.4, 648.80, 648.82 and 648.86,
respectively, while transiting the U.S.
exclusive economic zone (EEZ) with
multispecies on board the vessel, or
landing multispecies in U.S. ports that
were caught while fishing in the NAFO
Regulatory Area, provided:

(1) The vessel operator has a letter of
authorization issued by the Regional
Administrator on board the vessel;

(2) For the duration of the trip, the
vessel fishes, except for transiting
purposes, exclusively in the NAFO
Regulatory Area and does not harvest
fish in, or possess fish harvested in, or
from, the U.S. EEZ;

(3) When transiting the U.S. EEZ, all
gear is properly stowed in accordance
with one of the applicable methods
specified in 50 CFR part 648.23(b); and

(4) The vessel operator complies with
the HSFC permit and all NAFO
conservation and enforcement measures
while fishing in the NAFO Regulatory
Area.

U.S. 3M Effort Allocation

Expressions of interest in harvesting
the U.S. portion of the 2005 NAFO 3M
shrimp effort allocation (1 vessel/100
days) will be considered from owners of
U.S. vessels in possession of a valid
HSFC permit. All expressions of interest
should be directed in writing to Patrick
E. Moran (see ADDRESSES).

Letters of interest from U.S. vessel
owners should include the name,
registration and home port of the
applicant vessel as required by NAFO in
advance of fishing operations. In the
event that multiple expressions of
interest are made by U.S. vessel owners,
NMFS may promulgate regulations
designed to choose one U.S. applicant
from among expressions of interest.

NAFO Conservation and Management
Measures

Relevant NAFO Conservation and
Enforcement Measures include, but are
not limited to, maintenance of a fishing
logbook with NAFO-designated entries;
adherence to NAFO hail system
requirements; presence of an on-board
observer; deployment of a functioning,
autonomous vessel monitoring system;
and adherence to all relevant minimum
size, gear, bycatch, and other
requirements. Further details regarding
these requirements are available from
the NMFS Northeast Regional Office,
and can also be found in the current
NAFO Conservation and Enforcement
Measures on the Internet (see
ADDRESSES).

Chartering Arrangements

In the event that no adequate
expressions of interest in harvesting the
U.S. portion of the 2005 NAFO 3L
shrimp quota allocation and/or 3M
shrimp effort allocation are made on
behalf of U.S. vessels, expressions of
interest will be considered from U.S.
fishing interests intending to make use
of vessels of other NAFO Parties under
chartering arrangements to fish the 2005
U.S. quota allocation for 3L shrimp and/
or the effort allocation for 3M shrimp.
Under NAFO rules in effect through
2005, a vessel registered to another
NAFO Contracting Party may be
chartered to fish the U.S. effort
allocation provided that written consent
for the charter is obtained from the
vessel’s flag state and the U.S. allocation
is transferred to that flag state. NAFO
Parties must be notified of such a
chartering operation through a mail
notification process.

A NAFO Contracting Party wishing to
enter into a chartering arrangement with
the United States must be in full current
compliance with the requirements

outlined in the NAFO Convention and
Conservation and Enforcement
Measures including, but not limited to,
submission of the following reports to
the NAFO Executive Secretary:
provisional monthly catches within 30
days following the calendar month in
which the catches were made;
provisional daily catches of shrimp
taken from Division 3L; provisional
monthly fishing days in Division 3M
within 30 days following the calendar
month in which the catches were made;
observer reports within 30 days
following the completion of a fishing
trip; and an annual statement of actions
taken in order to comply with the NAFO
Convention. Furthermore, the United
States may also consider a Contracting
Party’s previous compliance with the
NAFO incidental catch limits, as
outlined in the NAFO Conservation and
Enforcement Measures, before entering
into a chartering arrangement.

Expressions of interest from U.S.
fishing interests intending to make use
of vessels from another NAFO
Contracting Party under chartering
arrangements should include
information required by NAFO
regarding the proposed chartering
operation, including: the name,
registration and flag of the intended
vessel; a copy of the charter; the fishing
opportunities granted; a letter of consent
from the vessel’s flag state; the date from
which the vessel is authorized to
commence fishing on these
opportunities; and the duration of the
charter (not to exceed six months). More
details on NAFO requirements for
chartering operations are available from
NMFS (see ADDRESSES). In addition,
expressions of interest for chartering
operations should be accompanied by a
detailed description of anticipated
benefits to the United States. Such
benefits might include, but are not
limited to, the use of U.S. processing
facilities/personnel; the use of U.S.
fishing personnel; other specific
positive effects on U.S. employment;
evidence that fishing by the chartered
vessel actually would take place; and
documentation of the physical
characteristics and economics of the
fishery for future use by the U.S. fishing
industry.

In the event that multiple expressions
of interest are made by U.S. fishing
interests proposing the use of chartering
operations, the information submitted
regarding benefits to the United States
will be used in making a selection. In
the event that applications by U.S.
fishing interests proposing the use of
chartering operations are considered, all
applicants will be made aware of the
allocation decision as soon as possible.
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Once the allocation has been awarded
for use in a chartering operation, NMFS
will immediately take appropriate steps
to notify NAFO and transfer the U.S. 3L
shrimp quota allocation and/or the 3M
shrimp effort allocation to the
appropriate Contracting Party.

After reviewing all requests for
allocations submitted, NMFS may
decide not to grant any allocations if it
is determined that no requests meet the
criteria described in this notice. All
individuals/companies submitting
expressions of interest to NMFS will be
contacted if an allocation has been
awarded. Please note that if the U.S.
portion of the 2005 NAFO 3L shrimp
quota allocation and/or 3M shrimp
effort allocation is awarded to a U.S.
vessel or a specified chartering
operation, it may not be transferred
without the express, written consent of
NMEFS.

Dated: December 22, 2004.
John H. Dunnigan,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 04-28366 Filed 12—-27-04; 8:45 am]|
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 031119283-4001-02; 1.D.
122204F]

Fisheries of the Northeastern United
States; Summer Flounder Fishery;
Commercial Quota Harvested for North
Carolina

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure of commercial fishery.

SUMMARY: NMFS announces that the
summer flounder commercial quota
available to North Carolina has been
harvested. Vessels issued a commercial

Federal fisheries permit for the summer
flounder fishery may not land summer
flounder in North Carolina for the
remainder of calendar year 2004, unless
additional quota becomes available
through a transfer. Regulations
governing the summer flounder fishery
require publication of this notification
to advise North Carolina that the quota
has been harvested and to advise vessel
permit holders and dealer permit
holders that no commercial quota is
available for landing summer flounder
in North Carolina.

DATES: Effective 1800 hours, December
26, 2004, through 2400 hours, December
31, 2004.

FOR FURTHER INFORMATION CONTACT:
Jason Blackburn, Fishery Management
Specialist, (978) 281-9326, e-mail
jason.blackburn@noaa.gov.

SUPPLEMENTARY INFORMATION:
Regulations governing the summer
flounder fishery are found at 50 CFR
part 648. The regulations require annual
specification of a commercial quota that
is apportioned on a percentage basis
among the coastal states from North
Carolina through Maine. The process to
set the annual commercial quota and the
percent allocated to each state is
described in § 648.100.

The initial total commercial quota for
summer flounder for the 2004 calendar
year was set equal to 16,920,000 b
(7,674,862 kg) (69 FR 2074, January 14,
2004). The percent allocated to vessels
landing summer flounder in North
Carolina is 27.44584 percent, resulting
in a commercial quota of 4,643,836 lb
(2,106,430 kg). The adjusted 2004
allocation was reduced to 4,163,464 1b
(1,888,535 kg) due to research set-aside
and quota overages from 2003. However,
on March 9, 2004 (69 FR 10937), NMFS
published notification of a commercial
quota restoration of 451,595 1b (204,842
kg) to North Carolina increasing the
commercial quota to 4,615,059 1b
(2,093,377 kg).

Section 648.101(b) requires the
Administrator, Northeast Region, NMFS
(Regional Administrator) to monitor
state commercial quotas and to

determine when a state’s commercial
quota has been harvested. NMFS then
publishes a notification in the Federal
Register to advise the state and to notify
Federal vessel and dealer permit holders
that, effective upon a specific date, the
state’s commercial quota has been
harvested and no commercial quota is
available for landing summer flounder
in that state. The Regional
Administrator has determined, based
upon dealer reports and other available
information, that North Carolina has
harvested its quota for 2004.

The regulations at § 648.4(b) provide
that Federal permit holders agree, as a
condition of the permit, not to land
summer flounder in any state that the
Regional Administrator has determined
no longer has commercial quota
available. Therefore, effective 1800
hours, December 26, 2004, through 2400
hours, December 31, 2004, further
landings of summer flounder in North
Carolina by vessels holding summer
flounder commercial Federal fisheries
permits are prohibited for the remainder
of the 2004 calendar year, unless
additional quota becomes available
through a transfer and is announced in
the Federal Register. Effective 1800
hours, December 26, 2004, through 2400
hours, December 31, 2004, federally
permitted dealers are also notified that
they may not purchase summer flounder
from federally permitted vessels that
land in North Carolina for the remainder
of the calendar year, or until additional
quota becomes available through a
transfer.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: December 22, 2004.

Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 04-28365 Filed 12—-22—-04; 1:48 pm]
BILLING CODE 3510-22-S
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2004-19943; Directorate
Identifier 2004—NM-76—AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 757-200 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Boeing Model 757-200 series
airplanes. This proposed AD would
require modifying the wiring of the test
ground signal for the master dim and
test system circuit in the flight
compartment. This proposed AD is
prompted by a report that the master
dim and test system circuit does not
have wiring separation of the test
ground signal for redundant equipment
in the flight compartment. We are
proposing this AD to prevent a single
fault failure during flight, which could
result in test patterns instead of the
selected radio frequencies showing on
the communications panel. These
conditions could adversely affect voice
and transponder communication
capability between the flightcrew and
air traffic control, which could result in
increased pilot workload.

DATES: We must receive comments on
this proposed AD by February 11, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By fax: (202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124—2207.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA-2004—
19943; the directorate identifier for this
docket is 2004—NM-76—-AD.

FOR FURTHER INFORMATION CONTACT:
Technical information: Binh Tran,
Aerospace Engineer, Systems and
Equipment Branch, ANM-130S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(425) 917-6485; fax (425) 917-6590.

Plain language information: Marcia
Walters, marcia.walters@faa.gov.

SUPPLEMENTARY INFORMATION:

Docket Management System (DMS)

The FAA has implemented new
procedures for maintaining AD dockets
electronically. As of May 17, 2004, new
AD actions are posted on DMS and
assigned a docket number. We track
each action and assign a corresponding
directorate identifier. The DMS AD
docket number is in the form “Docket
No. FAA-2004-99999.” The Transport
Airplane Directorate identifier is in the
form “Directorate Identifier 2004—NM—
999-AD.” Each DMS AD docket also
lists the directorate identifier (“Old
Docket Number”) as a cross-reference
for searching purposes.

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2004—-19943; Directorate Identifier
2004-NM-76—AD” in the subject line of
your comments. We specifically invite

comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that
website, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications that
affect you. You can get more
information about plain language at
http://www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

We have received a report indicating
that the master dim and test system
circuit does not have wiring separation
of the test ground signal for redundant
equipment in the flight compartment on
certain Boeing Model 757-200 series
airplanes. This condition could allow a
single fault to simulate a test condition
in the annunciators, switches, and
displays in the flight compartment. A
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single fault failure could also simulate

a test condition on the communications
panels and show test patterns instead of
the selected radio frequencies. The
flightcrew must be aware of the selected
radio frequencies used to communicate
with air traffic control. If test patterns
show on the communications panel
during flight, it could adversely affect
voice and transponder communication
capability between the flightcrew and
air traffic control, which could result in
increased pilot workload.

Relevant Service Information

We have reviewed Boeing Service
Bulletin 757-33-0050, Revision 2, dated
December 4, 2003. The service bulletin
describes procedures for modifying the
wiring of the test ground signal for the
master dim and test system circuit in
the flight compartment. The
modification includes an operational
test. Accomplishing the actions
specified in the service information is
intended to adequately address the
unsafe condition.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same
type design. Therefore, we are
proposing this AD, which would require
accomplishing the actions specified in
the service information described
previously.

Costs of Compliance

There are about 55 airplanes of the
affected design worldwide, and 30
airplanes of U.S. registry. The proposed
modification (including the operational
test) would take between 2 and 3 work
hours, depending on the airplane
configuration, at an average labor rate of
$65 per work hour. Required parts cost
would be minimal. Based on these
figures, the estimated cost of the
proposed modification for U.S.
operators is between $130 and $195 per
airplane.

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106, describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701, “General requirements.” Under
that section, the FAA is charged with

promoting safety flight of civil aircraft
in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Boeing: Docket No. FAA-2004-19943;
Directorate Identifier 2004—NM-76—AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this AD
action by February 11, 2005.

Affected ADs

(b) None.

Applicability

(c) This AD applies to certain Boeing
Model 757-200 series airplanes, certificated
in any category.

Unsafe Condition

(d) This AD was prompted by a report that
the master dim and test system circuit does
not have wiring separation of the test ground
signal for redundant equipment in the flight
compartment. We are issuing this AD to
prevent a single fault failure during flight
which could result in test patterns instead of
the selected radio frequencies showing on the
communications panel. These conditions
could adversely affect voice and transponder
communication capability between the
flightcrew and air traffic control, which
could result in increased pilot workload.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Modification

(f) Within 60 months after the effective
date of this AD: Modify the wiring of the test
ground signal for the master dim and test
system circuit in the flight compartment by
doing all the applicable actions specified in
Boeing Service Bulletin 757-33-0050,
Revision 2, dated December 4, 2003.

Modifications Done Using Previous Issues of
the Service Bulletin

(g) Modifications done before the effective
date of this AD in accordance with Boeing
Service Bulletin 757-33-0050, dated August
15, 2002; or Revision 1, dated January 30,
2003; are considered acceptable for
compliance with paragraph (f) of this AD.

Alternative Methods of Compliance
(AMOCs)

(h) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

Issued in Renton, Washington, on
December 7, 2004.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 04—28250 Filed 12—27-04; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2004-19928; Directorate
Identifier 2004-NE-27-AD]

RIN 2120-AA64

Airworthiness Directives; CFM
International (CFMI) CFM56-5, -5A,
-5B, and —-5C Series Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
CFM International (CFMI) CFM56-5,
—5A, =5B, and —5C series turbofan
engines. This proposed AD would
require removing certain part number
(P/N) air turbine starters from service.
This proposed AD results from several
reports of failures of uncontained air
turbine starters where high-energy
particles were not contained within the
containment feature of the starter. We
are proposing this AD to prevent
uncontained failures of air turbine
starters, which could result in damage
to the airplane.

DATES: We must receive any comments
on this proposed AD by February 28,
2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, S.W., Nassif Building,
Room PL—401, Washington, DC 20590—
001.

e Fax: (202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Contact CFM International, Technical
Information Operation, One Neumann
Way, Cincinnati; OH 45215-1988 for the
service information identified in this
proposed AD.

FOR FURTHER INFORMATION CONTACT:
James Rosa, Aerospace Engineer, Engine
Certification Office, FAA, Engine and
Propeller Directorate, 12 New England

Executive Park, Burlington, MA 01803—
5299; telephone (781) 238-7152; fax
(781) 238-7199.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any written
relevant data, views, or arguments
regarding this proposal. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2004-19928; Directorate Identifier
2004-NE-27—-AD” in the subject line of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments received by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of the DMS
web site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78) or you may visit http://
dms.dot.gov.

Examining the AD Docket

You may examine the docket that
contains the proposal, any comments
received, and any final disposition in
person at the DMS Docket Offices
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Office (telephone (800) 647—
5227) is on the plaza level of the
Department of Transportation Nassif
Building at the street address stated in
ADDRESSES. Comments will be available
in the AD docket shortly after the DMS
receives them.

Discussion

The Dire