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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. 02—057-2]

RIN 0579-AB74

Karnal Bunt; Revision of Regulations
for Importing Wheat

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending our
regulations regarding the importation of
wheat from regions affected with Karnal
bunt. Our amendments, among other
things, list such regions, as well as
articles regulated for Karnal bunt;
increase the flexibility of the regulations
so that they provide more readily for the
recognition of areas where Karnal bunt
is not known to occur within regions
where Karnal bunt is known to be
present; describe conditions, including
requirements for phytosanitary
certificates, under which wheat and
related articles from regions affected
with Karnal bunt are imported into the
United States; and specify cleaning and/
or disinfection requirements for
imported farm machinery and other
equipment used to handle or store
Karnal bunt-positive seed or host crops.
The changes make our regulations
regarding the importation of wheat and
related articles from regions affected
with Karnal bunt substantively
equivalent to our domestic Karnal bunt
regulations and make the former
consistent with international
agreements to which the United States
is a party.

EFFECTIVE DATE: March 21, 2005.

FOR FURTHER INFORMATION CONTACT: Ms.
Jeanne Van Dersal, Import Specialist,
Phytosanitary Issues Management Team,

PPQ, APHIS, 4700 River Road, Unit 140,
Riverdale, MD 20737-1236; (301) 734—
6799.

SUPPLEMENTARY INFORMATION:
Background

Karnal bunt is a fungal disease of
wheat (Triticum aestivum), durum
wheat (Triticum durum), and triticale
(Triticum aestivum x Secale cereale), a
hybrid of wheat and rye. Karnal bunt is
caused by the smut fungus Tilletia
indica (Mitra) Mundkur and is spread
by spores, primarily through the
movement of infected seed. Our Karnal
bunt-related import regulations are
contained in Subpart—Wheat Diseases
(7 CFR 319.59 through 319.59-2).

On March 3, 2004, we published in
the Federal Register (69 FR 9976-9982,
Docket No. 02—057-1) a proposal to
amend the regulations by listing regions
affected with Karnal bunt, as well as
articles that would be regulated for
Karnal bunt; increasing the flexibility of
the regulations so that they could
provide more readily for the recognition
of areas where Karnal bunt is not known
to occur within regions where Karnal
bunt is known to be present; describing
conditions, including requirements for
phytosanitary certificates, under which
wheat and related articles from regions
affected with Karnal bunt could be
imported into the United States; and
specifying cleaning and/or disinfection
requirements for imported farm
machinery and other equipment used to
handle or store Karnal bunt-positive
seed or host crops. The proposed
changes would make our regulations
regarding the importation of wheat and
related articles from regions affected
with Karnal bunt substantively
equivalent to our domestic Karnal bunt
regulations and would make the former
consistent with international
agreements to which the United States
is a party.

We solicited comments concerning
our proposal for 60 days ending May 3,
2004. We received two comments by
that date, both from representatives of
domestic wheat industry groups. Both
commenters were in favor of the
proposed rule.

However, one commenter offered
suggestions for changes to the
background information contained in
the preamble of the proposed rule.
These suggestions are discussed below.

The commenter noted that the
proposed rule’s economic analysis
mentioned, but did not identify, five
durum-producing Mexican States in
addition to the States of Sonora and Baja
California (i.e., the States where the
Mexicali Valley, a Karnal bunt-free area
already recognized in the regulations, is
located). The commenter identified four
of the five Mexican States and offered
relative per-State percentages for durum
production in Mexico and suggested
that, due to transportation costs and
other considerations within Mexico,
more wheat originating in the Mexican
State of Sonora may be exported to the
United States than had been explored in
the economic analysis.

While increased Mexican wheat
imports from Mexico may occur, as the
commenter suggests, our economic
analysis concludes that the effects are
likely to be small relative to the value
of the domestic industry. The
commenter did not provide evidence to
the contrary. We are making no changes
in response to this comment.

With respect to the five durum-
producing Mexican States mentioned
but not specifically identified in the
proposed rule, we have updated the
economic analysis for this final rule to
identify these five States, which are
Chihuahua, Guanajuato, Jalisco,
Michocan, and Queretaro.

The commenter pointed out that
Karnal bunt has been reported in
additional countries not mentioned in
the background information in the
preamble of the proposed rule. These
countries are Nepal, Iran, and South
Africa.

The countries we mentioned in the
proposed rule are those countries that
have been listed in the wheat import
regulations as countries where Karnal
bunt is known to exist. In this final rule,
we have updated the regulatory text of
§319.59-4(b)(1) to include those
additional countries on that paragraph’s
list of countries where Karnal bunt is
known to occur.

In addition to that change, we are also
amending the definition of inspector in
this final rule to reflect the reassignment
of certain responsibilities from the
Animal and Plant Health Inspection
Service to the Department of Homeland
Security’s Bureau of Customs and
Border Protection by the Homeland
Security Act of 2002.



8230

Federal Register/Vol. 70, No. 33/Friday, February 18, 2005/Rules and Regulations

Other Changes

In addition to the changes discussed
above, we have also made two other
changes in this final rule in order to
ensure that the regulations are internally
consistent. First, in §319.59-4(a)(2) of
the proposed rule, we listed Triticum
spp. (wheat) plants among the articles
designated as regulated articles for
Karnal bunt, and in paragraph (c) of that
section we described the conditions
under which regulated articles could be
imported from regions where Karnal
bunt is known to occur. However, under
§319.59-2(a), the importation of
Triticum spp. plants into the United
States from any country except Canada
is prohibited. In order to avoid any
potential confusion between the
provisions in 8§ 319.59-2 and 319.59-4,
we have removed wheat plants from the
list of regulated articles for Karnal bunt
so it does not appear that wheat plants
could be imported into the United
States under the conditions described in
§319.59-4(c).

The other change is similar in nature.
Specifically, in §319.59-4(b)(1) we list
regions where Karnal bunt is known to
occur, and paragraph (c) of that section
describes the conditions under which
regulated articles, including articles of
Triticum spp., could be imported from
those regions. However, several of the
regions listed in § 319.59-4(b)(1) are
also listed in §319.59-3(b) as regions
from which the importation of certain
articles, including articles of Triticum
spp., is prohibited due to flag smut. In
order to prevent a conflict between
those two sets of provisions, we have
amended the conditions for the
importation of regulated articles from
regions where Karnal bunt exists
(8 319.59-4[c]) to provide that the
regulated articles will be eligible for
importation only if they are not
otherwise prohibited under § 319.59-3.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, with the changes discussed in this
document.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be not significant for
the purposes of Executive Order 12866
and, therefore, has not been reviewed by
the Office of Management and Budget.

This rule amends the import
regulations pertaining to Karnal bunt to
make them substantively equivalent to
the domestic Karnal bunt regulations
and will help the United States meet its

obligations under international
agreements to which it is a party.

For this rule, we have prepared an
economic analysis. The economic
analysis provides a cost-benefit analysis
as required by Executive Order 12866,
as well as an analysis of the potential
economic effects of this rule on small
entities, as required under the
Regulatory Flexibility Act. The
economic analysis is summarized
below. Copies of the full analysis are
available by writing or calling the
person listed under FOR FURTHER
INFORMATION CONTACT.

The economic analysis investigates
the potential economic effects in the
United States that may result from the
removal of Karnal bunt-related
restrictions on wheat imports. It is
anticipated that any additional wheat
imports that do occur as a result of this
rule would be from Mexico. There are
five Mexican States that appear to meet
the requirements in this rule for Karnal
bunt-free status. These States are
Chihuahua, Guanajuato, Jalisco,
Michocan, and Queretaro. The Mexicali
Valley in Sonora® and Baja California
was declared Karnal bunt-free in 1998
and is therefore not directly affected by
this rule. Other countries affected with
Karnal bunt which may be eligible to
export wheat to the United States under
the regulations may still be precluded
from doing so for a number of reasons,
including the presence of other wheat
pests.

Any new wheat imports into the
United States from Mexico are likely to
be durum wheat. In Mexico, demand for
durum wheat is limited because the
demand for pasta is limited. However,
Mexican wheat producers favor durum
wheat due to its higher yield and
disease resistance, creating a small
surplus of durum for export. Mexican
wheat exports since 1995 have been
almost exclusively durum wheat.
Because Mexican wheat exports have
been so concentrated in durum wheat,
it is expected that any additional
imports into the United States from any
new Karnal bunt-free areas in Mexico
would also be durum wheat. For the
period 1998-2001, the annual average
durum wheat production in the United
States was about 3 million metric tons
(MT). Imports of durum wheat from all
sources averaged about 458,000 MT.
Approximately 2 percent of those
imports were from the Karnal bunt-free
area of Mexico.2

1Total Mexican wheat production and exports
declined considerably in 2002 and 2003 due to a
severe water shortage for crop irrigation in the
principal wheat producing State of Sonora.

2Sources: Economic Research Service, USDA,
Department of Commerce (DOC), U.S. Census

Our economic analysis considers two
scenarios for expanded U.S. wheat
imports from Mexico, assuming no
displacement of other imports. The first
scenario analyzes the impact of
additional Mexican durum wheat
exports to the United States of an
amount equal to 1 percent of total wheat
production in the five additional
Mexican States cited previously (about
7,000 MT). This reflects the fact that
about 1 percent of the wheat production
in the Mexicali Valley, which is already
eligible to be shipped to the United
States, is indeed exported to the United
States.3 The second scenario analyzes
the impact of additional Mexican durum
wheat exports of an amount equal to 12
percent of total wheat production in
those five States (about 87,000 MT). For
the period 1998-2001, Mexican wheat
exports to the world represented on
average approximately 11.6 percent of
total Mexican wheat production
annually.4

There are reasons to believe that new
imports would be limited and that the
first scenario more closely approximates
the amount of Mexican wheat that may
eventually enter the U.S. market. Under
this scenario, the new imports are
estimated to be an addition of 7,280 MT,
which approximates the 1 percent share
of Mexican wheat production in the
Mexicali Valley that was exported to the
United States between 1998 and 2001.
The Mexicali Valley is one of Mexico’s
largest wheat producing areas. It is also
closer to the United States than the
Mexican population centers in central
and southern Mexico. Transportation
costs to the Mexican population centers
from this area are high because rail lines
must traverse mountains. Despite the
fact that the U.S. market has been open
to imports of wheat from this area since
1998, Mexican wheat exports directed to
the United States between 1998 and
2001 have averaged less than 5 percent
of all Mexican wheat exports.

Another reason to believe that the
gquantity of new wheat imports from
Mexico that may occur as a result of this
rule would be small is due to the fact
that the five additional Mexican States
identified previously are producing less
than 25 percent of all Mexican wheat,
and little durum wheat. At present,

Bureau, Foreign Trade Statistics, and Food and
Agriculture Organization of the United Nations
(FAO).

3 Mexico produced an average annual 3.2 million
MT of wheat for the period 1998-2001. Wheat
grown in the Mexicali Valley in Sonora and Baja
California accounted for about 18.6 percent of that
total. Over the same time period, an average of
8,754 MT of durum wheat was exported to the
United States annually, presumably from the Karnal
bunt-free Mexicali Valley. Sources: DOC and FAO.

4FAO.
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durum wheat production in Mexico is
concentrated in the northwestern
portion of the country. It has been
estimated that 75 percent of Mexican
durum wheat production occurs in
Sonora, 13 percent in Baja California,
and 5 percent in Sinoloa.5

In addition, Mexico’s population
consumes far more wheat than the
country produces, as is evident in its
status as a net importer. The Mexican
population is concentrated in the
central and southern part of the country.
With the exception of Chihuahua, the
five Mexican States considered in the
analysis are in the central part of
Mexico. The transportation of wheat
from these States to the United States
would be more difficult and more costly
than to closer Mexican population
centers. This makes it likely that the
shift to production for export in the five
States will be limited.

The entry of additional durum wheat
from Mexico into U.S. markets would
induce producer losses for U.S.
producers of durum wheat and
consumer gains. Under the most likely
scenario of new wheat imports of 7,280
MT, and assuming a demand elasticity
of -0.35 and a supply elasticity of 0.34,
prices of durum wheat could potentially
decrease by about 0.3 percent.
Producers would potentially lose about
$1.122 million while consumers
potentially gain $1.123 million. The net
benefit in this scenario would be about
$1,000. Under the less likely scenario of
a new import quantity of approximately
87,000 MT, durum wheat prices could
decline by 4 percent. Consumer gains of
$13.539 million would offset producer
losses of $13.353 million, resulting in a
net benefit of $186,000. In both cases,
consumer benefits would be slightly
higher than producer losses, which
would lead to a net positive impact on
the overall economy. To put the
producer surplus reductions in
perspective, the average annual value of
durum wheat production in the United
States for 1998-2001 was $326.3
million. Thus, while the additional
imports from Mexico would affect
domestic producers of durum wheat,
those effects are expected to be small
relative to the value of the industry. It
should also be noted that the actual loss
to domestic producers is likely to be
smaller than the magnitudes estimated,
as the analysis does not consider the
displacement of other imports.

The Small Business Administration
(SBA) has established guidelines for
determining which establishments are
to be considered small under the
Regulatory Flexibility Act. According to

5U.S. Wheat Associates.

the standard established by the SBA for
agricultural producers, a producer with
less than $0.75 million in annual sales
is considered a small entity. Of the
241,334 U.S. wheat farms in 1997, at
least 92 percent were considered small.6
The number of durum wheat producers
is not known. It is likely that durum
wheat producers affected by the rule
would be considered small entities.
However, as was discussed above,
increased Mexican wheat imports from
Mexico would likely have a small
adverse impact on domestic producers.
Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule: (1) Preempts
all State and local laws and regulations
that are inconsistent with this rule; (2)
has no retroactive effect; and (3) does
not require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.), the information collection or
recordkeeping requirements included in
this rule have been approved by the
Office of Management and Budget
(OMB) under OMB control number
0579-0240.

Government Paperwork Elimination
Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the Government
Paperwork Elimination Act (GPEA),
which requires Government agencies in
general to provide the public the option
of submitting information or transacting
business electronically to the maximum
extent possible. For information
pertinent to GPEA compliance related to
this rule, please contact Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 734—-7477.

List of Subjects in 7 CFR Part 319

Coffee, Cotton, Fruits, Honey,
Imports, Logs, Nursery stock, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Rice, Vegetables.

61997 Census of Agriculture, USDA-NASS.
Breakdown shows 2.4 percent of wheat farms with
sales in excess of $1 million, and 5.2 percent with
sales between $0.5 and $0.999 million.

n Accordingly, we are amending 7 CFR
part 319 as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

n 1. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 450 and 7701-7772; 21
U.S.C. 136 and 136a; 7 CFR 2.22, 2.80, and
371.3.

n 2. Subpart—Wheat Diseases, §8 319.59
through 319.59-2, is revised to read as
follows:

Subpart—Wheat Diseases

Sec.

319.59-1 Definitions.

319.59-2 General import prohibitions;
exceptions.

319.59-3 Flag smut.

319.59-4 Karnal bunt.

§319.59-1 Definitions.

Administrator. The Administrator of
the Animal and Plant Health Inspection
Service, United States Department of
Agriculture, or any employee of the
United States Department of Agriculture
delegated to act in his or her stead.

Animal and Plant Health Inspection
Service (APHIS). The Animal and Plant
Health Inspection Service of the U.S.
Department of Agriculture.

Foreign strains of flag smut. Plant
diseases caused by foreign strains of
highly infective fungi, Urocystis
agropyri (Preuss) Schroet., which attack
wheat and substantially reduce its yield,
and which are new to, or not widely
prevalent or distributed within and
throughout, the United States.

From. An article is considered to be
“from” any country or locality in which
it was grown.

Grain. Wheat (Triticum aestivum),
durum wheat (Triticum durum), and
triticale (Triticum aestivum X Secale
cereale) used for consumption or
processing.

Hay. Host crops cut and dried for
feeding to livestock. Hay cut after
reaching the dough stage may contain
mature kernels of the host crop.

Host crops. Plants or plant parts,
including grain, seed, or hay, of wheat
(Triticum aestivum), durum wheat
(Triticum durum), and triticale
(Triticum aestivum X Secale cereale).

Inspector. Any individual authorized
by the Administrator of APHIS or the
Commissioner of the Bureau of Customs
and Border Protection, Department of
Homeland Security, to enforce the
regulations in this subpart.

Karnal bunt. A plant disease caused
by the fungus Tilletia indica (Mitra)
Mundkur.

Plant. Any plant (including any plant
part) for or capable of propagation,
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including a tree, a tissue culture, a
plantlet culture, pollen, a shrub, a vine,
a cutting, a graft, a scion, a bud, a bulb,
a root, and a seed.

Seed. Wheat (Triticum aestivum),
durum wheat (Triticum durum), and
triticale (Triticum aestivum x Secale
cereale) used for propagation.

Spp. (species). All species, clones,
cultivars, strains, varieties, and hybrids,
of a genus.

Straw. The vegetative material left
after the harvest of host crops. Straw is
generally used as animal feed or
bedding, as mulch, or for erosion
control.

United States. The States, the
Commonwealth of the Northern Mariana
Islands, the Commonwealth of Puerto
Rico, the District of Columbia, Guam,
the Virgin Islands of the United States,
or any other territory or possession of
the United States.

§319.59-2 General import prohibitions;
exceptions.

(a) Except as provided in paragraph
(b) of this section, importation of
Triticum spp. plants into the United
States from any country except Canada
is prohibited. This prohibition does not
include seed.

(b) Triticum spp. plants, articles
prohibited because of flag smut in
§319.59-3(a), and articles regulated for
Karnal bunt in §319.59-4(a) may be
imported by the U.S. Department of
Agriculture for experimental or
scientific purposes if:

(1) Imported at the Plant Germplasm
Quarantine Center, Building 320,
Beltsville Agricultural Center East,
Beltsville, MD 20705, or at any port of
entry with an asterisk listed in §319.37-
14(b) of this part;

(2) Imported pursuant to a
departmental permit issued for such
article and kept on file at the Plant
Germplasm Quarantine Center;

(3) Imported under conditions of
treatment, processing, growing,
shipment, or disposal specified on the
departmental permit and found by the
Administrator to be adequate to prevent
the introduction into the United States
of tree, plant, or fruit diseases
(including foreign strains of flag smut),
injurious insects, and other plant pests,
and

(4) Imported with a departmental tag
or label securely attached to the outside
of the container containing the article or
securely attached to the article itself if
not in a container, and with such tag or
label bearing a departmental permit
number corresponding to the number of
the departmental permit issued for such
article.

§319.59-3 Flag smut.

The articles listed in paragraph (a) of
this section from the regions listed in
paragraph (b) of this section are
prohibited articles because of foreign
strains of flag smut and are prohibited
from being imported or offered for entry
into the United States except as
provided in §319.59-2(b).

(a) The following articles of Triticum
spp. (wheat) or of Aegilops spp. (barb
goatgrass, goatgrass):

(1) Seeds, plants, and straw (other
than straw, with or without heads,
which has been processed or
manufactured for use indoors, such as
for decorative purposes or for use in
toys); chaff; and products of the milling
process (i.e., bran, shorts, thistle sharps,
and pollards) other than flour; and

(2) Seeds of Melilotus indica (annual
yellow sweetclover) and seeds of any
other field crops that have been
separated from wheat during the
screening process.

(b) Afghanistan, Algeria, Armenia,
Australia, Azerbaijan, Bangladesh,
Belarus, Bulgaria, Chile, China, Cyprus,
Egypt, Estonia, Falkland Islands,
Georgia, Greece, Guatemala, Hungary,
India, Iran, Iraq, Israel, Italy, Japan,
Kazakhstan, Kyrgyzstan, Latvia, Libya,
Lithuania, Moldova, Morocco, Nepal,
North Korea, Oman, Pakistan, Portugal,
Romania, Russia, Spain, Tajikistan,
Tanzania, Tunisia, Turkey,
Turkmenistan, South Africa, South
Korea, Ukraine, Uzbekistan, and
Venezuela.

§319.59-4 Karnal bunt.

(a) Regulated articles. The following
are regulated articles for Karnal bunt:

(1) Conveyances, including trucks,
railroad cars, and other containers used
to move host crops from a region listed
in paragraph (b)(1) of this section that
test positive for Karnal bunt through the
presence of bunted kernels;

(2) Plant parts, including grain, seed,
straw, or hay, of all varieties of wheat
(Triticum aestivum), durum wheat
(Triticum durum), and triticale
(Triticum aestivum x Secale cereale)
from a region listed in paragraph (b)(1)
of this section, except for straw/stalks/
seed heads for decorative purposes that
have been processed or manufactured
prior to movement and are intended for
use indoors;

(3) Tilletia indica (Mitra) Mundkur;

(4) Mechanized harvesting equipment
that has been used in the production of
wheat, durum wheat, or triticale that
has tested positive for Karnal bunt
through the presence of bunted kernels;
and

(5) Seed conditioning equipment and
storage/handling equipment that has

been used in the production of wheat,
durum wheat, or triticale seed found to
contain the spores of Tilletia indica.

(b)(2) Karnal bunt is known to occur
in the following regions: Afghanistan,
India, Iran, Irag, Mexico, Nepal,
Pakistan, and South Africa.

(2) The Administrator may recognize
an area within a region listed in
paragraph (b)(1) of this section as an
area free of Karnal bunt whenever he or
she determines that the area meets the
requirements of the International
Standard for Phytosanitary Measures
(ISPM) No. 4, ““Requirements for the
establishment of pest free areas.” The
international standard was established
by the International Plant Protection
Convention of the United Nations’ Food
and Agriculture Organization and is
incorporated by reference in § 300.5 of
this chapter. APHIS will publish a
notice in the Federal Register and
maintain on an APHIS Web site a list of
the specific areas that are approved as
areas in which Karnal bunt is not
known to occur in order to provide the
public with current, valid information.
Areas listed as being free from Karnal
bunt are subject to audit by APHIS to
verify that they continue to merit such
listing.

(c) Handling, inspection and
phytosanitary certificates. Unless
otherwise prohibited under § 319.59-3
of this subpart, any articles described in
paragraph (a)(2) of this section that are
from a region listed in paragraph (b)(1)
of this section may be imported into the
United States subject to the following
conditions:

(1) The articles must be from an area
that has been recognized, in accordance
with paragraph (b)(2) of this section, to
be an area free of Karnal bunt, or the
articles have been tested and found to
be free of Karnal bunt;

(2) The articles have not been
commingled prior to arrival at a U.S.
port of entry with articles from areas
where Karnal bunt is known to occur;

(3) The articles offered for entry must
be made available to an inspector for
examination and remain at the port
until released, or authorized further
movement pending release, by an
inspector; and

(4) The articles must be accompanied
by a phytosanitary certificate issued by
the national plant protection
organization of the region of origin that
includes the following additional
declaration: “These articles originated
in an area where Karnal bunt is not
known to occur, as attested to either by
survey results or by testing for bunted
kernels or spores.”

(d) Treatments. (1) Prior to entry into
the United States, the following articles



Federal Register/Vol. 70, No. 33/Friday, February 18, 2005/Rules and Regulations

8233

must be cleaned by removing any soil
and plant debris that may be present.

(i) All conveyances and mechanized
harvesting equipment used for storing
and handling wheat, durum wheat, or
triticale that tested positive for Karnal
bunt based on bunted kernels.

(ii) All grain storage and handling
equipment used to store or handle seed
that has tested spore positive or grain
that has tested bunted-kernel positive.

(iii) All seed-conditioning equipment
used to store or handle seed that has
tested spore-positive.

(2) Articles listed in paragraphs
(d)(1)(i) and (d)(1)(ii) of this section will
require disinfection in addition to
cleaning prior to entry into the United
States if an inspector or an official of the
plant protection organization of the
country of origin determines that
disinfection is necessary to prevent the
spread of Karnal bunt. Disinfection is
required for all seed conditioning
equipment covered under paragraph
(d)(1)(iii) prior to entry into the United
States.

(3) Items that require disinfection
prior to entry into the United States
must be disinfected by one of the
methods specified in paragraphs
(d)(3)(i) through (d)(3)(iii) of this
section, unless a particular treatment is
designated by an inspector or by an
official of the plant protection
organization of the country of origin:

(i) Wetting all surfaces to the point of
runoff with a 1.5 percent sodium
hypochlorite solution and letting stand
for 15 minutes, then thoroughly
washing down all surfaces after 15
minutes to minimize corrosion;

(ii) Applying steam to all surfaces
until the point of runoff, and so that a
temperature of 170 °F is reached at the
point of contact; or

(iii) Cleaning with a solution of hot
water and detergent, applied under
pressure of at least 30 pounds per
square inch, at a minimum temperature
of 170 °F.

(Approved by the Office of Management and
Budget under control number 0579-0240.)

Done in Washington, DC, this 14th day of
February 2005.

Elizabeth E. Gaston,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 05-3141 Filed 2—17-05; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

7 CFR Parts 810

RIN 580-AA86

United States Standards for Wheat

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.

ACTION: Final rule.

SUMMARY: The Grain Inspection, Packers
and Stockyards Administration (GIPSA)
is revising the United States Standards
for Wheat. GIPSA is amending the grain
standards to change the definition of
contrasting classes in Hard Red Winter
wheat and Hard Red Spring wheat such
that Hard White wheat is not a
contrasting class but is considered as
wheat of other classes. GIPSA also is
amending the grain standards by adding
the sample size used to determine
sample grade factors, because the
standards should transmit this
information. These actions are necessary
to ensure market-relevant standards and
grades and facilitate the marketing of
grain.

EFFECTIVE DATE: May 1, 2006.

FOR FURTHER INFORMATION CONTACT:
Patrick McCluskey at GIPSA, USDA,
STOP 3604, 1400 Independence
Avenue, SW., Washington, DC 20250—-
3604; Telephone (202) 720-4684; faxed
to (202) 720-7883.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

The Department of Agriculture is
issuing this rule in conformance with
Executive Order 12866.

Executive Order 12988

Executive Order 12988, Civil Justice
Reform, instructs each executive agency
to adhere to certain requirements in the
development of new and revised
regulations in order to avoid unduly
burdening the court system. The final
rule was reviewed under this Executive
Order and no additional related
information has been obtained since
then. This final rule is not intended to
have a retroactive effect. The United
States Grain Standards Act provides in
Section 87g that no State or subdivision
may require or impose any requirements
or restrictions concerning the
inspection, weighing, or description of
grain under the Act. Otherwise, this
final rule will not preempt any State or
local laws, regulations, or policies,
unless they present any irreconcilable
conflict with this rule. There are no

administrative procedures which must
be exhausted prior to any judicial
challenge to the provisions of this final
rule.

Regulatory Flexibility Act Certification

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.) requires agencies
to consider the economic impact of each
rule on small entities. GIPSA has
determined that this final rule will not
have a significant economic impact on
a substantial number of small entities,
as defined in the Regulatory Flexibility
Act. Under the provisions of the United
States Grain Standards Act, grain
exported from the United States must be
officially inspected and weighed.
Mandatory inspection and weighing
services are provided by GIPSA at 33
export facilities. All of these facilities
are owned by multi-national
corporations, large cooperatives, or
public entities that do not meet the
requirements for small entities
established by the Small Business
Administration. GIPSA is amending the
grain standards to change the definition
of contrasting classes in Hard Red
Winter wheat and Hard Red Spring
wheat such that Hard White wheat is
not a contrasting class but is considered
as wheat of other classes. GIPSA also is
amending the grain standards by adding
the sample size used to determine
sample grade factors, because the
standards should transmit this
information. The two changes made to
the wheat standards in this final rule are
needed to ensure market-relevant
standards and grades. Further, the
regulations are applied equally to all
entities.

The U.S. wheat industry, including
producers (approximately 240,000),
handlers (approximately 6,800 domestic
elevators), traders (approximately 200
active wheat futures traders), processors
(approximately 184 flour mills),
merchandisers, and exporters, are the
primary users of the U.S. Standards for
Wheat and utilize the official standards
as a common trading language to market
wheat. We assume that some of the
entities may be small. Further, the
United States Grain Standards Act
(USGSA) (7 U.S.C. 87f-1) requires the
registration of all persons engaged in the
business of buying grain for sale in
foreign commerce. In addition, those
individuals who handle, weigh, or
transport grain for sale in foreign
commerce must also register. The
USGSA regulations (7 CFR 800.30)
define a foreign commerce grain
business as persons who regularly
engage in buying for sale, handling,
weighing, or transporting grain totaling
15,000 metric tons or more during the
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preceding or current calendar year. At
present, there are 90 registrants who
account for practically 100 percent of
U.S. wheat exports, which for fiscal year
(FY) 2002 totaled approximately
24,073,138 metric tons (MT). While
most of the 90 registrants are large
businesses, we assume that some may
be small.

Paperwork Reduction Act

Pursuant to the Paperwork Reduction
Act of 1995, the existing information
collection requirements are approved
under OMB Number 0580-0013. No
additional collection or recordkeeping
requirements are imposed on the public
by this final rule. Accordingly, OMB
clearance is not required by section
350(h) of the Paperwork Reduction Act,
44 U.S.C. 3501 et seq., or OMB’s
implementing regulation at 5 CFR part
1320.

GIPSA is committed to compliance
with the Government Paperwork
Elimination Act, which requires
Government agencies, in general, to
provide the public the option of
submitting information or transacting
business electronically to the maximum
extent possible.

Background

GIPSA established the class Hard
White wheat on May 1, 1990. In the
Final Rule (54 FR 48735), GIPSA stated
“that classification by varietal kernel
characteristics rather than vitreousness
of the kernel is practicable at this time
for HWW (sic) and SWW (sic) since only
a few hard endosperm white * * *
varieties are being produced. GIPSA
recognizes that if more hard endosperm
varieties are released into the
marketplace in the future, the
classification system may become less
practical.”” GIPSA further stated “* * *
if clear quality or market distinctions
develop * * * it would consider
subclasses at a future date”. At that
time, a minimum visual color line was
established, which was subsequently
replaced with a new color line in 1999
(Program Bulletin 99-8). In 2001,
environmental conditions caused a
darker visual appearance in some
varieties of hard white, resulting in a
GIPSA decision to suspend the color
line for classification purposes (Program
Notice 01-06). Under Program Notice
01-06, ““‘All Hard White wheat varieties
are considered Hard White wheat
regardless of color.”

On June 4, 2003, GIPSA proposed in
the Federal Register, (68 FR 33408) to
amend the standards for wheat to create
subclasses in the class hard white.
GIPSA proposed the subclass names of
Hard White wheat and Hard Amber

White wheat, for wheat meeting and
exceeding (darker than) the interpretive
color line, respectively. Further, GIPSA
proposed changing the definition of
Contrasting Classes for Hard Red Winter
wheat and Hard Red Spring wheat such
that Hard White wheat is not a
contrasting class in these two red wheat
classes. Further, due to inquiries about
the portion size used to determine
Maximum Count Limits of Other
Material, GIPSA proposed amending the
standard to transmit this information.

Comment Review

GIPSA published the proposed rule in
the Federal Register on June 4, 2003 (68
FR 33408) with a 60-day comment
period ending August 4, 2003. GIPSA
received four comments during the
comment period. One comment was
submitted on behalf of the Hard White
Wheat Working Group and the Hard
White Wheat Advisory Committee (an
aggregated wheat industry group
comprised of wheat boards, committees,
or commissions of the top ten Hard
White wheat producing states; large
grain merchandisers; not for profit
wheat industry groups; and a private
wheat breeding company). One
comment each was received from the
Kansas Wheat Commission, one wheat
producer cooperative, and one
individual wheat producer.

On the basis of the comments
received and other available
information, GIPSA is implementing
two of the proposed changes to the
wheat standards. The following
paragraphs address comments received
regarding the proposed changes.

1. Subclass Designation

GIPSA received four comments (one
aggregated industry comment in support
and three comments in opposition) on
the proposal to establish subclasses. The
aggregated wheat industry comment
supported subclasses. This commenter
did note that the proposal concerning
adding a subclass to the Hard White
wheat class was met with a spirited
discussion, both pro and con. The
commenter (1) supported the
establishment of a subclass within the
Hard White Wheat class; (2)
recommended changing the subclass
names to Bright Hard White Wheat for
all hard white wheat that is equal to or
lighter than the interpretive color line
and Hard White Wheat for all hard
white wheat that is darker than the
interpretive color line, and continue the
use of an interpretive color line and (3)
recommended the use of an objective
test to determine color line rather than
a subjective approach.

One comment opposed to
establishment of subclasses in Hard
White wheat was received from the
Kansas Wheat Commission which
represents producers responsible for
production of more than 50 percent of
all Hard White wheat grown in the
United States. The comment stated that
since Hard White wheat is moving in
the marketplace under the current
method of grading, establishing a
subclass would create a perception that
wheat does not meet the established
color line is of lower quality, resulting
in discounts to producers. The
commenter stated that establishing a
subclass would create supply problems
in Hard White wheat and also objected
to the word “Amber” in the subclass
name.

Another opposing commenter felt that
because the color differences are
environmentally induced, and occur
sporadically, grain producers and
marketers would be damaged by
subclasses, vis-a-vis not having product
available to sell to the markets they had
worked to develop. Another comment
opposing the proposed rule predicted
“marketing disruption and chaos
resulting in economic loss to American
wheat producers is the inevitable result
whenever Mother Nature gives us a
darker colored crop if these arbitrary
rule changes are allowed to become
law™.

Taking into account the lack of
consensus among stakeholders, GIPSA
believes that creating subclasses in Hard
White wheat would not be in the best
interest of the industry. There is no
market need at this time. Based on the
comments received and other available
information, GIPSA will not establish
subclasses in Hard White wheat. GIPSA
will, however, maintain the Hard White
wheat color line and, as currently done,
continue to certify, upon request, that
the sample color exceeds or is lighter
than the color line. This provides
additional information about sample
color to satisfy those customers for
whom color is important.

2. Contrasting Classes

GIPSA proposed changing the
definition of Contrasting Classes for
Hard Red Winter wheat and Hard Red
Spring wheat such that Hard White
wheat is not a contrasting class in these
two red wheat classes. One comment
was received from the aggregated
industry group in support of the
proposal. No comment was received
opposing the proposal. Therefore as set
forth in the proposal, GIPSA is
amending the grain standards to change
the definition of contrasting classes in
Hard Red Winter wheat and Hard Red
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Spring wheat such that Hard White
wheat is not a contrasting class but is
considered as wheat of other classes.
The grade limit will remain unchanged.
For kernel identification, Hard White
wheat kernels would be determined by
visual assessment and would include
the dark colored, amber, white wheat
kernels, per the Grain Inspection
Handbook, Book II, Chapter 13, Section
13.26. In the case where samples
challenge the normal visual inspection
process, the alkali test would be utilized
to determine kernel color (FGIS-Program
Notice 01-07).

3. Sample Size

GIPSA proposed to amend the wheat
standard to specify the amount of wheat
upon which sample grade factor
determinations are made. No comment
was received either supporting or
opposing the proposal. Earlier versions
of the standard contained this
information and GIPSA believes the
standard should transmit this

information. Therefore, as set forth in
the proposal, GIPSA will amend the
wheat standards to include this
information.

Final Action

On the basis of these comments and
other available information, GIPSA has
decided to revise the wheat standards as
proposed with the exception of
establishing subclasses in Hard White
wheat. This final rule is effective on
May 1, 2006, the beginning of the 2006
wheat harvest, and will facilitate
domestic and export marketing of
wheat.

List of Subjects in 7 CFR Part 810
Export, grain.

n For reasons set out in the preamble, 7

CFR Part 810 is amended as follows:

PART 810—OFFICIAL UNITED STATES

STANDARDS FOR GRAIN

n 1. The authority citation for Part 810

continues to read as follows:

GRADES AND GRADE REQUIREMENTS

Authority: Pub. L. 94-582, 90 Stat. 2867,
as amended (7 U.S.C. 71 et. seq.)

n 2. Section 810.2202 is amended by
revising paragraph (b) (1) to read as
follows:

810.2202 Definition of other terms.

* * * * *

(b) * X *

(1) Durum wheat, Soft White wheat,
and Unclassed wheat in the classes
Hard Red Spring wheat and Hard Red
Winter wheat.

* * * * *

n 3. Section 810.2204 is amended by
revising paragraph (a) to read as follows:

§810.2204 Grades and grade requirements
for wheat.

(a) Grades and grade requirements for
all classes of wheat, except Mixed
wheat.

Grading factors

Grades U.S. Nos.

1 ‘ 2 ‘ 3 ‘ 4 ‘ 5
Minimum pound limits of:
Test weight per bushel:
Hard Red Spring wheat or White Club Wheat ... 58.0 57.0 55.0 53.0 50.0
All other classes and SUDCIASSES .......coouiiiiiiiiiiii e 60.0 58.0 56.0 54.0 51.0
Maximum percent limits of
Defects:
Damaged kernels.
Heat (Part Of TOLAI) .......eiiieiie et e et e s s e e s ste e e e be e e e ene 0.2 0.2 0.5 1.0 3.0
LI = LT PP PP PRSP PR PRPRPRPIN 2.0 4.0 7.0 10.0 15.0
FOr@ign MALEIIAL ....cc..eeieiieie ettt e st e e s e e e s e e e snnne e e nnnnas 0.4 0.7 1.3 3.0 5.0
Shrunken and broken KernelS ... 3.0 5.0 8.0 12.0 20.0
TOAITL e 3.0 5.0 8.0 12.0 20.0
Wheat of other classes: 2.
CONLFASHNG CIASSES ....neiiiiiiiie ittt b et b e e bt e sae e et e b e nbeesneeas 1.0 2.0 3.0 10.0 10.0
o] €= TP PRPRRPRN 3.0 5.0 10.0 10.0 10.0
5] (0] =PSSO 0.1 0.1 0.1 0.1 0.1
Maximum count limits of:
Other material in one kilogram:
ANIMAL FIIEN ettt et e e e e e san b e e s sanr e e e abnneeebeeeeane 1 1 1 1 1
[0 1] (o] gl o T=T= 1o TP PU PP PPPPTTOPPPROt 1 1 1 1 1
[ (o] = 1= T4 = BT =T = o [ PO PP PP PUPPTTOPPPROt 2 2 2 2 2
(1= 1] TP PPTPUPPTOPPROt 0 0 0 0 0
SEOMES .. e e ra s e e e e e e e e be e e 3 3 3 3 3
UNnKNown fOreign SUDSTANCES .......c.coiiiiiiiiiieiici e 3 3 3 3 3
Lo = LT E TP PP TP PSP UPOTTURPRPURPRON 4 4 4 4 4
Insect-damaged Kernels in 100 QIS ......oouiiiiireieiiieeeriteeasiteeesieeeeaatseeesteeeesaseeesssseeeassseeeanseeesane 31 31 31 31 31

U.S. Sample grade is Wheat that:
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GRADES AND GRADE REQUIREMENTS—Continued

Grading factors

Grades U.S. Nos.

1‘2‘3‘4‘5

(a) Does not meet the requirements for U.S. Nos. 1, 2, 3, 4, or 5; or
(b) Has a musty, sour, or commercially objectionable foreign odor (except smut or garlic odor); or

(c) Is heating or of distinctly low quality.

1Includes damaged kernels (total), foreign material, shrunken and broken kernels.
2Unclassed wheat of any grade may contain not more than 10.0 percent of wheat of other classes.

3Includes contrasting classes.

4Includes any combination of animal filth, castor beans, crotalaria seeds, glass, stones, or unknown foreign substance.

* * * * *

Dated: February 15, 2005.
David R. Shipman,

Deputy Administrator, Grain Inspection,
Packers and Stockyards Administration.

[FR Doc. 05-3140 Filed 2—17-05; 8:45 am]
BILLING CODE 3410-EN-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 13 and 14

Rules of Practice in FAA Civil Penalty
Actions

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; technical
amendment.

SUMMARY: The FAA is amending the
procedural regulations governing the
assessment of civil penalties against
persons other than individuals acting as
pilots, flight engineers, mechanics or
repairmen. The rules establish a clear
separation of functions between those
agency employees who prosecute civil
penalty actions and those who advise
the Administrator, acting as FAA
decisionmaker, about appeals of
decisions by Department of
Transportation (DOT) administrative
law judges (ALJs). Recent organizational
changes in the Office of the Chief
Counsel necessitate updating these
regulations so they accurately reflect the
Office’s current structure and division
of functions. We are also amending the
rules to provide the FAA Civil Penalty
Hearing Docket’s new address, new
instructions on filing of documents, and
information about the availability of
documents and FAA decisions via the
Internet. We are amending the
procedural rule governing appeals from
initial decisions regarding applications
for fees under the Equal Access to
Justice Act (EAJA) to reinsert language
that was inadvertently omitted during a
previous revision.

DATES: This rule is effective on February
18, 2005.

FOR FURTHER INFORMATION CONTACT:
Vicki Leemon, Office of the Chief
Counsel, Adjudication Branch, 800
Independence Avenue, SW.,
Washington, DC 20591, telephone 202/
385—-8227.

SUPPLEMENTARY INFORMATION:

Background

The Administrator may impose a civil
penalty against a person other than an
individual acting as a pilot, flight
engineer, mechanic, or repairman, after
notice and an opportunity for a hearing
on the record, for violations cited in 49
U.S.C. 46301(d)(2) or 47531. 49 U.S.C.
46301(d)(7)(A) and 47531. These
violations, in general, involve aviation
safety issues. Also, under 49 U.S.C.
5123 and 49 CFR 1.47(k), the
Administrator may, after notice and an
opportunity for a hearing, assess a civil
penalty against any person who
knowingly violates the Federal
hazardous materials transportation law,
49 U.S.C. chapter 51, or any of its
implementing regulations.

The rules governing proceedings in
these civil penalty cases are set forth in
14 CFR 13.16 and 14 CFR part 13,
subpart G. Briefly, under these rules,
these proceedings are conducted “‘in-
house” as follows: (1) An ‘“‘agency
attorney’” prosecutes a civil penalty case
(14 CFR 13.203(a)); (2) a DOT ALJ
conducts the hearing and issues an
initial decision (14 CFR 13.205); and (3)
the Administrator, acting as the FAA
decisionmaker, issues a decision
resolving any appeal from an initial
decision (14 CFR 13.233).

To ensure that this process operates
fairly and in accordance with the
Administrative Procedure Act (APA), 5
U.S.C. 554(d), the FAA has issued rules
requiring a separation of the functions
performed by (1) ““agency attorneys,”
who prosecute civil penalty actions, and
(2) attorneys who advise the
Administrator on appeals from initial
decisions. Separating these functions
insulates the Administrator from any
advice or influence by an FAA

employee engaged in the investigation
or prosecution of civil penalty actions.
It also insulates the prosecutors from
possible influence by the advisers to the
Administrator on appeals.

Changes in Position Titles in the
Separation of Functions Rules

On March 3, 2004, the FAA published
Notice 1100.290, announcing the
creation of two Deputy Chief Counsel
positions: the Deputy Chief Counsel for
Policy and Adjudication, and the
Deputy Chief Counsel for Operations.
As aresult, it s no longer accurate to
refer only to the “Deputy Chief
Counsel” in the rules that provide for
the separation of functions in the Chief
Counsel’s Office, 14 CFR 13.202
(Definition of agency attorney) and
13.203.

To describe accurately the current
division of functions within the Chief
Counsel’s Office, we are revising the
rules to add: (1) The Deputy Chief
Counsel for Operations to the list of
attorneys who prosecute civil penalty
actions as specified in 14 CFR 13.202’s
definition of “‘agency attorney,” and (2)
the Deputy Chief Counsel for Policy and
Adjudication to 14 CFR 13.203(c)’s list
of lawyers who advise the
Administrator regarding the resolution
of appeals. We are also revising 14 CFR
13.202 to add the Deputy Chief Counsel
for Policy and Adjudication to the list
of attorneys who may not prosecute
civil penalty actions.

Under the current organization of the
Chief Counsel’s Office, the Deputy Chief
Counsel for Policy and Adjudication
supervises the Assistant Chief Counsel
for Regulations. The Assistant Chief
Counsel for Regulations and members of
her staff occasionally provide advice to
agency attorneys, but are otherwise
uninvolved in prosecuting civil penalty
cases. The Deputy Chief Counsel for
Policy and Adjudication does not and
will not supervise the Assistant Chief
Counsel for Regulations or any member
of her staff in connection with providing
advice to an agency attorney engaged in
the prosecution of any civil penalty
case. The Assistant Chief Counsel for
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Regulations and the members of her
staff do not and shall not consult or
discuss with the Deputy Chief Counsel
for Policy and Adjudication any issue
on which their advice is sought by an
agency attorney. Thus, the Deputy Chief
Counsel for Policy and Adjudication
will be kept “out of the loop” when
either the Assistant Chief Counsel for
Regulations or an attorney on her staff
is consulted by agency attorneys
prosecuting a civil penalty action. As a
result, this division of functions within
the Office of the Chief Counsel does not,
and will not, contravene 14 CFR
13.202(3), which provides that an
attorney supervised in a civil penalty
action by an adviser to the
Administrator in that civil penalty (or a
factually related) action shall not
prosecute that action.

Also, to ensure that the Assistant
Chief Counsel for Regulations and her
staff do not prosecute civil penalty cases
but limit their role to that of occasional
advisors to agency attorneys, we are
revising the definition of *‘agency
attorney”’ in Section 13.202 to omit the
Assistant Chief Counsel for Regulations,
as well as attorneys in the Regulations
Division. This revision will make the
rule consistent with the current practice
within the Office of the Chief Counsel.
Also, this revision will make 14 CFR
13.202’s list of attorneys who may
prosecute civil penalty actions
consistent with the Administrator’s
current delegation of authority in civil
penalty actions in 14 CFR 13.16(e) to
certain FAA attorneys. The Assistant
Chief Counsel for Regulations and
members of her staff are not included in
the list of attorneys to whom the
Administrator has delegated the
authority to (1) Initiate actions and
assess civil penalties; (2) refer cases to
the United States Attorney General or a
delegate of the Attorney General for
collecting civil penalties; and (3)
compromise the amount of a civil
penalty.

The position of the Special Counsel
and Director of Civil Penalty
Adjudications was eliminated several
years ago. As a result, we are removing
all references to this position in 14 CFR
13.202 and 13.203.

The Hearing Docket

The FAA Civil Penalty Hearing
Docket is now located in Room 2014 of
the Wilbur Wright Building, 600
Independence Avenue, SW.,
Washington, DC 20591. Anyone hand-
delivering a document for filing—or
wishing to review any docket materials
in person—should go to the Wilbur
Wright Building at the above address.
Packages sent by expedited courier to

the Hearing Docket should be addressed
as follows: Hearing Docket, Federal
Aviation Administration, 600
Independence Avenue, SW., Wilbur
Wright Building—Room 2014,
Washington, DC 20591; Att: Hearing
Docket Clerk, AGC-430.

All envelopes and packages sent by
U.S. Mail to individuals in the Wilbur
Wright Building are processed by the
FAA Headquarters’ mail room staff
located at 800 Independence Avenue,
SW., Washington, DC 20591.
Consequently, anyone using U.S. Mail
to file a document should use the
following address: Hearing Docket,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; Att: Hearing
Docket Clerk, AGC-430, Wilbur Wright
Building—Room 2014.

Accordingly, this amendment revises
the following regulations: 14 CFR
13.16(h) (filing a request for hearing); 14
CFR 13.209 (filing an answer); 14 CFR
13.210 (filing documents, generally); 14
CFR 13.230(b) (examination and
copying of the record); and 14 CFR
13.233 (filing appeals from initial
decisions).

On-Line Accessibility of Documents
Filed in the Hearing Docket

The Secretary of Transportation
directed the Office of the Secretary and
eight of the DOT operating
administrations, including the FAA, to
consolidate their separate paper-based
docket facilities into a single centralized
facility and convert to an electronic
image-based system. 61 FR 29282, June
10, 1996. Documents in non-security
civil penalty cases (governed by the
procedural rules in 14 CFR part 13,
subpart G) in which the complaint was
filed on or after December 1, 1997, have
been scanned into the Docket
Management System (DMS). 63 FR
19559, 19570-19571, April 20, 1998.
(The Hearing Docket remains the official
docket, and continues to retain the
original documents.) The documents in
these civil penalty cases are available on
the Internet at http://dms.dot.gov. While
the availability of these documents on
the Internet was announced in the
Federal Register on April 20, 1998, 14
CFR part 13, subpart G was not
amended to reflect the availability of
documents on the DMS website. The
FAA is adding a new 14 CFR 13.210(e)
to inform the parties about the
availability of documents through the
DMS website. Also, we are revising 14
CFR 13.230 to notify members of the
public that they may review and copy
the documents in the record at the
Docket Management Facility, located on
the Plaza Level of the Nassif Building at

the U.S. Department of Transportation,
400 Seventh Street, SW., Room PL-401,
Washington, DC 20590.

The decisions of the Administrator,
indexes of the decisions, and other
useful information are available on the
FAA civil penalty adjudication Web site
at http://www.faa.gov/agc/cpwebsite.
The new Section 13.210(e) also
describes the FAA civil penalty
adjudication Web site.

Review by FAA Decisionmaker of an
Initial Decision in an EAJA Action

Part 14 of Title 14 of the Code of
Federal Regulations applies to actions
under the EAJA. Originally 14 CFR
14.28 provided that either the applicant
or the FAA counsel may appeal from the
initial decision issued by an ALJ
regarding an application for fees under
the EAJA in a civil penalty proceeding
under subpart G of part 13 of the
Federal Aviation Regulations. When 14
CFR 14.28 was revised in 1999, creating
paragraphs (a) and (b), the phrase “in
accordance with subpart G of part 13 of
the Federal Aviation Regulations,
specifically 14 CFR 13.233" was
inadvertently omitted from the new
paragraph (a). 64 FR 32936, June 18,
1999. This amendment reinserts the
language. By reinserting this phrase, it
will be clear to the parties that the
procedural rules in 14 CFR part 13,
subpart G, govern any appeal from an
initial decision concerning a fee
application under the EAJA when the
underlying action was governed by 14
CFR part 13, subpart G.

Procedural Matters

In general, under the APA, 5 U.S.C.
553, agencies must publish regulations
for public comment and give the public
at least 30 days notice before adopting
regulations. There is an exception to
these requirements if the agency for
good cause finds that notice and public
procedure are impracticable,
unnecessary, or contrary to the public
interest. In this case, the FAA finds that
notice and comment requirements are
unnecessary due to the administrative
nature of the changes. The revisions
simply update 14 CFR 13.202 and
13.203 regarding recent office changes.
It is in the public interest that these
revisions take effect promptly so that
members of the public will understand
how the FAA does business. Also, it is
in the public interest that the revisions
to 14 CFR 13.16, 13.209, 13.210, 13.230
and 13.233 take effect promptly so that
members of the public know how to file
documents and how to gain access to
the Hearing Docket. The revision to 14
CFR 14.28(a) merely reinserts language
that was inadvertently omitted during a
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previous revision. The amendments set
forth in this notice do not affect the
rights or duties of any regulated entity.

List of Subjects
14 CFR Part 13

Administrative practice and
procedure, Air transportation, Aviation
safety, Hazardous materials
transportation, Investigations, Law
enforcement, Penalties.

14 CFR Part 14

Claims, Equal access to justice,
Lawyers, Reporting and recordkeeping
requirements.

The Amendments

n Accordingly, the Federal Aviation
Administration amends parts 13 and 14,
chapter 1 of title 14, Code of Federal
Regulations as follows:

PART 13—INVESTIGATIVE AND
ENFORCEMENT PROCEDURES

n 1. The authority citation for part 13
continues to read as follows:

Authority: 18 U.S.C. 6002; 28 U.S.C. 2461
(note); 49 U.S.C. 106(g), 5121-5124, 40113—
40114, 44103-44106, 44702-44703, 44709—
44710, 44713, 46101-46110, 46301-46316,
46318, 46501-46502, 46504-46507, 47106,
47111, 47112, 47122, 47306, 47531-47532,;
49 CFR 1.47.

n 2. Amend § 13.16 by revising the
second sentence of paragraph (h) to read
as follows:

§13.16 Civil penalties.

Administrative assessment against a
person other than an individual acting
as a pilot, flight engineer, mechanic, or
repairman. Administrative assessment
against all persons for hazardous
materials violations.

* * * * *

(h) * * * A person requesting a
hearing shall file a written request for a
hearing with the hearing docket clerk,
using the appropriate address set forth
in §13.210(a) of this part, and shall mail
a copy of the request to the agency
attorney. * * *

* * * * *

n 3. Amend the definition of ““Agency
attorney” in § 13.202 by revising the
introductory text and paragraphs (1) and
(2) to read as follows:

§13.202 Definitions.
* * * * *

Agency attorney means the Deputy
Chief Counsel for Operations, the
Assistant Chief Counsel, Enforcement,
the Assistant Chief Counsel, Europe,
Africa, and Middle East Area Office,
each Regional Counsel, the Aeronautical

Center Counsel, or the Technical Center
Counsel, or an attorney on the staff of
the Assistant Chief Counsel,
Enforcement, the Assistant Chief
Counsel, Europe, Africa, and Middle
East Area Office, each Regional Counsel,
the Aeronautical Center Counsel, or the
Technical Center Counsel who
prosecutes a civil penalty action. An
agency attorney shall not include:

(1) The Chief Counsel, the Deputy
Chief Counsel for Policy and
Adjudication, or the Assistant Chief
Counsel for Litigation;

(2) Any attorney on the staff of the
Assistant Chief Counsel for Litigation;

* * * * *

n 4. Amend § 13.203 by revising
paragraph (c) to read as follows:

§13.203 Separation of functions.

* * * * *

(c) The Chief Counsel, the Deputy
Chief Counsel for Policy and
Adjudication, and the Assistant Chief
Counsel for Litigation, or an attorney on
the staff of the Assistant Chief Counsel
for Litigation will advise the FAA
decisionmaker regarding an initial
decision or any appeal of a civil penalty
action to the FAA decisionmaker.

n 5. Amend 8§ 13.209 by revising the first
sentence of paragraph (b) to read as
follows:

§13.209 Answer.

* * * * *

(b) Filing and address. A person filing
an answer shall personally deliver or
mail the original and one copy of the
answer for filing with the hearing
docket clerk, not later than 30 days after
service of the complaint to the Hearing
Docket at the appropriate address set
forth in § 13.210(a) of this subpart.

* * *
* * * * *

n 6. Amend § 13.210 by revising
paragraph (a) and adding paragraph (e) to
read as follows:

§13.210 Filing of documents.

(a) Address and method of filing. A
person tendering a document for filing
shall personally deliver or mail the
signed original and one copy of each
document to the Hearing Docket using
the appropriate address:

(1) If delivery is in person, or via
expedited courier service: Federal
Aviation Administration, 600
Independence Avenue, SW., Wilbur
Wright Building—Room 2014,
Washington, DC 20591; Att: Hearing
Docket Clerk, AGC-430.

(2) If delivery is via U.S. Mail: Federal
Aviation Administration, 800
Independence Avenue, SW.,

Washington, DC 20591; Att: Hearing
Docket Clerk, AGC-430, Wilbur Wright
Building—Room 2014.

* * * * *

(e) Internet accessibility of documents
filed in the Hearing Docket. (1) Unless
protected from public disclosure by an
order of the ALJ under §13.226, all
documents filed in the Hearing Docket
are accessible through the DOT’s Docket
Management System (DMS): http://
dms.dot.gov. To access a particular case
file, use the DMS number assigned to
the case.

(2) Decisions and orders issued by the
Administrator in civil penalty cases, as
well as indexes of decisions and other
pertinent information are available
through the FAA civil penalty
adjudication Web site at http://
www.faa.gov/agc/website.

n 7. Amend § 13.230 by removing the
first sentence of paragraph (b) and
adding two sentences in its place to read
as follows:

§13.230 Record.

* * * * *

(b) Examination and copying of
record. Any person may examine the
record at the Hearing Docket, Federal
Aviation Administration, 600
Independence Avenue, SW., Wilbur
Wright Building—Room 2014,
Washington, DC 20591. Documents may
also be examined and copied at the
Docket Management Facility,
Department of Transportation, 400
Seventh Street, SW., Room PL-401,
Washington, DC 20590. * * *

PART 14—RULES IMPLEMENTING
THE EQUAL ACCESS TO JUSTICE
ACT OF 1980

n 1. The authority citation for part 14
continues to read as follows:

Authority: 5 U.S.C. 504; 49 U.S.C. 106(f),
40113, 46104 and 47122.

n 2. Amend § 14.28(a) by revising the
first sentence to read as follows:

§14.28 Review by FAA decisionmaker.

(a) In proceedings other than those
under part 17 of this chapter and the
AMS, either the applicant or the FAA
counsel may seek review of the initial
decision on the fee application in
accordance with subpart G of part 13 of
this chapter, specifically §13.233. * * *

* * * * *

Issued in Washington, DC on February 10,
2005.

Rebecca MacPherson,

Assistant Chief Counsel for Regulations
[FR Doc. 05-3113 Filed 2—-17-05; 8:45 am]
BILLING CODE 4910-13-M
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2004-18999; Directorate
Identifier 2003—-NM—-259—-AD; Amendment
39-13975; AD 2005-04-03]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-400, —400D, and —400F
Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Boeing Model 747-400, —400D, and
—400F series airplanes. This AD requires
replacing at least one flap control unit
(FCU) in the main equipment center
with a new or modified FCU. This AD

is prompted by a report indicating that,
after takeoff, an airplane was required to
return to the airport because the
autopilot disengaged. The report also
indicated that, after selecting flaps for
landing, the flaps indication display did
not indicate the flap setting, requiring
the airplane to land in alternate flap
mode. We are issuing this AD to prevent
disconnection of autoland/autopilot
functions and loss of primary flaps
control and flaps indication display due
to disengagement of all three FCUs at
the same time, which could lead to a
non-normal high speed landing with the
flaps retracted, increased pilot
workload, and possible runway
departure at high speeds during landing.

DATES: This AD becomes effective
March 25, 2005.

The incorporation by reference of
certain publications listed in the AD is
approved by the Director of the Federal
Register as of March 25, 2005.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207. You
can examine this information at the
National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030,
or go to: http://www.archives.gov/
federal_register/
code_of_federal_regulations/
ibr_locations.html.

Docket: The AD docket contains the
proposed AD, comments, and any final
disposition. You can examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket

Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street, SW., room PL-401,
Washington, DC. This docket number is
FAA-2004-18999; the directorate
identifier for this docket is 2003—-NM-
259-AD.

FOR FURTHER INFORMATION CONTACT:
Douglas Tsuji, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130S, FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 917-6487; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR Part 39 with
an AD for certain Boeing Model 747—
400, —400D, and —400F series airplanes.
That action, published in the Federal
Register on September 7, 2004 (69 FR
54060), proposed to require replacing at
least one flap control unit (FCU) in the
main equipment center with a new or
modified FCU.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments that have
been submitted on the proposed AD.

Agrees With Proposed AD

One commenter agrees with the
proposed AD.

Request To Reduce the Compliance
Time

One commenter requests that the
compliance time specified in paragraph
(f)(1) of the proposed AD be reduced.
The commenter states that the 60-month
compliance time is too long and should
be shortened substantially due to the
potential severity of the situation (i.e.,
landing without flaps) and the nature of
the proposed modifications. The
commenter believes that the availability
of parts necessary to complete the
modifications is not an issue.

The FAA does not agree to reduce the
compliance time specified in paragraph
(f)(1) of the final rule. In developing the
compliance time for this AD, we
considered the average utilization rate
of the affected fleet, the practical aspects
of an orderly modification of the fleet
during regular maintenance periods,
and the availability of required parts as
well as the safety implications of the
identified unsafe condition. In addition,
the low probability of the identified
unsafe condition occurring
(disengagement of all three flap control

units (FCU) causing loss of primary
flaps control and flaps indication
display) and the existing operational
manual bulletin that provides guidance
to the crew for extending the flaps in
alternate mode in the absence of
indication are consistent with longer
compliance times. Based on these
factors, the proposed compliance time
of 60 months after the effective date of
the final rule was determined to be
appropriate. Further, we arrived at the
proposed compliance time with
manufacturer concurrence. We have not
changed the final rule in this regard.

Request To Remove Paragraph (g) of the
Proposed AD

One commenter requests that
paragraph (g) of the proposed AD be
removed. The commenter states that
paragraph (g) of the proposed AD would
require actions specified in Boeing
Service Bulletin 747-27-2319, dated
January 24, 1991, to be done before or
concurrently with paragraph (f) of the
proposed AD. The commenter notes that
the actions in paragraph (f) of the
proposed AD are to be done according
to Boeing Alert Service Bulletin 747—
27A2386, dated March 13, 2003, and
that the alert service bulletin specifies
in paragraph 1.B. that ““you cannot make
the changes in this service bulletin
unless the changes given in Boeing
Service Bulletin 747-27-2319 are
made.” Thus, the commenter believes
there is no need for paragraph (g) of the
proposed AD.

We do not agree to remove paragraph
(9) of the final rule. We agree that
paragraph (f) of the final rule requires
the actions to be done *‘in accordance
with the Accomplishment Instructions
of Boeing Alert Service Bulletin 747—-
27A2386, dated March 13, 2003” and
that paragraph 1.B. of the alert service
bulletin refers to the concurrent actions
that are specified in paragraph (g) of the
final rule. However, paragraph 1.B. of
the alert service bulletin precedes the
Accomplishment Instructions of the
alert service bulletin. Because the
Accomplishment Instructions of the
alert service bulletin do not specify to
do any concurrent action, paragraph (g)
of the final rule is needed to clarify that
the concurrent action must be done. We
have not changed the final rule in this
regard.

Request for Clarification of Test

One commenter points out that
paragraph 3.B.2. of the Boeing Alert
Service Bulletin 747-27A2386 specifies
that a built-in test equipment (BITE) test
be done according to Chapter 27-51-51
of the Boeing 747-400 airplane
maintenance manual (AMM). The
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commenter notes that there is no BITE
test in either 27-51-00/501 or 27-51—
51/401 of the Boeing 747-400 AMM.
The commenter contends the alert
service bulletin refers to a test that does
not exist and is not necessary. The
commenter also states that the alert
service bulletin specifies installing the
FCU in accordance with Chapter 27-51—
51 of the Boeing 747—-400 AMM and that
the referenced AMM specifies to do an
operational test of the FCU that includes
both a central maintenance computer
initiated ground test and exercising the
flaps through full travel to ensure
proper operation and indication.

We infer from the comment that the
commenter requests that the reference to
the BITE test be clarified. We partially
agree. We acknowledge that paragraph
3.B.2. of the alert service bulletin
specifies a BITE test be done according

to Chapter 27-51-51 of the Boeing 747—
400 AMM. However, Chapter 27-51-51
of the Boeing 747-400 AMM refers to a
BITE test only in the summary of the
AMM procedure, but not within the
body of the AMM procedure. Within the
body of the AMM procedure, there is a
“GROUND TEST,” under the heading
“OPERATIONAL TEST,” that is to be
done following installation of the FCU.
Although the nomenclature within the
Boeing documents may seem
inconsistent, we consider the
“GROUND TEST" specified in Chapter
27-51-51 of the Boeing 747-400 AMM
to be part of the FCU BITE test.
Furthermore, Chapter 27-51-51 of the
Boeing 747-400 AMM includes all
necessary testing that must be done
following installation of a new FCU. In
addition, because the final rule

references only the alert service
bulletin, there is no need to add a
clarification of the BITE test to the final
rule. We have not changed the final rule
in this regard.

Conclusion

We have carefully reviewed the
available data, including the comments
that have been submitted, and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

There are about 614 airplanes of the
affected design worldwide. This AD will
affect about 87 airplanes of U.S. registry.
The following tables provide the
estimated costs for U.S. operators to
comply with this AD.

Average
Replacement Work hours labor rate Parts gﬁs}a%eer
per hour P
Estimated Costs
With NEW —208 FCU .....eiiiiiieiiiieiee et nne 2 $65 $78,550 $78,680
With MOdified —208 FCU ....ooiiiiiiiiee ittt st e e seaeee e e 10 65 975 1,625
Estimated Concurrent Service Bulletin Costs
With NEW —207 FCU ..ottt e e s e e st e e e s e e enbeeesnnteeesnneeeens 3 65 235,650 235,845
With MOdified —207 FCU ..ot e e 87 65 2,925 8,580

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart Ill, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on

the States, on the relationship between
the national government and the States,

or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, |
certify that this AD:

(2) Is not a “*significant regulatory
action” under Executive Order 12866;

(2) Is not a ““significant rule’” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

n Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

n 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

n 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2005-04-03 Boeing: Amendment 39-13975.

Docket No. FAA-2004-18999;
Directorate Identifier 2003—-NM—-259-AD.

Effective Date

(a) This AD becomes effective March 25,
2005.
Affected ADs

(b) None.
Applicability

(c) This AD applies to Model 747-400,
—400D, and —400F series airplanes,
certificated in any category, as identified in

Boeing Alert Service Bulletin 747-27A2386,
dated March 13, 2003.

Unsafe Condition

(d) This AD was prompted by a report
indicating that, after takeoff, an airplane was
required to return to the airport because the
autopilot disengaged. The report also
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indicated that, after selecting flaps for
landing, the flaps indication display did not
indicate the flap setting, requiring the
airplane to land in alternate flap mode. We
are issuing this AD to prevent disconnection
of autoland/autopilot functions and loss of
primary flaps control and flaps indication
display due to disengagement of all three flap
control units (FCUs) at the same time, which
could lead to a non-normal high speed
landing with the flaps retracted, increased
pilot workload, and possible runway
departure at high speeds during landing.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Replace FCU

(f) At the earliest of the times specified in
paragraphs (f)(1), (f)(2), and (f)(3) of this AD:
Replace at least one FCU having P/N
285U0011-207 with a new or modified FCU
having P/N 285U0011-208 in accordance
with the Accomplishment Instructions of
Boeing Alert Service Bulletin 747-27A2386,
dated March 13, 2003.

(1) Within 60 months after the effective
date of this AD.

(2) Within 25,000 flight hours after the
effective date of this AD.

(3) Within 4,000 flight cycles after the
effective date of this AD.

Note 1: Boeing Alert Service Bulletin 747—
27A2386, dated March 13, 2003, refers to
Boeing Component Service Bulletin
285U0011-27-06, dated March 13, 2003, as
an additional source of service information
for modifying an FCU having P/N 285U0011-
207 to P/N 285U0011-208.

Actions Required Before or Concurrently
With Paragraph (f)

(9) For airplanes identified in Boeing
Service Bulletin 747-27-2319, dated January
24, 1991: Before or concurrent with the
accomplishment of paragraph (f) of this AD,
replace the three FCUs having P/N
285U0011-205 or 285U0011-206 with new
or modified FCUs having P/N 285U0011-207
in accordance with the Accomplishment
Instructions of Boeing Service Bulletin 747—
27-2319, dated January 24, 1991.

Note 2: Boeing Service Bulletin 747-27—-
2319, dated January 24, 1991, refers to Boeing
Component Service Bulletin 285U0011-27—
04, dated January 24, 1991, as an additional
source of service information for modifying
the FCUs having P/N 285U0011-205 or
285U0011-206 to P/N 285U0011-207.

Parts Installation

(h) As of the effective date of this AD, no
person may install on any airplane an FCU
having P/N 285U0011-205 or —206.

Alternative Methods of Compliance
(AMOCs)

(i) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOC:s for this AD, if requested
using the procedures found in 14 CFR 39.19.

Material Incorporated by Reference

(J) You must use Boeing Alert Service
Bulletin 747-27A2386, dated March 13,
2003; and Boeing Service Bulletin 747-27—-
2319, dated January 24, 1991; as applicable;
to perform the actions that are required by
this AD, unless the AD specifies otherwise.
The Director of the Federal Register approves
the incorporation by reference of these
documents in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. For copies of the
service information, contact Boeing
Commercial Airplanes, PO Box 3707, Seattle,
Washington 98124-2207. For information on
the availability of this material at the
National Archives and Records
Administration (NARA), call (202) 741-6030,
or go to http://www.archives.gov/
federal_register/code_of_federal_regulations/
ibr_locations.html. You may view the AD
docket at the Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., room PL—401, Nassif
Building, Washington, DC.

Issued in Renton, Washington, on February
3, 2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 052843 Filed 2—-17-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2004-19177; Directorate
Identifier 2002-NM—-202—-AD; Amendment
39-13974; AD 2005-04-02]

RIN 2120-AA64

Airworthiness Directives; Dassault
Model Falcon 10 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
Dassault Model Falcon 10 series
airplanes. This AD requires a temporary
change to the airplane flight manual
(AFM) to provide procedures to the
flightcrew for touchdown using the
main landing gear to avoid a three-point
landing. This AD also requires repetitive
inspections of the piston rod of the drag
strut actuator of the nose landing gear
(NLG) for cracks, which would
terminate the AFM revision, and
corrective actions if necessary. In
addition, this AD provides for a
terminating modification, which would
end the repetitive inspections. This AD
is prompted by reports of failure of the
piston rod of the drag strut actuator of

the NLG. The cause of such failure has
been attributed to fatigue cracking
caused by corrosion in the piston rod of
the drag strut actuator. We are issuing
this AD to prevent cracking and/or
fracture of the piston rod of the drag
strut actuator of the NLG, which could
result in a gear-up landing, structural
damage, and possible injury to
passengers and crew.

DATES: This AD becomes effective
March 25, 2005.

The incorporation by reference of
certain publications listed in the AD is
approved by the Director of the Federal
Register as of March 25, 2005.
ADDRESSES: For service information
identified in this AD, contact Dassault
Falcon Jet, P.O. Box 2000, South
Hackensack, New Jersey 07606.

You can examine this information at
the National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030,
or go to: http://www.archives.gov/
federal_register/
code_of_federal_regulations/
ibr_locations.html.

Docket: The AD docket contains the
proposed AD, comments, and any final
disposition. You can examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street SW., room PL-401,
Washington, DC. This docket number is
FAA-2004-19177; the directorate
identifier for this docket is 2002—NM—
202—-AD.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-1137;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR part 39 with
an AD for all Dassault Model Falcon 10
series airplanes. That action, published
in the Federal Register on September
28, 2004 (69 FR 57886), proposed to
require a temporary change to the
airplane flight manual (AFM) to provide
procedures to the flightcrew for
touchdown using the main landing gear
to avoid a three-point landing. That
action also proposed to require
repetitive inspections of the piston rod
of the drag strut actuator of the nose
landing gear (NLG) for cracks, which
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would terminate the AFM revision, and
corrective actions if necessary. In
addition, the proposed AD provided a
terminating modification, which would
end the repetitive inspections.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments that have
been submitted on the proposed AD.

Request To Revise Paragraph (h),
Repetitive Inspections

One commenter requests that the
proposed AD be revised to allow
operators to replace a cracked drag strut
actuator with an actuator having the
same part number. The commenter
states that this should be allowed only
once, and that the operators would still
have to perform the repetitive
inspections specified in paragraph (h)(2)
of the proposed AD. The commenter is
concerned that there may be a shortage
of new, improved drag strut actuators
since the parallel French airworthiness
directive, 2002-137(B), dated March 20,
2002, does not mandate the replacement
of a cracked drag strut actuator with a
new, improved actuator.

We agree with the commenter’s
request. We have revised paragraph
(h)(1) of this AD to specify that
operators may replace a cracked drag
strut actuator with a part having the
same part number, or do the terminating
modification specified in paragraph (i)
of this AD.

Request To Revise Paragraph (m), Part
Installation

Two commenters, the airplane
manufacturer and one of its
subsidiaries, request that paragraph (m)
of the proposed AD be revised to specify
that only drag strut actuators, part
number (P/N) 747721, that fail an
ultrasonic inspection as specified in
paragraph (h) of the proposed AD may
not be reinstalled on the airplane.
Specifically, the commenters request to
include the text “* * * which has
failed the ultrasonic inspection of the
piston rod for cracks in accordance with
Dassault Service Bulletin F10-294,
dated March 20, 2002.” The
commenters state that if the piston rod
passes an ultrasonic inspection it is
acceptable to the airplane manufacturer
to allow that drag strut actuator to
remain in service on the airplane. The
commenters note that, after reading
paragraph (m) of the proposed AD, a
person could conclude that it is
unacceptable to reinstall any drag strut
actuator, P/N 747721, if the actuator is
removed from the airplane for any

reason. One of the commenters states
that the additional text is necessary to
ensure a suitable number of spare parts
are available to operators upon
publication of the AD.

We agree with the intent of the
commenters’ requests. Instead of
revising the Parts Installation paragraph
included in the proposed AD, we are
omitting that paragraph from this AD.

Conclusion

We have carefully reviewed the
available data, including the comments
that have been submitted, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We have determined that these changes
will neither increase the economic
burden on any operator nor increase the
scope of the AD.

Costs of Compliance

This AD affects about 154 airplanes of
U.S. registry.

The AFM revision takes about 1 work
hour per airplane, at an average labor
rate of $65 per work hour. Based on
these figures, the estimated cost of the
AFM revision required by this AD for
U.S. operators is $10,010, or $65 per
airplane.

The inspection takes about 1 work
hour per airplane, at an average labor
rate of $65 per work hour. Based on
these figures, the estimated cost of the
inspection required by this AD for U.S.
operators is $10,010, or $65 per
airplane, per inspection cycle.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart Ill, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under

Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, |
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866;

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

n Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

n 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

n 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2005-04-02 Dassault Aviation [Formerly
Avions Marcel Dassault-Breguet
Aviation (AMD/BA)]: Amendment 39—
13974. Docket No. FAA-2004-19177;
Directorate Identifier 2002—NM-202—AD.

Effective Date
(a) This AD becomes effective March 25,
2005.
Affected ADs
(b) None.
Applicability

(c) This AD applies to all Dassault Model
Falcon 10 series airplanes, certificated in any
category.

Unsafe Condition

(d) This AD was prompted by reports of
failure of the piston rod of the drag strut
actuator of the nose landing gear (NLG). We
are issuing this AD to prevent cracking and/
or fracture of the piston rod of the drag strut
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actuator of the NLG, which could result in a
gear-up landing, structural damage, and
possible injury to passengers and crew.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Airplane Flight Manual (AFM) Revision

(f) Within 5 days after the effective date of
this AD: Revise the Limitations Section of the
Falcon 10 AFM by incorporating Dassault
Temporary Change (TC) 24, dated March 1,
2002, into the AFM. That TC provides
procedures to the flightcrew for touchdown
using the main landing gear to avoid a three-
point landing. Thereafter, operate the
airplane in accordance with the limitations
specified in the AFM revision.

(9) When the information in TC 24 has
been included in general revisions of the
AFM, the TC may be removed from the AFM,
provided the relevant information in the
general revision is identical to that in TC 24.

Repetitive Inspections

(h) Within 7 months after the effective date
of this AD: Do an ultrasonic inspection of the
piston rod of the drag strut actuator of the
NLG for cracks in accordance with Dassault
Service Bulletin F10-294, dated March 20,
2002. After the initial inspection has been
done, the TC required by paragraph (f) of this
AD may be removed from the AFM.

(1) If any crack is found: Before further
flight, replace the cracked drag strut actuator

with an airworthy part having the same part
number, or do the terminating modification
specified in paragraph (i) of this AD.

(2) If no crack is found: Repeat the
inspection thereafter at intervals not to
exceed 700 landings on the drag strut
actuator.

Terminating Modification

(i) Accomplishment of the modification of
the drag strut actuator in accordance with
Dassault Service Bulletin F10-297, dated
October 1, 2003, and prior or concurrent
accomplishment of the related modification
in accordance with Messier-Hispano-Bugatti
Falcon 10 Service Bulletin 511-32-26, dated
November 9, 1979, ends the repetitive
inspections required by paragraph (h)(2) of
this AD.

Additional Source of Service Information

(j) Messier-Dowty Service Bulletin 747721
32-057, dated February 5, 2003, is referenced
in Dassault Service Bulletin F10-294 as an
additional source of service information for
replacing the drag strut actuator rod.

Actions Not Required

(k) Dassault Service Bulletin F10-294
recommends returning the drag strut actuator
to the component repair agent for
replacement if a crack is found, but this AD
requires doing the terminating modification
specified in paragraph (i) of this AD.

(I) Dassault Service Bulletins F10-294 and
F10-297 recommend submitting certain
inspection results to the manufacturer. This
AD does not require those actions.

Alternative Methods of Compliance
(AMOCs)

(m) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

Related Information

(n) French airworthiness directive 2002—
137(B) dated March 20, 2002, also addresses
the subject of this AD.

Material Incorporated by Reference

(0) You must use the service information
that is specified in Table 1 of this AD to
perform the actions that are required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approves the
incorporation by reference of those
documents in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. For copies of the
service information, contact Dassault Falcon
Jet, P.O. Box 2000, South Hackensack, New
Jersey 07606. For information on the
availability of this material at the National
Archives and Records Administration
(NARA), call (202) 741-6030, or go to
http://www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html. You may view the AD
docket at the Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., room PL-401, Nassif
Building, Washington, DC.

TABLE 1.—MATERIAL INCORPORATED BY REFERENCE

Service information

Revision level

Date

Dassault Service Bulletin F10-294
Dassault Service Bulletin F10-297

ual.

Messier-Hispano-Bugatti Falcon 10 Service Bulletin 511-32-26

Dassault Temporary Change 24 to the Falcon 10 Airplane Flight Man-

Original
Original
Original
Original

Mar. 20, 2002.
Oct. 1, 2003.
Mar. 1, 2002.

Nov. 9, 1979.

Issued in Renton, Washington, on February
3, 2005.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-2844 Filed 2—-17-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30438; Amdt. No. 3116]

Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective February
18, 2005. The compliance date for each
SIAP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the

regulations is approved by the Director
of the Federal Register as of February
18, 2005.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591,

2. The FAA Regional Office of the
region in which the affected airport is
located,;

3. The Flight Inspection Area Office
which originated the SIAP; or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030,
or go to: http://www.archives.gov/
federal_register/
code_of_federal_regulations/
ibr_locations.html.
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For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS—420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: PO Box 25082
Oklahoma City, OK 73125) telephone:
(405) 954-4164.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and §97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Forms 8260-3, 8260—
4, and 8260-5. Materials incorporated
by reference are available for
examination or purchase as stated
above.

The large number of SIAPSs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 is effective
upon publication of each separate SIAP

as contained in the transmittal. Some
SIAP amendments may have been
previously issued by the FAA ina
National Flight Data Center (NFDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for some SIAP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs, an effective date at
least 30 days after publication is
provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs and safety in air commerce,
| find that notice and public procedure
before adopting these SIAPs are
impracticable and contrary to the public
interest and, where applicable, that
good cause exists for making some
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC on February 10,
2005.

James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

n Accordingly, pursuant to the authority
delegated to me, part 97 of the Federal
Aviation Regulations (14 CFR part 97) is
amended by establishing, amending,
suspending, or revoking Standard
Instrument Approach Procedures,

effective at 0901 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

n 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

n 2. Part 97 is amended to read as
follows:

* * * Effective 17 March 2005

Arkadelphia, AR, Dexter B. Florence
Memorial Field, RNAV (GPS) RWY 4, Orig

Arkadelphia, AR, Dexter B. Florence
Memorial Field, NDB RWY 4, Amdt 7

Arkadelphia, AR, Dexter B. Florence
Memorial Field, GPS RWY 4, Orig-A,
CANCELLED

Orlando, FL, Kissimmee Gateway, GPS RWY
15, Orig-B, CANCELLED

Orlando, FL, Kissimmee Gateway, RNAV
(GPS) RWY 15, Orig

Pullman/Moscow, ID/WA, Pullman Moscow
Regional, VOR RWY 5, Amdt 8

Pullman/Moscow, ID/WA, Pullman Moscow
Regional, VOR/DME-A, Amdt 1

Pullman/Moscow, ID/WA, Pullman Moscow
Regional, RNAYV (GPS) RWY 23, Orig

Peoria, IL, Greater Peoria Regional, ILS OR
LOC RWY 31, Amdt 6

Peoria, IL, Greater Peoria Regional, NDB
RWY 31, Amdt 15

Madison, IN, Madison Muni, RNAV (GPS)
RWY 3, Orig

Madison, IN, Madison Muni, NDB RWY 3,
Amdt 4

Madison, IN, Madison Muni, VOR/DME
RWY 3, Amdt 8

Dodge City, KS, Dodge City Regional, RNAV
(GPS) RWY 14, Orig

Dodge City, KS, Dodge City Regional, RNAV
(GPS) RWY 32, Orig

Dodge City, KS, Dodge City Regional, GPS
RWY 14, Orig—-A, CANCELLED

Olathe, KS, New Century Aircenter, RNAV
(GPS) RWY 17, Amdt 1

Olathe, KS, New Century Aircenter, RNAV
(GPS) RWY 35, Amdt 1

Auburn-Lewiston, ME, Auburn-Lewiston
Muni, RNAV (GPS) RWY 4, Orig

Auburn-Lewiston, ME, Auburn-Lewiston
Muni, RNAV (GPS) RWY 22, Orig

Auburn-Lewiston, ME, Auburn-Lewiston
Muni, ILS OR LOC RWY 4, Amdt 10

Auburn-Lewiston, ME, Auburn-Lewiston
Muni, NDB RWY 4, Amdt 11

Auburn-Lewiston, ME, Auburn-Lewiston
Muni, VOR/DME-A, Amdt 1

Columbus, OH, Rickenbacker International,
ILS OR LOC RWY 5L, Orig

Portland, OR, Portland Intl, NDB RWY 28L,
Amdt 5

Portland, OR, Portland Intl, ILS OR LOC
RWY 10L, Amdt 2

Portland, OR, Portland Intl, ILS OR LOC
RWY 10R, Amdt 32, ILS RWY 10R (CAT
11), ILS RWY 10R (CAT III), Amdt 32

Portland, OR, Portland Intl, ILS OR LOC
RWY 28L, Amdt 1

Portland, OR, Portland Intl, ILS OR LOC
RWY 28R, Amdt 13
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Portland, OR, Portland Intl, RNAV (GPS)
RWY 10R, Orig

Portland, OR, Portland Intl, RNAV (GPS)
RWY 10L, Orig

Portland, OR, Portland Intl, RNAV (GPS)
RWY 28L, Orig

Portland, OR, Portland Intl, RNAV (GPS)
RWY 28R, Orig

Monongahela, PA, Rostraver, VOR-A, Amdt
5

Monongahela, PA, Rostraver, RNAV (GPS)
RWY 8, Orig

Monongahela, PA, Rostraver, RNAV (GPS)
RWY 26, Orig

Monongahela, PA, Rostraver, GPS RWY 26,
Orig-B, CANCELLED

* * * Effective 14 April 2005

Annapolis, MD, Lee, RNAV (GPS) RWY 30,
Orig-B

Atlanta, GA, Hartsfield-Jackson Atlanta Intl,
ILS OR LOC RWY 8R, Amdt 58C

* * * Effective 12 May 2005

Rifle, CO, Garfield County Regional, LOC/
DME-A, Amdt 6B

Rifle, CO, Garfield County Regional, ILS
RWY 26, ORIG-B

Freeport, IL, Albertus, NDB RWY 6, Orig-C,
CANCELLED

Dyersburg, TN, Dyersburg Muni, RNAV
(GPS) RWY 4, Amdt 1

Dyersburg, TN, Dyersburg Muni, RNAV
(GPS) RWY 22, Orig

Dyersburg, TN, Dyersburg Muni, NDB RWY
4, Amdt 1

Dyersburg, TN, Dyersburg Muni, VOR-A,
Amdt 17

The FAA published an Amendment
in Docket No. 30435, Amdt No. 3114 to
Part 97 of the Federal Aviation
Regulations (Vol 70, FR No. 18, page
4011; dated January 28, 2005) under
section 97.33 effective 17 MAR 2005,
which is hereby rescinded:

Perryville, AK, Perryville, RNAV (GPS) RWY
3, Orig

The FAA published an Amendment
in Docket No. 30431, Amdt No. 3111 to
Part 97 of the Federal Aviation
Regulations (Vol 69, FR No. 239, page
74416; dated December 14, 2004) under
section 97.33 effective 17 MAR 2005,
which is hereby rescinded:

Kalskag, AK, Kalskag, RNAV (GPS) RWY 6,
Orig

Kalskag, AK, Kalskag, RNAV (GPS)-A, Orig

Kalskag, AK, Kalskag, GPS RWY 6, Orig-A,
CANCELLED

Kalskag, AK, Kalskag, GPS RWY 24, Orig-A,
CANCELLED

The FAA published an Amendment
in Docket No. 30436, Amdt No. 3115 to
Part 97 of the Federal Aviation
Regulations (Vol 70, FR No. 24, page
6339; dated February 7, 2005) under
section 97.33 effective 17 MAR 2005,
which is hereby rescinded:

Cedar Rapids, IA, The Eastern lowa, RNAV
(GPS) RWY 13, Amdt 1

Cedar Rapids, IA, The Eastern lowa, RNAV
(GPS) RWY 31, Amdt 1

The FAA published an Amendment
in Docket No. 30431, Amdt No. 3111 to
Part 97 of the Federal Aviation
Regulations (Vol 69, FR No. 239, page
74416; dated December 14, 2004) under
section 97.33 effective 17 MAR 2005,
which is hereby rescinded:

Madison, WI, Dane County Regional-Truax
Field, RNAV (GPS) RWY 14, Amdt 1
Madison, WI, Dane County Regional-Truax
Field, RNAV (GPS) RWY 18, Amdt 1
Madison, WI, Dane County Regional-Truax
Field, RNAV (GPS) RWY 21, Amdt 1
Madison, WI, Dane County Regional-Truax
Field, RNAV (GPS) RWY 32, Amdt 1
Madison, WI, Dane County Regional-Truax
Field, RNAV (GPS) RWY 36, Amdt 1
Madison, WI, Dane County Regional-Truax
Field, ILS OR LOC/DME RWY 18, Orig
Madison, WI, Dane County Regional-Truax
Field, ILS OR LOC/DME RWY 21, Orig
Madison, WI, Dane County Regional-Truax
Field, ILS OR LOC/DME RWY 36, Orig
Madison, WI, Dane County Regional-Truax
Field, ILS RWY 18, Amdt 7C, CANCELLED
Madison, WI, Dane County Regional-Truax
Field, ILS RWY 21, Orig-A, CANCELLED
Madison, WI, Dane County Regional-Truax
Field, ILS RWY 36, Amdt 29D,
CANCELLED
Madison, WI, Dane County Regional-Truax
Field, RADAR-1, Amdt 17

The FAA published an Amendment
in Docket No. 30435, Amdt No. 3114 to
Part 97 of the Federal Aviation
Regulations (Vol 70, FR No. 18, page
4012; dated January 28, 2005) under
section 97.33 effective 17 MAR 2005,
which is hereby amended as follows:

Dallas-Fort Worth, TX, Dallas/Fort Worth
International, ILS RWY 35C (CAT II), Amdt
7, CANCELLED

[FR Doc. 05-3095 Filed 2-17-05; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 730, 738, 740, 748, 756,
764, 766, 772 and 774

[Docket No. 050202022-5022-01]

RIN 0694-AD32

Technical Corrections to the Export
Administration Regulations

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.

SUMMARY: This rule makes technical
corrections to the Export Administration
Regulations (EAR) by updating internal
agency process matters, clarifying
license exceptions, correcting citation

errors and clarifying paperwork
requirements. None of these technical
corrections change the current
interpretations or licensing
requirements of the EAR.

DATES: This rule is effective February
18, 2005.

FOR FURTHER INFORMATION CONTACT:
William H. Arvin, Office of Exporter
Services, Regulatory Policy Division, e-
mail warvin@bis.doc.gov, fax 202 482
3355 or telephone 202 482 2440.
SUPPLEMENTARY INFORMATION: From
time-to-time the Bureau of Industry and
Security (BIS) reviews portions of the
Export Administration Regulations
(EAR) and identifies omissions,
unnecessary language, obsolete
provisions, and provisions for which
clarification is desirable. This rule is the
product of such a review; it clarifies,
updates, and revises the EAR. It does
not make substantive changes to the
provisions and requirements of the EAR.
In brief, this rule:

e Updates the description of BIS’s
general plan of organization in §730.9;

¢ Revises and shortens the
description of the scope of the
Commerce Country Chart in § 738.3(a);

e Clarifies availability of License
Exception TMP for exhibition and
demonstration in Country Group D:1;

e Clarifies availability of License
Exception TMP for reexports of kits of
replacement parts to Country Group D:1;

e Adds the Under Secretary for
Industry and Security as an official who
may determine whether information
subject to § 12(c) of the Export
Administration Act may be released to
the public in conformance with the
applicable Departmental Organization
Order;

e Removes an unnecessary statement
about responsibility to classify items
from §748.3(a);

¢ Revises the description of
emergency processing of license
applications to conform to current
agency practice;

¢ Redesignates two paragraphs in
§748.11 to conform to the standard
Code of Federal Regulations structure;

e Corrects a citation to the
recordkeeping requirements pertaining
to certificates or other documents
obtained in connection with exports
subject to the Inter-American Firearms
Convention;

e Sets the value of aircraft and vessels
on temporary sojourn to $0 for license
application purposes to prevent
confusing statistical values of items
licensed for export to embargoed
destinations;

¢ Revises the titles of the head and
deputy head of BIS in part 756
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(Appeals) to conform to the currently
applicable Departmental Organizational
Orders;

e Corrects a citation error in the
prohibition against concealment or
misrepresentation of facts and adds
another citation to clearly distinguish
the export control documents from the
boycott report documents that are
subject to § 764.2(g);

¢ Revises the title of the head of BIS
in part 766 (Administrative Enforcement
Proceedings) to conform to the currently
applicable Departmental Organizational
Orders;

¢ Revises the address for filing papers
in administrative enforcement
proceedings;

¢ Revises the definition of the term
“controlled country’ to make clear that
controlled countries are countries
subject to national security export
controls, to add two previously omitted
countries, and to reflect the shift of
North Korea from Country Group E:2 to
D:1;

e Removes a reference to a no longer
existent technical note and corrects the
name of another document referenced in
ECCN 1C018; and

¢ Revises the ECCN 3A001 License
Exceptions paragraph to exclude certain
commodities controlled for missile
technology reasons consistent with
§740.2(a)(5).

The above-referenced changes are
described in detail below.

Revisions to Statement of BIS’s General
Plan of Organization

Section 730.9 of the EAR describes
BIS’s general plan of organization. This
rule revises § 730.9 to reflect the current
organization of the Bureau. Revised
§730.9 incorporates references to
government Web sites as the sources of
detailed information about BIS and its
constituent units.

Revisions to Description of the Scope of
the Commerce Control List in §738.3(a)

Section 738.3(a) describes the scope
of the Commerce Country Chart. Prior to
publication of this rule, § 738.3(a) stated
that only two instances existed in which
the Country Chart could not be used in
the process of determining license
requirements based on the reasons for
control expressed in Export Control
Classification Numbers (ECCN) on the
Commerce Control List; short supply
items, and “Unique entries”. The
section then listed the ECCNs that were
“unique.” Since the time that §738.3
was initially written, the Commerce
Control List has been revised in ways
that make that description inaccurate.
The number of ECCNSs that contain, in
their license requirements sections,

license requirements that are not related
to the Country Chart has grown. In some
ECCNs, these license requirements are
in lieu of Country Chart license
requirements. In other ECCNs, these
license requirements are in addition to
Country Chart license requirements. In
addition, some ECCNs now serve as
cross references to the license
requirements of other government
agencies. This rule clarifies and
shortens § 738.3 by providing a more
general description of when the Country
Chart is needed to determine, in whole
or in part, license requirements and by
eliminating references to specific
ECCNs.

Clarification—License Exception TMP
May Be Used for Exhibition and
Demonstration in Country Group D:1

On August 10, 2001, BIS published a
rule revising the exhibition and
demonstration provisions of License
Exception TMP (8 740.9(a)(2)(iii) of the
EAR) to expand the scope of permissible
destinations for such exhibitions and
demonstrations from Country Group B
to all destinations not in Country Group
E:1. When publishing that rule, BIS
stated that it “‘expands the scope of
eligible countries for License Exception
TMP for exhibition and demonstration
by making Country Group D:1 eligible
for this provision” (see 66 FR 42108,
August 10, 2001). However, that rule
did not revise § 740.9(a)(3)(i)(B) of the
EAR, which prohibits use of License
Exception TMP for destinations in
Country Group D:1 unless excepted in
that paragraph. This rule adds an
exception to § 740.9(a)(3)(i)(B) covering
exhibition and demonstration of
commodities and software authorized
under § 740.9(a)(2)(iii), making the
former consistent both with the latter
and with BIS’s published statement
concerning the effect of the rule
published on August 10, 2001.

Clarification—License Exception TMP
May Be Used for Reexports of Kits of
Replacement Parts to Country Group
D:1

Section 740.9(a)(2)(ii) authorizes
exports and reexports of Kits of
replacement parts under License
Exception TMP to all destinations
except those in Country Group E:1.
However, prior to publication of this
rule, §740.9(a)(3)(i)(B)(3), which
provides an exception to the prohibition
of use of License Exception TMP for
shipments of Kkits of replacement parts
to destinations in Country Group D:1,
referred only to exports. This rule adds
the phrase ““or reexported” to
§740.9(a)(3)(i)(B)(3), making it
consistent with § 740.9(a)(2)(ii).

Revision—Statement of BIS’s Practice
Regarding Release of Information
Obtained for the Purpose of
Considering or Concerning License
Applications

This rule revises § 748.1(c) to list the
Under Secretary for Industry and
Security as an official upon whose
determination BIS will release
information that is subject to § 12(c) of
the Export Administration Act (EAA) to
the public. Section 12(c) of the EAA sets
forth the criteria for public release of
information obtained for purposes of
considering or concerning export
license applications. Section 12(c)
designates the Secretary of Commerce as
the official in the Executive Branch who
has authority to determine whether a
release of information that is subject to
§12(c) of the EAA is in the national
interest. In Department of Commerce
Departmental Organization Order (DOO)
10-16, the Secretary of Commerce
designates the Under Secretary for
Industry and Security, formerly the
Under Secretary for Export
Administration, to exercise this
authority. This rule revises 8 748.1(c) to
reflect the requirements of DOO 10-16.

Removal of Unnecessary Statement
About Responsibility To Classify Items

Section 748.3 describes the
procedures for requesting BIS to classify
items that are subject to the EAR and for
requesting advisory opinions from BIS.
This rule removes the phrase “In light
of your responsibility to classify your
item” from the first sentence of
§ 743.3(a) because the phrase has no
relevance to EAR procedures for
requesting BIS to perform the
classification.

Revision of Description of Emergency
Processing To Conform to Current
Practice

Section 748.4(h) describes procedures
for requesting emergency treatment of
license applications and BIS’s policy for
dealing with those requests. Prior to
publication of this rule, that section set
forth some procedures that BIS no
longer requires to be followed.
Moreover, in accordance with Executive
Order 12981, as amended by Executive
Orders 13020, 13026, and 13117, BIS
may not unilaterally issue emergency
licenses if the application must be
reviewed by other government agencies.
This rule revises § 748.4(h) to describe
BIS’s current practice of giving
applications expedited review and
requesting the other reviewing agencies
to do likewise when BIS determines that
expedited review is appropriate.
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Redesignation of Paragraphs To
Conform to Standard Code of Federal
Regulations Structure

This rule redesignates
§748.11(e)(4)(ii)(1) and (2) as
§748.11(e)(4)(ii)(A) and (B) respectively.

Technical Correction—Part 762
Recordkeeping Requirements Apply to
Inter-American Firearms Convention
Import Certificates

Section 748.14 of the EAR requires,
inter alia, that applicants for licenses to
ship certain firearms and related items
to destinations in countries that are
members of the Organization of
American States obtain and retain an
import certificate or equivalent original
document. This rule corrects one
sentence in § 748.14(b) to state that the
recordkeeping provisions of Part 762,
rather than only §762.2, apply to the
Firearms Convention certificate
requirement. Section 762.2 is merely a
list of records that must be kept. The
complete recordkeeping requirements
are set forth in the whole of Part 762.

Use of $0 for Value of Vessels and
Aircraft in License Applications for
Temporary Sojourns

The departure of a vessel or aircraft
from the United States is, under the
EAR, an export of that aircraft or vessel.
If the vessel or aircraft is traveling, even
temporarily, from the United States to a
destination for which it would require
an export license and no license
exception is available, a license is
required for the export of the vessel or
aircraft in addition to any licenses that
may be required for its cargo. License
applicants are required to state the value
of the export on license applications. To
date, this provision has required
applicants seeking licenses for vessels
or aircraft on temporary sojourn to
estimate the value of the vessel or
aircraft even though the value is
irrelevant to determining the outcome of
the application. In addition, these
values can create a misleading
impression in BIS’s annual licensing
statistics as readers who may be
unaware of the requirement to license
these temporary exports erroneously
conclude that BIS has licensed large
volumes of aircraft and vessels for
permanent export to embargoed
destinations. This rule addresses both
problems by adding a new paragraph (u)
to supplement No. 2 to part 748,
instructing the applicant to declare the
value of the aircraft or vessel as $0 on
applications to send vessels or aircraft
on temporary sojourn. This rule also
adds a reference to that new paragraph
(u) in §748.8, which contains references

to all of the ““‘unique license
requirements” in Supp. No.2 to Part
748.

Revision of Title of Head and Deputy
Head of the Bureau of Industry and
Security in Part 756

Part 756 describes the procedures for
appealing certain administrative actions
to the head of BIS. This rule revises the
titles of ““Under Secretary for Export
Administration” and “‘Deputy Under
Secretary for Export Administration” to
read “Under Secretary for Industry and
Security” and “‘Deputy Under Secretary
for Industry and Security,” respectively
in § 756.2. This change conforms the
titles in § 756.2 to those in the
Department of Commerce Departmental
Organizational Orders 10-16 and 50-1,
as amended, dated March 19, 2004.

Citation Correction and Clarification of
Prohibition Against Concealment or
Misrepresentation of Facts

Section 764.2(g)(1)(ii) prohibits
falsifying, misrepresenting, or
concealing material facts in export
control documents and boycott reports.
Prior to publication of this rule, that
section referenced § 760.6 of the EAR for
the definition of boycott reports. Section
760.6 does not exist. This rule adds to
§764.2(g)(1)(ii) a reference to the
definition of export control documents
found in 8 772.1. This rule also revises
a sentence in § 764.2(g)(1)(ii) to clarify
the definition of boycott reports by
referring to such reports as *‘reports
filed or required to be filed pursuant to
§760.5 of the EAR.”

Revision of Title of BIS Head in Part
766—Administrative Enforcement
Proceedings

Section 766.2 defines certain terms
that are used in administrative
enforcement proceedings under the
EAR. Prior to publication of this rule,
three of those definitions, ““initial
decision,” “recommended decision,”
and “Under Secretary” referred to the
Under Secretary for Export
Administration. This rule revises the
title of the Under Secretary in those
definitions to read the ““Under Secretary
of Commerce for Industry and
Security,” pursuant to the title
established in the Department of
Commerce Departmental Organizational
Orders 10-16 and 50-1, as amended,
dated March 19, 2004.

Revision of Address for Filing Papers in
Administrative Enforcement
Proceedings

Section 766.5 sets forth an address for
filing papers in administrative
enforcement proceedings. This rule

replaces the obsolete address in § 766.5
with the current address for filing
papers with the administrative law
judge.

Revision of Definition of Controlled
Country

Section 772.1 of the EAR defines
many terms used in the regulations,
including the term *“‘controlled
country.” Under this definition, the
term “controlled country” refers to
destinations to which BIS applies
Commerce Control List based national
security controls. All such destinations,
except Cuba, are listed in Country
Group D:1. Prior to publication of this
rule, two destinations that had been
added to Country Group D:1, and
thereby made subject such national
security controls, were omitted from the
definition. Those destinations are:
Macau, which was added to Country
Group D:1 on May 28, 1999 (see 64 FR
28908); and Iraqg, which was added on
July 30, 2004 (see 69 FR 46074).
Additionally, North Korea was removed
from Country Group E:2 and added to
Country Group D:1 on June, 19, 2000
(see 65 FR 38150—38151). This rule
revises the definition of the term
*‘controlled country” in § 772.1 to state
that Macau, Iraq, and North Korea are in
Country Group D:1, and to eliminate
redundant statements from the
definition.

Removal of Reference to a Non-existent
Advisory Note and Correction of the
Name of a Multilateral Regime Control
List Referenced in ECCN 1C018

Export Control Classification Number
1C018 was revised in 1999 to remove
the advisory note from that ECCN (see
64 FR 47667—47668, September 1,
1999). However, that revision did not
change the reference to License
Exception GBS in the License
Exceptions section of that ECCN, which
continued to indicate that License
Exception GBS was available for items
listed in the advisory note that had been
removed. This rule corrects that error by
revising the reference to License
Exception GBS to read “N/A” to make
clear that License Exception GBS is not
available for any item in ECCN 1C018.
This rule also replaces the term
“International Munitions List” in the
heading of 1C018 with the term
“Wassenaar Arrangement Munitions
List” to reflect the current name of that
document.
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Exclusion of Certain Commodities in
ECCN 3A001 Controlled for Missile
Technology Reasons From License
Exception GBS Eligibility

ECCN 3A001, paragraph .a.1.a.
controls certain integrated circuits when
usable in missiles and paragraph .a.5.a
controls certain analog-to-digital
converters when “‘designed or
modified” for military use, hermetically
sealed and rated for operation in the
temperature range from below -54°C.
to above +125°C. for missile technology
reasons. Prior to publication of this rule,
the License Exception section of ECCN
3A001 indicated that commodities in
paragraph .a were eligible for License
Exception LVS and that commodities in
paragraphs .a.2 to .a.12 were eligible for
License Exception GBS. However,
section 740.2(a)(5) prohibits the use of
license exceptions for items controlled
for missile technology reasons except
for some specified ECCNSs in some
specific circumstances. ECCN 3A001 is
not one of those specified ECCNs. This
rule adds the phrases “‘except a.1.a and
a.5.a when controlled for MT” to the
LVS paragraph and “‘except a.5.a when
controlled for MT”’ to the GBS
paragraph to make them consistent with
§740.2(a)(5).

Rulemaking Requirements

1. This final rule has been determined
to be not significant for purposes of
E.O.12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor shall any person be
subject to a penalty for failure to comply
with a collection of information, subject
to the requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This rule
involves collections of information
subject to the PRA. These collections
have been approved by the Office of
Management and Budget (OMB) under
control numbers 0694-0088 and 0694—
0058.

Control number 0694-0088 “‘Multi-
Purpose Application” carries a burden
hour estimate of 58 minutes to prepare
and submit form BIS-748.
Miscellaneous and recordkeeping
activities account for 12 minutes per
submission. Control Number 06940058
“Voluntary Self-disclosures” carries an
annual burden hour estimate of 670
hours. BIS believes that this rule will
not change the burden hours imposed
by either of these collections. Send
comments regarding these burden
estimates or any other aspect of these

collections of information, including
suggestions for reducing the burden, to
David Rostker, OMB Desk Officer, by e-
mail at david_rostker@omb.eop.gov or
by fax to 202.395.285; and to the
Regulatory Policy Division, Bureau of
Industry and Security, Department of
Commerce, PO Box 273, Washington,
DC 20044.

3. This rule does not contain policies
with Federalism implications as that
term is defined in Executive Order
13132.

4. The Department finds that there is
good cause under 5 U.S.C. 553(b)(3)(B)
to waive the provisions of the
Administrative Procedure Act requiring
a notice of proposed rulemaking and the
opportunity for public comment
because this regulation updates internal
agency process matters, clarifies license
exceptions, corrects citation errors and
clarifies paperwork requirements as
described in the preamble. The
revisions made by this rule are purely
administrative and do not affect the
rights or obligations of the public.
Because these revisions are not
substantive changes to the EAR, it is
unnecessary to provide notice and
opportunity for public comment. No
other law requires that a notice of
proposed rulemaking and an
opportunity for public comment be
given for this rule. Because notice of
proposed rulemaking and opportunity
for public comment are not required to
be given for this rule under the
Administrative Procedure Act or by any
other law, the analytical requirements of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.) are not applicable.

List of Subjects
15 CFR Part 730

Administrative practice and
procedure, Advisory committees,
Exports, Reporting and recordkeeping
requirements, Strategic and critical
materials.

15 CFR Parts 740 and 748

Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements.

15 CFR Parts 738 and 772
Exports.
15 CFR Part 756

Administrative practice and
procedure, Exports, Penalties.

15 CFR Part 764

Administrative practice and
procedure, Exports, Law enforcement,
Penalties.

15 CFR Part 766

Administrative practice and
procedure, Confidential business
information, Exports, Law enforcement,
Penalties.

15 CFR Part 774

Exports, Reporting and recordkeeping
requirements.

n Accordingly, parts 730, 738, 740, 748,
756, 764, 766, 772, and 774 are amended
as follows:

PART 730—[AMENDED]

n 1. Revise the authority citation for part
730 to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 18 U.S.C. 2510 et seq.; 22 U.S.C.
287c; 22 U.S.C. 2151 note, Pub. L. 108-175;
22 U.S.C. 3201 et seq.; 22 U.S.C. 6004; 30
U.S.C. 185(s), 185(u); 42 U.S.C. 2139a; 42
U.S.C. 6212; 43 U.S.C. 1354, 46 U.S.C. app.
466¢; 50 U.S.C. app. 5; Sec. 901-911, Pub. L.
106-387; Sec. 221, Pub. L. 107-56; E.O.
11912, 41 FR 15825, 3 CFR, 1976 Comp., p.
114; E.O. 12002, 42 FR 35623, 3 CFR, 1977
Comp., p. 133; E.O. 12058, 43 FR 20947, 3
CFR, 1978 Comp., p. 179; E.O. 12214, 45 FR
29783, 3 CFR, 1980 Comp., p. 256; E.O.
12851, 58 FR 33181, 3 CFR, 1993 Comp., p.
608; E.O. 12854, 58 FR 36587, 3 CFR, 1993
Comp., p. 179; E.O. 12918, 59 FR 28205, 3
CFR, 1994 Comp., p. 899; E.O. 12938, 59 FR
59099, 3 CFR, 1994 Comp., p. 950; E.O.
12947, 60 FR 5079, 3 CFR, 1995 Comp., p.
356; E.O. 12981, 60 FR 62981, 3 CFR, 1995
Comp., p. 419; E.O. 13020, 61 FR 54079, 3
CFR, 1996 Comp. p. 219; E.O. 13026, 61 FR
58767, 3 CFR, 1996 Comp., p. 228; E.O.
13099, 63 FR 45167, 3 CFR, 1998 Comp., p.
208; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; E.O. 13224, 66 FR 49079, 3
CFR, 2001 Comp., p. 786; E.O. 13338, 69 FR
26751, May 13, 2004; Notice of August 6,
2004, 69 FR 48763 (August 10, 2004); Notice
of November 4, 2004, 69 FR 64637
(November 8, 2004).

n 2. Revise § 730.9 to read as follows:

§730.9 Organization of the Bureau of
Industry and Security.

The head of the Bureau of Industry
and Security is the Under Secretary for
Industry and Security. The Under
Secretary is assisted by a Deputy Under
Secretary for Industry and Security, the
Assistant Secretary for Export
Administration, the Assistant Secretary
for Export Enforcement, the Director of
Administration, the Director of the
Office of Congressional and Public
Affairs, the Chief Information Officer,
and the Director of the Office of
International Programs. The functions
and authorities of the Under Secretary
are described in the Department’s
Organizational Order 10-16. The
Department’s organizational and
administrative orders are available via
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Office of Management and
Organization’s Web page on the
Department’s Web site at http://
www.osec.doc.gov/omo/DMPHome.htm.
The principal functions of the Bureau
that directly affect the public are carried
out by two units: Export Administration
and Export Enforcement.

(a) Export Administration is headed
by the Assistant Secretary for Export
Administration, who is assisted by a
Deputy Assistant Secretary. Its
substantive work is carried out by five
sub-units: the Office of Nonproliferation
and Treaty Compliance, the Office of
National Security and Technology
Transfer Controls, the Office of Exporter
Services, the Operating Committee, and
the Office of Strategic Industries and
Economic Security. The functions of the
Operating Committee are described in
§750.4(f)(1) of the EAR. The roles of the
other units are described on BIS’s Web
site at http://www.bis.doc.gov/about/
programoffices.htm.

(b) Export Enforcement is headed by
the Assistant Secretary for Export
Enforcement who is assisted by a
Deputy Assistant Secretary. Its
substantive work is carried out by three
sub-units: the Office of Export
Enforcement, the Office of Enforcement
Analysis and the Office of Antiboycott
Compliance. The roles of these units are
described on BIS’s Web site at http://
www.bis.doc.gov/about/
programoffices.htm.

(c) BIS is also assisted in its work by
six technical advisory committees. The
procedures and criteria for establishing
and operating the technical advisory
committees is at supplement No. 2 to
this part. Information about the specific
roles of each committee, meeting
schedules, and membership selection is
available on BIS’s Web site at http://
tac.bis.doc.gov/.

PART 738—[AMENDED]

n 3. The authority citation for part 738
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 18 U.S.C. 2510 et seq.; 22 U.S.C.
287c; 22 U.S.C. 3201 et seq.; 22 U.S.C. 6004;
30 U.S.C. 185(s), 185(u); 42 U.S.C. 2139a; 42
U.S.C. 6212; 43 U.S.C. 1354, 46 U.S.C. app.
466¢; 50 U.S.C. app. 5; Sec. 901-911, Pub. L.
106-387; Sec. 221, Pub. L. 107-56; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 6, 2004, 69
FR 48763 (August 10, 2004).

n 4. Revise § 738.3(a) to read as follows:

§738.3 Commerce Country Chart
Structure.

(a) Scope. The Commerce Country
Chart allows you to determine the

Commerce Control List (CCL) export
and reexport license requirements for
most items listed on the CCL. Such
license requirements are based on the
Reasons for Control listed in the Export
Control Classification Number (ECCN)
that applies to the item. Some ECCNSs,
however, impose license requirements
either without reference to a reason for
control code that is listed on the
Commerce Country Chart, or in addition
to such a reference. Those ECCNs may
state their license requirements in full
in their “*Reasons for Control’ sections
or they may refer the reader to another
provision of the EAR for license
requirement information. In addition,
some ECCNs do not impose license
requirements, but refer the reader to the
regulations of another government
agency that may impose license
requirements on the items described in
that ECCN.

* * * * *

PART 740—[AMENDED]

n 5. The authority citation for part 740
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; Sec. 901-911, Pub. L.
106-387; E.O. 13026, 61 FR 58767, 3 CFR,
1996 Comp., p. 228; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
6, 2004, 69 FR 48763 (August 10, 2004).

n 6.1n §740.9, revise paragraphs
(@)(3)(1)(B)(2) and (3) and add a
paragraph (a)(3)(i)(B)(4) to read as
follows:

§740.9 Temporary imports, exports, and
reexports (TMP).

* * * * *

(a * * *

(3) * X *

1) * * %

Eg) * X *

(2) Commodities and software
exported under paragraph (a)(2)(i), tools
of trade, of this section;

(3) Commodities exported or
reexported as kits consisting of
replacement parts, consistent with the
requirements of paragraph (a)(2)(ii) of
this section; and

(4) Commodities and software
exported or reexported for exhibition
and demonstration in accordance with
the requirements of paragraph (a)(2)(iii)
of this section.

* * * * *

PART 748—[AMENDED]

n 7. The authority citation for part 748
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50

U.S.C. 1701 et seq.; E.O. 13026, 61 FR 58767,
3 CFR, 1996 Comp., p. 228; E.O. 13222, 66

FR 44025, 3 CFR, 2001 Comp., p. 783; Notice
of August 6, 2004, 69 FR 48763 (August 10,
2004).

n 8. Revise § 748.1(c) to read as follows:

§748.1 General provisions.
* * * * *

(c) Confidentiality. Consistent with
section 12(c) of the Export
Administration Act, as amended,
information obtained for the purpose of
considering license applications, and
other information obtained by the U.S.
Department of Commerce concerning
license applications, will not be made
available to the public without the
approval of the Secretary of Commerce
or of the Under Secretary for Industry
and Security.

n 9. Revise the first sentence of § 748.3,
paragraph (a) to read as follows:

§748.3 Classification requests, advisory
opinions, and encryption review requests.
(a) Introduction. You may ask BIS to
provide you with the correct Export
Control Classification Number down to
the paragraph (or subparagraph) level, if
appropriate. * * *
* * * * *

n 10. Revise § 748.4(h) to read as follows:

§748.4 Basic guidance related to applying
for alicense.
* * * * *

(h) Emergency processing. Applicants
may request emergency processing of
license applications by contacting the
Outreach and Educational Services
Division of the Office of Exporter
Services by telephone on (202) 482—
4811 or by facsimile on (202) 482—-3617.
Refer to the Application Control
Number when making emergency
processing requests. BIS will expedite
its evaluation, and attempt to expedite
the evaluations of other government
agencies, of a license application when,
in its sole judgement, the circumstances
justify emergency processing.
Emergency processing is not available
for Special Comprehensive License
applications. See § 750.7(h) of the EAR
for the limit on the validity period of
emergency licenses.

n 11.In 8§ 748.8 add a new paragraph (u)
to read as follows:

§748.8 Unique application and
submission requirements.
* * * * *

(u) Aircraft and vessels on temporary
sojourn.

§748.11 [Amended]

n 12. Redesignate § 748.11(e)(4)(ii)(1) as
§748.11(e)(4)(ii)(A) and
§748.11(e)(4)(ii)(2) as
§748.11(e)(4)(ii)(B).



8250

Federal Register/Vol. 70, No. 33/Friday, February 18, 2005/Rules and Regulations

n 13. Revise the third sentence of the

Authority: 50 U.S.C. app. 2401 et seq.; 50

introductory text of § 748.14(b) to read as U-S.C. 1701 et seq.; E.O. 13222, 66 FR 44025,

follows:

§748.14 Import Certificate for firearms
destined for Organization of American
States member countries.

* * * * *

(b) Import Certificate procedure.
* * * All the recordkeeping provisions
of part 762 of the EAR apply to this
requirement. * * *
* * * * *

n 14. In Supplement No. 2 to part 748,
add a new paragraph (u) to read as
follows:

Supplement No. 2 to Part 748—Unique
License Application Requirements

* * * * *

(u) Aircraft and vessels on temporary
sojourn. If the application is for an
aircraft or a vessel traveling on a
temporary sojourn, state the value of the
aircraft or vessel as $0 in box 22(g) (unit
price) and 22(h) (total price). In box 23
(Total Application Dollar Value), insert
the total value of items other than the
aircraft or vessel that are included in the
same application. If the application is
only for the aircraft or vessel on
temporary sojourn, insert $0.

PART 756—[AMENDED]

n 15. Revise the authority citation for
part 756 to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
6, 2004, 69 FR 48763 (August 10, 2004).

n 16. In § 756.2, revise the first sentence
of paragraph (a) and revise paragraph
(b)(1) to read as follows:

§756.2 Appeal from an administrative
action.

(a) Review and appeal officials. The
Under Secretary may delegate to the
Deputy Under Secretary for Industry
and Security or to another BIS official
the authority to review and decide the
appeal. * * *

(b) Appeal procedures. (1) Filing. An
appeal under this part must be received
by the Under Secretary for Industry and
Security, Bureau of Industry and
Security, U.S. Department of Commerce,
Room 3898, 14th Street and
Pennsylvania Avenue, NW.,
Washington, DC 20230 not later than 45
days after the date appearing on the
written notice of administrative action.
* * * * *

PART 764—[AMENDED]

n 17. Revise the authority citation for
part 764 to read as follows:

3 CFR, 2001 Comp., p. 783; Notice of August
6, 2004, 69 FR 48763 (August 10, 2004).

n 18. Revise § 764.2(g)(1)(ii) to read as
follows:

8764.2 Violations.
* * * * *
* X *

(i1) In connection with the
preparation, submission, issuance, use,
or maintenance of any export control
document as defined in § 772.1, or any
report filed or required to be filed
pursuant to § 760.5 of the EAR; or

* * * * *

PART 766—[AMENDED]

n 19. Revise the authority citation for
part 766 to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
6, 2004, 69 FR 48763 (August 10, 2004).

n 20.In § 766.2, revise the definitions of
“Initial decision,” ‘“Recommended
decision,” and “Under Secretary” to
read as follows:

§766.2 Definitions.
* * * * *

Initial decision. A decision of the
administrative law judge in proceedings
involving violations relating to part 760
of the EAR, which is subject to appellate
review by the Under Secretary of
Commerce for Industry and Security,
but which becomes the final decision in
the absence of such an appeal.

* * * * *

Recommended decision. A decision of
the administrative law judge in
proceedings involving violations other
than those relating to part 760 of the
EAR, which is subject to review by the
Under Secretary of Commerce for
Industry and Security, who issues a
written order affirming, modifying or
vacating the recommended decision.

* * * * *

Under Secretary. The Under Secretary
for Industry and Security, United States
Department of Commerce.

n 21.1n 8§ 766.5, revise the first sentence
of paragraph (a) to read as follows:

§766.5 Filing and service of papers other
than charging letter.

(a) Filing. All papers to be filed shall
be addressed to EAR Administrative
Enforcement Proceedings, U.S. Coast
Guard, ALJ Docketing Center, 40 S. Gay
Street, Baltimore, Maryland, 21202—
4022, or such other place as the
administrative law judge may designate.

* X *

* * * * *

PART 772—[AMENDED]

n 22. The authority citation for part 772
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
6, 2004, 69 FR 48763 (August 10, 2004).

n 23.1n §772.1, revise the definition of
“‘controlled country” to read as follows:

§772.1 Definitions of terms as used in the
Export Administration Regulations (EAR).
* * * * *

Controlled country. Countries
designated controlled for national
security purposes under authority
delegated to the Secretary of Commerce
by Executive Order 12214 of May 2,
1980 pursuant to section 5(b) of the
EAA. The controlled countries are:
Albania, Armenia, Azerbaijan, Belarus,
Bulgaria, Cambodia, Cuba, the People’s
Republic of China, Estonia, Georgia,
Iraq, Kazakstan, Kyrgyzstan, Laos,
Latvia, Lithuania, Macau, Moldova,
Mongolia, North Korea, Romania,
Russia, Tajikstan, Turkmenistan,
Ukraine, Uzbekistan, and Vietnam. All
of the controlled countries except Cuba
are listed in Country Group D:1 of the
EAR. Cuba is listed in Country Group
E:2. This definition does not apply to
part 768 of the EAR (Foreign
Auvailability), which provides a
dedicated definition.

* * * * *

PART 774—[AMENDED]

n 24. The authority citation for part 774
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 18 U.S.C. 2510 et seq.; 22 U.S.C.
287c, 22 U.S.C. 3201 et seq., 22 U.S.C. 6004;
30 U.S.C. 185(s), 185(u); 42 U.S.C. 2139a; 42
U.S.C. 6212; 43 U.S.C. 1354; 46 U.S.C. app.
466¢; 50 U.S.C. app. 5; Sec. 901-911, Pub. L.
106-387; Sec. 221, Pub. L. 107-56; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 6, 2004, 69
FR 48763 (August 10, 2004).

n 25. In Supplement No. 1 to part 774,
Category 1—Materials, Chemicals,
“Microorganisms,” and Toxins, Export
Control Classification Number 1C018,
revise the heading and the GBS
paragraph of the License Exceptions
section to read as follows:

1C018 Commercial Charges and
Devices Containing Energetic Materials
on the Wassenaar Arrangement
Munitions List and Certain Chemicals
as Follows (see List of Items Controlled)

* * * * *
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License Exceptions

LVS * * *,

GBS: N/A

ClV:* * *
* * * * *
n 26. In Supplement No. 1 to part 774,
Category 3—Electronics, Export Control
Classification Number 3A001, revise the
License Exception section to read as
follows:

3A001 Electronic Components, as
Follows (see List of Items Controlled)

* * * * *

License Exceptions

LVS: N/A for MT or NP.

Yes for:
$1500: 3A001.c
$3000: 3A001.b.1, b.2, b.3, .d, .e and .f
$5000: 3A001.a (except.a.l.a and a.5.a

when controlled for MT), and .b.4 to

b.7

GBS: Yes for 3A001.a.1.b, a.2 to a.12
(except .a.5.a when controlled for MT),
b.2, and b.8 (except for TWTAs
exceeding 18 GHz)

CIV: Yes for 3A001.a.3.b, a.3.c, a.4,
a.7,and a.11.

* * * * *

Dated: February 14, 2005.
Matthew S. Borman,

Deputy Assistant Secretary for Export
Administration.

[FR Doc. 05-3216 Filed 2—17-05; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 740

[Docket No. 050209030-5030-01]

RIN 0694—-AD38

Revision of License Exception TMP for

Activities by Organizations Working To
Relieve Human Suffering in Sudan

AGENCY: Bureau of Industry and
Security, Commerce.
ACTION: Final rule.

SUMMARY: This rule revises the Export
Administration Regulations to allow
staff and employees of certain
organizations to use License Exception
TMP to export basic communications
equipment such as cell phones, personal
computers, personal digital assistants,
global positioning systems or similar
satellite receivers and related software
to Sudan for up to one year to be used

in the activities of those organizations to
relieve human suffering.

DATES: This rule is effective on February
18, 2005.

FOR FURTHER INFORMATION CONTACT: Eric
Longnecker, Foreign Policy Division,
Office of Nonproliferation and Treaty
Compliance, 202-482-5537,
elongnec@bis.doc.gov.

SUPPLEMENTARY INFORMATION: This rule
revises License Exception TMP (15 CFR
740.9) to authorize certain exports, but
not reexports, to Sudan of certain
commodities and software that
otherwise would require a license
pursuant to § 742.10 or § 742.15 of the
EAR. This rule makes the tools of trade
provisions of License Exception TMP
available to (1) non-governmental
organizations that are engaged in
activities to relieve human suffering in
Sudan and that are registered by the
Department of the Treasury, Office of
Foreign Assets Control (OFAC) pursuant
to 31 CFR 538.521, or (2) organizations
that are authorized by OFAC to take
actions, for humanitarian purposes, that
otherwise would be prohibited by the
Sudanese Sanctions Regulations (31
CFR part 538), or (3) staff or employees
of either such type of organization.
Under this rule, those parties are
authorized, under section 740.9(a)(i) of
the EAR, to export to Sudan certain
basic telecommunications equipment
controlled under Export control
Classification Number (ECCN) 5A991
such as cell phones, personal digital
assistants and other wireless handheld
devices, personal computers (including
laptops) controlled under ECCN 4A994
that do not exceed a composite
theoretical performance of 6,500
millions of theoretical operations per
second (MTOPS), and global positioning
system (GPS) or similar satellite
receivers controlled under ECCN 7A994.
These revisions to License Exception
TMP also allow the export of related
software controlled under ECCNs 4D994
and 5D992 for the use of such
telecommunications equipment or
computers. The software must be loaded
onto the commodity prior to being
exported and remain loaded on the
commodity while in Sudan. This rule
also authorizes parts and components of
those ECCN 5A991 and 4A994 devices
that are controlled under ECCN 5A992
and that are installed with, or contained
in, such computers or equipment to be
exported under License Exception TMP.
The parts and components must remain
installed with, or contained in, such
computers or equipment while in
Sudan. The tools of trade must
accompany (either hand carried or as
checked baggage) a member of the staff
or an employee of such an organization
to Sudan.

In connection with the temporary
tools of trade exports that it authorizes

pursuant to License Exception TMP,
this rule employs the term *‘staff and
employees” rather than the term
“employees’” that applies to other
temporary tools of trade exports under
License Exception TMP. The broader
term will allow the use of License
Exception TMP for temporary tools of
trade exports by persons traveling to
Sudan at the direction of, or with the
knowledge of, an organization registered
pursuant to 31 CFR 538.521 or an
organization authorized by OFAC to
take actions, for humanitarian purposes,
that otherwise would be prohibited by
the Sudanese Sanctions Regulation (31
CFR part 538) to assist in the work of
such organization in Sudan, even if
such person is not an employee of such
organization. For example, a health care
worker traveling from the United States
to Sudan, at the direction of, or with the
knowledge of, an eligible organization to
act as a volunteer providing medical
care as part of the activities of that
organization would be considered
“staff’’ under this rule, even if that
person is not an employee of the eligible
organization. This rule makes no such
expansion of eligibility for use of
License Exception TMP for temporary
tools of trade exports to destinations
other than Sudan.

Exports made pursuant to this rule
must also meet the general requirements
for temporary exports under License
Exception TMP set forth in § 740.9(a) of
the EAR and the specific requirements
applying to tools of trade set forth in
§740.9(a)(2)(i). Such exports are also
subject to the restrictions on the use of
all License Exceptions found in §730.2
of the EAR.

BIS is publishing this rule to facilitate
the activities of organizations working
to relieve human suffering in Sudan by
reducing the need for export licenses
faced by such organizations, their staffs
and employees. The commodities and
software being made eligible for export
under License Exception TMP by this
rule do not require a license for export
or reexport to most destinations, but do
require a license for export or reexport
to Sudan because that country has been
designated by the Secretary of State as
a state sponsor of terrorism.

Although the Export Administration
Act of 1979 (EAA), as amended, expired
on August 20, 2001, Executive Order
13222 of August 17, 2001 (3 CFR, 2001
Comp., p. 783 (2002)) as extended by
the Notice of August 6, 2004, 69 FR
48763 (August 10, 2004), continues the
EAR in effect under the International
Emergency Economic Powers Act
(IEEPA).

Rulemaking Requirements:
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1. This rule has been determined to be
significant for purposes of E.O. 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor shall any person be
subject to a penalty for failure to comply
with a collection of information, subject
to the requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This rule
involves a collection of information
subject to the PRA that has been
approved by OMB under control
number 0694-0088, ‘‘Multi-Purpose
Application, which carries a burden
hour estimate of 58 minutes to prepare
and submit form BIS—748. Send
comments regarding these burden
estimates or any other aspect of these
collections of information, including
suggestions for reducing the burden, to
David Rostker, OMB Desk Officer, by e-
mail at david_rostker@omb.eop.gov or
by fax to 202-395-285; and to the
Regulatory Policy Division, Bureau of
Industry and Security, Department of
Commerce, P.O. Box 273, Washington,
DC 20044.

3. This rule does not contain policies
with federalism implications as this
term is defined in Executive Order
13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a military and
foreign affairs function of the United
States 5 U.S.C. 553(a)(1)). Further, no
other law requires that a notice of
proposed rulemaking and an
opportunity for public comment be
given for this rule. Because a notice of
proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule under
5 U.S.C. 553 or by any other law, the
analytical requirements of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) are not applicable. Therefore,
this rule is being issued in final form.

List of Subjects in 15 CFR Part 740

Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements.

n Accordingly, part 740 of the Export
Administration Regulations (15 CFR
parts 730-799) is amended as follows:

PART 740—LICENSE EXCEPTIONS

n 1. The authority citation for part 740
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; sec. 901-911, Pub. L.
106-387; E.O. 13026, 61 FR 58767, 3 CFR,
1996 Comp., p. 228; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
6, 2004, 69 FR 48763 (August 10, 2004).

n 2. In §740.9, revise paragraph (a)(2)(i),
and paragraph (a)(5) to read as follows:

§740.9 Temporary imports, exports, and
reexports (TMP).
* * * * *

a * X *

2 * * *

(i) Tools of trade. Usual and
reasonable kinds and quantities of tools
of trade (commaodities and software) for
use in a lawful enterprise or
undertaking of the exporter. The
transaction must meet the requirements
of paragraph (a)(2)(i)(A) or paragraph
(2)(2)(i)(B) of this section. For exports
under this License Exception of laptops,
handheld devices and other computers
and equipment loaded with encryption
commodities or software, refer to
interpretation 13 in § 770.2 of the EAR.

(A) Destinations other than Country
Group D:2 or Sudan. Exports and
reexports of tools of trade for use by the
exporter or employees of the exporter
may be made to destinations other than
Country Group E:2 or Sudan. The tools
of trade must remain under the
“effective control” (see 8 772.1 of the
EAR) of the exporter or the exporter’s
employee. Eligible tools of trade may
include, but are not limited to,
equipment and software as is necessary
to commission or service goods,
provided that the equipment or software
is appropriate for this purpose and that
all goods to be commissioned or
serviced are of foreign origin, or if
subject to the EAR, have been legally
exported or reexported. Tools of trade
may accompany the individual
departing from the United States or may
be shipped unaccompanied within one
month before the individual’s departure
from the United States, or at any time
after departure.

(B) Sudan. Exports, but not reexports,
of tools of trade may be made to Sudan
by: A non-governmental organization
engaged in activities to relieve human
suffering in Sudan and registered by the
Department of the Treasury, Office of
Foreign Assets Control (OFAC) pursuant
to 31 CFR 538.521; or by an organization
authorized by OFAC to take actions, for
humanitarian purposes, that otherwise
would be prohibited by the Sudanese
Sanctions Regulations (31 CFR part
538); or by staff or employees of either
such type of organization. The tools of
trade must remain under the “‘effective
control” (see § 772.1 of the EAR) of the
exporter or its employee or staff. The

tools of trade must be used in activities
to relieve human suffering and, when
exported, must accompany (either hand
carried or as checked baggage) a member
of the staff or an employee of such an
organization to Sudan. In this paragraph
(@)(2)(i)(B), the term “‘staff”” means a
person traveling to Sudan, at the
direction of, or with the knowledge of
an organization registered pursuant to
31 CFR 538.521 or an organization
authorized by OFAC to take actions, for
humanitarian purposes, that otherwise
would be prohibited by the Sudanese
Sanctions Regulations (31 CFR part
538), to assist in the work of such
organization in Sudan even if such
person is not an employee of such
organization. The only tools of trade
that may be exported to Sudan under
this paragraph (a)(2)(i) are:

(1) Personal computers (including
laptops) controlled under ECCN 4A994
that do not exceed a composite
theoretical performance of 6,500
millions of theoretical operations per
second and “‘software’ controlled under
ECCNs 4D994 or 5D992 that is for the
“‘use” of such computers and that was
loaded onto such computers prior to
export an remains loaded on such
computers while in Sudan;

(2) Telecommunications equipment
controlled under ECCN 5A991 and
*“*software’” controlled under ECCN
5D992 that is for the “‘use’ of such
equipment and that was loaded onto
that equipment prior to export and that
remains loaded on such equipment
while in Sudan;

(3) Global positioning system (GPS) or
similar satellite receivers controlled
under ECCN 7A994; and

(4) Parts and components that are
controlled under ECCN 5A992, that are
installed with, or contained in,
computers or telecommunications
equipment listed in paragraphs
(@)(2)(i)(B)(1) and (2) of this section and
that remain installed with or contained
in such computers or equipment while
in Sudan.

* * * * *

(5) Reexports. Commodities and
software legally exported from the
United States may be reexported to a
new country(ies) of destination other
than Sudan or Country Group E:2 under
provisions of this paragraph (a)
provided its terms and conditions are
met and the commodities and software
are returned to the country from which
the reexport occurred.

* * * * *
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Dated: February 14, 2005.
Matthew S. Borman,

Deputy Assistant Secretary for Export
Administration.

[FR Doc. 05-3215 Filed 2— 17-05; 8:45 am]
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 35

[Docket No. RM04—-14—-000; Order No. 652;
110 FERC 161,097]

Reporting Requirement for Changes in
Status for Public Utilities With Market-
Based Rate Authority

Issued February 10, 2005.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Final rule.

SUMMARY: In this Final Rule, the Federal
Energy Regulatory Commission
(Commission) is amending its
regulations to establish a reporting
obligation for changes in status that
apply to public utilities authorized to
make wholesale power sales in
interstate commerce at market-based
rates. The Commission is amending its
regulations to establish guidelines
concerning the types of events that
trigger this reporting obligation and
modifying the market-based rate
authority of current market-based rate
sellers to ensure that all such events are
timely reported to the Commission by
eliminating the option to delay
reporting of such events until
submission of a market-based rate
seller’s updated market power analysis.
This reporting requirement will be
incorporated into the market-based rate
tariff of each entity that is currently
authorized to make sales at market-
based rates, as well as that of all future
applicants.

DATES: Effective Date: This Final Rule
will become effective on March 21,
2005.
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Brandon Johnson, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426,
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Introduction

1. On October 6, 2004, the
Commission issued a Notice of
Proposed Rulemaking (NOPR) that
proposed to standardize and clarify
market-based rate sellers’ reporting
requirement for changes in status. The
Commission proposed to impose
uniform standards on all market-based
rate sellers by eliminating the option to
delay reporting changes in status until
submission of the triennial review, or to
file a triennial review in lieu of
reporting changes in status as they
occur. Acting pursuant to section 206 of
the FPA, the Commission proposed to
amend its regulations and to modify the
market-based rate authority of current
market-based rate sellers to include the
requirement to timely report to the
Commission any change in status that
would reflect a departure from the
characteristics the Commission relied
upon in granting market-based rate
authority. The Commission proposed
that this reporting requirement be
incorporated into the market-based rate
tariff of each entity that is currently

authorized to make sales at market-
based rates, as well as that of all future
applicants. The Commission proposed
that notice of such changes in status be
filed no later than 30 days after the
change in status occurs.

2. As discussed more fully below, in
this Final Rule, the Commission, among
other things: Imposes uniform standards
on all market-based rate sellers by
eliminating the option to delay
reporting changes in status until
submission of the triennial review or to
file a triennial review in lieu of
reporting changes in status as they
occur; specifically refers to ““control’ of
generation or transmission facilities as a
trigger which could result in the
obligation to make a change in status
filing; provides guidance as to the
‘““characteristics” the Commission relies
on in evaluating whether to grant
market-based rate authority; provides
guidance as to the form, content, and
timing of a change in status filing; and
incorporates into all market-based rate
tariffs the standards discussed herein.

3. In doing so, the Commission has
adopted many of the recommendations
suggested by commenters. In this regard,
the Commission clarifies that a change
in status filing is one of the tools the
Commission uses to ensure that
wholesale electric rates remain just and
reasonable. In particular, a change in
status filing informs the Commission of
changes that may occur from time to
time that relate to the four-part analysis
(generation market power, transmission
market power, other barriers to entry,
and affiliate abuse and reciprocal
dealing) the Commission relies on for
granting market-based rate authority. At
the same time, however, the
Commission finds that some of the
recommendations made by commenters
are more appropriately addressed in the
market-based rate rulemaking
proceeding that the Commission has
initiated in Docket No. RM04—7-000.

4. As discussed below, the
Commission finds that a number of
issues regarding the Commission’s
analysis under the four-part test (e.g.,
what constitutes control of an asset,
how to treat long-term contracts, how to
evaluate whether an applicant has
transmission market power) are more
appropriately addressed in the market-
based rate rulemaking, in which
numerous technical conferences have
been held and comments filed. It is in
that proceeding that the Commission
will examine the recommendations of
commenters and address the adequacy
of the current four-part analysis,
including whether and how it should be
modified to assure that electric market-
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based rates are just and reasonable
under the FPA.

5. With respect to change in status
filings, in this Final Rule applicants are
reminded that the baseline
determination of whether a filing is
required is whether the change in status
in question would have been reportable
in an initial application for market-
based rate authority under the
Commission’s four-part analysis, as it
may change from time to time. To the
extent that the change in status in
question would have been reportable in
an initial request for market-based rate
authority, a change in status filing is
required. For example, if an applicant
acquires additional uncommitted
capacity, a change in status filing is
required.

6. The Commission provides this
guidance to enable applicants to better
determine when they must report a
change in status. The electric industry is
a dynamic industry and no bright-line
standard is possible to encompass all
relevant factors and possibilities that
may occur. The Commission believes
that sufficient guidance has been
provided in this Final Rule and reminds
applicants that they have the right to
make a change in status filing under
section 205 of the Commission’s
regulations at any time. With this
safeguard, the Commission is certain
that applicants have the means to fully
comply with the change in status
requirement and with the standards
adopted herein can do so efficiently and
with no additional burden.

Background

7. As the Commission explained in
the NOPR, it has a statutory duty under
the FPA to ensure that rates charged by
public utilities authorized to make
wholesale sales in interstate commerce
at market-based rates are just and
reasonable.1-2 The Commission uses a
four-part test to determine whether to
grant market-based rate authority. That
test examines whether the applicant or
its affiliates possess the potential to
exercise market power by considering
generation market power, transmission
market power, barriers to entry, and the
potential for affiliate abuse or reciprocal
dealing. Sellers authorized to make sales
at market-based rates are then required
to file electric quarterly reports
containing a summary of the contractual
terms and conditions in every effective
service agreement for market-based
power sales and transaction information

1-216 U.S.C. 824d(a) (2000).

for their market-based rate sales during
the most recent calendar quarter.3

8. The Commission has also required
that market-based rate sellers report any
changes in status that would reflect a
departure from the characteristics the
Commission relied upon in its existing
grant of market-based rate authority.
When the Commission first granted
market-based rate authorizations, it
required traditional utilities that
satisfied the Commission’s initial
market power review to file an updated
market power analysis every three years
to allow the Commission to monitor
competitive conditions and to
determine whether the applicants still
satisfied our market power concerns.4
Power marketers, on the other hand,
were required to promptly notify the
Commission of changes in status.5
Subsequently, the Commission has
allowed market-based-rate sellers to
choose between promptly reporting
changes in status, filing a three-year
update in lieu of reporting changes in
status as they occurred,® or reporting
such changes in conjunction with the
updated market analysis.” The
Commission reserved the right to
require such an analysis at any time
and, in the NOPR, proposed to continue
to reserve this right.

9. To carry out its statutory duty
under the FPA to ensure that market-
based rates are just and reasonable, the
Commission must rely on market-based
rate sellers to provide accurate, up-to-
date information regarding any relevant
changes in status, such as ownership or
control of generation or transmission
facilities and affiliate relationships. In
contrast to when the Commission first
began to authorize market-based rate
sales, as markets have expanded and
developed, both the number and types
of market-based rate sellers have
increased (e.g., independent power
producers, power marketers, affiliated
generators) and the complexity of
wholesale markets has increased.

3 Revised Public Utility Filing Requirements,
Order No. 2001, 67 FR 31,043 (May 8, 2002), FERC
Stats. & Regs. 131,127 (Apr. 25, 2002). The required
data sets for contractual and transaction
information are described in Attachments B and C
of Order No. 2001.

4See, e.g., Entergy Services, Inc., 58 FERC
161,234 (1992); Louisville Gas & Electric, 62 FERC
161,016 (1993).

5See, e.g., Citizens Power & Light Corp., 48 FERC
161,210 (1989); Enron Power Marketing, 65 FERC
161,305 (1993); InterCoast Power Marketing Co., 68
FERC 161,248 (1994).

6 See, e.g., Morgan Stanley Capital Group, Inc., 69
FERC 161,175 (1994).

7 See, e.g., AEP Power Marketing, Inc., 76 FERC
161,307 at 62,516 (1996); Montaup Electric Co., 85
FERC 161,313 at 62,232 (1998); Sithe/
Independence Power Partners, 101 FERC 161,210 at
61,907 (2002).

Furthermore, market structure is rapidly
evolving due to restructuring, corporate
realignments and new types of
contractual and subcontracting
arrangements, in which utilities
increasingly grant other firms control
over managing various aspects of their
business such as power marketing. In
light of these structural changes, the
Commission has concluded that more
timely reporting of changes in status is
necessary.

10. Therefore, the Commission
proposed in the NOPR to eliminate the
option to delay reporting changes in
status until the next triennial review, or
to file a triennial review in lieu of
promptly reporting changes in status,
and to standardize the change in status
reporting requirement. Accordingly, the
proposed regulations would require
that, as a condition of obtaining and
retaining market-based rate authority,
all sellers will be required to timely
report to the Commission any change in
status that would reflect a departure
from the characteristics the Commission
relied upon in granting market-based
rate authority.

Discussion
General Issues
Comments

11. With only a few exceptions, the
commenters support the Commission’s
proposal to standardize market-based
rate sellers’ reporting requirement.
Nearly all of the comments received
urge the Commission to more clearly
define market-based rate sellers’
reporting obligation and to do so in a
manner that does not impose an
excessive reporting burden.

12. Mayflower LP (Mayflower) argues
that the Commission’s entire approach
of attempting to develop market power
tests is misguided because the variables
involved are too complex to describe
effectively in a regulation. Mayflower
contends that the Commission should
instead prioritize its resources to
mitigating the obvious cases of market
power, in particular by utilizing section
205(f) of the FPA 8 to end market power
abuses through fuel adjustment clauses,
which allow utilities to pass through the
costs of operating dirty and inefficient
gas and boiler generation, while cleaner,
cheaper-to-run combined cycle
generation sits idle.®

13. Tractebel North America, Inc.
(Tractebel), citing the Commission’s
recent order disclaiming jurisdiction
under section 203 for a generation-only

816 U.S.C. 824d(f) (2000).
9 Mayflower at 2, 8.
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facility in Perryville Energy Partners,10
argues that the review of transactions in
the context of market-based rate
authority is an inadequate substitute for
Commission review of a public utility’s
acquisition of an asset under section
203. Accordingly, in cases where the
Commission lacks jurisdiction under
section 203, Tractebel urges the
Commission to review acquisitions of
generation not only in the context of a
notice of change in status, but also in
related filings, such as any rate filing for
transmission interconnection service
over assets that will continue to be
owned by the seller and filings related
to exempt wholesale generator (EWG)
status.11

14. Finally, Pacific Gas & Electric
Company (PG&E) argues that the
reporting requirement proposed in the
NOPR should apply to energy marketers
but not to investor-owned utilities that
are serving native load customers and
are members of an independent system
operator (ISO) or regional transmission
organization (RTO). According to PG&E,
there are legitimate differences between
energy marketers (who, as net sellers,
engage in electric trades for profit and
can influence the market relatively
rapidly) and traditional utilities such as
PG&E (who are net buyers and do not
speculate).12

Commission Conclusion

15. We decline to adopt Mayflower’s
proposal to address alleged market
power abuses through fuel adjustment
clauses because it goes beyond the
scope of the instant rulemaking. Section
205(f) requires the Commission to
review practices under public utility
automatic adjustment clauses to ensure
efficient use of resources under such
clauses. If a party believes that this is
not being done, the Commission
encourages the filing of a complaint to
remedy the matter. Proposals such as
Mayflower’s, which urge the
Commission to adopt a new approach
toward the mitigation of market power,
are more appropriately addressed in the
generic rulemaking in Docket No.
RMO04-7-000.

16. In response to Tractebel’s
comments, the acquisition of a
generating facility by a utility with
market-based rate authority such as
occurred in Perryville is an event that
would trigger the filing of a change in
status report consistent with this rule.
Whether it would trigger other
jurisdictional filings such as a rate filing
for transmission interconnection service

10109 FERC 161,019 (2004) (Perryville).
11 Tractebel at 3—4.
12PG&E at 4-6.

or filing related to EWG status, as
Tractebel suggests, would depend on
the facts of the particular case. As the
Commission stated in the Perryville
case, the Commission will consider the
effect of the addition of the Perryville
capacity as part of the Commission’s
review of Entergy’s updated market
power analysis in Docket No. ER91—
569-023, et al.13

17. We will also reject PG&E’s
suggestion to exempt investor-owned
utilities such as PG&E from the
reporting requirement. Adopting PG&E’s
proposal could result in allowing large
vertical utilities to increase their market
share or otherwise obtain market power
without notifying the Commission of
changed circumstances. Under PG&E’s
proposal, a vertical utility could have
changed circumstances that would
result in that utility no longer satisfying
one or more prongs of the four-part test
that the Commission uses to determine
whether to grant market-based rate
authorization. With no notification to
the Commission in that regard such a
proposal provides little or no protection
to customers in the market between
review periods, (i.e., triennial review).
To the extent that PG&E assumes an
RTO’s mitigation warrants an
exemption, we have rejected such an
exemption in the previous orders.14

Triggering Events

18. With respect to the types of events
that should trigger the reporting
obligation, the Commission proposed in
the NOPR that, as an initial matter, the
following events would qualify as
changes in status: (1) Ownership or
control of generation or transmission
facilities or inputs to electric power
production; or (2) affiliation with any
entity not disclosed in the filing that
owns or controls generation or
transmission facilities or inputs to
electric power production or affiliation
with any entity that has a franchised
service area.1> The Commission noted
that, although the change in status
provision has not specifically referenced
“control” of assets, the Commission has
historically taken into account all of the
assets that a market-based rate seller
controls in our four-part test for granting

13 perryville, 109 FERC 161,019 at P 20, 22.

14 See AEP Power Marketing, Inc., 107 FERC
161,018 at P 186 (2004) (April 14 Order), order on
reh’g, 108 FERC 161,026 at P 175 (2004) (July 8
Order).

15The Commission’s regulations define
“affiliated companies” as ‘““‘companies or persons
that directly, or indirectly through one or more
intermediaries, control, or are controlled by, or are
under common control with, the [subject]
company.” 18 CFR part 101 (2004). See also 18 CFR
161.2 (2004); Morgan Stanley Capital Group, 72
FERC 161,082 (1995).

market-based rate authority. In order to
eliminate any market uncertainty, the
Commission proposed that the
regulations specifically reference
*control” as well as ownership as a
factor relied upon by the Commission.
As we noted in the NOPR, the
Commission’s early orders granting
market-based rate authority
acknowledged that sellers may exercise
market power through contractual
arrangements granting them control of
generation or transmission facilities just
as effectively as they could through
ownership.16 Similarly, the
Commission’s guidelines for the
assessment of mergers and its generation
market power analysis for market-based
rate authority provide that, for the
purposes of the market power analysis,
the capacity associated with contracts
that confer operational control of a
given facility to an entity other than the
owner must be assigned to the entity
exercising control over that facility,
rather than to the entity that is the legal
owner of the facility.17 In addition, with
respect to notifications of changes in
status, the Commission has found that
an entity controls the facilities of
another when it controls the decision-
making authority over sales of electric
energy, including discretion as to how,
when and to whom it could sell power
generated by these facilities.18

Triggering Events Generally
Comments

19. Several commenters assert that the
definitions of triggering events are vague
or unclear and request that the
Commission clarify these elements of
the proposed regulations.1® Some
commenters request that the
Commission clarify these terms by
issuing a supplemental NOPR offering a
detailed description of the specific

16 See, e.g., Citizens Power, 48 FERC 161,210 at
61,777 (“*Usually, the source of market power is
dominant or exclusive ownership of the facilities.
However, market power also may be gained without
ownership. Contracts can confer the same rights of
control. Entities with contractual control over
transmission facilities can withhold supply and
extract monopoly prices just as effectively as those
who control facilities through ownership.”).

17 See April 14 Order, 107 FERC 161,018 at P 95;
108 FERC 161,026 at P 65; Inquiry Concerning the
Commission’s Merger Policy Under the Federal
Power Act: Policy Statement, Order No. 592, 61 FR
68,595 (1996), FERC Stats. & Regs. 131,044 (1996),
recons. denied, Order No. 592-A, 62 FR 33,341
(1997), 79 FERC 161,321 (1997) (Merger Policy
Statement); see also Revised Filing Requirements
Under Part 33 of the Commission’s Regulations,
Order 642, 65 FR 70,983 (2000), FERC Stats. & Regs.
931,111 (2000), order on reh’g, Order No. 642-A,
66 FR 16,121 (2001), 94 FERC 161,289 (2001).

18E| Paso Electric Power Co., 108 FERC 161,107
at P 14 (2004), reh’g pending.

19 See, e.g., Xcel Energy Services (Xcel) at 4-5.



8256

Federal Register/Vol. 70, No. 33/Friday, February 18, 2005/Rules and Regulations

information it needs 20 or by setting
forth clear “‘rules of the road” to provide
market-based rate sellers guidance as to
whether they are in compliance with the
Commission’s requirements.2* Cinergy
Services, Inc. (Cinergy) urges the
Commission to limit the scope of the
present rulemaking to reviewing
reporting requirements for changes in
status relevant to the Commission’s
current four-part analysis for market-
based rate authority and to defer
consideration of new issues or
modifications to the current market-
based rate tests for the parallel
rulemaking in Docket No. RM04—-7—-
000.22

20. Commenters were divided as to
whether the Commission should
include an illustrative list of triggering
events. Calpine Corporation (Calpine)
and Transmission Access Policy Study
Group (TAPS) argue that the
Commission should adopt bright-line
standards for what constitutes a
reportable event and suggest specific
events that should trigger the reporting
requirement, which are discussed
further below.23 National Rural Electric
Cooperatives Association (NRECA)
argues that the Commission should
clearly define when the reporting
obligation is triggered because failure to
comply could potentially result in
retroactive refunds pursuant to the
Ninth Circuit’s decision in California ex
rel. Lockyer v. FERC 24 and/or
suspension or revocation of market-
based rate authority.25

21. On the other hand, the Bank
Power Marketers and Industrial Energy
Users—Ohio and PJM Industrial
Customers Coalition (IEU—Ohio/
PJMICC) argue that the Commission
should not rely on a laundry list of
transaction types 26 or an illustrative list
of reporting triggers.2?

22. American Public Power
Association (APPA) comments that the
reporting requirement should provide
for the reporting of changes that ““could
affect the public utility’s eligibility for
[market-based rate] authority,” based on
current standards for authorization of
market-based rates, rather than requiring
reporting of only those events that

20Barclays Bank PLC, DB Energy Trading, LLC,
Aron & Company, Merrill Lynch Commaodities, Inc.,
Morgan Stanley Capital Group Inc. (Bank Power
Marketers) at 13—14; FirstEnergy Service Company
(FirstEnergy) at 5.

21 powerex Corporation (Powerex) at 5; Electric
Power Supply Association (EPSA) at 2.

22Cinergy at 6.

23 Calpine at 4-11; TAPS at 2 and 15.

24383 F.3d 1006 (9th Cir. 2004).

25NRECA at 5.

26 Bank Power Marketers at 14.

27 |[EU—Ohio/PJMICC at 10-12.

“would reflect a departure from the
characteristics the Commission relied
upon in granting market-based rate
authority.” 28

23. EEl, supported by Pacificorp,
argues that the reporting obligation
should extend only to changes in
circumstances within the applicant’s
control. According to EEI, an applicant
should not be required to report a
change of circumstances based on an
action taken by a competitor (such as a
decision to retire a generation unit or
take transmission capacity out of
service) or natural events (such as a high
hydro-year, higher wind generation or
load disruptions due to adverse weather
conditions) that might change the result
of the interim screens.29

24. Finally, commenters suggest the
following additional triggering events:
The acquisition of Financial
Transmission Right (FTR) positions into
constrained load pockets that exceed a
seller’s load obligations in the load
pocket,3° any changes in ISO or RTO
status for the relevant market; or any
changes in state regulations relative to
load-serving obligations in the relevant
market; 31 changes in market definition,
e.g., due to transmission outages or the
change in size of a load pocket,
provided that such changes are
confirmed by the independent and
published judgment of an ISO or RTO
overseeing local market power issues
pursuant to a Commission tariff.32

Commission Conclusion

25. After careful consideration of the
comments, the Commission rejects
commenters’ proposals to clarify the
reporting requirement by including an
illustrative list of triggering events or to
otherwise expand the list of triggering
events beyond those contained in the
NOPR. We reject this suggestion, first,
because we believe that the definition of
triggering events contained in the
Commission regulations adopted here,
offers market-based rate sellers
sufficient notice of and guidance
concerning the scope of their reporting
requirement. The reporting requirement
we adopt herein ensures that the
Commission retains the discretion and
flexibility to protect customers in light
of future, unforeseen changes in
wholesale electricity markets that may
allow market-based rate sellers to
exercise market power. Consequently,
the Commission does not believe that
commenters have provided sufficient

28 APPA at 7.

29EEI at 10-11; Pacificorp at 7.
30TAPS at 2 and 15.

31 |EU—Ohio/PJMICC at 10-12.
325oCal Edison at 9-10.

support for their contention that the
inclusion of an illustrative list would in
fact increase regulatory certainty.

26. In response to the request of
Cinergy, we clarify that the reporting
requirement is limited to reviewing
changes in status relevant to the
Commission’s current four-part analysis
for market-based rate authority and that
the Commission will not consider any
new tests or modifications of its current
four-part test in this docket. APPA has
argued that the Commission should
change its existing reporting
requirement—which obligates market-
based rate sellers to report changes that
“would reflect a departure from the
characteristics the Commission relied
upon in granting market-based rate
authority’’—to require reporting of
changes that “could affect the public
utility’s eligibility for [market-based
rate] authority,” based on current
standards for authorization of market-
based rate authority. We clarify that the
“characteristics’ refer to the
Commission’s four-part test and our
analysis thereof. The Commission
evaluates any request to obtain or retain
market-based rate authority under its
currently applicable standards for each
of the four prongs; similarly, a notice of
change in status is required in
circumstances where the factors the
Commission relied upon in evaluating
the four-part test as it applies to an
applicant change. Under these
circumstances, the Commission will
apply the currently applicable standard
in its assessment of whether that entity
may continue to make sales at market-
based rates. Second, APPA'’s proposal to
require reporting of changes that *‘could
affect the public utility’s eligibility for
[market-based rate] authority’ appears
to be more subjective than our current
standard and could result in sellers
reporting information that the
Commission would not consider
relevant. We believe that we have given
sufficiently clear guidance regarding
triggering events to limit market-based
rate sellers’ discretion to avoid reporting
changes in status that would confer or
enhance market power.

27. We agree with EEI that the
reporting obligation should extend only
to changes in circumstances within the
knowledge and control of the applicant.
Accordingly, an applicant should not be
required to report a change in
circumstances based on an action taken
by a competitor (such as a decision to
retire a generation unit or take
transmission capacity out of service) or
natural events (such as hydro-year,
higher wind generation or load
disruptions due to adverse weather
conditions). While we will not expand
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the triggering events as proposed in the
NOPR in this Final Rule, interested
persons can pursue these matters in the
course of the generic rulemaking we
have established in Docket No. RM04—
7—-000, which will address proposed
modifications to the Commission’s
current four-part test for granting
market-based rate authority.

Exemptions
Comments

28. Commenters suggest a number of
events that should be exempted from
the reporting requirement. BP Energy
Company (BP Energy), Cinergy, Duke
Energy Corporation (Duke), EPSA,
FirstEnergy, and Edison Electric
Institute and Alliance of Energy
Suppliers (EEI) contend that the
reporting requirement should not apply
to events covered by section 203
applications.33

29. Bank Power Marketers and Westar
Energy, Inc. (Westar) oppose the
proposals contained in the NOPR on the
ground that the proposed reporting
requirement would be both excessive
and duplicative, given that the
Commission already receives the same
information through existing reporting
requirements, e.g., section 203
applications, triennial updates, Electric
Quarterly Reports (EQR), Form 3—-Q,
etc.34

30. EEl and PacifiCorp argue that
long-term contracts should not be
reportable.35 National Grid USA
(National Grid) argues that market-based
rate sellers should not be required to
report long-term contracts that were
entered into either to satisfy their
“provider of last resort” (POLR)
obligations or through state-regulated
competitive solicitation processes that
are consistent with the Commission’s
standards for inter-affiliate
transactions.36¢ National Grid and IEU—
Ohio/PJMICC also support the
exemption of purchases from qualified
facilities mandated by the Public Utility
Regulatory Policies Act of 1978
(PURPA).37

31. Duke suggests that the following
events should be exempt: (i)
Transactions outside market-based rate
sellers’ home or first-tier control area
markets; (ii) affiliate transactions subject
to other reporting requirements; (iii)
transactions involving post-1996

33 BP Energy at 4-5; Cinergy at 16—17; Duke at
11-12; EPSA at 8-9; EEI at 4-5; FirstEnergy at 17—
18.

34 Bank Power Marketers at 6-12; Westar at 2—4.

35EEl at 4, 9-11; PacifiCorp at 5-7.

36 National Grid at 4-5.

3716 U.S.C. 1601 et seq. (2000); National Grid at
3-4; IEU—Ohio/PJMICC at 7.

generation facilities; and (iv) intra-
corporate reorganizations that do not
involve the acquisition of additional
assets and thus do not affect market
share or concentration.38 Cinergy argues
that the reporting obligation should not
apply to transactions that do not
increase ownership or control,
specifically: (i) Intra-corporate
transactions between affiliates within
one holding company system or
transactions that are simply a change in
corporate form; (ii) purely financial
transactions such as futures, swaps and
derivatives that do not have a physical
component; and (iii) construction of
new generation otherwise exempt under
Commission regulations.3° Tucson
Electric Power Company (Tucson
Electric) urges the Commission to
exempt entities subject to oversight by
an Independent Market Monitor (IMM)
because the IMM will investigate and
report to the Commission any
anticompetitive behavior.40

32. Finally, Cinergy and Tractebel
urge the Commission to clarify that the
Commission is only concerned with
changes in status that may increase
market power, but not those that
decrease it, so, for example, the
purchase of generation might trigger the
reporting requirement, but a sale should
not.41 Similarly, Calpine argues that a
public utility’s decrease in generation
capacity cannot increase its generation
market power over what the
Commission assumed when it granted
market-based rate authority, so it would
be a waste of resources to require such
reporting.42

33. With respect to changes in
ownership or control of transmission
facilities, EEI, FirstEnergy and National
Grid argue that, given the existence of
the open access transmission tariff
(OATT) requirement, which constrains
the exercise of vertical market power,
there should be no reporting
requirement for changes in status
regarding transmission facilities covered
by an OATT.43 National Grid urges the
Commission to defer the establishment
of reporting requirements associated
with changes in transmission market
power status until it has developed, in
the context of Docket No. RM04-7-000,

38 Duke at 11-13.

39Cinergy at 12-17 (citing 18 CFR 35.27(a)
(2004)).

40 Tucson Electric at 3—4.

41Cinergy at 14-15; Tractebel at 6. Other
commenters, in contrast, urge the Commission to
treat the retirement or deactivation of generation as
a triggering event. See, e.g., California Electricity
Oversight Board (California EOB) at 2; IEU—Ohio/
PJM ICC at 12.

42 Calpine at 4-5.

43EEI at 7-8; FirstEnergy at 16—18; National Grid
at7.

more of an understanding of what
transmission market power is and how
it might be abused.44 EEI, FirstEnergy,
and National Grid all argue that, since
any transfer of ownership or control of
transmission facilities would be covered
by a section 203 application, a separate
reporting requirement in the context of
market-based rate authority is
unnecessary and duplicative.45 National
Grid argues that such a reporting
requirement might discourage
transmission providers from transferring
their transmission facilities to
Independent Transmission Companies
(ITCs).46 Finally, National Grid
contends that construction activities
undertaken pursuant to a Commission-
approved regional planning process
should not be reportable because
additional transmission capacity
improves competition among
resources.4?

Commission Conclusion

34. In order to avoid unnecessary
duplication of effort, we clarify that a
market-based rate seller may incorporate
by reference in its notice of change in
status any filings regarding the change
in status made pursuant to other
reporting requirements. Furthermore,
intra-corporate reorganizations that do
not otherwise have an impact on our
four-part test and are not otherwise
reportable need not be reported as a
change in status.

35. We reject commenters’ proposal to
exempt from the reporting requirement
transactions that are subject to other
reporting requirements, such as
dispositions of jurisdictional facilities
covered by section 203 applications and
long-term contracts or affiliate
transactions that are filed pursuant to
section 205. The Commission can best
exercise its statutory duty to ensure just
and reasonable rates by imposing an
enforceable post-approval reporting
requirement regarding changes in
status.48 Appropriate market monitoring
cannot be satisfied simply by ensuring
that public utilities are complying with
other provisions of the FPA. Moreover,
as discussed below, the time and effort
required to prepare the notice of a
change in status—consisting of a

44 National Grid at 6. See also EEI at 13-14
(urging the Commission to consolidate the generic
market-based rate rulemaking in Docket No. RM04—
7-000 with the changes in status rulemaking in
Docket No. RM04-14-000).

45EEI at 7-8; FirstEnergy at 16—-18; National Grid
at 6-7.

46 National Grid at 8-9.

47 National Grid at 10-11.

48 See, e.g., Elizabethtown Gas Co. v. FERC, 10
F.3d 866, 870 (DC Cir. 1993) Louisiana Energy and
Power Authority v. FERC, 141 F.3d 365, 369-370
(DC Cir. 1998).
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transmittal sheet and a brief narrative
statement—will be de minimis and will
constitute a fraction of that required to
submit the section 203 application or
section 205 filing. Furthermore, the
information required to comply with the
reporting requirement would normally
be collected by the market-based rate
seller in the ordinary course of
preparing the underlying filing.

36. We also reject Tucson Electric’s
proposal to exempt transactions
involving entities subject to oversight by
an IMM. Consistent with our decision
not to allow an exemption from the
generation market power analysis for
sales into an ISO/RTO with
Commission-approved market
monitoring and mitigation, we will not
exempt from the change in status
reporting requirement entities subject to
oversight by an IMM. The Commission
has an independent statutory duty to
ensure that rates are just and reasonable,
and we cannot delegate this
responsibility in these circumstances to
an IMM.

37. Commenters also propose to
exempt transactions outside the
applicant’s home or first-tier control
area markets and to exempt new
construction. These commenters have
not presented any persuasive evidence
that these transactions—to the extent
that they are covered by the
Commission regulations adopted herein
and satisfy the materiality threshold set
forth below—should be treated
differently.

38. As a general matter, we reject
Duke’s suggestion that acquisitions of
post-1996 generation be exempt from
the reporting requirement. Section 35.27
merely adopts a rebuttable presumption
that post-1996 generation cannot
exercise market power,4° and the
Commission considers post-1996
generation in initial applications for and
triennial reviews of market-based rate
authority under appropriate
circumstances.5? However, we clarify
that to the extent that the generation
owned or controlled by an applicant [in
the relevant market] and its affiliates is
post-1996, and the applicant or an
affiliate acquires through purchase or
acquisition additional post-1996
generation, no change in status filing is
required. The Commission has found
that in circumstances where
construction of all of an applicant’s
generation commenced after July 9,
1996, no interim generation market
power analysis need be performed.51 On
the other hand, in the above example, if

4918 CFR 35.27 (2004)
50 April 14 Order, 107 FERC 161,018 at P 116.
51July 8 Order, 108 FERC /61,026 at P 110.

the applicant owned pre-1996
generation a change in status filing may
be required since the Commission has
stated that if an applicant sites
generation in an area where it or its
affiliates own or control other
generation assets, the applicant must
study whether its new capacity, when
added to the existing capacity, raises
generation market power concerns.52
Finally, we note that the generic
rulemaking in Docket No. RM04-7-000
will address whether the Commission
should retain the exemption for post-
1996 generation in section 35.27 of the
Commission’s regulations.

39. In response to Cinergy’s request,
we clarify that purely financial
transactions involving future swaps and
derivatives that do not provide for
physical delivery are exempt from the
reporting requirement for the same
reason that such contracts need not be
reported in Electric Quarterly Reports
(EQRs).53

40. The Commission accepts the
proposal submitted by Calpine, Cinergy
and Tractebel that a decrease in
ownership or control due to
dispositions of generation, transmission
or inputs to production should not be
reportable to the extent such transaction
decreases the applicant’s generation
market power as measured by the
indicative screens.

41. Finally, we reject National Grid’s
arguments that long-term contracts that
were entered into by a utility to satisfy
its POLR obligations or pursuant to a
state-regulated competitive solicitation
process should be exempted from the
reporting requirement. To the extent
that an applicant acquires additional
capacity that impacts the Commission’s
analysis of one or more prongs of the
four-part test used in evaluating
whether to grant market-based rate
authority, a change in status filing is
required.

Control/Ownership

Comments

42. Several commenters express
support for the inclusion of ““‘control” as
a triggering event. In supporting the
inclusion of control as a triggering
event, the California EOB argues that the
concept of control should be used to
expand the scope of the triggering
requirements, not narrow them.54

43. Other commenters argue that the
definition of control is vague and overly

52 See e.g., LG&E Capital Trimble County LLC, 98

FERC at 62,034-35.

53 Revised Public Utility Reporting Requirements,
Order No. 2001-F, 106 FERC 161,060 at P 15
(2004).

54 California EOB at 3.

broad and note, for example, that it
could be interpreted to cover individual
power purchase transactions.55 These
commenters argue that the Commission
should narrowly define control by
identifying the specific decision-making
authority that the purchaser or reseller
must have in order to constitute control.
PG&E argues that control should only
cover cases where the purchaser has
operational control of the resource, i.e.,
the ability to determine when it is
available for operation, and should not
apply to an entity who has contracted
for the first right, or even the exclusive
right, to call or dispatch the resource
when it is needed.5% FirstEnergy
contends that market-based rate sellers
should only be required to report long-
term contracts that transfer to the
purchaser or reseller the authority over
dispatch of the unit and preclude the
generation owner from dispatching the
unit without the consent of the
purchaser or reseller.57 Similarly, Duke
Energy Corporation (Duke) argues that
the Commission should apply general
principles of agency as developed by
Commission precedent, whereby the
Commission has found that a purchaser
has control if it possesses
decisionmaking authority over key
operations, such as decisions to commit
or de-commit a generator or to make or
not make sales.58 EPSA agrees that
control over an asset is a key
consideration in a market power
analysis. However, EPSA states that the
use of the term ““‘operational control”
creates uncertainty and suggests that the
Commission drop all references to
“operational control’’ and replace it
with “‘scheduling and dispatch control”
or clarify that operational control refers
to a contractual right to control the
output of a plant.5® The Bank Power
Marketers suggest that the factors
indicating control include definitive
authority to: Require a plant to run or
to shut down; declare unscheduled
outages; or establish output levels when
running (i.e., to ramp-up or down).60
44. Calpine suggests that the test for
control should be whether the purchaser
has the authority to make available to
the market and withhold from the
market generation products associated

55See, e.g., Powerex at 8.

56 PG&E at 9.

57 FirstEnergy at 11-12.

58 Duke at 3—7. Duke proposes that the analysis
should thus focus on whether the arrangement
shifts to a third party the economic decisionmaking
authority regarding such matters as whether to buy
and sell power, what products should be offered
and what market should be bid into, which parties
to transact with, or the prices and terms for service.

S9EPSA at 6-7.

60 Bank Power Marketers at 14.
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with generation capacity.6* For
example, Calpine submits that a tolling
agreement should be reportable if it
permits a public utility to operate a
plant that gives it the authority to
generate or not generate from that
plant.62 Cinergy argues that control
should be defined in a manner that is
more directly linked to standard
measures of market power as used by
the Commission and the antitrust
agencies, i.e., whether a new contractual
arrangement provides an applicant with
the ability to economically or physically
withhold from the market, or erect a
barrier to entry.63 For the same reasons,
TAPS urges the Commission to require
reporting of long-term maintenance
agreements between market-based rate
sellers or their affiliates that grant the
entity providing the maintenance
services the ability to decide when such
maintenance is performed. TAPS
contends that, if the entity providing
maintenance also operates facilities in
the same market (or has an affiliate that
does so), its decisions about when to
perform the maintenance (thereby
possibly requiring an outage) could be
influenced by its (or its affiliate’s) sales
activities in the market.64

45. SoCal Edison requests that the
Commission identify the duration of the
change in control necessary to trigger
the reporting requirement. According to
SoCal Edison, very short-term
transactions may temporarily convey
control over a resource, but it is
doubtful that requiring reporting of such
transactions 30 days after their
conclusion will provide meaningful or
useful information to the Commission.
SoCal Edison suggests that the
appropriate minimum duration would
be at least a 32-day transaction
involving change in control.es SoCal
Edison also argues that the Commission
should consider focusing primarily on
net changes in control of uncommitted
generation.66

46. BP Energy urges the Commission
to clarify that the reporting requirement
is limited to ownership or contractual
control equivalent to ownership, rather
than “influence”, which is vague and
subject to conflicting interpretations.6?
FirstEnergy argues that market-based

61 Calpine at 5.

62 Calpine at 6-7. See also APPA at 19; TAPS at
19 (discussing tolling agreements).

63 Cinergy at 7.

64 TAPS at 19-20.

65SoCal Edison at 4.

66 SoCal Edison at 6.

67BP Energy at 2, 5-6. BP Energy submits, for
example, that if a public utility has a first call
option on the output of a given generator but no
control over the operation of that facility, the public
utility seller should not be subject to the reporting
requirement.

rate sellers should only be required to
report changes in ownership that result
in a change in control. FirstEnergy states
that the Commission has previously
recognized that certain passive owners
of generation assets do not have control
over such assets, and therefore do not
constitute regulated public utilities.
According to FirstEnergy, even if a
public utility acquires or increases its
ownership interest in a generation or
transmission facility, it would not be
appropriate to attribute the capacity in
that facility to the utility, unless the
utility had decisionmaking authority
over sales of electric energy from the
facility. FirstEnergy asserts that it is
essential that the Commission define
more precisely when a change in
ownership or control conveying the
requisite decisionmaking authority is
deemed to have occurred. It notes that
the Commission has previously ruled
that a voting interest of 10 percent or
more creates a rebuttable presumption
of control over a utility that is not an
EWG and that a voting interest of five
percent or more is used in the case of

a utility that is an EWG.%8 FirstEnergy
submits that, as a practical matter, it is
unlikely that a voting interest that is less
than or equal to these thresholds,
without more, will convey
decisionmaking authority over sales of
electric energy. FirstEnergy thus
suggests that the Commission should
adopt a higher threshold of asset
ownership of at least 33.3 percent before
a potentially reportable change in
control is deemed to have occurred.69
FirstEnergy adds that even a 33.3
percent voting interest should not be
deemed to have transferred
decisionmaking control if another entity
(either individually or in conjunction
with affiliated interests) owns a larger
voting interest.

Commission Conclusion

47. We will adopt the inclusion of
control as one of the factors that could
result in a change of status filing. We
have previously stated that “‘control”
refers to arrangements, contractual or
otherwise, granting control of generation
or transmission facilities, just as
effectively as they could through
ownership.7° In short, if an applicant
has control over certain capacity such
that the applicant can affect the ability
of the capacity to reach the relevant
market, then that capacity should be
attributed to the applicant when
performing the generation market power

68 FirstEnergy at 11 (citing Morgan Stanley
Capital Group, Inc., 72 FERC 161,082 (1995)).

69 FirstEnergy at 11.

70 Citizens Power, 48 FERC /61,210 at 61,777.

screens.”t As the Commission’s
guidelines for the assessment of mergers
and its generation market power
analysis for market-based rate authority
provide, for the purposes of the market
power analysis, the capacity associated
with contracts that confer operational
control of a given facility to an entity
other than the owner must be assigned
to the entity exercising control over that
facility, rather than to the entity that is
the legal owner of the facility. We
believe that the Commission has given
adequate specificity as to what
constitutes control and the Commission
will not, in this docket, further define or
narrow the definition. Control of assets
is a concept that this industry has dealt
with for many years. The Commission is
reluctant to provide a laundry list of
agreements that may or may not
constitute control of an asset. It is not
possible to predict every contractual
agreement that could result in a change
of control of an asset. However, to the
extent parties wish to propose specific
definitions or clarifications to the
Commission’s historical definition of
control, they may do so in the course of
the market-based rate rulemaking in
Docket No. RM04—7-000.

48. In response to SoCal Edison’s
request that the Commission identify
the duration of the change in control
necessary to trigger the reporting
requirement, we clarify that long-term
contracts with a duration of a year or
more must be reported, which is
consistent with our treatment of long-
term contracts in the April 14 Order.72

Affiliation
Comments

49. Commenters also request
clarification as to the scope of affiliate-
related reporting requirements.”3 BP
Energy states that, as proposed, the
reporting obligation appears to attach to
affiliation with any entity not disclosed
in the original application that owns or
controls generation or transmission
facilities or inputs to electric power
production, or any entity with a
franchised service territory. BP Energy
requests clarification that the reporting
requirement does not require a public
utility with market-based rates to file a
notice of a change in status if an
affiliated generator identified in the
original application increases the
amount of generation it owns, so long as
the public utility with market-based

71July 8 Order, 108 FERC 161,026 at P 65.
72 April 14 Order, 107 FERC 161,018 at P 155.
73BP Energy at 2, 7-8.
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rates does not own or control the newly-
acquired generation.”4

50. Sempra Energy Global Enterprises
(Sempra) seeks a similar clarification
that, when updating information
regarding activities of affiliates, a
market-based rate seller is only required
to report new affiliations and would not
be required to report changes in status
on behalf of other affiliates whose
existence has already been disclosed to
the Commission. Sempra adds that a
market-based rate seller should only be
required to provide information that
relates to a new affiliation in markets
where the seller’s relevant operations or
assets overlap with those of the new
affiliate.”s

Commission Conclusion

51. With respect to BP Energy’s and
Sempra’s request for clarification, as
noted above, the reporting requirement
applies to changes in status relevant to
the Commission’s current four-part
analysis for market-based rate authority.
To the extent that an affiliate
experiences a change in status, such
change in status must be reported to the
extent that it impacts the factors the
Commission relied upon in evaluating
the four-part test as it applies to the
applicant and granting the applicant
market-based rate authority. To avoid
any unnecessary duplication, we clarify
that the various affiliates within a
corporate family may submit a single
notice for the corporate family as a
whole for each reportable change in
status that occurs listing all affiliated
companies holding market-based rate
authority in such notice.

Inputs to Electric Power Production

52. We noted in the NOPR that the
Commission’s general practice has been
to require notifications of changes in
status when the market-based rate
applicant obtained ownership of new
inputs to electric power production,
other than fuel supplies. However, since
the Commission is interested in being
informed of significant acquisitions of
ownership or control of any inputs to
electric power production, we proposed
to require a reporting obligation to this
effect and sought comments on this
proposal.

Comments

53. A number of commenters request
clarification of the term ““inputs to
electric power production” and urge the
Commission to define this term to
include or exclude certain inputs.
APPA, EPSA, Powerex and TAPS

74BP Energy at 7-8 and Sempra 10-11.
75Sempra at 10-11.

submit that fuel supplies should not be
considered inputs to electric power
production.76

54. Cinergy argues against a reporting
obligation for fuel supplies because,
according to Cinergy, the Commission
has found the markets for natural gas
and coal to be workably competitive.
Cinergy asserts that information
regarding fuel supplies is typically not
required for the initial application for
market-based rate authority and
therefore should not be presumed to be
relevant to the question of continued
eligibility for market-based rate
authority. Thus, in light of the lack of
benefits to be obtained from the
reporting of fuel supply arrangements,
Cinergy contends that reporting would
be unduly burdensome. Cinergy also
contends that the only conceivable
relevance of fuel supplies in authorizing
market-based rates is in demonstrating
that no barriers to entry or vertical
market power concerns are present. To
the extent that the Commission wishes
to extend its consideration of barriers to
entry to fuel supplies, Cinergy argues
that the appropriate context to do so is
not in the current rulemaking, but rather
in the generic rulemaking proceeding in
Docket No. RM04—7-000.77

55. APPA, Calpine, the National
Association of State Utility Consumer
Advocates (NASUCA) and TAPS,
however, support the inclusion of fuel
supplies within the list of triggers for
reporting changes in status. NASUCA
states that electric utilities, power
brokers, and other sellers of energy at
market-based rates can acquire
substantial control over natural gas
supplies or other sources of fuel for
generating units and effectively
dominate the fuel supplies in the
markets in which they also sell
electricity. According to NASUCA,
including fuel supplies within the
category of changes that warrant a
reporting requirement properly reflects
the convergence of the electricity and
natural gas industries and the potential
for exercising market power that can
result from the acquisition of critical
supplies of fuel.”8 Calpine similarly
asserts that the ability to control the
transportation of inputs such as fuel
may be just as important as controlling
the input itself.70

76 APPA at 15; EPSA at 4; Powerex at 9; TAPS
at 15.

77 Cinergy at 8-10.

78 NASUCA at 9-10.

79 Calpine at 8-9. See also at 15; TAPS at 15.
APPA and TAPS argue that affiliation or control
over companies that produce or deliver fuel and
long-term contracts for fuel transportation or storage
should be reportable.

56. With respect to pipeline capacity,
EPSA argues that increased pipeline
capacity holdings should not be
reportable because firm capacity is
obtained through Commission-
authorized programs and is posted on
the pipeline’s bulletin board.8°
FirstEnergy, by contrast, argues that
changes in status relating to ownership
or control of interstate natural gas
pipelines or local distribution
companies should be reportable because
control over natural gas supplies are the
principal input to electric power
production may enable an entity with
market-based rate authority to erect
barriers to entry by competitors,
especially if the seller is a combination
electricity/natural gas utility.
FirstEnergy asserts that the acquisition
of other inputs, e.g., generation plant
sites, construction or engineering
companies or fuel production resources,
should not be reportable.8!

57. Other commenters also argue that
the Commission’s inquiry should be
focused on the potential for market-
based rate sellers to erect barriers to
entry. Bank Power Marketers argue that
the Commission should issue a
supplementary NOPR to provide
additional guidance on what level of
ownership or control of inputs to
electric power production is
“significant’” enough to warrant
disclosure and submits that, in order to
be “‘significant”, the acquisition of an
input must be of the type that gives the
acquirer vertical market power;
otherwise, such acquisitions should not
be reportable.82 Similarly, Sempra
argues that the Commission has never
clearly defined the scope of what
constitutes “inputs to electric power
production” and that it should either be
deleted or, alternatively, the
Commission should implement a
“timeout” with regard to enforcement of
the reporting requirement for such
inputs until it has completed its
consideration of the barriers to entry
prong of its market-based rate analysis
in the Docket No. RM04—7-000
proceeding.83 BP Energy contends that
the disclosures should be limited to
only the information necessary to
identify the type and the source of
potential barriers to entry.84 BP Energy
states that the Commission should
identify specifically what the relevant
“inputs to electric power production”
are, and it should state clarify whether

80 Powerex at 9 and EPSA, 4.

81 FirstEnergy at 19-21.

82Bank Power Marketers at 14-16.

83 Sempra at 4-6.

84 BP Energy at 8-9 (citing Vermont Electric
Coop., 108 FERC 161,223, at P 12 (2004).
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such inputs include items other than
those specified in previous orders, i.e.,
ownership or control of new generation
sites, fuel supplies (natural gas, oil or
coal), transportation of fuel supplies or
whether the affiliate is a supplier of
electric equipment.85 Duke argues that
an arrangement regarding inputs to
electric power production should only
be reportable if it conveys to the market-
based rate seller the decisional control
sufficient to enable it to erect barriers to
entry. Under this approach, Duke
contends that natural gas, oil or coal
transportation or storage contracts and
fuel purchase contracts should not be
reportable.sé

Commission Conclusion

58. As we stated in the NOPR, the
Commission’s general practice has been
to require notification of changes in
status when the market-based rate
applicant obtained ownership of new
inputs to electric power production,
other than fuel supplies. However, we
proposed in the NOPR to include fuel
supplies as an input to electric power
production and sought comments on
this proposal. After careful
consideration of the comments,
including the arguments raised by
commenters that this issue in any event
is more appropriately raised in the
proceeding in Docket No. RM04-7-000
as part of the Commission’s
consideration of the barriers to entry
prong of the market-based rate analysis,
we have decided not to make any
changes to our precedent at this time as
to what constitutes an input to electric
power production, including expanding
the definition to include fuel supplies.
As a result, the regulations we adopt in
this rule will require the reporting of
ownership or control of inputs to
electrical power production, other than
fuel supplies. Nevertheless, we will
provide interested persons an
opportunity to propose modifications to
this approach in the course of the
generic rulemaking proceeding in
Docket No. RM04—7-000.

59. Further, we clarify that an
arrangement regarding inputs to electric
power production, other than fuel
supplies, is reportable to the extent that
the factors the Commission relied on in
evaluating the four-part market-based
rate test as it applies to the applicant
change.

Materiality Threshold

60. We recognized in the NOPR that
the language in the proposed regulations

85BP Energy at 8-9 (citing Vermont Electric
Coop., 108 FERF 161,223, at p 12 (2004)).
86 Duke at 5.

may be susceptible to different
interpretations among market-based rate
sellers concerning the scope of their
reporting requirement. Accordingly, we
sought public comment as to whether
and how this language should be
modified to ensure that the types of
changes in status that could impact the
continued basis of a grant of market-
based rate authority are identified and
timely reported to the Commission. For
example, we asked whether there
should be a threshold level of increases
in generation (such as through
acquisition, self-build, long-term power
purchases, re-powering) that would
trigger the reporting requirement. If so,
we asked what amount of increase in
generation should trigger the reporting
requirement.

Comments

61. Several commenters suggest
specific materiality thresholds by
designating a particular amount or
percentage of increase in generation
capacity as the trigger for the reporting
requirement, while others urge the
Commission to clearly define the
threshold without suggesting a
particular amount.87 For example,
APPA, TAPS, and Tractebel suggest a
threshold of 100 MW.88 APPA and
TAPS further suggest that acquisitions
of 100 MW or more should be promptly
reported with all capacity changes
(increases or decreases) identified as
part of the market-based rate sellers’
Order No. 2001 quarterly transactions
reports.8° Powerex argues that the
materiality threshold should be no less
than a 250 MW change increase in the
ownership or control of generation
capacity from the last triennial review
or the last notice of a change in status.9°
EEI, supported by Xcel, proposes that
the reporting threshold should be an
increase in net excess generation
capacity (i.e., an increase in the
applicant’s generation capacity above its
forecasted native load growth
requirements, reliability requirements
and contractual obligations) that is
equal to the greater of: (i) 250 MW, (ii)
10 percent of installed nameplate
generation capacity, or (iii) five percent
of the capacity in the control area
market.91 FirstEnergy suggests that an
increase in generation capacity should
trigger the reporting requirement if it
exceeds the greater of either 250 MW or
a 10 percent increase in the market-

87NRECA at 5; Sempra at 9-10.

88 APPA at 2; TAPS at 2; Tractebel at 7.
89 APPA at 2 and 17, TAPS at 2.

90 Powerex at 5.

91EEI at 6-7.

based rate seller’'s uncommitted
generation capacity.92

62. BP Energy and EPSA both contend
that the materiality threshold should
take into account the increase in the
market-based rate seller’s market share
and its impact on the relevant
geographic market, as well as the
absolute amount of the increase in
generation capacity. EPSA suggests that
the materiality threshold should be in
the range of 250-500 MW or one to two
percent of the installed capacity in a
market area.®3 BP Energy proposes a
materiality threshold for ownership or
control of generation that would be the
greater of a net positive change of 300
MW or one to two percent of the
installed capacity in the relevant market
(determined by ISO/RTO or NERC
region or control area).®4 ELCON
proposes that the final rule should
include a materiality threshold for large,
end-use corporations for changes in
generation at its production sites, e.g., a
300 MW increase in generation, or
alternatively, an increase in generation
equal to one or two percent of installed
capacity in a region market; to the
extent that the increase in generation is
less than this threshold, the 30-day
reporting requirement should be
waived.95

63. SoCal Edison argues that EEI’s
proposal should be modified to provide
that only the 10 percent threshold for
increases in generation capacity should
apply for load-serving entities because
such entities may add 250 MW or more
in the normal course of business—in
order to meet resource adequacy
requirements or in response to normal
load growth—without effecting any
material change in its ability to exercise
market power.96 SoCal Edison proposes
that the materiality threshold for a
change in status other than an increase
in generation capacity should be a net
increase of 10 percent from the data that
the Commission relied upon in granting
market-based rate authority.97

64. Cinergy proposes that a
transaction should not be considered
material if, first, it involves the
acquisition of generation that is not in
the same relevant geographic market as
the applicant’s existing generation.
Alternatively, a transaction would not
be material if: (i) It increases the
applicant’s generation in the relevant
geographic market by two percent or
less; (ii) the applicant’s existing

92 FirstEnergy at 22—23.
93EPSA at 7.

94 BP Energy at 5.
95ELCON at 3-4.

96 SoCal Edison at 8-9.
97 SoCal Edison at 2-3.
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generation in the market is low (e.g.,
less than 1000 MW), and the increase is
less than 10 percent of the total market;
or (iii) the acquired generation is in an
RTO that has restructured its market.%8

65. PacifiCorp urges the Commission
to permit market-based rate sellers to
rely on forecasts of load growth in
determining whether an acquisition of
new generation resources constitutes a
material change in the conditions in the
market.®9 According to Pacificorp, a
utility should be required to report a
material change only when it increases
its net generating capacity by acquiring
additional resources in excess of its
forecasts for native load growth. Avista
Corporation (Avista) suggests that, for a
utility the size of Avista, the threshold
level of increase in generation before
triggering the reporting requirement
should be not less than 10 percent of the
utility’s retail and wholesale peak load
obligations.100

66. NASUCA opposes the
establishment of a materiality threshold
for reporting a change in status, but
suggests instead that the Commission
could exempt from the rule changes in
status that do not stem from changes in
ownership or control of generation, fuel,
transmission or power supply assets
such as a change in corporate name
unrelated to a merger or acquisition.101
According to NASUCA, establishing
triggers for determining when reporting
of a change in status is necessary may
lead to under-reporting due to varying
interpretations of what types of assets
should be considered. NASUCA asserts
that requiring all changes, however
small, to be reported will permit
Commission review and ensure that a
change in status will not allow a seller
with market-based rate authority to
exercise market power.

67. PG&E, as discussed above,
opposes the imposition of a uniform
reporting requirement that imposes
identical reporting obligations on energy
marketers and traditional utilities. PG&E
urges the Commission to establish, for
traditional utilities, a threshold for an
increase in wholesale sales or revenues
from wholesale sales that the
Commission concludes is statistically
relevant or has the potential to influence
the overall market. Under PG&E’s
proposal, if a traditional utility’s
quarterly report shows an increase in
wholesale sales or revenues from
wholesale sales that exceeded this
threshold, the utility would be obligated
to provide—in the same quarterly

98 Cinergy at 20.

99 PacifiCorp at 4.
100 Avista at 1-2.
101 NASUCA at 12.

report—additional information about
the transactions that caused the
increase. PG&E contends that this
proposal, if adopted would ensure that
the Commission received targeted
information, while reducing the burden
on both utilities and the Commission.102

Commission Conclusion

68. After careful consideration of the
comments received, the Commission
has concluded that small increases in
generation of less than 100 MW need
not be immediately reported. However,
market-based rate sellers must report as
a change in status each cumulative
increase in generation of 100 MW or
more that has occurred since the most
recent notice of a change in status filed
by that seller, (i.e. multiple increases in
generation that individually do not
exceed the 100 MW threshold must all
be reported once the aggregate amount
of such increases reaches 100 MW or
more). The Commission’s market power
analysis, which is performed at the time
of an initial application and every three
years thereafter, considers all relevant
generation capacity to assess whether a
seller lacks, or has adequately mitigated,
generation market power. In light of
these periodic reports, we believe that a
minimum reporting threshold for
generation increases during the interim
period is appropriate. We believe that
this approach strikes the proper balance
between the Commission’s duty to
ensure that market-based rates are just
and reasonable and the Commission’s
desire not to impose an undue
regulatory burden on market-based rate
sellers.

69. Finally, we believe that the
definition of control (i.e., arrangements,
contractual or otherwise, that grant to a
purchaser or reseller or to another third
party who is not the legal owner of the
facilities in question operational control
over the facility) that we discuss earlier
in this order already contains within it
a materiality threshold. Changes in
status that do not comprise control (and
that do not otherwise trigger the
reporting requirement) need not be
reported.

70. Likewise, we reject PG&E’s
proposal to treat traditional utilities in
this regard differently than other
market-based rate applicants. PG&E’s
suggestion that the Commission link the
change in status reporting requirement
to increases in wholesale sales or
revenues is inconsistent with the
market-based rate four-part test which
evaluates, among other things, whether
an applicant is a pivotal supplier and
the applicant’s size in relation to the

102pPG&E at 10-11.

market. However, to the extent an
applicant has historical wholesale sales
and transmission data it believes is
relevant, the Commission encourages
the inclusion of such data in the
applicant’s submittal, and the
Commission will consider such data in
its analysis.

Transmission Outages

71. In the NOPR, the Commission also
asked whether the applicant should
have a reporting requirement if portions
of the applicant’s transmission system
are taken out of service for a significant
period of time (thus potentially affecting
the scope of the relevant geographic
market). If so, we sought comments on
what criteria should trigger this
reporting requirement.

Comments

72. A number of commenters support
the extension of the reporting
requirement to cover transmission
outages and propose specific thresholds
for triggering the reporting requirement.
The California Public Utilities
Commission (California Commission)
states that the Commission should
require reporting (and provide
guidelines regarding when such
reporting is required) when a
transmission facility remains congested
over a specified period of time such that
market power could result.103 Powerex
supports the imposition of a reporting
requirement for transmission outages
that last for a significant period of time,
but requests that the Commission clarify
that the reporting requirement applies
only to the market-based rate seller that
owns or controls the transmission
facilities suffering an outage and not to
its affiliates.194 Powerex notes that, in
any case, information on transmission
outages typically is otherwise available
on the transmission owner’s Open
Access Same-Time Information System
(OASIS).105 Calpine submits that the
transmission providers’ reporting
requirement should cover instances
where a transmission outage that lasts
10 days or more results in a decrease of
10 percent or more in the amount of
total transmission capacity on
transmission facilities operated by the
transmission provider within the
control area in which the public utility
owns or controls generating capacity, or
in facilities connecting to an adjacent
control area.106 APPA and TAPS
propose that transmission providers be
required to report all non-public,

103 California Commission at 3; Powerex at 6.
104 Powerex at 6.
105 Powerex at 6.
106 Calpine at 10.
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extended transmission outages to the
Commission’s Office of Market
Oversight and Investigation for
monitoring and to publicly report
extended outages of certain designated
critical facilities.107 NASUCA contends
that all entities with market-based rate
authority affected by an extended outage
should be required to report such
outages regardless of whether they own
the affected transmission assets.108

73. Certain investor-owned utilities
such as FirstEnergy and Xcel oppose a
reporting requirement for transmission
outages, arguing that it is unnecessary
because such outages are reported on a
transmission provider’s OASIS.109
National Grid argues that transmission
outages should not be reportable where
such outages are administered by
independent entities such as an 1SO or
an RTO.110

74. Other investor-owned utilities
such as Avista and Cinergy support the
reporting requirement for major
transmission outages that last longer
than one year.111 Duke also agrees that
transmission outages should be
reportable provided that they are
expected to last 6 months or more and
that they reduce available transmission
capacity on the path or flowgate in
question by 20 percent of the posted
total transmission capability of that
path.112 Cinergy further suggests that,
for transmission outages that occur
within an RTO-operated market, the
filing of the change in status should be
made by the RTO, in consultation with
the transmission owner.113

Commission Conclusion

75. After careful consideration of the
comments, we are not prepared at this
time to require the reporting of
transmission outages per se as a change
in status. However, to the extent a
transmission outage affects one or more
of the factors of the four-part market-
based rate test (e.g., if it reduces imports
of capacity by competitors that, if
reflected in the generation market power
screens, would change the results of the
screens from a “pass’” to a “fail”), a
change of status filing would be
required. Because such instances would
occur on a company-specific basis, a
minimum threshold (e.g., 10 percent
reduction in capacity) is not workable.
We will consider this matter further in
the context of the generic rulemaking in

107 APPA at 2; TAPS at 14.

108 NASUCA p10.

109 Xcel at 7-8 and FirstEnergy at 23-24.
110 National Grid at 10.

111 Avista at 3; Cinergy at 17-18.

112 Duke at 8.

113Cinergy at 18.

Docket No. RM04—7-000 in which we
are addressing, among other things,
issues associated with transmission
market power.

Other Reportable Arrangements

76. Beyond ownership or control of
generation or transmission facilities or
inputs to electric power production and
affiliation with any entity not disclosed
in the filing that owns or controls
generation or transmission facilities or
inputs to electric power production or
affiliation with any entity that has a
franchised service area, we sought
comment as to whether there are other
arrangements, contractual or otherwise,
that should be promptly reported to the
Commission. For example, we posed the
following questions:

e What types of arrangements,
contractual or otherwise, do market-
based rate sellers enter into that could
cause a need for the Commission to
revisit the continuing basis of the grant
of market-based rate authority for such
sellers?

e What threshold of materiality, if
any, of such arrangements should be
met before such arrangements need be
reported to the Commission?

e Should marketing alliances,
brokering arrangements, tolling
agreements or other sales-oriented
arrangements be reported?

Comments

77. APPA, NASUCA and TAPS
support the imposition of the reporting
requirement for such sales-oriented
arrangements and request that the
Commission consider subjecting a wider
range of arrangements to the reporting
requirement.?14 NASUCA recommends
that financial transactions including,
but not limited to, the above types of
sales-oriented arrangements should be
covered by the reporting obligation,
because such transactions provide the
same type of control over power sales as
ownership of physical assets would.115
TAPS recommends that the Commission
consider long-term maintenance
agreements that grant a market-based
rate seller the ability to decide when
such maintenance is performed because,
if the entity providing maintenance also
operates facilities in the same market or
has an affiliate that does so, its
decisions about when to perform the
maintenance (thereby possibly requiring
an outage) could be influenced by its or
its affiliate’s sales activities in the
market.116 APPA, Powerex, and TAPS
support an approach of listing the

114 TAPS at 19; APPA at 18.

115NASUCA at 11.
116 TAPS at 19.

specific types of arrangements that the
Commission expects to be reported to
provide clarity to power sellers.117

78. BP Energy, however, questions
whether brokering agreements can be
subjected to the reporting requirement.
BP Energy asserts that it is not presently
clear whether brokering activities and
agreements are subject to the
Commission’s jurisdiction under the
FPA.118 BP Energy requests that, if the
Commission intends to require reporting
of brokering agreements, the
Commission should identify the basis
and scope of its claimed jurisdiction.
Tractebel also questions the
Commission’s jurisdiction over such
arrangements and argues that brokering
arrangements should not be reportable,
given that information on such
arrangements need not be reported as
part of an application for market-based
rate authority or a triennial review.119

79. Cinergy, EEI and Sempra argue
that the Commission’s suggestion to
require reporting of specific types of
contracts would elevate the form of the
agreement over the substance. Cinergy
opposes the Commission’s proposal in
the NOPR regarding other reportable
arrangements, which it characterizes as
a “label-based” approach, because there
is little standardization or uniformity in
the industry as to the content of such
agreements. Cinergy urges the
Commission to instead focus on the
attributes of the agreement in question,
i.e., what degree of control over
generation or transmission it
conveys.120 EE| similarly argues that the
reporting requirement should be limited
to those arrangements in which the
seller acquires control over generation
or transmission facilities, franchised
distribution service facilities or
production inputs exceeding the
thresholds established by the
Commission.121

80. Sempra opposes as unnecessary
the proposal in the NOPR to require
reporting of specific types of contracts,
arguing that the Commission’s existing
requirement that a notice of a change in
status must be filed when an applicant
acquires, or gains control of, additional
generation or transmission assets
already captures a transaction like that
described in the El Paso Electric Power

117 APPA at 18; Powerex at 7; TAPS at 19.

118 BP Energy at 6—7 (citing, e.g., Energy East
South Glen Falls, 86 FERC 161,254, at 61,915
(1999); Citizens Energy Corp., 35 FERC 161,198
(1986); APX, Inc., 82 FERC 161,287 (1998)).

119 Tractebel at 5.

120 Cinergy at 10-11.

121 EE] at 13.
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Co. case.122 Sempra further argues that
to require market-based rate sellers to
file updates for a broad, ill-defined list
of commercial arrangements would
unfairly place the burden on the market-
based rate seller to guess which
commercial relationships to report, in
violation of the Commission’s decision
in Morgan Stanley Capital Group, Inc.,
where the Commission concluded that
entities with market-based rate authority
no longer needed to report *‘business
and financial arrangements between
power marketers and their customers
and transmission providers.123

81. APPA, Powerex, and TAPS, on the
other hand, support an approach of
listing the specific types of
arrangements that it expects to be
reported because this approach provides
clarity to sellers.124 For example, APPA
and TAPS argue that these arrangements
should be reported because they may
provide a market-based rate seller with
the means to determine whether
capacity is offered into a market or
whether a competitor can or will enter
a market and may create opportunities
for sellers to coordinate their behavior
with other competitors. APPA and
TAPS further emphasize that tolling
agreements should be reported because
they allow a fuel supplier to control the
plants’ production of energy for sale,
thus affecting market outcomes, even if
the fuel supplier does not operate the
plant.125

Commission Conclusion

82. Based on our review of the
comments received, we find that
contracts or arrangements that convey
ownership or control over generation,
transmission or other inputs to electric
power production, other than fuel
supplies, should be reported as a change
in status. This is consistent with the
four-part test the Commission relies
upon in determining whether to grant
market-based rate authority.
Specifically, the April 14 Order requires
an applicant to include in its analysis
all capacity owned or controlled by the
applicant or its affiliates.126

83. We agree in principle with the
comments submitted by Cinergy, EEI
and Sempra, which stated that the label
placed on a specific contract does not
determine whether it constitutes a
reportable change in status. Instead, it is
the manner in which the specific terms

122 Sempra at 6—7 (citing 108 FERC 161,071
(2004), reh’g pending).

123|d. at 8 (citing 72 FERC 161,082 at 61,435
(1995).

124 APPA at 18; Powerex at 7; TAPS at 19.

125 APPA at 18-19; TAPS at 19.

126 April 14 Order, 107 FERC 161,018 at P 95,
100.

and conditions of the contract or
arrangement convey ownership or
control of the generation, transmission
or other inputs to electric power
production. Nevertheless, we believe
that providing a non-exclusive,
illustrative list of other reportable
arrangements will assist market-based
rate sellers in complying with their
reporting obligations. Therefore, we
clarify that agreements that relate to
operation (including scheduling and
dispatch), maintenance, fuel supply,
risk management, and marketing that
transfer the control of jurisdictional
assets are subject to the change in status
reporting requirement. These types of
arrangements have been referred to as
energy management agreements, asset
management agreements, tolling
agreements, and scheduling and
dispatching agreements.

Form and Content of Reports

84. With respect to the form and
content of change in status reports, the
NOPR proposed that the market-based
rate seller be required to submit a
transmittal letter including a description
of the change in status and a narrative
explaining whether (and, if so, how) this
change in status reflects a departure
from the characteristics relied upon by
the Commission in originally granting
the seller market-based rate authority, in
particular, whether the change in status
affects the results of any of the prongs
of the four-part test that the Commission
uses to determine whether a public
utility qualifies for market-based rate
authority. If the market-based rate seller
believes that a change in status does not
affect the continuing basis of the
Commission’s grant of market-based rate
authority, we proposed that it should
clearly state the reasons on which it
bases this conclusion.

Comments

85. BP Energy, California EOB,
Calpine, EPSA, and Powerex agree that
market-based rate sellers should provide
a narrative explaining the manner in
which changes in status reflect a
departure from the characteristics relied
upon for market-based rate
authorization.127 EPSA submits that a
short transmittal letter explaining the
transaction should suffice to put the
parties and the Commission on notice of
any possible change in status.
According to EPSA, requiring more of
applicants would be administratively
burdensome, costly and unnecessary.
EPSA contends that that Commission’s
goal should be to adopt a cost-effective

127 California EOB at 4; BP Energy at 10; Calpine
at 11; Powerex at 9; EPSA at 7.

approach to protecting customers from
the exercise of market power, while at
the same time minimizing the costs and
uncertainty associated with a change in
status, and that a short transmittal letter
would accomplish that goal.128

86. BP Energy, Calpine, and Powerex
argue that the report should consist of
a narrative only and should not include
an updated market analysis such as that
which is required by the triennial
review.129 Similarly, SoCal Edison
supports the timely provision of a
narrative that includes germane
information, including a recitation of
the key dimensions of the transaction,
but opposes a requirement to make an
extensive showing to justify retention of
market-based rate authority.130

87. With respect to contractual
arrangements, the United States
Department of Justice (DOJ) opposes a
reporting requirement that might call for
a full-blown competitive analysis for
every reportable transaction and instead
suggests that market-based rate sellers
simply file a copy of the contract
concerned along with a summary of its
key attributes that have an effect on the
parties’ incentive or ability to exercise
market power.131 DOJ also suggests that
Commission limit the obligation of
applicants to disclose confidential,
“business sensitive” information, which
may discourage utilities from entering
into otherwise efficient agreements, and
customer-specific transaction data,
which may reduce competition by
facilitating collusion among competitors
in oligopolistic markets.132

88. Cinergy proposes that the
Commission adopt a two-tiered
approach to reporting, depending on
whether the event to be reported is
material or not. In cases where an
applicant concludes in good faith that
the change is non-material, the
applicant would submit a short letter
describing the event and briefly
informing the Commission why the
applicant believes the event is non-
material. For material changes in status,

128 EPSA at 7.

129 BP Energy at 9—-10; Calpine at 11; Powerex at
9.

130 SoCal Edison at 4-6.

131DQJ at 11-12. DOJ asserts that the most
important data are the names of the parties to the
contract, the location of the generating assets under
contract, and the location of any other generating
assets owned or otherwise controlled by either
counterparty, which would allow the Commission
to quickly determine whether there is any
geographic overlap among generating assets
controlled by the parties. Other pertinent
information includes information regarding any
ownership interests parties have in common, the
compensation scheme established between them,
and agreement execution and start dates. DOJ at 8—
9.

132pDQ) at 313.
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the applicant would describe with
greater particularity the basis for a
continued grant of market-based rate
authority, including an updated market
analysis where appropriate.133
89. NRECA urges the Commission to
minimize the reporting requirement for
smaller market participants. NRECA
suggests that the Commission could do
so by including in the final rule a
provision for waiver of the reporting
requirement for small market
participants that can show that the
likelihood that the changes in status in
question could affect the
competitiveness of those markets is de
minimis. Alternatively, the Commission
could clarify that the report for small
market participants may be as simple as
a two-sentence letter describing the
change and averring that they have not
acquired market power as a result.134
90. Some commenters contend that
the change in status report should
include some form of market power
analysis. NASUCA contends that the
report should include a revised triennial
rate review filing and an updated
market power analysis.135 Powerex and
EPSA urge the Commission to
affirmatively state that market
participants may submit, in addition to
the narrative explanation, the summary
pages of their original pivotal supplier
and market share analyses, modified to
reflect the changed circumstances.136
91. Finally, EEIl and FirstEnergy argue
that even the submission of a narrative
only would be unduly burdensome and
superfluous. According to EEI, a
narrative filing requirement would be
problematic because market-based rate
sellers would not always know the
complete scope and nature of the
characteristics relied upon by the
Commission or any changes in the
ownership or control of other market
participants in the market area and
because the Commission has not yet
adopted final generation market power
screens or articulated the screens and
tests for the remaining three prongs. EEI
proposes that, instead, market-based
rate sellers should be required to
provide the Commission only with a
description of the transaction and that
such sellers should only be required to
examine the implications of a change in
status (as a supplement to the notice of
a change in status) if the Commission or
a market participant raises a concern.137
92. FirstEnergy objects to the narrative
requirement, first, on the ground that it

133Cinergy at 19.

134 NRECA at 3-5.

135 NASUCA at 13.

136 Powerex at 9; EPSA at 9.
137EEl at 14-15.

is superfluous: the only changes in
status for which a report may be
required are changes in status that
reflect a departure from the
characteristics that the Commission
relied upon in granting market-based
rate authority; however, if a change in
status does not affect the relevant
characteristics, no report is required.
FirstEnergy further contends that the
narrative requirement unreasonably
imposes on each seller an affirmative
obligation to justify the continuation of
their market-based rate authority every
time it engages in a transaction that
constitutes a reportable change in status,
which would be costly and time-
consuming. FirstEnergy also argues that
there is no reason to believe that
generation suppliers are uniquely
situated to provide the kind of
information that the Commission may
need to evaluate whether a change in
status might affect the continuation of a
supplier’s market-based rate authority,
e.g., information concerning the size of
the market or the availability of
transmission import capacity into the
market, which is equally available to the
supplier and its competitors.
FirstEnergy therefore suggests that, in
the absence of a demonstration that
legitimate concerns exist, the supplier
should not be required to spend the
time and resources that may be required
to defend the continuation of its market-
based rate authority between its
triennial market power updates.138

Commission Conclusion

93. We will adopt the proposal in the
NOPR that the market-based rate seller
submit a transmittal letter, including a
description of the change in status and
a narrative explaining whether (and, if
so, how) this change in status reflects a
departure from the characteristics relied
upon by the Commission in originally
granting the seller market-based rate
authority.

94. After careful consideration of the
comments received, we will not specify
a uniform length for the narrative that
an entity must file to explain whether a
given change in its status reflects a
departure from the characteristics relied
upon by the Commission for the original
and continued grant of market-based
rate authority. The nature of the change
that triggers the reporting requirement
will necessarily determine the length
and quality of the narrative, as well as
whether additional documents and
analysis is needed. It is incumbent upon
the applicant to decide whether the
change in status is a material change
and to provide adequate support and

138 FirstEnergy at 12-15.

analysis. This is consistent with our
approach to new applications for
market-based rate authority, where it is
the applicant’s responsibility to
determine what to report and the degree
of support and analysis to include.

95. Further, we will not require
entities affected by a change in status to
automatically file an updated market
analysis, such as that required by the
triennial review. However, an entity
may provide such an analysis if it
chooses. The Commission reserves the
right to require additional information,
including an updated market power
analysis, if necessary to determine the
effect of an entity’s change in status on
its market-based rate authority.

Inclusion of Reporting Requirement in
Market-Based Rate Tariffs

96. In addition to including this
reporting requirement in the
Commission’s regulations, we proposed
that this reporting requirement be
incorporated into the market-based rate
tariff of each entity that is currently
authorized to make sales at market-
based rates, as well as that of all future
applicants. Market-based rate sellers
would be required to submit a
conforming provision to their market-
based rate tariffs at the time that they
file any amendment to their tariffs or (if
earlier) when they apply for continued
authorization to sell at market-based
rates (e.g., in their three-year updated
market power analysis). However, the
Commission proposed that the
obligation to report be effective at the
time that the Final Rule becomes
effective.

Comments

97. Most commenters support the
inclusion of the reporting requirement
into the market-based rate tariff of each
seller. No substantive opposition was
expressed by commenters.

Commission Conclusion

98. We will adopt the proposal in the
NOPR and require that the reporting
requirement be incorporated in the
market-based rate tariffs of each entity
that is currently authorized to make
sales at market-based rates, as well as
that of all future applicants. Market-
based rate sellers will be required to
include the reporting requirement in
their market-based rate tariffs either at
the time that they file any amendment
to their tariffs, when they report a
change in status under this Final Rule,
or when they file their three-year
updated market power analysis,
whichever occurs first. However,
regardless of the date on which the
seller amends its market-based rate tariff
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to include the reporting requirement,
such reporting requirement will be
considered part of the seller’s market-
based rate tariff as of 30 days after the
date of publication of this Final Rule in
the Federal Register.

Reporting Period/Timing

99. With respect to the procedures for
reporting a change in status, we
proposed in the NOPR that such
notifications be filed no later than 30
days after the occurrence of the
triggering event. We sought comment as
to whether this proposed time period is
appropriate.

Comments

100. Calpine and NRECA support the
proposed 30-day reporting period.139
Calpine urges the Commission to clarify
the event that marks the change in
status and starts the 30-day clock
running. Calpine proposes that it should
be based on the legal effective date of
the triggering event. For an increase in
ownership or control of generation
capacity, Calpine states that this would
be the date that the public utility legally
assumes ownership or control over the
asset. For a self-build or repowering
event, it could be the date of
commercial operation.140 NRECA rejects
arguments that the 30-day reporting
period is burdensome, noting that
events constituting a change in status
such as the acquisition or disposition of
generation assets, require advance
planning in excess of 30 days and that
the reporting requirement can be built
into the planning process for such
transactions.

101. ELCON asks the Commission to
modify the 30-day reporting
requirement to reduce the potential
burden on entities that cannot exercise
market power such as large industrial
users that own and operate a growing
amount of behind-the-meter customer
generation. ELCON suggests that, first,
the final rule keep the 30-day initial
notice period that would alert the
Commission that a potential change in
status may have occurred, but it should
then allow the respondent an additional
60 days thereafter to file additional
documentation as necessary.

102. APPA, BP Energy and TAPS
suggest the Commission permit
prospective reporting, to the extent
possible, of known or expected changes
in status.141 [EU-Ohio/PJMICC would go
further and require prospective
reporting at least 60 days before the
circumstances affecting market-based

139 NRECA at 4.
140 Calpine at 12.
141 APPA at 4; BP Energy at 10; TAPS at 4.

rate authority actually occur, to the
maximum extent possible.142 Similarly,
NASUCA urges the Commission to
require that the report be submitted no
later than the effective date of the
change in status.143 In contrast, Avista
argues that the time period for reporting
should not begin to run until after the
date of commercial operation and/or
control over the asset is reached.144
Tractebel requests the Commission to
consider pre-authorizing certain
changes in status, as it does, for example
in the context of changes in status
regarding qualifying facilities under
PURPA . 145

103. Other commenters, however,
argue that the 30-day period is too short.
EPSA, Xcel, and Powerex propose that
change in status reports should be
submitted on a quarterly basis, for
example, concurrently with EQRs or
Form 3—Qs.146 Duke suggests that the
reporting period should be extended to
six months,147 while Avista
recommends a period of 60 days after
initial delivery under a long-term
contract begins.148

104. Calpine and EPSA request
clarification of the procedures for filing
and responding to change in status
reports to avoid uncertainty. EPSA
proposes that such clarification should
occur in a supplemental NOPR whereby
the comments in this NOPR and in the
supplemental NOPR can be considered
by the Commission. Further, EPSA
suggests that this reporting requirement
be an interim requirement pending final
issuance of a comprehensive market-
based rate authority framework in
Docket No. RM04—7-000 or another
comprehensive proceeding.149 Calpine
requests clarification of whether the
reports should be filed in the same
docket that originally granted market
based-rate authority, whether the
reports would be publicly noticed, and
whether the Commission intends to
respond to the reports if they raise no
concerns.150

Commission Conclusion

105. We are not persuaded by the
suggestions to increase the 30-day
period to a longer period of time,
whether 60 days, quarterly, or six
months. Thirty days appropriately
balances the amount of time the

142 pJMICC/IEU-Ohio at 14.

143NASUCA at 6.

144 Avista at 4.

145Tractebel at 6 (citing 18 CFR 292.207 (2004)).

146 EE| at 16—17; EPSA at 4; Powerex at 7; Xcel
at 9-10.

147 Duke at 9-10.

148 Avista at 4.

149EPSA at 10.

150 Calpine at 11.

applicant needs to prepare its filing
against our need for timely information
regarding changes in status that may
affect prices and markets. The
Commission finds the 30-day time
period an appropriate one in which to
receive information about a change in
status so as to enable the Commission to
effectively carry out our statutory
responsibility to oversee competitive
conditions in wholesale electricity
markets. For this reason, we are not
persuaded by the suggestion that we
require entities to file changes in status
concurrently with their EQRs. As
discussed above, quarterly reporting
would not provide the Commission with
information on market developments in
a sufficiently timely manner to perform
our statutory duties. Furthermore,
contrary to the suggestions of some
commenters, combining the change in
status reporting requirement with other
reporting requirements, e.g., EQRs,
would not create any efficiencies or
reduce the burden on either the
Commission or market-based rate
sellers. In particular, the Commission
has developed a specific electronic
format for reporting transactions in
EQRs 151 that would not accommodate
the range of events that constitute
changes in status.

106. We clarify that reports of changes
in status must be filed no later than 30
days after the legal or effective date of
the change in status, including a change
in ownership or control, whichever is
earlier. Parties are free to file reports of
prospective changes, but that filing must
contain the same information it would
if it had filed after the change in status.
We note that when performing the
Commission’s generation market power
screens, applicants are prohibited from
making forward-looking adjustments.

107. In response to a request for
additional information about the
processing of these reports, we clarify
that the report should be filed in the
same docket in which market-based rate
authority was granted, and it should be
served on the service list for that docket.
The report will be noticed, and a
comment period will be established.

Other Procedural Issues

Comments

108. BP Energy, EEI, EPSA and
FirstEnergy request that the Commission
clarify that change in status reports are
purely informational and that any
revisions or revocations to an entity’s
market-based rate authority will be
made pursuant to section 206

151 Revised Public Utility Filing Requirements,
Order No. 2001, 67 FR 31,043 (May 8, 2002), FERC
Stats. & Regs. 131,127 (Apr. 25, 2002).
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proceedings.152 With respect to the
burden of proof, Calpine recommends
that the public utility should have the
burden to demonstrate that it is still
entitled to market-based rates after the
change in status occurs and that if the
Commission or any party believes that
a report indicates that the basis for a
public utility’s market-based rates has
been undermined by the change in
status, there should also be a remedy
through a section 206 action.153

109. Powerex and SoCal Edison note
that the NOPR failed to address the
treatment of confidential and
commercially sensitive information, and
SoCal Edison requests that the
Commission clarify that it requires only
the minimal reasonable information
necessary.154

110. With respect to the procedural
rights of third parties, APPA and TAPS
argue that third parties should be
permitted to report known or expected
changes in status and that the
Commission should permit them the
opportunity to submit comments on
change in status reports. Those reports
meriting closer attention should result
in the Commission’s issuing a show
cause order asking the seller to justify
continuation of market-based rate
authority.155

111. Finally, Tractebel argues that the
Commission should provide the
opportunity for market-based rate sellers
that comply with the reporting
requirement, as well for protesters and
intervenors, to obtain a timely
“redetermination” or “‘reaffirmation” of
their market-based rate authority.156

112. Cinergy proposes that, for
purposes of regulatory certainty, the
Commission should commit to issue
orders on notices of changes in status
within 60 days of filing. Where an order
accepts for filing a change in status
report, such acceptance would be
deemed an acknowledgement by the
Commission that the reported event
does not affect the applicant’s market-
based rate authorization. Similarly, if
the Commission does not issue an order
within 60 days, any reported transaction
undertaken after such a 60-day period
that conforms materially to the
description of the transaction in the
notice should fall within a safe-harbor
and not trigger penalties, refunds or loss
of market-based rates.157

152 BP Energy at 3—4; EEI at 15; EPSA at 9;
FirstEnergy at 15-16.

153 Calpine at 12.

154 Powerex at 10.

155 APPA and TAPS at 2.

156 Tractebel at 7.

157 Cinergy at 21.

Commission Conclusion

113. In response to the requests above,
we will clarify the legal effect of a notice
of a change in status and the procedures
that the Commission will follow in
acting on notices of changes in status.
First, a notice of a change in status, like
the triennial update filing requirement,
is a filing made in compliance with the
terms and conditions under which the
Commission has granted market-based
rate authority. As discussed above, we
will require that the reporting
requirement be incorporated in the
market-based rate tariffs of each market-
based rate seller. Thus, a notice of
change in status is an integral part of the
market-based tariff, compliance with
which is a condition for the retention of
market-based rate authority. Consistent
with the Commission’s current practice,
the Commission will continue the same
procedures it has followed in processing
filings of changes in status. Namely, the
Commission will issue a notice of the
filing to provide an opportunity for
public comment. The filing will receive
a subdocket under the docket number in
which the seller originally received
market-based-rate authority. The
Commission, where appropriate, may
request additional information from the
market-based rate seller, institute a
section 206 investigation or inform the
parties that the Commission does not
intend to take any further action
regarding the change in status filing.

114. We further note that because a
notice of a change in status, like a
triennial update, is a compliance filing,
rather than a rate filing under section
205 of the FPA, the Commission is not
required to take action within 60 days.
Consequently, we will reject Cinergy’s
proposal to commit to issuing an order
on notices of a change in status within
60 days and to establish a safe harbor
where the Commission has not acted on
the filing within 60 days after receipt.
Further, the filing alone may not
provide sufficient information for the
Commission to make a definitive
finding regarding the impact of the
change in status on the filing entity’s
market-based rate authority, and the
Commission may require more than 60
days to gather the necessary
information. However, it is the
Commission’s intention to act on these
filings as expeditiously as possible.

115. With respect to the requests of
BP Energy, EEIl and FirstEnergy that the
Commission clarify that it will only
revoke or revise market-based rate
authority pursuant to a section 206
proceeding, we note that the
Commission’s long-standing policy, in
conformance with the FPA, has been to

do so pursuant to a section 206
proceeding,158 and we will not change
that policy here. In section 206
proceedings, the complainant or the
Commission bears the burden of proof.
Accordingly, we cannot change the
statutory burden in response to
Calpine’s request.159

116. Commission regulations set forth
the procedures for requesting special
treatment for confidential and
commercially sensitive information to
prevent public disclosure,16% and we do
not find it necessary to establish
additional procedures for such
information contained in a notice of a
change in status in response to the
requests of Powerex and SoCal Edison.

117. With respect to APPA’s and
TAPS’ concerns about the rights of third
parties, we clarify that nothing in this
final rule or the Commission regulations
adopted herein changes the rights of
third parties to file in response to a
notice of change in status or to file a
complaint pursuant to section 206.

Information Collection Statement

118. Office of Management and
Budget (OMB) regulations require OMB
to approve certain information
collection requirements imposed by
agency rule.161 The Commission
solicited comments on the
Commission’s need for this information,
whether the information will have
practical utility, the accuracy of
provided burden estimates, ways to
enhance the quality, utility and clarity
of the information to be collected, and
any suggested methods for minimizing
respondents’ burden, including the use
of automated information techniques.

119. Estimated Annual Burden to
satisfy the reporting requirement, the
Commission expects respondents to
submit a transmittal letter including a
description of the change in status and
a narrative explaining whether (and, if
so, how) this change in status reflects a
departure from the characteristics relied

158 See, e.g., Enron Power Marketing, Inc., 103
FERC 161,343 (2003), reh’g denied, 106 FERC
161,024 (2004); April 14 Order, 107 FERC 161,018
at P 201, 209.

159 |n addition, we note that we did not attempt
to alter this statutory allocation of the burden of
proof in the April 14 Order, as Calpine has
previously argued. In the April 14 Order, we stated
that failure of one of the generation market power
screens would establish a rebuttable presumption of
market power in the resulting section 206
proceeding. April 14 Order, 107 FERC 161,018 at
P 201. In the July 8 Order, we explicitly rejected
Calpine’s allegation there that we had
inappropriately shifted the statutory burden and
clarified that an applicant’s screen failure satisfied
the Commission’s initial burden of going forward
with evidence in the section 206 proceeding. July
8 Order, 108 FERC 161,026 at P 29-30.

16018 CFR 388.112 (2004).

1615 CFR 1320.11 (2004).
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upon by the Commission in originally
granting the seller market-based rate
authority. The Commission estimates

that, on average, it will take respondents
six hours per response and that
approximately 25 percent of current

market-based rate sellers would
experience a change in status in any
given year.

- Number of Number of Number of Total annual
Data collection respondents hours responses hours
FERGCA516 ...ttt ettt h ettt et ekt b e nab et e nbe e an 1,238 6 .20 1,486

Title: Electric Rate Schedules and
Filings, Reporting Requirement for
Changes in Status For Public Utilities
With Market-Based Rate Authority
(FERC-516).

Action: Proposed collection.
OMB Control No.: 1902—0096.

Respondents: Businesses or other for
profit.

Frequency of Responses: On occasion.

Necessity of Information: The
proposed regulations will revise market-
based rate sellers’ reporting obligation
and are intended to ensure that rates
and terms of service offered by market-
based rate sellers remain just and
reasonable.

Internal Review: The Commission has
reviewed the proposed amendment to
its regulations to establish a reporting
obligation for changes in status and has
determined that these regulations are
necessary to ensure just and reasonable
rates. These regulations, moreover,
conform to the Commission’s plan for
efficient information collection,
communication, and management
within the electric utility industry. The
Commission has assured itself, by
means of internal review, that there is
specific, objective support for the
burden estimates associated with the
information/data retention
requirements.

120. Interested persons may obtain
information on the reporting
requirements by contacting: Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
Attention: Michael Miller, Office of the
Executive Director, phone: (202) 502—
8415, fax: (202) 273-0873, e-mail:
michael.miller@ferc.gov. Comments on
the proposed requirements of the
subject rule may also be sent to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Washington, DC 20503,
Attention: Desk Officer for the Federal
Energy Regulatory Commission, phone:
(202) 395-4650.

Comments
121. DOJ contends that the

preparation of the transmittal letter may
take more than six hours to prepare and

may impose significant costs on
applicants.162

Commission Conclusion

122. The estimate contained in the
NOPR of the time necessary to comply
with the reporting requirement is an
average. While such a letter may take
more than six hours in some cases, we
believe that in most cases compliance
will take substantially less time. As we
explain above, the more significant
events triggering the reporting
requirement will also trigger other
reporting requirements, e.g., a section
203 application. In such a case, market-
based rate sellers may incorporate by
reference the related filing, and
compliance with the change in status
reporting requirement accordingly
would require a minimal amount of
time to prepare.

Environmental Analysis

123. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.163 The Commission has
categorically excluded certain actions
from this requirement as not having a
significant effect on the human
environment. Included in the exclusion
are rules that are clarifying, corrective,
or procedural or that do not
substantially change the effect of the
regulations being amended.164 Thus, we
affirm the finding we made in the NOPR
that this final rule is procedural in
nature and therefore falls under this
exception; consequently, no
environmental consideration would be
necessary.

Regulatory Flexibility Act Certification

124. The Regulatory Flexibility Act of
1980 (RFA) 165 generally requires a
description and analysis of final rules
that will have significant economic
impact on a substantial number of small

162US DOJ at 11-12.

163 Regulations Implementing the National
Environmental Policy Act, Order No. 486, 52 FR
47,897 (Dec. 17, 1987), FERC Stats. & Regs. 130,783
(Dec. 10, 1987).

16418 CFR 380.4(a)(2)(ii)(2004).

1655 U.S.C. 601-612 (2000).

entities.166 The Commission is not
required to make such analyses if a rule
would not have such an effect.

125. The Commission concludes that
the final rule would not have such an
impact on small entities. Based on past
experience, most of the sellers having
changes in status that would likely
trigger a filing under the proposed
regulations would be entities that do not
meet the RFA’s definition of a small
entity. Therefore, the Commission
certifies that this final rule will not have
a significant economic impact on a
substantial number of small entities.

Document Availability

126. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s Home Page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5 p.m. eastern time) at 888 First
Street, NE., Room 2A, Washington, DC
20426.

127. From FERC’s Home Page on the
Internet, this information is available in
the Commission’s document
management system, eLibrary. The full
text of this document is available on
eLibrary in PDF and Microsoft Word
format for viewing, printing, and/or
downloading. To access this document
in eLibrary, type the docket number
excluding the last three digits of this
document in the docket number field.

128. User assistance is available for
eLibrary and the FERC’s Web site during
normal business hours. For assistance,
please contact FERC Online Support at
1-866-208-3676 (toll free) or 202-502—

166 The RFA definition of “small entity” refers to
the definition provided in the Small Business Act,
which defines a ““‘small business concern” as a
business which is independently owned and
operated and which is not dominant in its field of
operation. 15 U.S.C. 632 (2000). The Small Business
Size Standards component of the North American
Industry Classification System defines a small
electric utility as one that, including its affiliates,
is primarily engaged in the generation,
transmission, and/or distribution of electric energy
for sale and whose total electric output for the
preceding fiscal years did not exceed 4 million
MWh. 13 CFR 121.201 (Section 22, Utilities, North
American Industry Classification System, NAICS)
(2004).
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6652 (e-mail at
FERCOnNlineSupport@FERC.gov), or the
Public Reference Room at 202-502—
8371, TTY 202-502-8659 (e-mail at
public.referenceroom@ferc.gov).

Effective Date and Congressional
Notificiation

This Final Rule will take effect March
21, 2005. The Commission has
determined with the concurrence of the
Administrator of the Office of
Information and Regulatory Affairs of
the Office of Management and Budget,
that this rule is not a major rule within
the meaning of section 251 of the Small
Business Regulatory Enforcement
Fairness Act of 1996.167 The
Commission will submit the Final Rule
to both houses of Congress and the
General Accounting Office.168

List of Subjects in 18 CFR Part 35

Electric power rates, Electric utilities,
Reporting and recordkeeping
requirements.

By the Commission.
Linda Mitry,
Deputy Secretary.

n In consideration of the foregoing, the
Commission amends part 35, Chapter I,
Title 18 of the Code of Federal
Regulations, as set forth below:

PART 35—FILING OF RATE
SCHEDULES AND TARIFFS

n 1. The authority citation for part 35
continues to read as follows:

Authority: 16 U.S.C. 791a—-825r, 2601—-
2645; 31 U.S.C. 9701; 42 U.S.C. 7101-7352.

n 2.1n 835.27, paragraph (c) is added to
read as follows:

§35.27 Power sales at market-based rates.
* * * * *

(c) Reporting requirement. Any public
utility with the authority to engage in
sales for resale of electric energy in
interstate commerce at market-based
rates shall be subject to the following:

(1) As a condition of obtaining and
retaining market-based rate authority, a
public utility with market-based rate
authority must timely report to the
Commission any change in status that
would reflect a departure from the
characteristics the Commission relied
upon in granting market-based rate
authority. A change in status includes,
but is not limited to, each of the
following:

(i) Ownership or control of generation
or transmission facilities or inputs to
electric power production other than
fuel supplies, or

167 See 5 U.S.C. 804(2) (2000).
168 See 5 U.S.C. 801(a)(1)(A) (2000).

(ii) Affiliation with any entity not
disclosed in the application for market-
based rate authority that owns or
controls generation or transmission
facilities or inputs to electric power
production, or affiliation with any entity
that has a franchised service area.

(2) Any change in status subject to
paragraph (c)(1) of this section must be
filed no later than 30 days after the
change in status occurs.

[FR Doc. 05-3040 Filed 2—-17-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 157

[Docket No. RM05-1-000; Order No. 2005;
110 FERC 161,095]

Regulations Governing the Conduct of
Open Seasons for Alaska Natural Gas
Transportation Projects

Issued: February 9, 2005.
AGENCY: Federal Energy Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission is amending its
regulations to establish requirements
governing the conduct of open seasons
for proposals to construct Alaska natural
gas transportation projects. This final
rule fulfills the Commission’s
responsibilities to issue open season
regulations under section 103 of the
Alaska Natural Gas Pipeline Act (the
Act), enacted on October 13, 2004.
Section 103(e)(1) of the Act directs the
Commission, within 120 days from
enactment of the Act, to promulgate
regulations governing the conduct of
open seasons for Alaska natural gas
transportation projects, including
procedures for allocation of capacity. As
required by section 103(e)(2) of the Act,
these regulations include the criteria for
and timing of any open season, promote
competition in the exploration,
development, and production of Alaska
natural gas, and for any open seasons for
capacity exceeding the initial capacity,
provide for the opportunity for the
transportation of natural gas other than
from the Prudhoe Bay and Point
Thomson units.

DATES: Effective Dates: The rule will
become effective May 19, 2005.

FOR FURTHER INFORMATION CONTACT:
Whit Holden, Office of the General
Counsel, (202) 502-8089,
edwin.holden@ferc.gov. Richard Foley,

Office of Energy Projects, (202) 502—

8955, richard.foley@ferc.gov. Federal

Energy Regulatory Commission, 888

First Street, NE., Washington, DC 20426.

SUPPLEMENTARY INFORMATION:

Before Commissioners: Pat Wood, Ill,
Chairman; Nora Mead Brownell, Joseph
T. Kelliher, and Suedeen G. Kelly.

1. The Federal Energy Regulatory
Commission is amending its regulations
to establish requirements governing the
conduct of open seasons for capacity on
proposals to construct Alaska natural
gas transportation projects. This Final
Rule fulfills the Commission’s
responsibilities to issue open season
regulations under section 103 of the
Alaska Natural Gas Pipeline Act (the
Act), enacted on October 13, 2004.1
Section 103(e)(1) of the Act directs the
Commission, within 120 days from
enactment of the Act, to promulgate
regulations governing the conduct of
open seasons for Alaska natural gas
transportation projects, including
procedures for allocation of capacity. As
required by section 103(e)(2) of the Act,
these regulations (1) include the criteria
for and timing of any open season, (2)
promote competition in the exploration,
development, and production of Alaska
natural gas, and (3) for any open seasons
for capacity exceeding the initial
capacity, provide for the opportunity for
the transportation of natural gas other
than from the Prudhoe Bay and Point
Thomson units.

2. As Congress has recognized,
construction of a natural gas pipeline
from the North Slope of Alaska to
markets in the lower 48 states is in the
national interest and will enhance
national energy security by providing
access to the significant gas reserves in
Alaska to meet anticipated demand for
natural gas. A successful Alaska natural
gas transportation project will have to
overcome a variety of significant
logistical and procedural obstacles. The
Commission strongly believes that it is
in the mutual interest of the parties
interested in such a project to reach a
common understanding, in order to
support a proposal that meets their
needs and those of the Nation. To that
end, the Commission urges the parties
to expend their efforts in negotiation,
compromise, and project development,
such that this vital project can become
a reality.

Background

3. Under the Act, Congress mandated
the expedited processing by the
Commission of any application for an
Alaska natural gas transportation

1public Law 108-324, October 13, 2004, 118 Stat.
1220.
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project, namely any natural gas pipeline
that carries natural gas derived from that
portion of Alaska lying north of 64
degrees north latitude to the border
between Alaska and Canada. The Act
specifically directs the Commission to
prescribe the rules which will apply to
any open season held for the purpose of
acquiring capacity on any Alaska
natural gas transportation project,
including the criteria for allocating
capacity among competing bidders.

4. In response to the Act’s directive,
on November 15, 2004, the Commission
issued in Docket No. RM05-1-000 a
Notice of Proposed Rulemaking (NOPR)
containing the Commission’s proposed
Alaska natural gas transportation project
open season regulations as a new
subpart B to part 157 of the
Commission’s regulations (69 FR 68106,
Nov. 23, 2004). The NOPR stated that
comments were to be filed by December
17, 2004, and that the Commission
intended to issue the final regulations
by February 10, 2005, in order to
comply with the Act’s 120-day deadline.

5. The Commission held a public
technical conference in Anchorage,
Alaska on December 3, 2004 to develop
a record in this proceeding. At the
conference, speakers including Alaska
elected officials, Alaskan Natives,
representatives of potential project
sponsors, representatives of potential
shippers, and representatives from other
agencies or affected enterprises or the
general public presented their views on
the NOPR and related issues. A
transcript of the technical conference
was filed in the record in this
proceeding.2

6. Before the NOPR was issued, the
Commission received comments and
suggested open season requirements
from several interested parties,
including BP, ConocoPhillips, and
ExxonMobil (North Slope Producers),3
other natural gas producers, potential
project sponsors, and members of the
Alaska legislature. In addition to the
pre-NOPR comments and technical
conference presentations, comments
were filed by 25 interested parties.# One
group of commenters, including the
North Slope Producers, who together
own the majority of proven gas reserves
on Alaska’s North Slope at Prudhoe Bay

2The Commission received, on December 23,
2004, January 10, 2005, and February 2, 2005, three
motions to correct the transcript. The Commission
approves the proposed corrections and incorporates
them into the record of this proceeding.
Commenters at the technical conference are listed
in the Appendix.

3The short-form names used for commenters and
other abbreviations used in this order are listed in
the Appendix.

4These commenters are also listed in the
Appendix.

and Point Thomson, and several
pipeline companies (TransCanada,
MidAmerican/AGTA, and Enbridge) are
potential sponsors of an Alaska natural
gas transportation project. Another
group of commenters is made up of
entities with Alaska-based interests 5,
including elected officials. Yet another
definable group consists of potential
shippers, including explorers and
producers other than the North Slope
Producers, marketers, local distribution
companies, power generators, and
industrial end users.

Overview of Regulatory Approach

7. The comments filed in response to
the NOPR are discussed at length below,
broken down by specific issues.
However, broadly speaking, several
commenters, led by the North Slope
Producers, MidAmerican/AGTA, and
TransCanada, expressed general support
for the Commission’s approach in
developing the proposed regulations in
the NOPR.6 These commenters perceive
the proposed regulations as being not
overly prescriptive, yet providing a fair
and open process to obtain capacity on
an Alaska pipeline on a non-
discriminatory, non-preferential basis.
As potential shippers, these commenters
are encouraged that the proposed rules
permit the sponsors the flexibility to
design and conduct the initial and
expansion open seasons. They claim
that such flexibility is important in
helping a project sponsor properly size
the pipeline and satisfy the demands of
financers.

8. A number of the commenters,
however, fault the Commission for not
proposing detailed rules regarding
certain elements of the open season,
including timing of the open season,
and the criteria for evaluating bids and
allocating capacity in the event capacity
on the proposed project is
oversubscribed. These commenters
claim that the Commission has deferred
to the project sponsors too much of the
responsibility of establishing the criteria
for and timing of open seasons for
Alaska projects. In addition,
commenters whose interests are tied to
the State of Alaska claim that the
proposed rules ignore the requirements
of section 103(g) regarding in-state
needs for natural gas.” Potential project
sponsors favor the flexibility they
believe is provided in the proposed

5This group includes AOGCC, ANGDA, Alaska,
Alaska Legislators, Arctic Slope and Doyon.

6 AGA and Northwest Industrial Gas Users also
stated general support for the NOPR’s proposed
rules.

7This section of the Act requires a certificate
holder for an Alaska project to demonstrate that it
has conducted a study of Alaska in-state needs.

rules in order to appropriately develop
an Alaska natural gas transportation
project. Other interested parties express
concern that the North Slope Producers,
either as project sponsors or as
producers whose reserves will support
the initial development of the project,
will use that flexibility to develop open
season rules to accommodate their own
interests, to the exclusion and detriment
of other explorers, developers and
producers of Alaska natural gas, as well
as of those seeking access to the
pipeline for in-state natural gas
demands.

9. As explained in the NOPR, there
are no current Commission regulations
respecting open seasons. To date, the
Commission’s policy, developed
through its orders and opinions, is that
all new interstate pipeline construction
be preceded by a non-discriminatory
“‘open season’ process through which
potential shippers may seek and obtain
firm capacity rights. Congress has
determined that it is necessary to
formalize this Commission policy with
specific regulations governing the
conduct of open seasons for an Alaska
natural gas transportation project.
Indeed, the tremendous size, scope, and
cost of an Alaskan pipeline, the long
lead-time needed for such a project,
environmental sensitivities, and the
competitive conditions that are unique
to such a project warrant special
consideration and oversight. In
addition, Congress specifically required
that the open season regulations
promote competition in the exploration,
development, and production of Alaska
natural gas and, as to any open season
for expansion of the initial capacity of
any Alaska natural gas transportation
project, the Commission’s regulations
are to specifically provide the
opportunity for gas other than Prudhoe
Bay and Point Thomson production to
have access to the pipeline.

10. As revealed in detail in the
comments to the NOPR, there are
complex, competitive conditions
surrounding an Alaska natural gas
transportation project, which are
intensified by the generally agreed upon
fact that there will be only one such
pipeline for the foreseeable future. The
North Slope Producers hold the proven
reserves that may be able to support the
initial construction of the project, and
may now be in a position to make long-
term capacity commitments to the
project. Other producers and explorers,
whose potential gas reserves are not yet
commercially developed, may not
currently be in a position to do so.
Instead, they anticipate a need for
capacity some time in the future, and
express reluctance to make the large
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investment required to explore for and
develop Alaska gas without being
reasonably assured that they will have
access to pipeline capacity when their
gas is ready to move to market. Shippers
seeking to move gas only within the
State of Alaska for in-state uses may also
seek pipeline capacity. While the North
Slope Producers anticipate paying rates
covering the costs of transportation
through the entire project, shippers
planning to make deliveries in Alaska
likely will seek mileage-based or zone
rates.

11. We have striven in this rule to
balance the need to allow project
sponsors the flexibility to develop and
bring to market Alaska natural gas with
the equally compelling needs to ensure
fair competition in the transportation
and sale of natural gas, promote the
development of natural gas resources in
addition to those in the North Slope,
and consider Alaskan in-state
requirements. As discussed in more
detail below, we are not inclined to
impose open season rules that prescribe
such details as when open seasons must
occur and precise criteria to be used in
evaluating bids and allocating capacity.
To do so could potentially unduly limit
a prospective sponsor’s ability to design
and finance a viable project, and thereby
add to the already-daunting challenges
that face an Alaska natural gas
transportation project sponsor.

12. At the same time, however, we are
well aware of the risks to competition
imposed by a project that is owned or
primarily sponsored by a small group.
Thus, we are imposing strict
requirements on all proposals, and
particularly on affiliate-owned projects,
with respect to the public disclosure of
information, to ensure that there is a
level playing-field. As we discuss
below, we will require applicants for an
Alaska pipeline project to provide
detailed information as to project
design, how capacity is to be allocated,
and proposed rates, terms and
conditions. This will allow us to be in
a position to monitor whether
competition for capacity is fair. In
addition, while we are permitting pre-
subscription for ““anchor” shippers,8 we
are requiring that contracts with such
shippers be made publicly available,
and that all shippers seeking the same
type of capacity be offered service on
the same terms and conditions. We will
keep these considerations in mind, not
only during an open season, but also
during our consideration of any

8 Anchor shipper(s) as used in the natural gas
industry means one or a very few shippers with
very large, significant volumes of natural gas that
will financially support the initial design and cost
of a project.

application for an Alaska natural gas
transportation project placed before us.

13. Furthermore, we will bear in mind
the concerns expressed by the non-
North Slope producers in considering
expansion issues. Thus, we will look to
see whether a proposed pipeline is
designed not only to meet immediate
needs, but also to provide a reasonable
opportunity for access to low-cost
expansion capacity. Also, as discussed
below, we will look, with the
constraints of the Act in mind, to
determine that rates for expansion
capacity are set at levels that will
promote competition in exploration and
development of Alaska natural gas, not
just protect the interests of initial
shippers.

14. In addition to the careful scrutiny
we will give to any Alaska pipeline
proposal, the need to provide explorers
and developers of Alaska natural gas
with reasonable assurances that they
will have access to capacity on any
Alaska natural gas pipeline can be met
through existing Commission oversight
authority and certificate authorization
authority, as supplemented, enhanced,
and guided by the findings and
requirements of this final rule, the NGA,
and the Act. Any complaints regarding
these Alaska project issues can be
addressed through several ways,
including the Commission’s Dispute
Resolution Service, the Enforcement
Hotline, or the Commission’s Fast Track
complaint process which, under the
final rule, will have automatic
application to complaints involving any
Alaska natural gas transportation open
season.

15. Moreover, under section 157.33,
any application for a certificate of
public convenience and necessity for a
proposed Alaska natural gas
transportation project must include a
demonstration that the applicant has
conducted an open season for capacity
on its proposed project in accordance
with the requirements of this subpart,
and failure to provide the requisite
demonstration will result in an
application being rejected as
incomplete. This provision will provide
a strong disincentive to discriminatory
or unduly preferential conduct. Finally,
although not required, project sponsors
have the option of seeking Commission
pre-approval of a proposed notice of
open season.

16. The Commission stated in the
NOPR that its goal was to design an
open season process that provides non-
discriminatory access to capacity on any
Alaska natural gas transportation project
and, at the same time, allows sufficient
economic certainty to support the
construction of the pipeline and thereby

provide a stimulus for exploration,
development, and production of Alaska
natural gas. It has been suggested that
the Commission’s stated goal
improperly emphasizes the importance
of providing certainty to project
sponsors to facilitate construction of the
project, when instead the Commission
should focus on providing as much
regulatory certainty as possible to
natural gas explorers.® However,
providing the economic certainty to
support the building of an Alaska
natural gas transportation project and
promoting competition in the
exploration and development and
production of Alaska natural gas are not
mutually exclusive goals. We conclude
that emphasizing economic certainty to
explorers, without balancing the similar
needs of potential project sponsors,
would overlook the Act’s overall
objective of facilitating the timely
development of an Alaska natural gas
transportation project, and to bring
Alaskan natural gas to markets in Alaska
and in the lower 48 states. Thus, we
believe that the balanced approach we
are taking here is appropriate.

17. In the Commission’s view,
exploration, development, and
production of Alaska natural gas are
best served by having a pipeline built
and by ensuring that all potential initial
and future shippers are able to obtain
access on that pipeline under non-
discriminatory, non-preferential terms.
This rule will provide the framework for
an open season process that will
provide reasonable flexibility to
pipeline sponsors, while ensuring
sufficient exchange of information and
regulatory oversight to ensure that the
goal of fair, open competition in the
transportation and sale of natural gas is
met.

Section-by-Section Analysis of Final
Rule

A. Purpose—Section 157.30

18. Proposed § 157.30 sets out the
purpose of subpart B. That purpose is to
establish rules for the conduct of any
open season on any Alaska natural gas
transportation project. Section 103(e)(2)
of the Act provides that these
regulations must include the criteria for
and timing of any open season, promote
competition in the exploration,
development, and production of Alaska
natural gas, and, for any open seasons
for capacity exceeding the initial
capacity, provide for the opportunity for
the transportation of natural gas other

9 See Comments of Shell USA, filed December 17,
2004, at 2. This belief is shared by a number of
commenters aligned with the non-North Slope
explorers and producers of Alaska gas.
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than from the Prudhoe Bay and Point
Thomson units.10

19. The Commission is adopting
§157.30 with certain changes
recommended by Alaska for purposes of
clarity. Specifically, the revised section
makes clear that the regulations apply to
open seasons ‘‘for the purpose of
making binding commitments for the
acquisition of initial or voluntary
expansion capacity’” on any Alaska
natural gas transportation project. We
see no need to change the description of
the purpose of the subpart from being
*‘to establish the procedures for” an
open season to being to “prescribe the
rules,” as recommended by Alaska.

B. Definitions—Section 157.31

20. Proposed 8§ 157.31 defines the
terms “‘Alaska natural gas transportation
project” and “Commission.” ANGDA
maintains that the definition of ““Alaska
natural gas transportation project”
should be expanded to include a project
involving “a liquid natural gas project to
transport liquefiable natural gas from
Southcentral Alaska to the West Coast
states.” ANGDA bases its proposed
amendment on a November 18, 2004
amendment to section 116 of the Act
whereby Congress included an entity
determined to be qualified to construct
and operate a liquefied natural gas
project to transport liquefied natural gas
from Southcentral Alaska to the West
Coast states as a “‘qualified
infrastructure project” for purposes of
obtaining a loan guarantee. The
amendment ANGDA relies on did not
expand, much less refer to, the
definition of an ““Alaska natural gas
transportation project.” Consequently,
the Commission finds no basis to
conclude that Congress intended to
include any liquefied natural gas project
within the meaning of “‘Alaska natural
gas transportation project.”

21. While the NOPR’s definition of
“Alaska natural gas transportation
project” is consistent with the Act’s
definition of that term, it does not fully
define that term as it is defined in the
Act. To be precise, the Commission is
revising §157.31 at §157.31(a) to adopt
the full statutory definition of that term.
Additionally, the Commission is
including for clarity new § 157.31(c),
defining the term ““voluntary
expansion.”

C. Applicability—Section 157.32

22. The NOPR proposes that the open
season regulations are to apply to any
application to the Commission for a

10 The Prudhoe Bay and Point Thomson units are
gas fields located on Alaska’s North Slope with a
total of approximately 35 Tcf of known gas reserves.

certificate of public convenience and
necessity or other authorization for an
Alaska natural gas transportation
project, whether filed pursuant to the
Natural Gas Act, the Alaska Natural Gas
Transportation Act of 1976, or the
Alaska Natural Gas Pipeline Act, and to
applications for expansion of such
projects. The proposed regulation also
provides that the open season
regulations do not apply to involuntary
expansions pursuant to section 105,
unless the Commission expressly so
provides.

23. Alaska proposes language in the
final rule that provides that the open
season regulations will apply ““to any
Alaska Natural Gas Transportation
Project for which a certificate of public
convenience and necessity is sought
pursuant to section 7 of the NGA and
section 103 of the Alaska Natural Gas
Pipeline Act.” 11 However, Alaska does
not explain the basis for its proposed
definition.

24. Section 102(2) of the Act defines
an Alaska natural gas transportation
project to include projects authorized
under either the Alaska Natural Gas
Transportation Act of 1976 or the
Alaska Natural Gas Pipeline Act. Since
the proposed regulation is consistent
with this definition, the Commission
sees no reason to amend it.

D. Requirement for Open Season—
Section 157.33

25. Proposed 8§ 157.33 requires that
any application for a certificate of
public convenience and necessity for a
proposed Alaska natural gas
transportation project include a showing
that the applicant conducted an open
season for capacity on its proposed
project that fully complies with the
requirements of this subpart. To ensure
compliance with this requirement,
proposed § 157.33 provides that any
application lacking such a showing will
be dismissed as deficient.

26. One of the questions that the
Commission posed in its NOPR was
whether the Commission should allow
pre-subscribed, reserved capacity such
as was allowed in connection with open
seasons for certain new Outer
Continental Shelf (OCS) pipeline
facilities.

27. Several commenters, including
TransCanada, Alliance, the North Slope
Producers, Enbridge, Doyon, and
MidAmerican/AGTA state that the
Commission should allow pre-
subscribed capacity for an Alaska
natural gas transportation project.
TransCanada and the North Slope

11See Comments of the State of Alaska regarding
§157.32.

Producers state that the open season
rules should allow for options such as
pre-subscription agreements that will
encourage or facilitate the successful
development of an Alaska pipeline
project. They believe that pre-
subscription might grant the flexibility
to sponsors and shippers that is
required in view of the size, expense,
risk, and long lead time involved in an
Alaska project. Enbridge is convinced
that these factors call for pre-
subscription.

28. However, the supporters of pre-
subscription also comment that steps
can or should be taken in order to
ensure that other shippers have the
opportunity to obtain capacity on a non-
discriminatory basis through an open
season process. TransCanada, for
instance, describes a situation where the
sponsor enters into binding prearranged
precedent agreements with ‘““backstop”
or “transition” shippers who commit to
sign firm transportation agreements if
no other shipper comes forward, but
who agree to lower their capacity
commitments to pre-agreed levels to
allow the inclusion of other shippers
who tender qualifying bids during the
open season. In a similar fashion,
MidAmerican/AGTA states that the
open season rules should permit
transportation commitments allowing
pre-subscribed capacity to be prorated
down to a minimum threshold level to
allow others to obtain capacity in the
event the total requested capacity
exceeds design capacity.

29. Enbridge is confident that, even
with pre-subscription, an open season
conducted under the safeguards and
transparency provided by the
Commission’s proposed rules will result
in a pipeline designed to enable every
creditworthy shipper to obtain the long-
term capacity it needs. However,
Enbridge claims that there can be no
Alaska natural gas transportation project
without the full, binding commitment of
the North Slope Producers. Alliance is
also a strong believer in the potential
usefulness of pre-subscribed capacity in
facilitating the development of an
Alaska pipeline. However, also
recognizing that the open season rules
must promote competition in the
exploration, development and
production of Alaska gas, Alliance
claims that limits could be placed on
the amount of capacity available for pre-
subscription, or that pre-subscription
could be reserved for initial open
seasons only.

30. Another group of commenters
prefers that the Commission not allow
pre-subscription of capacity and asks
that if it is permitted, limitations and
conditions be imposed in order to
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ensure that capacity is still available to
prospective shippers which do not
participate in pre-arranged agreements.
These commenters include Anadarko,
Alaska, Calpine and ChevronTexaco.

31. Anadarko argues that if the final
rule approves the use of pre-
subscription agreements, they must be
subject to the outcome of the open
season, and that potential bidders in the
open season should be offered the same
terms and conditions as the pre-
subscribing shippers. Anadarko states
that there are two distinct types of
prospective shippers on an Alaska
natural gas transportation project—the
North Slope Producers and the
explorers and producers of unproven or
undeveloped Alaska natural gas—who
are in long-term competition for the
pipeline’s capacity, and that pre-
subscription favors the major producers
to the detriment of those developing
competing reserves. Second, Anadarko
contends that there are circumstances
that distinguish the situation in Alaska
from that existing in the OCS cases cited
in the NOPR, including the fact that the
OCS cases involved the transportation
of specific reserves and entailed
unusual costs and risks, whereas the
situation in Alaska calls for a pipeline
that will access all Alaska gas, and that
risk has been substantially reduced by a
massive federal loan guarantee.
Moreover, states Anadarko, the Act calls
for mandatory open seasons for capacity
on an Alaska natural gas transportation
project. Consequently, Anadarko asserts
that the final open season rules must
require that pre-subscribed capacity
must be subject to the outcome of the
open season, and if the proposed project
is oversubscribed, the project sponsors
must either revise the project’s capacity
to accommodate all bids or fairly prorate
all the capacity.

32. Alaska would also prefer that the
final open season rules prohibit pre-
subscribed capacity because of its
potential to limit the amount of capacity
in the open season. If pre-subscription
is permitted, Alaska, like Anadarko,
states that all parties should be able to
obtain capacity on the same terms and
conditions, and if the project is
oversubscribed, all capacity should be
pro-rated equally. ChevronTexaco has a
similar view, stating that so long as the
pre-subscription represents only a
minimum commitment needed to
construct a project, with the
understanding that the project will be
enlarged as a result of matching bids in
the open season, and so long as pre-
subscribed capacity and open season
capacity are allocated on the same basis,
the Act’s open season goals are met.
Calpine points out the same

circumstances as Anadarko did in
distinguishing an Alaska natural gas
transportation project from the OCS
facilities referred to the NOPR.
However, to facilitate the ultimate
development of an Alaska natural gas
transportation project, Calpine is
agreeable to allowing pre-subscribed
capacity that will be subject to an
allocation procedure in the event
capacity is oversubscribed.

33. Alaska Legislators and Arctic
Slope oppose any pre-subscription.
Arctic Slope asserts that 100 percent of
the capacity of an Alaska natural gas
transportation project must be made
available on a non-discriminatory, open
access basis to all potential shippers;
therefore, the open season rules should
prohibit pre-subscriptions. Alaska
Legislators state that the Act requires
the Commission alone to establish the
open season procedures for awarding
initial and expansion capacity on an
Alaska natural gas transportation
project. Moreover, since Congress
mandates that these open season
regulations promote competition in the
exploration, development, and
production of Alaska natural gas, Alaska
Legislators contend that the project
must be developed in a manner that
maximizes the number of exploration
and production companies able to
participate in an open season and
compete for capacity on the pipeline.
The only way this can be done,
according to Alaska Legislators, is by
requiring that 100 percent of the initial
and expansion capacity be awarded
solely through a public open season.
Alaska Legislators support their view by
stating, like Anadarko and Calpine, that
the OCS cases cited in the NOPR
involved specific instances of
individual pipeline construction
proposals, and citing cases in which the
Commission disapproved procedures
outside of an open season and required
transparent open seasons as the vehicle
by which new pipeline capacity is
obtained.12

34. The Commission recognizes that
the expense, risk, and long lead time
involved in developing an Alaska
natural gas transportation project justify
allowing project sponsors the flexibility
to enter into pre-subscription
agreements with the North Slope
Producers and any other shippers who
are currently in a position to support the
project with long-term capacity
commitments. We do not view the
federal loan guarantees as reducing the

12\Wyoming-California Pipeline Co., 50 FERC
161,070 (1990); TransColorado Pipeline Co., 53
FERC 161,421 (1991); and Colorado Interstate Gas
Co., 56 FERC 61,015 (1991).

risk of an Alaska project to a level where
pre-subscription should not be allowed,
nor do we see pre-subscription as
inherently anti-competitive.

35. Based on the foregoing, we will
permit pre-subscription in order to
facilitate the development of an Alaska
natural gas transportation project. In
order to ensure that all other potential
shippers will have an equal opportunity
to obtain access to capacity on the
project in the open season, we are
requiring in the final rule that any and
all pre-subscription agreements be made
public within ten days of their
execution, and that capacity on the
proposed project will be offered to all
prospective qualifying shippers on the
same rates, terms and conditions as
contained in the pre-subscription
agreements. In the event that there are
pre-subscription agreements with
varying rates, terms and conditions, all
prospective qualifying shippers shall
have the option of choosing among the
several agreements which one they wish
to accept. We note, however, that the
justification for allowing pre-
subscription may not be as compelling
in the case of any expansion, since the
major hurdles to developing the project
in the first instance will have been
overcome. Therefore, we will limit our
authorization to provide for pre-
subscribed initial capacity only.13

36. Much attention is given in the
comments to concerns over potential
discrimination and preference in
allocating capacity in the event that the
proposed Alaska pipeline project is
oversubscribed, whether or not pre-
subscription is allowed. While these
concerns can best be addressed by
designing a proposed project such that
it meets the capacity needs of all
shippers who are prepared to enter into
binding agreements, we nonetheless
will use our regulatory authority to
protect against undue discrimination or
undue preference in capacity allocation.

37. As discussed below, the
Commission is holding to the regulatory
approach taken in the NOPR which
allows project sponsors to (subject to
our subsequent review) develop the
methodology by which they will
allocate capacity in the event of
oversubscription of a project not
supported by precedent agreements.
However, in the case of pre-subscribed
capacity, the Commission will require

13 Future requests and open seasons for voluntary
expansion capacity after the pipeline is in service
will be controlled by procedures spelled out in the
Alaska pipeline’s approved FERC gas tariff, while
involuntary expansion capacity will be controlled
by the requirements of section 105 of the Act and
any rules that the Commission may issue in the
future governing such expansions.
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that the project sponsors must either
revise the project’s capacity to
accommodate all qualified bids or
prorate only the capacity that was
subject to the pre-subscription
agreements or was bid for in the open
season on the same rates, terms and
conditions as any of the pre-
subscription agreements. The
Commission has chosen this solution for
several reasons. First, the parties most
certain to be pre-subscription shippers
are the North Slope Producers, who will
be in a position of control over the
proposed project’s design, either as
project sponsors or as owners of the
reserves that support the project.
Second, by their own estimate, the
North Slope Producers assert that the
initial pipeline can be designed to
accommodate all qualified bids.14
Consequently, the Commission believes
that it is appropriate that entities
involved in pre-subscription bear the
risk that their capacity will be
reallocated in the event that the project
is undersized.

38. Anadarko proposes to add to this
section a provision that, when read in
the context of its other proposed rules,
would prohibit any pre-subscription
agreements. Alaska also proposes
language that would lead to that result.
As discussed herein, the Commission is,
with appropriate limitations, allowing
pre-subscription, and is amending
§157.33 accordingly. Moreover, the
Commission is satisfied that modifying
§157.33 to provide that any application
lacking a showing that the open season
regulations have been fully complied
with will be rejected as deficient will
ensure compliance with the open season
requirements. Alaska proposes to also
include in this section a provision
requiring that open seasons be
conducted without undue
discrimination or preference in the
rates, terms, or conditions of service.
The Commission is expanding § 157.35
to include language similar to that
suggested by Alaska.

E. Notice of Open Season—Section
157.34

39. The criteria for and timing of
Alaska natural gas transportation project
open seasons are spelled out in
proposed 8§ 157.34. This proposed
regulation received the most attention in
comments. For clarity and convenience,
the comments are broken down and
grouped by the topics listed below.

14 As noted, infra, the North Slope Producers state
that it will require 50 Tcf of gas to keep a 4 to 4.5
Bcf pipeline full for 30 years, and any Alaska
pipeline will be designed to be economically
expandable to 6 Bcf/d, which would accommodate
an additional 15 Tcf over 30 years.

i. Open Season Timing and Duration

40. Proposed § 157.34 sets forth the
criteria for and timing of Alaska project
open seasons. Proposed § 157.34(a)
provides for public notice of an open
season at least 30 days prior to the
commencement of the open season
through methods including postings on
Internet websites, press releases, direct
mail solicitations, and other advertising.
The Commission believes that such
prior notice would serve several
purposes. First, it would reduce, if not
eliminate, any advantage that one
potential shipper might have as a result
of prior knowledge of the open season.
Second, it would afford both project
sponsors and prospective shippers a
period of time prior to the actual open
season period in which they could
address and possibly resolve any
questions or problems regarding the
terms and conditions of the open
season. Third, it would afford potential
shippers time to prepare submissions in
response to the open season.

41. Proposed § 157.34(c) provides that
an open season for an Alaska natural gas
transportation project must remain open
for a period of at least 90 days. This
minimum 90-day period for prospective
shippers to examine the open season
materials and make service requests to
the pipeline is intended to establish
some parity among shippers, given that
certain shippers, primarily the “anchor”
shippers, may have had advance
information relating to the pipeline’s
proposed services, tariff provisions, and
cost projections. Ninety days is
proposed as an adequate amount of time
in which to conduct a reasoned
evaluation of the open season materials
and to help level the playing field.

42. Alaska Legislators state that the
notice period established in the NOPR
needs clarification. Specifically, they
state that the proposed regulations are
unclear whether the 30-day notice
period precedes and is computed
separately from the 90-day open season
period. In any event and for several
reasons, state Alaska Legislators, an
initial open season will require a
duration of a minimum of six months,
and any subsequent open seasons
should remain open for a minimum of
four months. First, Alaska Legislators
assert that this additional time is needed
to offset the fact that shippers affiliated
with the pipeline will have advance
information. Second, the substantial
capital commitment that will be
required of any prospective shipper
warrants a much longer period within
which to evaluate whether to contract
for capacity on the project.

43. ANGDA agrees that a 180-day
period to review and assess the open
season information is required in order
to account for the huge information gap
between the information now available
to potential intra-state shippers and the
information they would need to make
multi-year commitments for capacity on
an Alaska natural gas transportation
project. ANGDA states that such a
commitment would equal or exceed the
asset base of potential shippers on a
spur line. Moreover, public hearings
and Regulatory Commission of Alaska
(RCA) approval of contract terms is
required for several potential shippers.
The due diligence and expert advice
required to make decisions of this
magnitude require a minimum of 180
days, according to ANGDA.
Additionally, ANGDA states that many
shippers’ contract terms require RCA
approval, which could take one to two
years. Anadarko also believes 180 days
is required due to the magnitude of the
commitment and to offset the
informational advantages that the major
producers have over other potential
shippers. For example, Anadarko
estimates that a 500 MMcf/d
commitment for 20 years’ capacity on an
Alaska natural gas transportation project
translates into a $7 billion demand
charge, and a 30-year contract would
involve a $10 billion commitment.

44, AOGCC, Shell, Pacific Star,
Doyon, and Alaska share the belief that
the NOPR’s 90-day open season period
should be extended. Pacific Star could
support a 120-day open season, with a
prior 90-day review period. Alaska
recommends a “‘safe harbor” range of 90
to 120 days, with no preference given
based on when bids are received.

45. MidAmerican/AGTA, Alliance
and Enbridge find the 30-day notice and
90-day open seasons to be adequate. In
particular, Enbridge and MidAmerican/
AGTA find these time frames to strike
an appropriate balance between meeting
prospective shippers’ informational
needs and the need to expedite the
development of an Alaska natural gas
transportation project. Enbridge states
that because there have been years of
developmental work on an Alaskan
natural gas pipeline, with many prior
public hearings and discussions on the
subject having occurred and continuing
dialog between potential sponsors and
shippers taking place, it is unnecessary
to lengthen the proposed open season
period.15 Enbridge adds that extending

15 As support for the reasonableness of the 90-day
open season period, Enbridge compares it to the 30-
day and 53-day open seasons held in Maritimes &
Northeast Pipeline, LLC, 80 FERC 161,346 at
62,174 (1997) and Alliance Pipeline L.P., 80 FERC
961,149 at 61,591 (1997), both large, cross-border
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the open season could result in long
delays in the project’s overall schedule
due to the narrow, seasonal windows
associated with environmental studies
and preliminary field work.

46. Another timing issue raised in
comments involves when any open
seasons for an Alaska natural gas
transportation project should be held.
The NOPR has no requirements on the
subject of when project sponsors must
hold the open season. According to
Anadarko, the Commission’s silence on
this issue will allow sponsors to hold
open seasons early in the project’s
developmental process. As a result,
explorers will be unable to commit to
capacity on the project because of the
present uncertainties surrounding their
reserves. This sentiment is shared by
others, including Arctic Slope, DOI,
Doyon, and Shell. As a solution, these
commenters state that the open season
regulations should include a
requirement that any open seasons must
remain open until the last practical
point in time, which according to
Anadarko and Shell is the time when
the sponsors must close on their
financing arrangements. These
commenters state that in this way, some
potential shippers, other than the major
producers who are in a better position
to commit early in the process, might be
able to resolve the uncertainties
currently prohibiting them from
participation. Shell also states that the
open season regulations should
preclude any open season for an
expansion project prior to one calendar
year after the in-service date of the
pipeline unless the open season is
specifically requested by a shipper other
than a major producer.

47. In addition, some commenters
urge the Commission to require that the
study of in-state needs provided for in
section 103(g) of the Act precede any
open season. Although the language of
the Act requires that ““the holder of the
certificate” demonstrate that it has
conducted the required study, the Act
does not state when such study should
be conducted; nor does the Act require
that the study be made public. Alaska
states that contrary to the intent of the
Act, the NOPR is silent on the subject
of ensuring that in-state needs for gas
are met.16 According to Alaska, the only
logical way for this to be done is to
require that the in-state study be
conducted prior to the open season in
order for the project sponsor to design
the capacity, routing and expansibility

projects. Alliance too, refers to its own 53-day open
season.

16 Governor Murkowski also made this point at
the technical conference.

of the project facilities to accommodate
those needs. The Alaska Legislators
argue that an in-state study is “virtually
meaningless unless concluded and the
results made public by the pipeline
operator prior to any open season.” 17
Chevron Texaco, TransCanada, and
ANGDA agree that, in order to
determine where tie-in points are
needed to meet Alaska’s domestic gas
needs, the studies should precede any
open season.

48. The Alaska Legislators further
argue that the Commission should spell
out the type of study that the pipeline
will be required to undertake. ANGDA'’s
comments address the need for two
major gas trunk-line interconnect points
in Alaska, most critically a spur line to
make North Slope gas available to the
Cook Inlet area, where two-thirds of the
state’s population resides, and which
has less than a 10-year reserve life for
current gas supply. United States
Senator Murkowski, State Senator
Therriault, and Mr. 1zzo, representing
Enstar, among others at the technical
conference also stressed various in-state
needs for natural gas. ChevronTexaco
states that it could be a simple matter of
identifying most logical tie-in points to
address future needs and the most
economic methods to expand the
capacity to meet those needs when they
arise. Alaska Legislators suggest that a
January 2003 study conducted on behalf
of Alaska’s Department of Natural
Resources might serve as a useful
example to model in fashioning the
requirements of the in-State study.18

49. The Commission is adopting the
NOPR’s 30-day notice period and 90-
day open season period of “at least 90
days” for open seasons, and clarifies
that the 30-day notice period will
precede the 90-day open season and that
the notice of open season is to contain
all of the information detailed in
§157.34(b). Therefore, all interested
persons will have a period of a
minimum of 120 days in total to
examine the information pertaining to
any open season in order to assess
whether they are willing and able to
participate in the process and proffer
bids. The Commission understands that
on day one of the open season process,
any shippers affiliated with the pipeline
or who have entered into pre-
subscription agreements may have
certain information not available to
other entities. However, that
information is required to be disclosed

17 Joint Comments of the Legislative Budget and
Audit Committee of the Alaska State Legislature
and Indicated Alaska State Legislators at 48.

18 This study can be found at: http://
www.dog.dnr.state.ak.us/oil/products/publications/
otherreports/demand/instate gas v1.pdf.

at the beginning of the minimum 120-
day period.

50. The Commission also appreciates
that, due to the substantial capital
commitment that will be required, any
prospective shipper will need a
sufficient period of time within which
to evaluate whether to make multi-year
commitments for capacity on the
project. However, we also understand
that in order to timely develop a
pipeline proposal, size the facilities,
secure financing and otherwise finalize
the proposal in detail sufficient to file
a certificate application, time is of the
essence. This is accentuated by the fact
that under section 109 the Act, if an
application for an Alaska natural gas
transportation project is not filed within
18 months after the October 2004
enactment of the Act, the Secretary of
Energy is required to conduct a study of
alternative approaches to an Alaska
natural gas transportation project.1
While the Act does not preclude the
filing of an application after the 18-
month period and the initiation of such
a study, it is clear that the Act
contemplates that an applicant will
proceed with all deliberate speed.

51. The minimum 120-day open
season period we are establishing is
substantially longer than any open
season heretofore held for a major
pipeline project. While no other project
equals or nears the size and complexity
of an Alaska natural gas transportation
project, this will be a project with many
years of evaluation, information-
gathering and private and public debate
behind it. While there may currently be
some disparity in the amount of
information various interested parties
have, most have been assessing their
situations, at least conceptually, for
many years. The Commission, on
balance, believes a 120-day period is
adequate to substantially level the
playing field, particularly given the
extensive information requirements
imposed in the open season regulations.
We are not convinced that an open
season lasting as long as six months is
necessary.

52. The Commission, for several
reasons, will not impose a requirement
that any open season must remain open

19 Congress’ sense of urgency is demonstrated by
a number of other provisions in the law, including
those calling for expedited action in connection
with the environmental review and the
Commission’s certificate approval processes, as
well as expedited judicial review in connection
with any environmental impact statement or final
Federal agency order issued under the Act.
Moreover, the Act establishes an independent
Office of Federal Coordinator who is empowered to
oversee and coordinate the expeditious federal
permitting processes in connection with any Alaska
natural gas transportation project.
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until a particular point in time tied to
other project activities. This
requirement was requested in order to
allow as much time as possible for
potential shippers to put themselves in
a position to bid for capacity. The
Commission is providing that the
effective date of this final rule shall be
90 days from its publication in the
Federal Register, which will prevent
any open seasons for the first three
months. Any specific point in time that
the Commission might select (such as a
year before an application was filed)
might not be suitable under all
circumstances, and could, therefore,
frustrate efforts in planning project
proposals. However, we are adding a
new provision in the final rule,
§157.34(d)(2), that a project sponsor
must consider any bids tendered after
the expiration of the open season by
qualified bidders, and may reject them
only if they cannot be accommodated
due to economic, engineering, or
operational constraints, in which case
the project sponsor must provide a
detailed explanation for the rejection.
This requirement is designed to allow
reasonable access to those shippers
whose circumstances prohibit them
from participating during the
established open season period.
Nonetheless, our expectation is that the
pipeline can and will be designed and
built to accommodate all qualified
shippers who are ready to sign firm
agreements. On balance, this should be
of benefit to late-developing shippers
and at the same time provide the
sponsor with flexibility in the timing of
its open season.

53. In light of the concerns expressed
by Alaska entities and Congress’
mandate that Alaska in-state needs be
given due consideration, we are adding
to 8§ 157.34 of the regulations a
requirement that open season
information include an assessment of
in-state needs, based to the extent
possible on any available study
performed by Alaska, and a listing of
prospective delivery points within
Alaska. We are also adding a
requirement that the open season
information include a proposed in-state
transportation rate, based on the costs of
providing that service. This will give
participants in an open season sufficient
information to understand what
capacity is proposed to be offered to
entities within Alaska, where the project
proponent proposes to make in-state
deliveries, and what the rates for in-
state service may be. To the extent
possible, we intend that for this
assessment to be made based on
information provided by the state, so

that we, project proponents, and other
interested parties can have the benefits
of the state’s expertise.

54. We do not propose to set aside a
specific amount of capacity for in-state
service, because we do not now know
how much capacity will be sought for
that purpose. Similarly, although, as
stated immediately above, in-state
transportation rates must be based on
the costs of providing that service, we
cannot at this point determine the
appropriate allocation of costs between
services for in-state deliveries and for
deliveries to the lower 48 States. We
will deal with cost allocation issues
occasioned by these matters as they
arise.

55. We note that section 103(g) of the
Act requires the holder of a certificate
for an Alaska project to prepare a study
of Alaska in-state needs. The open
season information we are requiring
does not obviate the need to comply
with this provision, but the material
provided during the open season could
later be proffered as the post-certificate
study, and, should we determine that
there is sufficient agreement by
interested parties that the open season
information is sufficient, we may accept
it as satisfying the statutory
requirement.

ii. Open Season Technical Informational
Requirements

56. Proposed § 157.34(b) lists the
information that any notice of open
season for an Alaska natural gas
transportation project must contain. The
listed information includes technical
information such as the route, the
proposed receipt and delivery points,
the size and design capacity, estimated
in-phase dates for expansion capacity,
delivery pressure, projected in-service
date, estimated unbundled
transportation rate, estimated cost of
facilities and estimated cost of service,
expected return on equity, negotiated
rates and other rate options under
consideration, quality specifications,
terms and conditions of service. In
addition, the list includes a detailed
methodology for determining the value
of bids, the methodology by which
capacity will be awarded in the case of
over-subscription, a clear statement of
all terms that will be considered,
including price and contract term, and
required bid information. Other listed
information includes the form of a
precedent agreement and time of
execution of the precedent agreement,
and definition and treatment of non-
conforming bids.

57. The Commission recognized in the
NOPR that a potential applicant for an
Alaska natural gas transportation project

might find it necessary or appropriate to
initiate an open season before some of
the information can be determined. The
NOPR also anticipated that in a given
situation, such information cannot be
reasonably determined until after an
open season is held. As an example, the
Commission described a situation
where, for purpose of gathering
information and assessing demand, a
prospective project sponsor might first
conduct a non-binding open season.
Then, based on its evaluation of the
response, the sponsor could conduct a
second, binding open season containing
information sufficiently detailed to
permit prospective shippers to enter
into binding precedent agreements.

58. To accommodate these situations,
the NOPR provided that the sponsor
would be required to include the listed
information in the notice of open season
““to the extent that such information is
known or determined at the time the
notice is issued.” 20 Additionally, in
order to level the playing field for all
potential open season participants, the
NOPR required that the sponsor include
in the open season notice “[a]ll other
information that may be relevant to the
open season, including information
pertaining to the proposed service to be
offered, projected pipeline capacity and
design, proposed tariff provision, and
cost projections, made available to or in
the hands of any potential shipper,
including any affiliates of the project
sponsor and any shippers with pre-
subscribed capacity, prior to the
issuance of the public notice of open
season.” 21

59. Several commenters, including
Anadarko, MidAmerican/AGTA, the
North Slope Producers, Alliance, and
Enbridge found the NOPR’s listed
information to be generally sufficient to
provide prospective shippers the
information needed to decide whether
they to make binding, long-term
commitments to purchase capacity on
an Alaska natural gas transportation
project. However, several aspects of the
NOPR’s informational requirements
drew the attention of these commenters.

60. Anadarko and Shell state that
limiting the sponsor’s obligation to
provide the information listed in the
NOPR only “to the extent that such
information is known or determined at
the time the notice is issued” creates a
loophole, and this qualifying language
should be deleted from the regulations.
According to Anadarko and Shell, a
pipeline could avoid providing certain
vital information simply by claiming
that the information was not yet known

20 NOPR, proposed § 157.34(b).
21|d., §157.34(b)(17).
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or by holding the open season
prematurely. These commenters state
that the open season regulations should
require that for any binding open
season, pipelines include all the listed
information in the notice. While certain
physical characteristics of the pipeline
will not be known until the pipeline is
built, the pipeline can include in the
notice the information upon which the
open season proposal is based.

61. Alliance suggests that the
Commission could reduce the risk of
any dispute over the adequacy of the
information contained in the notice by
making clear that the information
contained in the notice does not have to
reflect the finalized positions on all
elements at the time of notice of open
season, and that a notice will not be
invalidated by the absence of certain
information. Additionally, Alliance
recommends that the sponsors should
be allowed to modify and update
elements of their open season proposal
if such modification is acceptable to
prospective shippers. Alliance claims
that this approach was useful in its own
open season. MidAmerican/AGTA, on
the other hand, feels that the above-
mentioned qualifying language was
reasonable.

62. However, MidAmerican/AGTA,
together with the North Slope Producers
and TransCanada, state that the catchall
provision requiring “‘all other
information that may be relevant * * *”
is too broadly written. These
commenters fear that the provision
might be abused by those seeking either
to delay the process or to obtain
proprietary information. The North
Slope Producers are also concerned over
protecting proprietary or commercially
sensitive information. They contend
that this catchall provision is not in line
with the Commission’s policy against
burdensome disclosure of commercially
sensitive information. The North Slope
Producers state that a notice containing
the other sixteen types of information
listed in the proposed regulations
already provides more information than
has been historically shared with
shippers.

63. A number of comments on the
proposed informational requirements
focus on the need or desirability of
including information that would
inform all proposed shippers with
respect to the expandability of the
proposed project. Many commenters
express, at one point or another in their
comments, and all commenters
implicitly agree, that it is extremely
important to determine the original
sizing and future expandability of an
Alaska natural gas transportation
project, as it will likely be the only

pipeline built for the foreseeable future
to transport Alaska natural gas for
delivery to markets in the lower 48
states. Alaska, Calpine, and the Alaska
Legislators all state that more
information in the open season is
needed to achieve optimal project
design parameters. Alaska has proposed
language to be included in the final
regulations which includes feasibility
and estimated cost of pipeline
expansions, either through compression
or looping, including any physical
limitations.22 Calpine also states that the
notice of open season should contain
information on the expandability of the
project’s design capacity, including the
design capacity per stage of each
expansion and method of achieving
expansions, and that rate estimates
should cover rates for expansion stages
(calculated on a rolled-in basis).

64. The North Slope Producers
request that the Commission clarify that
proposed § 157.34(b)(6) does not require
that capacity must be awarded on an
MMBtu basis. Their argument is that,
because the gas transported may include
higher-Btu components, such as
ethanes, which will not ultimately show
up as natural gas, Btu-based rates would
be unfair. Instead, they state that
capacity on an Mcf basis is typical for
similar pipelines.

65. ANGDA contends that the open
season information should include
design requirements for two major gas
trunkline interconnect points in Alaska.
ANGDA adds that a single tariff clearly
would unduly discriminate against
intrastate Alaska shippers.

66. Looking beyond the initial open
season, Alaska and Alaska Legislators
address in their comments additional
information requirements needed for
potential shippers to evaluate either
their own expansion needs or whether
there is sufficient demand to support an
economic expansion of an Alaska
natural gas transportation project.
Alaska asserts that in addition to the
expanded information it proposes for
initial expansions, a notice of open
season for expansion capacity should
also include specific information
identifying the location of the natural
gas reserves to which the pipeline
relates, although Alaska would permit
the pipeline to seek a waiver of any
expansion information requirement it
considers to be inapplicable. Alaska also
states that the regulations should
provide that any voluntary expansion
design must either accommodate the
capacity requests of all open season

22 See Alaska’s December 17 Comments, at
Appendix, Proposed Open Season Regulations,
§157.34(a)(5)(ix).

expansion bidders which are able to
satisfy the Pipeline’s creditworthiness
requirements and willing to execute
firm transportation agreements of
reasonable duration at maximum
recourse rates or demonstrate what
technical or economic factors prevent
such a design.

67. Alaska Legislators claim that
ongoing collection and publication by
the pipeline of real-time information
necessary for non-pipeline owners to
evaluate on an ongoing basis the
potential for pipeline expansions is
required. Alaska Legislators suggest
alternative methods of accomplishing
this. Either the pipeline should conduct
periodic, non-binding open seasons, or
it should maintain a publicly-available
log or queue of capacity requests. In all
events, Alaska Legislators state that the
Commission should also require that the
pipeline keep a regularly-updated
schedule on its website that includes:
(1) Good faith estimates by the pipeline
operator as to the possible and probable
expansion increments to at least twice
the original design capacity of the then-
existing pipeline; (2) pipe
characteristics of the then-existing
pipeline, including wall thickness,
diameter, and metallurgy; (3)
compressor descriptions (manufacturer
and model number, site rated
horsepower and capacity, suction and
discharge pressure and milepost
locations of all existing and planned or
prospective compressor stations); (4) an
elevation profile of the then-existing
pipeline; (5) known limitations on
potential receipt and delivery points
and a good-faith statement as to the
bases for those limitations; (6) any other
known limitations that would constrain
or preclude expansions and a good-faith
statement as to the bases for those
limitations; and (7) any other
expansion-related information of
whatever nature which the pipeline
owners or operators have made
available to potential shippers
(including any producing affiliates).

68. DOI states that the Commission
should not allow decisions regarding
the timing of open seasons to be left to
the sole discretion of the pipeline and
its affiliates. Instead, DOI requests that
the Commission establish procedures
for conducting future non-
discriminatory open seasons that are
reasonably responsive to ongoing
exploration and development activities.

69. The Commission did not intend to
provide project sponsors with a reason
not to provide necessary information by
qualifying their obligation to provide
information in the open season “‘to the
extent that such information is known
or determined at the time the notice is
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issued.” As noted above, this
gualification was intended to recognize
that a potential Alaska pipeline project
applicant might find it necessary or
appropriate to initiate an open season
before some of the information can be
determined. As an example, the
Commission described in the NOPR a
situation where a prospective project
sponsor first conducts a non-binding
open season in order to gather
information and assess demand, and
thereafter, based on its evaluation of the
response, conducts a second, binding
open season containing information
sufficiently detailed to permit
prospective shippers to enter into
binding precedent agreements.

70. The Commission’s thinking at that
time was that the open season rules
would apply to “non-binding’’ open
seasons, and the above qualification
would have utility in such a situation.
However, we understand that it may be
difficult to draw distinctions between a
““non-binding’’ open season and some
other process of assessing interest in or
need for capacity to assist the project
sponsor in preparing a binding open
season notice. Therefore, we are
clarifying in the final rule that the open
season regulations apply only to open
seasons for binding commitments for
capacity. The Commission sees no
utility or need in imposing the full array
of these open season regulations on
activities leading up to a binding open
season. There are adequate protections
built into the open season rules,
including the obligation to disclose
information, to address any
discriminatory and preferential
practices through the Commission’s
oversight and enforcement capabilities.

71. Nonetheless, we understand that
optimal design requirements are
achieved as a result of an open season
and not in advance of it, and we still
foresee the possibility that a potential
project sponsor might find it necessary
or appropriate to conduct an open
season before all the information
required to be contained in the open
season notice can be determined.
Therefore, we will clarify in the final
rule that the notice of open season must
contain at a minimum, a good faith
estimate based on the best information
available of all items of required
information and that the project sponsor
must identify the source of information
relied on, explain why such information
is not presently known, and update the
information when and if it is later
determined during the open season
period.

72. The Commission is also modifying
proposed § 157.34(b)(17) 23 to address
concerns that, as proposed, the
regulations might be used to seek the
disclosure of proprietary or
commercially sensitive information. The
purpose of the information-sharing
requirement is to make sure that all
interested parties are equally informed
on matters essential to their decision
whether to bid for capacity on the
proposed project, with an eye toward
leveling the playing field between
affiliated shippers or others with prior
knowledge of information to be
contained in the open season notice and
all other potential shippers. Between the
specific information identified in
proposed § 157.24(b)(17), namely,
information pertaining to the proposed
service to be offered, projected pipeline
capacity and design, proposed tariff
provision, and cost projections, and all
the items of information enumerated in
§157.34(b), the Commission has, in
essence, defined the information that all
shippers will need to participate in an
open season for capacity on an Alaska
natural gas transportation project.
Accordingly, we will delete the
reference to “‘all of information that may
be relevant.”

73. However, following review of the
comments, the Commission is
concerned that the informational
requirements of § 157.34(b) alone might
not be sufficient to prevent the
possibility of discrimination by a project
applicant in favor of an affiliate of that
applicant. The Commission’s goal is to
prevent unduly discriminatory behavior
and limit the ability of a project
applicant to unduly favor its affiliate.

74. Therefore, in order to further the
Commission’s goal of a non-
discriminatory open season, the
Commission is applying certain of the
Standards of Conduct requirements of
Order No. 200424 to all project
applicants conducting open seasons for
an Alaska natural gas transportation
project because this will minimize the
risk that an affiliate of a project
applicant would have an advantage over
non-affiliates in obtaining capacity

23 See § 157.34(b)(18) of the final rule.

24 Standards of Conduct for Transmission
Providers, Order No. 2004, FERC Stats. & Regs.,
Regulations Preambles 131,155 (2003), order on
reh’g, Order No. 2004—A, 11l FERC Stats. & Regs.
131,161 (2004), 107 FERC 161,032 (2004), order on
reh’g, Order No. 2004-B, Ill FERC Stats. & Regs.
131,166 (2004), 108 FERC 161,118 (2004), order on
reh’g, Order No. 2004-C, 109 FERC 161,325 (2004)
(Order No. 2004). Under Order No. 2004, for a
natural gas pipeline Transmission Provider, the
Standards of Conduct requirements do not apply
until 30 days after the Commission issues a
certificate allowing a project applicant to
commence construction of an interstate natural gas
pipeline.

through the open season. The
Commission is requiring project
applicants to create/designate a unit or
division to conduct the open season.
The unit or division will be required to
function independent of the other non-
regulated divisions of the project
applicant as well as the project
applicant’s Marketing and Energy
Affiliates and subject to certain
provisions of the Standards of Conduct.
Specifically, the following provisions of
Order No. 2004 will apply to project
applicants conducting an open season:
separation of functions (18 CFR
358.4(a)(1), (3), (4), (5) and (6) and
(b)(e)(3),(5) and (6) (2004)); information
access (18 CFR 358.5(a) (2004));
information disclosure (18 CFR 358.5(b)
(2004)); prohibitions against
discrimination (18 CFR
358.5(c)(5)(2004)) and discounts (18
CFR 358.4(d)(2004).

75. Under section 358.4(a)(1) of the
Commission’s regulations, the
transmission function employees of a
transmission provider must function
independent of the transmission
provider’s Marketing affiliate or Energy
Affiliates’ employees. The employees
who are part of the unit/division
conducting the open season will be
treated as transmission function
employees and must function
independently. Applying the separation
of functions requirement would entail
that employees of a project applicant
who are involved in the open season
may not also perform duties for the
Energy Affiliates or Marketing Affiliates
(as defined in 18 CFR 358.3(d) and (k)
(2004)) of that project applicant. This
would prevent Energy Affiliates of the
project applicant who participate in the
open season from having the advantage
of information or strategy that non-
affiliated open season participants do
not have.

76. The applicable exemptions from
the separation of functions would also
apply to permit the project applicant to
share various categories of employees,
including: Support, field and
maintenance employees (section
358.4(a)(4)); senior officers and directors
who are not “Transmission Function
Employees” (as defined by 18 CFR
358.3(j)), provided that they do not
participate in directing, organizing, or
executing transmission system
operations or market functions or act as
conduits for sharing prohibited
information with a Marketing or Energy
Affiliate (8§ 358.4(a)(5)); and risk
management employees who are not
engaged in transmission functions or
sales or commodity functions.

77. Consistent with § 358.4(e)(3) of the
Standards of Conduct, the Commission
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will require each project applicant to
post on its Internet Web site its written
procedures describing how it complies
with the applicable provisions of Order
No. 2004. The Commission also will
require each project applicant to train
its employees involved in the open
season or part of the open season unit/
division, officers, directors and
employees with access to transportation
information or information concerning
gas purchases, sales or marketing
functions under § 358.4(e)(5). The
project applicant must also designate a
Chief Compliance Officer who will be
responsible for Standards of Conduct
compliance, as required by 8§ 358.4(e)(6).
In order to reduce the burden on project
applicants, the Commission will not
apply some of the posting requirements
of Order No. 2004 to the open season
(e.g., posting organizational charts and
transfers of employees). However,
project applicants must be able to verify
that they have followed the
organizational separation requirements.

78. The application of the information
access (18 CFR 358.5(a)) and disclosure
(18 CFR 358.5(b)) requirements will
ensure that employees of Marketing/
Energy Affiliates participating in the
Open Season would not have access to
any transmission information that is not
publicly available to non-affiliated
participants and require that any
disclosure of non-public transmission
information to a Marketing/Energy
Affiliate be immediately disclosed to all
other actual and potential open season
participants by posting that information
on the project applicant’s Internet Web
site. See 18 CFR 358.5(b)(3). The
requirements for written consent before
releasing non-affiliated customer
information to a Marketing or Energy
Affiliate and posting that consent on the
Internet would also apply for project
applicants. See § 358.5(b)(4).

79. The application of some of the
non-discrimination requirements of
Order No. 2004 will broadly prohibit
discrimination by a project applicant
conducting an open season and limiting
its ability to unduly favor a Marketing/
Energy Affiliate. The applicable non-
discrimination provisions include: (1)
Section 358.5(c)(3), which requires a
Transmission Provider to process all
similar requests for transmission in the
same manner and within the same
period of time; and (2) § 358.5(¢c)(5),
which prohibits transmission providers
from giving their Marketing or Energy
Affiliates any preference over any other
wholesale customer in matters relating
to the sale or purchase of transmission
service. In the context of an open
season, these provisions ensure a project

applicant will not provided any
preferences to affiliated participants.

80. Finally, the application of the
discount provision of § 358.5(d), which
requires a Transmission Provider to post
an offer of a discount for transmission
service at the time an offer is
contractually binding, will ensure the
transparency of the open season process
and discourage undue preferences. We
note that if an offer of a discount
becomes contractually binding through
the execution of a precedent agreement,
the offer must be posted at that time, not
at the time of the final agreement.25

81. Applying many of the functional
separation, information access,
disclosure and non-discrimination
provisions of Order No. 2004 to this
open season process will ensure that it
is conducted in a manner that is non-
discriminatory and provides equal
access to all participants, particularly
those not affiliated with the project
applicants. If during or following the
open season the Commission
determines that the project applicant
has violated the terms of the Order No.
2004 requirements that we are making
applicable to the open season, the
results of the open season with regard
to the Energy Affiliates of that project
applicant may be voided and a new
open season held for that capacity.

82. As noted above, a number of
commenters discuss the need for or
desirability of requiring disclosure of
information relevant to the
expandability of the project, both as
proposed and on an ongoing basis. In
overseeing the open season process and
in processing and application for a
certificate or other authority to construct
and operate an Alaska natural gas
transportation project, we will require
that every reasonable effort be made to
design a project that meets current
needs for capacity, and accommodates
future needs for capacity through low-
cost expansion. The information
identified in § 157.34(c)(2), together
with the design and engineering
information required as part of any
application for a certificate, should be
sufficient to reasonably inform all
interested parties on matters involving
the expandability of the project.

83. As noted above, we are providing
that the open season information
include an assessment of in-state needs,
based to the extent possible on any
available study performed by Alaska,
and a listing of prospective delivery
points within Alaska. Moreover, we are
requiring that a proposed in-state
transportation rate, based on the costs of

250rder No. 2004-A, Il FERC Stats. & Regs.
131,161 at p 227.

providing that service, also be included.
This should address ANGDA'’s
contention that the open season
information should include design
requirements for two major gas
trunkline interconnect points in Alaska
and that a single tariff clearly would
unduly discriminate against intrastate
Alaska shippers.

84. Also as noted above, the North
Slope Producers request that proposed
8§ 157.34(b)(6) clarify that it does not
require that capacity must be awarded
on an MMBtu basis. The Commission
clarifies that this provision was
intended to be a mandate that rates for
an Alaskan pipeline will eventually
have to be stated on a thermal basis, as
is long-standing Commission policy.
However, the Commission understands
that at this stage of project development
for an Alaskan pipeline, it will be
significantly more complex for project
sponsors to estimate rates and award
capacity on that basis given the unique
features of this project. Thus during the
open season process, capacity may be
described and rates may be estimated on
a volumetric basis. However, as was the
case in the two orders cited by the North
Slope Producers,26 the Commission has
found that pipelines can meet the
Commission’s objectives concerning the
statement of rates on a thermal basis by
proposing methods of rate adjustment at
a later time. If during the open season
process, a project sponsor chooses that
capacity will be described and has its
rates estimated on a volumetric basis,
then it must notify bidders that final pro
forma service agreements and the
sponsors proposed tariff will have to be
submitted with rate calculated on a
thermal basis.

iii. Open Season Bid/Capacity
Allocation Methodology

85. As stated above, the NOPR
required that the notice of open season
contain a detailed methodology for
determining the value of bids,27 and the
methodology by which capacity will be
awarded in the case of over-
subscription, clearly stating all terms
that will be considered, including price
and contract term.28 In addition, the
NOPR required that capacity allocated
as a result of any open season be
awarded without undue discrimination
or preference of any kind.29

86. The North Slope Producers
contend that the combination of the

26 Alliance Pipeline L.P., 84 FERC 161,239 (1998);
Kern River Gas Transmission Co., 79 FERC 161,299
(1997).

27 FERC Stats. & Regs., Proposed Regulations,
1132,577(2004), § 157.34(b)(13).

281d., §157.34(b)(14).

29|d., §157.35.
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mandatory non-discrimination/undue
preference standard contained in the
NOPR’s § 157.35, the information
disclosure requirements of § 157.34 (b),
and 8157.33’s provision that any
application for a certificate of public
convenience and necessity for a
proposed Alaska natural gas
transportation project must show that
the applicant has conducted an open
season for capacity in accordance with
the open season rules fulfills the
Commission’s responsibilities under the
Act to establish the criteria for
conducting an open season, including
the procedures for the allocation of
capacity. Northwest Industrials,
TransCanada, MidAmerican/AGTA, and
the AGA all agree that the NOPR’s
proposed rules are appropriately
flexible and provide a reasonably fair
and open process that is consistent with
the Act’s directives.

87. The North Slope Producers stress
that the most important, and first step
to promoting competition in the
exploration, development and
production of Alaska natural gas is to
get the Alaska natural gas transportation
project built. They maintain that the
Commission’s current policies of
allocating capacity in an open season to
customers who value it most, and of
favoring net present value (NPV) as a
basis for awarding capacity will ensure
that capacity will be awarded in a non-
discriminatory and economically
efficient manner. The North Slope
Producers assert that through these
policies, pipelines and shippers will
also be assured that only capacity that
is supported by the market and that is
economically viable will be constructed.

88. Additionally, the North Slope
Producers assert that based on
preliminary assessments, there will be
enough initial pipeline capacity to
accommodate all near-term production
from other producers and explorers, in
addition to all production from Prudhoe
Bay and Point Thomson. Specifically,
they state that it will require 50 Tcf of
gas to keep a 4 to 4.5 Bcf pipeline full
for 30 years. Moreover, the North Slope
Producers expect that any Alaska
pipeline will be designed to be
economically expandable to 6 Bcf/d,
which would accommodate an
additional 15 Tcf over 30 years.

89. At the same time, the North Slope
Producers contend that while itis in a
pipeline’s interest to build a pipeline
designed to carry all the gas shippers are
willing to pay to transport, the costs of
unused new capacity imposes certain
limitations on just how much initial
capacity the pipeline can build for a
project to be economically viable. In
response to suggestions made at the

technical conference that, regarding
capacity allocation in the event of
oversubscription, small shippers should
be favored, the North Slope Producers
argue that any preferential capacity
allocation methodology would be
discriminatory, anti-competitive, and
contrary to the NGA. The North Slope
Producers state that shipper support for
the project could be adversely affected
if prospective shippers thought their
commitments could be reduced.
Moreover, they claim that any such
undue preference or discriminatory
treatment to particular shippers or
sources of gas is unnecessary since an
expansion under section 105 of the Act
is available as a backstop for any
shipper.

90. On the other hand, a number of
comments are critical of the
Commission’s approach to addressing
bid evaluations and allocation of
capacity as represented in the NOPR.
Pacific Star, Alaska Legislators, Shell,
ChevronTexaco, Anadarko, Alaska,
Calpine, Arctic Slope, Alaska Venture
Capital/Brook Range, and Doyon all
fault the Commission for not taking a
pro-active approach in developing the
capacity allocation methodologies, and
instead leaving it to the pipeline to
develop them. These commenters
contend that Congress specifically
instructed the Commission to detail the
criteria to be used in awarding capacity,
and to do so in a manner which will
promote competition in exploration,
development and production of Alaska

as.
’ 91. In the NOPR, the Commission
required that the notice of open season
contain a detailed methodology for
determining the value of bids,30 and that
capacity allocated as result of any open
season be awarded without undue
discrimination or preference of any
kind.3* We do not read section 103 of
the Act to require that we define the
methodology with the precision urged
by those commenters who advocate a
prescriptive regulatory approach. We
remain confident, even more so now
that we have the expanded scope of the
regulatory text prohibiting undue
discrimination and undue preference,
that the regulations being promulgated
in this order fully comply with the
directives as well as the intent of the
Act. Although the Commission is
permitting prospective applicants the
flexibility to establish the details of the
bid evaluation methodology, any such
methodology must meet the criteria
imposed in this rule prohibiting undue
discrimination, and it is the

301d., §157.34(b)(13).
s11d., §157.35.

Commission, not the pipeline applicant
who will apply that criteria to any open
season claimed not to be in compliance
with this rule. In this regard, the
Commission notes that NPV has been
the standard, but not required,
methodology for evaluating bids in open
seasons under current Commission
policy. Although we are not mandating
that methodology here, we will examine
carefully any methodology that varies
from those heretofore approved by the
Commission to ensure that such
variations respond to the unique
circumstances of an open season for an
Alaska project, and that they do not
discriminate against any shipper or
class of shippers in the evaluation of
bids. We will now address specific
issues.

a. Caps on Contract Terms

92. The Alaska Legislators,
ChevronTexaco, Alaska, Anadarko, and
Calpine all urge the Commission to
establish some uniform cap on the term
by which, under the NPV methodology,
bids are evaluated. Calpine, for instance,
proposes that the contract term for
purposes of bid evaluation be 30 years.
Anadarko states that any bid term or
other terms and conditions that are
difficult, if not impossible, for all but a
few preferred shippers to meet, should
be prohibited if they are not critically
required to secure financing.
Accordingly, Anadarko proposes a bid
cap of 20 years or the length of the
financing instrument. ChevronTexaco
and Alaska concur that a 20-year cap
would be appropriate.

93. The Alaska Legislators also argue
that a uniform cap should be placed on
the term by which bids are evaluated.
Although they do not have a specific
cap term in mind, they claim that the
Commission should impose some bid
evaluation to prevent the major
producers from bidding unduly long
contract terms in order to squeeze out
competitors. Recognizing that previous
efforts by the Commission to limit the
duration of contracts awarded in
Tennessee Gas Pipeline Company’s
open season did not survive judicial
scrutiny, Alaska Legislators state that
the circumstances surrounding an open
season for an Alaska natural gas
transportation project are quite different
from the circumstances associated with
Tennessee, a pipeline in the lower 48
states. These distinctions, they assert,
satisfy the concerns that the Court had
in Process Gas Consumers Group V.
FERC (Process Gas).32

94. The Alaska Legislators point out
that in the case of an Alaska natural gas

32177 F.3d 995 (DC Cir. 1999).
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transportation project open season, it
would be the bid evaluation that is
being limited, not the contract term
itself, as was the case in Process Gas.
Second, they assert that the parties in
Process Gas were debating the duration
of the cap, not the need for any cap to
counter affiliates’ attempts to obtain
capacity through unjustifiably long bids.
Third, they say, the Commission, on
remand, concluded that open season
caps in Tennessee’s tariff were not
required to protect captive customers
because market forces dictate that
pipelines have greater incentive to build
new capacity to serve all demand, than
to create scarcity by withholding
capacity. On this point, Alaska
Legislators contend that monopoly
forces rather than market forces control
the climate in Alaska, and that a
producer-owned pipeline would indeed
be disinclined to assist competing
producers by affording them capacity on
the pipeline.

95. The Commission is not persuaded
that any cap on contract term bids is
necessary or appropriate at this time.
Other than general concerns of affiliate
abuse, the comments have provided no
factual predicate which would warrant
the Commission to deviate from current
Commission policy, which is to not
impose limits on bid terms. However,
the Commission will be reviewing the
results of any open season processes to
determine the appropriateness of any
unusually long contract terms (e.g., a
term exceeding the projected life of the
pipe) to determine whether shippers
incorporated them in their bids to
obtain capacity allocation. For example,
it would be in a prospective shipper’s
economic interest to seek a contract
term that would be sufficient to allow
the recovery of its revenues. However, it
would not be in a shipper’s economic
interest to bid for capacity beyond its
projected reserve’s life because it would
expose the shipper to reservation
charges it may not be able to recover.

b. In-state Capacity Bids

96. The Alaska Legislators state that
bids for in-state capacity, with lower
NPV as a consequence of mileage-based
rates, cannot fairly compete with bids
for transportation over the full length of
the pipeline. Consequently, in order for
bids for Alaska deliveries to compete
with deliveries to the lower 48 states,
Alaska Legislators contend that the final
open season rules should contain a
mileage-based multiplier to bids for in-
state capacity. Alaska Venture Capital
also recognizes this potential problem,
but offers no solution other than calling
on the Commission to address the
problem with specific rules.

97. Concerns over length-of-the-pipe
versus in-state bids are misplaced in the
context of NPV for a new pipeline such
as any Alaska natural gas transportation
project. The primary purpose of the
open season process is to determine the
appropriate size of the initial pipeline.
In-state capacity bids will not result in
stranded capacity, as can be the case
with capacity sales on an existing
pipeline. We agree with the Alaska
Legislators. The purpose of the in-state
capacity bids will be to determine
whether and to what extent there is
interest in developing a telescoped
pipeline to service Alaskan needs in the
initial capacity allocation. The revised
regulations require that the open season
include an estimated transportation rate
for in-state deliveries, as well as a
methodology for determining the value
of bids for in-state deliveries and for
deliveries outside of the State of Alaska.

98. Other topics raised in the
comments include Anadarko’s
suggestion that prepayments are
unnecessary since the pipeline sponsor
may already be the recipient of an $18
billion loan guarantee. Anadarko also
claims that since prepayments would be
much less burdensome to the major
North Slope producers than to others,
they are unduly preferential and should
be prohibited. ChevronTexaco requests
that the regulations expressly provide
that, in the event more than one sponsor
group conducts an open season for an
Alaska natural gas transportation
project, bidders may bid on the
competing proposals. Calpine adds that
bids should not exceed the amount of
the proposal’s design capacity, and that
affiliates should be prohibited from
making multiple bids, so that there is
only one bid from each entity.

99. Although the loan guarantee
under the Act will certainly facilitate
the sponsor’s ability to obtain financing,
it cannot be said that such guarantee
obviates the need for creditworthiness
standards or prepayment requirements
where reasonably necessary.
Consequently, we will not prohibit
prepayments as urged by Anadarko.
Such standards must be included in the
information contained in the notice, and
as such, are subject to the requirement
that there be no undue discrimination or
undue preference in the terms or
conditions of service. ChevronTexaco’s
request that the regulations expressly
provide that, in the event more than one
than one sponsor group conducts an
open season for an Alaska natural gas
transportation project, bidders may bid
on the competing proposals is a
reasonable one. We have included
appropriate language in the regulations.
Finally, the Commission takes note of

Calpine’s requests regarding limitations
on the amount of capacity bid and
multiple bids from affiliates. Although
we are not prohibiting all such bids, we
will examine closely any such bids to
determine whether they are soundly
based on satisfying the legitimate needs
of the bidder, or whether they are made
to ‘““game” the open season process.

c. Capacity Allocation in Case of
Oversubscription

100. On the subject of allocating
capacity in the event qualified bids for
capacity exceed the amount of design
capacity, a number of comments fault
the Commission for not proposing
requirements that will encourage
exploration and development for yet to
be discovered Alaska gas resources. This
group includes Pacific Star, the Alaska
Legislators, ChevronTexaco, Alaska
Venture Capital/Brook Range, Alaska,
Anadarko,. Shell and Doyon. Consistent
with their view that the Commission
must take a pro-active approach and
adopt detailed rules regarding critical
elements of open season, Alaska
Legislators contend that the rules
governing capacity allocation in the
event of oversubscription must provide
that small shippers will not be subject
to proration. Alaska Legislators claim
that a pro rata basis of capacity
allocation is not appropriate for an
Alaska pipeline, especially a producer-
owned pipeline. They assert that the
producers’ control over the pipeline
must be countered by regulations
favoring access to capacity by multiple,
smaller-volume shippers over single,
large-volume shippers. Alaska
Legislators state that by providing as
many shippers as possible all of the
capacity they request, those with market
power will be encouraged to ensure that
there is enough capacity for their
requirements as well.

101. ChevronTexaco claims that in
order for any open season to be fairly
and reasonably conducted, any project
that is too small to accommodate all
nominated volumes should be
redesigned, if possible. ChevronTexaco
states that if the project cannot be
redesigned upward, the next step would
require that the bidders prove their
access to gas supply to support their
bids. After that, any unsupported bids
would be allocated on a pro rata basis.
Doyon also recommends as a first step
that the sponsor upwardly revise the
project’s proposed capacity to
accommodate all, and if it cannot be
done, all shippers would receive a pro
rated minimum volume of capacity.
Similarly, Anadarko suggests that in
case of oversubscription, the sponsor
should either revise upward the
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proposed capacity to accommodate all
shippers or the pipeline should be
required to prorate capacity requests in
a manner that does not
disproportionately affect those shippers
who do not have pre-subscribed
capacity. Finally, Alaska states that the
Commission should require that all bids
for 20 or more years at the maximum
rate be treated equally and pro rated if
necessary. If all such bids can be
accommodated but bids under 20 years
cannot, then NPV should be applied to
award capacity to those bidders.33

102. Just as the Commission required
that the notice of open season contain
a detailed methodology for determining
the value of bids, the Commission also
required in the NOPR that the
prospective applicant state the
methodology by which capacity will be
awarded, clearly stating all the terms
that will be considered,34 and that
capacity allocated as a result of any
open season be awarded without undue
discrimination or preference of any
kind.35 Our justification and reasoning
in support of our approach to
establishing criteria for purposes of bid
evaluation applies here as well.
Moreover, to further meet the concerns
expressed by parties who are worried
about obtaining access to an Alaska
pipeline, we have added new §8§ 157.36
and 157.37, which make clear that the
Commission will examine proposed
pipeline designs, as well as expansion
proposals, to ensure that all interested
shippers are given a fair opportunity to
obtain capacity both on an initial project
and on any voluntary expansion. As
stated elsewhere in this order, we
believe it is in both the sponsor’s and
shippers’ best interests to build the
pipeline to accommodate all qualified
shippers who are ready to sign firm
agreements. We will carefully review
project design and the documentation
relating to the allocation of capacity,
with the goal of promoting our open
access and pro-competition policies.

F. Prefiling Procedures

103. Another specific issue on which
the Commission sought comment was
whether it should require that
prospective applicants for Alaska
natural gas transportation projects,
before conducting open seasons, file
with the Commission proposals for how

33 See Alaska’s comments, Appendix at
§157.34(a)(3). As noted infra, Alaska also urges that
the regulations include a requirement that a sponsor
must justify in its application the technical or
economic factors that prevented it from designing
the project to accommodate all qualified bidders.

34 See FERC Stats. & Regs., Proposed Regulations,
1132,577(2004),8 157.34(b)(14).

351d., §157.35.

the open seasons will be conducted. If
so, the Commission asked whether the
proposals be filed for notice and
comment, or for a decision or pre-
determination by the Commission that
such proposals conform to the
regulations. The Commission concluded
its inquiry on this subject by inviting
suggestions on what other procedures
would be suitable to facilitate the
expeditious resolution of objections or
concerns regarding any open season for
an Alaska natural gas transportation
project.

104. The majority of commenters who
addressed the subject of requiring that
all open season proposals be pre-filed
with the Commission were of the
opinion that such a requirement is
unnecessary and could potentially delay
or disrupt the whole open season
process. MidAmerican/AGTA and
TransCanada propose that, instead, the
sponsor should have the option of
requesting Commission preapproval,
adding that such option should include
a 45-day comment period.
ChevronTexaco prefers that instead of
mandatory prefiling requirements,
sponsors should be free to seek informal
guidance from the Commission. Neither
Alliance, nor Anadarko, nor the North
Slope Producers supports any advance
pre-approval filing requirement or
procedure.

105. Alaska, on the other hand,
believes that it is better to resolve any
disputes involving the open season
process beforehand. To accomplish this,
Alaska proposes that the entire
proposed open season package be filed
with the Commission three months
prior to opening date, and the
Commission should notice the filing for
comments prior to a Commission
determination on the sufficiency of the
open season notice.

106. Anadarko, ChevronTexaco,
Alliance, Enbridge, the North Slope
Producers, and MidAmerican/AGTA all
stress the need for some form of dispute
resolution during the open season
process. Anadarko states that the open
season rules should specify that the
Commission’s Fast Track Processing (18
CFR 385.206(h)) will apply to all
complaints regarding non-compliance
with open season regulations. Moreover,
Anadarko maintains that the open
season process should be suspended
during pendency of the fast track
complaint procedures in order to
preserve the complainant’s rights to
acquire capacity. MidAmerican/AGTA
and Alliance also refer to the
Commission’s Fast Track procedures as
well as the Enforcement Hotline as
useful, available procedures for
resolving open season complaints. In

addition to expedited complaint
procedures, ChevronTexaco states that
open season disputes could be resolved
by way of a declaratory order.

107. ChevronTexaco also states that
the Commission should consider
imposing Standards of Conduct-like
requirements, such as guidelines for
interstate transporters in Order No.
2004. Enbridge and the North Slope
Producers are also satisfied that the
Commission’s existing procedures are
sufficient to expeditiously resolve any
complaints or disputes over the open
season process. Alliance asserts that the
best way to address disputes is to
minimize them through clear and
unambiguous, yet flexible, rules.

108. DOI believes that some form of
oversight is needed and suggests that all
proposals be filed and publicly
reviewed by the Commission or other
independent regulatory group. DOI
states that the proposed rules are vague
and some process should be developed
to modify the rules to accommodate
changing circumstances in the future as
they may arise.

109. On balance, we conclude that it
is in the public interest to require pre-
approval of open season procedures.
This will allow issues to be identified
and resolved at the earliest possible
time, and, ideally, reduce the possibility
of dissatisfaction with open seasons, as
well as the risk that the Commission
will have to require that deficient open
seasons be conducted again. Therefore,
the regulations will require that project
proponents file open season plans for
Commission approval.

110. As detailed above, various
approaches to resolving disputes over
the open season process are suggested.
On review, the Commission believes
that its current processes and
procedures, combined with the pre-
approval requirement, are sufficient to
resolve any disputes arising out of the
open season process, and in light of the
sense of urgency expressed in the
provisions of the Act, the Commission
is providing in the final rule that any
complaints alleging non-compliance
with this subpart shall be processed
under the Commission’s Fast Track
procedures.36 However, the Commission
does not find it necessary or appropriate
as a rule to suspend the open season
process during pendency of a Fast Track

36 See 18 CFR 385.206(h) (2004). Normally, Fast
Track complaint processing must be requested and
supported by an explanation why expedited
processing is required. The Fast Track procedures
include expedited filing of responsive pleadings, an
order spelling out the schedule and procedures to
be followed, including expedited action on the
pleadings, an expedited hearing before an
administrative law judge, or expedited action on
any particular relief sought.
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complaint in order to preserve the
complainant’s rights to acquire capacity,
as requested by Anadarko. The
Commission anticipates that in most
cases that might arise, the project
sponsor will be able to comply with a
Commission order directing that it
provide the capacity requested by a
prospective shipper who is found to be
entitled to capacity. However, just as we
will not require that the open season be
suspended, nothing in this rule
prohibits a complainant from
requesting, or the Commission granting,
such relief if necessary.

G. Rate Treatment for Expansions

111. As noted above, one of the issues
that received substantial attention in the
pre-NOPR comments is whether the
Commission should require rolled-in
rate treatment for Alaska pipeline
expansions. Although the NOPR’s
proposed regulations are silent on this
subject, the NOPR requested comment
on whether, in the event the
Commission issues regulations with
respect to the Commission’s authority to
require expansion of any Alaska natural
gas transportation project, those
regulations should address the rate
treatment (rolled-in or incremental) of
any such expansion.

112. Other than the North Slope
Producers and Alliance, there is much
support for rolling-in the costs of both
voluntary and involuntary expansions,
although there is disagreement about
when the issue should be resolved.
ChevronTexaco states that the subject of
appropriate rate treatment for
expansions is a subject deserving of
substantial, detailed consideration that
should be addressed after dealing with
the more pressing task of issuing the
open season rules. Northwest Industrial
Gas Users also believes that the issue
can be addressed later. Alaska agrees
that expansion pricing is a complex
subject that should be examined
thoroughly, and asserts that instead of
addressing the issue in this rulemaking,
the Commission should issue a notice
regarding expansion rate treatment for
Alaska natural gas transportation
projects in early 2005. Alaska observes
that the arguments in support of rolled-
in pricing are strong, but suggests that
rolled-in pricing might not be
appropriate in all circumstances.
Alliance believes that because the
appropriateness of rolled-in or
incremental rate treatment for any
expansion should be made on a fact-
specific basis, and not by rule that
predetermines, before the circumstances
of a given expansion are even known,
how that expansion should be priced.

113. Pacific Star and Alaska Venture
Capital state that the Commission
should give an early indication that it
will support rolled-in rates for
expansions of any Alaska natural gas
transportation project. Pacific Star states
that it agrees with the statement at the
technical conference by TransCanada,
ANGDA, Anadarko, BLM, and MMS
that rate uncertainty will discourage
exploration and development and that
expansions of the pipeline could
present widely varying rate
consequences. Pacific Star also states
that concerns over existing shippers’
subsidizing rolled-in expansions should
be weighed against the facts that initial
shippers are benefiting from substantial
subsidies through the $18 billion loan
guarantee and a 7-year accelerated
depreciation. Alaska Venture Capital/
Brook Range similarly believes that the
Commission should give an early
indication that it will support rolled-in
pricing under scenarios outside the
Commission’s existing policy, under
which the Commission approves rolled-
in rates only where the rolled-in rate is
equal to or less than the existing
recourse rate. According to Alaska
Venture Capital/Brook Range, a policy
calling for different rates for similar
services would place explorers and
smaller producers at a competitive
disadvantage. This would, in turn,
discourage exploration and
development of Alaska natural gas,
contrary to the mandate of the Act.

114. TransCanada, MidAmerican/
AGTA, and DOI encourage the
Commission to adopt a rebuttable
presumption favoring rolled-in rates.
TransCanada states that any shippers
concerned about the effect of such
treatment can seek to avoid it through
negotiated rates. MidAmerican/AGTA
qualifies its support for this
presumption by stating that the
presumption should apply only to
reasonably-engineered increments of
mainline expansions supported by long-
term contracts similar to those
supporting the initial project. DOI states
that rolled-in rate treatment is more
equitable to future shippers, and that,
because Canada has adopted rolled-in
rates for expansions, it would provide
rate consistency for the entire system.

115. Alaska Legislators, Anadarko,
Shell, Calpine, Arctic Slope, and Doyon
all contend that rolled-in pricing should
be required for pipeline expansions.
Alaska Legislators contend that
incremental treatment for expansions
would discriminate against expansion
shippers who, merely because of the
timing of their capacity needs, may pay
higher rates than initial shippers. This,
according to the Alaska Legislators,

ignores the fact that the need for
expansion is the consequence of the
demands of all shippers. Alaska
Legislators state that the Commission
must balance the interests of the
existing customers against interests of
other stakeholders in determining
whether or not pre-existing shippers
should get the benefit of rate decreases
for expansions that lower the average
per unit cost of transportation, but face
the possibility of rate increases that
increase the average per unit cost of
transportation. Alaska Legislators also
note that the current Commission policy
on expansion pricing was developed to
address pipeline to pipeline
competition, which will not arise in
Alaska.

116. In addition to arguing that
incremental rates operate to
discriminate against expansion
shippers, Alaska Legislators argue that
the prospect of incremental rates will
also act to reduce competition and
impede the development of Alaska
natural gas. Alaska Legislators state that
exploration and development of Alaska
reserves requires a long lead-time due to
seasonal restrictions and the remoteness
of the resource.37 Alaska Legislators
contend that this long lead time makes
it difficult for an explorer to judge when
it is feasible to commit to capacity on
the pipeline. The result, state Alaska
Legislators, is that the explorers and
developers may be deterred from
investing the large sums required to
drill for Alaska natural gas, when they
are unsure whether their future capacity
needs will be met at a time when
inexpensive expansion through
increased compression will be available,
or whether the expansion they require
would involve costly looping. The
Alaska Legislators also argue that
Canada has a long-standing policy of
requiring rolled-in rates for expansions
which could make exploration in
Canada much more attractive to
exploration and production companies.

117. Anadarko, also convinced that
expansions under section 103 of the Act
must be priced on a rolled-in basis,
argues that this is critical to avoid a rate
structure or policy that discriminates on
the basis of time of entry onto the
pipeline. Anadarko maintains that it is
important to establish this requirement
in the initial open season process in
order to inform those prospective
shippers that their rates might increase
as expansions are rolled-in. Alaska
Legislators provide a history of the

37 Alaska Legislators refers to a statement made at
the technical conference by Jeff Walker, of DOI’s
Mineral Management Service that it takes at least
nine years for an exploration project to mature into
production.
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Commission’s expansion rate policy,
varying over time in order to address
different goals as deemed necessary to
address changing market dynamics. In
short, Alaska Legislators assert that the
current Commission policy favoring
incremental expansion rates seeks to
address issues of competing pipelines,
competitive markets, optimal
construction, and protecting captive
customers, all valid considerations of
the market setting in the lower 48 states,
but wholly inapplicable to an Alaska
natural gas transportation project or the
Alaska market. According to Alaska
Legislators, the Act instructs the
Commission, through its open season
regulations, to focus on reducing
barriers, not to competitive markets, but
rather, to entry in exploration and
development of Alaska natural gas.
Alaska Legislators conclude that to
achieve this mandated goal, the open
season regulations must be revised to
include rolled-in pricing as one of the
criteria for open seasons for pipeline
expansions

118. Shell and Calpine also argue that
Commission’s 1999 pricing policy for
expansions has no application to the
circumstances of an Alaska natural gas
transportation project where there is no
element of pipeline competition or
preventing overbuilding. Shell is
concerned that companies might not
invest hundreds of millions in
exploration and development costs if
they may have to pay for expansions on
an incremental basis, while competitors
benefited from earlier, inexpensive
expansion. Calpine stresses that since
an Alaska natural gas transportation
project will be called to transport all
Alaska gas, not just gas from Prudhoe
Bay and Point Thomson reserves, a
larger picture is required in assessing
any policy against subsidization.
Calpine maintains that an Alaska
pipeline should be viewed as a 10
Bcf/d pipeline that will be built, in
phases, over time, as opposed to a 4.5
Bcf pipeline that might be expanded
from time to time. Under this picture,
shippers on the first phase facilities will
benefit from lower initial rates due to
the Act’s loan guarantees, however the
Act was not only concerned with
facilitating the development of a project
that carries Prudhoe Bay and Point
Thomson production to market, but also
the development and transportation of
Alaska’s unproven reserves.

119. Arctic Slope is also concerned
that unless rolled-in rates are mandated,
there may never be an expansion of the
pipeline beyond capacity created
through infill compression and added
compression horsepower. Arctic Slope
estimates that rolled-in rates for

expansions would probably be only a
little higher than the initial rates since
expansion costs would be borne by the
entire pipeline throughput. However,
the impact of incrementally-priced
expansions on the incremental shippers,
which would be based entirely on the
incremental throughput quantities,
would be very severe.

120. Alliance and the North Slope
Producers assert that rates for expansion
should be determined on a fact-specific,
case-by-case basis, not on a pre-
determined, rolled-in basis under the
open season rules. The North Slope
Producers stress that absent information
regarding design, timing, and other
project attributes, it would be
inappropriate either to require or to
favor rolled-in rates. In addition, the
North Slope Producers point to section
105(b)(1) of the Act wherein, they state,
Congress identified either rolled-in or
incremental rates as appropriate for
mandatory expansions. They add that if
rolled-in rates were made applicable to
voluntary expansions in the final open
season rule, the result would be that
such expansions would become
involuntary and they would be
discouraged.

121. Additionally, the North Slope
Producers state that the Commission’s
existing, fact-specific policy recognizes
the risks inherent in major
infrastructure projects and seeks to
prevent uneconomic pipeline
expansions, as well as subsidization by
existing customers, and should not be
lightly discarded. Responding to the
assertion that the NEB requires rolled-in
rates for Canadian expansions, the
North Slope Producers state that
although NEB has adopted rolled-in
rates in expansion cases, NEB addresses
the issue on a case-by-case basis.

122. Finally, the North Slope
Producers claim that explorers do not
require absolute rate certainty in order
to decide whether to participate in open
seasons; an anticipated range that
supports future economics is sufficient.
On the other hand, the North Slope
Producers state that initial shippers who
fear that they may be called on to
subsidize future shippers may not bid
for initial capacity. In this connection,
the North Slope Producers contend that
one of the Commission’s goals is to
protect captive customers from rate
increases arising from costs unrelated to
their service, resulting in rate
uncertainty and increased contractual
risk.3s

123. In this rule, the Commission does
not adopt a firm pricing policy for

38 See, e.g., Transcontinental Gas Pipe Line Corp.,
106 FERC 161,299 (2004).

future expansions of an Alaska natural
gas transportation project, but we do
take this opportunity to provide
guidance on this important issue, as it
will assist participants in the initial
open season. We conclude that there
should be a rebuttable presumption in
favor of rolled-in pricing for project
expansions. Our existing lower-48 states
policy favoring incremental rates for
expansions does not apply in the case
of an Alaska natural gas transportation
project. There is likely to be only one
Alaska pipeline, so there will be little or
no opportunity for competition between
pipelines. Incremental pricing of
expansion could put expansion shippers
at a significant rate disadvantage
compared with initial shippers, and
accordingly could discourage
exploration, development and
production of Alaska natural gas.
Having markedly different rates for
similar service could be in conflict with
one of the chief objectives of the statute,
which is to encourage further
exploration and development of Alaska
natural gas. On the other hand,
consistent with the arguments of a
number of commenters, a presumption
in favor of rolled-in pricing may spur
investment in and development of
Alaska reserves, and the ultimate
delivery of that gas to the lower 48
states.

124. We cannot at this point, without
a specific project proposal or the facts
surrounding a proposed expansion
before us, define exactly what will be
required to overcome the presumption.
As a general matter, we have historically
not favored requiring existing shippers
to subsidize the rates of new shippers.
We do not intend to discard this
principle, but rather to indicate that we
will not lightly authorize expansion
rates that would have an unduly
negative impact on the exploration and
development of Alaska reserves.
Witnesses at the technical conference
acknowledged that defining
subsidization is difficult without
specific facts to review, and that fact
was restated in several of the comments
filed. We agree. But a basic observation
may be useful here. For example, a
rolled-in expansion rate that is less than
or equal to the rate paid by the initial
shippers would not be considered a
subsidy. Whether a rolled-in expansion
rate that is higher than original rates is
a “‘subsidy” is a question that
necessarily would have to be reviewed
in the context of a future NGA section
7 filing. At that time, Pacific Star’s
arguments relating to whether the
Federal government’s loan guarantees
and accelerated depreciation amount to
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a “‘subsidy” of initial shippers’ rates
may be raised.

125. In conclusion, to provide
guidance to potential shippers in
advance of the initial open season that
is the subject of this rule, the
Commission intends to harmonize both
objectives (rate predictability for initial
shippers and reduction of barriers to
future exploration and production) in
designing rates for future expansions of
any Alaska natural gas transportation
project. It is consistent with our guiding
principle that competition favors all of
the Commission’s customers, as well as
with the objectives of the Act, to adopt
rolled-in rate treatment up to the point
that would cause there to be a subsidy
of expansion shippers by initial
shippers, if any subsidy were to be
found.

126. Anadarko states that the open
season regulations must prohibit
pipelines from bundling ancillary
services with transportation. In
particular, Anadarko is concerned that
sponsors might include in a tariff and an
open season the bundled cost of a gas
conditioning plant that would extract
CO_ despite the fact that such extraction
would not be required of gas from many
new Alaska gas fields which likely will
be of pipeline quality. MidAmerican/
AGTA and Enbridge agree that the open
season process should preclude

applicants from tying receipt of capacity
to taking ancillary services, such as gas
conditioning, treating, or processing.
TransCanada simply states that it has no
objection to proscription of tying.

127. DOI and MidAmerican/AGTA
agree that rates for ancillary services
should not be bundled with
transportation rates. However, DOI
contends that the State of Alaska should
address the need for rules concerning
non-discriminatory access to gathering
and other production-related facilities,
whereas MidAmerican/AGTA claims
that the Commission should assert and
jurisdiction over gas treatment plants
and require separate open seasons and
cost-based tariff structures for gas
processing. On the other hand, the
North Slope Producers contend issues of
tying or bundling of services can be
dealt with through established
Commission processes and policies at
the appropriate time, and need not be
addressed in the open season. Alliance
views the tying issue in the context of
requiring designated downstream
capacity, and suggests that as a practical
matter, that should not be prohibited.

128. The Commission is stating in the
final rule at § 157.34(c)(6) that the open
season notice must contain an
unbundled transportation rate.
Moreover, § 157.34(c)(10) prohibits a
prospective applicant from requiring

prospective shippers to process or treat
their gas at any designated facility. The
Commission is satisfied that it can
address any other discriminatory
conduct in connection with gas quality
requirements or other ancillary services
through the provisions of §157.35 in
conjunction with existing Commission
policies and procedures.

Information Collection Statement

129. The Office of Management and
Budget (OMB) regulations require that
OMB approve certain reporting,
recordkeeping, and public disclosure
(collections of information) imposed by
an agency.3° The following information
collection requirements contained in
this final rule are being submitted to the
Office of Management and Budget
(OMB) for review under section 3507(d)
of the Paperwork Reduction Act of
1995.40 The Commission identifies the
information disclosed under part 157 as
FERC-537. The Commission has
submitted this information collection to
OMB for review and clearance under
emergency processing procedures.41

130. The Commission did not receive
specific comments concerning its
burden estimates and uses the same
estimates here in the Final Rule.
Comments on the substantive issues
raised in the NOPR are addressed
elsewhere in the Final Rule.

" Number of Number of Hours per Total annual
Data collection respondents responses response hours
FERGC 537 ittt e s e e e e e e e e e e e a e e e e e e e e aaaaaaas 0 1 80 2,400
JLI0] - 1O B BT UPU EPPUPPRRTPPPPRRRN 2,400

Total Annual Hours for Collection:
2400 hrs. These are mandatory
information collection requirements.

Information Collection Costs: The
Commission sought comments on the
cost to comply with these requirements.
No comments were received. The
Commission is projecting the average
annualized cost for all respondents to be
$139,000 (2400 x $58.00).

Title: FERC-537 ““Gas Pipeline
Certificates: Construction, Acquisition
and Abandonment.”

Action: Proposed Information
Collection.

OMB Control Nos.: 1902—0060. The
applicant shall not be penalized for
failure to respond to this collection of
information unless the collection of
information displays a valid OMB
control number.

Respondents: Business or other for
profit.

395 CFR 1320.11.

Frequency of Responses: One-time
implementation.

131. Necessity of Information: On
October 13, 2004, Congress enacted the
Alaska Natural Gas Pipeline Act.
Section 103(e) (1) of the Act directs the
Commission to issue regulations within
120 days from the enactment of the Act.
Congress and the Commission consider
the issuance of these regulations to be
of critical importance to the
construction and development of and
access to Alaska natural gas
transportation projects. The
Commission must issue a final rule by
February 10, 2005.

132. Interested person may obtain
information on the reporting
requirements by contacting the
following: Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426 (Attention:
Michael Miller, Office of the Executive

4044 U.S.C. 3507(d).

Director, (202) 502—-8415, fax: (202) 273—
0873), e-mail: michael.miller@ferc.gov.
For submitting comments concerning
the collection of information and the
associated burden estimate(s) including
suggestions for reducing this burden,
please send your comments to the
contact listed above and to the Office of
Management and Budget, Room 10202
NEOB, 725 17th Street, NW.,
Washington, DC 20503 (Attention: Desk
Officer for the Federal Energy
Regulatory Commission, (202) 395—
4650, fax: (202) 395-7285).

Environmental Analysis

133. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human

415 CFR 1320.13.
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environment.42 No environmental
consideration is raised by the
promulgation of a rule that is procedural
in nature or does not substantially
change the effect of legislation or
regulations being amended.43 The final
rule establishes requirements governing
the conduct of open seasons for
proposals to construct Alaska natural
gas transportation projects and does not
substantially change the effect of the
underlying legislation or regulations
being revised.

Regulatory Flexibility Act Certification

134. The Regulatory Flexibility Act of
1980 (RFA) 44 generally requires a
description and analysis of final rules
that will have significant economic
impact on a substantial number of small
entities. The Commission is not
required to make such an analysis if a
rule would not have such an effect.

135. The Commission concludes that
this final rule would not have such an
impact on small entities. Most
companies regulated by the Commission
do not fall within the RFA’s definition
of a small entity.45

Document Availability

136. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s Home Page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5 p.m. Eastern time) at 888 First
Street, NE., Room 2A, Washington DC
20426.

137. From FERC’s Home Page on the
Internet, this information is available in
the Commission’s document
management system, eLibrary. The full
text of this document is available on
eLibrary in PDF and Microsoft Word
format for viewing, printing, and/or
downloading. To access this document
in eLibrary, type the docket number
excluding the last three digits of this
document in the docket number field.

138. User assistance is available for
eLibrary and the FERC’s Web site during
normal business hours. For assistance,
please contact FERC Online Support at

42 Q0rder No. 486, Regulations Implementing the
National Environmental Policy Act, 52 FR 47897
(Dec. 17, 1987), FERC Stats. & Regs. Preambles
1986-1990 130,783 (1987).

4318 CFR 380.4(a)(2)(ii) (2004).

445 U.S.C. 601-612.

455 U.S.C. 601(3), citing to section 3 of the Small
Business Act, 15 U.S.C. 623. Section 3 of the Small
Business Act defines a ‘‘small-business concern’ as
a business which is independently-owned and
operated and which is not dominant in its field of
operation.

1-866—208-3676 (toll free) or (202) 502—
6652 (e-mail at
FERCOnlineSupport@FERC.gov), or the
Public Reference Room at (202) 502—
8371, TTY (202) 502-8659 (e-mail at
public.referenceroom@ferc.gov).

Effective Date

139. These regulations are effective
May 19, 2005.

140. The Commission has determined,
with the concurrence of the
Administrator of the Office of
Information and Regulatory Affairs of
OMB, that this final rule is not a major
rule as defined in Section 351 of the
Small Business Regulatory Enforcement
Fairness Act of 1996.

List of Subjects in 18 CFR Part 157

Administrative practice and
procedure, Natural gas, Reporting and
recordkeeping requirements.

By the Commission.
Magalie R. Salas,
Secretary.

n In consideration of the foregoing, the
Commission amends part 157, chapter I,
title 18, Code of Federal Regulations, as
follows.

PART 157—APPLICATIONS FOR
CERTIFICATES OF PUBLIC
CONVENIENCE AND NECESSITY AND
FOR ORDERS PERMITTING AND
APPROVING ABANDONMENT UNDER
SECTION 7 OF THE NATURAL GAS
ACT

n 1. The authority citation for part 157
continues to read as follows:

Authority: 15 U.S.C. 717-717w, 3301
3432; 42 U.S.C. 7101-7352; 1331-1356.

n 2. Subpart B is added to part 157 to
read as follows:

Subpart B—Open Seasons for Alaska
Natural Gas Transportation Projects

Sec.

157.30
157.31
157.32
157.33
157.34
157.35
157.36
157.37

Purpose.

Definitions.

Applicability.

Requirement for open season.

Notice of open season.

Undue discrimination or preference.

Open season for expansions.

Project design.

157.38 Prefiling procedures.

157.39 Rate treatment for pipeline
expansions.

Subpart B—Open Seasons for Alaska
Natural Gas Transportation Projects

§157.30 Purpose.

This subpart establishes the
procedures for conducting open seasons
for the purpose of making binding
commitments for the acquisition of
initial or voluntary expansion capacity

on Alaska natural gas transportation
projects, as defined herein.

§157.31 Definitions.

(a) ““*Alaska natural gas transportation
project” means any natural gas pipeline
system that carries Alaska natural gas to
the international border between Alaska
and Canada (including related facilities
subject to the jurisdiction of the
Commission) that is authorized under
the Alaska Natural Gas Transportation
Act of 1976 or section 103 of the Alaska
Natural Gas Pipeline Act.

(b) “Commission’” means the Federal
Energy Regulatory Commission.

(c) “Voluntary expansion’” means any
expansion in capacity of an Alaska
natural gas transportation project above
the initial certificated capacity,
including any increase in mainline
capacity, any extension of mainline
pipeline facilities, and any lateral
pipeline facilities beyond those
certificated in the initial certificate
order, voluntarily made by the pipeline.
An expansion done pursuant to section
105 of the Alaska Natural Gas Pipeline
Act is not a voluntary expansion.

§157.32 Applicability.

These regulations shall apply to any
application to the Commission for a
certificate of public convenience and
necessity or other authorization for an
Alaska natural gas transportation
project, whether filed pursuant to the
Natural Gas Act, the Alaska Natural Gas
Transportation Act of 1976, or the
Alaska Natural Gas Pipeline Act, and to
applications for expansion of such
projects. Absent a Commission order to
the contrary, these regulations are not
applicable in the case of an expansion
ordered by the Commission pursuant to
section 105 of the Alaska Natural Gas
Pipeline Act.

§157.33 Requirement for open season.

(a) Any application for a certificate of
public convenience and necessity or
other authorization for a proposed
Alaska natural gas transportation project
must include a demonstration that the
applicant has conducted an open season
for capacity on its proposed project, in
accordance with the requirements of
this subpart. Failure to provide the
requisite demonstration will result in an
application being rejected as
incomplete.

(b) Initial capacity on a proposed
Alaska natural gas transportation project
may be acquired prior to an open season
through pre-subscription agreements,
provided that in any open season as
required in paragraph (a) of this section,
capacity is offered to all prospective
bidders at the same rates and on the
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same terms and conditions as contained
in the pre-subscription agreements. All
pre-subscription agreements shall be
made public by posting on Internet Web
sites and press releases within ten days
of their execution. In the event there is
more than one such agreement, all
prospective bidders shall be allowed the
option of selecting the terms rates, terms
and conditions contained in any one of
the several agreements.

§157.34 Notice of open season.

(a) Notice. A prospective applicant
must provide reasonable public notice
of an open season, at least 30 days prior
to the commencement of the open
season, through methods including
postings on Internet Web sites, press
releases, direct mail solicitations, and
other advertising. In addition, a
prospective applicant must provide
actual notice of an open season to the
State of Alaska and to the Federal
Coordinator for Alaska Natural Gas
Transportation Projects.

(b) In-State Needs Study. A
prospective applicant must conduct or
adopt a study of gas consumption needs
and prospective points of delivery
within the State of Alaska and rely upon
such study to develop the contents of
the notice required in paragraph (a) of
this section. Such study shall be
identified in the notice and if
practicable, shall include or consist of a
study conducted, approved, or
otherwise sanctioned by an appropriate
governmental agency, office or
commission of the State of Alaska. In its
open season proposal, a prospective
applicant shall include an estimate
based upon the study, of how much
capacity will be used in-state.

(c) Contents of notice. Notice of the
open season required in paragraph (a) of
this section, shall contain at least the
following information; however, to the
extent that any item of such information
is not known or determined at the time
the notice is issued, the prospective
applicant shall make a good faith
estimate based on the best information
available of all such unknown or
undetermined items of required
information and further, must identify
the source of information relied on,
explain why such information is not
presently known, and update the
information when and if it is later
determined during the open season
period:

(1) The general route of the proposed
project, including receipt and delivery
points, and any alternative routes under
consideration; delivery points must
include those within the State of Alaska
as determined by the In-State Study in
paragraph (b) of this section.

(2) Size and design capacity
(including proposed certificate capacity
at the delivery points named in
paragraph (c)(1) of this section to the
extent that it differs from design
capacity), a description of possible
designs for expanded capacity beyond
initial capacity, together with any
estimated date when such expansions
designs may be considered;

(3) Maximum allowable operating
pressure and expected actual operating
pressure;

(4) Delivery pressure at all delivery
points named in paragraph (c)(1) of this
section;

(5) Projected in-service date;

(6) An estimated unbundled
transportation rate for each delivery
point named in paragraph (c)(1) of this
section, stated on a volumetric or
thermal basis, for each service offered,
including reservation rates for pipeline
capacity, interruptible transportation
rates, usage rates, fuel retention
percentages, and other applicable
charges, or surcharges, such as the
Annual Charge Adjustment (ACA); (if
rates are estimated on a volumetric basis
then the notice must inform bidders that
final pro forma service agreements and
the sponsor’s proposed FERC tariff will
have to be submitted with rates based
on a thermal basis.)

(7) The estimated cost of service (i.e.,
estimated cost of facilities, depreciation,
rate of return and capitalization, taxes
and operational and maintenance
expenses), and estimated cost
allocations, rate design volumes and
rate design;

(8) Based on the In-State Study and
the delivery points within the State of
Alaska identified in paragraph (c)(1) of
this section, there must be an estimated
transportation rate for such deliveries,
based on the amount of in-state needs
shown in the study. Such estimated
transportation rate must be based on the
costs to make such in-state deliveries
and shall not include costs to make
deliveries outside the State of Alaska;

(9) Negotiated rate and other rate
options under consideration, including
any rate amounts and terms of any
precedent agreements with prospective
anchor shippers that have been
negotiated or agreed to outside of the
open season process proscribed herein;

(10) Quality specifications and any
other requirements applicable to gas to
be delivered to the project; provided
that a prospective applicant shall not
require that potential shippers process
or treat their gas at any designated plant
or facility;

(11) Terms and conditions for each
service offered,;

(12) Creditworthiness standards to be
applied to, and any collateral
requirements for, prospective shippers;

(13) The date, if any, by which
potential shippers and the prospective
applicant must execute precedent
agreements;

(14) A detailed methodology for
determining the value of bids for
deliveries within the State of Alaska and
for deliveries outside the State of
Alaska;

(15) The methodology by which
capacity will be awarded, in the case of
over-subscription, clearly stating all
terms that will be considered, including
price and contract term. If capacity is
oversubscribed and the prospective
applicant does not redesign the project
to accommodate all capacity requests,
only capacity that has been acquired
through pre-subscription or was bid in
the open season on the same rates,
terms, and conditions as any of the pre-
subscription agreements shall be subject
to allocation on a pro rata basis; no
capacity acquired through the open
season shall be allocated.

(16) Required bid information,
whether bids are binding or non-
binding, receipt and delivery point
requirements, the form of a precedent
agreement and time of execution of the
precedent agreement, definition and
treatment of non-conforming bids;

(17) The projected date for filing an
application with the Commission;

(18) All information pertaining to the
proposed service to be offered, projected
pipeline capacity and design, proposed
tariff provisions, and cost projections,
made available to or in the hands of any
potential shipper, including any
affiliates of the project sponsor and any
shippers with pre-subscribed capacity,
prior to the issuance of the public notice
of open season;

(19) A list of the names and addresses
of the prospective applicant’s affiliated
sales and marketing units and Energy
Affiliates involved in the production of
natural gas in the State of Alaska.
Affiliated unit means “‘Affiliate” as
applicably defined in § 358.3(b) of this
chapter. Energy Affiliate means “Energy
Affiliate” as applicably defined in
§358.3(d) of this chapter;

(20) A comprehensive organizational
charts showing:

(i) The organizational structure of the
prospective applicant’s parent
corporation(s) with the relative position
in the corporate structure of marketing
and sales units and any Energy
Affiliates involved in the production of
natural gas in the State of Alaska.

(ii) The job titles and descriptions,
and chain of command for all officers
and directors of the prospective
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applicant’s marketing and sales units
and any Energy Affiliates involved in
the production of natural gas in the
State of Alaska; and

(21) A statement that any officers and
directors of the of the prospective
applicant’s affiliated sales and
marketing units and Energy Affiliates
involved in the production of natural
gas in the State of Alaska named in
paragraph (c)(19) of this section will be
prohibited from obtaining information
about the conduct of the open season or
allocation of capacity that is not posted
on the “open season’ Internet website
or that is not otherwise also available to
the general public or other participants
in the open season.

(d) Timing.

(1) A prospective applicant must
provide prospective shippers at least 90
days from the date on which notice of
the open season is given within which
to submit requests for transportation
services. No bid shall be rejected
because a prospective shipper has
submitted another bid in another open
season conducted under this subpart.

(2) A prospective applicant must
consider any bids tendered after the
expiration of the open season by
qualifying bidders and may reject them
only if they cannot be accommodated
due to economic, engineering or
operational constraints, and a detailed
explanation must accompany the
rejection.

(3) Within 10 days after precedent
agreements have been executed for
capacity allocated in the open season,
the prospective applicant shall make
public on the Internet and through press
releases the results of the open season,
at least including the name of the
prospective shipper, amount of capacity
awarded, and term of agreement.

(4) Within 20 days after precedent
agreements have been executed for
capacity allocated in the open season,
the prospective applicant must submit
copies of all such precedent agreements
to the Commission and copies of any
relevant correspondence with bidders
for capacity who were not allocated
capacity that identifies why such bids
were not accepted (all documents
identified in this paragraph (d)(4) may
be filed under confidential treatment
pursuant to 8 388.112 of this chapter if
desired.

§157.35 Undue discrimination or
preference.

(a) All binding open seasons shall be
conducted without undue
discrimination or preference in the
rates, terms or conditions of service and
all capacity allocated as a result of any
open season shall be awarded without

undue discrimination or preference of
any kind.

(b) Any complaint filed pursuant to
§385.206 of this chapter alleging non-
compliance with any of the
requirements of this subpart shall be
processed under the Commission’s Fast
Track Processing procedures contained
in §385.206(h).

(c) Each project applicant conducting
an open season under this subpart must
create or designate a unit or division to
conduct the open season that must
function independent of the other
divisions of the project applicant as well
as the project applicant’s Marketing and
Energy affiliates as those terms are
defined in §358.(d) and (k) of this
chapter.

(d) Each project applicant conducting
an open season under this subpart that
is not otherwise subject to the
provisions of part 358 of this chapter
must comply with the following
sections of that part: Sections 258.4(a)(1)
and (3); 358.4(e)(3), (4), (5), and (6);
358.5(a), (b), (c)(3) and (5); and 358.5(d).
The exemptions from 8§ 358.4(a)(1) and
(3) set forth in §358.4(a)(4), (5), and (6)
of this chapter also apply to each project
applicant conducting an open season
under this subpart.

§157.36 Open seasons for expansions.

Any open season for capacity
exceeding the initial capacity of an
Alaska natural gas transportation project
must provide the opportunity for the
transportation of gas other than Prudhoe
Bay or Point Thomson production. In
considering a proposed voluntary
expansion of an Alaska natural gas
pipeline project, the Commission will
consider the extent to which the
expansion will be utilized by shippers
other than those who are the initial
shippers on the project and, in order to
promote competition and open access to
the project, may require design changes
to ensure that all who are willing to sign
long-term firm transportation contracts
that some portion of the expansion
capacity be allocated to new shippers or
shippers seeking to transport natural gas
from areas other than Prudhoe Bay and
Point Thomson.

§157.37 Project design.

In reviewing any application for an
Alaska natural gas pipeline project, the
Commission will consider the extent to
which a proposed project has been
designed to accommodate the needs of
shippers who have made conforming
bids during an open season, as well as
the extent to which the project can
accommodate low-cost expansion, and
may require changes in project design
necessity to promote competition and

offer a reasonable opportunity for access
to the project.

§157.38 Prefiling procedures.

No later than 90 days prior to
providing the notice of open season
required by 8 157.34(a), a prospective
applicant must file, for Commission
approval, a detailed plan for conducting
an open season in conformance with
these regulations. Upon receipt of a
request for such a determination, the
Secretary of the Commission shall issue
a notice of the request, which will then
be published in the Federal Register.
The notice shall establish a date on
which comments from interested
persons are due and a date, which shall
be within 60 days of receipt of the
prospective applicant’s request unless
otherwise directed by the Commission,
by which the Commission will act on
the plan.

§157.39 Rate treatment of pipeline
expansions.

There shall be a rebuttable
presumption that rates for any
expansion of an Alaska natural gas
transportation project shall be
determined on a rolled-in basis.

Note: The following appendix will not
appear in the Code of Federal Regulations.

Appendix

Technical Conference Commenters

Governor Frank H. Murkowski

U.S. Senator Lisa Murkowski

State Representative Ralph Samuels

State Senator Gene Therriault

Tony Palmer, TransCanada

Richard Guerrant, ExxonMobil

Ken Konrad, BP Alaska

Joe Marushack, ConocoPhillips

Ron Brintnell, Enbridge

Bill Corbus, Commissioner, Alaska
Department of Revenue

Mark Handley/Dave Anderson, Anadarko

Tony lzzo, Enstar

Rick Mott, ConocoPhillips (as a shipper)

Tom Irwin, Commissioner, Alaska
Department of Natural Resources

Jeff Walker, Minerals Management Service,
Department of the Interior

Colleen McCarthy, Bureau of Land
Management (BLM), Department of the
Interior

David Houseknecht, U.S. Geological Survey

Harold Heinze, ANGDA

Jerry Isaac, Upper Tanana Intertribal
Coalition

Bob Sattler, Tanana Chiefs Conference

Commenters in Response to NOPR

Alaska Natural Gas Development Authority
(ANGDA)

Alaska Oil and Gas Conservation
Commission (AOGCC)

Alaska Venture Capital Group LLC and Brook
Range Petroleum

Corporation (Alaska Venture Capital/Brook
Range)
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Alliance Pipeline, LP (Alliance)

American Gas Association (AGA)

Anadarko Petroleum Corporation (Anadarko)

Nels Anderson, Jr. (individual)

Arctic Slope Regional Corporation (Arctic
Slope)

Ken Baker

Alaska Representative Ethan Berkowitz

BP Exploration (Alaska) Inc., ConocoPhillips
Company, and Exxon Mobil Corporation
(North Slope Producers)

Calpine Corporation (Calpine)

ChevronTexaco Natural Gas, a Division of
Chevron U.S.A. Inc. (ChevronTexaco)

Doyon Limited

Enbridge, Inc. (Enbridge)

Legislative Budget and Audit Committee and
Indicated State Legislators (Alaska
Legislators) 2

MidAmerican Energy Holdings Company and
Alaska Gas Transmission Company
(MidAmerican/AGTA)

Northwest Industrial Gas Users (Northwest
Industrials)

Pacific Star Energy LLC (Pacific Star)

B. Sachau, aka Jean Public (individual)

Shell USA (Shell)

State of Alaska (Alaska)

TransCanada Pipeline Limited (TransCanada)

U.S. Department of the Interior (DOI)

U.S. Geological Survey 3

[FR Doc. 05-3035 Filed 2—17-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 510

New Animal Drugs; Change of
Sponsor’s Address

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect a
change of sponsor’s address for Phibro
Animal Health.

DATES: This rule is effective February
18, 2005.

FOR FURTHER INFORMATION CONTACT:
David R. Newkirk, Center for Veterinary
Medicine (HFV-100), Food and Drug
Administration, 7500 Standish PI.,
Rockville, MD 20855, 301-827-6967, e-
mail: david.newkirk@fda.gov.

SUPPLEMENTARY INFORMATION: Phibro
Animal Health, 710 Rte. 46 East, suite

1New River Community and Technical College,
Greenbrier Valley Campus.

2Representative Ralph Samuels, Chairman of the
Alaska Legislative Budget & Audit Committee
(separately).

3Brenda Johnson, Office of Environmental Affairs
Program.

401, Fairfield, NJ 07004, has informed
FDA of a change of address to 65
Challenger Rd., 3d floor, Ridgefield
Park, NJ 07660. Accordingly, the agency
is amending the regulations in 21 CFR
510.600(c) to reflect the change.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

n Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
part 510 is amended as follows:

PART 510—NEW ANIMAL DRUGS

n 1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e.

n 2. Section 510.600 is amended in the
table in paragraph (c)(1) by revising the
entry for “Phibro Animal Health” and in
the table in paragraph (c)(2) by revising
the entry for “066104” to read as follows.

§510.600 Names, addresses, and drug
labeler codes of sponsors of approved

applications.
* * * * *
(C) * * *
(1) * X *
Firm name and address Drugolgle)eler
Phibro Animal Health, 65 066104
Challenger Rd., 3d
floor, Ridgefield Park,
NJ 07660
(2) * X *
Drug labeler )
code Firm name and address
* * * * *
066104 Phibro Animal Health, 65
Challenger Rd., 3d
floor, Ridgefield Park,
NJ 07660
* * * * *

Dated: February 8, 2005.
Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 05-3177 Filed 2—17-05; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 520

Oral Dosage Form New Animal Drugs;
Sulfamethazine Sustained-Release
Boluses; Change of Sponsor

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect a
change of sponsor for a new animal drug
application (NADA) from Boehringer
Ingelheim Vetmedica, Inc. to Phoenix
Scientific, Inc.

DATES: This rule is effective February
18, 2005.

FOR FURTHER INFORMATION CONTACT:
David R. Newkirk, Center for Veterinary
Medicine (HFV-100), Food and Drug
Administration, 7500 Standish PI.,
Rockville, MD 20855, 301-827-6967, e-
mail: david.newkirk@fda.gov.
SUPPLEMENTARY INFORMATION:
Boehringer Ingelheim Vetmedica, Inc.,
2621 North Belt Hwy., St. Joseph, MO
64506-2002, has informed FDA that it
has transferred ownership of, and all
rights and interest in, NADA 140-270
for Sulfamethazine Sustained Release
Bolus to Phoenix Scientific, Inc., 3915
South 48th St. Terr., St. Joseph, MO
64503.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 520

Animal drugs.

n Therefore, under the Federal Food,
Drug and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
part 520 is amended as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

n 1. The authority citation for 21 CFR
part 520 continues to read as follows:



8290

Federal Register/Vol. 70, No. 33/Friday, February 18, 2005/Rules and Regulations

Authority: 21 U.S.C. 360b.

§520.2260b [Amended]

n 2. Section 520.2260b is amended in

paragraph (f)(1) by removing 000010

and by adding in its place “059130".
Dated: February 8, 2005.

Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 05-3178 Filed 2—17-05; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 522

Implantation or Injectable Dosage
Form New Animal Drugs; Trenbolone
and Estradiol

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental abbreviated
new animal drug application (ANADA)
filed by Ivy Laboratories, Division of lvy
Animal Health, Inc. The supplemental
ANADA provides for an additional dose
of trenbolone acetate and estradiol
implant for use in feedlot heifers for
increased rate of weight gain and
improved feed efficiency.

DATES: This rule is effective February
18, 2005.

FOR FURTHER INFORMATION CONTACT:
Lonnie W. Luther, Center for Veterinary
Medicine (HFV-104), Food and Drug
Administration, 7519 Standish PI.,
Rockville, MD 20855, 301-827-8549, e-
mail: lonnie.luther@fda.gov.
SUPPLEMENTARY INFORMATION: Ivy
Laboratories, Division of vy Animal
Health, Inc., 8857 Bond Street, Overland
Park, KS 66214, filed a supplement to
ANADA 200-346. The supplemental
ANADA provides for the use of
COMPONENT TE-200 (trenbolone
acetate and estradiol), a subcutaneous
implant containing 200 milligrams (mg)
trenbolone acetate and 20 mg estradiol
in heifers fed in confinement for
slaughter for increased rate of weight
gain and improved feed efficiency. lvy
Laboratories’ COMPONENT TE-200 is
approved as a generic copy of Intervet,
Inc.’s REVALOR-200, approved under
NADA 140-992. The application is
approved as of January 14, 2005, and the
regulations are amended in 21 CFR
522.2477 to reflect the approval. The

basis of approval is discussed in the
freedom of information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
itis a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 522

Animal drugs.

n Therefore, under the Federal Food,
Drug, and Cosmetic Act and under the
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
part 522 is amended as follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

n 1. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.

n 2. Section 522.2477 is amended by
revising paragraph (b)(1) to read as
follows:

8§522.2477 Trenbolone acetate and
estradiol.
* * * * *

(b) * X *

(1) No. 021641 for products and uses
described in paragraph (d) of this
section.

* * * * *

Dated: February 8, 2005.
Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 05-3107 Filed 2—-17-05; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 524

Ophthalmic and Topical Dosage Form
New Animal Drugs; Gentamicin
Sulfate, Betamethasone Valerate,
Clotrimazole Ointment; Technical
Amendment

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental abbreviated
new animal drug application (ANADA)
filed by Phoenix Scientific, Inc. The
supplemental ANADA provides for a
new container size, a 20-gram dropper
bottle, from which gentamicin sulfate,
betamethasone valerate, clotrimazole
ointment may be administered for the
treatment of acute and chronic canine
otitis externa. The regulations are also
being amended to correct the
indications for use to agree with
approved product labeling. This action
is being taken to improve the accuracy
of the regulations.

DATES: This rule is effective February
18, 2005.

FOR FURTHER INFORMATION CONTACT:
Lonnie W. Luther, Center for Veterinary
Medicine (HFV 104), Food and Drug
Administration, 7519 Standish PlI.,
Rockville, MD 20855, 301-827-8549, e-
mail: lonnie.luther@fda.gov.
SUPPLEMENTARY INFORMATION: Phoenix
Scientific, Inc., 3915 South 48th St. Ter.,
St. Joseph, MO 64503, filed a
supplement to ANADA 200-287 for use
of TRIPLEMAX (gentamicin sulfate,
U.S.P.; betamethasone valerate, U.S.P.;
and clotrimazole, U.S.P. ointment) for
the treatment of acute and chronic
canine otitis externa. The supplement
provides for a new container size, a 20-
gram dropper bottle. The supplemental
ANADA is approved as of January 21,
2005, and the regulations are amended
in 21 CFR 524.1044qg to reflect the
approval. The basis of approval is
discussed in the freedom of information
summary.

The regulations are also being
amended to correct the indications for
use to agree with approved product
labeling. This action is being taken to
improve the accuracy of the regulations.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
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summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subject in 21 CFR Part 524

Animal drugs.
n Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
part 524 is amended as follows:

PART 524—OPHTHALMIC AND
TOPICAL DOSAGE FORM NEW
ANIMAL DRUGS

n 1. The authority citation for 21 CFR
part 524 continues to read as follows:

Authority: 21 U.S.C. 360b.
n 2. Section 524.1044g is amended by
revising paragraphs (b)(3), (c)(1)(ii), and
(c)(2) to read as follows.

§524.1044g Gentamicin sulfate,
betamethasone valerate, clotrimazole
ointment.
* * * * *

b * * %

(3) No. 059130 for use of 10-, 20-, or
215-g bottles.

C * * *
l * X %

(i) From 20- or 215-g bottles: 2 drops
for dogs weighing less than 30 Ib or 4
drops for dogs weighing 30 Ib or more.

(2) Indications for use. For the
treatment of acute and chronic canine
otitis externa associated with yeast
(Malassezia pachydermatis, formerly
Pityrosporum canis) and/or bacteria
susceptible to gentamicin.

* * * * *

Dated: February 8, 2005.
Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 05-3179 Filed 2—17-05; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1910
[Docket No. S-023A]
RIN No. 1218-AC08

Updating OSHA Standards Based on
National Consensus Standards;
General, Incorporation by Reference;
Hazardous Materials, Flammable and
Combustible Liquids; General
Environmental Controls, Temporary
Labor Camps; Hand and Portable
Powered Tools and Other Hand Held
Equipment, Guarding of Portable
Powered Tools; Welding, Cutting, and
Brazing, Arc Welding and Cutting;
Special Industries, Sawmills

AGENCY: Occupational Safety and Health
Administration (OSHA), Department of
Labor.

ACTION: Withdrawal of direct final rule.

SUMMARY: Due to significant adverse
comment, OSHA is withdrawing the
direct final rule for Updating OSHA
Standards Based on National Consensus
Standards; General, Incorporation by
Reference; Hazardous Materials,
Flammable and Combustible Liquids;
General Environmental Controls,
Temporary Labor Camps; Hand and
Portable Powered Tools and Other Hand
Held Equipment, Guarding of Portable
Powered Tools; Welding, Cutting, and
Brazing, Arc Welding and Cutting;
Special Industries, Sawmills, which was
published on November 24, 2004 [69 FR
68712]. In that document, OSHA stated
that if it received significant adverse
comment, the agency would “publish a
notice of significant adverse comment in
the Federal Register withdrawing this
direct final rule * * *” OSHA
published a companion proposed rule
identical to the direct final rule on the
same day. [69 FR 68706]. The agency
will address the significant adverse
comment and the other comments on
the direct final and proposed rules in a
new final rule. OSHA will not institute
a second comment period.

DATES: The direct final rule published
on November 24, 2004 [69 FR 68712] is
withdrawn effective February 18, 2005.
FOR FURTHER INFORMATION CONTACT: Lee
Smith, Director, Office of Safety
Systems, Directorate of Standards and
Guidance, Occupational Safety and
Health Administration, U.S. Department
of Labor, Room N-3609, 200
Constitution Avenue, NW., Washington,
DC 20210; telephone: (202) 693—2255.

Authority and Signature: This
document was prepared under the
direction of Jonathan L. Snare, Acting
Assistant Secretary of Labor for
Occupational Safety and Health, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Washington, DC 20210.

It is issued pursuant to sections 4, 6,
and 8 of the Occupational Safety and
Health Act of 1970 (29 U.S.C. 653, 655,
657) Secretary of Labor’s Order 5—-2002
(67 FR 65008), and 29 CFR part 1911.

Signed at Washington, DC, this 14th day of
February 2005.

Jonathan L. Snare,

Acting Assistant Secretary of Labor.

[FR Doc. 05-3171 Filed 2—-17-05; 8:45 am]
BILLING CODE 4510-26-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[NC-200429; FRL-7868-7]

Approval and Promulgation of Air
Quality Implementation Plans; North
Carolina Update to Materials
Incorporated by Reference

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of administrative change.

SUMMARY: EPA is publishing this action
to provide the public with notice of the
update to the North Carolina State
Implementation Plan (SIP) compilation,
which appears at 40 CFR 52.1770
(Subpart II). In particular, materials
submitted by North Carolina that are
incorporated by reference (IBR) into the
North Carolina SIP are being updated to
reflect EPA-approved revisions to North
Carolina’s SIP that have occurred since
the last update. In this action EPA is
also notifying the public of the
correction of certain typographical
errors in Table | of 40 CFR 52.1770(c).
DATES: This rule is effective February
18, 2005.

ADDRESSES: SIP materials which are
incorporated by reference into 40 CFR
part 52 are available for inspection at
the following locations: Environmental
Protection Agency, Region 4, 61 Forsyth
Street, SW., Atlanta, GA 30303; the
EPA, Air and Radiation Docket and
Information Center, Air Docket (Mail
Code 6102T), 1200 Pennsylvania
Avenue, NW., Washington, DC 20460,
and the National Archives and Records
Administration. For information on the
availability of this material at NARA,
call 202—-741-6030, or go to: http://
www.archives.gov/federal_register/
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code_of_federal_regulations/
ibr_locations.html.

FOR FURTHER INFORMATION CONTACT: Ms.
Jane Spann at the above Region 4
address or at (404) 562-9029.
SUPPLEMENTARY INFORMATION: Each state
has a SIP containing the control
measures and strategies used to attain
and maintain the national ambient air
quality standards (NAAQS). The SIP is
extensive, containing such elements as
air pollution control regulations,
emission inventories, monitoring
networks, attainment demonstrations,
and enforcement mechanisms.

Each state must formally adopt the
control measures and strategies in the
SIP after the public has had an
opportunity to comment on them and
then submit the SIP to EPA. Once these
control measures and strategies are
approved by EPA, after notice and
comment, they are incorporated into the
federally approved SIP and are
identified in part 52 **Approval and
Promulgation of Implementation Plans”,
Title 40 of the Code of Federal
Regulations (40 CFR part 52). The full
text of the state regulation approved by
EPA is not reproduced in its entirety in
40 CFR part 52, but is “incorporated by
reference.” This means that EPA has
approved a given state regulation with
a specific effective date. The public is
referred to the location of the full text
version should they want to know
which measures are contained in a
given SIP. The information provided
allows EPA and the public to monitor
the extent to which a state implements
a SIP to attain and maintain the NAAQS
and to take enforcement action if
necessary.

The SIP is a living document which
the state can revise as necessary to
address the unique air pollution
problems in the state. Therefore, EPA
from time to time must take action on
SIP revisions containing new and/or
revised regulations as being part of the
SIP. On May 22, 1997, (62 FR 27968),
EPA revised the procedures for
incorporating by reference (IBR), into
the Code of Federal Regulations,
materials submitted by states in their
EPA-approved SIP revisions. These
changes revised the format for the
identification of the SIP in 40 CFR part
52, stream-lined the mechanisms for
announcing EPA approval of revisions
to a SIP, and stream-lined the
mechanisms for EPA’s updating of the
IBR information contained for each SIP
in 40 CFR part 52. The revised
procedures also called for EPA to
maintain *“*SIP Compilations” that
contain the federally-approved
regulations and source specific permits

submitted by each state agency. These
SIP Compilations are contained in 3-
ring binders and are updated primarily
on an annual basis. Under the revised
procedures, EPA is to periodically
publish an informational document in
the rules section of the Federal Register
when updates are made to a SIP
Compilation for a particular state. EPA’s
1997 revised procedures were formally
applied to North Carolina on May 20,
1999 (64 FR 27465).

This action represents EPA’s
publication of the North Carolina SIP
Compilation update, appearing in 40
CFR part 52. In addition, notice is
provided of the following typographical
corrections to Table 1 of §52.1770(c), as
described below:

1. Correcting typographical errors
listed in Table 1 of §52.1770(c), as
described below:

A. Where absent, the addition of
Federal Register citations in the “EPA
Approval Date” column.

B. Change in Federal Register citation
to reflect the beginning page of the
preamble as opposed to that of the
regulatory text.

C. Change of punctuation within the
section Titles.

D. Section 2D.0306 title is revised to
read as ‘““‘Emission Reduction Level-
Warning Plan.”

E. Section 2D.0307 title is revised to
read as ‘““Emission Reduction Level-
Emergency Plan.”

F. Section 2D.0405 State Effective
Date is revised to read *“05/01/99.”

G. Section 2D.0502 EPA Approval
Date is revised to read “07/26/82.”

H. Section 2D.0519 title is revised to
read as “Control of Nitrogen Dioxide
and Nitrogen Oxides Emissions.”

I. Section 2D.0520 was repealed and
replaced by new rules under Section
.1900 “‘Open Burning,” Federal Register
(62 FR 41277) dated July 01, 1997.

J. Section 2D.0535 title is revised to
read as ‘“‘Excess Emission Reporting and
Malfunctions.”

K. Section 2D.0952 title is revised to
read as ““Petition for Alternative
Controls for RACT.”

L. Section 2D.0953 removing the
duplicate rule “Vapor Return Piping for
Stage Il Vapor Recovery.”

M. Section 2Q.0605 title is revised to
read as “‘Final Action on Permit
Applications.”

EPA has determined that today’s
action falls under the “good cause”
exemption in the section 553(b)(3)(B) of
the Administrative Procedure Act (APA)
which, upon finding “good cause,”
authorizes agencies to dispense with
public participation and section
553(d)(3) which allows an agency to
make an action effective immediately

(thereby avoiding the 30-day delayed
effective date otherwise provided for in
the APA). Today’s administrative action
simply codifies provisions which are
already in effect as a matter of law in
Federal and approved State programs
and corrects typographical errors
appearing the Federal Register. Under
section 553 of the APA, an agency may
find good cause where procedures are
“impractical, unnecessary, or contrary
to the public interest.” Public comment
for this administrative action is
“‘unnecessary’ and ‘‘contrary to the
public interest’” since the codification
(and typographical corrections) only
reflect existing law. Immediate notice of
this action in the Federal Register
benefits the public by providing the
public notice of the updated North
Carolina SIP Compilation and notice of
typographical corrections to the North
Carolina “Identification of Plan” portion
of the Federal Register.

Statutory and Executive Order Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this
administrative action is not a
“significant regulatory action” and is
therefore not subject to review by the
Office of Management and Budget. This
action is not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001) because it is not a significant
regulatory action under Executive Order
12866. Because the agency has made a
**good cause” finding that this action is
not subject to notice-and-comment
requirements under the Administrative
Procedure Act or any other statute as
indicated in the Supplementary
Information section above, it is not
subject to the regulatory flexibility
provisions of the Regulatory Flexibility
Act (5 U.S.C 601 et seq.), or to sections
202 and 205 of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4). In addition, this action does not
significantly or uniquely affect small
governments or impose a significant
intergovernmental mandate, as
described in sections 203 and 204 of
UMRA. This administrative action also
does not have a substantial direct effect
on one or more Indian tribes, on the
relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000), nor will
it have substantial direct effects on the
States, on the relationship between the
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national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This administrative
action also is not subject to Executive
Order 13045 (62 FR 19885, April 23,
1997), because it is not economically
significant. This administrative action
does not involve technical standards;
thus the requirements of section 12(d) of
the National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. The
administrative action also does not
involve special consideration of
environmental justice related issues as
required by Executive Order 12898 (59
FR 7629, February 16, 1994). In this
administrative action, EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct, as
required by section 3 of Executive Order
12988 (61 FR 4729, February 7, 1996).
EPA has complied with Executive Order
12630 (53 FR 8859, March 15, 1998) by
examining the takings implications of
this administrative action in accordance
with the “Attorney General’s
Supplemental Guidelines for the
Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the Executive Order. This
administrative action does not impose
an information collection burden under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.). EPA’s
compliance with these Statutes and
Executive Orders for the underlying
rules are discussed in previous actions
taken on the State’s rules.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act (CRA)
(5 U.S.C. 801 et seq.), as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 808 allows
the issuing agency to make a rule
effective sooner than otherwise
provided by the CRA if the agency
makes a good cause finding that notice
and public procedure is impracticable,
unnecessary or contrary to the public

interest. Today’s administrative action
simply codifies (and corrects)
provisions which are already in effect as
a matter of law in Federal and approved
State programs. 5 U.S.C. 808(2). These
announced actions were effective when
EPA approved them through previous
rulemaking actions. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this action
in the Federal Register. This update to
North Carolina’s SIP Compilation and
correction of typographical errors is not
a ““major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

EPA has also determined that the
provisions of section 307(b)(1) of the
Clean Air Act pertaining to petitions for
judicial review are not applicable to this
action. This action is simply an
announcement of prior rulemakings that
have previously undergone notice and
comment rulemaking. Prior EPA
rulemaking actions for each individual
component of the North Carolina SIP
compilation previously afforded
interested parties the opportunity to file
a petition for judicial review in the
United States Court of Appeals for the
appropriate circuit within 60 days of
such rulemaking action.

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.
Dated: January 24, 2005.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

Chapter I, title 40, Code of Federal
Regulations, is amended as follows:
PART 52—[AMENDED]

n 1. The authority for citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart II—North Carolina

n 2. Section 52.1770 is amended by
revising paragraph (b) and revising table
1 in paragraph (c) to read as follows:

§52.1770 Identification of plan.

* * * * *

(b) Incorporation by reference.

(1) Material listed in paragraph (c) of
this section with an EPA approval date
prior to December 30, 2004, for North
Carolina (Table 1 of the North Carolina
State Implementation Plan), January 1,
2003, for Forsyth County, North
Carolina (Table 2 of the North Carolina
State Implementation Plan) and January
1, 2003, for Mecklenburg County, North
Carolina (Table 3 of the North Carolina
State Implementation Plan), was
approved for incorporation by reference
by the Director of the Federal Register
in accordance with 5 U.S.C. 552(a) and
1 CFR part 51. Material is incorporated
as it exists on the date of the approval,
and notice of any change in the material
will be published in the Federal
Register. Entries in paragraphs (c) of
this section with EPA approval dates
after December 30, 2004, for North
Carolina (Table 1 of the December 30,
2004, for North Carolina State
Implementation Plan), January 1, 2003,
for Forsyth County, North Carolina
(Table 2 of the North Carolina State
Implementation Plan) and January 1,
2003, for Mecklenburg County, North
Carolina, (Table 3 of the North Carolina
State Implementation Plan) will be
incorporated by reference in the next
update to these SIP compilation
notebooks.

(2) EPA Region 4 certifies that the
rules/regulations provided by EPA in
the SIP compilation at the addresses in
paragraph (b)(3) of this section are an
exact duplicate of the officially
promulgated State rules/regulations
which have been approved as part of the
State implementation plan as of the
dates referenced in paragraph (b)(1).

(3) Copies of the materials
incorporated by reference may be
inspected at the Region 4 EPA Office at
61 Forsyth Street, SW., Atlanta, GA
30303; the EPA, Air and Radiation
Docket and Information Center, Air
Docket (Mail Code 6102T), 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460 and the National
Archives and Records Administration.
For information on the availability of
this material at NARA, call 202-741—
6030, or go to: http://www.archives.gov/
federal_register/
code_of_federal_regulations/
ibr_locations.html.

(c) EPA approved regulations.
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TABLE 1.—EPA APPROVED NORTH CAROLINA REGULATIONS

State citation

Title/subject

State effec-
tive date

EPA approval date

Explanation

Subchapter 2D Air Pollution Control Requirements

Section .0100

Definitions and References

Sect .
Sect .

Sect .
Sect .

Definitions ......ooovveiieiniiiieee e,

Copies of Referenced Federal Regu-
lations.

Incorporation by Reference

Mailing LiSt ......ccoeeviiieiiiiieiieeeeieene

01/15/98 | 11/10/99, 64 FR 61213.
12/01/92 | 08/15/94, 59 FR 41708.

01/15/98 | 11/10/99, 64 FR 61213.
07/01/02 | 09/17/03, 68 FR 54362.

Section .0200 Air Pollution Sources

Sect .0201 .....cocceveiennee. Classification  of  Air  Pollution 04/12/84 | 10/11/85, 50 FR 41501.
Sources.
Sect .0202 .......ccoveeeieeee. Registration of Air Pollution Sources 01/15/98 | 11/10/99, 64 FR 61213.
Section .0300 Air Pollution Emergencies
Sect . PUIPOSE ..ot 02/01/76 | 06/03/86, 51 FR 19834.
Sect. Episode Criteria .................. 01/15/98 | 11/10/99, 64 FR 61213.
Sect . Emission Reduction Plans 04/12/84 | 10/11/85, 50 FR 41501.
Sect . Preplanned Abatement Program ...... 04/14/88 | 12/12/88, 53 FR 49881.
Sect . Emission  Reduction  Plan—Alert 04/12/84 | 10/11/85, 50 FR 41501.
Level.
Sect .0306 ......cccceevieenne Emission Reduction Plan—Warning 04/12/84 | 10/11/85, 50 FR 41501.
Level.
Sect .0307 ......ccoeeeeiiennn Emission Reduction Plan—Emer- 04/12/84 | 10/11/85, 50 FR 41501.
gency Level.
Section .0400 Ambient Air Quality Standards
Sect . Purpose ....... 12/01/92 | 08/15/94, 59 FR 41708.
Sect . Sulfur OXides .........cccccevvvnnn. 04/12/84 | 10/11/85, 50 FR 41501.
Sect . Total Suspended Particulates 07/01/88 | 01/16/90, 55 FR 1419.
Sect . Carbon Monoxide .................. 10/01/89 | 3/12/90, 55 FR 9125.
Sect . OZONE .ot 05/01/99 | 10/22/02, 67 FR 64989.
Sect . Nitrogen Dioxide 10/01/89 | 03/12/90, 55 FR 9125.
Sect . Lead ....ccooovvvvriinnnns 04/12/84 | 10/11/85, 50 FR 41501.

Sect .
Sect .

Particulate Matter
PM2.5 Particulate Matter ..................

07/01/88 | 01/16/90, 55 FR 1419.

05/01/99 | 10/22/02, 67 FR 64989.

Section .0500

Emission Control Standards

Sect .

Sect .
Sect .

Sect .

Sect .

Sect .

Sect .

Sect .

Sect .

Sect .

Sect .

Sect .

Sect .

Sect .

Sect .

Compliance with Emission Control
Standards.

PUIPOSE ..ooviiiiieeeeeeeee e

Particulates from Fuel Burning Indi-
rect Heat Exchangers.

Particulates from Wood Burning Indi-
rect Heat Exchangers.

Control of Particulates from Inciner-
ators.

Particulates from Hot Mix Asphalt
Plants.

Particulates from Chemical Fertilizer
Manufacturing Plants.

Particulates from Pulp and Paper
Mills.

Particulates from Mica or Feldspar
Processing Plants.

Particulates from Sand, Gravel, or
Crushed Stone Operations.

Particluates from Lightweight Aggre-
gate.

Particulates from Wood Products
Finishing Plants.

Particulates from Portland Cement
Plants.

Particulates from Ferrous Jobbing
Foundries.

Particulates from Miscellaneous In-
dustrial Processes.

04/01/01 | 08/08/02, 67 FR 51461.

03/01/81 | 07/26/82, 47 FR 32118.
05/01/99 | 10/22/02, 67 FR 64989.

07/01/02 | 12/27/02, 67 FR 78980.

07/01/87 | 02/29/88, 53 FR 5974.

03/20/98 | 11/10/99, 64 FR 61213.
04/01/03 | 09/17/03, 68 FR 54362.
03/20/98 | 11/10/99, 64 FR 61213.
04/01/03 | 09/17/03, 68 FR 54362.
03/20/98 | 11/10/99, 64 FR 61213.
03/20/98 | 11/10/99, 64 FR 61213.
11/01/84 | 12/19/86, 51 FR 45468.
03/20/98 | 11/10/99, 64 FR 61213.
03/20/98 | 11/10/99, 64 FR 61213.

04/01/03 | 09/17/03, 68 FR 54362.
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TABLE 1.—EPA APPROVED NORTH CAROLINA REGULATIONS—Continued

State effec-

State citation Title/subject tive date EPA approval date Explanation

Sect .0516 .....ccocvvieennnn. Sulfur Dioxide Emissions from Com- 04/01/03 | 09/17/03, 68 FR 54362.
bustion Sources.

Sect .0517 .........cceeeel SO, Emissions from Plants Pro- 11/01/84 | 12/19/86, 51 FR 45468.
ducing Sulfuric Acid.

Sect .0519 ............cl Control of Nitrogen Dioxide and Ni- 07/01/96 | 08/01/97, 62 FR 41277.
trogen Oxides Emissions.

Sect .0520 ......ccceeevieennne Control and Prohibition of Open 07/01/96 | 08/01/97, 62 FR 41277 .....ccccuvvennen. Repealed.
Burning.

Sect . Control of Visible Emissions ............. 03/20/98 | 11/10/99, 64 FR 61213.

Sect . Control and Prohibition of Odorous 02/01/76 | 06/03/86, 51 FR 19834.
Emissions.

Sect .0523 .....ccociiiiieene Control of Conical Incinerators ......... 01/01/85 | 09/09/87, 52 FR 33933.

Sect .0527 .....cocevvvveennnn. Emissions from Spodumene Ore 11/01/84 | 12/19/86, 51 FR 45468.
Roasting.

Sect .0530 ......cccevvveennnn. Prevention of Significant Deteriora- 11/21/96 | 10/15/99, 64 FR 55831.
tion.

Sect .0531 ....occoeeiiieene Sources in Nonattainment Areas ..... 01/15/98 | 11/10/99, 64 FR 61213.

Sect .0532 ....coecieeenn. Sources Contributing to an Ambient 07/01/94 | 02/01/96, 61 FR 3584.
Violation.

Sect . Stack Height .........ccccoevveiiiiiiiiinene, 07/01/94 | 02/01/96, 61 FR 3584.

Sect . Excess Emissions Reporting and 07/01/96 | 08/01/97, 62 FR 41277.
Malfunctions.

Sect .0536 .....cccveeeneenn. Particulate Emissions from Electric 08/01/91 | 02/14/96, 61 FR 5689.
Utility Boilers.

Sect .0540 ......coccveeveenne. Particulates from Fugitive Non-proc- 03/20/98 | 11/10/99, 64 FR 61213.
ess Dust Emission Sources.

Sect .0542 ......ccceviieenne Control of Particulate Emissions 07/01/02 | 12/27/02, 67 FR 78980.
from Cotton Ginning Operations.

Section .0600 Air Contaminants; Monitoring, Reporting

Sect .0601 ......cccovvvennne. Monitoring: Recordkeeping: Report- 04/01/99 | 08/08/02, 67 FR 51461.
ing.

Sect .0602 ......cceeeeennee. Definitions ....cccovvviiiiiiieieceee, 04/01/99 | 08/08/02, 67 FR 51461.

Sect .0604 ......cceeeeenne. Exceptions to Monitoring and Re- 04/01/99 | 08/08/02, 67 FR 51461.
porting Requirements.

Sect .0605 .......cccveeeneen. General Recordkeeping and Report- 04/01/99 | 08/08/02, 67 FR 51461.
ing Requirements.

Sect .0606 ........ccceeeneenn. Other Coal or Residual Oil Burners 05/02/88 | 12/12/88, 53 FR 49881.

Sect .0607 ...ccovvveeeennn. Large Wood and Wood-Fossil Fuel 04/01/99 | 08/08/02, 67 FR 51461.
Combination Units.

Sect . Program Schedule ..........c..ccoevueenneen. 07/01/96 | 08/01/97, 62 FR 41277.

Sect . Monitoring Condition in Permit ......... 04/12/84 | 10/04/85, 50 FR 41501.

Sect . Federal Monitoring Requirements ... 04/01/99 | 08/08/02, 67 FR 51461.

Sect . Monitoring Emissions from Other 04/01/99 | 08/08/02, 67 FR 51461.
Sources.

Sect .0612 ......ocveeveenee. Alternative Monitoring and Reporting 04/01/99 | 08/08/02, 67 FR 51461.
Procedures.

Sect . Quality Assurance Program ............. 04/01/99 | 08/08/02, 67 FR 51461.

Sect . Compliance Assurance Monitoring ... 04/01/99 | 08/08/02, 67 FR 51461.

Sect .

Delegation

04/01/99

08/08/02, 67 FR 51461.

Complex Sources

Sect .0801 .....ccocevvvennen. Purpose and Scope ........cccoceeneennen. 07/01/94 | 02/01/96, 61 FR 3584.
Sect .0802 ......ccceovennnne. Definitions .....c.covvvieiiniciiniccene 07/01/94 | 02/01/96, 61 FR 3584.
Sect .0803 Highway Projects .........cccvevevvrvenens 07/01/94 | 02/01/96, 61 FR 3584.
Sect .0804 .. Airport Facilities 07/01/96 | 08/01/97, 62 FR 41277.
Sect .0805 .. Parking Facilities 07/01/96 | 08/01/97, 62 FR 41277.
Sect .0806 Ambient Monitoring and Modeling 07/01/94 | 02/01/96, 61 FR 3584.
Analysis.
Section .0900 Volatile Organic Compounds
Sect . Definitions ......coovvviiieiniiiiceeeen 07/01/96 | 08/01/97, 62 FR 41277.
Sect . Applicability .......coceevniiiiiiin 07/01/00 | 08/27/01, 66 FR 34117.
Sect . Recordkeeping: Reporting:  Moni- 04/01/99 | 08/08/02, 67 FR 51461.
toring.
Sect .0905 ......ccceeiieenne Petition for Alternative Controls ........ 11/08/84 | 12/19/86, 51 FR 45468.
Sect .0906 .......ccceeeueeenne Circumvention ........ccccceeveeeeinieee e, 11/08/84 | 12/19/86, 51 FR 45468.
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TABLE 1.—EPA APPROVED NORTH CAROLINA REGULATIONS—Continued

State effec-

State citation Title/subject tive date EPA approval date Explanation

Sect .0907 ...ccoviiiiiennn. Compliance Schedules for Sources 11/21/96 | 10/15/99, 64 FR 55831 .........ccceenee. Repealed.
in Nonattainment Areas.

Sect .0908 .......ccoeeveenee. Equipment Modification Compliance 11/08/84 | 12/19/86, 51 FR 45468.
Schedules.

Sect .0909 ......ccooeerrienn. Compliance Schedules for Sources 07/01/00 | 08/27/01, 66 FR 34117.
in New Nonattainment Areas.

Sect .0910 ......ccceeeiieennne Alternate Compliance Schedules ..... 11/21/96 | 10/15/99, 64 FR 55831 ......cccccccuuenne Repealed.

Sect .0911 .......ccovveiienn. Exceptions for Compliance Sched- 11/21/96 | 10/15/99, 64 FR 55831 .........cccceenee. Repealed.
ules.

Sect .0912 ......cocveeiiennn. General Provisions on Test Methods 04/01/03 | 09/17/03, 68 FR 54362.
and Procedures.

Sect .0913 ......ccceiiiieene Determination of Volatile Content of 07/01/88 | 01/16/90, 55 FR 1420.
Surface Coatings.

Sect .0914 ......cccoviieeenne Determination of VOC Emission 03/20/98 | 11/10/99, 64 FR 61213.
Control System Efficiency.

Sect .0915 .......cccovveeennn. Determination of Solvent Metal 11/08/84 | 12/19/86, 51 FR 45468.
Cleaning VOC Emissions.

Sect .0916 ........cceeeneenn. Determination of VOC Emissions 07/01/88 | 01/16/90, 55 FR 1420.
from Bulk Gasoline Terminals.

Sect .0917 .......ccoeeiienn. Automobile and Light-duty Truck 07/01/96 | 08/01/97, 62 FR 41277.
Manufacturing.

Sect . Can Coating .......cccevvrriieeneeenieenieens 07/01/96 | 08/01/97, 62 FR 41277.

Sect . Coil Coating ..... 07/01/96 | 08/01/97, 62 FR 41277.

Sect . Paper Coating 07/01/96 | 08/01/97, 62 FR 41277.

Sect . Fabric and Vinyl Coating .................. 07/01/96 | 08/01/97, 62 FR 41277.

Sect . Metal Furniture Coating ...........c........ 07/01/96 | 08/01/97, 62 FR 41277.

Sect . Surface Coating of Large Appliances 07/01/96 | 08/01/97, 62 FR 41277.

Sect . Magnet Wire Coating ...........ccceeeveeen. 07/01/96 | 08/01/97, 62 FR 41277.

Sect . Petroleum Liquid Storage ... 12/01/89 | 06/23/94, 59 FR 32362.

Sect . Bulk Gasoline Plants .......... 07/01/96 | 08/01/97, 62 FR 41277.

Sect . Bulk Gasoline Terminals 04/01/03 | 09/17/03, 68 FR 54362.

Sect . Gasoline Service Stations Stage | ... 07/01/96 | 08/01/97, 62 FR 41277.

Sect . Solvent Metal Cleaning ... 03/01/91 | 06/23/94, 59 FR 32362.

Sect . Cutback Asphalt .........cccooeviiininenn 12/01/89 | 06/23/94, 59 FR 32362.

Sect . Gasoline Truck Tanks and Vapor 04/01/03 | 09/17/03, 68 FR 54362.
Collection Systems.

Sect .0933 .....ccciiiiieee Petroleum Liquid Storage in External 07/01/95 | 02/01/96, 62 FR 3589.
Floating Roof Tanks.

Sect .0934 ......ccccvvieeennn. Coating of Miscellaneous Metal 07/01/96 | 08/01/97, 62 FR 41277.
Parts and Products.

Sect .0935 .....coocieeiienn. Factory Surface Coating of Flat 07/01/96 | 08/01/97, 62 FR 41277.
Wood Paneling.

Sect .0936 .....cccovvieiens Graphic ArtS .....cocevveneiieneneceeeen 12/01/89 | 06/23/94, 59 FR 32362.

Sect .0937 ..oooiiiiiiieene Manufacture of Pneumatic Rubber 07/01/96 | 08/01/97, 62 FR 41277.
Tires.

Sect .0938 .......ccceeeieenn. Perchloroethylene Dry Cleaning Sys- 03/20/98 | 11/10/99, 64 FR 61213 .......ccccecuneee.. Repealed.
tem.

Sect .0939 .....cccciiiiieenne Determination of Volatile Organic 07/01/88 | 01/16/90, 55 FR 1420.
Compounds Emissions.

Sect .0940 ......ccccveeveenne. Determination of Leak Tightness and 07/01/88 | 01/16/90, 55 FR 1420.
Vapor Leaks.

Sect .0941 .......ccoeeeenene. Alternative Method for Leak Tight- 03/01/91 | 06/23/94, 59 FR 32362.
ness.

Sect .0942 ... Determination of Solvent in Filter 07/23/80 | 08/27/81, 46 FR 43137.
Waste.

Sect .0943 ....coooiiiien. Synthetic Organic Chemical and 03/01/91 | 06/23/94, 59 FR 32362.
Polymer Manufacturing.

Sect .0944 .......cccoveeeene Manufacture of Polyethylene, Poly- 03/14/85 | 11/19/86, 51 FR 41786.
propylene, and Polystyrene.

Sect . Petroleum Dry Cleaning ................... 03/14/85 | 11/19/86, 51 FR 41786.

Sect . Manufacture of Synthesized Phar- 07/01/94 | 05/05/95, 60 FR 22284.
maceutical Products.

Sect .0948 ........ccceeeeee. VOC Emissions from Transfer Oper- 07/01/00 | 08/27/01, 66 FR 34117.
ations.

Sect .0949 .......ccoceeiienn. Storage of Miscellaneous Volatile 07/01/00 | 08/27/01, 66 FR 34117.
Organic Compounds.

Sect .0951 .....cocveiienen. Miscellaneous Volatile Organic Com- 07/01/00 | 08/27/01, 66 FR 34117.
pound Emissions.

Sect .0952 ......coceiiiieenne Petition for Alternative Controls for 05/01/95 | 02/01/96, 62 FR 3589.

RACT.
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TABLE 1.—EPA APPROVED NORTH CAROLINA REGULATIONS—Continued

State effec-

State citation Title/subject tive date EPA approval date Explanation
Sect .0953 .....ccoceiiiieeene Vapor Return Piping for Stage Il 03/20/98 | 11/10/99, 64 FR 61213.
Vapor Recovery.
Sect . Stage Il Vapor Recovery .......... 04/01/03 | 09/17/03, 68 FR 54362.
Sect . Thread Bonding Manufacturing 04/01/95 | 02/01/96, 62 FR 3589.
Sect . Glass Christmas Ornament Manu- 04/01/95 | 02/01/96, 62 FR 3589.
facturing.
Sect . Commercial Bakeries ............ccee.ne... 04/01/95 | 02/01/96, 62 FR 3589.
Sect . Work Practices for Sources of Vola- 07/01/00 | 08/27/01, 66 FR 34117.
tile Organic Compounds.
Sect . Reserved.
Section .1000 Motor Vehicle Emissions Control Standards
Sect . PUIPOSE e 07/01/02 | 10/30/02, 67 FR 66056.
Sect . Applicability .. 07/01/02 | 10/30/02, 67 FR 66056.
Sect . Definitions ................. 12/01/82 | 06/02/95, 60 FR 28726.
Sect . Emissions Standards ................ 07/01/02 | 10/30/02, 67 FR 66056.
Sect . Measurement and Enforcement ....... 07/01/02 | 10/30/02, 67 FR 66056.

Section .1300 Oxygenated Gasoline Standard

Sect .
Sect .
Sect .
Sect .
Sect .

Purpose
Applicability ..
Definitions
Oxygen Content Standard
Measurement and Enforcement

09/01/92
09/01/92
09/01/92
09/01/92
09/01/92

06/30/94, 59 FR 33683.
06/30/94, 59 FR 33683.
06/30/94, 59 FR 33683.
06/30/94, 59 FR 33683.
06/30/94, 59 FR 33683.

Section .1400

Nitrogen Oxides Emissions

Sect .1401 ..o DEfiNItioNS ...ocveviieieienice e 07/15/02 | 12/27/02, 67 FR 78987.
Sect .1402 ......cccvvvenenne. Applicability .......coceevniiiiiiin 07/15/02 | 12/27/02, 67 FR 78987.
Sect .1403 .....cocvvieennn. Compliance Schedules ..................... 07/15/02 | 12/27/02, 67 FR 78987.
Sect .1404 ........cccoeeee. Recordkeeping: Reporting:  Moni- 07/15/02 | 12/27/02, 67 FR 78987.
toring.
Sect .1409 ..................... Stationary Internal Combustion En- 07/15/02 | 12/27/02, 67 FR 78987.
gines.
Sect .1416 ....cccocveieennen. Emission Allocations for Utility Com- 07/15/02 | 12/27/02, 67 FR 78987.
panies.
Sect 1417 ..o Emission Allocations for Large Com- 07/15/02 | 12/27/02, 67 FR 78987.
bustion Sources.
Sect .1418 .......ccoveeeenen. New Electric Generating Units, 07/15/02 | 12/27/02, 67 FR 78987.
Large Boilers, and Large I/C En-
gines.
Sect .1419 .....cocoeeeen. Nitrogen Oxide Budget Trading Pro- 07/15/02 | 12/27/02, 67 FR 78987.
gram.
Sect .1420 .............l Periodic Review and Reallocations .. 07/15/02 | 12/27/02, 67 FR 78987.
Sect .1421 ...ccovcveee. Allocations for New Growth of Major 07/15/02 | 12/27/02, 67 FR 78987.
Point Sources.
Sect .1422 .....ccoiieiiee Compliance Supplement Pool and 07/15/02 | 12/27/02, 67 FR 78987.
Early Emission Reduction Credits.
Sect .1423 ..o, Large Internal Combustion Engines 07/15/02 | 12/27/02, 67 FR 78987.
Section .1900 Open Burning
Sect .1901 ......ccoeeeiienne Purpose, Scope, and Impermissible 07/01/96 | 08/01/97, 62 FR 41277.
Open Burning.
Sect . Definitions .......ccovevveiiniciincenee 01/15/98 | 11/10/99, 64 FR 61213.
Sect . Permissible Open Burning Without a 01/15/98 | 11/10/99, 64 FR 61213.
Permit.
Sect . 1904 .....ccoociiiiine Air Curtain Burners ...........cccocveeueene 07/01/96 | 08/01/97, 62 FR 41277.
Section .2000 Transportation Conformity
Sect . Purpose, Scope and Applicability ..... 04/01/99 | 12/27/02, 67 FR 78983.
Sect . Definitions .......ccovevveiinieiincce e 04/01/99 | 12/27/02, 67 FR 78983.
Sect .2003 .....coccieeienn. Transportation Conformity Deter- 04/01/99 | 12/27/02, 67 FR 78983 ........cceeeeneee. Except for the incorpo-
mination. ration by reference of
40 CFR 93.104(e) of
the Transportation
Conformity Rule.
Sect .2004 .......ccoceeeieen. Determining Transportation Related 04/01/99 | 12/27/02, 67 FR 78983.

Emissions.
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TABLE 1.—EPA APPROVED NORTH CAROLINA REGULATIONS—Continued

State effec-

State citation Title/subject tive date EPA approval date Explanation
Sect .2005 ......ccceeeiieene Memorandum of Agreement ............. 04/01/99 | 12/27/02, 67 FR 78983.
Subchapter 2Q Air Quality Permits
Section .0100 General Provisions
Sect .0101 ....cccoceveeennee. Required Air Quality Permits ............ 03/20/98 | 11/10/99, 64 FR 61213.
Sect .0102 .............eel Activities Exempted from Permit Re- 07/01/02 | 12/27/02, 67 FR 78980.
quirements.
Sect .0103 .....cocveeeenen. Definitions ......coovvviieiniieieeeen 05/01/99 | 10/22/02, 67 FR 64989.
Sect .0104 ..o Where to Obtain and File Permit Ap- 07/01/02 | 12/27/02, 67 FR 78980.
plications.
Sect . Copies of Referenced Documents ... 08/15/94 | 02/01/96, 61 FR 3584.
Sect . Incorporation by Reference .............. 08/15/94 | 02/01/96, 61 FR 3584.
Sect . Confidential Information 05/01/99 | 10/22/02, 67 FR 64989.
Sect . Delegation of Authority 03/15/98 | 11/10/99, 64 FR 61213.
Sect . Compliance Schedule for Previously 04/01/01 | 08/08/02, 67 FR 51461.

Exempted Activities.

Sect .0110 ..ccooevvieeeee. Retention of Permit at Permitted Fa- 08/15/94 | 02/01/96, 61 FR 3584.
cility.

Sect .0111 ....ccoocvveienen. Applicability Determinations ............. 08/15/94 | 02/01/96, 61 FR 3584.

Section .0200 Permit Fees
Sect .0207 ......cccceeerienn. Annual Emissions Reporting ............ 01/15/98 | 11/10/99, 64 FR 61213.
Section .0300 Construction and Operating Permits

Sect .0301 ....covvvriienen. Applicability ......ccoccvveniiiiiiie 07/01/94 | 07/28/95, 60 FR 38710.

Sect . Definitions .... 07/01/94 | 07/28/95, 60 FR 38710.

Sect .0304 ....ccooeveieenen. Applications ........cccoceeviiiniiniiee 07/01/99 | 10/22/02, 67 FR 64989.

Sect .0305 ....coecveeeien. Application Submittal Content .......... 07/01/94 | 07/28/95, 60 FR 38710.

Sect .0306 .......ccccevueennne Permits Requiring Public Participa- 07/01/99 | 10/22/02, 67 FR 64989.
tion.

Sect .0307 .cccveevcieeeee. Public Participation Procedures ....... 01/15/98 | 11/10/99, 64 FR 61213.

Sect .0308 .....ccocvveveenen. Final Action on Permit Applications .. 07/01/94 | 07/28/95, 60 FR 38710.

Sect .0309 ....ccoveeveiiennn. Termination, Modification and Rev- 07/01/99 | 10/22/02, 67 FR 64989.
ocation of Permits.

Sect .0310 .......ccccvvveene. Permitting of Numerous Similar Fa- 07/01/94 | 07/28/95, 60 FR 38710.
cilities.

Sect .0311 ....ccecvveeeen. Permitting of Facilities at Multiple 07/01/96 | 08/01/97, 62 FR 41277.
Temporary Sites.

Sect . Application Processing Schedule ..... 03/20/98 | 11/10/99, 64 FR 61213.

Sect . Expedited Application Processing 04/17/97 | 11/10/99, 64 FR 61213.
Schedule.

Sect . General Permitting Requirements .... 07/01/99 | 10/22/02, 67 FR 64989.

Sect . Synthetic Minor Facilities .................. 07/01/99 | 10/22/02, 67 FR 64989.

Sect . Administrative Permit Amendments 04/01/01 | 08/08/02, 67 FR 51461.

Sect . Avoidance Conditions ...........ccccuu..... 04/01/01 | 08/08/02, 67 FR 51461.

Section .0600 Transportation F

acility Procedures

Sect .0601 .....ccccevevennnn. Purpose of Section and Require- 07/01/94 | 02/01/96, 61 FR 3584.
ments for Permit.

Sect .0602 Definitions ......ocoovevviieeiiiieeieeeeien 07/01/94 | 02/01/96, 61 FR 3584.

Sect .0603 .. Applications .............. 07/28/97 | 12/31/98, 63 FR 72193.

Sect .0604 .. Public Participation ... 07/01/94 | 02/01/96, 61 FR 3584.

Sect .0605 .. Final Action on Permit Applications .. 07/01/94 | 02/01/96, 61 FR 3584.

Sect .0606 Termination, Modification and Rev- 07/01/94 | 02/01/96, 61 FR 3584.
ocation of Permits.

Sect .0607 ........cceeeeeee. Application Processing Schedule ..... 04/17/97 | 11/10/99, 64 FR 61213.

Section .0800 Exclusionary Rules

Sect . Purpose and Scope ........cccccceveeieenn. 05/01/99 | 10/22/02, 67 FR 64989.

Sect . Gasoline Servicing Stations and Dis- 08/01/95 | 09/20/96, 61 FR 49413.
pensing Facilities.

Sect .0803 ......cocveiiennn. Coating, Solvent Cleaning, Graphic 05/01/99 | 10/22/02, 67 FR 64989.
Arts Operations.

Sect .0804 ........ccceeeeeee. Dry Cleaning Facilities ...................... 08/01/95 | 09/20/96, 61 FR 49414.

Sect .0805 ........cccvvveeennn. Grain Elevators .........ccccocoeeiiiecennnn. 04/01/01 | 08/08/02, 67 FR 51461.

Sect .0806 .......ccccceerrne Cotton GiNS ....oevvveiieiiiieeiieee e 04/01/02 | 08/08/02, 67 FR 51461.
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TABLE 1.—EPA APPROVED NORTH CAROLINA REGULATIONS—Continued

State citation Title/subject SE?}: gg{g‘ EPA approval date Explanation
Sect .0807 ....ocovcvveeerinnn. Emergency Generators .................... 04/01/02 | 08/08/02, 67 FR 51461.
Sect .0808 ............eeeel Peak Shaving Generators ................ 07/01/99 | 10/22/02, 67 FR 64989.
* * * * *

[FR Doc. 05-3062 Filed 2—17-05; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

Office of the Secretary
49 CFR Part 1

Pipeline and Hazardous Materials
Safety Administration

49 CFR Chapter |

Research and Innovative Technology
Administration

49 CFR Chapter XI
[Docket No. OST 1999-6189]
RIN 9991-AA47

Pipeline and Hazardous Materials
Safety Administration, and to the
Administrator, Research and
Innovative Technology Administration;
Establishment and Delegation of
Powers and Duties

AGENCY: Office of the Secretary of
Transportation (OST), DOT.
ACTION: Final rule.

SUMMARY: Two new administrations, the
Pipeline and Hazardous Materials Safety
Administration and the Research and
Innovative Technology Administration,
are being established within the United
States Department of Transportation
pursuant to the Norman Y. Mineta
Research and Special Programs
Improvement Act. Each new
administration is established effective
February 20, 2005. Accordingly, by this
action, the Secretary delegates to the
Administrator, Pipeline and Hazardous
Materials Safety Administration, and
the Administrator, Research and
Innovative Technology Administration,
functions required for the operation of
each new administration. In addition,
this final rule renames chapters | and XI
of subtitle B of title 49 CFR.

DATES: Effective Date: This final rule is
effective on February 20, 2005.

FOR FURTHER INFORMATION CONTACT:
David K. Tochen, Deputy Assistant
General Counsel, Office of the Assistant

General Counsel for Environmental,
Civil Rights, and General Law,
Department of Transportation, 400
Seventh Street, SW., Room 10102,
Washington, DC 20590; Telephone (202)
366-9153.

SUPPLEMENTARY INFORMATION:

Background

The Norman Y. Mineta Research and
Special Programs Improvement Act
[Pub. L. 108-426, 118 Stat. 2423
(November 30, 2004)] amends title 49,
United States Code, by reorganizing the
Research and Special Program
Administration (RSPA) into two new
administrations, the Pipeline and
Hazardous Materials Safety
Administration (PHMSA) and the
Research and Innovative Technology
Administration (RITA). PHMSA
succeeds to all the authority exercised
by RSPA with regard to pipeline and
hazardous materials safety. RITA
succeeds to substantially all the
research authority currently exercised
by RSPA, and includes other duties and
powers of the Secretary that advance the
Department’s research, development,
and technology objectives. In addition,
two existing organizations of the
Department, the Bureau of
Transportation Statistics and the Office
of Intermodalism, are moved to RITA
(49 CFR Chapter XI). 49 CFR part 1
enumerates powers and duties that each
modal administration within the
Department of Transportation is
responsible for carrying out. This rule
amends 49 CFR part 1 to reflect the
Secretary’s delegation of authority to the
Administrators of PHMSA and RITA,
respectively.

The Administrators of PHMSA and
RITA may redelegate their respective
powers and duties described in this
document if not inconsistent with
statute, departmental regulations,
policies, and orders governing
delegations.

As this rule relates to Departmental
organization, procedures, and practice,
notice and comment on it are
unnecessary under 5 U.S.C. 553(b). In
addition, the Secretary finds that prior
notice and opportunity to comment are
unnecessary, and good cause exists to
dispense with the 30-day delay in the
effective date requirement so that
PHMSA and RITA may operate

pursuant to the changes noted above
beginning February 20, 2005.

Ministerial amendments to a number
of other parts in title 49 of the Code of
Federal Regulations that pertain to
functions of the new administrations
will be issued in the near future.

Regulatory Analyses and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

This final rule is not considered a
significant regulatory action under
Executive Order 12866 (‘‘Regulatory
Planning and Process”), and the
Regulatory Policies and Procedures of
the Department of Transportation (44 FR
11034). There are no costs associated
with this rule.

B. Executive Order 13132

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132 (“‘Federalism’). This final rule
does not have a substantial direct effect
on, or sufficient federalism implications
for, the States, nor would it limit the
policymaking discretion of the States.
Therefore, the consultation
requirements of Executive Order 13132
do not apply.

C. Executive Order 13175

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13175 (““Consultation and Coordination
with Indian Tribal Governments”).
Because this final rule does not
significantly or uniquely affect the
communities of the Indian tribal
governments and does not impose
substantial direct compliance costs, the
funding and consultation requirements
of Executive Order 13175 do not apply.

D. Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required for this rule
under the Administrative Procedure Act
(5 U.S.C. 553), the provision of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) do not apply.

E. Paperwork Reduction Act

This final rule contains no
information collection requirements
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3520).
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F. Unfunded Mandates Reform Act

The Department has determined that
the requirements of Title Il of the
Unfunded Mandates Reform Act of 1995
do not apply to this rulemaking.

List of Subjects in 49 CFR Part 1

Authority delegations (Government
agencies), Organization and functions
(Government agencies).

n In consideration of the foregoing, Title
49, Code of Federal Regulations Subtitles
A and B, are amended as follows:

Subtitle A—Office of the Secretary

PART 1—ORGANIZATION AND
DELEGATION OF POWERS AND
DUTIES

n 1. The authority citation for part 1 is
revised to read as follows:

Authority: 49 U.S.C. 322; 28 U.S.C. 2672;
31 U.S.C. 3711(a)(2); Pub. L. 101-552, 104
Stat. 2736; Pub. L. 106-159, 113 Stat. 1748;
Pub. L. 107-71, 115 Stat. 597; Pub. L. 107—
295, 116 Stat. 2064; Pub. L. 107-295, 116 Stat
2065; Pub. L. 107296, 116 Stat. 2135; 41
U.S.C. 414; Pub. L. 108-426, 118 Stat. 2423.

n 2. Amend § 1.2 by revising paragraphs
(9) and (i) to read as follows:

§1.2 Definitions.
* * * * *

(9) The Pipeline and Hazardous
Materials Safety Administrator.
* * * * *

(i) The Research and Innovative
Technology Administrator.
* * * * *
n 3. Amend 8 1.3 by revising paragraphs
(b)(7) and (b)(9) to read as follows:

§1.3 Organization of the Department.
* * * * *
b * * %

(7) The Pipeline and Hazardous
Materials Safety Administration, headed
by the Administrator.

* * * * *

(9) The Research and Innovative
Technology Administration, headed by
the Administrator.

* * * * *
n 4. Amend 8 1.4 by revising paragraphs
(h) and (k) to read as follows:

§1.4 General responsibilities.

(h) The Pipeline and Hazardous
Materials Safety Administration. Is
responsible for:

(1) Administering a national program
of safety in natural gas and hazardous
liquid pipeline transportation including
identifying pipeline safety concerns,
developing uniform safety standards,
and promulgating and enforcing safety
regulations.

(2) Administering a national program
of safety, including security, in multi-

modal hazardous materials
transportation including identifying
hazardous materials safety concerns,
developing uniform safety standards,
and promulgating and enforcing safety
and security regulations.

* * * * *

(k) The Research and Innovative
Technology Administration. Is
responsible for:

(1) Coordinating, facilitating, and
reviewing the Department’s research
and development programs and
activities, except as limited by section
4(b)(1) of the Norman Y. Mineta
Research and Special Programs
Improvement Act (Pub. L. 108-426, 118
Stat. 2423 (November 30, 2004)).

(2) After consultation with modal and
OST offices, making recommendations
to the Secretary on all modal and OST
research budgets.

(3) Serving as the focal point for
Departmental research, development,
and technology endeavors, in
coordination with the Under Secretary
for Policy.

(4) Planning, developing, initiating
and managing programs in
transportation research and
development. Programs undertaken by
RITA shall not be duplicative of similar
programs undertaken by any modal or
OST office. Maintaining the capability
to perform research, development, and
analysis in transportation planning and
socio-economic effects, program
management, and provide advice on
technology in DOT policy development.
Particular efforts will be made on
analyzing transportation systems
problems and developing innovative
research products, processes and
applications to solve them, advanced
transportation concepts, and
multimodal transportation. RITA will
develop and maintain vital statistics and
related transportation information
databases.

(5) Providing leadership on technical,
navigation, communication, and
systems engineering activities.

(6) Providing a point of contact for the
Department with the academic
community to encourage transportation
research.

(7) Providing university
transportation research grants.

(8) Managing a Transportation Safety
Institute which designs and conducts
training programs responsive to the
requirements of Government and
industry as expressed by the operating
administrations of the Department.

(9) Carrying out comprehensive
transportation statistics research,
analysis, and reporting.

(10) Providing oversight of the
activities of the Bureau of
Transportation Statistics.

(112) Providing oversight of the
activities of the VVolpe National
Transportation Systems Center.

(12) Coordinating intermodal research
initiatives and planning activities.

(13) Serving as a focal point within
the Federal government for coordination
of intermodal transportation research
and development policy, in
coordination with the Under Secretary
for Policy.

* * * * *

n 5. Amend § 1.22 by revising paragraph
(a) to read as follows:

§1.22 Structure.

(a) Secretary and Deputy Secretary.
The Secretary and Deputy Secretary are
assisted by the following, all of which
report directly to the Secretary: The
Under Secretary for Policy; the
Executive Secretariat; the Board of
Contract Appeals; the Departmental
Office of Civil Rights; the Office of
Small and Disadvantaged Business
Utilization; the Office of Intelligence,
Security, and Emergency Response; the
Office of Public Affairs; and the Office
of the Chief Information Officer. The
Assistant Secretaries, the General
Counsel, and the Inspector General also
report directly to the Secretary.

* * * * *

n 6. Amend § 1.23 by revising paragraph
(b) to read as follows:

§1.23 Spheres of primary responsibility.

* * * * *

(b) The Under Secretary for Policy.
Provides leadership in the development
of policy for the Department, supervises
the policy activities of Assistant
Secretaries with primary responsibility
for aviation, international, and other
transportation policy development and
carries out other powers and duties
prescribed by the Secretary. Assists the
Secretary and Deputy Secretary in
carrying out a variety of executive and
managerial policies, programs and
initiatives. Serves as the focal point
within the Federal Government for
coordination of intermodal
transportation policy which brings
together departmental intermodal
perspectives, advocates intermodal
interests, and provides secretarial
leadership and visibility on issues that
involve or affect more than one
operating administration.

* * * * *

n 7. Add 8 1.46 to read as follows:
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§1.46 Delegations to the Administrator of
the Research and Innovative Technology
Administration.

The Administrator of the Research
and Innovative Technology
Administration is delegated authority
for the following:

(a) Coordination of Departmental
research and development programs
and activities. (1) Coordinate, facilitate,
and review all Departmental research
and development programs and
activities, except as limited by section
4(b)(1) of the Norman Y. Mineta
Research and Special Programs
Improvement Act (Pub. L. 108-426, 118
Stat. 2423).

(2) After consultation with modal and
OST offices, RITA shall make
recommendations to the Secretary on all
modal and OST research budgets.

(b) Science and technology. (1) With
respect to scientific and technological
matters, serve as principal advisor to the
Secretary and representative of the
Department to the academic
community, the private sector,
professional organizations, and other
Government agencies.

(2) Serve as principal liaison official
for the Department of Transportation
with the Office of Science and
Technology Policy in the Executive
Office of the President, the National
Science and Technology Council, and
the President’s Committee of Advisors
on Science and Technology.

(3) Serve as primary official
responsible for coordination and
oversight of the Department’s
implementation of section 2 of the
Federal Technology Transfer Act of
1986 (15 U.S.C. 3710a), relating to the
transfer of Federal technology to the
marketplace; and section 12(d) of the
National Technology Transfer and
Advancement Act of 1996 (Pub. L. 104—
113), as implemented by OMB Circular
A-119: Federal Participation in the
Development and Use of Voluntary
Consensus Standards and in Conformity
Assessment Activities.

(4) Serve as Chair and Executive
Secretary of the Department of
Transportation’s Research, Development
and Technology Planning Council.

(5) Serve as Chair and Executive
Secretary of the Department of
Transportation Research, Development
and Technology Planning Team.

(6) Carry out the functions vested in
the Secretary by section 5108 of the
Transportation Equity Act for the 21st
Century (23 U.S.C. 508), as extended by
the Surface Transportation Extension
Act of 2004, Part V, Public Law 108—
310, September 30, 2004, 118 Stat. 1144.

(7) Advocate Department of
Transportation policy and program

coordination efforts associated with
transportation research.

(8) Represent the Department of
Transportation on departmental,
national and international committees
and meetings dealing with
transportation R&D.

(9) Manage the strategic planning
process for transportation R&D across
the Department of Transportation and,
through the National Science and
Technology Council, across the Federal
Government.

(10) Conduct transportation system-
level assessments and policy research.

(11) Facilitate the creation of
transportation public/private
partnerships.

(12) Foster innovation in the
transportation sector.

(13) Disseminate information on
departmental, national, and
international transportation R&D
activities.

(14) Manage and coordinate a
nationwide program of transportation
research, education and technology
transfer through grants to university
transportation centers and foster
university participation in the planning,
conduct and analysis of transportation
research.

(15) Manage department- and
government-wide (inter/multimodal)
transportation R&D programs.

(16) Oversee advisory boards that deal
with transportation system-level R&D
assessments and issues, such as the
National Research Council Committee
on the Federal Transportation R&D
Strategic Planning Process.

(c) Advanced vehicle technology.
Carry out the functions vested in the
Secretary by section 5111 of the
Transportation Equity Act for the 21st
Century (49 U.S.C. 5506), as extended
by the Surface Transportation Extension
Act of 2004, Part V, Public Law 108—
310, September 30, 2004, 118 Stat. 1144.

(d) Remote sensing technology. Carry
out the functions vested in the Secretary
by section 5113 of the Transportation
Equity Act for the 21st Century (23
U.S.C. 502 note), as extended by the
Surface Transportation Extension Act of
2004, Part V, Public Law 108-310,
September 30, 2004, 118 Stat. 1144.

(e) University transportation research.
Carry out the functions vested in the
Secretary by section 5110 of the
Transportation Equity Act for the 21st
Century (49 U.S.C. 5505), as extended
by the Surface Transportation Extension
Act of 2004, Part V, Public Law 108-
310, September 30, 2004, 118 Stat. 1144.

(f) Volpe National Transportation
Systems Center. Exercise the authority
vested in the Secretary with respect to
the activities of the Volpe National

Transportation Systems Center and
carry out the functions vested in the
Secretary by 49 U.S.C. 328 with respect
to the working capital fund for financing
the activities of the Volpe National
Transportation Systems Center.

(9) Transportation Safety Institute.
Exercise authority over the
Transportation Safety Institute.

(h) Transportations Statistics.
Exercise the authority and carry out the
functions vested in the Secretary by 49
U.S.C. 112(d)(1)(C) relating to
transportation statistics, analysis, and
reporting.

(i) Intermodalism. Carry out the
functions vested in the Secretary by 49
U.S.C. 5503(d).

(i) Aviation information. (1) Carry out
the functions vested in the Secretary by
49 U.S.C. 329(b)(1) relating to the
collection and dissemination of
information on civil aeronautics.

(2) Carry out the functions vested in
the Secretary by section 4(a)(7) of the
Civil Aeronautics Board Sunset Act of
1984 (October 4, 1984; Pub. L. 98-443)
relating to the reporting of the extension
of unsecured credit to political
candidates (section 401, Federal
Election Campaign Act of 1971; 2 U.S.C.
451), in conjunction with the General
Counsel and the Assistant Secretary for
Aviation and International Affairs.

(3) Carry out the functions vested in
the Secretary by: 49 U.S.C. 40113
(relating to taking such actions and
issuing such regulations as may be
necessary to carry out responsibilities
under the Act), 49 U.S.C. 41702 (relating
to the duty of carriers to provide safe
and adequate service), 49 U.S.C. 41708
and 41709 (relating to the requirement
to keep information and the forms in
which it is to be kept), and 49 U.S.C.
41701 (relating to establishing just and
reasonable classifications of carriers and
rules to be followed by each) as
appropriate to carry out the
responsibilities under this paragraph in
conjunction with the General Counsel
and the Assistant Secretary for Aviation
and International Affairs.

(k) Hazardous materials information.
In coordination with the Under
Secretary for Transportation Policy,
work with the Operating
Administrations to determine data
needs, collection strategies, and
analytical techniques appropriate for
implementing 49 U.S.C. 5101 et seq.

n 8. Revise §1.53 to read as follows:
§1.53 Delegations to the Administrator of

the Pipeline and Hazardous Materials Safety
Administration.

The Administrator of the Pipeline and
Hazardous Materials Safety
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Administration is delegated authority
for the following:

(a) Pipelines. (1) Exercise the
authority and carry out the functions
vested in the Secretary by the Federal
pipeline safety laws (49 U.S.C. 60101 et
seq.).

((12)) Exercise the authority and carry
out the functions vested in the Secretary
under section 28 of the Mineral Leasing
Act, as amended (30 U.S.C. 185).

(3) Exercise the authority and carry
out the functions vested in the Secretary
under section 21 of the Deepwater Port
Act of 1974, as amended (33 U.S.C.
1520) relating to the establishment,
enforcement and review of regulations
concerning the safe construction,
operation or maintenance of pipelines
on Federal lands and the Outer
Continental Shelf.

(4) Exercise the authority and carry
out the functions vested in the Secretary
under section 5 of the International
Bridge Act of 1972 (33 U.S.C. 535) as it
relates to pipelines not over navigable
waterways.

(5) Exercise the authority and carry
out the functions vested in the Secretary
under the Outer Continental Shelf
Lands Act, as amended (43 U.S.C. 1331
et seq.) with respect to the
establishment, enforcement and review
of regulations concerning pipeline
safety.

(6) Exercise the authority and carry
out the functions delegated to the
Secretary under sections 4(a) and 5(c) of
Executive Order 12316 (46 FR 42237,
Aug. 20, 1981) (delegating sections
107(c)(1)(c) and 108(b), respectively, of
the Comprehensive Environmental
Response, Compensation, and Liability
Act of 1981, as amended (42 U.S.C. 9601
et seq.)) as they relate to pipelines.

(7) Exercise the authority and carry
out the functions vested in the Secretary
by section 7005 of the Consolidated
Omnibus Budget Reconciliation Act of
1985 (recodified at 49 U.S.C. 60301 by
Pub. L. 103-272) as they relate to
pipeline safety user fees.

(8) Exercise the authority and carry
out the functions vested in the Secretary
by 49 U.S.C. 6101 et seq. as they relate
to pipeline damage prevention One Call
programs.

(9) Exercise the authority and carry
out the functions vested in the Secretary
by the Pipeline Safety Improvement Act
of 2002 (Pub. L. 107-355, 116 Stat.
2985).

(b) Hazardous materials. Except as
delegated by §1.74:

(1) Carry out the functions vested in
the Secretary by 49 U.S.C. 5121(a), (b)
and (c), 5122, 5123, and 5124 relating to
investigations, records, inspections,
penalties, and specific relief, with
particular emphasis on the shipment of
hazardous materials and the
manufacture, fabrication, marking,
maintenance, reconditioning, repair or
test of multi-modal containers that are
represented, marked, certified, or sold
for use in the transportation of
hazardous materials.

(2) Carry out the functions vested in
the Secretary by all other provisions of
the Federal hazardous material
transportation law (49 U.S.C. 5101 et
seq.), except as delegated by sections
1.47(j)(2), 1.49(s)(2), and 1.73(d)(2).

(3) Serve as the Department’s point of
contact and consult with the
Environmental Protection Agency on
matters arising under section 3003 of
the Resources Conservation and
Recovery Act (42 U.S.C. 6923) and
section 9 of the Toxic Substances
Control Act (15 U.S.C. 2608).

(c) Carry out the functions vested in
the Secretary by section 4(e) of the
International Safe Container Act (46
U.S.C. 1503(e)).

(d) Carry out the functions vested in
the Secretary by sections 5703, 5704,
5705, 5706, and 5707 of the Sanitary
Food Transportation Act of 1990 (49
U.S.C. 5701-5714).

(e) Exercise the authority and carry
out the functions delegated to the
Secretary in the following sections of
Executive Order 12777 (56 FR 54757,
Oct. 22, 1991):

(1) Section 2(b)(2) relating to the
establishment of procedures, methods,
equipment and other requirements to
prevent discharges from, and to contain
oil and hazardous substances in,
pipelines, motor carriers, and railroads;
and

(2) Section 2(d)(2) relating to the
issuance of regulations requiring the

owners or operators of pipelines, motor
carriers, and railroads, subject to the
Federal Water Pollution Control Act (33
U.S.C. 1321 et seq.), to prepare and
submit response plans. For pipelines
subject to the Federal Water Pollution
Control Act, this authority includes the
approval of means to ensure the
availability of private personnel and
equipment to remove, to the maximum
extent practicable, a worst case
discharge, the review and approval of
response plans, and the authorization of
pipelines to operate without approved
response plans.

§1.71

n 9. Section 1.71 is removed and
reserved.

n 10. Revise the section heading and
introductory text to read as follows:

[Removed and reserved].

§1.74 Delegations to the Under Secretary
for Transportation Policy.

The Under Secretary for
Transportation Policy is delegated
authority under the Federal hazardous
materials transportation law, 49 U.S.C.
5101 et seq., to:

* * * * *

Subtitle B—Other Regulations Relating to
Transportation

CHAPTER I—PIPELINE AND HAZARDOUS
MATERIALS SAFETY ADMINISTRATION,
DEPARTMENT OF TRANSPORTATION

n 11. In subtitle B, revise the heading of
49 CFR chapter | to read as set forth
above.

CHAPTER XI—RESEARCH AND
INNOVATIVE TECHNOLOGY
ADMINISTRATION, DEPARTMENT OF
TRANSPORTATION

n 12. Also in subtitle B, revise the
heading of Chapter XI to read as set forth
above.

Issued this 13th day of February, 2005 at
Washington, DC.
Norman Y. Mineta,
Secretary of Transportation.
[FR Doc. 05-3245 Filed 2-16-05; 11:15 am]
BILLING CODE 4910-62-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2001-NE-12-AD]
RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
plc RB211 Trent 875, 877, 884, 884B,
892, 892B, and 895 Series Turbofan
Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede an existing airworthiness
directive (AD) for Rolls-Royce plc (RR)
RB211 Trent 875, 877, 884, 892, 892B,
and 895 series turbofan engines. That
AD currently requires repetitive
application of dry film lubricant (DFL)
to low pressure compressor (LPC) fan
blade roots. This proposed AD would
require the same actions but at more
frequent intervals than the existing AD,
add the Trent 884B engine to the list of
engine models affected, add a fan blade
part number (P/N) to the affected list of
fan blades, and would relax the initial
DFL repetitive application compliance
time for certain fan blades that have
never been removed from the disk. This
proposed AD results from discovering
DFL in worse condition than anticipated
on fan blades fitted to disks previously
run for a significant period. This
proposed AD also results from the need
to update the list of engine models
affected, and to update the list of fan
blade part numbers affected. We are
proposing this AD to prevent LPC fan
blade loss, which could result in an
uncontained engine failure and possible
aircraft damage.

DATES: We must receive any comments
on this proposed AD by April 19, 2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD:

e By mail: Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 2001-NE—
12-AD, 12 New England Executive Park,
Burlington, MA 01803-5299.

e By fax: (781) 238-7055.

e By e-mail: 9-ane-
adcomment@faa.gov.

You may examine the AD docket, by
appointment, at the FAA, New England
Region, Office of the Regional Counsel,
12 New England Executive Park,
Burlington, MA.

FOR FURTHER INFORMATION CONTACT:
Christopher Spinney, Aerospace
Engineer, Engine Certification Office,
FAA, Engine and Propeller Directorate,
12 New England Executive Park,
Burlington, MA 01803-5299; telephone:
(781) 238-7175, fax: (781) 238-7199.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any written
relevant data, views, or arguments
regarding this proposal. Send your
comments to an address listed under
ADDRESSES. Include “AD Docket No.
2001-NE-12—AD” in the subject line of
your comments. If you want us to
acknowledge receipt of your mailed
comments, send us a self-addressed,
stamped postcard with the docket
number written on it; we will date-
stamp your postcard and mail it back to
you. We specifically invite comments
on the overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. If a person contacts us
verbally, and that contact relates to a
substantive part of this proposed AD,
we will summarize the contact and
place the summary in the docket. We
will consider all comments received by
the closing date and may amend the
proposed AD in light of those
comments.

Examining the AD Docket

You may examine the AD Docket
(including any comments and service
information), by appointment, between
8 a.m. and 4:30 p.m., Monday through
Friday, except Federal holidays. See
ADDRESSES for the location.

Discussion

On May 16, 2002, the FAA issued AD
2002-10-15, Amendment 39-12761 (67
FR 36803, May 28, 2002). That AD
requires repetitive application of DFL to

LPC fan blade roots. That AD resulted
from an aborted take-off resulting from
LPC fan blade loss, and reports of four
cracked LPC fan blade roots.

Actions Since AD 2002-10-15 was
Issued

Since that AD was issued, we have
determined from a sampling of DFL
coatings on fan blades, that the DFL
coating condition has some variation.
The condition appears worse than
anticipated on fan blades fitted to disks
previously run for a significant period.
Also, since that AD was issued, we
discovered that the Trent 884B engine
needs to be added to the applicability
list, and fan blade, P/N FW23552, needs
to be added to the list of affected blades.

Special Flight Permits Paragraph
Removed

Paragraph (d) of the current AD, AD
2002-10-15, contains a paragraph
pertaining to special flight permits.
Even though this final rule does not
contain a similar paragraph, we have
made no changes with regard to the use
of special flight permits to operate the
airplane to a repair facility to do the
work required by this AD. In July 2002,
we published a new Part 39 that
contains a general authority regarding
special flight permits and airworthiness
directives; see Docket No. FAA—2004—
8460, Amendment 39-9474 (69 FR
47998, July 22, 2002). Thus, when we
now supersede ADs we will not include
a specific paragraph on special flight
permits unless we want to limit the use
of that general authority granted in
section 39.23.

Replacement of References to Manual
Tasks, Repair Schemes, and Coatings

In this proposed AD, we have
replaced references in AD 2002-10-15
to Aircraft Maintenance Manual task
72-31-11-300-801-R00 (Repair
Scheme FRS A031 by air spray method
only), Engine Manual task 72—-31-11—
RO01 (Repair Scheme FRS A028), and
lubricants, Dow Corning 321R (Rolls-
Royce (RR) Omat item 4/51), Rocol Dry
Moly Spray (RR Omat item 4/52),
Molydag 709 (RR Omat item 444), or
PL.237/R1 (RR Omat item 4/43), with a
reference to RR Alert Service Bulletin
No. RB.211-72—-AD347, Revision 6,
dated April 22, 2004, which contains
that information.
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Bilateral Agreement Information

These engine models are
manufactured in the U.K. and are type
certificated for operation in the United
States under the provisions of Section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the CAA has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

FAA'’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other products of this same
type design. Therefore, we are
proposing this AD, which would:

¢ Require repetitive application of
DFL to LPC fan blade roots at more
frequent intervals than the existing AD,;

e Add the Trent 884B engine to the
applicability;

e Add a fan blade P/N to the affected
list of fan blades; and

¢ Relax the initial DFL repetitive
application compliance time for certain
fan blades that have never been
removed from the disk.

Costs of Compliance

There are approximately 388 RR
RB211 Trent 875, 877, 884, 884B, 892,
892B, and 895 series turbofan engines of
the affected design in the worldwide
fleet. We estimate that 106 engines
installed on airplanes of U.S. registry
would be affected by this proposed AD.
We also estimate that it would take
approximately six work hours per
engine to perform the DFL application,
and that the average labor rate is $65 per
work hour. Based on these figures, we
estimate the total cost of the proposed
AD to U.S. operators to perform one
repetitive application of DFL to the
affected engines to be $41,340.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart Ill, Section 44701,

“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, |
certify that the proposed regulation:

1. Is not a “*significant regulatory
action’ under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this proposal and placed
it in the AD Docket. You may get a copy
of this summary by sending a request to
us at the address listed under
ADDRESSES. Include “AD Docket No.
2001-NE-12-AD” in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends §39.13 by
removing Amendment 39-12761 (67 FR
36803, May 28, 2002) and by adding a
new airworthiness directive, to read as
follows:

Rolls-Royce plc: Docket No. 2001-NE-12—
AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this
airworthiness directive (AD) action by April
19, 2005.

Affected ADs

(b) This AD supersedes AD 2002-10-15,
Amendment 39-12761.
Applicability

(c) This AD applies to Rolls-Royce plc (RR)
RB211 Trent 875, 877, 884, 884B, 892, 892B,
and 895 series turbofan engines with low
pressure compressor (LPC) fan blade part
numbers (P/Ns): FK 30838, FK30840,
FK30842, FW12960, FW12961, FW12962,
FW13175, FW18548, or FW23552. These
engines are installed on, but not limited to,
Boeing 777 series airplanes.

Unsafe Condition

(d) This AD results from the discovery of
dry film lubricant (DFL) condition appearing
worse than anticipated on fan blades fitted to
disks previously run for a significant period.
This AD also results from the need to update
the list of engine models affected, and to
update the list of fan blade part numbers
affected. The actions specified in this AD are
intended to prevent LPC fan blade loss,
which could result in an uncontained engine
failure and possible aircraft damage.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the
actions have already been done.

(f) Apply an approved DFL to LPC fan
blade roots as follows:

(1) For LPC fan blades P/Ns FW13175,
FW12960, FW12961, FW12962, F\W18548,
and FW23552 that have never been removed
from the disk, apply DFL at the first removal
from the disk or before 1,200 cycles-in-
service (CIS), whichever occurs first.

(2) For LPC fan blades P/Ns FW13175,
FW12960, FW12961, FW12962, F\W18548,
and FW23552 that have been removed from
the disk since entering service, apply DFL
before accumulating 600 cycles-since-new
(CSN) or before accumulating 600 cycles-
since-last DFL application, or within 200 CIS
from the effective date of this AD, whichever
occurs later.

(3) For LPC fan blades P/Ns FK30842,
FK30840, and FK300838, apply DFL before
accumulating 600 CSN or before
accumulating 600 cycles-since-last DFL
application, or within 100 CIS after July 2,
2002 (effective date of superseded AD 2002—
10-15), whichever occurs first.

(4) Thereafter, reapply DFL to LPC fan
blade roots within 600 cycles-since-last DFL
application.

(5) Information on applying DFL to fan
blade roots can be found in RR Alert Service
Bulletin No. RB.211-72—AD347, Revision 6,
dated April 22, 2004.

Alternative Methods of Compliance

(9) The Manager, Engine Certification
Office, has the authority to approve
alternative methods of compliance for this
AD if requested using the procedures found
in 14 CFR 39.19.
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Related Information

(h) Civil Aviation Authority Airworthiness
Directive G-2004—-0008, dated April 29, 2004,
also addresses the subject of this AD.

Issued in Burlington, Massachusetts, on
February 10, 2005.
Francis A. Favara,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 05-3191 Filed 2—-17-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF STATE
22 CFR Part 51

[Public Notice 4993]

RIN 1400-AB93

Electronic Passport

AGENCY: Department of State.
ACTION: Proposed rule.

SUMMARY: This proposed rule would
amend the passport regulations to
incorporate changes required by the
electronic passport. The rule would
define “electronic passport,” would
include a damaged electronic chip as an
additional basis for possible
invalidation of a passport, would
abolish the U.S. passport amendment
process except for the convenience of
the U.S. Government, and would
enlarge the reasons for issuing a
replacement passport at no fee. The rule
would also add unpaid fees as a ground
for invalidating a passport.

DATES: The Department will accept
comments from the public up to 45 days
from February 18, 2005.

ADDRESSES: Written comments and
questions regarding the proposed rule
should be addressed to: Chief, Legal
Division, Office of Passport Policy,
Planning and Advisory Services, 2100
Pennsylvania Ave., NW., 3rd Floor,
Washington, DC 20037. You may also
send comments by e-mail to:
PassportRules@state.gov.

Persons with access to the internet
may also view this notice and provide
comments by going to the
regulations.gov Web site at: http://
www.regulations.gov/index.cfm. You
must include the Regulatory
Identification Number (RIN) in the
subject line of your message.

FOR FURTHER INFORMATION CONTACT:
Sharon Palmer-Royston, Office of
Passport Policy, Planning and Advisory
Services, Bureau of Consular Affairs,
who may be reached at (202) 663—2662.
SUPPLEMENTARY INFORMATION: Section
1101(a)(30) of Title 8, United States
Code (U.S.C.), defines a passport as any

travel document issued by a competent
authority showing the bearer’s origin,
identity and nationality, which is valid
for the admission of the bearer into a
foreign country. Acquisition of United
States nationality is provided for by
Title 11l of the Immigration and
Nationality Act of 1952, as amended (8
U.S.C. 1401, et seq.), including the
acquisition of U.S. nationality but not
citizenship under 8 U.S.C. 1408 by
individuals born in an outlying
possession of the United States. Section
1185(b) of Title 8, U.S.C., requires U.S.
citizens to bear a valid U.S. passport to
enter or depart the United States unless
excepted—exceptions are provided in
22 CFR 53.2. The Secretary of State has
sole authority to grant and issue
passports, pursuant to 22 U.S.C. 211a.
Before a passport is issued to any person
by or under authority of the United
States, such person must subscribe to
and submit a written application, as
required by 22 U.S.C. 213. During its
period of validity, a passport (when
issued to a U.S. citizen for the
maximum period authorized by law) is
a document establishing proof of United
States citizenship, pursuant to 22 U.S.C.
2705. 22 CFR 51.2(b) provides that
unless authorized by the Department no
person shall bear more than one valid or
potentially valid U.S. passport at any
one time.

The Department plans to introduce an
enhanced version of the traditional
passport, using an embedded electronic
chip to digitally carry the information
printed on the data page, a biometric
version of the bearer’s photo, and
coding to prevent any digital data from
being altered or removed. The contents
of the data page of the traditional
passport have been established for a
very long time by international usage
and by the International Civil Aviation
Organization (ICAO). The current
Machine Readable Passport format has
been the international standard, used by
the United States, since 1982 (ICAO
Publication 9303, Machine Readable
Travel Documents, Part I, Machine
Readable Passports, Fifth Edition 2003).
The first passport using the enhanced,
electronic passport format is expected to
be issued in mid-2005. After that, the
issuance technology would be
sequentially placed into all passport
agencies, so that, within a year, all new
passports would be issued in this
format. All valid old-style passports
would continue to be valid until they
normally expire unless they were
individually invalidated.

The technology selected for the
electronic passport is the 64 kilobyte
contactless integrated circuit chip with
an antenna. The electronic chip itself

has a very short read distance,
approximately four inches. This choice
is compatible with standards and
recommendations of ICAO. The
standards and recommendations are
found in ICAO Publication 9303,
Machine Readable Travel Documents,
Part 1, Machine Readable Passports,
Fifth Edition 2003; and in the
recommendations found in Technical
Reports and an Annex supplementing
that publication relating to the
technology supporting the use of
electronic chips in travel documents.
Specifically, the three Technical Reports
are ““Development of a Logical Data
Structure—LDS for Optimal Capacity
Expansion Technologies,” Revision 1.7,
May 18, 2004; ““‘Development and
Specification of Globally Interoperable
Biometric Standards for Machine
Assisted Identity Confirmation Using
Machine Readable Travel Documents,”
Version 2.0, May 21, 2004; ““PKI for
Machine Readable Travel Documents
Offering ICC Read-only Access,”
Version 1.1, October 1, 2004. The Annex
is ““Use of Contactless Integrated
Circuits in Machine Readable Travel
Documents,” Version 4.0, May 5, 2004.

The electronic chip will carry the
information on the data page of the
passport plus a biometric identifier to
enhance the ability to identify the
bearer. The biometric chosen for the
initial version of the U.S. electronic
passport is the facial image, one of three
biometrics currently identified by the
International Civil Aviation
Organization (ICAQ) as suitable for
inclusion in international travel
documents, although the facial image
was mandatory. Under the proposed
rule, border inspectors would compare
the passport bearer with the digital
facial image stored on the electronic
chip. ICAO also recognizes fingerprints
and iris scans as acceptable biometrics.
As biometric technology is rapidly
advancing, the inclusion of facial image
data in U.S. passports is considered a
first step in ensuring that an effective
biometric system is incorporated into
the U.S. passport system.

Using an embedded electronic chip in
the passport to store the information
from the passport data page will
enhance the security of the document
and is expected to benefit travelers by
improving the ability of border officials
to verify personal identities. The
Department plans to use this format
because of the enhanced security
features and improved port of entry
performance provided by the electronic
chip technology.

The Department considers the
inclusion of biometric identifiers in
international travel documents, made
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possible by electronic chip technology,
to be a critical step in upgrading border
security for the United States. The
biometric identifier contained in the
electronic passport is a digitized
photograph of the bearer that will be
able to be used with internationally
interoperable facial recognition
technology. The Department of
Homeland Security will begin to
implement reader technology through
pilot programs by the end of the year.
It is imperative that the Department
enhance the ability to confirm that the
bearer of a passport is the person to
whom the passport was issued. This
confirmation at ports of entry helps to
prevent misuse of the U.S. passport by
individuals who are terrorists,
criminals, or others who present a
security risk.

To verify that the data written on the
electronic chip has not been tampered
with, the Department proposes to
employ digital signatures compliant
with the ICAO Public Key Infrastructure
(PKI) technology. In order to ensure that
the data contained in the electronic chip
matches the data printed in the physical
book, electronic chip technology
requires that the data on the electronic
chip be written only once and not
changed. Because the electronic chip
technology selected may not be
amended once written, United States
passports would no longer be amended.
Instead of amending passports when
personal or administrative information
changes, the passport would be
replaced. If a bearer’s personal
information changes and the bearer
makes a request within one year of
original issuance, the replacement
would be provided without payment of
a fee. As described below, the
discontinuation of amendments would
be effective for all passports on the
effective date of this rule. However, for
the convenience of the U.S.
Government, in rare cases such as travel
under escort, when a person is returning
to the United States and would no
longer be entitled to a U.S. passport
after return, the validity period could be
manually limited and this limitation
would be reflected on a later page.

Under the proposed rule, the
passport’s electronic chip would
duplicate the data that appears on the
visible data page of the passport: the
bearer’s name, date of birth and place of
birth, the passport number, the dates of
issuance and expiration, the issuing
authority, the document type, the
passport application reference number,
and the photo in digitized format. It
would also contain a unique chip
identification number. Upon issuance, a
series of numbers, called a digital

signature, is stored on the chip, adding
a major security improvement to the
passport. The digital signature prevents
anyone from changing the stored data.
The stored information will be read at
ports of entry around the world
equipped with compatible readers.
When activated by the port of entry
reader, the electronic chip responds to
the query by providing the stored
information.

Recent press stories about the use of
this technology have noted that the
information will not be “encrypted” and
mention the concern about identity theft
by unauthorized persons through either
skimming (the surreptitious reading of
the electronic information without the
holder’s knowledge) or eavesdropping
(intercepting information from the
electronic chip while it is being read at
an official port of entry station). The
United States does not intend to encrypt
the data for the following reasons: the
personal data stored on the passport’s
electronic chip consists simply of the
information traditionally and visibly
displayed on the passport data page;
encrypted data takes longer to read,
increasing port of entry processing time;
and in order to be globally
interoperable, encryption would require
a higher level of technology and more
complicated technical coordination
with other nations.

Although surreptitiously activating
the electronic chip remotely and then
reading the return signal amid ambient
electronic noise is considered
technically very difficult, the
Department is taking measures to
prevent skimming of the unencrypted
data. By the time the first electronic
passport is issued, the Department
intends to place an anti-skimming
feature in the passport.

Eavesdropping can only occur while
the electronic chip is being read using
a specially designed reader furnished
with the proper public key.
Eavesdropping is difficult to achieve,
however, in a secured port of entry
environment. In such an environment,
the equipment needed to eavesdrop
would be obvious and detectable to
authorities managing the port of entry.
The State Department will work
vigorously with other governments to
encourage them to eliminate the threat
of eavesdropping by requiring all chip
readers to be electronically shielded to
prevent signals from being transmitted
beyond the reader.

Under the proposed rule, a passport
that contains a damaged, defective, or
otherwise nonfunctioning electronic
chip or with observable wear and tear
that render it unfit for further use as a
travel document may be invalidated by

the Department of State. While an
electronic passport with a
nonfunctioning electronic chip may
continue to be used if the data page is
not damaged, it would nonetheless lack
the ability to be read by chip readers at
ports of entry and would not reflect the
security features inherent in the
electronic chip technology. If the
damage were caused deliberately, the
passport would be invalidated upon
discovery. Individuals whose passports
contain failed electronic chips may
choose to obtain a replacement passport
for the balance of the original validity
period by applying presenting the
passport, and new photos; or they may
apply for a new full validity passport by
applying presenting the passport, new
photos and applicable fees.

Defining the Electronic Passport

Section 51.1 of Title 22, Code of
Federal Regulations (CFR) defines the
terms used in part 51. This rule would
amend §51.1 by adding a new
paragraph (j) providing that an
electronic passport is a passport
containing an electronically readable
device, a chip, encoded with the
bearer’s personal information contained
on the data page, a digitized version of
the bearer’s photograph, a unique chip
number and a digital signature to
protect the integrity of the electronically
readable information.

Damaged, Defective or Otherwise
Nonfunctioning Electronic Chip

Section 51.6 of Title 22, Code of
Federal Regulations (CFR), governs the
validity of damaged United States
passports. This rule would amend §51.6
by adding new language providing that
a damaged, defective, or otherwise
nonfunctioning electronic chip may be
grounds for invalidating a United States
passport. A passport with an intact data
page but a nonfunctioning electronic
chip would still be used as a travel
document. However, detected attempts
to alter chip data or to substitute a
different electronic chip would result in
invalidation.

Passport Amendments and Extensions
Discontinued

In order to protect the security of the
electronic passport, the passport data
page and the electronic chip would
contain the same information. When
important information contained in a
passport, as for example, the bearer’s
name or the passport validity period, is
changed, instead of manually amending
the passport to reflect the new
information, the passport would be
cancelled and a new passport would be
issued. This is necessary because the
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electronic chip may not be changed
once written. Issuance of a new passport
would ensure that the data page and the
chip information would continue to be
identical. However, for the convenience
of the U.S. Government, the validity
period of a passport may be amended in
a small number of cases where it would
be impossible or inadvisable to issue a
new passport.

In addition, valid old-style passports
would be treated in the same way, and
starting on the effective date of this
regulation, they also would no longer be
amended. While this change will
impose an additional cost for some
individuals who seek a new passport to
reflect a change in personal data, it
would improve the value of the passport
as an identity document and increase
passport security by confining all
personal data to the data page.
Discontinuing passport amendments
would improve port of entry efficiency
for both the passport bearer and port of
entry officers by simplifying the
comparison of the bearer’s identity to
the passport document.

The Department encourages
Americans to keep their U.S. passports
up to date as a document of identity.
Doing so will help prevent unexpected
problems that may occur when the
identity shown on their passport does
not match other identity materials. To
encourage individuals to maintain
passports that accurately reflect their
current identities and to alleviate some
of the cost burden, an individual whose
personal information has changed
within the first year of validity of a new
passport would be able to return the
passport, along with a completed
application, new photos and proof of
the personal information change for
replacement with a new full validity
passport at no additional cost.

Sections 51.4, 51.20, 51.32, and 51.66,
and the title of Subpart E of Title 22,
Code of Federal Regulations (CFR) refer
to or govern the procedure whereby
United States passports are amended
and extended. This rule would delete all
references to the amendment or
extension of U.S. passports.

Application for Replacement Passport

Pursuant to Title 22 of the United
States Code, Section 211a et seq. and
E.O. 11295, 31 FR 10603 (Aug. 5, 1966),
the Secretary has broad authority to
issue regulations governing the issuance
of passports. There is no statutory
requirement to permit amendments to
passports, as opposed to requiring that
a new passport be issued when
personal, or other, information changes.
The Secretary has in the past exercised
regulatory discretion to permit

amendments. The current regulations in
§51.20 of Title 22, Code of Federal
Regulations (CFR) require that an
application for a passport or for an
amendment of a passport shall be
completed upon such forms as
prescribed by the Department. An
applicant for a passport amendment
uses a specified application form. This
rule would delete, in the first sentence
of §51.20, the words ““an amendment,”’
to reflect the decision to discontinue
amendments.

Section 51.64 of Title 22, Code of
Federal Regulations (CFR) sets out the
requirements for replacement of a
passport at no cost. This rule would add
new categories of such passports. To
encourage individuals to maintain a
passport that accurately reflects their
identity, the rule would provide that
individuals who have changed their
name and apply for a replacement
passport within one year of the original
issuance may be issued a replacement
passport at no cost. This rule would also
allow issuance at no cost of a
replacement passport, for the balance of
its period of validity, for one whose
passport is needed by law enforcement
or the judiciary for evidentiary
purposes. A passport whose electronic
chip has failed could be replaced at no
cost by a passport issued for the balance
of the original validity period.

Nearly all passports applied for
abroad, except one-year limited validity
emergency passports, are printed in the
United States. At the time of
application, all applicable fees are
collected. This amendment would
reflect that those who have been issued
a one-year validity passport abroad
because of emergency travel may apply
for a full validity replacement passport
within one year of the issuance of the
limited passport for no additional cost.

New Ground for Invalidating a
Passport

Under the proposed rule, if full
payment of all applicable passport fees
is not presented, as for example when
a check is returned or a credit card
charge is disputed after delivery of a
passport, the Department, in addition to
taking action to collect the delinquent
fees under 22 CFR part 34 and the
Federal Claims Collection Act, could
also send the delinquent bearer a letter
to the bearer’s last available address
notifying him or her that the passport
has been invalidated because the
applicable fees have not been received.
An invalidated passport cannot be used
for travel. This proposed rule would add
unpaid fees as a ground for invalidating
a passport.

Regulatory Findings
Administrative Procedure Act

The Department is publishing this
rule as a proposed rule, with a 45-day
provision for public comments. The
Department is providing for a shorter
period than the 60 days suggested by
Section 6(a) of E.O. 12866 because we
believe 45 days will provide the public
with a meaningful opportunity to
comment while advancing important
national security and foreign policy
goals. In order to protect the security of
U.S. borders, it is essential that the
Department get the electronic passport
program up and running as soon as
possible. In addition, a prompt launch
of the program will increase our
credibility and good will with visa
waiver program countries, who under
U.S. law are required to implement
similar biometric passport programs.

Regulatory Flexibility Act/Executive
Order 13272: Small Business

These proposed changes to the
regulations are hereby certified as not
expected to have a significant impact on
a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act, 5 U.S.C. 601-612, and
Executive Order 13272, section 3(b).

The Small Business Regulatory
Enforcement Fairness Act of 1996

This proposed rule is not a major rule,
as defined by 5 U.S.C. 804, for purposes
of congressional review of agency
rulemaking under the Small Business
Regulatory Enforcement Fairness Act of
1996, Public Law 104-121. This rule
would not result in an annual effect on
the economy of $100 million or more; a
major increase in costs or prices; or
adverse effects on competition,
employment, investment, productivity,
innovation, or the ability of United
States-based companies to compete with
foreign based companies in domestic
and export markets.

The Unfunded Mandates Reform Act of
1995

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UFMA),
Public Law 1044, 109 Stat. 48, 2 U.S.C.
1532, generally requires agencies to
prepare a statement before proposing
any rule that may result in an annual
expenditure of $100 million or more by
State, local, or tribal governments, or by
the private sector. This rule would not
result in any such expenditure nor
would it significantly or uniquely affect
small governments.
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Executive Orders 12372 and 13132:
Federalism

This regulation would not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or the
distribution of power and
responsibilities among the various
levels of government. Nor would the
rule have federalism implications
warranting the application of Executive
Orders No. 12372 and No. 13132.

Executive Order 12866: Regulatory
Review

The Department of State has reviewed
this proposed rule to ensure its
consistency with the regulatory
philosophy and principles set forth in
Executive Order 12866 and has
determined that the benefits of the
proposed regulation justify its costs. The
Department does not consider the
proposed rule to be an economically
significant regulatory action within the
scope of section 3(f)(1) of the Executive
Order since it is not likely to have an
annual effect on the economy of $100
million or more or to adversely affect in
a material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities. However,
the proposed rule does have important
policy implications and involves a
critical component of upgrading border
security for the United States.
Accordingly, it has been provided to the
Office of Management and Budget
(OMB) for review, along with the related
Paperwork Reduction Act submissions
described below.

By eliminating amendments to
passports except for the convenience of
the U.S. Government, the proposed
regulation would impose additional
costs on persons who, under the
existing regulations, could obtain
amendments (such as name changes,
corrections in identifying data, or
extensions of limited validity periods),
at no charge (except for postage,
expediting fees and special return
postage). An individual whose name has
changed or whose personal data is
incorrectly reflected on the passport
would be able to obtain a replacement
passport within one year of the
passport’s issuance at no charge (except
for postage, expediting fees and special
return postage) but would incur the
additional expense of new passport
photographs for the replacement
passport. The estimated average cost for
photographs is $11 per set, and the
Department estimates that there will be
20,000 applicants for no charge

replacement passports each year. Thus,
the Department estimates that the added
cost burden on those eligible to seek
replacement passports without charge
would be $220,000 annually.

Under the proposed regulation, a
person who sought to have his or her
passport amended more than one year
after the date of passport issuance
would have to apply for a new passport
and incur the costs of photographs ($11
estimated average cost), the passport
processing fee ($55 for a full validity 10-
year passport, $40 for a passport valid
for five years for persons under 16 years
of age), the execution fee if not eligible
to apply by mail ($30) and a new
security surcharge ($12), for a per
person additional cost, depending on
fee applicability, of between $63-108.
The security surcharge was authorized
by the Consolidated Appropriations Act,
2005 (Public Law 108-447, Division B,
Title 1V, Diplomatic and Consular
Programs appropriation), which set the
amount at $12. The surcharge will be
separately implemented through an
amendment to the Department of State’s
Schedule of Fees for Consular Services,
which is expected to be published
shortly under RIN 1400-AB94.) The
Department estimates that 180,000
individuals who would have been able
to obtain no-cost amendments under the
existing regulations will apply for new
passports annually and incur such costs
under the proposed regulation. We
arrived at the estimate by subtracting
30,000 uses of Department of State Form
DS-19 (U.S. Passport Amendment/
Validation Application, OMB
Information Collection 1405-0007) for
the addition of visa pages from the total
of approximately 230,000 uses of Form
DS-19 in FY 2004. We also subtracted
the estimated 20,000 applications for
no-charge passports based on name
changes or incorrect personal
information changes within the first
year of validity, as described above. The
remaining 180,000 would be applying
for fee passports. Multiplying 180,000
applications by the maximum $108
additional per person cost results in an
estimated cost burden of $19,440,000.
Because not every applicant would
incur the maximum additional per
person cost (some are children and
others are adults who could apply by
mail without incurring an execution
fee), we believe that this figure exceeds
the actual cost burden that will be
imposed.

The electronic chip is designed to be
very durable. If an electronic chip fails,
the bearer may apply for a no cost
replacement passport issued for the
balance of the original validity period.
However, given the durability of the

chip and the fact that an electronic
passport with a nonfunctioning chip
may continue to be used if the data page
is not damaged, we do not anticipate
receiving many such applications.
Accordingly, we anticipate that the
economic effect would be minimal.

Executive Order 12988: Civil Justice
Reform

The Department has reviewed the
regulations in light of sections 3(a) and
3(b)(2) of Executive Order No. 12988 to
eliminate ambiguity, minimize
litigation, establish clear legal
standards, and reduce burden.

The Paperwork Reduction Act of 1995

Under the Paperwork Reduction Act
of 1995 (PRA) (44 U.S.C. 3501, et seq.),
Federal agencies must obtain approval
from OMB for each collection of
information they conduct, sponsor, or
require through regulation. The
Department of State has determined that
this proposal contains collection of
information requirements for the
purposes of the PRA. In conjunction
with the proposed rule, the Department
has submitted to OMB its request for
emergency review of four information
collections, which are the subject of
separate Federal Register notices and
requests for public comment.

Two of the four collections involve
existing forms that are scheduled for
PRA renewal in 2005. The Department
proposes to revise and update the
instructions associated with existing
information collections number 1405—
0004 (DS-11, Application for a U.S.
Passport) and 1405-0020 (DS-82,
Application for a U.S. Passport by Mail).
Among other changes, the revisions
would notify applicants that a passport
may be invalidated for lack of payment
of the requisite fees.

The Department has also submitted
for OMB review two new collections of
information. One of the new collections
would introduce a new form, DS-5504
(U.S. Passport Re-Application Form), to
permit application for a replacement
full-validity passport within one year of
passport issuance based on a change of
name, incorrect data, or the emergency
issuance abroad of a one-year full-fee
passport. The other new collection (DS—
4085, Application for Additional Visa
Pages) would replace existing
information collection number 1405—
0007, which relates to Form DS-19.
Form DS-19 is currently used to apply
for amendment of a U.S. passport or
request issuance of extra visa pages.
Because passport amendments no longer
would be made under the proposed
rule, Form DS-19 would be
discontinued. In its place, Form DS-
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4085 would be introduced solely to
enable holders of a valid U.S. passport
to request that extra visa pages be added
to the passport.

List of Subjects in 22 CFR Part 51

Administrative practice and
procedure, Drug traffic control,
Passports and visas.

Accordingly, for the reasons set forth
in the preamble, 22 CFR chapter | would
be amended as follows:

PART 51—PASSPORTS

1. The authority citation for part 51
continues to read as follows:

Authority: 22 U.S.C. 2114, 213, 26513,
2671(d)(3), 2714 and 3926; 31 U.S.C. 9701;
E.O. 11295, 3 CFR, 1966-1970 Comp., p 570;
sec. 236, Public Law 106-113, 113 Stat.
1501A-430; 18 U.S.C. 1621(a)(2).

2. Section 51.1 is amended to add a
new paragraph (j) to read as follows:

8§51.1 Definitions.

* * * * *

(i) Electronic passport means a
passport containing an electronically
readable device, an electronic chip
encoded with the bearer’s personal
information printed on the data page, a
digitized version of the bearer’s
photograph, a unique chip number, and
a digital signature to protect the
integrity of the stored information.
Additional biometric information that
may be required in the future will be the
subject of a separate Federal rulemaking
process.

3. In §51.4, paragraph (f) is revised
and a new paragraph (h)(3) is added to
read as follows:

§51.4 Validity of passports.

* * * * *

(f) Limitation of validity. The validity
period of a passport may be limited by
the Secretary to less than the normal
validity period. The bearer of a limited
passport may apply for a new passport,
using the proper application, and
submitting the limited passport,
applicable fees, photos and additional
documentation, if required, to support
the issuance of a new passport.

* * * * *

(h) * X *

(3) The Department has sent a written
notice to the bearer at the bearer’s last
known address that the passport has
been invalidated because the

Department has not received the
applicable fees.

4. Section 51.6 is revised to read as
follows:

§51.6 Damaged, mutilated or altered
passport.

Any passport which has been
materially changed in physical
appearance or composition, or contains
a damaged, defective or otherwise
nonfunctioning electronic chip, or
which includes unauthorized changes,
obliterations, entries or photographs, or
has observable wear and tear that
renders it unfit for further use as a travel
document may be invalidated.

5. The first sentence of §51.20 is
revised to read as follows:

§51.20 General.

An application for a passport, a
replacement passport, extra visa pages,
or other passport related service shall be
completed upon such forms as may be
prescribed by the Department. * * *

6. Section 51.32 is revised to read as
follows:

§51.32 Passport amendments.

Except for the convenience of the U.S.
Government, no passport book will be
amended.

7. Section 51.64 is revised to read as
follows:

§51.64 Replacement passports.

A passport issuing office may issue a
replacement passport for the following
reasons without payment of applicable
fees:

(a) To correct an error or rectify a
mistake of the Department.

(b) When the bearer has changed his
or her name or other personal identifier
listed on the data page of the passport,
and applies for a replacement passport
within one year of the date of the
passport’s original issuance.

(c) When the bearer of an emergency
full fee passport issued for a limited
validity period applies for a full validity
passport within one year of the date of
the passport’s original issuance.

(d) When a passport is retained by law
enforcement or the judiciary for
evidentiary purposes and the bearer is
still eligible to have a passport.

(e) When a passport is issued to
replace a passport with a failed
electronic chip for the balance of the
original validity period.

8. Section 51.66, paragraph (a) is
revised to read as follows:

§51.66 Expedited passport processing.

(a) Within the United States, an
applicant for a passport service
(including issuance, replacement or the
addition of visa pages) may request
expedited processing by a Passport
Agency. All requests by applicants for
in-person services at a Passport Agency
shall be considered requests for

expedited processing, unless the
Department has determined that the
applicant is required to apply at a
Passport Agency.
* * * * *

9. The title of part 51, subpart E is
revised to read as follows:

* * * * *

Subpart E—Limitations on Issuance or
Use of Passports

* * * * *

Dated: February 10, 2005.
Maura Harty,

Assistant Secretary for Consular Affairs,
Department of State.

[FR Doc. 05-3080 Filed 2—17-05; 8:45 am]
BILLING CODE 4710-06-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD01-05-011]
RIN 1625-AA00, AA87

Safety and Security Zones; TOPOFF 3,
New London, CT

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish safety and security zones
around waterfront areas in New London,
Connecticut during the Congressionally-
mandated third Top Officials exercise
scheduled for April 2005. These zones
are necessary to provide for the safety
and security of participants in the
exercise, the surrounding shore and
maritime communities from potential
sabotage or subversive acts aimed at this
large scale, high profile exercise. These
temporary safety and security zones
prohibit persons or vessels from
entering unless authorized by the
Captain of the Port, Long Island Sound
or designated representative.

DATES: Comments and related material
must reach the Coast Guard on or before
March 11, 2005.

ADDRESSES: You may mail comments
and related material to Waterways
Management Division, Coast Guard
Group/Marine Safety Office Long Island
Sound, 120 Woodward Avenue, New
Haven, CT 06512. Coast Guard Group/
Marine Safety Office Long Island Sound
maintains the public docket for this
rulemaking. Comments and material
received from the public, as well as
documents indicated in this preamble as
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being available in the docket, will
become part of this docket and will be
available for inspection or copying at
Group/Marine Safety Office Long Island
Sound, New Haven, CT, between 9 a.m.
and 3 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant A. Logman, Chief,
Waterways Management Division, Coast
Guard Group/Marine Safety Office Long
Island Sound at (203) 468—4429.

SUPPLEMENTARY INFORMATION:
Request for Comments

The Coast Guard encourages
interested persons to participate in this
rulemaking by submitting comments
and related material. Persons submitting
comments should include their names
and addresses, identify the docket
number for this rulemaking (CGD01-05—
011), indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 8% by 11 inches,
suitable for copying. Persons wanting
acknowledgment of receipt of comments
should enclose stamped, self-addressed
postcards or envelopes. We will
consider all comments and material
received during the comment period.
We may change this proposed rule in
view of the comments received. The
period for submitting comments is 21
days from publication of this NPRM.
The Coast Guard finds good cause for a
reduced comment period. A shortened
comment period will provide the public
with the ability to comment on this
regulation, will provide the Coast Guard
time to consider the comments and
incorporate them into a final rule, if
appropriate, and will provide adequate
time for the final rule to be published
for notification to the public in advance
of its effective date. To ensure that the
public is given ample opportunity to
provide input to this proposed
rulemaking in spite of the reduced
comment period, Coast Guard Group/
Marine Safety Office Long Island Sound
will make this NPRM widely available
to the maritime community and general
public through notification in the Local
Notice to Mariners, marine safety
information bulletins and through local
waterways users groups.

If, as we anticipate we make this
temporary final rule effective less than
30 days after publication in the Federal
Register, we will explain in that
publication, as required by 5 U.S.C.
(d)(3), our good cause for doing so.

Public Meeting

We do not now plan to hold a public
meeting, but you may submit a request
for a meeting by writing to Coast Guard
Group/Marine Safety Office Long Island
Sound at the address under ADDRESSES
explaining why one would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

Background and Purpose

The third Top Officials (TOPOFF 3)
exercise, will take place from April 4
through April 10, 2005. TOPOFF 3 is
the third of the Congressionally-
mandated weapons of mass destruction
(WMD) national exercise series.
TOPOFF 3 will use a series of exercise
activities of increasing complexity, and
will simulate a terrorist WMD campaign
with simulated attacks occurring in the
States of Connecticut and New Jersey.
Additional TOPOFF activities will be
conducted within the United Kingdom
as part of a partnership to strengthen
security in both nations. The specific
scenarios for the exercise are still being
developed. In New London,
Connecticut, these activities will take
place mainly in the vicinity of Fort
Trumbull State Park. Additional
activities associated with this exercise
will take place in the vicinity of Ocean
Beach in New London.

There will be approximately 800
participants in TOPOFF 3, from various
federal, state and local agencies.
Numerous high-level public officials
will participate, including United States
Congressmen and Senators. Participants
will be transported to Fort Trumbull via
land and water transportation. Due to
the high visibility and high profile of
the participants, safety and security
zones are warranted to safeguard
participants and the surrounding
community from sabotage or other
subversive acts, accidents or other
hazards of a similar nature.

Discussion of Proposed Rule

This rule would create safety and
security zones surrounding Fort
Trumbull State Park and Ocean Beach
in New London, Connecticut. The safety
and security zones proposed herein
would be effective from April 2, 2005
through April 10, 2005. This effective
period covers the scheduled exercise
dates from April 4 through April 10,
2005, and provides for an additional
period leading up to the exercise to
provide for monitoring and searching of
the area being utilized for the exercise.

The safety and security zones
surrounding Fort Trumbull State Park

will encompass the waters of the
Thames River approximately 100-yards
from Fort Trumbull State Park and the
Parks piers. The Fort Trumbull Safety
and Security Zone includes all waters of
the Thames River bounded as follows:
beginning at the end of the New
England Seafood pier at approximate
position 41°20°49.7” N, 072°05'41.6” W,
thence running in an easterly direction
to position 41°20°50.9” N, 072°05’36.5”
W, thence in a southeasterly direction to
position 41°20°43.1” N, 072°05"19.7” W,
then south to position 41°20°34.9” N,
072°05'19.6” W, thence southwesterly to
a point on the western shore of the
Thames River at position, 41°20°26.6” N,
072°05"38.9” W, thence northerly along
the western shore of the Thames River
to a position on the shore of the Thames
River at position 41°20°29.3” N,
072°05’39.7” W, thence along the shore
of the Thames River to the point of
beginning.

The safety and security zones
surrounding Ocean Beach will
encompass the waters of Long Island
Sound approximately 100-yards off of
Ocean Beach. The Ocean Beach Safety
and Security Zone includes all waters of
Long Island Sound bounded by lines as
follows: beginning at a position on the
shore of New London, Connecticut at
position 41°1831.4” N, 072°05’39.6” W,
thence running southeasterly to position
41°18'29.3” N, 072°05’36.9” W, thence
running southwesterly to position
41°1811.8” N, 072°06°2.8” W, thence
running northwesterly to position
41°1814.5” N, 072°06'6.1” W, thence
running northeasterly along the shore to
the point of beginning.

Entry into these zones is prohibited
unless authorized by the Captain of the
Port, Long Island Sound. Any violation
of the safety and security zones
described herein is punishable by,
among others, civil and criminal
penalties, in rem liability against the
offending vessel, and license sanctions.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant’” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS). We expect the economic impact
of this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. This regulation
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may have some impact on the public,
but the potential impact would be
minimized for the following reasons:
vessels may transit in all areas of the
Thames River and Long Island Sound
other than those areas covered by the
safety and security zones proposed
herein. Vessels wishing to transit to Fort
Trumbull Marina may request
permission to transit through the Fort
Trumbull and Ocean Beach Safety and
Security Zones from the Captain of the
Port, Long Island Sound or their on-
scene representatives. Commercial
fishing vessels wishing to operate in the
zones may request permission to enter
the zones in advance of their effective
dates from the COTP, Long Island
Sound. Additionally, there will be
extensive advanced notifications made
to the maritime community via the
Local Notice to Mariners, marine
information broadcasts and local area
maritime committees. The safety and
security zones have been narrowly
tailored to impose the least impact on
maritime interests yet provide the level
of safety and protection deemed
necessary for this high visibility event.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), the Coast Guard
considered whether this proposed rule
would have a significant economic
impact on a substantial number of small
entities. The term *‘small entities”
comprises small businesses, not-for-
profit organizations that are
independently owned and operated and
are not dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This rule may affect the
following entities, some of which may
be small entities: commercial vessels
wishing to transit, fish or anchor in the
portions of the Thames River or Long
Island Sound covered by the proposed
rule. For the reasons outlined in the
Regulatory Evaluation section above,
this rule would not have a significant
impact on a substantial number of small
entities.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact LT A.
Logman at the address listed in
ADDRESSES above.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

The Coast Guard has analyzed this
proposed rule under Executive Order
13132, Federalism, and has determined
that this rule does not have implications
for federalism under that Order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

The Coast Guard has analyzed this
proposed rule under Executive Order
13045, Protection of Children from
Environmental Health Risks and Safety
Risks. This proposed rule is not an
economically significant rule and would
not create an environmental risk to

health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

To help the Coast Guard establish
regular and meaningful consultation
and collaboration with Indian and
Alaskan Native tribes, we published a
notice in the Federal Register (66 FR
36361, July 11, 2001) requesting
comments on how to best carry out the
Order. We invite your comments on
how this proposed rule might impact
tribal governments, even if that impact
may not constitute a “tribal
implication” under the Order.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action’ under that Order because
it is not a “‘significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
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not consider the use of voluntary
consensus standards.

Environment

The Coast Guard has considered the
environmental impact of this proposed
rule and concluded that, under figure 2—
1, paragraph (34)(g) of Commandant
Instruction M16475.1D, this proposed
rule would be categorically excluded
from further environmental
documentation. A ““Categorical
Exclusion Determination” is available in
the docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04-1, 6.04—-6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

2. From 12:01 a.m. on April 2, 2005
to 11:59 p.m. on April 10, 2005 add
temporary 8 165.T01-011 to read as
follows:

§165.T01-011 Security and Safety Zone:
TOPOFF 3, New London, CT

(a) Locations. (1) Fort Trumbull Safety
and Security Zone. The following area
is a safety and security zone: All waters
of the Thames River in an area bounded
as follows: beginning at the end of the
New England Seafood pier at
approximate position 41°20°49.7” N,
072°05’41.6” W, thence running in an
easterly direction to position
40°20'50.9” N, 072°0536.5” W, thence
in a southeasterly direction to position
41°20'43.1” N, 072°05’19.7” W, then
south to position 41°20°34.9” N,
072°05'19.6” W, thence southwesterly to
a point on the western shore of the
Thames river at position, 41°20°26.6” N,
072°05°38.9” W, thence northerly along
the western shore of the Thames River
to a position on the shore of the Thames
River at position 41°20'29.3” N,
072°05’39.7” W, thence along the shore
of the Thames River to the point of
beginning.

(2) Ocean Beach Safety and Security
Zone. The following area is a safety and
security zone: All waters of Long Island
Sound off of New London, Connecticut

in an area bounded as follows:
beginning at a position on the shore of
New London Connecticut at position
41°18’31.4” N, 072°05’39.6” W, thence
running southeasterly to position
41°18'29.3” N, 072°05’36.9” W, thence
running position southwesterly to
position 41°18’11.8” N, 072°06'2.8” W,
thence running northwesterly to
position 41°18’14.5” N, 072°06’6.1” W,
thence running northeasterly along the
shore to the point of beginning.

(b) Effective date. This rule is effective
from 12:01 a.m. on April 2, 2005 until
11:59 p.m. on April 10, 2005.

(c) Regulations. (1) In accordance with
the general regulations in 165.23 and
165.33 of this part, entry into or
movement within these zones is
prohibited unless authorized by the
Captain of the Port (COTP), Long Island
Sound.

(2) All persons and vessels shall
comply with the instructions of the
COTP, or the designated on-scene U.S.
Coast Guard representative. On-scene
Coast Guard patrol personnel include
commissioned, warrant, and petty
officers of the Coast Guard on board
Coast Guard, Coast Guard Auxiliary,
and local, state, and Federal law
enforcement vessels.

Dated: February 11, 2005.
Peter J. Boynton,
Captain, U.S. Coast Guard, Captain of the
Port, Long Island Sound.
[FR Doc. 05-3120 Filed 2-17-05; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 167
[USCG-2005-20380]

Port Access Routes Study of Potential
Vessel Routing Measures To Reduce

Vessel Strikes of North Atlantic Right
Whales

AGENCY: Coast Guard, DHS.
ACTION: Notice of study; request for
comments.

SUMMARY: The Coast Guard is
conducting a Port Access Route Study
(PARS) to analyze potential vessel
routing measures and consider adjusting
existing vessel routing measures in
order to reduce vessel strikes of the
highly endangered North American
right whale. Potential vessel routing
measures are being considered to
protect the right whale from ship strikes
in their two major aggregation areas,
while minimizing adverse impacts on

vessel operations. This study will focus
on the northern region: first on Cape
Code Bay, and then, if it can be
accomplished within the timeframe
required by applicable legislation, the
area off Race Point at the northern end
of Cape Code (Race Point) and the Great
South Channel, and the southern region:
Along the seacoast in the approaches to
the Ports of Jacksonville and Fernandina
Beach, Florida, and Brunswick, Georgia.
The recommendations of the study may
lead to future rulemaking actions or
appropriate international agreements.
DATES: Comments and related material
must reach the Docket Management
Facility on or before April 19, 2005.

ADDRESSES: You may submit comments
identified by Coast Guard docket
number USCG-2005-20380 to the
Docket Managaement Facility at the U.S.
Department of Transportation. To avoid
duplication, please use only one of the
following methods:

(1) Web site: http://dms.dot.gov.

(2) Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Washington, DC
20590-0001.

(3) Fax: 202—-493-2251.

(4) Delivery: Room PL-401 on the
Plaza level of the Nassif Building, 400
Seventh Street SW., Washington, DC,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The telephone number is 202—-366—
9329.

(5) Federal eRulemaking Portal:
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice of
study, call George Detweiler, Office of
Vessel Traffic Management, Coast
Guard, telephone 202-267-0574,or send
e-mail to Gdetweiler@comdt.uscg.mil. If
you have questions on viewing or
submitting material to the docket, call
Renee K. Wright, Program Manager,
Docket Operations, telephone 202—366—
0271.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this study by submitting comments and
related materials. All comments
received will be posted, without change,
to http://dms.dot.gov and will include
any personal information you have
provided. We have an agreement with
the Department of Transportation (DOT)
to use the Docket Management Facility.
Please see DOT’s ““Privacy Act”
paragraph below.

Submitting Comments: If you submit
a comment, please include your name
and address, identify the docket number
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for this notice of study (USCG-2005—
20380), indicate the specific section of
this document to which each comment
applies, and give the reason for each
comment. You may submit your
comments and material by electronic
means, mail, fax, or delivery to the
Docket Management Facility at the
address under ADDRESSES; but please
submit your comments and material by
only one means. If you submit them by
mail or delivery, submit them in an
unbound format, no larger than 8%2 by
11 inches, suitable for copying and
electronic filing. If you submit them by
mail and would like to know that they
reached the Facility, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period.

Viewing Comments and Documents:
To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://dms.dot.gov at any time and
conduct a simple search using the
docket number. You may also visit the
Docket Management Facility in room
PL-401 on the Plaza level of the Nassif
Building, 400 Seventh Street SW.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

Privacy Act: Anyone can search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review the Department of
Transportation’s Privacy Act Statement
in the Federal Register published on
April 11, 2000 (65 FR 19477), or you
may visit http://dms.dot.gov.

Definitions

The following definitions are from the
International Maritime Organization’s
(IMO’s) publication *“Ships’ Routing”
(except those marked by an asterisk) and
should help you review this notice:

Area to be avoided or ATBA means a
routing measure comprising an area
within defined limits in which either
navigation is particularly hazardous or
it is exceptionally important to avoid
casualties and which should be avoided
by all vessels, or certain classes of
vessels.

Deep-water route means within
defined limits, which has been
accurately surveyed for clearance of sea
bottom and submerged obstacles as
indicated on nautical charts.

Inshore traffic zone means a routing
measure comprising a designated area
between the landward boundary of a

traffic separation scheme and the
adjacent coast, to be used in accordance
with the provisions of Rule 10(d), as
amended, of the International
Regulations for Preventing Collisions at
Sea, 1972 (COLREGS).

Precautionary area means a routing
measure comprising an area within
defined limits where vessels must
navigate with particular caution and
within which the direction of traffic
flow may be recommended.

Recommended route means a route of
undefined width, for the convenience of
vessels in transit, which is often marked
by centerline buoys.

Recommended track is a route which
has been specially examined to ensure
so far as possible that it is free of
dangers and along which vessels are
advised to navigate.

Regulated Navigation Area or RNA*
means a water area within a defined
boundary for which regulations for
vessels navigating within the area have
been established under 33 CFR part 165.

Roundabout means a routing measure
comprising a separation point or
circular separation zone and a circular
traffic lane within defined limits. Traffic
within the roundabout is separated by
moving in a counterclockwise direction
around the separation point or zone.

Separation Zone or separation line
means a zone or line separating the
traffic lanes in which vessels are
proceeding in opposite or nearly
opposite directions; or from the adjacent
sea area; or separating traffic lanes
designated for particular classes of
vessels proceeding in the same
direction.

Traffic lane means an area within
defined limits in which one-way traffic
is established. Natural obstacles,
including those forming separation
zones, may constitute a boundary.

Traffic Separation Scheme or TSS
means a routing measure aimed at the
separation of opposing streams of traffic
by appropriate means and by the
establishment of traffic lanes.

Two-way route means a route within
defined limits inside which two-way
traffic is established, aimed at providing
safe passage of ships through waters
where navigation is difficult or
dangerous.

Vessel routing system means any
system of one or more routes or routing
measures aimed at reducing the risk of
casualties; it includes traffic separation
schemes, two-way routes, recommended
tracks, areas to be avoided, no anchoring
areas, inshore traffic zones,
roundabouts, precautionary areas, and
deep-water routes.

Background and Purpose

Why is this study being conducted?
The National Marine Fisheries Service
(NMFS) of the National Oceanic and
Atmospheric Administration recently
published an advance notice of
proposed rulemaking (NMFS ANPRM)
(69 FR 30857, June 1, 2004) in the
Federal Register, which announced that
it is considering regulations to
implement a strategy to reduce ship
strikes of right whales (Strategy). The
goal of the Strategy is to address the lack
of recovery of the right whale by
reducing the likelihood and threat of
ship strikes.

Section 626 of the Coast Guard and
Maritime Transportation Act of 2004
(the 2004 Act) (enacted August 9, 2004)
mandates that the Coast Guard shall: (1)
Cooperate with the National Oceanic
and Atmospheric Administration “in
analyzing potential vessel routing
measures for reducing vessel strikes of
North Atlantic Right Whales, as
described in the notice published at
pages 30857 through 30861 of volume
69 of the Federal Register;” and (2)
provide a final report of the analysis to
Congress within 18 months after the
date of enactment of the Act.

The Coast Guard is charged with
enforcing the Marine Mammal
Protection Act (MMPA), the Endangered
Species Act (ESA), and the regulations
issued under those statutes. One of the
Coast Guard’s primary strategic goals is
the protection to the marine
environment, including the
conservation of living marine resources
and enforcement of living marine
resource laws.

The Coast Guard works in
collaboration with NMFS to prevent
ship strikes. The Coast Guard issues
local and written periodic notices to
mariners concerning ship strikes, issues
NAVTEX messages alerting mariners to
the location of right whales, and
actively participates in the Mandatory
Ship Reporting (MSR) System that
provides information to mariners
entering right whale habitat. In addition,
the Coast Guard provides patrols
dedicated to enforcement of the ESA
and the MMPA, provides limited vessel
and aircraft support to facilitate right
whale research and monitoring, and
disseminates NMFS information packets
to vessels boarded in or near right whale
waters. NMFS asked the Coast Guard for
assistance in its ship-strike rulemaking
by conducting this PARS.

When are port access route studies
required? Under the Ports and
Waterways Safety Act (PWSA) (33
U.S.C. 1223(c)), the Commandant of the
Coast Guard may designate necessary
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fairways and traffic separation schemes
(TSSs) to provide safe access routes for
vessels proceeding to and from U.S.
ports. The PWSA provides that such
designation of fairways and TSSs must
recognize, within the designated areas,
the paramount right of navigation over
all other uses.

The PWSA requires the Coast Guard
to conduct a study of potential traffic
density and the need for safe access
routes for vessels before establishing or
adjusting fairways or TSSs. Through the
study process, we must coordinate with
Federal, State, and foreign state agencies
(as appropriate) and consider the views
of maritime community representatives,
environmental groups, and other
interested stakeholders. A primary
purpose of this coordination is, to the
extent practicable, to reconcile the need
for safe access routes with other
reasonable waterway uses.

What are the timetable, study area,
and process of this PARS? The Vessel
Traffic Management Division (G—-MWYV)
of Coast Guard Headquarters will
conduct this PARS. The study will
begin immediately and must be
completed by September, 2005, in order
for the Coast Guard and NMFS to
prepare their required report to
Congress by January, 2006.

The study area is divided into two
regions described as follows:

1. Northern region: Cape Cod Bay; the
area off Race Point at the northern end
of Cape Cod (Race Point) and the Great
South Channel.

2. Southern region: The area bounded
to the north by a line drawn at latitude
31° 27’N (which coincides with the
northernmost boundary of the
mandatory ship reporting system) and to
the south by a line drawn at latitude
line 29° 45’N. The eastern offshore
boundary is formed by a line drawn at
longitude 81° 00'W and the western
boundary is formed by the shoreline.
Included in this area are the ports of
Jacksonville and Fernandina, FL, and
Brunswick, GA.

As part of this study, we will consider
previous studies, analyses of vessel
traffic density, and agency and
stakeholder experience in and public
comments on vessel traffic management,
navigation, ship handling, and affects of
weather. We encourage you to
participate in the study process by
submitting comments in response to this
notice.

We will publish the results of the
PARS in the Federal Register. The study
may—

1. Recommend implementing the
vessel routing measures identified in the
NMFS ANPRM for the two areas;

2. Recommend creating vessel routing
measures other than those proposed in
the NMFS ANPRM for the two areas;

3. Validate existing vessel routing
measures, if any, and conclude that no
changes are necessary; or

4. Recommend changes be made to
the existing vessel routing measures, if
any, in order to reduce the threat of ship
strikes of right whales.

The recommendations may lead to
future rulemakings or appropriate
international agreements.

Possible Scope of the Recommendations

We expect that information gathered
during the study will identify any
problems and appropriate solutions.
The study may recommend that, in any
or all of the study areas, all or some of
the following items be accompished:

1. Maintain current vessel routing
measures, if any.

2. Establish Traffic Separation
Schemes (TSS) at the entrances to the
identified ports.

3. Designate recommended or
mandatory routes.

4. Create one or more precautionary
areas.

5. Create one or more inshore traffic
zZones.

6. Create deep-draft routes.

7. Establish area(s) to be avoided
(ATBA).

8. Establish, disestablish, or modify
anchorage grounds.

9. Establish a Regulated Navigation
Area (RNA) with specific vessel
operating requirements to ensure safe
navigation near shallow water.

10. Identify any other appropriate
ships’ routing measures to be used.

Questions

To help us conduct the port access
route study, we request comments on
the following questions, although
comments on other issues addressed in
this document are also welcome. In
responding to a question, please explain
your reasons for each answer and follow
the instructions under “Public
Participation and Request for
comments’ above.

1. What navigational hazards do
vessels operating in the study areas
face? Please describe.

2. Are there strains on the current
vessel routing system, such as
increasing traffic density? If so, please
describe.

3. What are the benefits and
drawbacks to modifying existing vessel
routing measures, if any, or establishing
new routing measures such as those
described in the NMFS ANPRM? If so,
please describe.

4. What impacts, both positive and
negative, would changes to existing

routing measures, if any, or new routing

measures, such as those described in the

NMFS ANPRM, have on the study area?
Dated: February 10, 2005.

Howard L. Hime,

Acting Director of Standards, Marine Safety,
Security and Environmental Protection.

[FR Doc. 05-3117 Filed 2—-17-05; 8:45 am]
BILLING CODE 4910-15-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60
[OAR-2004-0490, FRL-7874-1]
RIN 2060-AM79

Standards of Performance for
Stationary Combustion Turbines

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing
standards of performance for new
stationary combustion turbines in 40
CFR part 60, subpart KKKK. The new
standards would reflect changes in
nitrogen oxides (NOx) emission control
technologies and turbine design since
standards for these units were originally
promulgated in 40 CFR part 60, subpart
GG. The NOx and sulfur dioxide (SOy)
standards have been established at a
level which brings the emission limits
up to date with the performance of
current combustion turbines and their
emissions.

DATES: Comments must be received on
or before April 19, 2005, or 30 days after
the date of any public hearing, if later.

Public Hearing. If anyone contacts
EPA by March 10, 2005, requesting to
speak at a public hearing, EPA will hold
a public hearing on March 21, 2005. If
you are interested in attending the
public hearing, contact Ms. Eloise
Shepherd at (919) 541-5578 to verify
that a hearing will be held.

ADDRESSES: Submit your comments,
identified by Docket ID No. OAR-2004—
0490, by one of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Agency Web site: http://
www.epa.gov/edocket. EDOCKET, EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Follow the on-line
instructions for submitting comments.

e E-mail: Send your comments via
electronic mail to a-and-r-
docket@epa.gov, Attention Docket ID
No. OAR-2004-0490.
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e Fax: Fax your comments to (202)
566-1741, Attention Docket ID No.
OAR-2004-0490.

¢ Mail: Send your comments to: EPA
Docket Center (EPA/DC), Environmental
Protection Agency, Mailcode 6102T,
1200 Pennsylvania Ave., NW.,
Washington, DC 20460, Attention
Docket ID No. OAR-2004-0490. Please
include a total of two copies. The EPA
requests a separate copy also be sent to
the contact person identified below (see
FOR FURTHER INFORMATION CONTACT). In
addition, please mail a copy of your
comments on the information collection
provisions to the Office of Information
and Regulatory Affairs, Office of
Management and Budget (OMB), Attn:
Desk Officer for EPA, 725 17th St. NW.,
Washington, DC 20503.

e Hand Delivery: Deliver your
comments to: EPA Docket Center (EPA/
DC), EPA West Building, Room B108,
1301 Constitution Ave., NW.,
Washington DC, 20460, Attention
Docket ID No. OAR-2004-0490. Such
deliveries are accepted only during the
normal hours of operation (8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays), and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. OAR-2004-0490. The
EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.epa.gov/edocket, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information

whose disclosure is restricted by statute.

Do not submit information that you
consider to be CBI or otherwise
protected through EDOCKET,
regulations.gov, or e-mail. The EPA
EDOCKET and the Federal
regulations.gov Web sites are
*‘anonymous access’’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
EDOCKET or regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public

docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD—-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses. For additional information
about EPA’s public docket visit
EDOCKET on-line or see the Federal
Register of May 31, 2002 (67 FR 38102).
Docket: All documents in the docket
are listed in the EDOCKET index at
http://www.epa.gov/edocket. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the Docket, EPA/DC, EPA West,
Room B102, 1301 Constitution Ave.,
NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—-1744, and the telephone
number for the EPA Docket Center is
(202) 566-1742.
FOR FURTHER INFORMATION CONTACT: Mr.
Jaime Pagan, Combustion Group,
Emission Standards Division (C439-01),
U.S. EPA, Research Triangle Park, North
Carolina 27711, telephone number (919)
541-5340; facsimile number (919) 541—
5450; e-mail address
“pagan.jaime@epa.gov.”
SUPPLEMENTARY INFORMATION:
Organization of This Document. The
following outline is provided to aid in
locating information in this preamble.

I. General Information
A. Does This Action Apply to Me?
B. What Should | Consider as | Prepare My
Comments for EPA?
1. Background Information
I1l. Summary of the Proposed Rule
A. Does the Proposed Rule Apply to Me?
B. What Pollutants Would Be Regulated?

C. What Is the Affected Source?

D. What Emission Limits Must | Meet?

E. If | Modify or Reconstruct My Existing
Turbine, Does the Proposed Rule Apply
To Me?

F. How Do | Demonstrate Compliance?

G. What Monitoring Requirements Must |
Meet?

H. What Reports Must | Submit?

1V. Rationale for the Proposed Rule

A. Why Did EPA Choose Output-Based
Standards?

B. How Did EPA Determine the Proposed
NOx Limits?

C. How Did EPA Determine the Proposed
SO, Limit?

D. What Other Criteria Pollutants Did EPA
Consider?

E. How Did EPA Determine Testing and
Monitoring Requirements for the
Proposed Rule?

F. Why Are Heat Recovery Steam
Generators Included in 40 CFR part 60,
Subpart KKKK?

G. What Emission Limits Must | Meet if |
Fire More Than One Type of Fuel?

H. Why Can | No Longer Claim a Fuel-
Bound Nitrogen Allowance?

1. Why Isn’t My IGCC Turbine Covered in
40 CFR Part 60, Subpart KKKK?

V. Environmental and Economic Impacts

A. What Are the Air Impacts?

B. What Are the Energy Impacts?

C. What Are the Economic Impacts?

VI. Statutory and Executive Order Reviews

A. Executive Order 12866: Regulatory
Planning and Review

B. Paperwork Reduction Act

C. Regulatory Flexibility Act

D. Unfunded Mandates Reform Act

E. Executive Order 13132: Federalism

F. Executive Order 13175: Consultation
and Coordination with Indian Tribal
Governments

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

H. Executive Order 13211: Actions that
Significantly Affect Energy Supply,
Distribution, or Use

I. National Technology Transfer and
Advancement Act

l. General Information
A. Does This Action Apply to Me?

Regulated Entities. Categories and
entities potentially regulated by this
action are those that own and operate
new stationary combustion turbines
with a peak rated power output greater
than or equal to 1 megawatt (MW).
Regulated categories and entities
include:
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Category NAICS SIC Examples of regulated entities
Any industry using a new stationary combustion tur- 2211 4911 | Electric services.
bine as defined in the proposed rule.
486210 4922 | Natural gas transmission.
211111 1311 | Crude petroleum and natural gas.
211112 1321 | Natural gas liquids.
221 4931 | Electric and other services, combined.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. To determine
whether your facility is regulated by this
action, you should examine the
applicability criteria in section 60.4305
of the proposed rule. For further
information concerning applicability
and rule determinations, contact the
appropriate State or local agency
representative. For information
concerning the analyses performed in
developing the New Source
Performance Standards (NSPS), consult
the contact person listed in the
preceding FOR FURTHER INFORMATION
CONTACT section.

B. What Should | Consider as | Prepare
My Comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through EDOCKET,
regulations.gov or e-mail. Send or
deliver information identified as CBI to
only the following address: Mr. Jaime
Pagan, c/o OAQPS Document Control
Officer (Room C404-02), U.S. EPA,
Research Triangle Park, NC 27711,
Attention Docket ID No. OAR-2004—
0490. Clearly mark the part or all of the
information that you claim to be CBI.
For CBI information in a disk or CD
ROM that you mail to EPA, mark the
outside of the disk or CD ROM as CBI
and then identify electronically within
the disk or CD ROM the specific
information that is claimed as CBI. In
addition to one complete version of the
comment that includes information
claimed as CBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

a. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

b. Follow directions. The EPA may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

c. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

d. Describe any assumptions and
provide any technical information and/
or data that you used.

e. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

f. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

g. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

h. Make sure to submit your
comments by the comment period
deadline identified.

Docket. The docket number for the
proposed NSPS (40 CFR part 60, subpart
KKKK) is Docket ID No. OAR-2004—
0490.

World Wide Web (WWW). In addition
to being available in the docket, an
electronic copy of the proposed rule is
also available on the WWW through the
Technology Transfer Network Website
(TTN Web). Following signature, EPA
will post a copy of the proposed rule on
the TTN’s policy and guidance page for
newly proposed or promulgated rules at
http://www.epa.gov/ttn/oarpg. The TTN
provides information and technology
exchange in various areas of air
pollution control. If you need more
information regarding the TTN, call the
TTN HELP line at (919) 541-5384.

11. Background Information

This action proposes NSPS that
would apply to new stationary
combustion turbines greater than or
equal to 1 MW that commence
construction, modification or
reconstruction after February 18, 2005.
The NSPS are being proposed pursuant
to section 111 of the Clean Air Act
(CAA) which requires the EPA to
promulgate and periodically revise the
NSPS, taking into consideration
available control technologies and the
costs of control. The EPA promulgated
the NSPS for stationary gas turbines in
1979 (44 FR 52798). Since promulgation
of the NSPS for stationary gas turbines,
many advances in the design and
control of emissions from stationary
turbines have occurred. Nitrogen oxides

and SO, are known to cause adverse
health and environmental effects. The
proposed standards represent
reductions in the NOx and SO- limits of
over 80 and 93 percent, respectively.
The output-based standards in the
proposed rule would allow owners and
operators the flexibility to meet their
emission limit targets by increasing the
efficiency of their turbines.

I11. Summary of the Proposed Rule
A. Does the Proposed Rule Apply to Me?

Today’s proposed standards would
apply to new stationary combustion
turbines with a power output at peak
load greater than or equal to 1 MW. The
applicability of the proposed rule is
similar to that of existing 40 CFR part
60, subpart GG, except that the
proposed rule would apply to new
stationary combustion turbines, and
their associated heat recovery steam
generators (HRSG) and duct burners. A
new stationary combustion turbine is
defined as any simple cycle combustion
turbine, regenerative cycle combustion
turbine, or combined cycle steam/
electric generating system that is not
self-propelled and that commences
construction, modification, or
reconstruction after February 18, 2005.
The new stationary combustion turbines
subject to the proposed standards are
exempt from the requirements of 40 CFR
part 60, subpart GG. Heat recovery
steam generators and duct burners
subject to the proposed rule would be
exempt from the requirements of 40 CFR
part 60, subparts Da and Db.

B. What Pollutants Would Be Regulated?

The pollutants to be regulated by the
proposed standards are NOx and SO..

C. What Is the Affected Source?

The affected source for the proposed
stationary combustion turbine NSPS is
each stationary combustion turbine with
a power output at peak load greater than
or equal to 1 MW, that commences
construction, modification, or
reconstruction after February 18, 2005.
Integrated gasification combined cycle
(IGCC) combustion turbine facilities
covered by subpart Da of 40 CFR part 60
(the Utility NSPS) are exempt from the
requirements of the proposed rule.
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D. What Emission Limits Must | Meet?

The format of the proposed standards
for NOx is an output-based emission
limit in units of emissions mass per unit

useful recovered energy, nanograms/
Joule (ng/J) or pounds per megawatt-
hour (Ib/MW:-hr). There are four
subcategories, and thus four separate
output-based NOx limits. These are

presented in Table 1 of this preamble.
The output of the turbine does not
include any steam turbine output and
refers to the rating of the combustion
turbine itself.

TABLE 1.—NOx EMISSION STANDARDS (NG/J)

Combustion turbine fuel type

Combustion turbine size

<30 MW >30 MW

Natural gas

(@ 1= TaTo o] (g T=T ol {1 = PRSP

132 (1.0 Ib/MW-hr)
234 (1.9 Ib/MW-hr)

50 (0.39 Ib/MW-hr)
146 (1.2 Io/MW-hr)

We have determined that it is
appropriate to exempt emergency
combustion turbines from the NOx
limit. We have defined these units as
turbines that operate in emergency
situations. For example, turbines used
to supply electric power when the local
utility service is interrupted are
considered to fall under this definition.
In addition, we are proposing that
combustion turbines used by
manufacturers in research and
development of equipment for both
combustion turbine emission control
techniques and combustion turbine
efficiency improvements be exempted
from the NOx limit. Given the small
number of turbines that are expected to
fall under this category and since there
is not one definition that can provide an
all-inclusive description of the type of
research and development work that
qualifies for the exemption from the
NOx limit, we have decided that it is
appropriate to make these exemption
determinations on case by case basis
only.

The proposed standard for SO is the
same for all turbines regardless of size
and fuel type. You may not cause to be
discharged into the atmosphere from the
subject stationary combustion turbine
any gases which contain SO, in excess
of 73 ng/J (0.58 Ib/MW:-hr). You would
be able to choose to comply with the
SO; limit itself or with a limit on the
sulfur content of the fuel. We are
proposing this sulfur content limit to be
0.05 percent by weight (500 parts per
million by weight (ppmw)).

E. If I Modify or Reconstruct My Existing
Turbine, Does the Proposed Rule Apply
to Me?

The proposed standards would apply
to stationary combustion turbines that
are modified or reconstructed after
February 18, 2005. The guidelines for
determining whether a source is
modified or reconstructed are given in
40 CFR 60.14 and 60.15, respectively.

F. How Do | Demonstrate Compliance?

In order to demonstrate compliance
with the NOx limit, an initial
performance test is required. If you are
using water or steam injection, you must
continuously monitor your water or
steam to fuel ratio in order to
demonstrate compliance and you are
not required to perform annual stack
testing to demonstrate compliance. If
you are not using water or steam
injection, you would conduct
performance tests annually following
the initial performance test in order to
demonstrate compliance. Alternatively,
you may choose to demonstrate
continuous compliance with the use of
a continuous emission monitoring
system (CEMS) or parametric
monitoring; if you choose this option,
you are not required to conduct
subsequent annual performance tests.

If you are using a NOx CEMS, the
initial performance test required under
40 CFR 60.8 may, alternatively, coincide
with the relative accuracy test audit
(RATA). If you choose this as your
initial performance test, you must
perform a minimum of nine reference
method runs, with a minimum time per
run of 21 minutes, at a single load level,
between 90 and 100 percent of peak (or
the highest achievable) load. You must
use the test data both to demonstrate
compliance with the applicable NOx
emission limit and to provide the
required reference method data for the
RATA of the CEMS. The requirement to
test at three additional load levels is
waived.

G. What Monitoring Requirements Must
| Meet?

If you are using water or steam
injection to control NOx emissions, you
would have to install and operate a
continuous monitoring system to
monitor and record the fuel
consumption and the ratio of water or
steam to fuel being fired in the turbine.
Alternatively, you could use a CEMS
consisting of NOx and oxygen (Oy) or
carbon dioxide (CO2) monitors. During

each full unit operating hour, each
monitor would complete a minimum of
one cycle of operation for each 15-
minute quadrant of the hour. For partial
unit operating hours, at least one valid
data point would be obtained for each
guadrant of the hour in which the unit
operates.

If you operate any new turbine which
does not use water or steam injection to
control NOx emissions, you would have
to perform annual stack testing to
demonstrate continuous compliance
with the NOx limit. Alternatively, you
could elect either to use a NOx CEMS
or perform continuous parameter
monitoring as follows:

(1) For a diffusion flame turbine
without add-on selective catalytic
reduction (SCR) controls, you would
define at least four parameters
indicative of the unit’s NOx formation
characteristics, and you would monitor
these parameters continuously;

(2) For any lean premix stationary
combustion turbine, you would
continuously monitor the appropriate
parameters to determine whether the
unit is operating in the lean premixed
combustion mode;

(3) For any turbine that uses SCR to
reduce NOx emissions, you would
continuously monitor appropriate
parameters to verify the proper
operation of the emission controls; and

(4) For affected units that are also
regulated under part 75 of this chapter,
if you elect to monitor the NOx
emission rate using the methodology in
appendix E to part 75 of this chapter, or
the low mass emissions methodology in
40 CFR 75.19, the monitoring
requirements of the turbine NSPS may
be met by performing the parametric
monitoring described in section 2.3 of
appendix E of part 75 of this chapter or
in 40 CFR 75.19(c)(1)(iv)(H).

Alternatively, you could petition the
Administrator for other acceptable
methods of monitoring your emissions.
If you choose to use a CEMS or perform
parameter monitoring to demonstrate
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continuous compliance, annual stack
testing is not required.

If you operate any stationary
combustion turbine subject to the
provisions of the proposed rule, and you
choose not to comply with the SO, stack
limit, you would monitor the total
sulfur content of the fuel being fired in
the turbine. There are several options
for determining the frequency of fuel
sampling, consistent with appendix D to
part 75 of this chapter for fuel oil; and
the sulfur content would be determined
and recorded once per unit operating
day for gaseous fuel, unless a custom
fuel sampling schedule is used.
Alternatively, you could elect not to
monitor the total sulfur content of the
fuel combusted in the turbine, if you
demonstrate that the fuel does not to
exceed a total sulfur content of 300
ppmw. This demonstration may be
performed by using the fuel quality
characteristics in a current, valid
purchase contract, tariff sheet, or
transportation contract, or through
representative fuel sampling data which
show that the sulfur content of the fuel
does not exceed 300 ppmw.

If you choose to monitor combustion
parameters or parameters indicative of
proper operation of NOx emission
controls, the appropriate parameters
would be continuously monitored and
recorded during each run of the initial
performance test, to establish acceptable
operating ranges, for purposes of the
parameter monitoring plan for the
affected unit.

If you are required to periodically
determine the sulfur content of the fuel
combusted in the turbine, a minimum of
three fuel samples would be collected
during the performance test. For liquid
fuels, the samples for the total sulfur
content of the fuel must be analyzed
using American Society of Testing and
Materials (ASTM) methods D129-00,
D2622-98, D4294-02, D1266-98,
D5453-00 or D1552-01. For gaseous
fuels, ASTM D1072-90 (Reapproved
1999); D3246-96; D4468-85
(Reapproved 2000); or D6667—01 must
be used to analyze the total sulfur
content of the fuel.

The applicable ranges of some ASTM
methods mentioned above are not
adequate to measure the levels of sulfur
in some fuel gases. Dilution of samples
before analysis (with verification of the
dilution ratio) may be used, subject to
the approval of the Administrator.

H. What Reports Must | Submit?

For each affected unit for which you
continuously monitor parameters or
emissions, or periodically determine the
fuel sulfur content under the proposed
rule, you would submit reports of excess

emissions and monitor downtime, in
accordance with 40 CFR 60.7(c). Excess
emissions would be reported for all 4-
hour rolling average periods of unit
operation, including start-up, shutdown,
and malfunctions where emissions
exceed the allowable emission limit or
where one or more of the monitored
process or control parameters exceeds
the acceptable range as determined in
the monitoring plan.

IV. Rationale for the Proposed Rule

A. Why Did EPA Choose Output-Based
Standards?

We have written the proposed
standards to incorporate output-based
NOx and SO limits. The primary
benefit of output-based standards is that
they recognize energy efficiency as a
form of pollution prevention. The use of
more efficient technologies reduces
fossil fuel use and leads to reductions in
the environmental impacts associated
with the production and use of fossil
fuels. Another benefit is that output-
based standards allow sources to use
energy efficiency as a part of their
emissions control strategy. This
provides an additional compliance
option that can lead to reduced
compliance costs as well as lower
emissions.

Several States have initiated
regulations or permits-by-rule for
distributed generation (DG) units,
including combustion turbines. States
that have made efforts to regulate DG
sources include California, Texas, New
York, New Jersey, Connecticut,
Delaware, Maine, and Massachusetts.
Those State rules include emission
limits that are output-based, and many
allow generators that use combined heat
and power (CHP) to take credit for heat
recovered. For example, Texas recently
passed a DG permit-by-rule regulation
that gives facilities 100 percent credit
for steam generation thermal output,
and incorporates HRSG and duct
burners under the same limit. The
California Air Resources Board (CARB)
also has output-based emission limits
which allow DG units that use CHP to
take a credit to meet the standards, at a
rate of 1 MW-hr for each 3.4 million
British thermal units (MMBtu) of heat
recovered, or essentially, 100 percent.
The draft rules for New York and
Delaware also allow DG sources using
CHP to receive credit toward
compliance with the emission
standards.

B. How Did EPA Determine the
Proposed NOx Limits?

Over the last several years NOx
performance in combustion turbines has

improved dramatically. At the current
time, lean premix turbines, or dry low
NOx, dominate the market for
combustion turbines fired by natural
gas. To determine the proposed NOx
limits, we evaluated stack test data for
stationary combustion turbines of
different sizes. The data provided us
with information on actual NOx
emissions performance in relation to the
size of the unit and the type of fuel
being used. In addition, we obtained
information from turbine manufacturers
on the NOx levels that they guarantee
for their new stationary combustion
turbines. We only used these
manufacturer guarantees to confirm the
NOx levels observed in the stack test
data that we studied.

We considered requiring the use of
SCR in setting the limit for NOx.
However, we determined that the costs
for SCR were high compared to the
incremental difference in emission
concentration. Newer large turbines
without add-on controls can readily
achieve 9 or 10 parts per million (ppm).
The use of SCR might bring this level
down to 2 to 4 ppm. In addition, SCR
may be difficult to implement for
turbines operating under variable loads.
We determined that the incremental
benefit in emissions reductions did not
justify the costs and technical
challenges associated with the addition
and operation of SCR. Therefore, we did
not base the NOx emission limit on this
add-on control. However, add-on
control technologies may be required at
the State or local level, for Prevention of
Significant Deterioration (PSD) and New
Source Review (NSR) programs.

We identified a distinct difference in
the technologies and capabilities
between small and large turbines. We
found the breaking point between these
two turbine types to be 30 MW. Smaller
turbines have less space to install NOx
reducing technologies such as lean
premix combustor design. In addition,
the smaller combustion chamber of
small turbines provides inadequate
space for the adequate mixing needed
for very low NOx emission levels. The
design differences between small and
large turbines leads to different
emission characteristics. When we
examined data of NOx emissions versus
turbine size, there was a clear difference
in NOx emissions for turbines below
and above 30 MW. In addition,
manufacturer guarantees are, generally
speaking, higher for smaller turbines,
because of differences in design and
technologies. The 30 MW cutoff is
consistent with the manufacturer
guarantees.

As explained below, the output-based
NOx limits being proposed are based on
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concentration levels that are achievable
by new stationary combustion turbines
without the use of add-on controls such
as SCR. Also, it is important to note that
the output-based limits were
determined using thermal efficiencies
typical of full-load operation.

Small Natural Gas Fired Turbines

We are proposing the NOx limit for
small (less than 30 MW) natural gas-
fired turbines to be 132 ng/J, or 1.0 Ib/
MW:-hr. This limit is based on a NOx
emission concentration of 25 ppm and
a turbine efficiency of 30 percent.
Multiple manufacturers guarantee 25
ppm NOx for natural gas-fired turbines
of all sizes, including those less than 30
MW. Since actual NOx emissions are
considerably lower than the guaranteed
levels for most turbines, an emission
limit based on a NOx level of 25 ppm
at 15 percent O for small natural gas-
fired turbines can readily be achieved
without the use of additional controls.
We also gathered many recent source
tests, supporting the conclusion that the
majority of new small natural gas-fired
turbines can achieve NOx levels lower
than 25 ppm at 15 percent O, without
the use of add-on controls. Regarding
efficiency, a significant number of small
turbines are simple cycle; therefore, we
selected the baseline efficiency of 30
percent for small simple cycle natural
gas-fired turbines.

Large Natural Gas Fired Turbines

We are proposing a NOx emission
limit of 50 ng/J (0.39 Ib/MW-hr) for large
natural gas-fired turbines (greater than
or equal to 30 MW). The proposed NOx
output-based limit for large natural gas-
fired turbines is based on a NOx
emission concentration of 15 ppm at 15
percent O, and a combined cycle
turbine efficiency of 48 percent, which
also equates to a NOx emission
concentration of 9 ppm at 15 percent O
and a simple cycle turbine at an
efficiency of 29 percent. Many
manufacturers guarantee NOx emissions
of 15 ppm at 15 percent O for large
natural gas-fired turbines, and a few
even guarantee NOx levels at or below
9 ppm at 15 percent O.. In addition, we
have gathered a number of source tests
which confirm that these turbines can
achieve these levels without the use of
add-on controls. Therefore, this
emission limit may be achieved by most
large natural gas combustion turbines
without the use of add-on controls.
Other options for new turbine owners
and operators include the following:
Add a SCR add-on control device to a
simple cycle turbine which does not
have a low NOx guarantee, or locate
their turbine where the exhaust heat can

be recovered as useful output (a
combined cycle unit or CHP unit).

Distillate Oil Fired Turbines

Very few turbines sold today are
solely distillate oil-fired. However, a
significant number of turbines which
primarily fire natural gas also have the
capability to fire distillate oil. We are
proposing a NOx emission limit of 234
ng/J (1.9 Ib/MW:-hr) for small distillate
oil-fired turbines, and 146 ng/J (1.2 Ib/
MW-hr) for large distillate oil-fired
turbines. When firing distillate oil fuel,
the majority of turbine manufacturers
guarantee a NOx emission level of 42
ppm at 15 percent O, regardless of
turbine size. We confirmed through the
analysis of recent source test reports
provided by States that this level is
achievable by the majority of new
distillate oil-fired turbines without the
use of add-on controls. The basis for the
output-based emission limits for
distillate oil-fired turbines is 42 ppm
NOx at 15 percent Oy; for small
turbines, a 30 percent efficiency, and for
large turbines, a 48 percent efficiency.
The 30 percent efficiency for small oil-
fired turbines is consistent with that of
simple-cycle units, while the 48 percent
efficiency for large oil-fired turbines is
consistent with that of combined-cycle
units. This approach is appropriate
since there are almost no oil-fired
simple-cycle turbines in the “‘greater
than 30 MW"’ category. We would like
to request comment on this issue and
the appropriateness of the NOx limits
for oil-fired simple-cycle turbines that
are greater than 30 MW. Furthermore,
since according to our information, most
of these simple-cycle turbines are used
as peaking units, we would like to
request comments on an alternative
approach that allows large oil-fired
peaking units to meet the same NOx
limit that applies to the small units.

The proposed output-based NOx
limits for oil-fired combustion turbines
can be achieved when operating at loads
near 100 percent, where the thermal
efficiency tends to be the highest.
However, at part-loads, there may be
concern about higher output-based NOx
levels emitted due to the lower thermal
efficiencies that are characteristic under
those conditions. We request comment
on the ability of oil-fired combustion
turbines to meet the proposed NOx
limits under part-load operation.

Other Fuels

It is expected that few turbines would
burn fuels other than natural gas and
distillate oil. Turbines that burn other
fuels would have to comply with the
NOx emission limit for distillate oil. We
understand that there are concerns

about certain fuels, such as landfill,
digester and other waste gases, process,
refinery or syn gases, and other
alternative fuels. Of particular concern
are the fuels that are of lower heating
value or of highly variable heating
value, that are in locations where these
fuels would be flared or otherwise
disposed without energy recovery.
Landfill and digester gases have
considerably lower heating values than
natural gas, making it more difficult to
comply with an output-based emission
limit. If the installation of these turbines
became impossible due to lack of ability
to comply with the NSPS, these gases
might otherwise just be vented to the
atmosphere or flared, without the
benefit of any useful energy recovery as
would have been achieved with a
combustion turbine. Because of these
issues, we are requesting public
comment on the output-based NOx limit
for alternative fuels.

Simple-Cycle and Combined-Cycle
Combustion Turbines

Although we believe that proposing
different NOx limits for small and large
turbines is appropriate, an alternative
approach considered was to set different
NOx limits for simple-cycle and
combined-cycle combustion turbines
burning natural gas. Simple-cycle
turbines are not able to recover exhaust
heat as combined-cycle turbines do. As
a result, the output-based NOx levels of
simple-cycle turbines will tend to be
higher than those for combined-cycle
units. Even though we have taken into
account these differences between
simple- and combined-cycle turbines in
the proposed NOx limits, we would like
to request comment on this issue. If data
is presented showing that it would be
more appropriate to set different NOx
limits for simple-cycle and combined-
cycle gas-fired turbines, rather than
based on turbine size, we would
consider a range of 0.2 Ib/MW-hr to 0.6
Ib/MW-hr.

Supporting data for the proposed NOx
limits were received from contacts with
turbine manufacturers, State agencies
and EPA Regional offices, the 2003 Gas
Turbine World Handbook, the 2003—
2004 Diesel and Gas Turbine Worldwide
Catalog, NOx performance tests, and
State permit data. For more details
regarding the supporting data used in
this analysis, please consult the docket.

C. How Did EPA Determine the
Proposed SO, Limit?

Because of the lower levels of sulfur
in today’s fuels, including distillate oil
and natural gas, lower SO, emissions
can be achieved. Low sulfur fuel oil
(500 ppmw sulfur content or less) has
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recently become widely available, since
it is required by EPA regulations on
diesel fuels used for highway and non-
road applications. In addition, ultra low
sulfur (15 ppmw or less sulfur content)
diesel fuel will become available over
the next few years as more recent EPA
rules for fuels used on highway and
non-road applications come into effect.
According to EPA estimates done for the
Non-Road Diesel Rule (69 FR 38958),
the cost differential to produce low
sulfur (500 ppmw sulfur content) is only
about 2.5 cents per gallon. It is expected
that stationary combustion turbines
burning low sulfur diesel fuel will have
lower maintenance expenses associated
with reduced formation of acid
compounds inside the turbine. These
lower maintenance expenses are
expected to reduce or even eliminate the
overall costs associated with the use of
low sulfur fuel oil on stationary
combustion turbines. For these reasons,
we have set a SO, emission limit which
corresponds to a 500 ppmw sulfur fuel
content for distillate oil fuel. Natural gas
also has naturally low levels of sulfur.
All owners and operators of new
turbines are expected to comply with
low sulfur content in fuel rather than
stack testing for SO, since this option
is significantly easier and less costly to
perform than stack testing. In addition,
if the levels are shown to be below 300
ppmw sulfur, fuel monitoring is not
required. Fuels are often supplied with
specifications which include stringent
sulfur standards, requiring levels lower
than 500 ppmw, oftentimes at or below
the 300 ppmw range. If the fuel is
demonstrated to be lower than 300
ppmw sulfur, you could use proof from
the fuel vendor’s tariff sheet or purchase
contract in order to become exempt
from monitoring your total sulfur
content or SO, emissions. We believe
that 300 ppmw provides an adequate
margin of compliance. If your fuel is
greater than 300 ppmw, you must follow
a fuel monitoring schedule as outlined
in the proposed rule.

D. What Other Criteria Pollutants Did
EPA Consider?

In order to characterize the current
emissions levels from new stationary
combustion turbines, the Reasonably
Achievable Control Technology (RACT),
Best Available Control Technology
(BACT) and Lowest Achievable
Emissions Rate (LAER) Clearinghouse
(RBLC) was queried to obtain data on
permits for newly installed turbines.
The EPA’s AP-42 Emission Factors
Background Document was also
consulted for information on pollutant
formation mechanisms. In addition,
several turbine manufacturers were

contacted to determine their guaranteed
emission concentrations.

Emissions from combustion turbines
are primarily NOx and carbon monoxide
(CO). Particulate matter (PM) is also a
primary pollutant for combustion
turbines using liquid fuels. While NOx
formation is strongly dependent on the
high temperatures developed in the
combustor, emissions of CO and PM are
primarily the result of incomplete
combustion. Ash and metallic additives
in the fuel may also contribute to PM in
the exhaust. Available emissions data in
EPA’s AP-42 indicate that the turbine’s
operating load has a considerable effect
on the resulting emission levels.
Combustion turbines are typically
operated at high loads (greater than or
equal to 80 percent of rated capacity) to
achieve maximum thermal efficiency
and peak combustor zone flame
temperatures. Information on each
pollutant is listed below, including
formation, control, and emission
concentrations.

Carbon Monoxide

Carbon monoxide is a product of
incomplete combustion. Carbon
monoxide results when there is
insufficient residence time at high
temperature, or incomplete mixing to
complete the final step in fuel carbon
oxidation. The oxidation of CO to CO>
at combustion turbine temperatures is a
slow reaction compared to most
hydrocarbon oxidation reactions. In
combustion turbines, failure to achieve
CO burnout may result from quenching
by dilution air. With liquid fuels, this
can be aggravated by carryover of larger
droplets from the atomizer at the fuel
injector. Carbon monoxide emissions
are also dependent on the loading of the
combustion turbine. For example, a
combustion turbine operating under full
load would experience greater fuel
efficiencies, which will reduce the
formation of CO.

Turbine manufacturers have
significantly reduced CO emissions
from combustion turbines by developing
lean premix technology. Most of the
newer designs for turbines incorporate
lean premix technology. Lean premix
combustion design not only produces
lower NOx than diffusion flame
technology, but also lowers CO and
volatile organic compounds (VOC), due
to increased combustion efficiency. In
the most recent version of AP-42
emission factors, (April 2000), CO
emission factors for lean premix
turbines are 9.9 e-2 Ib/MMBtu, while for
diffusion flame turbines, the CO
emission factor is 3.2 e-1 Ib/MMBtu.
Virtually all new combustion turbines
sold are lean premix combustor

technology turbines. Siemens
Westinghouse, Solar Turbines, and
General Electric (GE) Heavy Duty
Turbine manufacturers typically
guarantee CO emissions from 9 to 50
ppm for natural gas, and 20 to 50 ppm
for diesel fuel. On a case-by-case basis,
some manufacturers will guarantee
lower emissions for CO.

Stationary combustion turbines do not
contribute significantly to ambient CO
levels. Almost 80 percent of CO
emissions nationwide result from on-
road vehicles and non-road vehicles and
engines. High levels of CO generally
occur in areas that have heavy traffic
congestion. Currently, there are only
eight areas in the U.S. that are classified
as non-attainment for CO. As a result,
control measures for CO emissions from
stationary combustion turbines
historically have not been instituted
nationwide. In California, for example,
only one air district has a CO emission
limit for combustion turbines. Because
of advances in turbine technology and
increases in thermal and combustion
efficiencies, CO emissions from
combustion turbines have been mostly
regulated in local areas of non-
attainment for CO.

Any new major stationary source or
major modification located in an area
attaining the National Ambient Air
Quality Standard (NAAQS) is subject to
PSD requirements and must conduct an
analysis to ensure the application of
BACT. Similarly, if the source isin a
non-attainment area, it is subject to non-
attainment NSR and must conduct an
analysis to ensure the application of
LAER. The RBLC provides State
agencies with the best technologies and
emission rates determined by other
States on a nationwide basis. Several
BACT and LAER determinations in the
RBLC included the use of an oxidation
catalyst to control CO emissions from
stationary combustion turbines. Out of
the 42 permits for CO for combustion
turbines reported since January 2003, 15
required the use of oxidation catalysts
for CO reduction. Other requirements
included good combustion practices and
good combustion design. Emission
limitations ranged from 2 ppm to 14
ppm for CO with the use of oxidation
catalysts, and 4 ppm to 132 ppm CO for
good combustion practices and design.

Based on the available information,
we propose that no CO emission
limitations be developed for the
combustion turbine NSPS. With the
advancement of turbine technology and
more complete combustion through
increased efficiencies, and the
prevalence of lean premix combustion
technology in new turbines, it is not
necessary to further reduce CO in the
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proposed rule. Because of these
advances, the addition of an oxidation
catalyst would be cost prohibitive, on a
dollar per ton basis, relative to the
limited additional emissions reductions
to be realized. However, individual
States may continue to evaluate CO
limits on a case-by-case basis, as has
been done historically and as has been
required in the NSR Program.

Volatile Organic Compounds

Volatile organic compounds are also
products of incomplete combustion.
These compounds are discharged into
the atmosphere when fuel remains
unburned or is burned only partially
during the combustion process. The
pollutants commonly classified as VOC
can encompass a wide spectrum of
organic compounds, some of which are
hazardous air pollutants. With natural
gas, some organics are carried over as
unreacted, trace constituents of the gas,
while others may be pyrolysis products
of the heavier hydrocarbon constituents.
With liquid fuels, large droplet
carryover to the quench zone accounts
for much of the unreacted and partially
pyrolized volatile organic emissions.
Similar to CO emissions, VOC emissions
are affected by the gas turbine operating
load conditions. Volatile organic
compounds emissions are higher for gas
turbines operating at low loads as
compared to similar gas turbines
operating at higher loads.

Owners of combustion turbines have
improved combustion practices to
increase combustion efficiency in the
turbine, thereby limiting the unburned
fuel. In addition, lean premix
technology has significantly reduced
VOC emissions from combustion
turbines by increasing the combustion
efficiency. Because of better combustion
practices, and the prevalence of lean
premix combustion technology in new
turbines, it is not necessary to regulate
VOC in the proposed rule. Therefore, we
propose that no VOC emission
limitations be developed for the
combustion turbine NSPS.

Particulate Matter

Particulate matter emissions from
turbines result primarily from carryover
of noncombustible trace constituents in
the fuel. Particulate matter emissions
are negligible with natural gas firing due
to the low sulfur content of natural gas.
Emissions of PM are only marginally
significant with distillate oil firing
because of the low ash content. The
sulfur content of distillate fuel is
decreasing due to requirements from
other regulations such as the non-road
diesel engine rule. Particulate matter
emissions from distillate oil-fired

turbines would decrease even further as
the sulfur content of distillate oil
decreases. Furthermore, there are very
few new turbines that solely fire
distillate oil. A fraction have the ability
to fire distillate oil (dual-fuel units), but
generally speaking, most owners and
operators fire natural gas the majority of
the time.

A review of the BACT and LAER
determinations in the RBLC since
January of 2003 showed that no add-on
controls were required to limit PM for
any of the turbines. Permit requirements
included the use of clean fuel or good
combustion practices. Emission
limitations required by permits in the
RBLC database with permit dates after
January of 2003 ranged from 9 pounds
per hour (Ib/hr) to 27 Ib/hr for PM for
natural gas, and 27 to 44 Ib/hr for PM
for diesel-fired turbines. General
Electric is the only manufacturer who
provides PM guarantees on their heavy
duty turbines, and these guarantees
ranged from 3 Ib/hr to 15 Ib/hr for
natural gas, and 6 Ib/hr to 34 Ib/hr for
diesel fuel.

As fuels continue to get cleaner, PM
would be greatly reduced. In addition,
the NOx limits set forth in the proposed
rule would also limit PM emissions by
reducing nitrate formation. Therefore,
we feel that an emission limitation for
PM emissions from stationary
combustion turbines is not necessary.

E. How Did EPA Determine Testing and
Monitoring Requirements for the
Proposed Rule?

Monitoring provisions in subpart GG
of 40 CFR part 60 only addressed
turbines that used water injection for
NOx control. Over the years, EPA has
approved on a case-by-case basis
alternative monitoring methods for
turbines that do not use water injection
for NOx control, since this technology
has become increasingly archaic. Some
requested the use of a NOx CEMS, since
the turbines had these monitoring
systems already in place for other
regulatory requirements, such as the
acid rain regulations or PSD/NSR
permits. In the July 8, 2004 amendments
to subpart GG of 40 CFR part 60,
Stationary Gas Turbine NSPS (69 FR
41346), we added the option to utilize
a NOx CEMS in place of water to fuel
ratio monitoring. We also included in
the July 8, 2004 final rule a provision
allowing sources to use CEMS to
monitor their NOx emissions for
turbines that do not use water or steam
injection.

In today’s action, we are proposing
monitoring requirements similar to
those in 40 CFR part 60, subpart GG. For
turbines that do not use water or steam

injection, we are proposing annual stack
testing to demonstrate continuous
compliance. We considered other
monitoring requirements, including
CEMS and parametric monitoring.
However, costs were high compared to
costs for annual stack testing and annual
stack testing provides a reliable means
of demonstrating compliance. Therefore,
annual stack testing is an appropriate
monitoring method, and would help
ensure continuous compliance with the
new NOx limits.

We also considered the use of
portable analyzers as monitoring
requirements. Recent testing by EPA has
shown portable analyzers to be a
reliable method of monitoring
emissions, and they are believed to be
as good as the traditional EPA method
tests. Costs are comparable to EPA
method tests. Portable analyzers are,
therefore, a viable option to traditional
method stack tests and the proposed
rule allows the use of ASTM D6522-00
to measure the NOx concentration
during performance testing.

Many of the large turbines in the
utility sector are already equipped with
NOx CEMS for compliance with other
regulations, such as 40 CFR part 75. It
is appropriate to allow the use of NOx
CEMS to demonstrate compliance with
the proposed rule, particularly when
they are already installed on-site for
other regulatory purposes. Continuous
emission monitoring systems are,
therefore, the natural choice for these
large turbines, and we are allowing the
use of data from these certified CEMS
for demonstrating compliance instead of
an annual stack test.

Also, we included additional options
for owners and operators to establish
parameters which would be appropriate
to monitor in order to correlate NOx
emissions with these data. Historically,
some turbines have used parametric
monitoring for compliance with 40 CFR
part 75 requirements. For example, the
owner/operator of a lean premix turbine
might establish during the initial
performance test that when the turbine
is running in the lean premix mode, it
is in compliance. Certain parameters,
such as load or combustion temperature,
might let the owner or operator know
when the turbine is in compliance.
Another option is for owners or
operators to petition the Administrator
for approval of another monitoring
strategy.

F. Why Are Heat Recovery Steam
Generators Included in 40 CFR Part 60,
Subpart KKKK?

For sources that are combined cycle
turbine systems using supplemental
heat, turbine NOx emissions would be
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measured after the duct burner, since
emissions and output associated with
duct burners are included in the NOx
emission limit. Any combined cycle
units that are subject to the NOx CEMS
requirements for 40 CFR part 75 would
most likely have installed the CEMS
after the duct burner, on the HRSG
stack. Another reason to require
measurement of NOx emissions after the
duct burner is that add-on NOx control
systems, such as SCR, are generally
located after the duct burner. Turbine
NOx performance testing should be
conducted after the NOx control device
and would, therefore, include any
emissions from the duct burner.

In addition, all of the data that we
have gathered where emissions were
tested with and without duct burner
firing show that duct burners have little
to no effect on NOx emissions. Minimal
additions and reductions were noted in
several recent source tests, as well as an
EPA sponsored test conducted by the
EPA’s Emissions Measurement Center.
Thus, it is appropriate to include heat
recovery sources such as duct burners in
the proposed rule.

G. What Emission Limits Must | Meet if
I Fire More Than One Type of Fuel?

New combustion turbines that fire
both natural gas and distillate oil (or
some other combination of fuels) are
required to meet the corresponding
emission limit for the fuel being fired in
the turbine at that time.

H. Why Can | No Longer Claim a Fuel-
Bound Nitrogen Allowance?

We are not including a fuel-bound
nitrogen allowance in the proposed rule.
In subpart GG of 40 CFR part 60, this
provision allowed sources to claim a
credit for nitrogen content in their fuel,
up to a certain limit, attributing a part
of their NOx emissions to the fuel. We
concluded that this provision is
outdated since the nitrogen content of
fuel is now lower than it has been in the
past and is no longer an issue. The vast
majority of new turbines are fired by
natural gas. Many of these turbines are
permitted to fire only pipeline quality
natural gas, which is virtually nitrogen
free. We do not anticipate any new
turbines needing to utilize the fuel-
bound nitrogen allowance, and are,
therefore, not proposing it.

I. Why Isn’t My IGCC Turbine Covered
in 40 CFR Part 60, Subpart KKKK?

We consider gasification as an
emissions control technology for solid
fuels. Therefore, we consider it
appropriate to cover combustion
turbines fueled by gasified coal under
the Utility NSPS. Combustion turbines

fueled by gasified coal and not meeting
the heat input requirements of the
Utility NSPS would be covered by the
proposed rule under the “‘other fuel”
category.

V. Environmental and Economic
Impacts

In setting the standards, the CAA
requires us to consider alternative
emission control approaches, taking into
account the estimated costs and
benefits, as well as the energy, solid
waste and other effects. The EPA
requests comment on whether it has
identified the appropriate alternatives
and whether the proposed standards
adequately take into consideration the
incremental effects in terms of emission
reductions, energy and other effects of
these alternatives. The EPA will
consider the available information in
developing the final rule.

A. What Are the Air Impacts?

We estimate that approximately 355
new stationary combustion turbines will
be installed in the United States over
the next 5 years and affected by the rule,
as proposed. No more than ten of these
units may need to install add-on
controls to meet the NOx limits required
under the rule, as proposed. However,
these ten new turbines will already be
required to install add-on controls to
meet NOx reduction requirements under
PSD/NSR. Thus, we concluded that the
NOx and CO reductions resulting from
the rule, as proposed, will essentially be
zero. The expected SO, reductions as a
result of the rule, as proposed, would be
approximately 830 tons per year (tpy) in
the 5th year after promulgation of the
standards.

Although we expect the proposed rule
to result in a slight increase in electrical
supply generated by unaffected sources
(e.g. existing stationary combustion
turbines), we do not believe that this
will result in higher NOx and SO»
emissions from these sources. Other
emission control programs such as the
Acid Rain Program and PSD/NSR
already promote or require emission
controls that would effectively prevent
emissions from increasing. All the
emissions reductions estimates and
assumptions have been documented in
the docket to the proposed rule.

B. What Are the Energy Impacts?

We do not expect any significant
energy impacts resulting from the rule,
as proposed. The only energy
requirement is a potential small increase
in fuel consumption, resulting from
back pressure caused by operating a
add-on emission control device, such as
an SCR. However, most entities would

be able to comply with the proposed
rule without the use of any add-on
control devices.

C. What Are the Economic Impacts?

The EPA prepared an economic
impact analysis to evaluate the impacts
the proposed rule would have on
combustion turbines producers,
consumers of goods and services
produced by combustion turbines, and
society. The analysis showed minimal
changes in prices and output for
products made by the industries
affected by the proposed rule. The price
increase for affected output is less than
0.003 percent, and the reduction in
output is less than 0.003 percent for
each affected industry. Estimates of
impacts on fuel markets show price
increases of less than 0.01 percent for
petroleum products and natural gas, and
price increases of 0.04 and 0.06 percent
for base-load and peak-load electricity,
respectively. The price of coal is
expected to decline by about 0.002
percent, and that is due to a small
reduction in demand for this fuel type.
Reductions in output are expected to be
less than 0.02 percent for each energy
type, including base-load and peak-load
electricity.

The social costs of the rule, as
proposed, are estimated at $0.4 million
(2002 dollars). Social costs include the
compliance costs, but also include those
costs that reflect changes in the national
economy due to changes in consumer
and producer behavior in response to
the compliance costs associated with a
regulation. For the proposed rule,
changes in energy use among both
consumers and producers to reduce the
impact of the regulatory requirements of
the rule lead to the estimated social
costs being less than the total
annualized compliance cost estimate of
$3.4 million (2002 dollars). The primary
reason for the lower social cost estimate
is the increase in electricity supply
generated by unaffected sources (e.g.
existing stationary combustion
turbines), which offsets mostly the
impact of increased electricity prices to
consumers. The social cost estimates
discussed above do not account for any
benefits from emission reductions
associated with the proposed rule.

For more information on these
impacts, please refer to the economic
impact analysis in the public docket.

VI. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), we must
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determine whether a regulatory action is
“significant’ and, therefore, subject to
review by OMB and the requirements of
the Executive Order. The Executive
Order defines “significant regulatory
action” as one that is likely to result in
a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligation of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of Executive
Order 12866, OMB has notified EPA
that it considers this a “significant
regulatory action” within the meaning
of the Executive Order. The EPA
submitted this action to OMB for
review. Changes made in response to
OMB suggestions or recommendations
would be documented in the public
record.

B. Paperwork Reduction Act

The information collection
requirements in the proposed rule have
been submitted for approval to OMB
under the Paperwork Reduction Act, 44
U.S.C. 3501 et seq. The Information
Collection Request (ICR) document
prepared by EPA has been assigned ICR
No. 2177.01.

The proposed rule contains
monitoring, reporting, and
recordkeeping requirements. The
information would be used by EPA to
identify any new, modified, or
reconstructed stationary combustion
turbines subject to the NSPS and to
ensure that any new stationary
combustion turbines comply with the
emission limits and other requirements.
Records and reports would be necessary
to enable EPA or States to identify new
stationary combustion turbines that may
not be in compliance with the
requirements. Based on reported
information, EPA would decide which
units and what records or processes
should be inspected.

The proposed rule would not require
any notifications or reports beyond
those required by the General
Provisions. The recordkeeping
requirements require only the specific

information needed to determine
compliance. These recordkeeping and
reporting requirements are specifically
authorized by CAA section 114 (42
U.S.C. 7414). All information submitted
to EPA for which a claim of
confidentiality is made will be
safeguarded according to EPA policies
in 40 CFR part 2, subpart B,
Confidentiality of Business Information.

The annual monitoring, reporting, and
recordkeeping burden for this collection
(averaged over the first 3 years after
[date the final rule is published in the
Federal Register]) is estimated to be
20,542 labor hours per year at an
average total annual cost of $1,797,264.
This estimate includes performance
testing, continuous monitoring,
semiannual excess emission reports,
notifications, and recordkeeping. There
are no capital/start-up costs or operation
and maintenance costs associated with
the monitoring requirements over the 3-
year period of the ICR.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9 and 48
CFR chapter 15.

To comment on the Agency’s need for
this information, the accuracy of the
provided burden estimates, and any
suggested methods for minimizing
respondent burden, including the use of
automated collection techniques, EPA
has established a public docket for the
ICR under Docket ID No. OAR-2004—
0490. See information under the
ADDRESSES section of this preamble to
find instructions for sending comments
to this docket and for viewing
comments submitted to the docket.
Also, you can send comments to the
Office of Information and Regulatory
Affairs, Office of Management and

Budget, 725 17th Street, NW.,
Washington, DC 20503, Attention: Desk
Office for EPA. Please include the EPA
Docket ID No. and OMB control number
in any correspondence.

Since OMB is required to make a
decision concerning the ICR between 30
and 60 days after February 18, 2005, a
comment to OMB is best assured of
having its full effect if OMB receives it
by March 21, 2005. In the final rule,
EPA will respond to any OMB or public
comments on the information collection
requirements contained in the proposed
rule.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedures Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of today’s rule on small entities, small
entity is defined as: (1) A small business
whose parent company has fewer than
100 or 1,000 employees, depending on
size definition for the affected North
American Industry Classification
System (NAICS) code, or fewer than 4
billion kilowatt-hours (kW-hr) per year
of electricity usage; (2) a small
governmental jurisdiction that is a
government of a city, county, town,
school district or special district with a
population of less than 50,000; and (3)
a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field. It should be noted
that small entities in 1 NAICS code
would be affected by the proposed rule,
and the small business definition
applied to each industry by NAICS code
is that listed in the Small Business
Administration (SBA) size standards (13
CFR part 121).

After considering the economic
impacts of today’s proposed rule on
small entities, | certify that this action
will not have a significant economic
impact on a substantial number of small
entities. We have determined, based on
the existing combustion turbines
inventory and presuming the percentage
of small entities in that inventory is
representative of the percentage of small
entities owning new turbines in the 5th
year after promulgation, that one small
entity out of 29 in the industries
impacted by the proposed rule will
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incur compliance costs (in this case,
only monitoring, recordkeeping, and
reporting costs since control costs are
zero) associated with the proposed rule.
This small entity owns one affected
turbine in the projected set of new
combustion turbines. This affected
small entity is estimated to have annual
compliance costs of 0.3 percent of its
revenues. The proposed rule is likely to
also increase profits for the small firms
and increase revenues for the many
small communities (in total, 28 small
entities) using combustion turbines that
are not affected by the proposed rule as
a result of the very slight increase in
market prices. For more information on
the results of the analysis of small entity
impacts, please refer to the economic
impact analysis in the docket.

Although the proposed rule will not
have a significant economic impact on
a substantial number of small entities,
EPA nonetheless has tried to reduce the
impact of the rule on small entities. In
the proposed rule, the Agency is
applying the minimum level of control
and the minimum level of monitoring,
recordkeeping, and reporting to affected
sources allowed by the CAA. In
addition, as mentioned earlier in this
preamble, new turbines with capacities
under 1 MW are not subject to the
proposed rule. This provision should
reduce the size of small entity impacts.
We continue to be interested in the
potential impacts of the proposed rule
on small entities and welcome
comments on issues related to such
impacts.

D. Unfunded Mandates Reform Act

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100 million
or more in any 1 year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost
effective, or least burdensome
alternative that achieves the objective of
the rule. The provisions of section 205
do not apply when they are inconsistent
with applicable law. Moreover, section
205 allows EPA to adopt an alternative

other than the least costly, most cost
effective, or least burdensome
alternative if the Administrator
publishes with the final rule an
explanation why that alternative was
not adopted. Before EPA establishes any
regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

The EPA has determined that the
proposed rule contains no Federal
mandates that may result in
expenditures of $100 million or more
for State, local, and tribal governments,
in the aggregate, or the private sector in
any 1 year. Thus, the proposed rule is
not subject to the requirements of
sections 202 and 205 of the UMRA. In
addition, EPA has determined that the
proposed rule contains no regulatory
requirements that might significantly or
uniquely affect small governments
because they contain no requirements
that apply to such governments or
impose obligations upon them.
Therefore, the proposed rule is not
subject to the requirements of section
203 of the UMRA.

E. Executive Order 13132: Federalism

Executive Order 13132 (64 FR 43255,
August 10, 1999) requires us to develop
an accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” are defined in
the Executive Order to include
regulations that have “‘substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

The proposed rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. Thus, Executive
Order 13132 does not apply to the
proposed rule.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175 (65 FR 67249,
November 6, 2000) requires EPA to
develop an accountable process to
ensure “‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “‘Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

The proposed rule does not have
tribal implications. It will not have
substantial direct effects on tribal
governments, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified in Executive Order 13175.
We do not know of any stationary
combustion turbines owned or operated
by Indian tribal governments. However,
if there are any, the effect of the
proposed rule on communities of tribal
governments would not be unique or
disproportionate to the effect on other
communities. Thus, Executive Order
13175 does not apply to the proposed
rule.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

Executive Order 13045 (62 FR 19885,
April 23, 1997) applies to any rule that:
(2) Is determined to be ‘“‘economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
we have reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
we must evaluate the environmental
health or safety effects of the planned
rule on children, and explain why the
planned regulation is preferable to other
potentially effective and reasonably
feasible alternatives.

The proposed rule is not subject to
Executive Order 13045 because it is not
an economically significant action as
defined under Executive Order 12866.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

Executive Order 13211 (66 FR 28355,
May 22, 2001) provides that agencies
shall prepare and submit to the
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Administrator of the Office of
Information and Regulatory Affairs,
Office of Management and Budget, a
Statement of Energy Effects for certain
actions identified as “‘significant energy
actions.” Section 4(b) of Executive
Order 13211 defines “significant energy
actions’ as *‘any action by an agency
(normally published in the Federal
Register) that promulgates or is
expected to lead to the promulgation of
a final rule or regulation, including
notices of inquiry, advance notices of
proposed rulemaking, and notices of
proposed rulemaking: (1) (i) That is a
significant regulatory action under
Executive Order 12866 or any successor
order, and (ii) is likely to have a
significant adverse effect on the supply,
distribution, or use of energy; or (2) that
is designated by the Administrator of
the Office of Information and Regulatory
Affairs as a “‘significant energy action.”
Although the proposed rule is
considered to be a significant regulatory
action under Executive Order 12866, it
is not a “‘significant energy action”
because it is not likely to have a
significant adverse effect on the supply,
distribution or use of energy.

An increase in petroleum product
output, which includes increases in fuel
production, is estimated at less than
0.01 percent, or about 600 barrels per
day based on 2004 U.S. fuel production
nationwide. A reduction in coal
production is estimated at 0.00003
percent, or about 3,000 short tons per
year based on 2004 U.S. coal production
nationwide. The reduction in electricity
output is estimated at 0.02 percent, or
about 5 billion KW-hr per year based on
2000 U.S. electricity production
nationwide.

Production of natural gas is expected
to increase by 4 million cubic feet (ft3)
per day. The maximum of all energy
price increases, which include increases
in natural gas prices as well as those for
petroleum products, coal, and
electricity, is estimated to be the 0.04
percent increase in peak-load electricity
rates nationwide. Energy distribution
costs may increase by no more than the
same amount as electricity rates. We
expect that there will be no discernable
impact on the import of foreign energy
supplies, and no other adverse
outcomes are expected to occur with
regards to energy supplies.

Also, the increase in cost of energy
production should be minimal given the
very small increase in fuel consumption
resulting from back pressure related to
operation of add-on emission control
devices, such as SCR. All of the
estimates presented above account for
some passthrough of costs to consumers
as well as the direct cost impact to

producers. Therefore, we conclude that
the rule, as proposed, will not have a
significant adverse effect on the supply,
distribution, or use of energy. For more
information on these estimated energy
effects, please refer to the economic
impact analysis for the proposed rule.
This analysis is available in the public
docket.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act (NTTAA) of 1995 (Pub. L. 104-113;
15 U.S.C. 272 note) directs EPA to use
voluntary consensus standards in their
regulatory and procurement activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, business
practices) developed or adopted by one
or more voluntary consensus bodies.
The NTTAA directs EPA to provide
Congress, through annual reports to
OMB, with explanations when an
agency does not use available and
applicable voluntary consensus
standards.

The proposed rule involves technical
standards. The EPA cites the following
methods in the proposed rule: EPA
Methods 1, 2, 3A, 7E, 19, and 20 of 40
CFR part 60, appendix A; and
Performance Specifications (PS) 2 of 40
CFR part 60, appendix B.

In addition, the proposed rule cites
the following standards that are also
incorporated by reference (IBR) in 40
CFR part 60, section 17: ASTM D129—
00, ASTM D1072-90 (Reapproved
1999), ASTM D1266-98, ASTM D1552—
01, ASTM D2622-98, ASTM D3246-81
or —92 or —96, ASTM D4057-95
(Reapproved 2000), ASTM D4084-82 or
—94, ASTM D4177-95 (Reapproved
2000), ASTM D4294-02, ASTM D4468—
85 (Reapproved 2000), ASTM D5287-97
(Reapproved 2002), ASTM D5453-00,
ASTM D5504-01, ASTM D6228-98,
ASTM D6522-00, ASTM D6667-01, and
Gas Processors Association Standard
2377-86.

Consistent with the NTTAA, EPA
conducted searches to identify
voluntary consensus standards in
addition to these EPA methods/
performance specifications. No
applicable voluntary consensus
standards were identified for EPA
Method 19. The search and review
results have been documented and are
placed in the docket for the proposed
rule.

In addition to the voluntary
consensus standards EPA uses in the

proposed rule, the search for emissions
measurement procedures identified 11
other voluntary consensus standards.
The EPA determined that nine of these
11 standards identified for measuring
air emissions or surrogates subject to
emission standards in the proposed rule
were impractical alternatives to EPA test
methods/performance specifications for
the purposes of the proposed rule.
Therefore, the EPA does not intend to
adopt these standards. See the docket
for the reasons for the determinations of
these methods.

Two of the 11 voluntary consensus
standards identified in this search were
not available at the time the review was
conducted for the purposes of the
proposed rule because they are under
development by a voluntary consensus
body: ASME/BSR MFC 13M, “Flow
Measurement by Velocity Traverse,” for
EPA Method 2 (and possibly 1); and
ASME/BSR MFC 12M, “Flow in Closed
Conduits Using Multiport Averaging
Pitot Primary Flowmeters,” for EPA
Method 2.

Sections 60.4345, 60.4360, 60.4400
and 60.4415 of the proposed rule
discuss the EPA testing methods,
performance specifications, and
procedures required. Under 40 CFR
63.7(f) and 63.8(f) of subpart A of the
General Provisions, a source may apply
to EPA for permission to use alternative
test methods or alternative monitoring
requirements in place of any of the EPA
testing methods, performance
specifications, or procedures.

List of Subjects in 40 CFR Part 60

Administrative practice and
procedure, Air pollution control,
Environmental protection,
Intergovernmental relations, Nitrogen
oxides, Reporting and recordkeeping
requirements, Sulfur oxides.

Dated: February 9, 2005.
Stephen L. Johnson,
Acting Administrator.

For the reasons stated in the
preamble, title 40, chapter I, part 60, of

the Code of Federal Regulations is
proposed to be amended as follows:

PART 60—[AMENDED]

1. The authority citation for part 60
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

2. Part 60 is amended by adding
subpart KKKK to read as follows:
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Subpart KKKK—Standards of
Performance for Stationary
Combustion Turbines for Which
Construction Is Commenced After
February 18, 2005 or for Which
Modification or Reconstruction is
Commenced on or After [Date 6
Months After Date Final Rule Is
Published in the Federal Register]

Introduction

Sec.

60.4300 What is the purpose of this
subpart?

Applicability

60.4305 Does this subpart apply to my
stationary combustion turbine?

60.4310 What types of operations are

exempt from these standards of
performance?

Emission Limits

60.4315 What pollutants are regulated by
this subpart?

60.4320 What emission limits must | meet
for nitrogen oxides (NOx)?

60.4325 What emission limits must | meet
for NOx if my turbine burns both natural
gas and distillate oil (or some other
combination of fuels)?

60.4330 What emission limits must | meet
for sulfur dioxide (SO2)?

Monitoring

60.4335 How do | demonstrate compliance
for NOx if | use water or steam injection?

60.4340 How do | demonstrate continuous
compliance for NOx if | do not use water
or steam injection?

60.4345 What are the requirements for the
continuous emission monitoring system
equipment, if | choose to use this option?

60.4350 How do | use data from the
continuous emission monitoring
equipment to identify excess emissions?

60.4355 How do | establish and document
a proper parameter monitoring plan?

60.4360 How do | determine the total sulfur
content of the turbine’s combustion fuel?

60.4365 How can | be exempted from
monitoring the total sulfur content of the
fuel?

60.4370 How often must | determine the
sulfur content of the fuel?

Reporting

60.4375 What reports must | submit?

60.4380 How are excess emissions and
monitor downtime defined for NOx?

60.4385 How are excess emissions and
monitoring downtime defined for SO,?

60.4390 What are my reporting
requirements if | operate an emergency
combustion turbine or a research and
development turbine?

60.4395 When must | submit my reports?

Performance Tests

60.4400 How do | conduct the initial and
subsequent performance tests, regarding
NOx?

60.4405 How do | perform the initial
performance test if | have chosen to
install a NOx-diluent CEMS?

60.4410 How do | establish a valid
parameter range if | have chosen to
continuously monitor parameters?

60.4415 How do | conduct the initial and
subsequent performance tests for sulfur?

Definitions

60.4420 What definitions apply to this
subpart?

Tables to Subpart KKKK of Part 60
Table 1 to Subpart KKKK of Part 60—

Nitrogen Oxide Emission Limits for New
Stationary Combustion Turbines

Introduction

§60.4300 What is the purpose of this
subpart?

This subpart establishes emission
standards and compliance schedules for
the control of emissions for new
stationary combustion turbines that
were constructed, modified or
reconstructed after February 18, 2005.

Applicability

§60.4305 Does this subpart apply to my
stationary combustion turbine?

(a) If you are the owner or operator of
a stationary combustion turbine with a
power output at peak load equal to or
greater than 1 megawatt (MW), which
commences construction, modification,
or reconstruction after February 18,
2005, your turbine is subject to this
subpart. Only power output from the
combustion turbine should be included
when determining whether or not this
subpart is applicable to your turbine.
Any associated recovered heat or steam
turbine output should not be included
when determining your peak power
output. However, this subpart does
apply to emissions from any associated
heat recovery steam generators (HRSG)
and duct burners.

(b) Stationary combustion turbines
regulated under this subpart are exempt
from the requirements of subpart GG of
this part. Heat recovery steam generators
and duct burners regulated under this
subpart are exempted from the
requirements of subparts Da and Db of
this part.

§60.4310 What types of operations are
exempt from these standards of
performance?

(a) Emergency combustion turbines,
as defined in §60.4420(g), are exempt
from the nitrogen oxides (NOx)
emission limits in §60.4320.

(b) Stationary combustion turbines
engaged by manufacturers in research
and development of equipment for both
combustion turbine emission control
techniques and combustion turbine
efficiency improvements are exempt
from the NOx emission limits in

§60.4320 on a case-by-case basis as
determined by the Administrator.

Emission Limits

§60.4315 What pollutants are regulated by
this subpart?

The pollutants regulated by this
subpart are NOx and sulfur dioxide
(SOy).

§60.4320 What emission limits must |
meet for nitrogen oxides (NOx)?

You must meet the emission limits for
nitrogen oxides specified in Table 1 to
this subpart.

§60.4325 What emission limits must |
meet for NOx if my turbine burns both
natural gas and distillate oil (or some other
combination of fuels)?

You must meet the emission limits
specified in Table 1 to this subpart. If
you are burning natural gas, you must
meet the corresponding limit for a
natural gas-fired turbine when you are
burning that fuel. Similarly, when you
are burning distillate oil and fuels other
than natural gas, you must meet the
corresponding limit for distillate oil and
fuels other than natural gas for the
duration of the time that you burn that
particular fuel.

§60.4330 What emission limits must |
meet for sulfur dioxide (SO)?

You must comply with one or the
other of the following conditions:

(a) You must not cause to be
discharged into the atmosphere from the
subject stationary combustion turbine
any gases which contain SO, in excess
of 73 nanograms per Joule (ng/J) (0.58
pounds per megawatt-hour (Ib/MW-
hr)), or

(b) You must not burn in the subject
stationary combustion turbine any fuel
which contains total sulfur in excess of
0.05 percent by weight (500 parts per
million by weight (ppmw)).

Monitoring

860.4335 How do | demonstrate
compliance for NOx if | use water or steam
injection?

(a) If you are using water or steam
injection to control NOx emissions, you
must install, calibrate, maintain and
operate a continuous monitoring system
to monitor and record the fuel
consumption and the ratio of water or
steam to fuel being fired in the turbine.

(b) Alternatively, you may use
continuous emission monitoring, as
follows:

(1) Install, certify, maintain, and
operate a continuous emission
monitoring system (CEMS) consisting of
a NOx monitor and a diluent gas
(oxygen (Oy) or carbon dioxide (COy))
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monitor, to determine the hourly NOx
emission rate in pounds per million
British thermal units (Ib/MMBtu); and

(2) Install, calibrate, maintain, and
operate a fuel flow meter (or flow
meters) to continuously measure the
heat input to the affected unit; and

(3) Install, calibrate, maintain, and
operate a watt meter (or meters) to
continuously measure the gross
electrical output of the unit in
megawatt-hours; and

(4) For cogeneration units, install,
calibrate, maintain, and operate meters
for steam flow rate, temperature, and
pressure, to continuously measure the
total thermal energy output in British
thermal units per hour (Btu/hr).

§60.4340 How do | demonstrate
continuous compliance for NOx if | do not
use water or steam injection?

(a) If you are not using water or steam
injection to control NOx emissions, you
must perform annual performance tests
in accordance with § 60.4400 to
demonstrate continuous compliance.

(b) As an alternative, you may install,
calibrate, maintain and operate one of
the following continuous monitoring
systems:

(1) Continuous emission monitoring
as described in 8§ 60.4335(b) and
60.4345, or

(2) Continuous parameter monitoring
as follows:

(i) For a diffusion flame turbine
without add-on selective catalytic
reduction (SCR) controls, you must
define at least four parameters
indicative of the unit’s NOx formation
characteristics, and you must monitor
these parameters continuously.

(ii) For any lean premix stationary
combustion turbine, you must
continuously monitor the appropriate
parameters to determine whether the
unit is operating in the lean premixed
(low-NOx) combustion mode.

(iii) For any turbine that uses SCR to
reduce NOx emissions, you must
continuously monitor appropriate
parameters to verify the proper
operation of the emission controls.

(iv) For affected units that are also
regulated under part 75 of this chapter,
if you elect to monitor the NOx
emission rate using the methodology in
appendix E to part 75 of this chapter, or
the low mass emissions methodology in
§75.19, the requirements of this
paragraph (b) may be met by performing
the parametric monitoring described in
section 2.3 of appendix E or in
§75.19(c)(1)(iv)(H).

§60.4345 What are the requirements for
the continuous emission monitoring system
equipment, if | choose to use this option?

If the option to use a NOx CEMS is
chosen:

(a) Each NOx diluent CEMS must be
installed and certified according to
Performance Specification 2 (PS 2) in
appendix B to this part, except the 7-day
calibration drift is based on unit
operating days, not calendar days.
Procedure 1 in appendix F to this part
is not required. Alternatively, a NOx
diluent CEMS that is installed and
certified according to appendix A to
part 75 of this chapter is acceptable for
use under this subpart. The relative
accuracy test audit (RATA) of the CEMS
shall be performed on a Ib/MMBtu
basis.

(b) As specified in §60.13(e)(2),
during each full unit operating hour,
both the NOx monitor and the diluent
monitor must complete a minimum of
one cycle of operation (sampling,
analyzing, and data recording) for each
15-minute quadrant of the hour, to
validate the hour. For partial unit
operating hours, at least one valid data
point must be obtained with each
monitor for each quadrant of the hour in
which the unit operates. For unit
operating hours in which required
quality assurance and maintenance
activities are performed on the CEMS, a
minimum of two valid data points (one
in each of two quadrants) are required
for each monitor to validate the NOx
emission rate for the hour.

(c) Each fuel flowmeter shall be
installed, calibrated, maintained, and
operated according to the
manufacturer’s instructions.
Alternatively, fuel flowmeters that meet
the installation, certification, and
quality assurance requirements of
appendix D to part 75 of this chapter are
acceptable for use under this subpart.

(d) Each watt meter, steam flow meter,
and each pressure or temperature
measurement device shall be installed,
calibrated, maintained, and operated
according to manufacturer’s
instructions.

(e) The owner or operator shall
develop and keep on-site a quality
assurance (QA) plan for all of the
continuous monitoring equipment
described in paragraphs (a), (c), and (d)
of this section. For the CEMS and fuel
flow meters, the owner or operator may
satisfy the requirements of this
paragraph by implementing the QA
program and plan described in section
1 of appendix B to part 75 of this
chapter.

§60.4350 How do | use data from the
continuous emission monitoring equipment
to identify excess emissions?

For purposes of identifying excess
emissions:

(a) All CEMS data must be reduced to
hourly averages as specified in
§60.13(h).

(b) For each unit operating hour in
which a valid hourly average, as
described in §60.4345(b), is obtained for
both NOx and diluent monitors, the data
acquisition and handling system must
calculate and record the hourly NOx
emission rate in units of Ib/MMBtu,
using the appropriate equation from
method 19 in appendix A to this part.
For any hour in which the hourly
average O concentration exceeds 19.0
percent O , (or the hourly average CO»
concentration is less than 1.0 percent
COy,), a diluent cap value of 19.0 percent
O, or 1.0 percent CO; (as applicable)
may be used in the emission
calculations.

(c) Correction of measured NOx
concentrations to 15 percent O3 is not
allowed.

(d) If you have installed and certified
a NOx diluent CEMS to meet the
requirements of part 75 of this chapter,
only quality assured data from the
CEMS shall be used to identify excess
emissions under this subpart. Periods
where the missing data substitution
procedures in subpart D of part 75 are
applied are to be reported as monitor
downtime in the excess emissions and
monitoring performance report required
under §60.7(c).

(e) All required fuel flow rate, steam
flow rate, temperature, pressure, and
megawatt data must be reduced to
hourly averages.

(f) Calculate the hourly average NOx
emission rates, in units of the emission
standards under § 60.4320, using the
following equation:

(1) For simple-cycle operation:

Where:

E = hourly NOx emission rate, in Ib/
MW-hr,

(NOx)n = hourly NOx emission rate, in
Ib/MMBLtu,

(HDn = hourly heat input rate to the unit,
in MMBtu/hr, measured using the
fuel flowmeter(s), e.g., calculated
using Equation D—15a in appendix
D to part 75 of this chapter, and

P = gross energy output of the turbine
in MW.

(2) For combined-cycle operation, use
Equation 1 of this subpart, except that
the gross energy output is calculated as
the sum of the total electrical energy
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generated by the turbine, the additional
electrical energy (if any) generated by
the heat recovery steam generator, and
100 percent of the total thermal energy
output, expressed in equivalent MW, as
in the following equations:

P=(Pe), + (Pe).+ Ps
Where:
(Pe): = electrical energy output of the
turbine in MW,
(Pe)c = electrical energy output (if any)
of the heat recovery steam
generator) in MW, and

_ Q*H
3413 x 10° BtuMW-hr

Where:

Ps = thermal energy of the steam,
expressed as equivalent electrical
energy, in MW,

Q = measured steam flow rate in Ib/hr,

H = enthalpy of the steam at measured
temperature and pressure relative to
ISO standard conditions, in Btu/Ib,
and

3.413 x 106 = conversion from Btu/hr to
MW.

(3) For mechanical drive applications,
use the following equation:

= (NOY),
BL * AL

(Eq. 2)

(Eg. 3)

(Ea. 4)

Where:

E = emissions in Ib/MW-hr,

(NOx)m = nitrogen oxides emission rate
in Ib/hr,

BL = manufacturer’s base load rating of
turbine, in MW, and

AL = actual load as a percentage of the
base load.

(9) Use the calculated hourly average
emission rates from paragraph (f) of this
section to assess excess emissions on a
4-hour rolling average basis, as
described in §60.4380(b)(1).

8§60.4355 How do | establish and
document a proper parameter monitoring
plan?

(a) The steam or water to fuel ratio or
other parameters that are continuously
monitored as described in 88 60.4335
and 60.4340 must be monitored during
the performance test required under
§60.8, to establish acceptable values
and ranges. You may supplement the
performance test data with engineering
analyses, design specifications,
manufacturer’s recommendations and
other relevant information to define the
acceptable parametric ranges more
precisely. You must develop and keep
on-site a parameter monitoring plan
which explains the procedures used to
document proper operation of the NOx
emission controls. The plan must:

(1) Include the indicators to be
monitored and show there is a
significant relationship to emissions and
proper operation of the NOx emission
controls,

(2) Pick ranges (or designated
conditions) of the indicators, or describe
the process by which such range (or
designated condition) will be
established,

(3) Explain the process you will use
to make certain that you obtain data that
is representative of the emissions or
parameters being monitored (such as
detector location, installation
specification if applicable),

(4) Describe quality assurance and
control practices that are adequate to
ensure the continuing validity of the
data,

(5) Describe the frequency of
monitoring and the data collection
procedures which you will use (e.g., you
are using a computerized data
acquisition over a number of discrete
data points with the average (or
maximum value) being used for
purposes of determining whether an
exceedance has occurred),

(6) Submit justification for the
proposed elements of the monitoring. If
a proposed performance specification
differs from manufacturer
recommendation, you must explain the
reasons for the differences. You must
submit the data supporting the
justification, but you may refer to
generally available sources of
information used to support the
justification. You may rely on
engineering assessments and other data,
provided you demonstrate factors which
assure compliance or explain why
performance testing is unnecessary to
establish indicator ranges. When
establishing indicator ranges, you may
choose to simplify the process by
treating the parameters as if they were
correlated. Using this assumption,
testing can be divided into two cases:

(i) All indicators are significant only
on one end of range (e.g., for a thermal
incinerator controlling volatile organic
compounds (VOC) it is only important
to insure a minimum temperature, not a
maximum). In this case, you may
conduct your study so that each
parameter is at the significant limit of its
range while you conduct your emissions
testing. If the emissions tests show that
the source is in compliance at the
significant limit of each parameter, then
as long as each parameter is within its
limit, you are presumed to be in
compliance.

(i) Some or all indicators are
significant on both ends of the range. In
this case, you may conduct your study
so that each parameter that is significant

at both ends of its range assumes its
extreme values in all possible
combinations of the extreme values
(either single or double) of all of the
other parameters. For example, if there
were only two parameters, A and B, and
A had a range of values while B had
only a minimum value, the
combinations would be A high with B
minimum and A low with B minimum.
If both A and B had a range, the
combinations would be A high and B
high, A low and B low, A high and B
low, A low and B high. For the case of
four parameters all having a range, there
are 16 possible combinations.

(b) For affected units that are also
subject to part 75 of this chapter and
that use the low mass emissions
methodology in §75.19 or the NOx
emission measurement methodology in
appendix E to part 75, you may meet the
requirements of this paragraph by
developing and keeping on-site (or at a
central location for unmanned facilities)
a QA plan, as described in § 75.19(e)(5)
or in section 2.3 of appendix E to part
75 of this chapter and section 1.3.6 of
appendix B to part 75 of this chapter.

§60.4360 How do | determine the total
sulfur content of the turbine’s combustion
fuel?

You must monitor the total sulfur
content of the fuel being fired in the
turbine, except as provided in 8§ 60.4365.
The sulfur content of the fuel must be
determined using total sulfur methods
described in §60.4415. Alternatively, if
the total sulfur content of the gaseous
fuel during the most recent performance
test was less than 0.0250 weight percent
(250 ppmw), ASTM D4084-82, 94,
D5504-01, or D6228-98, or Gas
Processors Association Standard 2377—
86 (all of which are incorporated by
reference—see §60.17), which measure
the major sulfur compounds, may be
used.

§60.4365 How can | be exempted from
monitoring the total sulfur content of the
fuel?

You may elect not to monitor the total
sulfur content of the fuel combusted in
the turbine, if the fuel is demonstrated
not to exceed 300 ppmw total sulfur.
You must use one of the following
sources of information to make the
required demonstration:

(a) The fuel quality characteristics in
a current, valid purchase contract, tariff
sheet or transportation contract for the
fuel, specifying that the maximum total
sulfur content of the fuel is 300 ppmw
or less; or

(b) Representative fuel sampling data
which show that the sulfur content of
the fuel does not exceed 300 ppmw. At
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a minimum, the amount of fuel
sampling data specified in section
2.3.1.4 or 2.3.2.4 of appendix D to part
75 of this chapter is required.

860.4370 How often must | determine the
sulfur content of the fuel?

The frequency of determining the
sulfur content of the fuel must be as
follows:

(a) Fuel oil. For fuel oil, use one of the
total sulfur sampling options and the
associated sampling frequency
described in sections 2.2.3,2.2.4.1,
2.2.4.2, and 2.2.4.3 of appendix D to
part 75 of this chapter (i.e., flow
proportional sampling, daily sampling,
sampling from the unit’s storage tank
after each addition of fuel to the tank,
or sampling each delivery prior to
combining it with fuel oil already in the
intended storage tank).

(b) Gaseous fuel. If you elect not to
demonstrate sulfur content using
options in §60.4365, and the fuel is
supplied without intermediate bulk
storage, the sulfur content value of the
gaseous fuel must be determined and
recorded once per unit operating day.

Reporting

§60.4375 What reports must | submit?
For each affected unit required to
continuously monitor parameters or
emissions, or to periodically determine
the fuel sulfur content under this
subpart, you must submit reports of
excess emissions and monitor
downtime, in accordance with § 60.7(c).
Excess emissions must be reported for
all periods of unit operation, including
start-up, shutdown, and malfunction.

§60.4380 How are excess emissions and
monitor downtime defined for NOx?

For the purpose of reports required
under §60.7(c), periods of excess
emissions and monitor downtime that
must be reported are defined as follows:

(a) For turbines using water or steam
to fuel ratio monitoring:

(1) An excess emission is any unit
operating hour for which the 4-hour
rolling average steam or water to fuel
ratio, as measured by the continuous
monitoring system, falls below the
acceptable steam or water to fuel ratio
needed to demonstrate compliance with
§60.4320, as established during the
performance test required in §60.8. Any
unit operating hour in which no water
or steam is injected into the turbine will
also be considered an excess emission.

(2) A period of monitor downtime is
any unit operating hour in which water
or steam is injected into the turbine, but
the essential parametric data needed to
determine the steam or water to fuel
ratio are unavailable or invalid.

(3) Each report must include the
average steam or water to fuel ratio,
average fuel consumption, and the
combustion turbine load during each
excess emission.

(b) For turbines using continuous
emission monitoring, as described in
§860.4335(b) and 60.4345:

(1) An hour of excess emissions is any
unit operating hour in which the 4-hour
rolling average NOx emission rate
exceeds the applicable emission limit in
§60.4320. For the purposes of this
subpart, a ““4-hour rolling average NOx
emission rate” is the arithmetic average
of the average NOx emission rate in ng/
J (Ib/MW-hr) measured by the
continuous emission monitoring
equipment for a given hour and the
three unit operating hour average NOx
emission rates immediately preceding
that unit operating hour. Calculate the
rolling average if a valid NOx emission
rate is obtained for at least 1 of the 4
hours.

(2) A period of monitor downtime is
any unit operating hour in which the
data for any of the following parameters
are either missing or invalid: NOx
concentration, CO, or Oxconcentration,
fuel flow rate, steam flow rate, steam
temperature, steam pressure, or
megawatts.

(c) For turbines required to monitor
combustion parameters or parameters
that document proper operation of the
NOx emission controls:

(1) An excess emission is a 4-hour
rolling unit operating hour average in
which any monitored parameter does
not achieve the target value or is outside
the acceptable range defined in the
parameter monitoring plan for the unit.

(2) A period of monitor downtime is
a unit operating hour in which any of
the required parametric data are either
not recorded or are invalid.

§60.4385 How are excess emissions and
monitoring downtime defined for SO,?

If you choose the option to monitor
the sulfur content of the fuel, excess
emissions and monitoring downtime are
defined as follows:

(a) For samples of gaseous fuel and for
oil samples obtained using daily
sampling, flow proportional sampling,
or sampling from the unit’s storage tank,
an excess emission occurs each unit
operating hour included in the period
beginning on the date and hour of any
sample for which the sulfur content of
the fuel being fired in the combustion
turbine exceeds 0.05 weight percent and
ending on the date and hour that a
subsequent sample is taken that
demonstrates compliance with the
sulfur limit.

(b) If the option to sample each
delivery of fuel oil has been selected,
you must immediately switch to one of
the other oil sampling options (i.e., daily
sampling, flow proportional sampling,
or sampling from the unit’s storage tank)
if the sulfur content of a delivery
exceeds 0.05 weight percent. You must
continue to use one of the other
sampling options until all of the oil
from the delivery has been combusted,
and you must evaluate excess emissions
according to paragraph (a) of this
section. When all of the fuel from the
delivery has been burned, you may
resume using the as-delivered sampling
option.

(c) A period of monitor downtime
begins when a required sample is not
taken by its due date. A period of
monitor downtime also begins on the
date and hour of a required sample, if
invalid results are obtained. The period
of monitor downtime ends on the date
and hour of the next valid sample.

§60.4390 What are my reporting
requirements if | operate an emergency
combustion turbine or aresearch and
development turbine?

(a) If you operate an emergency
combustion turbine, you are exempt
from the NOx limit and must submit an
initial report to the Administrator
stating your case.

(b) Combustion turbines engaged by
manufacturers in research and
development of equipment for both
combustion turbine emission control
techniques and combustion turbine
efficiency improvements may be
exempted from the NOx limit on a case-
by-case basis as determined by the
Administrator. You must petition for the
exemption.

§60.4395 When must | submit my reports?

All reports required under §60.7(c)
must be postmarked by the 30th day
following the end of each calendar
quarter.

Performance Tests

§60.4400 How do | conduct the initial and
subsequent performance tests, regarding
NOx?

(a) You must conduct an initial
performance test, as required in §60.8.

(1) There are two general
methodologies that you may use to
conduct the performance tests. For each
test run:

(i) Measure the NOx concentration (in
parts per million (ppm)), using Method
7E or Method 20 in appendix A to this
part or ASTM D6522-00. Also,
concurrently measure the stack gas flow
rate, using Methods 1 and 2 in appendix
A to this part, and measure and record
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the electrical and thermal output from
the unit. Then, use the following

E

Where:

E = NOx emission rate, in lb/MW-hr

1.194 x 10-7 = conversion constant, in
Ib/dscf-ppm

(NOx)c = average NOx concentration for
the run,

in ppmQgq = stack gas volumetric flow
rate, in dscf/hr

P = gross energy output of the turbine,
in MW (for simple-cycle operation),
or, for combined-cycle operation,
the sum of all electrical and thermal
output from the unit, in MW,
calculated according to
§60.4350(f)(2); or

(ii) Measure the NOx and diluent gas
concentrations, using either Methods 7E
and 3A, or Method 20 in appendix A to
this part, or ASTM Method D6522—-00.
Concurrently measure the heat input to
the unit, using a fuel flowmeter (or
flowmeters), and measure the electrical
and thermal output of the unit. Use
Method 19 in appendix A to this part to
calculate the NOx emission rate in Ib/
MMBtu. Then, use Equations 1 and, if
necessary, 2 and 3 in §60.4350(f) to
calculate the NOx emission rate in Ib/
MW-hr.

(2) Sampling traverse points for NOx
and (if applicable) diluent gas are to be
selected following Method 20 or Method
1 (non-particulate procedures), and
sampled for equal time intervals. The
sampling must be performed with a
traversing single-hole probe, or, if
feasible, with a stationary multi-hole
probe that samples each of the points
sequentially. Alternatively, a multi-hole
probe designed and documented to
sample equal volumes from each hole
may be used to sample simultaneously
at the required points.

(3) Notwithstanding the requirements
in paragraph (a)(2) of this section, you
may test at fewer points than are
specified in Method 1 or Method 20 if
the following conditions are met:

(i) You may perform a stratification
test for NOx and diluent pursuant to

(A) [Reserved], or

(B) The procedures specified in
section 6.5.6.1(a) through (e) of
appendix A to part 75 of this chapter.

(ii) Once the stratification sampling is
completed, you may use the following
alternative sample point selection
criteria for the performance test:

(A) If each of the individual traverse
point NOx (and, if applicable, diluent)

equation to calculate the NOx emission
rate:

_ 1194 x 1077 # (NOy), * Qgq
P

concentrations, is within +/-10 percent
of the mean concentration for all
traverse points, then you may use three
points (located either 16.7, 50.0 and
83.3 percent of the way across the stack
or duct, or, for circular stacks or ducts
greater than 2.4 meters (7.8 feet) in
diameter, at 0.4, 1.2, and 2.0 meters
from the wall). The three points must be
located along the measurement line that
exhibited the highest average NOx
concentration during the stratification
test; or

(B) If each of the individual traverse
point NOx (and, if applicable, diluent)
concentrations, is within +/-5 percent
of the mean concentration for all
traverse points, then you may sample at
a single point, located at least 1 meter
from the stack wall or at the stack
centroid.

(b) The performance test must be done
at four load levels, i.e., either within +/
-5 percent of 30, 50, 75, and 90-to-100
percent of peak load or at four evenly-
spaced load points in the normal
operating range of the combustion
turbine, including the minimum point
in the operating range and 90 to 100
percent of peak load. You may perform
testing at the highest achievable load
point, if 90 to 100 percent of peak load
cannot be achieved in practice. Three
test runs are required at each load level.
The minimum time per run is 20
minutes.

(2) If the stationary combustion
turbine combusts both oil and gas as
primary or backup fuels, separate
performance testing is required for each
fuel.

(2) For a combined cycle turbine
system with supplemental heat (duct
burner), you must measure the total
NOx emissions after the duct burner
rather than directly after the turbine.

(3) If water or steam injection is used
to control NOx with no additional post-
combustion NOx control and you
choose to monitor the steam or water to
fuel ratio in accordance with §60.4335,
then that monitoring system must be
operated concurrently with each EPA
Method 20, ASTM D6522-00
(incorporated by reference, see §60.17),
or EPA Method 7E run and must be
used to determine the fuel consumption
and the steam or water to fuel ratio
necessary to comply with the applicable
§60.4320 NOx emission limit.

(Eq. 5)

(4) Compliance with the applicable
emission limit in § 60.4320 must be
demonstrated at each tested load level.
Compliance is achieved if the three-run
arithmetic average NOx emission rate at
each tested level meets the applicable
emission limit in §60.4320.

(5) If you elect to install a CEMS, the
performance evaluation of the CEMS
may either be conducted separately or
(as described in § 60.4405) as part of the
initial performance test of the affected
unit.

§60.4405 How do | perform the initial
performance test if | have chosen to install
a NOx-diluent CEMS?

If you elect to install and certify a
NOx-diluent CEMS under § 60.4345,
then the initial performance test
required under § 60.8 may be performed
in the following alternative manner:

(a) Perform a minimum of nine
relative accuracy test audit (RATA)
reference method runs, with a minimum
time per run of 21 minutes, at a single
load level, between 90 and 100 percent
of peak (or the highest achievable) load.

(b) For each RATA run, concurrently
measure the heat input to the unit using
a fuel flow meter (or flow meters) and
measure the electrical and thermal
output from the unit.

(c) Use the test data both to
demonstrate compliance with the
applicable NOx emission limit under
§60.4320 and to provide the required
reference method data for the RATA of
the CEMS described under § 60.4335.

(d) The requirement to test at three
additional load levels is waived.

(e) Compliance with the applicable
emission limit in §60.4320 is achieved
if the arithmetic average of all of the
NOx emission rates for the RATA runs,
expressed in units of Ib/MW-hr, does
not exceed the emission limit.

§60.4410 How do | establish a valid
parameter range if | have chosen to
continuously monitor parameters?

If you have chosen to monitor
combustion parameters or parameters
indicative of proper operation of NOx
emission controls in accordance with
§60.4340, the appropriate parameters
must be continuously monitored and
recorded during each run of the initial
performance test, to establish acceptable
operating ranges, for purposes of the
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parameter monitoring plan for the
affected unit, as specified in § 60.4355.

§60.4415 How do | conduct the initial and
subsequent performance tests for sulfur?

(a) If you choose to periodically
determine the sulfur content of the fuel
combusted in the turbine, a
representative fuel sample would be
collected following ASTM D5287-97
(2002) for natural gas or ASTM D4177—
95 (2000) for oil. Alternatively, for oil,
you may follow the procedures for
manual pipeline sampling in section 14
of ASTM D4057-95 (2000). At least one
fuel sample must be collected during
each load condition. Analyze the
samples for the total sulfur content of
the fuel using:

(1) For liquid fuels, ASTM D129-00,
or alternatively D2622-98, D4294-02,
D1266-98, D5453-00 or D1552-01; or

(2) For gaseous fuels, ASTM D 1072—
90 (Reapproved 1999), or alternatively
D3246-96; D4468-85 (Reapproved
2000); or D6667-01.

(b) The fuel analyses required under
paragraph (a) of this section may be
performed either by you, a service
contractor retained by you, the fuel
vendor, or any other qualified agency.

Definitions

§60.4420 What definitions apply to this
subpart?

As used in this subpart, all terms not
defined herein will have the meaning
given them in the Clean Air Act and in
subpart A (General Provisions) of this
part.

Base load means the load level at
which a combustion turbine is normally
operated.

Combined cycle combustion turbine
means any stationary combustion
turbine which recovers heat from the
combustion turbine exhaust gases to
heat water or generate steam.

Combustion turbine model means a
group of combustion turbines having the
same nominal air flow, combustor inlet
pressure, combustor inlet temperature,
firing temperature, turbine inlet
temperature and turbine inlet pressure.

Diffusion flame stationary combustion
turbine means any stationary
combustion turbine where fuel and air
are injected at the combustor and are
mixed only by diffusion prior to
ignition. A unit which is capable of
operating in both lean premix and
diffusion flame modes is considered a
lean premix stationary combustion
turbine when it is in the lean premix
mode, and it is considered a diffusion
flame stationary combustion turbine
when it is in the diffusion flame mode.

Duct burner means a device that
combusts fuel and that is placed in the

exhaust duct from another source, such
as a stationary combustion turbine,
internal combustion engine, kiln, etc., to
allow the firing of additional fuel to heat
the exhaust gases before the exhaust
gases enter a heat recovery steam
generating unit.

Efficiency means the combustion
turbine manufacturer’s rated heat rate at
peak load in terms of heat input per unit
of power output-based on the lower
heating value of the fuel.

Emergency combustion turbine means
any stationary combustion turbine
which operates in an emergency
situation. Examples include stationary
combustion turbines used to produce
power for critical networks or
equipment, including power supplied to
portions of a facility, when electric
power from the local utility is
interrupted, or stationary combustion
turbines used to pump water in the case
of fire or flood, etc. Emergency
stationary combustion turbines do not
include stationary combustion turbines
used as peaking units at electric utilities
or stationary combustion turbines at
industrial facilities that typically
operate at low capacity factors.
Emergency combustion turbines may be
operated for the purpose of maintenance
checks and readiness testing, provided
that the tests are required by the
manufacturer, the vendor, or the
insurance company associated with the
turbine. Required testing of such units
should be minimized, but there is no
time limit on the use of emergency
combustion turbines.

Excess emissions means a specified
averaging period over which either the
NOx emissions are higher than the
applicable emission limit in 860.4320;
the total sulfur content of the fuel being
combusted in the affected facility
exceeds the limit specified in §60.4330;
or the recorded value of a particular
monitored parameter is outside the
acceptable range specified in the
parameter monitoring plan for the
affected unit.

Gross useful output means the gross
useful work performed by the
combustion turbine. For units using the
mechanical energy directly or
generating only electricity, the gross
useful work performed is the gross
electrical or mechanical output from the
turbine/generator set. For combined
heat and power units, the gross useful
work performed is the gross electrical or
mechanical output plus the useful
thermal output (i.e., thermal energy
delivered to a process).

Heat recovery steam generating unit
means a unit where the hot exhaust
gases from the combustion turbine are
routed in order to extract heat from the

gases and generate steam, for use in a
steam turbine or other device that
utilizes steam. Heat recovery steam
generating units can be used with or
without duct burners.

ISO standard conditions means 288
degrees Kelvin, 60 percent relative
humidity and 101.3 kilopascals
pressure.

Lean premix stationary combustion
turbine means any stationary
combustion turbine where the air and
fuel are thoroughly mixed to form a lean
mixture before delivery to the
combustor. Mixing may occur before or
in the combustion chamber. A unit
which is capable of operating in both
lean premix and diffusion flame modes
is considered a lean premix stationary
combustion turbine when it is in the
lean premix mode, and it is considered
a diffusion flame stationary combustion
turbine when it is in the diffusion flame
mode.

Natural gas means a naturally
occurring fluid mixture of hydrocarbons
(e.g., methane, ethane, or propane)
produced in geological formations
beneath the Earth’s surface that
maintains a gaseous state at standard
atmospheric temperature and pressure
under ordinary conditions. Natural gas
contains 20.0 grains or less of total
sulfur per 100 standard cubic feet.
Equivalents of this in other units are as
follows: 0.068 weight percent total
sulfur, 680 ppmw total sulfur, and 338
ppmv at 20 degrees Celsius total sulfur.
Additionally, natural gas must either be
composed of at least 70 percent methane
by volume or have a gross calorific
value between 950 and 1100 British
thermal units (Btu) per standard cubic
foot. Natural gas does not include the
following gaseous fuels: landfill gas,
digester gas, refinery gas, sour gas, blast
furnace gas, coal-derived gas, producer
gas, coke oven gas, or any gaseous fuel
produced in a process which might
result in highly variable sulfur content
or heating value. Pipeline natural gas
contains 0.5 grains or less of total sulfur
per 100 standard cubic feet.
Additionally, pipeline natural gas must
either be composed of at least 70
percent methane by volume or have a
gross calorific value between 950 Btu
and 1100 Btu per standard cubic foot.

Peak load means 100 percent of the
manufacturer’s design capacity of the
combustion turbine at 1ISO standard
conditions.

Regenerative cycle combustion
turbine means any stationary
combustion turbine which recovers heat
from the combustion turbine exhaust
gases to preheat the inlet combustion air
to the combustion turbine.
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Simple cycle combustion turbine
means any stationary combustion
turbine which does not recover heat
from the combustion turbine exhaust
gases to preheat the inlet combustion air
to the combustion turbine, or which
does not recover heat from the
combustion turbine exhaust gases to
heat water or generate steam.

Stationary combustion turbine means
any simple cycle combustion turbine,
regenerative cycle combustion turbine
or a combined cycle steam/electric
generating system that is not self-
propelled. It may, however, be mounted
on a vehicle for portability.

Unit operating day means a 24-hour
period between 12:00 midnight and the
following midnight during which any
fuel is combusted at any time in the
unit. It is not necessary for fuel to be
combusted continuously for the entire
24-hour period.

Unit operating hour means a clock
hour during which any fuel is
combusted in the affected unit. If the
unit combusts fuel for the entire clock
hour, it is considered to be a full unit
operating hour. If the unit combusts fuel
for only part of the clock hour, it is
considered to be a partial unit operating
hour.

Useful thermal output means the
thermal energy made available for use in
any industrial or commercial process, or
used in any heating or cooling
application, i.e., total thermal energy
made available for processes and
applications other than electrical
generation. Thermal output for this
subpart means the energy in recovered
thermal output measured against the
energy in the thermal output at 15
degrees Celsius and 101.325 kiloPascals
(kPa) of pressure.

Table to Subpart KKKK of Part 60

TABLE 1 TO SUBPART KKKK OF PART 60.—NITROGEN OXIDE EMISSION LIMITS FOR NEW STATIONARY COMBUSTION

TURBINES

For the following stationary combustion turbines:

You must meet the
following nitrogen
oxides limit, given in
ng/J of useful output:

With a peak
load capacity of:

Natural gas-fired turbine

Natural gas-fired turbine .........cccccocoveiviveennnnn.
Distillate oil and fuels other than natural gas-fired turbine ...
Distillate oil and fuels other than natural gas-fired turbine

132 (1.0 lo/MW-hr)
50 (0.39 Ib/MW-hr)
234 (1.9 Ib/MW-hr)
146 (1.2 lo/MW-hr)

[FR Doc. 05-3000 Filed 2—17-05; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 05-289; MB Docket No. 05-35; RM—
11134]

Radio Broadcasting Services;
Charlotte and Jackson, Ml

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making
filed by Rubber City Radio Group
(“Petitioner”), licensee of Station
WIXQ(FM), Channel 291B, Jackson,
Michigan. Petitioner requests that the
Commission reallot Channel 291B from
Jackson to Charlotte, Michigan. This
request is filed to maintain a first local
service at Charlotte, Michigan. If this
petition is granted it will eliminate a
potential conflict between two licensees
in another rulemaking proceeding (MB
Docket No. 03—222) who propose to
move from Charlotte to two other cities
in Michigan. The two proposals in that
proceeding are not in technical conflict,
but would conflict with the
Commission’s policy of maintaining
local service in a community that might
otherwise lose local transmission

service. Petitioner will retain the same
transmitter site when its station is
reallotted to Charlotte. The coordinates
for Channel 291B at Charlotte, Michigan
are 42-23-28 NL and 84-37-22 WL,
with a site restriction of 30 kilometers
(16.1 miles) southeast of Charlotte.
DATES: Comments must be filed on or
before March 28, 2005, and reply
comments on or before April 12, 2005.
ADDRESSES: Secretary, Federal
Communications Commission, 445 12th
Street, SW., Room TW-A325,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve
Petitioner’s counsel, as follows: Mark N.
Lipp, Esg. and Scott Woodworth, Esq.,
Vinson & Elkins LLP; 1455
Pennsylvania Ave., NW., Suite 600;
Washington, DC 20004—-1008.

FOR FURTHER INFORMATION CONTACT: R.
Barthen Gorman, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
05-35, adopted February 2, 2005, and
released February 4, 2005. The full text
of this Commission decision is available
for inspection and copying during
regular business hours in the FCC’s
Reference Information Center at Portals
Il, 445 12th Street, SW., CY-A257,
Washington, DC 20554. This document
may also be purchased from the
Commission’s duplicating contractors,
Best Copy and Printing, Inc., Portals II,

445 12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone 1-
800-378-3160 or http://
www.BCPIWEB.com. This document
does not contain proposed information
collection requirements subject to the
Paperwork Reduction Act of 1995,
Public Law 104-13. In addition,
therefore, it does not contain any
proposed information collection burden
*“for small business concerns with fewer
than 25 employees,” pursuant to the
Small Business Paperwork Relief Act of
2002, Public Law 107-198, see 44 U.S.C.
3506(c)(4).

The provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, See 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 73 as follows:
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PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, and
336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Michigan, is amended
by removing Channel 291B from Jackson
and adding Channel 291B to Charlotte.
Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05-3214 Filed 2—17-05; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 05-290; MB Docket No. 05-32; RM—
10988]

Radio Broadcasting Services;
Homerville, GA

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rulemaking
filed by Association for the Studies of
American Heritage Corporation,
requesting the allotment of Channel
246A at Homerville, Georgia, as the
community’s second local aural
transmission service. Petitioner’s
proposal also requires the
reclassification of Station WKQL(FM),
Jacksonville, Florida, Channel 245C to
specify operation on Channel 245C0
pursuant to the reclassification
procedures adopted by the Commission.
See Second Report and Order in MM
Docket 98-93 (1998 Biennial Regulatory
Review—Streamlining of Radio
Technical Rules in Parts 73 and 74 of
the Commission’s Rules) 65 FR 79773
(2000). An Order to Show Cause was
issued to Cox Radio, Inc., licensee of
Station WKQL(FM) (RM-10988)
Channel 246A can be allotted at
Homerville, Georgia, at Petitioner’s
requested site 11.1 kilometers (6.9
miles) northwest of the community at
coordinates 31-07-16 NL and 82-48-51
WL .

DATES: Comments must be filed on or
before March 28, 2005, and reply
comments on or before April 12, 2005.
Any counterproposal filed in this
proceeding need only protect Station

WKQL(FM), Jacksonville, Florida, as a
Class CO allotment.

ADDRESSES: Federal Communications
Commission, 445 Twelfth Street, SW.,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner, and Station WKQL as
follows: Clyde Scott, Jr., President,
Association for the Studies of American
Heritage, 293 JC Saunders Road,
Moultrie, Georgia 31768; WKQL Radio,
Cox Radio, Inc., 8000 Belfort Parkway,
Jacksonville, Florida 32256; and Kevin
F. Reed, Esq., Dow Lohnes & Albertson,
PLLC, Suite 800, 1200 New Hampshire
Ave., NW., Washington, DC 20036,
(Counsel to Cox Radio, Inc.).

FOR FURTHER INFORMATION CONTACT:
Victoria McCauley, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
05-32, adopted February 2, 2005, and
released February 4, 2005. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC’s
Reference Information Center at Portals
I, CY=A257, 445 Twelfth Street, SW.,
Washington, DC. This document may
also be purchased from the
Commission’s duplicating contractors,
Qualex International, Portals Il, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone 202—
863-2893, or via e-mail
qualexint@aol.com. This document does
not contain proposed information
collection requirements subject to the
Paperwork Reduction Act of 1995,
Public Law 104-13. In addition,
therefore, it does not contain any
proposed information collection burden
“for small business concerns with fewer
than 25 employees,” pursuant to the
Small Business Paperwork Relief Act of
2002, Public Law 107-198, see 44 U.S.C.
3506(c)(4).

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
Part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Georgia is amended
by adding Channel 246A at Homerville.

3. Section 73.202(b), the Table of FM
Allotments under Florida is amended by
removing Channel 245C and adding
Channel 245C0 at Jacksonville.

Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05-3213 Filed 2—17-05; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 05-308; MM Docket No. 01-86; RM—
10079]

Radio Broadcasting Services;
Arapahoe and Lost Cabin, WY

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; dismissal.

SUMMARY: At the request of Idaho
Broadcasting Consortium, Inc., the
Audio Division dismisses the petition
for rule making proposing the
reallotment of Channel 256C from Lost
Cabin to Arapahoe, Wyoming, and the
modification of Station KWYW(FM)’s
license accordingly. See 66 FR 20224,
April 20, 2001. A showing of continuing
interest is required before a channel will
be allotted. It is the Commission’s
policy to refrain from making an
allotment to a community absent an
expression of interest. Therefore, we
will grant the request to dismiss the
instant proposal.

FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 01-86,
adopted February 2, 2005 , and released
February 4, 2005. The full text of this
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Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Information Center (Room CY-A257),
445 12th Street, SW., Washington, DC.
The complete text of this decision may
also be purchased from the
Commission’s copy contractor, Best
Copy and Printing, Inc., Portals Il, 445
12th Street, SW., Room CY-B402,
Washington, DC 20054, telephone 1-
800-378-3160 or http://
www.BCPIWEB.com. This document is
not subject to the Congressional Review
Act. (The Commission, is, therefore, not
required to submit a copy of this Report
and Order to GAO, pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A) because the proposed rule
was dismissed.

Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05-3212 Filed 2—-17-05; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 05-297; MB Docket No. 05-33; RM—
10756]

Radio Broadcasting Services; Cuney,
TX

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rulemaking
filed by Charles Crawford requesting the
allotment of Channel 259A at Cuney,
Texas. The coordinates for Channel
259A at Cuney, Texas, are 31-58-52 and
95-22-24. There is a site restriction 6.8
kilometers (4.3 miles) southeast of the
community.

DATES: Comments must be filed on or
before March 28, 2005, and reply
comments on or before April 12, 2005.
ADDRESSES: Secretary, Federal
Communications Commission, 445
Twelfth Street, S.W., Washington, DC
20554. In addition to filing comments
with the FCC, interested parties should
serve the petitioner as follows: Charles
Crawford, 4553 Bordeaux Avenue,
Dallas, Texas 75205 and Gene A.
Bechtel, Law Office of Gene Bechtel,
1050 17th Street, NW., Suite 600,
Washington, DC 20036.

FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
05-33, adopted February 2, 2005, and
released February 4, 2005. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC’s
Reference Information Center at Portals
Il, CY=A257, 445 Twelfth Street, SW.,
Washington, DC.

This document may also be purchased
from the Commission’s duplicating
contractors, Qualex International,
Portals 11, 445 12th Street, SW., Room
CY-B402, Washington, DC 20554,
telephone 202-863-2893, or via e-mail
gualexint@aol.com. This document does
not contain proposed information
collection requirements subject to the
Paperwork Reduction Act of 1995,
Public Law 104-13. In addition,
therefore, it does not contain any
proposed information collection burden
“for small business concerns with fewer
than 25 employees,” pursuant to the
Small Business Paperwork Relief Act of
2002, Public Law 107-198, see 44 U.S.C.
3506(c)(4).

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:
Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
adding Cuney, Channel 259A.

Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05-3211 Filed 2—17-05; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 05-293; MB Docket No. 04—25; RM—
10849]

Radio Broadcasting Services;
Laughlin, Nevada and Meadview, AZ

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule, denial.

SUMMARY: This document denies a
petition for rule making filed by Desert
Sky Media, LLC, licensee of Station
KVGS(FM), Laughlin, Nevada. The
petition’s proposal to reallot Channel
300C from Laughlin to Meadview,
Arizona, as the community’s first local
transmission service, would remove the
sole local aural transmission service
from Laughlin and is thus denied.
Hodson Broadcasting’s comments in
opposition are dismissed as moot.

DATES: Effective upon publication in the
Federal Register.

ADDRESSES: Secretary, Federal
Communications Commission, 445 12th
Street, SW., Room TW-A325,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner’s counsel, as follows: Lee J.
Peltzman, Esq., Shainis & Peltzman,
Chartered, 1850 M Street, NW., Suite
240, Washington, DC 20036; Mark N.
Lipp, Esq., J. Thomas Nolan, Esq.,
Vinson & Elkins, LLP, 1455
Pennsylvania Avenue, NW., Suite 600,
Washington, DC 20004-1008

FOR FURTHER INFORMATION CONTACT:
Victoria M. McCauley, Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 04-25,
adopted February 2, 2005, and released
February 4, 2005. The full text of this
Commission decision is available for
inspection and copying during regular
business hours in the FCC’s Reference
Information Center at Portals |1, 445
12th Street, SW., CY-A257,
Washington, DC, 20554. This document
may also be purchased from the
Commission’s duplicating contractors,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
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Washington, DC, 20054, telephone 1—
800-378-3160 or http://
www.BCPIWEB.com. This document is
not subject to the Congressional Review
Act. (The Commission, is, therefore, not
required to submit a copy of this Report
and Order to GAO, pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A) because this proposed rule
was denied.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05-3210 Filed 2—-17-05; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 05-291; MB Docket No. 05-36; RM—
11030; MB Docket No. 05-37; RM-10790]

Radio Broadcasting Services;
Lovelady, TX, Lufkin, TX and Oil City,
LA

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments two petitions for rulemaking
filed by Charles Crawford requesting the
allotment of Channel 288A at Lovelady,
Texas, as its second local aural
transmission service and Channel 285A
at Oil City, Louisiana, as its second local
aural transmission service. The
proposals also requires the
reclassification of Station KYKS(FM),
Lufkin, Texas, Channel 286C to specify
operation on Channel 286C0 pursuant to
the reclassification procedures adopted
by the Commission. See Second Report
and Order in MM Docket 98-93, 1998
Biennial Regulatory Review—
Streamlining of Radio Technical Rules
in Parts 73 and 74 of the Commission’s
Rules, 65 FR 79773 (2000). An Order to
Show Cause was issued to Capstar TX
Limited Partnership, licensee of Station
KYKS. Channel 288A can be allotted at
Lovelady in compliance with the
Commission’s minimum distance
separation requirements with a site
restriction of 12.5 kilometers (7.8 miles)
southwest to avoid short-spacing to the
license site of Station KTCJ, Channel
290C3, Centerville, Texas at reference
coordinates 31-03-14 NL and 95-32-34
WL. Channel 285A can be allotted at Oil
City in compliance with the
Commission’s minimum distance
separation requirements with a site
restriction of 15.6 kilometers (9.7 miles)
west to avoid short-spacing to the

license site of Station KORI, Channel
284C3, Mansfield, Louisiana.

DATES: Comments must be filed on or
before March 28, 2005, and reply
comments on or before April 12, 2005.
Any counterproposal filed in this
proceeding need only protect Station
KYKS, Lufkin, as a Class CO allotment.

ADDRESSES: Federal Communications
Commission, 445 Twelfth Street, SW.,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner as follows: Charles Crawford,
4553 Bordeaux Avenue, Dallas, Texas
75205.

FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
05-36, 05-37, adopted February 2, 2005,
and released February 4, 2005. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC’s Reference Information Center at
Portals 1l, CY—A257, 445 Twelfth Street,
SW., Washington, DC. This document
may also be purchased from the
Commission’s duplicating contractors,
Qualex International, Portals 1, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone 202—
863—-2893, or via e-mail
qualexint@aol.com. This document does
not contain proposed information
collection requirements subject to the
Paperwork Reduction Act of 1995,
Public Law 104-13. In addition,
therefore, it does not contain any
proposed information collection burden
“for small business concerns with fewer
than 25 employees,” pursuant to the
Small Business Paperwork Relief Act of
2002, Public Law 107-198, see 44 U.S.C.
3506(c)(4).

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
Part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Louisiana is amended
by adding Channel 285A at Oil City.

3. Section 73.202(b), the Table of FM
Allotments under Texas is amended by
adding Channel 288A at Lovelady, and
by removing Channel 286C and by
adding Channel 286C0 at Lufkin.

Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05-3209 Filed 2—17-05; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 05-309; MB Docket No. 05-45, RM—
11147]

Radio Broadcasting Services; Atwood,
KS, Burlington and Flagler, CO, and
McCook, NE

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Audio Division requests
comments on a petition filed by Border
Alliance of Broadcasters proposing the
allotment of Channel 280C0 at Atwood,
Kansas, as the community’s first local
aural transmission service. To
accommodate the allotment, petitioner
also proposes (1) The substitution of
Channel 292C2 for vacant Channel
280C2 at McCook, Nebraska, and the
modification of the reference
coordinates; (2) the substitution of
Channel 282C1 for Channel 281C1 at
Burlington, Colorado, and the
modification of Station KNAB-FM'’s
license accordingly; and (3) the
substitution of Channel 261C3 for
vacant Channel 283C3 at Flagler,
Colorado. Channel 280C0 can be
allotted to Atwood in compliance with
the Commission’s minimum distance
separation requirements with a site
restriction of 33.9 kilometers (21.1
miles) east of the community. The
coordinates for Channel 280C0 at
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Atwood are 39-49-38 North Latitude
and 100-38-48 West Longitude. See
SUPPLEMENTARY INFORMATION, infra.
DATES: Comments must be filed on or
before March 31, 2005, reply comments
on or before April 15, 2005.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Dan J. Alpert, Esg., 2120 N.
21st Road, Arlington, Virginia 22201
(Counsel for Petitioner).

FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
05-45, adopted February 2, 2005, and
released February 7, 2005. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Reference Information Center (Room
CY-A257), 445 12th Street, SW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
Best Copy and Printing, Inc., Portals II,
445 12th Street, SW., Room CY-B402,
Washington, DC 20054, telephone 1-
800-378-3160 or www.BCPIWEB.com.
This document does not contain
proposed information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104—
13. In addition, therefore, it does not

contain any proposed information
collection burden ““for small business
concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

To accommodate the allotment,
Channel 282C1 can be substituted at
Burlington at Station KNAB-FM
presently licensed site. The coordinates
for Channel 282C1 at Burlington are 39—
17-41 North Latitude and 102-15-37
West Longitude. Channel 292C2 can be
substituted at McCook with a site
restriction of 20.5 kilometers (12.7
miles) southeast at the requested
modified site. The coordinates for
Channel 292C2 at McCook are 40-03-34
North Latitude and 100-28-21 West
Longitude. Channel 261C3 can be
substituted at Flagler with a site
restriction of 9.7 kilometers (6.0 miles)
east of the community. The coordinates
for Channel 261C3 at Flagler are 39-18—
00 North Latitude and 102-57-16 West
Longitude.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules

governing permissible ex parte contacts.
For information regarding proper filing
procedures for comments, see 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Colorado, is amended
by removing Channel 281C1 and adding
Channel 282C1 at Burlington; and by
removing Channel 283C3 and adding
Channel 261C3 at Flagler.

3. Section 73.202(b), the Table of FM
Allotments under Kansas, is amended
by adding Atwood, Channel 280CO0.

4. Section 73.202(b), the Table of FM
Allotments under Nebraska, is amended
by removing Channel 280C2 and adding
Channel 292C2 at McCook.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05-3208 Filed 2—-17-05; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF AGRICULTURE
Forest Service

Information Collection; Request for
Comments; Social Dimensions of Fuel
Reduction Treatments in Southern
Appalachian Forests

AGENCY: Forest Service, USDA.
ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Forest Service is seeking comments
from all interested individuals and
organizations on a new information
collection, Social Dimensions of Fuel
Reduction Treatments in Southern
Appalachian Forests.

DATES: Comments must be received in
writing on or before April 19, 2005 to
be assured of consideration. Comments
received after that date will be
considered to the extent practicable.

ADDRESSES: Comments concerning this
notice should be addressed to Robert D.
Bixler, Associate Professor, Department
of Parks, Recreation and Tourism
Management, Clemson University,
Clemson, SC 29634-0735.

Comments also may be submitted via
facsimile to (864) 656—2226 or by e-mail
to: twaldrop@fs.fed.us.

The public may inspect comments
received at 263 Lehotsky Hall, Clemson
University, Clemson, South Carolina,
during normal business hours. Visitors
are encouraged to call ahead to (864)
656—-3400 to facilitate entry to the
building.

FOR FURTHER INFORMATION CONTACT:
Robert D. Bixler, Associate Professor,
Department of Parks, Recreation and
Tourism Management, (864) 656—4849.
Individuals who use telecommunication
devices for the deaf (TDD) may call the
Federal Relay Service (FRS) at 1-800—
877-8339 twenty-four hours a day,
every day of the year, including
holidays.

SUPPLEMENTARY INFORMATION:

Title: Social Dimensions of Fuel
Reduction Treatments in Southern
Appalachian Forests.

OMB Number: 0596—New.

Expiration Date of Approval: New.

Type of Request: New.

Abstract: The Forest and Rangeland
Renewable Resources Research Act of
1978, as amended, authorizes the Forest
Service to collect information to help
identify the range of knowledge,
attitudes and values interested publics
hold toward fuel-load reduction and
resulting aesthetic and ecological
changes. Fuel loads in the forests of the
southern Appalachian Mountains pose
significant risk of wildfire. Additionally
in the last 20 years, numerous questions
have been raised about the ecologically-
and historically-appropriate vegetation
patterns that should be present in these
forests. Along with ecological research
on the effects of silvicultural treatments
to reduce fuel loads and restore historic
vegetation patterns, there is a need to
understand and describe how interested
publics will evaluate these changes in
forest ecology, should they occur. Forest
resource managers need to consider
human interests along with ecological
concerns.

Data for this study will be collected
through mail-back questionnaires.
Faculty within the Department of Parks,
Recreation and Tourism at Clemson
University will supervise all steps of the
study. The mail-back questionnaire will
contain measures of perceptions of
photographic images of areas burned as
part of prescribed fires and mechanical
thinning. Additional written questions
will measure participation rates in
different wildland recreation activities,
perceptions of land management
agencies, and desirability of a variety of
ecological changes expected from fuel
load reduction, knowledge of fuel
reduction techniques, and knowledge of
historic vegetation patterns of the
southern Appalachian Mountains.
Routine demographic data will also be
collected.

The sample will be a purposive
sample, designed to maximize the
variety of interested publics who
respond. A mailing will be made to
residents of counties in North Carolina
and Virginia where at least 35 percent
of the area in the counties is USDA
Forest Service land. Additional samples
will be collected in forest recreation

areas to include a variety of
recreationists.

The results will consist of groupings
of respondents based on differing
perceptions, attitudes, and knowledge
about prescribed fire. Cluster analysis
will be conducted by the faculty at
Clemson University who designed the
study. The results will provide forest
scientists and land managers
information about what values and
concerns are present among interested
publics. These findings will help
managers identify issues that require
education and communication and
topics related to the social values of
forests affected by prescribed fire that
will require additional in-depth
research. Without this initial study in
the southern Appalachian Mountains,
managers will be less likely to
accommodate social needs related to
these forests and more likely to mis-
communicate with interested publics.

Estimate of Annual Burden: 30
minutes.

Type of Respondents: Landowners
near USDA Forest Service land within
the Southern Appalachian Mountains
and wildland recreationists using these
same areas.

Estimated Annual Number of
Respondents: 400.

Estimated Annual Number of
Responses per Respondent: 1.

Estimated Total Annual Burden on
Respondents: 200 hours.

Comment is invited on: (1) Whether
this collection of information is
necessary for the stated purposes and
the proper performance of the functions
of the agency, including whether the
information will have practical or
scientific utility; (2) the accuracy of the
agency’s estimate of the burden of the
collection of information, including the
validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on
respondents, including the use of
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

All comments received in response to
this notice, including names and
addresses when provided, will be a
matter of public record. Comments will
be summarized and included in the
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submission request toward Office of

Management and Budget approval.
Dated: February 8, 2005.

Bov B. Eav,

Associate Deputy Chief for Research &
Development.

[FR Doc. 05-3121 Filed 2—-17-05; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Information Collection; Request for
Comments; Public Support for Fuel
Reduction Policies: Multimedia Versus
Printed Materials

AGENCY: Forest Service, USDA.
ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Forest Service is seeking comments
from all interested individuals and
organizations on the proposed new
information collection, Public Support
for Fuel Reduction Policies: Multimedia
vs. Printed Materials.

DATES: Comments must be received in
writing on or before April 19, 2005 to
be assured of consideration. Comments
received after that date will be
considered to the extent practicable.
ADDRESSES: Comments concerning this
noticé shouldbe addressed to Armando
Gonzalez-Caban, Pacific Southwest
Research Station, Forest Service, USDA,
4955 Canyon Crest Drive, Riverside, CA
92507.

Comments also may be submitted via
facsimile to (951) 680-1501, or by e-
mail to agonzalezcaban@fs.fed.us.

The public may inspect comments
received at Pacific Southwest Research
Station, Building One reception area,
Forest Service, USDA, 4955 Canyon
Crest Drive, Riverside, California,
during normal business hours. Visitors
are encouraged to call ahead to (951)
680-1500 to facilitate entry to the
building.

FOR FURTHER INORMATION CONTACT:
Armando Gonzalez-Caban, Pacific
Southwest Research Station, USDA
Forest Service, (951) 680—-1525.
Individuals who use telecommunication
devices for the deaf (TDD) may call the
Federal Relay Service (FRS) at 1-800—
877-8339 twenty-four hours a day,
every day of the year, including
holidays.

SUPPLEMENTARY INFORMATION:

Title: Public Support for Fuel
Reduction Policies: Multimedia versus
Printed Materials.

OMB Number: 0596—New.

Expiration date of approval: N/A.

Type of request: New.

Abstract: This information collection
is being undertaken to solicit
information on public support of two
fuel reduction programs: prescribed
burning and mechanical treatment.
Researchers will evaluate the responses
of California and Montana residents to
different scenarios related to fire hazard
reduction programs, determine how
effective residents think the programs
are, and calculate how much residents
would be willing to pay to implement
the alternatives presented to them.

The results of the survey will allow
researchers to provide better
information to natural resource, forest,
and fire managers when they are
contemplating the kind and type of fire
hazard reduction program to implement
to achieve forestland management
planning objectives. In addition, the
survey will assist forest and fire
managers in developing educational and
outreach material for forest
homeowners, schools, public meetings,
and State and Private Forestry extension
programs.

To gather the information, a stratified
random sample of California and
Montana residents will be contacted by
telephone through a random-digit
dialing process. Those contacts who
agree to participate in the study will be
asked an introductory set of questions to
determine their pre-existing knowledge
of fuels reduction treatments. The
respondents will be informed that a
more in-depth, self-administered video
questionnaire will be mailed to them.
Upon receipt of the video, participants
will also be asked to watch the
videotape; answer questions on the
attached answer sheet; and return the
answer sheet to the Forest Service
researchers in a postage-paid, pre-
addressed envelope included with the
initial mailing. After two weeks, a
reminder post card will be sent to all
participants who have not responded. A
week later, a second, duplicate
videotape will be sent to all participants
who have not responded. After
resending the duplicate video, no
additional contact will take place with
participants.

The information will be collected by
a university research survey center and
will be analyzed by a Forest Service
researcher and a researcher at a
cooperating university who are
experienced in applied economic
nonmarket valuation research and
survey research.

At present the Forest Service, Bureau
of Land Management, Bureau of Indian
Affairs, National Park Service, Fish and
Wildlife Service, and many State

agencies with fire protection
responsibilities are planning to embark
on an ambitious and costly fuels
reduction program for fire risk reduction
without a clear understanding of the
public’s opinion on which treatments
are most effective or even desirable.
Information collected in this research
will help natural resource and fire
managers to better understand the
public’s opinions on fuels reduction
activities and what type of media could
be more effective in conveying
information to the public.

Estimate of Annual Burden: 30
minutes.

Type of Respondents: Stratified
random sample of heads of households.

Estimated Annual Number of
Respondents: 1000.

Estimated Annual Number of
Responses per Respondent: 1.

Estimated Total Annual Burden on
Respondents: 500 hours.

Comment is invited on: (1) Whether
this collection of information is
necessary for the stated purposes and
the proper performance of the function
of the agency, including whether the
information will have practical or
scientific utility; (2) the accuracy of the
agency’s estimate of the burden of the
collection of information, including the
validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on
respondents, including the use of
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

All comments received in response to
this notice, including names and
addresses when provided, will be a
matter of public record. Comments will
be summarized and included in the
submission request toward Office of
Management and Budget approval.

Dated: February 8, 2005.
Bov B. Eav,

Associate Deputy Chief for Research &
Development.

[FR Doc. 05-3122 Filed 2—-17-05; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Information Collection; Request for
Comments; Hispanic Perceptions and
Uses of the Urban Forest

AGENCY: Forest Service, USDA.
ACTION: Notice.
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SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Forest Service is seeking comments
from all interested individuals and
organizations regarding the new
information collection entitled,
“Hispanic Perceptions and Uses of the
Urban Forest.”

DATES: Comments must be received in
writing on or before April 19, 2005, to
be assured of consideration. Comments
received after that date will be
considered to the extent practicable.
ADDRESSES: Comments concerning this
notice should be addressed to Cassandra
Johnson, Forestry Sciences Laboratory,
Forest Service, USDA, 320 Green St.,
Athens, GA 30602—-2044.

Comments also may be submitted to
Cassandra Johnson via facsimile to (706)
559-4266 or by e-mail to
cjohnson09@fs.fed.us.

The public may inspect comments
received at the Forestry Sciences
Laboratory, Forest Service, USDA, 320
Green St., Athens, Georgia, during
normal business hours. Visitors are
encouraged to call ahead to (706) 559—
4222 to facilitate entry to the building.
FOR FURTHER INFORMATION CONTACT:
Cassandra Johnson, Forestry Sciences
Laboratory, at (706) 559-4270.
Individuals who use telecommunication
devices for the deaf (TDD) may call the
Federal Relay Service (FRS) at 1-800—
877-8339 twenty-four hours a day,
every day of the year, including
holidays.

SUPPLEMENTARY INFORMATION:

Title: Hispanic Perceptions and Uses
of the Urban Forest.

OMB Number: 0596—New.

Expiration Date of Approval: N/A.

Type of Request: New.

Abstract: Within the past 20 years,
Hispanics have either immigrated or
migrated to the southeastern United
States, excluding Florida, in
unprecedented numbers. In the 10-year
period from 1990 to 2000, the Hispanic
population of Hall County in northeast
Georgia increased by almost 5 times,
from 4 percent in 1990 to 19.6 percent
in 2000. Recent studies have examined
Hispanic employment, housing, and
education in parts of the South where
Hispanics are relatively new arrivals;
however, there are virtually no
investigations of Hispanic interactions
with urban green spaces in this area.

Hispanic use of outdoor environments
in the South is an important
consideration for the Forest Service
because of the impact of a growing
population on the region’s finite natural
resources. Urbanization, propelled by an
increase in the population, is one of the
most significant contributors to forest

fragmentation in the South. Relatively
little is known about how Hispanics,
one of the largest growing groups,
perceive and use urban and community
forests.

Federal statutes which authorize this
information collection include the Food,
Agriculture, Conservation, and Trade
Act of 1990; Executive Order 12898
(1994) relating to environmental justice;
and the National Environmental Policy
Act of 1969.

The study area for this information
collection is located within the city of
Gainesville, Georgia. Gainesville has a
population of approximately 25,000 and
is located in Hall County with a
population of 156,000 in northeast
Georgia. In 2000, Hispanics accounted
for about 20 percent of the Hall County
population and 33 percent of
Gainesville’s population. The
population of interest for this
information collection is Hispanic
residents who live within Census Tract
11, located within the city of
Gainesville. This area encompasses 3.70
square miles. Residential areas in
Census Tract 11 include apartment
complexes and single family homes.

The total population for Census Tract
11 is 9,170, of which 6,307 are Hispanic.
This census tract was chosen because of
the high proportion (68.8 percent) of
Hispanic residents. The proportion of
Hispanics over 18 in the census tract is
64 percent. Fifty-eight percent of the
residents are foreign-born. The majority
of the foreign-born population within
this census tract came to the United
States between 1990 and 2000. Census
Tract 11 contains 5 census Block
Groups. The proportion of Hispanics in
each of these block groups ranges from
35 to 84 percent.

This study will provide both basic
and applied research for the Forest
Service’s Urban and Community
Forestry program. Results will enable
the Forest Service to better understand
the types of tree coverage and green
spaces preferred by recent Hispanic
immigrants and migrants to Gainesville,
Georgia. Little information exists on the
environmental preferences of racial and
ethnic minorities in urban areas
regarding preferences for tree coverage,
layout, and design. Urban foresters have
made specific requests for information
about urban, ethnic populations in
Georgia and how urban forests are
perceived.

The proposed study relates to the
Forest Service’s national Urban and
Community Forestry program (U&CF)
which focuses on community
involvement with the urban forest. The
U&CF program provides funding for
community cost-share grants, state

technical assistance, the National Urban
and Community Forest grants
(NUCFAC), and Tree City USA (Pub. L.
101-624, Title XII, Section 1219;
Walker, 2003). The Forest Service
recognizes that research is an important
component of urban and community
forestry. Research focusing on public
perception and use of urban forests
provides a vital link between urban
constituents and communities and the
Forest Service. Research questions focus
on:
1. The perceptions Hispanics have of
trees and other green space outside their
homes;

2. The kinds of trees Hispanics prefer,
such as oak, pine, sycamore;

3. The ways Hispanics use yard space;
and

4. The perceptions Hispanics have of
trees and other green space in their
neighborhoods.

Urban and community forest
advocates nationwide have established
the following goals with respect to
increasing involvement of ethnic and
racial minorities and underserved
populations in Urban and Community
Forestry programs:

e Educate minority sectors in the care
and stewardship of urban forests where
they live, work, and play.

e Create a strong network of minority
communities, non-profit organizations,
Federal agencies, and private industries
to better target the needs of these
communities.

¢ Provide educational and career
opportunity information to low income
and chronically disadvantaged groups
in the area of urban and community
forestry.

¢ Discuss and document strategies by
which urban and community forestry
programs can increase the quality of life
in minority communities.

The first phase of the data collection
will involve interviews with a key
community contact from the Hispanic
community in Gainesville. A graduate
student from the University of Georgia
Department of Geography will work
with Forest Service research personnel
to interview this individual. The key
contact will be familiar with the
lifestyle, socioeconomic, employment,
and educational status of Hispanics in
Gainesville.

The second phase of the data
collection will involve a random sample
of Hispanic residents from Census Tract
11. This data collection consists of one-
on-one, face-to-face interviews with
randomly selected Hispanic residents
from Census Tract 11. Residents 18 and
over will be asked to respond to the
survey. The interviews will take place at
the respondent’s home or at a location
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agreed upon by the interviewer and the
respondent.

A list of potential respondent
addresses and telephone numbers will
be purchased from Survey Sampling,
Inc. located in Fairfield, Connecticut.
The key community contact will
publicize the information collection
through his or her contacts in the
community and via word of mouth.

Interviewers will send letters to
potential respondents explaining the
survey and the dates on which the
interviewer will conduct field
interviews. Follow-up phone calls will
be made to help ensure potential
respondents are aware of the
information collection and the dates on
which the interviewer will conduct the
survey. The survey instrument will be
translated into Spanish. Respondents
will have a choice of responding in
Spanish or English. The graduate
student interviewer is fluent in both
English and Spanish.

The number of respondents
comprising the sample size is based on
an estimate of the Hispanic population
in Gainesville. Based on census figures,
we know that approximately 64 percent
of the population is comprised of
Hispanics 18 years of age or older. The
sample size calculation assumes a 5
percent margin of error and the 95
percent confidence level. Sample size is
based on the following equation:

n = 4P*Q/.0025

Where n = sample size, P = proportion
of population with the characteristic,
i.e., percent Hispanic; Q = proportion of
population without the characteristic,
i.e., not Hispanic. The sample size is
calculated at 368 (n = 4*.64*.36/.0025).
The resulting calculation is rounded
down to 300 because of logistical
limitations associated with collecting
door-to-door interviews.

Forest Service managers would use
this information to develop outreach
strategies designed to encourage greater
Hispanic participation in urban forest
stewardship. Specifically, this involves
developing programs to promote
volunteerism and community
participation. In cooperation with state
forestry agencies and municipal parks
agencies, the Forest Service will provide
technical advice to communities to
ensure that urban green projects are
environmentally feasible.

Tabulation and analysis of the
guantitative data will be performed by
researchers with the Forest Service in
Athens, Georgia, and the University of
Georgia geography department.
Statistical analyses include means
difference tests, Chi-square tests, and
multivariate regression. Journal articles

will be drafted to report the more
significant methodological or theoretical
findings.

If the information proposed herein is
not collected, data concerning Hispanic
perception and use of the urban forest
will not be available to the Forest
Service. The resources specified in this
proposal are not federally managed.
However, federal resources and
programs provide partial support for
their continuance.

The agency is committed to
encouraging more participation in tree
stewardship by urban communities,
including minority and ethnically
diverse populations. In order to achieve
this goal, the agency must have better
information on how specific groups
interact with the urban forest.

Estimate of Annual Burden: 15
minutes.

Type of Respondents: Hispanic
residents in Gainesville, Georgia.

Estimated Annual Number of
Respondents: 300.

Estimated Annual Number of
Responses per Respondent: 1.

Estimated Total Annual Burden on
Respondents: 75 hours.

Comment is invited on: (1) Whether
this collection of information is
necessary for the stated purposes and
the proper performance of the functions
of the agency, including whether the
information will have practical or
scientific utility; (2) the accuracy of the
agency’s estimate of the burden of the
collection of information, including the
validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on
respondents, including the use of
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

Use of Comments

All comments received in response to
this notice, including names and
addresses when provided, will be a
matter of public record. Comments will
be summarized and included in the
submission requesting Office of
Management and Budget approval.

Dated: January 25, 2005.
Ann M. Bartuska,
Deputy Chief for Research & Development.
[FR Doc. 05-3123 Filed 2-17-05; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Eastern Idaho Resource Advisory
Committee Caribou-Targhee National
Forest, Idaho Falls, ID

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: Pursuant to the authorities in
the Federal Advisory Committee Act
(Pub. L. 92-463) and under the Secure
Rural Schools and Community Self-
Determination Act of 2000 (Pub. L. 106—
393) the Caribou-Targhee National
Forests’ Eastern Idaho Resource
Advisory Committee will meet
Thursday, March 29, 2005 in Idaho Falls
for a business meeting. The meeting is
open to the public.
DATES: The business meeting will be
held on March 29, 2005 from 10 a.m. to
2 p.m.
ADDRESSES: The meeting location is the
Caribou-Targhee National Forest
Headquarters Office, 1405 Hollipark
Drive, ldaho Falls, Idaho 83402.
FOR FURTHER INFORMATION CONTACT: Jerry
Reese, Caribou-Targhee National Forest
Supervisor and Designated Federal
Officer, at (208) 524—-7500.
SUPPLEMENTARY INFORMATION: The
business meeting on March 29, 2005,
begins at 10 a.m., at the Caribou-Targhee
National Forest Headquarters Office,
1405 Hollipark Drive, ldaho Falls,
Idaho. Agenda topics will include
listening to presentations from those
projects who have been invited back for
the second round of project proposals
for the 2005 fiscal year and making a
decision on projects to fund.

Dated: February 11, 2005.
Jerry B. Reese,
Caribou-Targhee Forest Supervisor.
[FR Doc. 05-3135 Filed 2—-17-05; 8:45 am]
BILLING CODE 3410-11-M

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Proposed Additions

AGENCY: Committee for Purchase from
People Who Are Blind or Severely
Disabled.

ACTION: Proposed additions to
procurement list.

SUMMARY: The Committee is proposing
to add to the Procurement List products
to be furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities.
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COMMENTS MUST BE RECEIVED ON OR
BEFORE: March 20, 2005.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia, 22202-3259.

FOR FURTHER INFORMATION OR TO SUBMIT
COMMENTS CONTACT: Sheryl D. Kennerly,
Telephone: (703) 603—-7740, Fax: (703)
603-0655, or e-mail
SKennerly@jwod.gov.

SUPPLEMENTARY INFORMATION: This
requirement was originally added to the
Procurement List on April 21, 2000 (65
FR 21396) as Customization and
Distribution of Navy Recruiting
Promotional Merchandise,” a service
requirement covering the entire
promotional material needs of the
Commander, Naval Recruiting
Command. In 2004, the Navy advised
the Committee that its requirement for
such items will be purchased as
products in the future, and requested
that the Committee initiate the
appropriate administrative process to
maintain the entire requirement on the
Procurement List. This requirement, in
its current form, consists of the items
specifically listed below. As the Navy’s
entire requirement for recruiting and
promotional materials remains on the
Procurement List, any changes to the list
below will be considered replacement
items under the Committee’s regulations
at41 CFR 51-6.13.

This notice is published pursuant to
41 U.S.C 47(a)(2) and 41 CFR 51-2.3. Its
purpose is to provide interested persons
an opportunity to submit comments on
the proposed actions. If the Committee
approves the proposed additions, the
entities of the Federal Government
identified in the notice for each product
or service will be required to procure
the products listed below from
nonprofit agencies employing persons
who are blind or have other severe
disabilities.

Regulatory Flexibility Act Certification

| certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. If approved, the action will not
result in any additional reporting,
recordkeeping or other compliance
requirements for small entities other
than the small organizations that will
furnish the products to the Government.

2. If approved, the action will result
in authorizing small entities to furnish
the products to the Government.

3. There are no known regulatory
alternatives which would accomplish

the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46-48c) in
connection with the products proposed
for addition to the Procurement List.
Comments on this certification are
invited.

Commenters should identify the
statement(s) underlying the certification
on which they are providing additional
information.

End of Certification

The following products are proposed
for addition to Procurement List for
production by the nonprofit agencies
listed:

Products

Product: Navy Promotional Recruiting
Materials
Product/NSN: Ball Caps
8405-00-WIM-0175
Product/NSN: Ball Caps
8405-00-WIM-0176
Product/NSN: Ball Caps
8405-00-WIM-0177
Product/NSN: Beverage Can Cooler
7830-00-WI1M-0010
Product/NSN: Beverage Can Cooler
7830-00-WI1M-0012
Product/NSN: Coins
8145-00-NIB-0013
Product/NSN: Coins
8145-00-NIB-0014
Product/NSN: Flashlight
7830-00-WIM-0008
Product/NSN: Flashlight
7830-00-WIM-0011
Product/NSN: Flyer
7830-00-NIB-0001
Product/NSN: Golf Balls
7830-00-NI1B-0007
Product/NSN: Lanyards
5340-00-WIM-0076
Product/NSN: Lanyards
5340-00-WIM-0077
Product/NSN: Lanyards
5340-00-WIM-0078
Product/NSN: Lanyards
5340-00-WIM-0079
Product/NSN: Lapel Pin
8145-00-WIM-0101
Product/NSN: Luggage Tag
9905-00-NI1B-0088
Product/NSN: Luggage Tag
9905-00-NIB-0089
Product/NSN: Mini Pouch w/Ear Plugs
8145-00-WIM-0025
Product/NSN: Mini Pouch w/Ear Plugs
8145-00-WIM-0026
Product/NSN: Mouse Pad, Computer
7045-00-NI1B-0170
Product/NSN: Pack, Personal Gear
8465-00-NIB-0057
Product/NSN: Pen, Cushion Grip,
Transparent
7520-00-WI1M-1545
Product/NSN: Pen, Cushion Grip,
Transparent
7520-00-WIM-1550
Product/NSN: Pen, Executive, Twist
Retractable
7520-00-WIM-1471
Product/NSN: Pen, Executive, Twist
Retractable

7520-00-WIM-1472
Product/NSN: Pencil, Metallic Foil, Imprint,
Navy 7510-00-NI1B-0525
Product/NSN: Planner 7510-00-WIM—-0552
Product/NSN: Polo Shirts 8415-00-NIB-
0159
Product/NSN:
0160
Product/NSN:
0161
Product/NSN:
0162
Product/NSN:
0170
Product/NSN:
0171
Product/NSN: Retractable Badge Holder
8145-00-WIM-0020
Product/NSN: Rulers 9905-00-WIM-0090
Product/NSN: Rulers 9905-00-WIM-0095
Product/NSN: Slingbag 8465-00-WIM-0070
Product/NSN: Stress Baseball 7830-00-NIB—
0006
Product/NSN: Stress Basketball 7830—-00—
NIB-0005
Product/NSN:
0002
Product/NSN: Sunglasses 8465—-00—-N1B-0067
Product/NSN: T-Shirts 8415-00-NIB-0139
Product/NSN: T-Shirts 8415-00—-NI1B-0140
Product/NSN: T-Shirts 8415-00-NIB-0157
Product/NSN: T-Shirts 8415-00-NI1B-0158
Product/NSN: T-Shirts
8415-00-WIM-0165
Product/NSN: T-Shirts
8415-00-WIM-0166
Product/NSN: T-Shirts
8415-00-WIM-0167
Product/NSN: T-Shirts
8415-00-WIM-0168
Product/NSN: Table Cloth
8460—-00-WIM-0004
Product/NSN: Temporary Tattoos
9905-00-WIM-0091
Product/NSN: Temporary Tattoos
9905-00-WI1M-0092
Product/NSN: Travel mug
7350-00-NIB-0147
Product/NSN: Travel mug
7350-00-WIM-0149
Product/NSN: Travel mug
7350-00-WIM-0150
Product/NSN: Travel mug
7350-00-WIM-0151
Product/NSN: Tumbler
8125-00-NI1B-0007
Product/NSN: Water Bottle
8125-00-NI1B-0006
Product/NSN: Zipper Jacket and Jogging
Pants
8415-00-N1B-0141
Product/NSN: Zipper Jacket and Jogging
Pants
8415-00-N1B-0142
Product/NSN: Zipper Jacket and Jogging
Pants
8415-00-NI1B-0143
Product/NSN: Zipper Jacket and Jogging
Pants
8415-00-NI1B-0144
NPA: Industries for the Blind, Inc.,
Milwaukee, Wisconsin.
Contracting Activity: Fleet and Industrial
Supply Center, Philadelphia,

Polo Shirts 8415-00-NIB-

Polo Shirts 8415-00-NIB-

Polo Shirts 8415-00-NIB-

Polo Shirts 8415-00-WIM-

Polo Shirts 8415-00-WIM-

Stress Football 7830-00-NIB—
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Pennsylvania.

Sheryl D. Kennerly,

Director, Information Management.

[FR Doc. 05-3173 Filed 2—-17-05; 8:45 am]
BILLING CODE 6353-01-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Additions and
Deletion

AGENCY: Committee for Purchase from
People Who Are Blind or Severely
Disabled.

ACTION: Additions to and deletions from
Procurement List.

SUMMARY: This action adds to the
Procurement List services to be
furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities, and
deletes from the Procurement List a
service previously furnished by such
agencies.

EFFECTIVE DATE: March 20, 2005.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia, 22202-3259.

FOR FURTHER INFORMATION CONTACT:
Sheryl D. Kennerly, telephone: (703)
603-7740, Fax: (703) 603-0655, or e-
mail SKennerly@jwod.gov.
SUPPLEMENTARY INFORMATION:

Additions

On December 17, 2004, the Committee
for Purchase From People Who Are
Blind or Severely Disabled published
notice (69 FR 75507) of proposed
additions to the Procurement List.

After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to provide
the services and impact of the additions
on the current or most recent
contractors, the Committee has
determined that the services listed
below are suitable for procurement by
the Federal Government under 41 U.S.C.
46-48c and 41 CFR 51-2.4.

Regulatory Flexibility Act Certification

| certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
services to the Government.

2. The action will result in
authorizing small entities to furnish the
services to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46-48c) in
connection with the services proposed
for addition to the Procurement List.

End of Certification

Accordingly, the following services
are added to the Procurement List:
Services
Service Type/Location: Custodial Services,

Charles E. Bennett Federal Building, 400
W. Bay Street, Jacksonville, Florida.

NPA: CCAR Services, Inc., Green Cove
Springs, Florida.

Contracting Activity: GSA, Property
Management Center (4PMB), Atlanta,
Georgia.

Service Type/Location: Facilities
Maintenance, Buckley Annex and
Building 667, Buckley AFB, Colorado.

NPA: Professional Contract Services, Inc.,
Austin, Texas.

Contracting Activity: 460th Air Base Wing,
Buckley AFB, Colorado.

Service Type/Location: Water Blasting,
Various U.S Military Locations—Guam,
Marianas, Guam.

NPA: Able Industries of the Pacific,
Tamuning, Guam.

Contracting Activity: Officer in Charge of
Construction—FSSC, Guam.

Deletion

On November 26, 2004, the
Committee for Purchase From People
Who Are Blind or Severely Disabled
published notice (69 FR 68875) of
proposed deletions to the Procurement
List. After consideration of the relevant
matter presented, the Committee has
determined that the service listed below
are no longer suitable for procurement
by the Federal Government under 41
U.S.C. 46-48c and 41 CFR 51-2.4.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action may result in additional
reporting, recordkeeping or other
compliance requirements for small
entities.

2. The action may result in
authorizing small entities to furnish the
service to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46-48c) in
connection with the service deleted
from the Procurement List.

End of Certification

Accordingly, the following service is
deleted from the Procurement List:
Service
Service Type/Location: Janitorial/Custodial,
Department of Agriculture, Animal &
Plant Health Inspection Services,
(APHIS), Orlando, Florida.

NPA: Lakeview Center, Inc., Pensacola,
Florida.

Contracting Activity: Animal & Plant Health
Inspection Service, Minneapolis,
Minnesota.

Sheryl D. Kennerly,
Director, Information Management.

[FR Doc. 05-3174 Filed 2—17-05; 8:45 am]
BILLING CODE 6353-01-P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Regulations and Procedures Technical
Advisory Committee; Notice of
Partially Closed Meeting

The Regulations and Procedures
Technical Advisory Committee (RPTAC)
will meet March 8, 2005, 9 a.m., Room
3884, in the Herbert C. Hoover Building,
14th Street between Constitution and
Pennsylvania Avenues, NW.,
Washington, DC. The Committee
advises the Office of the Assistant
Secretary for Export Administration on
implementation of the Export
Administration Regulations (EAR) and
provides for continuing review to
update the EAR as needed.

Agenda
Public Session

1. Opening remarks by the Chairman.

2. Presentation of papers or comments
by the public.

3. Update on Export Administration
Regulations.

4. Review of interim rule on
expansion of missile-related end-use/
user controls.

5. Update on proposed rule on
“knowledge”, “‘red flags”, and ‘“‘safe
harbor”.

6. Update on computer and
microprocessor technology controls.

7. Update on encryption controls.

8. Update on country group revision
project.

9. Update on Excluded Parties Listing
System (EPLS) project.

10. Update on Automated Export
System (AES).

11. Update on Office of Export
Enforcement initiatives.

12. Presentation on Export
Management and Compliance Program
CD.
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13. Reports from working groups.
Closed Session

14. Discussion of matters determined
to be exempt from the provisions
relating to public meetings found in 5
U.S.C. appl. 2, 10(a)(1) and 10(a)(3).

A limited number of seats will be
available for the public session.
Reservations are not accepted. To the
extent that time permits, members of the
public may present oral statements to
the Committee. The public may submit
written statements at any time before or
after the meeting. However, to facilitate
the distribution of public presentation
materials to the Committee members,
the Committee suggests that presenters
forward the public presentation
materials prior to the meeting to Ms. Lee
Ann Carpenter at Lcarpent@bis.doc.gov.

The Assistant Secretary for
Administration, with the concurrence of
the delegate of the General Counsel,
formally determined on February 14,
2005, pursuant to section 10(d) of the
Federal Advisory Committee act, as
amended (5 U.S.C. app. 2, (10)(d)), that
the portion of the meeting dealing with
matters the disclosure of which would
be likely to frustrate significantly
implementation of an agency action as
described in 5 U.S.C. 552b(c)(9)(B) shall
be exempt from the provisions relating
to public meetings found in 5 U.S.C.
app. 2, 10(a)1 and 10(a)(3).

The remaining portions of the meeting
will be open to the public. For more
information, call Lee Ann Carpenter at
(202) 482-2583.

Dated: February 15, 2005.
Lee Ann Carpenter,
Committee Liaison Officer.
[FR Doc. 05-3193 Filed 2—-17-05; 8:45 am]
BILLING CODE 3510-JT-M

DEPARTMENT OF COMMERCE

International Trade Administration
[C-122-848]

Hard Red Spring Wheat From Canada:
Notice of Rescission of Countervailing
Duty Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: In response to a request made
on October 29, 2004, by the Canadian
Wheat Board, the Department of
Commerce initiated an administrative
review of the countervailing duty order
on hard red spring wheat from Canada,
covering the period March 10, 2003,
through December 31, 2003. See
Initiation of Antidumping and

Countervailing Duty Administrative
Reviews, 69 FR 67701 (November 19,
2004). As a result of a timely
withdrawal of the request for review by
the Canadian Wheat Board, we are
rescinding this review.

EFFECTIVE DATE: February 18, 2005.

FOR FURTHER INFORMATION CONTACT:
Audrey Twyman or Stephen Cho, AD/
CVD Operations, Office 1, Import
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone (202) 482-3534 and 202-482—
3798, respectively.

SUPPLEMENTARY INFORMATION:
Background

On October 23, 2003, the Department
of Commerce (‘‘the Department”’)
published a countervailing duty order
on hard red spring wheat (‘“HRSW")
from Canada. See Notice of
Countervailing Duty Order: Hard Red
Spring Wheat from Canada, 68 FR
60642 (October 23, 2003). On October
29, 2004, the Canadian Wheat Board
(““CWB”) requested an administrative
review of the countervailing duty order
on HRSW from Canada covering the
period March 10, 2003, through
December 31, 2003. In accordance with
19 CFR 351.221(c)(1)(i), we published a
notice of initiation of the review on
November 19, 2004. See Initiation of
Antidumping and Countervailing Duty
Administrative Reviews, 69 FR 67701
(November 19, 2004). On February 8,
2005, the CWB withdrew its request for
review.

Scope of the Countervailing Duty Order

Imports covered by this order are all
varieties of HRSW from Canada. This
includes, but is not limited to, varieties
commonly referred to as Canada
Western Red Spring, Canada Western
Extra Strong, and Canada Prairie Spring
Red. The merchandise subject to this
order is currently classifiable under the
following Harmonized Tariff Schedule
of the United States (“HTSUS”)
subheadings: 1001.90.10.00,
1001.90.20.05, 1001.90.20.11,
1001.90.20.12, 1001.90.20.13,
1001.90.20.14, 1001.90.20.16,
1001.90.20.19, 1001.90.20.21,
1001.90.20.22, 1001.90.20.23,
1001.90.20.24, 1001.90.20.26,
1001.90.20.29, 1001.90.20.35, and
1001.90.20.96. This order does not cover
imports of wheat that enter under the
subheadings 1001.90.10.00 and
1001.90.20.96 that are not classifiable as
HRSW. Although the HTSUS
subheadings are provided for
convenience and customs purposes, our

written description of the scope of this
order is dispositive.

Rescission of Review

The Department’s regulations at 19
CFR 351.213(d)(1) provide that the
Department will rescind an
administrative review if a party that
requested a review withdraws the
request within 90 days of the date of
publication of the notice of initiation of
the requested review. The CWB
withdrew its request for an
administrative review on February 8,
2005, which is within the 90-day
deadline. No other party requested a
review of this order. Therefore, the
Department is rescinding this
administrative review.

This notice also serves as a reminder
to parties subject to administrative
protective order (““APQ) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of the return or
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is a sanctionable violation.

This notice is issued and published in
accordance with 19 CFR 351.213(d)(4).

Dated: February 14, 2005.
Barbara E. Tillman,

Acting Deputy Assistant Secretary for Import
Administration.

[FR Doc. E5-668 Filed 2—-17-05; 8:45 am]
BILLING CODE: 3510-DS-S

DEPARTMENT OF COMMERCE
International Trade Administration

International Industry Symposium at
3Rs Initiative Ministerial Conference
(Reduce Waste, Reuse and Recycle);
Notice of Opportunity for Participation

SUMMARY: The Deputy Assistant