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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 979
[Docket No. FV05-979-1 FIR]

Melons Grown in South Texas;
Temporary Suspension of Handling
and Assessment Collection
Regulations

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: The Department of
Agriculture (USDA) is adopting, as a
final rule, without change, an interim
final rule suspending, for the 2004-05
fiscal period, the minimum grade,
quality, maturity, container, pack,
inspection, assessment collection, and
other related requirements currently
prescribed under the South Texas melon
(cantaloupes and honeydews) marketing
order (order). It also continues in effect
the action that suspends reporting
requirements, except for the acreage
planting reports, which continue to be
required during the suspension period.
The order regulates the handling of
melons grown in South Texas and is
administered locally by the South Texas
Melon Committee (Committee). This
rule reduces handler costs while the
industry evaluates whether the
marketing order should be continued.
EFFECTIVE DATE: March 25, 2005.

FOR FURTHER INFORMATION CONTACT:
Belinda G. Garza, Texas Marketing Field
Office, Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1313 E. Hackberry,
McAllen, Texas 78501; Telephone: (956)
682-2833, Fax: (956) 682-5942; or
George Kelhart, Technical Advisor,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,

DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938, or e-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 156 and Order No. 979 (7 CFR part
979), regulating the handling of melons
grown in South Texas, hereinafter
referred to as the “‘order.” The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

USDA is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This rule continues in effect the
action that suspends, for the remainder
of the 2004-05 fiscal period, the
minimum grade, quality, maturity,
container, pack, inspection, and other
related requirements previously
prescribed under the South Texas melon

order. For the purpose of this rule, these
requirements are referred to as handling
requirements. It also continues in effect
the suspension of the assessment
collection and all reporting
requirements, with the exception of the
acreage planting reports, which
continue to be required during the
suspension period. This rule reduces
industry expenses, while the industry
evaluates whether the marketing order
should be continued.

Section 979.52 of the order provides
authority for grade, size, maturity,
quality, and pack regulations for any
variety of melons grown in the
production area during any period.
Section 979.52 also authorizes the
modification, suspension, or
termination of regulations issued under
the order. Authority to terminate or
suspend provisions of the order is
specified in §979.84.

Section 979.60 provides that
whenever melons are regulated
pursuant to §979.52, such melons must
be inspected by the Federal-State
Inspection Service, and certified as
meeting the applicable requirements of
such regulations. The cost of such
inspection and certification is borne by
handlers.

Prior to November 27, 2004, fresh
market shipments of South Texas
melons were required to be inspected
and were subject to minimum grade,
quality, maturity, and container and
pack requirements. Section 979.304
Handling regulation (7 CFR part
979.304) stated that no handler could
handle cantaloupes grown in the
production area unless such
cantaloupes met the requirements
specified for U.S. Commercial grade or
better, except that not more than 8
percent serious damage including not
more than 5 percent decay would be
permitted. Honeydew melons were also
required to meet the requirements of
U.S. Commercial grade except that not
more than 20 percent serious damage
was allowed including not more than 10
percent for melons affected by decay. In
addition, the combined juice from the
edible portion of a sample of honeydews
selected at random could contain not
less than 8 percent soluble solids as
determined by an approved hand
refractometer. Individual containers of
honeydew melons could contain no less
than 25 percent U.S. Commercial grade
or better quality. Individual containers
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of cantaloupe and honeydew melons
could contain not more than double the
specified lot tolerance for scorable
defects.

The order’s container and pack
requirements were also specified in
§979.304. Cantaloupes and honeydew
melons were required to be packed in
fiberboard cartons of specified
dimensions. Each carton was required to
be marked to indicate the count; the
name, address, and zip code of the
shipper; the name of the product; and
the words ““Produce of U.S.A.” or
“Product of U.S.A.” Additionally, if the
carton was not clean and bright in
appearance without marks, stains, or
other evidence of previous use, the
carton was required to be marked with
the words “USED BOX.” Honeydew
melons were also required to be packed
in bulk containers with specified
dimensions.

Section 979.304 further included a
minimum quantity exemption of 120
pounds per day, and reporting and
safeguard requirements for special
purpose and experimental shipments.
Related provisions appeared in the
regulations in § 979.106 Registered
handler; § 979.152 Handling of culls;
and §979.155 Safeguards.

The Committee meets prior to and
during each season to consider
recommendations for modification,
suspension, or termination of the
regulatory requirements that have been
issued on a continuing basis for South
Texas melons. Committee meetings are
open to the public and interested
persons may express their views at these
meetings. USDA reviews Committee
recommendations and information
submitted by the Committee and other
available information, and determines
whether modification, suspension, or
termination of the regulatory
requirements would tend to effectuate
the declared policy of the Act.

At its September 16, 2004, meeting,
the Committee unanimously
recommended suspending, for the
2004-05 fiscal period, the handling,
assessment collection, and all reporting
requirements, except for the acreage
planting reporting requirement. The
2004-05 fiscal period began October 1,
2004, and ends September 30, 2005.

The objective of the handling and
inspection requirements is to ensure
that only acceptable quality cantaloupe
and honeydew melons enter fresh
market channels, thereby ensuring
consumer satisfaction, increasing sales,
and improving returns to growers.
While the industry continues to believe
that quality is an important factor in
maintaining sales, the Committee
believes that the cost of inspection and

certification (mandated when minimum
requirements are in effect) would
exceed the benefits derived, especially
in view of reduced melon acreage and
yields in recent years.

The South Texas cantaloupe and
honeydew melon industry has been
shrinking due to the inability to provide
dependable supplies because of adverse
weather conditions, a lack of success in
breeding improved quality melons
buyers desire, and intense foreign and
domestic competition. South Texas
historically had enjoyed a marketing
window of approximately six weeks
beginning about May 1 each season.
That window has steadily eroded in
recent years due to strong competition
and quality problems with Texas
melons. As a result, acreage has
decreased dramatically from a high of
27,463 acres in 1987 to 4,780 in 2004.
The number of producers and handlers
also has declined.

The Committee recommended
suspending the regulations and
assessment collections for one fiscal
period in hopes that new plants might
be developed and help revive the
industry. Some in the industry believe
that the order is no longer needed. The
suspensions are designed to decrease
handler costs, while the industry
evaluates whether the marketing order
should be continued.

Underlying economics for the South
Texas melon industry did not justify
continuing the regulations for 2004-05.
Too little revenue would be generated
for an effective marketing and
promotion program, and buyer demands
have superseded the regulations in
dictating quality requirements. Buyers
have been requesting better quality
melons.

This rule continues in effect the
action that enables handlers to ship
melons without regard to the minimum
grade, quality, maturity, container, pack,
inspection, and related requirements for
the remainder of the 2004-05 fiscal
period. It continues in effect the action
that decreases industry expenses
associated with inspection and
assessments. This rule does not restrict
handlers from seeking inspection on a
voluntary basis.

Consistent with the temporary
suspension of §979.304, this rule also
continues in effect the action that
suspends §979.106, §979.152, and
§979.155 of the rules and regulations in
effect under the order for the 2004-05
fiscal period. Section 979.106 provided
for the registration of handlers,
§979.152 detailed procedures for the
handling of cull melons, and § 979.155
provided safeguard requirements for
special purpose shipments and

established reporting and recordkeeping
requirements when such exemptions
were in place.

In addition, this rule also continues in
effect the action that temporarily
suspends §979.219 requiring that an
assessment rate of $0.09 per carton of
melons be collected from South Texas
melon handlers. Consistent with
suspension of §979.219, §979.112
specifying late payment charges on
delinquent assessments is also
suspended. Authorization to assess
melon handlers enables the Committee
to incur expenses that are necessary to
administer the marketing order. With
the suspension of handling, inspection,
and assessment requirements, a limited
Committee budget is needed for
program administration and the
collection of the acreage planting
reports.

For the period of the suspension, the
Committee recommended a reduced
budget of $70,959 to cover anticipated
expenses. Adequate funds to cover these
expenses are currently in the
Committee’s reserves.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
final regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 16 handlers
of South Texas melons who are subject
to regulation under the marketing order
and approximately 29 melon growers in
the regulated area. Small agricultural
service firms are defined by the Small
Business Administration (SBA) (13 CFR
121.201) as those having annual receipts
of less than $5,000,000, and small
agricultural growers are defined as those
having annual receipts of less than
$750,000.

Most of the handlers are vertically
integrated corporations involved in
growing, shipping, and marketing
melons. For the 2003—04 marketing
year, the industry’s 16 handlers shipped
melons produced on 4,780 acres with
the average and median volume handled
being 89,012 and 10,655 containers,
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respectively. In terms of production
value, total revenue for the 16 handlers
was estimated to be $12,175,919, with
the average and median revenues being
$760,996 and $91,094, respectively.

The South Texas melon industry is
characterized by growers and handlers
whose farming operations generally
involve more than one commodity, and
whose income from farming operations
is not exclusively dependent on the
production of melons. Alternative crops
provide an opportunity to utilize many
of the same facilities and equipment not
in use when the melon production
season is complete. For this reason,
typical melon growers and handlers
either double-crop melons during other
times of the year or produce alternative
crops, like onions.

Based on the SBA’s definition of
small entities, the Committee estimates
that all of the 16 handlers regulated by
the order would be considered small
entities if only their spring melon
revenues are considered. However,
revenues from other productive
enterprises might push a number of
these handlers above the $5,000,000
annual receipt threshold. Of the 29
growers within the production area, few
have sufficient acreage to generate sales
in excess of $750,000; therefore, the
majority of growers may be classified as
small entities.

At its September 16, 2004, meeting,
the Committee unanimously
recommended suspending, for the
2004-05 fiscal period, the handling,
assessment collection, and all reporting
requirements, except for the acreage
planting reporting requirement. The
Committee requested that the rule be
effective for the 2004-05 fiscal period,
which began October 1, 2004, and ends
September 30, 2005.

The objective of the handling and
inspection requirements was to ensure
that only acceptable quality cantaloupe
and honeydew melons entered fresh
market channels, thereby ensuring
consumer satisfaction, increasing sales,
and improving returns to growers.
While the industry continues to believe
that quality is an important factor in
maintaining sales, the Committee
believes that the cost of inspection and
certification (mandated when minimum
requirements are in effect) would
exceed the benefits derived, especially
in view of reduced melon acreage and
yields in recent years. This results in
reduced melon shipments and reduced
assessment income.

The South Texas cantaloupe and
honeydew melon industry has been
shrinking due to the inability to provide
dependable supplies because of adverse
weather conditions, a lack of success in

breeding improved quality melons
buyers desire, and intense foreign and
domestic competition. South Texas
historically had enjoyed a marketing
window of approximately six weeks
beginning about May 1 each season.
That window has steadily eroded in
recent years due to strong competition
and quality problems in Texas melons.
As aresult, acreage has decreased
dramatically from a high of 27,463 acres
in 1987 to 4,780 in 2004. The number
of producers and handlers also has
declined. Some in the industry believe
that the marketing order is no longer
needed.

Underlying economics for the South
Texas melon industry did not justify
continuing the regulations for 2004—05.
Too little assessment revenue would be
generated for an effective marketing and
promotion program, and buyer demands
have superseded the regulations in
dictating quality requirements.

This rule continues in effect the
action that enables handlers to ship
melons without regard to the minimum
grade, quality, maturity, container, pack,
inspection, and related requirements for
the remainder of the 2004—05 fiscal
period. It decreases industry expenses
associated with inspection and
assessments. This rule does not restrict
handlers from seeking inspection on a
voluntary basis.

In addition, this rule also continues in
effect the action that suspends §979.219
requiring that an assessment rate of
$0.09 per carton of melons be collected
from South Texas melon handlers.
Consistent with the suspension of
§979.219, §979.112 specifying late
payment charges on delinquent
assessments continues to be suspended.
Authorization to assess melon handlers
enables the Committee to incur
expenses that are necessary to
administer the marketing order.

With the suspension of handling,
inspection, and assessment
requirements, a limited Committee
budget is needed for program
administration and collection of acreage
planting reports. For the period of the
suspension, the Committee
recommended a reduced budget of
$70,959 to cover anticipated expenses.
Adequate funds to cover these expenses
are currently in the Committee’s
reserves.

The Committee anticipates that this
rule will not negatively impact small
businesses. This rule continues in effect
the action that suspends minimum
grade, quality, maturity, container, pack,
inspection, assessment collection, some
reporting, and other related
requirements. Further, this rule
continues in effect the action that allows

handlers and growers the choice to
obtain inspection for melons, as needed,
thereby reducing costs for the industry.
The total cost of inspection and
certification for fresh shipments of
South Texas melons during the 2003-04
marketing season was $46,000. These
costs will not be incurred during the
2004-05 season.

The suspension of the assessment
collection requirements for the 2004-05
season also results in some cost savings.
Assessment collections during the
2003-04 season totaled $102,988.
Absent the suspension of §979.219,
assessments collected during the 2004—
05 season would have been about
$292,840.

The Committee considered
suspension of the marketing order, but
wished to continue receiving data on
plantings for a one-year period before
deciding whether the order should be
continued.

It is possible that the Committee
might recommend that the order be
terminated after the 2004—05 fiscal
period if conditions do not improve.
Some Committee members felt that
termination was premature, while
others felt the order should be
immediately eliminated. The Committee
recommended the suspension of
regulations for one fiscal period as an
orderly and reasonable compromise.
This will enable the Committee to study
the impact of suspension, allow the
continued collection of data on acreage
projections, and minimize disruption if
the Committee chooses to recommend
termination after the 2004-05 fiscal
period.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the information collection
requirements being suspended by this
rule were approved previously by the
Office of Management and Budget
(OMB) and assigned OMB No. 0581—
0178. Suspension of some of the
reporting requirements is expected to
reduce the reporting burden on small or
large South Texas melon handlers by
6.12 hours, and should further reduce
industry expenses. During the
suspension period, handlers will not
have to file the following forms with the
Committee: Application for Registered
Handler (1.74 burden hours);
Certification for Handling Melons for
Processing (0.70 burden hours); Relief or
Charity Certification for Handling
Melons Which Fail to Meet the South
Texas Rules and Regulations (0.35
burden hours); Certificate of Privilege
(0.83 burden hours); and Special
Purpose Shipment (2.50 hours). This
rule will not impose any additional
reporting or recordkeeping requirements
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on either small or large melon handlers.
As with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. In addition, as noted in
the initial regulatory flexibility analysis,
USDA has not identified any relevant
Federal rules that duplicate, overlap or
conflict with this rule.

Further, the Committee’s meeting was
widely publicized throughout the melon
industry and all interested persons were
invited to attend the meeting and
participate in Committee deliberations.
Like all Committee meetings, the
September 16, 2004, meeting was a
public meeting and all entities, both
large and small, were able to express
their views on this issue.

An interim final rule concerning this
action was published in the Federal
Register on November 26, 2004. Copies
of the rule were mailed by the
Committee’s staff to all Committee
members and melon handlers. In
addition, the rule was made available
through the Internet by USDA and the
Office of the Federal Register. That rule
provided for a 60-day comment period
which ended January 25, 2005. One
comment was received during that
period. The comment concerned melon
imports from Mexico and is, therefore,
not applicable to this rulemaking action
because the South Texas melon
marketing order does not impact melon
imports. The comment also stated that
the Committee should be disbanded.
The Committee is authorized under the
marketing order and the Act. No
changes are made as a result of the
comment.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

After consideration of all relevant
material presented, including the
Committee’s recommendation, and
other information, it is found that the
regulations suspended in this final rule,
which adopts, without change, the
interim final rule, as published in the
Federal Register (69 FR 68761,
November 26, 2004), no longer tend to
effectuate the declared policy of the Act.

List of Subjects in 7 CFR Part 979

Marketing agreements, Melons,
Reporting and recordkeeping
requirements.

PART 979—MELONS GROWN IN
SOUTH TEXAS

n Accordingly, the interim final rule
amending 7 CFR part 979 which was
published at 69 FR 68761 on November
26, 2004, is adopted as a final rule
without change.

Dated: February 16, 2005.
Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 05-3389 Filed 2—-22-05; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 985
[Docket No. FV04-985-2 IFR-A]

Marketing Order Regulating the
Handling of Spearmint Oil Produced in
the Far West; Revision of the Salable
Quantity and Allotment Percentage for
Class 3 (Native) Spearmint Oil for the
2004-2005 Marketing Year

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule amends a prior
interim final rule that increased the
quantity of Class 3 (Native) spearmint
oil produced in the Far West that
handlers may purchase from, or handle
for, producers during the 2004—2005
marketing year. The prior interim final
rule increased the Native spearmint oil
salable quantity from 773,474 pounds to
1,095,689 pounds, and the allotment
percentage from 36 percent to 51
percent. This rule increases the Native
spearmint oil salable quantity by an
additional 171,873 pounds from
1,095,689 pounds to 1,267,562 pounds,
and the allotment percentage by an
additional 8 percent from 51 percent to
59 percent. The Spearmint Oil
Administrative Committee (Committee),
the agency responsible for local
administration of the marketing order
for spearmint oil produced in the Far
West, unanimously recommended this
rule to avoid extreme fluctuations in
supplies and prices and to help
maintain stability in the Far West
spearmint oil market.

DATES: Effective June 1, 2004, through
May 31, 2005; comments received by
April 25, 2005, will be considered prior
to issuance of a final rule.

ADDRESSES: Interested persons are
invited to submit written comments

concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938; e-mail:
moab.docketclerk@usda.gov; or Internet:
http://www.regulations.gov. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be made available for public
inspection in the Office of the Docket
Clerk during regular business hours, or
can be viewed at: http://
www.ams.usda.gov/fv/moab.html.

FOR FURTHER INFORMATION CONTACT:
Susan M. Hiller, Northwest Marketing
Field Office, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1220
SW., Third Avenue, Suite 385, Portland,
Oregon 97204, telephone: (503) 326—
2724, Fax: (503) 326—7440; or George
Kelhart, Technical Advisor, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237;
telephone: (202) 720-2491, Fax: (202)
720-8938.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938, or e-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order No.
985, as amended (7 CFR part 985),
regulating the handling of spearmint oil
produced in the Far West (Washington,
Idaho, Oregon, and designated parts of
Nevada and Utah), hereinafter referred
to as the “order.” The order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “*Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
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parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This rule amends an interim final rule
that was published in the Federal
Register on October 21, 2004 (69 FR
61755). That rule, which was based on
two unanimous Committee
recommendations increased the
quantity of Native spearmint oil that
handlers may purchase from, or handle
for, producers during the 2004-2005
marketing year, which ends on May 31,
2005. Pursuant to authority contained in
88§985.50, 985.51, and 985.52 of the
order, at its September 13, 2004,
meeting, the Committee unanimously
recommended that the allotment
percentage for Native spearmint oil for
the 2004-2005 marketing year be
increased by 12 percent from 36 percent
to 48 percent. The Committee held
another meeting on October 6, 2004,
where, based on an unanticipated
increase in demand, they unanimously
recommended that the allotment
percentage for Native spearmint oil for
the 2004-2005 marketing year be
increased by an additional 3 percent
from 48 percent to 51 percent.
Specifically, that rule increased the
salable quantity from 773,474 pounds to
1,095,689 pounds, and the allotment
percentage from 36 percent to 51
percent for Native spearmint oil for the
2004-2005 marketing year.

This amended interim final rule,
which is based on a unanimous
Committee recommendation made at a
meeting on January 20, 2005, increases
the salable quantity an additional
171,873 pounds from 1,095,689 pounds
to 1,267,562 pounds, and the allotment
percentage an additional 8 percent from
51 percent to 59 percent for Native
spearmint oil for the 2004-2005
marketing year.

The initial salable quantity and
allotment percentages for Scotch and
Native spearmint oils for the 2004-2005
marketing year were recommended by
the Committee at its October 8, 2003,

meeting. The Committee recommended
salable quantities of 766,880 pounds
and 773,474 pounds, and allotment
percentages of 40 percent and 36
percent, respectively, for Scotch and
Native spearmint oils. A proposed rule
was published in the Federal Register
on January 23, 2004 (69 FR 3272).
Comments on the proposed rule were
solicited from interested persons until
February 23, 2004. No comments were
received. Subsequently, a final rule
establishing the salable quantities and
allotment percentages for Scotch and
Native spearmint oils for the 2004—2005
marketing year was published in the
Federal Register on March 22, 2004 (69
FR 13213). Subsequently, an interim
final rule made more Native spearmint
oil available for the 2004—2005
marketing year. This rule was published
in the Federal Register on October 21,
2004 (69 FR 61755). No timely
comments were received in response to
the interim final rule.

The salable quantity is the total
guantity of each class of oil that
handlers may purchase from, or handle
for, producers during a marketing year.
The total salable quantity is divided by
the total industry allotment base to
determine an allotment percentage.
Each producer is allotted a share of the
salable quantity by applying the
allotment percentage to the producer’s
individual allotment base for the
applicable class of spearmint oil.

Taking into consideration the
following discussion on adjustments to
the Native spearmint oil salable
quantity, the 2004—2005 marketing year
salable quantity of 1,095,689 pounds
will therefore be increased to 1,267,562
pounds.

The original total industry allotment
base for Native spearmint oil for the
2004-2005 marketing year was
established at 2,148,539 pounds and
was revised at the beginning of the
2004-2005 marketing year to 2,148,410
pounds to reflect a 2003—2004
marketing year loss of 129 pounds of
base due to non-production of some
producers’ total annual allotments.
When the revised total allotment base of
2,148,410 pounds is applied to the
originally established allotment
percentage of 36 percent, the 2004—2005
marketing year salable quantity of
773,474 pounds is effectively modified
to 773,428 pounds.

By increasing the salable quantity and
allotment percentage, this amended
interim final rule makes an additional
amount of Native spearmint oil
available by releasing oil from the
reserve pool. When applied to each
individual producer, the 8 percent
allotment percentage increase allows

each producer to take up to an amount
equal to 8 percent of their allotment
base from their Native spearmint oil
reserve. This action makes an additional
118,990 pounds of Native spearmint oil
available to the market.

The following table summarizes the
Committee recommendation:

Native Spearmint Oil Recommendation

(A) Estimated 2004-2005 Allotment
Base—2,148,539 pounds. This is the
estimate that the original 2004—-2005
Native spearmint oil salable quantity
and allotment percentage was based on.

(B) Revised 2004—-2005 Allotment
Base—2,148,410 pounds. This is 129
pounds less than the estimated
allotment base of 2,148,539 pounds.
This is less because some producers
failed to produce all of their 2003—2004
allotment.

(C) Initial 2004—-2005 Allotment
Percentage—36 percent. This was
recommended by the Committee on
October 8, 2003.

(D) Initial 2004-2005 Salable
Quantity—773,474. This figure is 36
percent of 2,148,539 pounds.

(E) Initial Adjustment to the 2004—
2005 Salable Quantity—773,428
pounds. This figure reflects the salable
quantity initially available after the
beginning of the 2004—-2005 marketing
year due to the 129 pound reduction in
the industry allotment base to 2,148,410
pounds.

(F) First Revised Increase in
Allotment Percentage—15 percent. The
Committee recommended a 12 percent
increase at its September 13, 2004,
meeting and an additional 3 percent
increase at its October 6, 2004, meeting,
for a total increase of 15 percent which
was effective on October 21, 2004.

(G) Second Revised Increase in
Allotment Percentage—8 percent. This
was recommended by the Committee on
January 20, 2005.

(H) First Revised 2004—-2005
Allotment Percentage—51 percent. This
figure was derived by adding the first
revised increase of 15 percent to the
initial 2004—-2005 allotment percentage
of 36 percent.

(I) Second Revised 2004-2005
Allotment Percentage—59 percent. This
figure was derived by adding the 8
percent to the first revised 2004—2005
allotment percentage of 51 percent.

(J) First Revised Calculated 2004—
2005 Salable Quantity—1,095,689
pounds. This figure is 51 percent of the
revised 2004-2005 allotment base of
2,148,410 pounds.

(K) Second Revised Calculated 2004—
2005 Salable Quantity—1,267,562
pounds. This figure is 59 percent of the
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revised 2004-2005 allotment base of
2,148,410 pounds.

(L) First Revised Computed Increase
in the 2004-2005 Salable Quantity—
322,262 pounds. This figure is 15
percent of the revised 2004—2005
allotment base of 2,148,410 pounds.

(M) Second Revised Computed
Increase in the 2004-2005 Salable
Quantity—171,873 pounds. This figure
is 8 percent of the revised 2004—-2005
allotment base of 2,148,410 pounds.

In making this second revision
recommendation, the Committee
considered all available information on
price, supply, and demand. The
Committee also considered reports and
other information from handlers and
producers in attendance at the meeting
and the report given by the Committee
manager from handlers and producers
who were not in attendance. The 2004—
2005 marketing year began on June 1,
2004. Handlers have reported purchases
of 1,055,641 pounds of Native spearmint
oil for the period of June 1, 2004,
through January 20, 2005. This amount
exceeds the five-year average of 852,259
pounds for this period by 203,352
pounds. On average, handlers indicated
that the estimated total demand for the
2004-2005 marketing year could range
from a minimum of 1,212,000 pounds to
as much as 1,242,000 pounds. This
amount exceeds the five-year average for
an entire marketing year of 973,456
pounds by as little as 238,544 pounds
and as much as 268,544 pounds.
Therefore, based on past history, the
industry may not be able to meet market
demand without this increase. When the
Committee made its initial
recommendation for the establishment
of the Native spearmint oil salable
quantity and allotment percentage for
the 2004-2005 marketing year, it had
anticipated that the year would end
with an ample available supply.

Based on its analysis of available
information, USDA has determined that
the salable quantity and allotment
percentage for Native spearmint oil for
the 2004-2005 marketing year should be
increased to 1,267,562 pounds and 59
percent, respectively.

This amended rule further relaxes the
regulation of Native spearmint oil and
will allow for market needs and
improve producer returns. In
conjunction with the issuance of this
rule, the Committee’s revised marketing
policy statement for the 2004—2005
marketing year has been reviewed by
USDA. The Committee’s marketing
policy statement, a requirement
whenever the Committee recommends
implementing volume regulations or
recommends revisions to existing
volume regulations, meets the intent of

§985.50 of the order. During its
discussion of revising the 2004-2005
salable quantities and allotment
percentages, the Committee considered:
(1) The estimated quantity of salable oil
of each class held by producers and
handlers; (2) the estimated demand for
each class of oil; (3) prospective
production of each class of oil; (4) total
of allotment bases of each class of oil for
the current marketing year and the
estimated total of allotment bases of
each class for the ensuing marketing
year; (5) the quantity of reserve oil, by
class, in storage; (6) producer prices of
oil, including prices for each class of oil;
and (7) general market conditions for
each class of oil, including whether the
estimated season average price to
producers is likely to exceed parity.
Conformity with USDA’s “Guidelines
for Fruit, Vegetable, and Specialty Crop
Marketing Orders” has also been
reviewed and confirmed.

The increase in the Native spearmint
oil salable quantity and allotment
percentage allows for anticipated market
needs for this class of oil. In
determining anticipated market needs,
consideration by the Committee was
given to historical sales, and changes
and trends in production and demand.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 8 handlers of
spearmint oil who are subject to
regulation under the marketing order
and approximately 98 producers of
Class 3 (Native) spearmint oil in the
regulated area. Small agricultural
service firms are defined by the Small
Business Administration (SBA) (13 CFR
121.201) as those having annual receipts
of less than $5,000,000, and small
agricultural producers are defined as
those having annual receipts of less than
$750,000.

Based on SBA'’s definition of small
entities, the Committee estimates that 2
of the 8 handlers regulated by the order

could be considered small entities. Most
of the handlers are large corporations
involved in the international trading of
essential oils and the products of
essential oils. In addition, the
Committee estimates that 15 of the 98
Native spearmint oil producers could be
classified as small entities under the
SBA definition. Thus, a majority of
handlers and producers of Far West
spearmint oil may not be classified as
small entities.

The Far West spearmint oil industry
is characterized by producers whose
farming operations generally involve
more than one commodity, and whose
income from farming operations is not
exclusively dependent on the
production of spearmint oil. A typical
spearmint oil-producing operation has
enough acreage for rotation such that
the total acreage required to produce the
crop is about one-third spearmint and
two-thirds rotational crops. Thus, the
typical spearmint oil producer has to
have considerably more acreage than is
planted to spearmint during any given
season. Crop rotation is an essential
cultural practice in the production of
spearmint oil for weed, insect, and
disease control. To remain economically
viable with the added costs associated
with spearmint oil production, most
spearmint oil-producing farms fall into
the SBA category of large businesses.

Small spearmint oil producers
generally are not as extensively
diversified as larger ones and as such
are more at risk to market fluctuations.
Such small producers generally need to
market their entire annual crop and do
not have the luxury of having other
crops to cushion seasons with poor
spearmint oil returns. Conversely, large
diversified producers have the potential
to endure one or more seasons of poor
spearmint oil markets because income
from alternate crops could support the
operation for a period of time. Being
reasonably assured of a stable price and
market provides small producing
entities with the ability to maintain
proper cash flow and to meet annual
expenses. Thus, the market and price
stability provided by the order
potentially benefit the small producer
more than such provisions benefit large
producers. Even though a majority of
handlers and producers of spearmint oil
may not be classified as small entities,
the volume control feature of this order
has small entity orientation.

This rule amends an interim final rule
that was published in the Federal
Register on October 21, 2004 (69 FR
61755). That rule, which was based on
two unanimous Committee
recommendations, increased the
quantity of Native spearmint oil that
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handlers may purchase from, or handle
for, producers during the 2004-2005
marketing year, which ends on May 31,
2005. Pursuant to authority contained in
§8985.50, 985.51, and 985.52 of the
order, at its September 13, 2004,
meeting, the Committee unanimously
recommended that the allotment
percentage for Native spearmint oil for
the 2004-2005 marketing year be
increased by 12 percent from 36 percent
to 48 percent. The Committee held
another meeting on October 6, 2004,
where, based on an unanticipated
increase in demand, they unanimously
recommended that the allotment
percentage for Native spearmint oil for
the 2004-2005 marketing year be
increased by an additional 3 percent
from 48 percent to 51 percent.
Specifically, that rule increased the
salable quantity from 773,474 pounds to
1,095,689 pounds, and the allotment
percentage from 36 percent to 51
percent for Native spearmint oil for the
2004-2005 marketing year.

This amended interim final rule,
which is based on a unanimous
Committee recommendation made at a
meeting on January 20, 2005, increases
the salable quantity an additional
171,873 pounds from 1,095,689 pounds
to 1,267,562 pounds, and the allotment
percentage an additional 8 percent from
51 percent to 59 percent for Native
spearmint oil for the 2004-2005
marketing year. This rule relaxes the
regulation of Native spearmint oil and
will allow producers to meet market
needs and improve returns.

An econometric model was used to
assess the impact that volume control
has on the prices producers receive for
their commodity. Without volume
control, spearmint oil markets would
likely be over-supplied, resulting in low
producer prices and a large volume of
oil stored and carried over to the next
crop year. The model estimates how
much lower producer prices would
likely be in the absence of volume
controls.

The recommended salable
percentages, upon which 2004—-2005
producer allotments are based, are 40
percent for Scotch and 59 percent for
Native (a 23 percentage point increase
from the original salable percentage of
36 percent). Without volume controls,
producers would not be limited to these
allotment levels, and could produce and
sell additional spearmint. The
econometric model estimated a $1.35
decline in the season average producer
price per pound (from both classes of
spearmint oil) resulting from the higher
guantities that would be produced and
marketed if volume controls were not
used (i.e., if the salable percentages were

set at 100 percent). A previous price
decline estimate of $1.71 per pound was
based on the 2004-2005 salable
percentages (40 percent for Scotch and
36 percent for Native) published in the
Federal Register on March 22, 2004 (69
FR 13213).

The 2003 Far West producer price for
both classes of spearmint oil was $9.50
per pound, which is below the average
of $11.33 for the period of 1980 through
2002, based on National Agricultural
Statistics Service data. The surplus
situation for the spearmint oil market
that would exist without volume
controls in 2004—-2005 also would likely
dampen prospects for improved
producer prices in future years because
of the buildup in stocks.

The use of volume controls allows the
industry to fully supply spearmint oil
markets while avoiding the negative
consequences of over-supplying these
markets. The use of volume controls is
believed to have little or no effect on
consumer prices of products containing
spearmint oil and will not result in
fewer retail sales of such products.

Based on projections available at the
meetings, the Committee considered
alternatives to the 8 percent increase.
The Committee not only considered
leaving the salable quantity and
allotment percentage unchanged, but
also looked at various increases ranging
from 7 percent to 10 percent. The
Committee reached its recommendation
to increase the salable quantity and
allotment percentage for Native
spearmint oil after careful consideration
of all available information, and
believes that the level recommended
will achieve the objectives sought.
Without the increase, the Committee
believes the industry would not be able
to meet market needs.

This rule will not impose any
additional reporting or recordkeeping
requirements on either small or large
spearmint oil handlers. As with all
Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies.

In addition, USDA has not identified
any relevant Federal rules that
duplicate, overlap or conflict with this
rule.

Further, the Committee meetings were
widely publicized throughout the
spearmint oil industry and all interested
persons were invited to attend the
meetings and participate in Committee
deliberations. Like all Committee
meetings, the September 13, 2004,
October 6, 2004, and the January 20,
2005, meetings were public meetings
and all entities, both large and small,

were able to express their views on this
issue.

Finally, interested persons are invited
to submit information on the regulatory
and informational impacts of this action
on small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

This rule invites comments on a
revision to the salable quantity and
allotment percentage for Native
spearmint oil for the 2004—-2005
marketing year. A 60-day comment
period is provided. Any comments
received will be considered prior to
finalization of this rule.

After consideration of all relevant
material presented, including the
Committee’s recommendation, and
other information, it is found that this
amended interim final rule, as
hereinafter set forth, will tend to
effectuate the declared policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) This rule increases the
quantity of Native spearmint oil that
may be marketed during the marketing
year which ends on May 31, 2005; (2)
the current quantity of Native spearmint
oil may be inadequate to meet demand
for the remainder of the marketing year,
thus making the additional oil available
as soon as is practicable is beneficial to
both handlers and producers; (3) the
Committee unanimously recommended
these changes at public meetings and
interested parties had an opportunity to
provide input; and (4) this rule provides
a 60-day comment period and any
comments received will be considered
prior to finalization of this rule.

List of Subjects in 7 CFR Part 985

Marketing agreements, Oils and fats,
Reporting and recordkeeping
requirements, Spearmint oil.

n For the reasons set forth in the
preamble, 7 CFR part 985 is amended as
follows:
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PART 985—MARKETING ORDER
REGULATING THE HANDLING OF
SPEARMINT OIL PRODUCED IN THE
FAR WEST

n 1. The authority citation for 7 CFR part
985 continues to read as follows:

Authority: 7 U.S.C. 601-674.

n 2.1n §985.223, paragraph (b) is revised
to read as follows:

(Note: This section will not appear in the
annual Code of Federal Regulations.)

§985.223 Salable quantities and allotment
percentages—2004—2005 marketing year.
* * * * *

(b) Class 3 (Native) oil—a salable
quantity of 1,267,562 pounds and an
allotment percentage of 59 percent.

Dated: February 16, 2005.

Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 05-3480 Filed 2—-18-05; 9:05 am]
BILLING CODE 3410-02-P

DEPARTMENT OF ENERGY
10 CFR Part 824

[Docket No. SO-RM—-00-01]

RIN 1992-AA28

Procedural Rules for the Assessment
of Civil Penalties for Classified
Information Security Violations;
Correction

AGENCY: Office of Security, Department
of Energy.

ACTION: Final rule; correction.

SUMMARY: The Department of Energy
published a final rule on January 26,
2005, establishing 10 CFR Part 824 to
implement section 234B of the Atomic
Energy Act of 1954. This document
corrects an inadvertent omission in one
sentence of the final rule.

DATES: This final rule is effective on
February 25, 2005.

FOR FURTHER INFORMATION CONTACT:
Geralyn Praskievicz, (202) 586—-4451 or,
JoAnn Williams, (202) 586-6899.

SUPPLEMENTARY INFORMATION: This
document makes a correction to a final
rule that was published in the Federal
Register on January 26, 2005 (67 FR
3599).

In rule document FR Doc. 05-1303,
appearing on page 3599, in the issue of
Wednesday, January 26, 2005, the
following correction is made.

PART 824—[CORRECTED]

§824.2 [Corrected]

n Beginning on page 3607, in the third
column, 8824.2(c) is corrected to read as
follows:

* * * * *

(c) Individual employees. No civil
penalty may be assessed against an
individual employee of a contractor or
any other entity which enters into an
agreement with DOE.

Issued in Washington, DC, on February 16,
2005.

Glenn S. Podonsky,

Director, Office of Security and Safety
Performance Assurance.

[FR Doc. 05-3423 Filed 2—-22-05; 8:45 am]
BILLING CODE 6450-01-P

FEDERAL RESERVE SYSTEM

12 CFR Part 229
[Regulation CC; Docket No. R—1224]

Availability of Funds and Collection of
Checks

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule; technical
amendment.

SUMMARY: The Board of Governors is
amending appendix A of Regulation CC
to delete the reference to the Detroit
branch office of the Federal Reserve
Bank of Chicago and reassign the
Federal Reserve routing symbols
currently listed under that office to the
head office of the Federal Reserve Bank
of Cleveland and delete the reference to
the Houston branch office of the Federal
Reserve Bank of Dallas and reassign the
routing numbers listed under that office
to the head office of that Reserve Bank.
These amendments will ensure that the
information in appendix A accurately
describes the actual structure of check
processing operations within the
Federal Reserve System.

DATES: The amendments to appendix A
under the Fourth and Seventh Federal
Reserve Districts (Federal Reserve Banks
of Cleveland and Chicago) are effective
on April 16, 2005. The amendments to
appendix A under the Eleventh Federal
Reserve District (Federal Reserve Bank
of Dallas) are effective on April 23,
2005.

FOR FURTHER INFORMATION CONTACT: Jack
K. Walton Il, Assistant Director (202)
452-2660, or Joseph P. Baressi, Senior
Financial Services Analyst (202) 452—
3959, Division of Reserve Bank
Operations and Payment Systems; or

Adrianne G. Threatt, Counsel (202) 452—
3554, Legal Division. For users of
Telecommunications Devices for the
Deaf (TDD) only, contact (202) 263—
4869.

SUPPLEMENTARY INFORMATION: Regulation
CC establishes the maximum period a
depositary bank may wait between
receiving a deposit and making the
deposited funds available for
withdrawal.® A depositary bank
generally must provide faster
availability for funds deposited by a
local check than by a nonlocal check. A
check drawn on a bank is considered
local if it is payable by or at a bank
located in the same Federal Reserve
check processing region as the
depositary bank. A check drawn on a
nonbank is considered local if it is
payable through a bank located in the
same Federal Reserve check processing
region as the depositary bank. Checks
that do not meet the requirements for
local checks are considered nonlocal.

Appendix A to Regulation CC
contains a routing number guide that
assists banks in identifying local and
nonlocal banks and thereby determining
the maximum permissible hold periods
for most deposited checks. The
appendix includes a list of each Federal
Reserve check processing office and the
first four digits of the routing number,
known as the Federal Reserve routing
symbol, of each bank that is served by
that office for check processing
purposes. Banks whose Federal Reserve
routing symbols are grouped under the
same office are in the same check
processing region and thus are local to
one another.

As explained in detail in the Board’s
final rule published in the Federal
Register on September 28, 2004, the
Federal Reserve Banks have decided to
reduce further the number of locations
at which they process checks.2 The
amendments set forth in this notice are
part of a series of appendix A
amendments related to that decision,
and the Board will issue separate
notices for each phase of the
restructuring.3

As part of the restructuring process,
the Detroit branch office of the Federal

1For purposes of Regulation CC, the term “bank”
refers to any depository institution, including
commercial banks, savings institutions, and credit
unions.

2See 69 FR 57837, September 28, 2004.

3In addition to the general advance notice of
future amendments provided by the Board, and the
Board’s notices of final amendments, the Reserve
Banks are striving to inform affected depository
institutions of the exact date of each office
transition at least 120 days in advance. The Reserve
Banks’ communications to affected depository
institutions are available at http://
www.frbservices.org.
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Reserve Bank of Chicago will cease
processing checks on April 16, 2005,
and banks with routing symbols
currently assigned to that office for
check processing purposes will be
reassigned to the Federal Reserve Bank
of Cleveland’s head office. The Houston
branch office of the Federal Reserve
Bank of Dallas will cease processing
checks on April 23, 2005, and banks
with routing symbols currently assigned
to that office for check processing
purposes will be reassigned to the
Federal Reserve Bank of Dallas’s head
office. As a result of these changes,
some checks that are drawn on and
deposited at banks located in the
affected check processing regions and
that currently are nonlocal checks will
become local checks subject to faster
availability schedules. Because the
Cleveland check processing region will
serve banks located in more than one
Federal Reserve District, banks located
in the expanded Cleveland check
processing region cannot determine that
a check is nonlocal solely because the
paying bank for that check is located in
another Federal Reserve district.

To assist banks in identifying local
and nonlocal banks, the Board
accordingly is amending the lists of
routing symbols associated with the
Federal Reserve Banks of Cleveland,
Chicago, and Dallas to conform to the
transfer of operations (1) from the
Chicago Reserve Bank’s Detroit branch
office to the Cleveland Reserve Bank’s
head office and (2) from the Dallas
Reserve Bank’s Houston branch office to
that Reserve Bank’s head office. To
coincide with the effective date of the
underlying check processing changes,
the amendments affecting the Federal
Reserve Banks of Cleveland and Chicago
are effective April 16, 2005, and the
amendments affecting the Federal
Reserve Bank of Dallas are effective
April 23, 2005. The Board is providing
advance notice of these amendments to
give affected banks ample time to make
any needed processing changes. The
advance notice also will enable affected
banks to amend their availability
schedules and related disclosures, if
necessary, and provide their customers
with notice of these changes.4 The
Federal Reserve routing symbols
assigned to all other Federal Reserve
branches and offices will remain the
same at this time. The Board of
Governors, however, intends to issue
similar notices at least sixty days prior
to the elimination of check operations at

4 Section 229.18(e) of Regulation CC requires that
banks notify account holders who are consumers
within 30 days after implementing a change that
improves the availability of funds.

some other Reserve Bank offices, as
described in the September 2004
Federal Register document.

Administrative Procedure Act

The Board has not followed the
provisions of 5 U.S.C. 553(b) relating to
notice and public participation in
connection with the adoption of this
final rule. The revisions to the appendix
are technical in nature, and the routing
symbol revisions are required by the
statutory and regulatory definitions of
‘“‘check-processing region.” Because
there is no substantive change on which
to seek public input, the Board has
determined that the § 553(b) notice and
comment procedures are unnecessary.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3506;
5 CFR 1320 Appendix A.1), the Board
has reviewed the final rule under
authority delegated to the Board by the
Office of Management and Budget.
These technical amendments to
appendix A of Regulation CC will (1)
delete the reference to the Detroit
branch office of the Federal Reserve
Bank of Chicago and reassign the
routing symbols listed under that office
to the head office of the Federal Reserve
Bank of Cleveland and (2) delete the
reference to the Houston branch office
of the Federal Reserve Bank of Dallas
and reassign the routing symbols listed
under that office to the Dallas Reserve
Bank’s head office. The depository
institutions that are located in the
affected check processing regions and
that include the routing numbers in
their disclosure statements would be
required to notify customers of the
resulting change in availability under
§229.18(e). However, because all
paperwork collection procedures
associated with Regulation CC already
are in place, the Board anticipates that
no additional burden will be imposed as
a result of this rulemaking.

12 CFR Chapter 11
List of Subjects in 12 CFR Part 229

Banks, Banking, Reporting and
recordkeeping requirements.

Authority and Issuance

n For the reasons set forth in the
preamble, the Board is amending 12 CFR
part 229 to read as follows:

PART 229—AVAILABILITY OF FUNDS
AND COLLECTION OF CHECKS
(REGULATION CC)

n 1. The authority citation for part 229
continues to read as follows:

Authority: 12 U.S.C. 4001-4010, 12 U.S.C.
5001-5018.

n 2. The Fourth, Seventh, and Eleventh
Federal Reserve District routing symbol
lists in appendix A are revised to read as
follows:

Appendix A to Part 229—Routing
Number Guide to Next-Day Availability
Check and Local Checks

* * * * *

Fourth Federal Reserve District

[Federal Reserve Bank of Cleveland]

Head Office
0410 2410
0412 2412
0430 2430
0432 2432
0433 2433
0434 2434
0720 2720
0724 2724
Cincinnati Branch
0420 2420
0421 2421
0422 2422
0423 2423
0515 2515
0519 2519
0740 2740
0749 2749
0813 2813
0830 2830
0839 2839
0863 2863
Columbus Office
0440 2440
0441 2441
0442 2442

* * * * *

Seventh Federal Reserve District

[Federal Reserve Bank of Chicago]

Head Office

0710 2710
0711 2711
0712 2712
0719 2719
0750 2750
0759 2759
Des Moines Office
0730 2730
0739 2739
1040 3040
1041 3041
1049 3049

* * * * *

Eleventh Federal Reserve District

[Federal Reserve Bank of Dallas]

Head Office

1110 3110
1111 3111
1113 3113
1119 3119
1120 3120
1122 3122
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1123 3123
1130 3130
1131 3131
1140 3140
1149 3149
1163 3163
* * * * *

By order of the Board of Governors of the
Federal Reserve System, acting through the
Secretary of the Board under delegated
authority, February 16, 2005.

Robert deV. Frierson,
Deputy Secretary of the Board.

[FR Doc. 05-3419 Filed 2—-22-05; 8:45 am]
BILLING CODE 6210-01-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 736, 752, and 764
[Docket No. 050208029-5029-01]
RIN 0694-AD43

Denied Persons and Specially
Designated Nationals

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.

SUMMARY: This final rule removes all
reference in the Export Administration
Regulations (EAR) to the supplement
containing the list of persons denied
export privileges (“‘Denied Persons List”
(DPL)) because no such supplement
exists in the Code of Federal
Regulations. In the past, such a
supplement has been included only in
the unofficial loose-leaf version of the
EAR that is available by subscription
from the U.S. Government Printing
Office. In addition, the Bureau of
Industry and Security provides notice to
the public that it is discontinuing its
practice of including in the loose-leaf
version of the EAR both the DPL and the
“Specially Designated Nationals and
Blocked Persons’ (SDN) List. Revisions
to the DPL and SDN List are issued on
such a frequent basis as to make the
quarterly, hard-copy versions of the lists
included in the loose-leaf version of the
EAR inaccurate. The removal of the DPL
and SDN List from the loose-leaf version
of the EAR will minimize any potential
that parties might rely on an outdated
list of persons denied export privileges
under the EAR.

DATES: Effective Date: This rule is
effective February 23, 2005.

ADDRESSES: Although there is no official
comment period, you may submit
comments, identified by RIN 0694-
ADA43, by any of the following methods:

e E-mail: mcohen@bis.doc.gov.
Include “RIN 0694—-AD43" in the
subject line of the message.

e Fax: 202-482-3355.

e Mail or Hand Delivery/Courier: U.S.
Department of Commerce, Bureau of
Industry and Security, Regulatory Policy
Division, 14th & Pennsylvania Avenue,
NW., Room 2705, Washington, DC
20230, ATTN: 0694—-AD43.

Send a copy of any comments that
concern information collection
requirements to Dave Rostker, OMB
Desk Officer, New Executive Office
Building, 725 17th Street, NW.,
Washington, DC 20503; and to the
Office of Administration, Bureau of
Industry and Security, Department of
Commerce, 14th and Pennsylvania
Avenue, NW., Room 6092, Washington,
DC 20230.

FOR FURTHER INFORMATION CONTACT:
Marcus Cohen, Regulatory Policy
Division, Office of Exporter Services,
Bureau of Industry and Security,
Telephone: (202) 482—-2440.
SUPPLEMENTARY INFORMATION: In the
unofficial loose-leaf version of the
Export Administration Regulations
(EAR) that is available by subscription
from the U.S. Government Printing
Office, the Bureau of Industry and
Security (BIS) currently publishes, on a
quarterly basis, the list of persons
denied export privileges pursuant to
Parts 764 and 766 of the EAR (“‘Denied
Persons List” (DPL)) and a copy of the
“Specially Designated Nationals and
Blocked Persons” (SDN) List, which is
published by the U.S. Treasury
Department, Office of Foreign Assets
Control (OFAC). In the loose-leaf edition
of the EAR, the DPL and the SDN List
have been designated as Supplements
No. 2 and 3, respectively, to Part 764.
However, no such supplements exist in
the Code of Federal Regulations, Title
15 Part 764.

Orders affecting export privileges
under the EAR and revisions to the SDN
List are issued on such a frequent basis
as to make the quarterly, hard-copy
versions of the DPL and the SDN List
inaccurate. As such, BIS is
discontinuing quarterly reprints of these
lists in the loose-leaf edition of the EAR.
The removal of these lists from the
loose-leaf edition of the EAR will
minimize any potential that parties to a
transaction might rely on an outdated
list of persons denied export privileges
under the EAR. BIS maintains a current
compilation of persons denied export
privileges under the EAR on its Web
site, and OFAC maintains a current list
of specially designated nationals on its
Web site. Export privileges are denied
by written order of the Department of

Commerce; such orders are published in
the Federal Register. These orders are
the official source of information about
denied persons, and are controlling
documents in accordance with their
terms.

This rule removes from 8§ 736.2(b)(4)(i)
and paragraph (a)(1) of Supplement No.
1 to Part 764 language stating that BIS
provides the DPL in the loose-leaf
edition of the EAR. This rule also
revises § 736.2(a)(3) to clarify that, with
respect to the end-user, General
Prohibition Four (8 736.2(b)(4)) and
Supplement No. 1 to Part 764 of the
EAR should be consulted for references
to persons with whom transactions may
not be permitted, and General
Prohibition Five (§ 736.2(b)(5)) should
be consulted for references to end-users
for whom an export or reexport license
may be required. General Prohibition
Four prohibits actions that are
prohibited by a denial order issued
under Part 766 of the EAR. General
Prohibition Five prohibits any exports
and reexports to an end-user prohibited
by Part 744 of the EAR, which contains
end-user and end-use based controls.
Supplement No. 1 to Part 764 describes
denial orders, which prohibit certain
transactions with named parties
involving items that are subject to the
EAR. Supplement No. 1 to Part 764 also
references the list of persons denied
export privileges.

This rule also makes necessary
conforming changes by removing
references to Supplement No. 2 to Part
764 from 88 752.11(c)(3), 752.11(c)(4),
and 752.12(a). Finally, this rule revises
8§ 752.9(a)(3)(ii)(G) and 752.12(a) by
removing the procedural requirement of
distributing and retaining copies of the
DPL. Instead, each Special
Comprehensive License (SCL) holder
and each consignee must maintain a
record of its procedures for screening
transactions to prevent violations of
orders denying export privileges. By
making this requirement functional and
results-oriented, this revision will
increase the effectiveness of screening
and reduce the burden on SCL holders
and consignees.

Although the Export Administration
Act expired on August 20, 2001,
Executive Order 13222 of August 17,
2001 (3 CFR, 2001 Comp., p. 783
(2002)), as extended most recently by
the Notice of August 6, 2004, (69 FR
48763 (August 10, 2004)) continues the
Regulations in effect under the
International Emergency Economic
Powers Act.
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Rulemaking Requirements

1. This final rule has been determined
to be not significant for purposes of E.O.
12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor shall any person be
subject to a penalty for failure to comply
with a collection of information, subject
to the requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501,
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This rule
involves a collection of information
subject to the PRA. This collection has
been approved by OMB under control
number 0694-0088, ‘“‘Multi-Purpose
Application,” which carries a burden
hour estimate of 58 minutes for a
manual or electronic submission. Send
comments regarding these burden
estimates or any other aspect of these
collections of information, including
suggestions for reducing the burden, to
Dave Rostker, OMB Desk Officer, New
Executive Office Building, 725 17th
Street, NW., Washington, DC 20503; and
to the Office of Administration, Bureau
of Industry and Security, Department of
Commerce, 14th and Pennsylvania
Avenue, NW., Room 6092, Washington,
DC 20230.

3. This rule does not contain policies
with Federalism implications as that
term is defined under E.O. 13132.

4. The Department finds that there is
good cause under 5 U.S.C. 553(b)(B) to
waive the provisions of the
Administrative Procedure Act requiring
a notice of proposed rulemaking and the
opportunity for public comment. This
rule makes changes to Parts 736, 752,
and 764 of the EAR that are non-
substantive and do not affect the rights
or obligations of the public. This rule
removes references in the EAR to the
DPL and notifies the public that it BIS
is discontinuing its practice of including
the DPL and SDN List in the loose-leaf
version of the EAR. Because these
revisions are not substantive changes to
the EAR, it is unnecessary to provide
notice and opportunity for public
comment. In addition, because this is
not a substantive rule, the delay in
effective date pursuantto 5 U.S.C.
553(d)(3) is not applicable. No other law
requires that a notice of proposed
rulemaking and an opportunity for
public comment be given for this rule.
Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule under the
Administrative Procedure Act or by any
other law, the analytical requirements of

the Regulatory Flexibility Act (5 U.S.C.
601 et seq.) are not applicable.
Therefore, this regulation is issued in
final form.

List of Subjects

15 CFR Part 736
Exports, Foreign trade.

15 CFR Part 752

Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements.

15 CFR Part 764

Administrative practice and
procedure, Exports, Law enforcement,
Penalties.

n Accordingly, parts 736, 752, and 764 of
the Export Administration Regulations
(15 CFR parts 730-799) are amended, as
follows:

PART 736—[AMENDED]

n 1. The authority citation for 15 CFR
part 736 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 2151 (note),
Pub. L. 108-175; E.O. 12938, 59 FR 59099,

3 CFR, 1994 Comp., p. 950; E.O. 13020, 61
FR 54079, 3 CFR, 1996 Comp. p. 219; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; E.O. 13338, 69 FR 26751, May
13, 2004; Notice of August 6, 2004, 69 FR
48763 (August 10, 2004); Notice of November
4, 2004, 69 FR 64637 (November 8, 2004).

n 2. Section 736.2 is amended by
revising paragraphs (a)(3) and (b)(4)(i), as
follows:

§736.2 General prohibitions and
determination of applicability.

(a) * X *

(3) End-user. The ultimate end user
(see General Prohibition Four
(paragraph (b)(4) of this section) and
Supplement No. 1 to part 764 of the
EAR for references to persons with
whom your transaction may not be
permitted; see General Prohibition Five
(Paragraph (b)(5) of this section) and
part 744 for references to end-users for
whom you may need an export or
reexport license).

* * * * *

(b) * X *

(4) * X *

(i) You may not take any action that
is prohibited by a denial order issued
under part 766 of the EAR,
Administrative Enforcement
Proceedings. These orders prohibit
many actions in addition to direct
exports by the person denied export
privileges, including some transfers
within a single country, either in the
United States or abroad, by other

persons. You are responsible for
ensuring that any of your transactions in
which a person who is denied export
privileges is involved do not violate the
terms of the order. Orders denying
export privileges are published in the
Federal Register when they are issued
and are the legally controlling
documents in accordance with their
terms. BIS also maintains compilations
of persons denied export privileges on
its Web site at http://www.bis.doc.gov.
BIS may, on an exceptional basis,
authorize activity otherwise prohibited
by a denial order. See § 764.3(a)(2) of
the EAR.

* * * * *

PART 752—[AMENDED]

n 3. The authority citation for 15 CFR
part 752 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13020, 61 FR 54079,
3 CFR, 1996 Comp. p. 219; E.O. 13222, 66 FR
44025, 3 CFR, 2001 Comp., p. 783; Notice of
August 6, 2004, 69 FR 48763 (August 10,
2004).

n 4. Section 752.9 is amended by
revising paragraph (a)(3)(ii)(G), as
follows:

§752.9 Action on SCL applications.
a * * *

(3) * * *

(“) * X *

(G) A copy of your procedures for
screening transactions to prevent
violations of orders denying export
privileges under the EAR:

*

* * * *

n 5. Section 752.11 is amended by
revising paragraph (c)(3) and (c)(4), as
follows:

§752.11 Internal Control Programs.
* * * * *
c * * *

(3) A system for timely distribution to
consignees and verification of receipt by
consignees of regulatory materials
necessary to ensure compliance with the
EAR,;

(4) A system for screening
transactions to prevent violations of
orders denying export privileges under
the EAR;

* * * * *

n 6. Section 752.12 is amended by
revising paragraph (a), as follows:

§752.12 Recordkeeping requirements.

(a) SCL holder and consignees. In
addition to the recordkeeping
requirements of part 762 of the EAR, the
SCL holder and each consignee must
maintain copies of manuals, guidelines,
policy statements, internal audit
procedures, reports, and other
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documents making up the ICP of each
party included under an SCL and all
regulatory materials necessary to ensure
compliance with the SCL, such as
relevant changes to the EAR, product
classification, additions, deletions, or
other administrative changes to the SCL,
transmittal letters and consignee’s
confirmations of receipt of these
materials. Each SCL holder and each
consignee must maintain a record of its
procedures for screening transactions to
prevent violations of orders denying
export privileges.

* * * * *

PART 764—[AMENDED]

n 7. The authority citation for 15 CFR

part 764 is revised to read as follows:
Authority: 50 U.S.C. app. 2401 et seq.; 50

U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025,

3 CFR, 2001 Comp., p. 783; Notice of August
6, 2004, 69 FR 48763 (August 10, 2004).

n 8. Supplement No. 1 to Part 764 is
amended by revising the sixth sentence
of paragraph (a)(1), as follows:

Supplement No. 1 to Part 764—
Standard Terms of Orders of Denying
Export Privileges

(a) * X *

(1) * * *BIS provides a list of
persons currently subject to denial
orders on its Web site at http://

www.bis.doc.gov.
* * * * *

Dated: February 14, 2005.
Matthew S. Borman,

Deputy Assistant Secretary for Export
Administration.

[FR Doc. 05-3465 Filed 2—22-05; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF ENERGY
Federal Energy Regulatory

Commission
18 CFR Parts 5, 16, 156, 157, and 385
[Docket No. RM04-9-000; Order No. 653]

Electronic Notification of Commission
Issuances

February 10, 2005.

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission is amending its
regulations to provide for electronic
notification of Commission issuances to
service list recipients. In most instances,
the Commission will now send such

notices by e-mail. This change will
increase the speed with which
participants receive notice, reduce the
Commission’s costs, and provide for
more accurate service lists. Allowance
will be made for participants who are
unable to utilize e-mail. Other revisions
to the Commission’s regulations will
allow it to send electronic notifications
to mailing list recipients once a system
for doing so becomes operational. This
final rule also makes revisions that are
intended to increase the utilization of
electronic forms of service between
participants, and to clarify the
Commission’s regulations to ensure that
documents with certification or
verification requirements may be filed
electronically.

DATES: Effective Date: The rule will
become effective on March 21, 2005.

FOR FURTHER INFORMATION CONTACT:
Wilbur Miller, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426,
(202) 502-8953.

SUPLEMENTARY INFORMATION:

Before Commissioners: Pat Wood, IlI,
Chairman; Nora Mead Brownell, Joseph T.
Kelliher, and Suedeen G. Kelly.

1. On June 23, 2004, the Commission
issued a Notice of Proposed Rulemaking
(NOPR) requesting comments on
proposed revisions to its regulations
regarding service of documents.
Electronic Notification of Commission
Issuances, 107 FERC 9 61,311, FERC
Stats. & Regs. 1 32,574 (2004). The
Commission, in the NOPR, proposed to
begin serving notice of Commission
issuances to persons on service and
mailing lists via e-mail rather than
postal mail, with exemptions for
persons unable to receive notice
electronically. The NOPR also proposed
to make service by electronic means the
standard form of service in Commission
proceedings, and to clarify the
Commission’s regulations to ensure that
documents with signature certification
or verification requirements could be
filed electronically.

l. Background

2. The NOPR’s proposal, which this
Final Rule adopts, was to initiate in
early 2005 an eService program that will
require each person on a service list to
provide an e-mail address, registered
through the Commission’s eRegistration
system, at which that person can receive
notification of Commission issuances.
The Commission views this program as
an important element in its efforts to
reduce the use of paper in compliance
with the Government Paperwork

Elimination Act.® This revision is
intended to provide faster notification to
participants in Commission proceedings
while also reducing the Commission’s
mailing costs.

3. This Final Rule implements the
eService system by amending Rule
20102 to require persons eligible to
receive service to eRegister pursuant to
18 CFR 390.1 (2004). This requirement
applies only to proceedings initiated on
or after March 21, 2005. A person
submitting an initial filing on behalf of
one or more participants will designate
the official contact for those participants
on the service list. That person will,
however, be able to designate additional
contacts who will also be included on
the service list if they are eRegistered.
Persons for whom electronic
notification is impractical may apply for
a waiver and register by a paper form,
as provided in 18 CFR 390.3 (2004).
Such persons will receive postal mail
notification.

4. As a backup in the early stages of
the eService system, the Secretary will
continue to send copies of Commission
issuances by postal mail. This will
continue for three months from the time
this Final Rule becomes effective, after
which notification will be solely by e-
mail to contacts who are fully
eRegistered, unless a waiver or
exemption applies.

5. In addition to service by the
Commission, this final rule adopts the
NOPR'’s proposal to make electronic
service the standard form of service
under Rule 2010(f).2 The Commission is
amending its service rule to provide
that, with the exception of those who
are unable to receive such service,
senders and recipients will serve
documents upon one another by
electronic means unless they agree
otherwise.

6. The Commission will not at this
time be implementing the system,
proposed in the NOPR, of electronic
notification for persons on the
Commission’s various mailing lists. It
will, however, do so in the future. As
explained in the NOPR, the Commission
maintains a variety of mailing lists that
it utilizes to inform potentially affected
persons of certain developments in
proceedings related to hydroelectric
projects and natural gas facilities.
Recipients include state and federal
agencies, elected officials, Indian tribes,
landowners, and other potentially
interested persons and entities. The
Commission intends to institute a
system whereby mailing list recipients

144 U.S.C. 3504.
218 CFR 385.2010 (2004).
318 CFR 385.2010(f) (2004).
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are given the ability to sign up to receive
e-mail notifications of matters in which
they might have an interest. There will
be an option for receipt of postal
notification for persons for whom
electronic notification is impractical.
The Commission will provide further
information to the public once the
manner in which this system will
operate has been established.

7. The Commission is adopting in this
Final Rule the regulatory revisions that
the NOPR proposed to facilitate
electronic notification to mailing list
recipients. These revisions do not place
any requirements on such recipients
and thus can be adopted now, without
need for a further rulemaking once the
Commission has determined the precise
manner in which electronic notification
will work. The Commission is revising
the following sections of 18 CFR:

e §85.4(b)(1)(iii)—Request for
acceleration of license expiration date.

¢ §5.8(e)(3)—Commencement of
proceeding and scoping document, or
approval to use traditional licensing
process or alternative procedures.

e §5.19(c)(2)—Tendering notice and
schedule.

e §16.6(d)(1)(iii)—Notification under
Section 15 of the Federal Power Act.

e 8816.9(d)(1)(iii), (d)(2)(ii)—License
applications under Sections 14 and 15
of the Federal Power Act.

e §156.8—Applications for orders
under Section 7(a) of the Natural Gas
Act.

e §8157.9—Applications for
certificates of public convenience and
necessity and for orders approving
abandonment under Section 7 of the
Natural Gas Act.

8. Finally, the Commission is
adopting the NOPR’s proposal to revise
Rule 2003(c) 4 to provide specifically
that any requirement for certification,
notarization, verification, or any similar
means by which a witness represents
that his statement is true, may be
satisfied through the provisions of 28
U.S.C. 1746. Consequently, a
declaration under penalty of perjury
will suffice for verification purposes.
Under Rule 2005(c),5 the typed
characters of the signer’s name are
sufficient to show that that person
signed an eFiled document. These two
provisions, taken together, will remove
potential barriers to the electronic filing
of documents requiring signature and
verification. The Commission is
requiring, however, that a document
with an original signature be maintained

418 CFR 385.2003(c) (2004).
518 CFR 385.2005(c) (2004).

by the submitter until the relevant
proceeding has been concluded.

I1. Comments and Discussion

9. The Commission received eleven
comments on the NOPR.6 The
commenters were uniformly positive
about the proposal in general and
offered a number of suggestions for
features that they believe will improve
the utility and efficiency of the system.
As explained below, the Commission in
some cases has incorporated these
suggestions in the system that will
become operational by March 21, 2005.
In other cases, the Commission intends
to add the suggested features, or similar
ones, in the future. The eService system
that will be released when this
rulemaking becomes effective will not
be the final iteration, as the Commission
will endeavor on an ongoing basis to
improve all of its information systems in
ways that will add value to the public.
The Commission will make public
announcements as further
enhancements become available. The
comments that the Commission
received, as well as other forms of input
from users of its online systems, will
continue to play an important role in its
efforts to provide information quickly
and efficiently to industry and the
public.

10. Some commenters also requested
clarification or further explanation of
the system’s operation. These comments
also are addressed below.

A. Basic Requirements of eService

11. Several commenters 7 suggest that
the system be designed to serve filings
automatically upon persons included in
the service list. The Commission agrees
that this feature would add considerable
value to the system by making it
unnecessary in most cases for the filer
to serve documents. It will not be
possible to include this feature in the
system by the effective date of this
rulemaking, but the Commission may
add it via a subsequent rulemaking.

12. One of the more difficult issues
presented by the conversion to
electronic service, and one addressed by
many commenters,8 is the question
whether e-mail notifications should link
to a document in the Commission’s

6 Comments are listed in Appendix A.

7 Edison Electric Institute (EEI), p. 7; Spiegel &
McDiarmid, p. 7; Sullivan & Worcester, LLP.
(Sullivan & Worcester), pp. 3-4.

8 FPL Group, Inc. (FPL Group), pp. 2-3; Interstate
Natural Gas Association of America, pp. 1-2;
Miller, Balis & O’Neil, P.C. (Miller, Balis), p. 2;
Missouri Public Service Commission (MPSC), pp.
3-4; NiSource, Inc., pp. 3—4; Spiegel & McDiarmid,
pp. 6, 8-9; Sullivan & Worcester, pp. 2-3; Williston
Basin Interstate Pipeline Company (Williston
Basin), pp. 3-5.

eLibrary database or, instead, contain
the served document as an attachment.
Each solution presents a potential
difficulty: filed documents are not
always available immediately in
eLibrary, and attachments may become
voluminous and overburden a
recipient’s e-mail system, particularly in
a proceeding in which numerous filings
may be due on a specific date.

13. The Commission is revising Rule
2010 to provide that the person
responsible for making service may do
so by sending a link to the document in
the Commission’s eLibrary system or by
alternate means that are reasonably
calculated to make the document
available to the recipients. Service of a
link to eLibrary will be easy to
accomplish. When a document is filed
electronically, the person making the
filing will receive a confirmation e-mail.
The e-mail contains a link to the
document. Even though the document
will not yet be in eLibrary, the same link
will take a viewer to the document once
it is in eLibrary. Therefore, the person
making the filing may simply forward
the confirmation e-mail to the recipients
on the service list. In rare instances,
there may be some delay before a
document becomes available in
eLibrary. The revisions therefore
provide that, where a document does
not become available within two
business days, the sender must provide
service immediately by alternate means.

14. The revised Rule 2010 leaves open
the possibility that participants may
wish to employ means of service other
than links to eLibrary. In many cases,
participants may wish to use means
such as service of documents as
attachments or service of links to web
sites operated by the filing participant.
Although the rule will not require
participants to agree on alternate means
of service, the Commission anticipates
that in most proceedings, participants
will voluntarily settle upon some
mutually acceptable means. Alternate
means of service are being employed
now in many proceedings before the
Commission. In some larger
proceedings, Commission staff currently
is establishing listservs on which parties
may post filings, making them quickly
and conveniently available to all parties
in a proceeding. Available technology
offers numerous means of exchanging
documents quickly and efficiently. The
Commission is loath to constrain the
ability of participants in its proceedings
to take advantage of such technology
and is confident that participants will
cooperate with one another in doing so
to the greatest possible degree.
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15. Several commenters © suggest the
use of standardized language in the
subject line of e-mails for service both
by the Commission and by participants.
Such a requirement would make it
easier for participants to set e-mail
filters to avoid blocking messages
relating to Commission proceedings.
The Commission agrees that such a
requirement is desirable and will
include directions for standardized
subject lines at a prominent location in
the system. Participants will be directed
to include the phrase “*“Document
Service” in the subject line of service e-
mails.

16. One commenter 1° asked that, if it
could do so with little or no delay, the
Commission make this rule effective
with the start of a new docket year,
which would be October 1. The timing
has, however, worked out in such a way
as to make it impractical. The eService
system could not have been functional
by October 1, 2004, and the Commission
does not wish to delay the benefits of
the system until late 2005.

17. One commenter 11 requested that
the “default” for service among
participants be changed to allow
participants to employ electronic
service even without advance agreement
among the participants. The
Commission also received the
suggestion 12 that the service rule be
clarified to state that, where one
participant is unable to receive
electronic service, the remaining
participants may still serve each other
via electronic service. The Commission
agrees with both comments. It is
revising Rule 2010(f) to provide that
service shall be by electronic means
unless the participants otherwise agree,
except where a participant is unable to
receive electronic service. This
provision will not be limited to
proceedings commenced after the
effective date of this Final Rule. In
addition, the revised rule will make
clear that electronic service is still to be
employed among participants who are
able to use it. This is what the
Commission originally intended.

18. One commenter 13 asked how
service of protected documents will be
handled. Currently, the Commission’s
regulations on service do not require
that protected documents be served
electronically, nor do they prohibit it.
The owner of the document retains the
ability to decide whether to transmit it

9 Miller, Balis, p. 3; MPSC, p. 3; Spiegel &
McDiarmid, p. 2; Sullivan & Worcester, pp. 4-5.

10Miller, Balis, p. 4.

11EEl, p. 6.

12EE|, pp. 5-6; Spiegel & McDiarmid, pp. 7-8.

13 Spiegel & McDiarmid, p. 2.

electronically to other participants in a
proceeding. Obviously, in this situation
serving a link to eLibrary will not work,
so participants will have to make other
arrangements. This Final Rule makes no
change on this issue. Participants are
best left to assess for themselves the
risks and benefits of different methods
of transmitting protected information, as
the most desirable method undoubtedly
will vary from case to case.

B. Miscellaneous Features.

19. One commenter 14 states that it has
experienced problems with group
interventions in the Commission’s
electronic filing system. The commenter
reports that placing more than two
representatives on the service list when
filing electronically has been difficult
and that the system does not always
pick up the correct designations of
principals and counsel when members
of a group intervene jointly. This
comment is outside the scope of the
NOPR, but the Commission expects the
new interface for its eFiling system to
resolve this problem.

20. A commenter 15 suggests that the
Commission’s eSubscription system
allow subscription by applicant name.
This comment also is outside the scope
of the NOPR, but a later revision to the
eSubscription system will allow
applicant-name-based subscription.

21. The U.S. Postal Service suggests
that the Commission utilize its
Electronic Postmark (EPM) system to
provide security for its eService system.
The EPM system requires payment of a
fee, however, and the Commission
believes that it can achieve sufficient
levels of security without EPM.

22. Some commenters 16 suggest that
the Commission allow users to employ
a second e-mail address, that is, an e-
mail address other than the one they use
for eRegistration, for eService. Some
also suggest the allowance of group e-
mail addresses for service purposes.
They state that such capability will
make it easier for them to route service
e-mails within their organizations. The
Commission does not consider this
approach practical. Part of the
Commission’s purpose in initiating the
eRegistration system was to obtain
cleaner service and mailing lists by
reducing duplicative and conflicting
entries. Creating a system of e-mail
addresses that would be separate from
the eRegistration would defeat this
purpose. In addition, standardizing the
subject line of service e-mails—possibly

14 Miller, Balis, p. 3.

15 Miller, Balis, p. 4.

16 FPL Group, p. 2; Spiegel & McDiarmid, pp. 3—
4.

by requiring inclusion of docket
numbers—should make it possible for
companies and law firms to establish
their own internal forwarding rules,
which would achieve the same purpose
addressed by the comments.

23. One commenter 17 suggested that
the Commission employ a format that
would allow a downloaded service list
to be inserted into e-mail programs. The
Commission intends to add a feature of
this type in the future. For this release,
the eService system will only provide a
file download of all the e-mail addresses
on a service list. In a later release,
however, it should be possible for the
user to open a new message in the user’s
e-mail application so that the “To” field
will automatically be populated with all
the e-mail addresses on the relevant
service list.

24. A commenter 18 suggested that the
system provide a drop list of users who
are already registered, which the
commenter believed might be useful for
various purposes. It would not be
possible to implement such a
functionality in this release of the
system. The Commission may revisit
this point, however, in designing future
releases. One concern is privacy.
Obviously, e-mail addresses contained
on service lists must be exposed to the
view of participants who are eFiling, but
the use of a drop list might arguably be
an inappropriate level of exposure. The
Commission intends to examine the
appropriate balance of privacy and ease
of use.

25. One commenter 19 suggested that
the Commission design the system to
alert other participants if a participant
receives a waiver of the eRegistration
requirement. Such a function should not
be necessary, because the identity of
persons receiving waivers will be
apparent from the service list, which
will show their mailing addresses but
no e-mail addresses. Similarly, it would
be impractical at this time to implement
a function that would provide
participants with notice that people
they added to the service list were
receiving service. Generally speaking,
failure to receive service would become
apparent in the same manner as with
postal mail. A person who adds others
to the service list would simply need to
verify that the others received service of
the first document after they were
added.

26. One commenter 20 requested that
the Commission clarify what would
happen if the Commission serves an

17 Miller, Balis, p. 4.

18 Spiegel & McDiarmid, pp. 4-5.
19EEl, p 5.

20 Spiegel & McDiarmid, p. 5.
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issuance on a person after that person
has been prompted by the system to
eRegister but before the person has had
a chance to do so. This scenario will not
arise because the system, as designed,
will require that all contacts listed by a
filer be eRegistered. The system will not
send out notifications to persons (who
are not eRegistered) inviting them to
eRegister. The signer or counsel of
record would be responsible for serving
other contacts who are not eRegistered.

27. One commenter 21 requested an
explanation of the statement in the
NOPR that the person submitting the
initial filing on behalf of a participant
would by default become the
representative contact on the service
list. The commenter asked whether a
paralegal filing for an attorney would
need to log in as the attorney to ensure
that the attorney was the representative.
Another commenter 22 suggested that
the signer of the document be the
“default” contact. The new system will
address this issue. Until now, the field
for the “‘signer” of a document defaulted
to the login ID—i.e., the paralegal—so
that if the paralegal did not enter the
attorney’s e-mail address, the paralegal
would become the contact. In the new
system, there will be no default, so the
paralegal will be required to enter an e-
mail address, which will be the
attorney’s e-mail address.

28. One commenter 23 asked for
clarification of whether programs used
by some organizations to download and
clean up service lists will still function
despite the security measures that the
Commission will have to implement to
ensure that e-mail addresses remain
available only to persons who are
eRegistered. Currently, third party
programs of this nature access contact
information such as street addresses, but
not e-mail addresses. The initial release
of the eService system will continue to
allow access by third party software to
contacts’ information such as street
addresses, but will not allow access to
their e-mail addresses.

29. One commenter 24 suggested that
the Commission include an ID number
on mailings in hydroelectric and natural
gas proceedings—i.e., to mailing lists as
opposed to service lists—to eliminate
the need for a private link or a
complicated URL to allow the recipient
to access Non-Internet Public (NIP)
documents. The Commission cannot,
consistent with its security

21 Spiegel & McDiarmid, pp. 5-6.
22 Sullivan & Worcester, p. 5.
23 Spiegel & McDiarmid, p. 6.
24 Spiegel & McDiarmid, p. 9.

requirements, provide IDs to eLibrary to
allow access to non-public documents.

30. One commenter 25 preferred that
the Commission not adopt the
requirement, proposed in the NOPR,
that a participant retain physically
signed copies of electronically served,
signature-required documents. The
commenter stated that it is attempting to
go entirely “paperless.” The
Commission does not wish to impede
the commenter’s efforts, but believes
this requirement will have very limited
impact. The requirement is needed to
ensure that a signature’s validity will
not be subject to challenge in later
administrative or judicial proceedings.

31. One commenter 26 suggested that
the Commission maintain service lists
in hydroelectric proceedings for the
separate proceedings and not for entire
dockets. This comment is outside the
scope of the NOPR. The Commission
will, however, investigate the possibility
of making such a change at a later time.

32. One commenter 27 stated that the
Commission should recognize facsimile
transmissions, commonly called ““fax”
transmissions, as electronic
transmissions within this rulemaking.
The Commission does not consider
facsimile transmissions to be electronic
transmissions in the same manner as,
for instance, e-mails. Although a
facsimile transmission is an electronic
means of sending a document, it
produces only a paper document. Thus,
it does not adequately further the
Commission’s, and Congress’, goal of
reducing the use of paper. The
Commission therefore does not regard it
as an alternative form of electronic
transmission for purposes of this Final
Rule.

Information Collection Statement

33. Office of Management and Budget
(OMB) regulations require OMB to
approve certain information collection
requirements imposed by agency rule.28
This Final Rule does not contain any
information collection requirements and
compliance with the OMB regulations is
thus not required.

Environmental Analysis

34. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.2® The Commission has

25 Williston Basin, p. 6.

26 Spiegel & McDiarmid, pp. 9-10.

27 Adirondack Mountain Club.

285 CFR 1320.12.

29Order No. 486, 52 FR 47897 (Dec. 17, 1987),
FERC Stats. & Regs., Regulations Preambles 1986—

categorically excluded certain actions
from this requirement as not having a
significant effect on the human
environment. Included in the exclusion
are rules that are clarifying, corrective,
or procedural or that do not
substantially change the effect of the
regulations being amended.3° This Final
Rule is procedural in nature and
therefore falls under this exception;
consequently, no environmental
consideration is necessary.

Regulatory Flexibility Act Certification

35. The Regulatory Flexibility Act of
198031 generally requires a description
and analysis of final rules that will have
significant economic impact on a
substantial number of small entities.
The Commission is not required to make
such analyses if a rule would not have
such an effect. The Commission certifies
that this Final Rule will not have such
an impact on small entities.

Document Availability

36. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s home page (http://
www.ferc.gov ) and in FERC’s Public
Reference Room during normal business
hours (8:30 a.m. to 5 p.m. eastern time)
at 888 First Street, NE., Room 2A,
Washington DC 20426.

37. From FERC’s home page on the
Internet, this information is available in
the Commission’s document
management system, eLibrary. The full
text of this document is available on
eLibrary in PDF and Microsoft Word
format for viewing, printing, and/or
downloading. To access this document
in eLibrary, type the docket number
excluding the last three digits of this
document in the docket number field.

38. User assistance is available for
eLibrary and the FERC’s Web site during
normal business hours. For assistance,
please contact FERC Online Support at
1-866—208-3676 (toll free) or 202-502—
6652 (e-mail at
FERCOnlineSupport@FERC.gov), or the
Public Reference Room at 202-502—
8371, TTY 202-502-8659 (e-mail at
public.referenceroom@ferc.gov).

Effective Date

39. These regulations are effective on
March 21, 2005.

40. The provisions of 5 U.S.C. 801
regarding Congressional review of Final

1990, T 30,783 (Dec. 10, 1987) (codified at 18 CFR
part 380).

3018 CFR 380.4(a)(2)(ii).

315 U.S.C. 601-612.
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Rules does not apply to this Final Rule,
because the rule concerns agency
procedure and practice and will not
substantially affect the rights of non-
agency parties.

List of Subjects
18 CFR Part 5

Administrative practice and
procedure, Electric power, Reporting
and recordkeeping requirements.

18 CFR Part 16

Administrative practice and
procedure, Electric power, Reporting
and recordkeeping requirements.

18 CFR Part 156

Administrative practice and
procedure, Natural Gas, Reporting and
recordkeeping requirements.

18 CFR Part 157

Administrative practice and
procedure, Natural gas, Reporting and
recordkeeping requirements.

18 CFR Part 385

Administrative practice and
procedure, Electric utilities, Penalties,
Pipelines, Reporting and recordkeeping
requirements.

By the Commission.
Linda Mitry,
Deputy Secretary.

n In consideration of the foregoing, the
Commission amends parts 5, 16, 156,
157, and 385, Chapter I, Title 18, Code
of Federal Regulations, as follows.

PART 5—INTEGRATED LICENSE
APPLICATION PROCESS

n 1. The authority citation for part 5
continues to read as follows:

Authority: 16 U.S.C. 791a-825r, 2601—
2645; 42 U.S.C. 7101-7352.

n 2. Amend § 5.4 by revising paragraph
(b)(2)(iii) to read as follows:

§5.4 Acceleration of a license expiration
date.
* * * * *

(b) EECE

(l) * X *

(iii) Notifying appropriate Federal,
state, and interstate resource agencies
and Indian tribes, and non-
governmental organizations likely to be
interested, by electronic means if

practical, otherwise by mail.
* * * * *

n 3. Amend § 5.8 by revising paragraph
(e)(3) to read as follows:

§5.8 Notice of commencement of
proceeding and scoping document, or of
approval to use traditional licensing
process or alternative procedures.
* * * * *

e * X *

(3) Notifying appropriate Federal,
state, and interstate resource agencies,
state water quality and coastal zone
management plan consistency
certification agencies, Indian tribes, and
non-governmental organizations, by
electronic means if practical, otherwise
by mail.

n 4. Amend §5.19 by revising paragraph
(c)(2) to read as follows:

§5.19 Tendering notice and schedule.
* * * * *

(C) * * *

(2) Notifying appropriate Federal,
state, and interstate resource agencies,
state water quality and coastal zone
management plan consistency
certification agencies, Indian tribes, and
non-governmental organizations, by
electronic means if practical, otherwise
by mail.

* * * * *

PART 16—PROCEDURES RELATING
TO TAKEOVER AND RELICENSING OF
LICENSED PROJECTS

n 5. The authority citation for part 16
continues to read as follows:

Authority: 16 U.S.C. 791a-825r; 42 U.S.C.
7101-7352.
n 6. Amend § 16.6 by revising paragraph
(d)(1)(iii) to read as follows:

§16.6 Notification procedures under
section 15 of the Federal Power Act.
* * * * *
* X *

@1

(iii) Notifying the appropriate Federal
and state resource agencies, state water
quality and coastal zone management
consistency certifying agencies, and
Indian tribes, by electronic means if
practical, otherwise by mail.

* * * * *

n 7. Amend 8§ 16.9 by revising
paragraphs (d)(2)(iii) and (d)(2)(ii) to
read as follows:

§16.9 Applications for new licenses and
nonpower licenses for projects subject to
sections 14 and 15 of the Federal Power
Act.
* * * * *

* X *

@

(iii) Notifying appropriate Federal,
state, and interstate resource agencies,
Indian tribes, and non-governmental
organizations, by electronic means if
practical, otherwise by mail.

(2) * X *

(ii) Provide the notice to appropriate
Federal, state, and interstate resource
agencies and Indian tribes, by electronic
means if practical, otherwise by mail;
and
* * * * *

PART 156—APPLICATIONS FOR
ORDERS UNDER SECTION 7(a) OF
THE NATURAL GAS ACT

n 8. The authority citation for part 156
continues to read as follows:

Authority: 52 Stat. 824, 829, 830; 56 Stat.
83, 84; 15 U.S.C. 717f, 717f(a), 717n, 7170.

n 9. Revise § 156.8 to read as follows:

§156.8 Notice of application.

Notice of each application filed,
except when rejected in accordance
with § 156.6, will be published in the
Federal Register and copies of such
notice sent to the State affected thereby
via electronic means if practical,
otherwise by mail.

PART 157—APPLICATIONS FOR
CERTIFICATES OF PUBLIC
CONVENIENCE AND NECESSITY AND
FOR ORDERS PERMITTING AND
APPROVING ABANDONMENT UNDER
SECTION 7 OF THE NATURAL GAS
ACT

n 10. The authority citation for part 156
continues to read as follows:

Authority: 15 U.S.C. 717-717w, 3301-
3432;42 U.S.C. 7101-7352.

n 11. Revise § 157.9 to read as follows:

§157.9 Notice of application.

Notice of each application filed,
except when rejected in accordance
with § 157.8, will be issued within 10
days of filing, and subsequently will be
published in the Federal Register and
copies of such notice sent to States
affected thereby, by electronic means if
practical, otherwise by mail. Persons
desiring to receive a copy of the notice
of every application shall so advise the
Secretary.

PART 385—RULES OF PRACTICE AND
PROCEDURE

n 12. The authority citation for part 385
continues to read as follows:

Authority: 5 U.S.C. 551-557; 15 U.S.C.
717-717z, 3301-3432; 16 U.S.C. 791a-825r,
2601-2645; 28 U.S.C. 2461; 31 U.S.C. 3701,
9701; 42 U.S.C. 7101-7352; 49 U.S.C. 60502;
49 App. U.S.C. 1-85 (1988).

n 13. Amend § 385.2005 by adding
paragraph (b)(3) and revising paragraph
(c) to read as follows:
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§385.2005 Subscription and verification
(Rule 2005).

* * * * *

(b) * * X

(3) Any requirement that a filing
include or be supported by a sworn
declaration, verification, certificate,
statement, oath, or affidavit may be
satisfied by compliance with the
provisions of 28 U.S.C. 1746, provided
that the filer, or an authorized
representative of the filer, maintains a
copy of the document bearing an
original, physical signature until after
such time as all administrative and
judicial proceedings in the relevant
matter are closed and all deadlines for
further administrative or judicial review
have passed.

(c) Electronic signature. In the case of
any document filed in electronic form
under the provisions of this Chapter, the
typed characters representing the name
of a person shall be sufficient to show
that such person has signed the
document for purposes of this section.

n 14. Amend § 385.2010 by revising
paragraphs (a) through (g), redesignating
paragraphs (h) and (i) as (j) and (k), and
adding new paragraphs (h) and (i), and
to read as follows:

§385.2010 Service (Rule 2010).

(a) By participants. (1) Any
participant filing a document in a
proceeding must serve a copy of the
document on:

(i) Each person whose name is on the
official service list, or applicable
restricted service list, for the proceeding
or phase of the proceeding; and

(i) Any other person required to be
served under Commission rule or order
or under law.

(2) If any person receives a rejection
letter or deficiency letter from the
Commission, the person must serve a
copy of the letter on any person
previously served copies of the rejected
or deficient filing.

(b) By the Secretary. The Secretary
will serve, as appropriate:

(1) A copy of any complaint on any
person against whom the complaint is
directed;

(2) A copy of any notice of tariff or
rate examination or order to show cause,
on any person to whom the notice or
order is issued;

(3) A copy of any rule or any order by
a decisional authority in a proceeding
on any person included on the official
service list, or applicable restricted
service list, for the proceeding or phase
of the proceeding, provided that such
person has complied with paragraph (g)
of this section.

(c) Official service list. (1) The official
service list for any proceeding will
contain:

(i) The name, address and, for
proceedings commenced on or after
March 21, 2005, e-mail address of any
person designated for service in the
initial pleading, other than a protest, or
in the tariff or rate filing which is filed
by any participant; and

(i) The name of counsel for the staff
of the Commission.

(2) Any designation of a person for
service may be changed by following the
instructions for the Commission’s
electronic registration system, located
on its Web site at http://www.ferc.gov
or, in the event that the proceeding was
commenced prior to March 21, 2005, or
the person designated for service is
unable to use the electronic registration
system, by filing a written notice with
the Commission and serving the notice
on each person whose name is included
on the official service list.

(d) Restricted service list. (1) For
purposes of eliminating unnecessary
expense or improving administrative
efficiency, the Secretary, an office
director, or the presiding officer may
establish, by order, a restricted service
list for an entire proceeding, a phase of
a proceeding, one or more issues in a
proceeding, or one or more cases in a
consolidated proceeding.

(2) Any restricted service list will
contain the names of each person on the
official service list, or the person’s
representative, who, in the judgment of
the decisional authority establishing the
list, is an active participant with respect
to the proceeding or consolidated
proceeding, any phase of the
proceeding, or any issue in the
proceeding, for which the list is
established.

(3) Any restricted service list is
maintained in the same manner as, and
in addition to, the official service list
under paragraph (c) of this section.

(4) Before any restricted service list is
established, each person included on
the official service list will be given
notice of any proposal to establish a
restricted service list and an
opportunity to show why that person
should also be included on the
restricted service list or why a restricted
service list should not be established.

(5) Any designation of a person for
service on a restricted service list may
be changed by filing written notice with
the Commission and serving that notice
on each person whose name is on the
applicable restricted service list.

(e) Intervenors. If a motion to
intervene or any notice of intervention
is filed, the name, address and, for
proceedings commenced on or after

March 21, 2005, e-mail address of any
person designated for service in the
motion or notice are placed on the
official service list or any applicable
restricted service list, provided that
such person has complied with
paragraph (g) of this section. Any person
placed on the official service list under
this paragraph is entitled to service in
accordance with this section. If a motion
to intervene is denied, the name,
address and e-mail address of each
person designated for service pursuant
to that motion will be removed from the
official service list.

(f) Methods of service. (1) Except as
provided in paragraph (g) of this
section, service of any document must
be made by electronic means unless the
sender and all recipients agree
otherwise, except in the case of a
recipient who has secured a waiver
under the provisions of § 390.3 of this
Chapter, or is exempt under the
provisions of § 390.4 of this Chapter, in
which case service upon that recipient
only shall be made by:

(i) United States mail, first class or
better; or

(ii) Delivery in a manner that, and to
a place where, the person on whom
service is required may reasonably be
expected to obtain actual and timely
receipt.

(2) Service of a document by
electronic means shall be made by the
transmission of a link to that document
in the Commission’s eLibrary system or
by alternate means reasonably
calculated to make the document
available to required recipients.
Alternate means may include but are
not limited to, attachment of an
electronic copy of the document to an
e-mail or transmission of a link to an
Internet site containing the document. It
is the sender’s responsibility to take
reasonable steps to ensure that the
means employed for service will be
within the technological capabilities of
the recipients.

(9) Methods of Service by the
Secretary. Service by the Secretary shall
be made by electronic means, unless
such means are impractical, in which
case service shall be made by United
States mail.

(h) Electronic registration. In the case
of proceedings commenced on or after
March 21, 2005, any person, to be
included on a service list, must have
complied with the procedures for
electronic registration made available on
the Commission’s Web site, at http://
www.ferc.gov, unless such person has
secured a waiver under the provisions
of §390.3 of this Chapter, or is exempt
under the provisions of § 390.4 of this
Chapter.
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(i) Timing of service. (1) Service is
made under this section when the
document served is deposited in the
mail or is delivered in another manner.

(2) Service of any document must be
made not later than the date of the filing
of the document.

(3) In the case of a document served
through a link to the Commission’s
eLibrary system, as specified in
paragraph (f)(2) of this section, if a link
to the document does not become
available in eLibrary within two
business days after the document is
filed, the person responsible for serving
the document must immediately serve
the document by other means, as
specified in paragraph (f)(1) or (f)(2) of
this section.

* * * * *

Note: The following appendix will not
appear in the Code of Federal Regulations.

Appendix A

Adirondack Mountain Club

Edison Electric Institute

FPL Group, Inc.

Interstate Natural Gas Association of America
Miller, Balis & O’Neil, P.C.

Missouri Public Service Commission
NiSource, Inc.

Spiegel & McDiarmid

Sullivan & Worcester, LLP.

United States Postal Service

Williston Basin Interstate Pipeline Company

[FR Doc. 05-3476 Filed 2—22-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 1
[Docket No. 2002N-0277]

Establishment and Maintenance of
Records Under the Public Health
Security and Bioterrorism
Preparedness and Response Act of
2002; Correction

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule; correction.

SUMMARY: The Food and Drug
Administration (FDA) is correcting a
final regulation that appeared in the
Federal Register of December 9, 2004
(69 FR 71562). The document issued a
final regulation that requires the
establishment and maintenance of
records by persons who manufacture,
process, pack, transport, distribute,
receive, hold, or import food in the
United States. Such records allow for
the identification of the immediate

previous sources and immediate
subsequent recipients of food. The
document was published with some
errors. This document corrects those
errors.

DATES: This rule is effective February 7,
2005.

FOR FURTHER INFORMATION CONTACT:
Nega Beru, Center for Food Safety and
Applied Nutrition (HFS-305), Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740, 301-
436-1400.

SUPPLEMENTARY INFORMATION: In FR Doc.
04-26929, appearing on page 71562 in
the Federal Register of Thursday,
December 9, 2004, the following
corrections are made to the
SUPPLEMENTARY INFORMATION:

1. On page 71562, in the first column,
under DATES after ““Compliance Dates”
the phrase “except that for small
businesses employing fewer than 500,
but more than 10 full-time equivalent
employees, the compliance date is June
9, 2005;” is corrected to read ‘‘except
that for small businesses employing
fewer than 500, but more than 10 full-
time equivalent employees, the
compliance date is June 9, 2006;”.

2. On page 71564, in the second
column, the sixth bullet, beginning in
the 4th line, the phrase “‘except that the
compliance date for small businesses
employing fewer that 500, but more
than 10 full-time equivalent employees
isJune 9, 2005,” is corrected to read
“except that the compliance date for
small businesses employing fewer than
500, but more than 10 full-time
equivalent employees is June 9, 2006, .

3. On page 71565, in the second
column, the last bullet, second sentence,
the sentence ““Small businesses have
June 9, 2005, of this final rule to come
into compliance with these regulations,
and very small businesses have
December 11, 2006, of this final rule to
come into compliance with these
regulations.” is corrected to read “Small
businesses have until June 9, 2006, to
come into compliance with these
regulations, and very small businesses
have until December 11, 2006, to come
into compliance with these
regulations.”

4. On page 71609, in the third
column, in the 1st complete paragraph,
the sentences *‘Section 1.368 of the final
rule requires large businesses (500 or
more full-time equivalent employees) to
be in compliance within December 9,
2005. Small businesses (those with
fewer than 500, but more than 10 full-
time equivalent employees) must be in
compliance within June 9, 2005, and
very small businesses that employ 10 or
fewer full-time equivalent employees

must be in compliance within December
11, 2006.”" are corrected to read ‘‘Section
1.368 of the final rule requires large
businesses (500 or more full-time
equivalent employees) to be in
compliance by December 9, 2005. Small
businesses (those with fewer than 500,
but more than 10 full-time equivalent
employees) must be in compliance by
June 9, 2006, and very small businesses
that employ 10 or fewer full-time
equivalent employees must be in
compliance by December 11, 2006.”

5. On page 71627, in the third
column, beginning in the 12t line from
the bottom, the sentence “‘For example,
from CA, LA, and TX alone, DOT
reports over 12 percent of intrastate
truck tonnage is from FDA-regulated
products (ref. 18).” is corrected to read
“For example, for California in 1997,
DOT reports 12.8 percent of revenue
from specialized freight transportation
is for intrastate traffic in agricultural
products (ref. 18).”

6. On page 71651, in the first column,
in Reference 18, the phrase “U.S.
Department of Transportation, available
at http://www.transtats.bts.gov, accessed
on April 6, 2004.” is corrected to read
*1997 Economic Census, Transportation
and Warehousing, Geographic Area
Series, California 1997, issued January
2000, U.S. Department of Commerce.”

List of Subjects in 21 CFR Part 1

Cosmetics, Drugs, Exports, Food
labeling, Imports, Labeling, Reporting
and recordkeeping requirements.

n Therefore, 21 CFR part 1 is corrected
by making the following correcting
amendments:

PART 1—GENERAL ENFORCEMENT
REGULATIONS

n 7. The authority citation for 21 CFR
part 1 continues to read as follows:

Authority: 15 U.S.C. 1453, 1454, 1455; 19
U.S.C. 1490, 1491; 21 U.S.C. 321, 331, 332,
333, 334, 335a, 343, 350c, 350d, 352, 355,
360b, 362, 371, 374, 381, 382, 393; 42 U.S.C.
216, 241, 243, 262, 264.

n 8.1n 81.363, revise paragraph (b) to
read as follows:

§1.363 What are the consequences of
failing to establish or maintain records or
make them available to FDA as required by
this subpart?

* * * * *

(b) The failure of a nontransporter
immediate previous source or a
nontransporter immediate subsequent
recipient who enters an agreement
under § 1.352(e) to establish, maintain,
or establish and maintain, records
required under §1.352(a), (b), (c), or (d),
or the refusal to permit access to or
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verification or copying of any such
required record, is a prohibited act
under section 301 of the act.

* * * * *

n 9.1n §1.368, revise paragraph (a) to
read as follows:

§1.368 What are the compliance dates for
this subpart?
* * * * *

(a) The compliance date for the
requirements in this subpart is June
9,2006, for small businesses employing
fewer that 500, but more than 10 full-
time equivalent employees.

* * * * *

Dated: February 16, 2005.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 05-3424 Filed 2—22-05; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9180]

RIN 1545-BC29
Adjustment To Net Unrealized Built-in
Gain

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations under section 1374 that
provide for an adjustment to the amount
that may be subject to tax under section
1374 in certain cases in which an S
corporation acquires assets froma C
corporation in an acquisition to which
section 1374(d)(8) applies. These final
regulations provide guidance to certain
S corporations that acquire assets from
a C corporation in a carryover basis
transaction.

DATES: Effective Date: These regulations

are effective February 23, 2005.
Applicability Dates: For dates of

applicability, see §1.1374-10.

FOR FURTHER INFORMATION CONTACT:

Jennifer D. Sledge, (202) 622—7750 (not

a toll-free number).

SUPPLEMENTARY INFORMATION:

Background and Explanation of
Provisions

This document contains amendments
to Income Tax Regulations (26 CFR part
1) under section 1374 of the Internal
Revenue Code (Code), relating to the tax
imposed on certain recognized built-in

gains of S corporations. Section 1374
imposes a tax on an S corporation’s net
recognized built-in gain attributable to
assets that it held on the date it
converted from a C corporation to an S
corporation for the 10-year period
beginning on the first day the
corporation is an S corporation and
assets that it acquired froma C
corporation in a carryover basis
transaction for the 10-year period
beginning on the day of the acquisition.
A separate determination of the amount
subject to tax under section 1374 is
required for those assets the S
corporation held on the date it
converted to C status and each pool of
assets the S corporation acquired in a
carryover basis transaction from a C
corporation. The total amount subject to
tax under section 1374 for each pool of
assets is limited to that pool’s net
unrealized built-in gain (NUBIG) on the
date of the conversion or acquisition.

Under the current rules, if X,a C
corporation, elects to be an S
corporation when it owns some or all of
the stock of Y, a C corporation, and Y
subsequently transfers its assets to X in
a liquidation to which sections 332 and
337(a) apply or in a reorganization
described in section 368(a), the built-in
gain or built-in loss in Y’s assets may be
wholly or partially reflected twice: once
in the NUBIG attributable to the assets
X owned on the date of its conversion
(including the Y stock) and a second
time in the NUBIG attributable to Y’s
former assets acquired by X in the
liquidation of Y. The IRS and Treasury
Department recognize that continuing to
reflect the built-in gain or the built-in
loss in the Y stock at the time of X’s
conversion after the liquidation or
reorganization is inconsistent with the
fact that such liquidation or
reorganization has the effect of
eliminating that built-in gain or built-in
loss. Therefore, on June 25, 2004, the
IRS and Treasury Department published
in the Federal Register (69 FR 35544) a
notice of proposed rulemaking (REG—
131486-03) that includes regulations
proposing an adjustment to the NUBIG
in these cases. In particular, the
proposed regulations generally provide
that, if an S corporation acquires assets
of a C corporation in a carryover basis
transaction, some or all of the stock of
the C corporation from which such
assets were acquired was taken into
account in the computation of NUBIG
for a pool of assets of the S corporation,
and some or all of such stock is
redeemed or canceled in such
transaction, then, subject to certain
limitations, such NUBIG is adjusted to
eliminate any effect any built-in gain or

built-in loss in the redeemed or
canceled stock had on the initial
computation of NUBIG for that pool of
assets. These regulations are proposed
to apply for taxable years beginning
after the date they are published as final
regulations in the Federal Register.

No public hearing was requested or
held regarding the proposed regulations.
One written comment, however, was
received. That comment requested that
the proposed regulations be made
effective as soon as possible.

These final regulations adopt the
proposed regulations without
substantive change as final regulations.
However, the final regulations do
modify the proposed effective date of
the regulations. The final regulations
apply to section 1374(d)(8) transactions
that occur in taxable years beginning
after February 23, 2005. The final
regulations also provide that an S
corporation may apply the regulations
to section 1374(d)(8) transactions that
occur in taxable years beginning on or
before February 23, 2005, if the S
corporation (and any predecessors or
successors) and all affected shareholders
file original or amended returns that are
consistent with the regulations for
taxable years of the S corporation during
the recognition period of the pool of
assets the NUBIG of which would be
adjusted pursuant to the regulations that
are not closed as of the first date after
February 23, 2005, that the S
corporation files an original or amended
return.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations and, because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Therefore, a
Regulatory Flexibility Analysis is not
required. Pursuant to section 7805(f) of
the Code, this regulation was submitted
to the Chief Counsel for Advocacy of the
Small Business Administration for
comment on their impact on small
business.

Drafting Information

The principal author of these
regulations is Jennifer D. Sledge of the
Office of Associate Chief Counsel
(Corporate). Other personnel from
Treasury and the IRS participated in
their development.



8728 Federal Register/Vol. 70,

No. 35/Wednesday, February 23, 2005/Rules and Regulations

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

n Accordingly, 26 CFR part 1 is amended
as follows:

PART 1—INCOME TAXES

n Paragraph 1. The authority citation for
part 1 continues to read, in part, as
follows:

Authority: 26 U.S.C. 7805 * * *

n Par. 2. Section 1.1374-3 is amended
by:
n 1. Revising paragraph (b).
n 2. Adding paragraph (c).

The revision and addition read as
follows:

§1.1374-3 Net unrealized built-in gain.

* * * * *

(b) Adjustment to net unrealized built-
in gain—(1) In general. If section
1374(d)(8) applies to an S corporation’s
acquisition of assets, some or all of the
stock of the corporation from which
such assets were acquired was taken
into account in the computation of the
net unrealized built-in gain for a pool of
assets of the S corporation, and some or
all of such stock is redeemed or
canceled in such transaction, then,
subject to the limitations of paragraph
(b)(2) of this section, such net
unrealized built-in gain is adjusted to
eliminate any effect that any built-in
gain or built-in loss in the redeemed or
canceled stock (other than stock with
respect to which a loss under section
165 is claimed) had on the initial
computation of net unrealized built-in
gain for that pool of assets. For purposes
of this paragraph, stock described in
section 1374(d)(6) shall be treated as
taken into account in the computation
of the net unrealized built-in gain for a
pool of assets of the S corporation.

(2) Limitations on adjustment—(i)
Recognized built-in gain or loss. Net
unrealized built-in gain for a pool of
assets of the S corporation is only
adjusted under paragraph (b)(1) of this
section to reflect built-in gain or built-
in loss in the redeemed or canceled
stock that has not resulted in recognized
built-in gain or recognized built-in loss
during the recognition period.

(ii) Anti-duplication rule. Paragraph
(b)(2) of this section shall not be applied
to duplicate an adjustment to the net
unrealized built-in gain for a pool of
assets made pursuant to paragraph (b)(1)
of this section.

(3) Effect of adjustment. Any
adjustment to the net unrealized built-

in gain made pursuant to this paragraph
(b) only affects computations of the
amount subject to tax under section
1374 for taxable years that end on or
after the date of the acquisition to which
section 1374(d)(8) applies.

(4) Pool of assets. For purposes of this
section, a pool of assets means—

(i) The assets held by the corporation
on the first day it became an S
corporation, if the corporation was
previously a C corporation; or

(if) The assets the S corporation
acquired from a C corporation in a
section 1374(d)(8) transaction.

(c) Examples. The following examples
illustrate the rules of this section:

Example 1. Computation of net unrealized
built-in gain. (i)(A) X, a calendar year C
corporation using the cash method, elects to
become an S corporation on January 1, 1996.
On December 31, 1995, X has assets and
liabilities as follows:

Assets FMV Basis
Factory ......ccceceeevens $500,000 | $900,000
Accounts Receiv-

able .....cocoeieinne 300,000 0

Goodwill .........ccuees 250,000 0

Total ..coveevvinnnns 1,050,000 900,000
Liabilities Amount

MOIQAgE ...veeveeveireeie e, $200,000

Accounts Payable ...........ccccoeeeen. 100,000

Total evveecieeeeee e 300,000

(B) Further, X must include a total of
$60,000 in taxable income in 1996, 1997, and
1998 under section 481(a).

(ii) If, on December 31, 1995, X sold all its
assets to a third party that assumed all its
liabilities, X’s amount realized would be
$1,050,000 ($750,000 cash received +
$300,000 liabilities assumed = $1,050,000).
Thus, X’s net unrealized built-in gain is
determined as follows:

Amount realized .........c............ $1,050,000
Deduction allowed (A/P) ......... (100,000)
Basis of X's assets ................. (900,000)
Section 481 adjustments ........ 60,000
Net unrealized built-in gain ..... 110,000

Example 2. Adjustment to net unrealized
built-in gain for built-in gain in eliminated C
corporation stock. (i) X, a calendar year C
corporation, elects to become an S
corporation effective January 1, 2005. On that
date, X’s assets (the first pool of assets) have
a net unrealized built-in gain of $15,000.
Among the assets in the first pool of assets
is all of the outstanding stock of Y, a C
corporation, with a fair market value of
$33,000 and an adjusted basis of $18,000. On
March 1, 2009, X sells an asset that it owned
onJanuary 1, 2005, and as a result has
$10,000 of recognized built-in gain. X has
had no other recognized built-in gain or
built-in loss. X’s taxable income limitation
for 2009 is $50,000. Effective June 1, 2009,

X elects under section 1361 to treat Y as a
qualified subchapter S subsidiary (QSub).
The election is treated as a transfer of Y’s
assets to X in a liquidation to which sections
332 and 337(a) apply.

(i) Under paragraph (b) of this section, the
net unrealized built in-gain of the first pool
of assets is adjusted to account for the
elimination of the Y stock in the liquidation.
The net unrealized built-in gain of the first
pool of assets, therefore, is decreased by
$15,000, the amount by which the fair market
value of the Y stock exceeded its adjusted
basis as of January 1, 2005. Accordingly, for
taxable years ending after June 1, 2009, the
net unrealized built-in gain of the first pool
of assets is $0.

(iii) Under §1.1374-2(a), X’s net
recognized built-in gain for any taxable year
equals the least of X’s pre-limitation amount,
taxable income limitation, and net unrealized
built-in gain limitation. In 2009, X’s pre-
limitation amount is $10,000, X’s taxable
income limitation is $50,000, and X’s net
unrealized built-in gain limitation is $0.
Because the net unrealized built-in gain of
the first pool of assets has been adjusted to
$0, despite the $10,000 of recognized built-
in gain in 2009, X has $0 net recognized
built-in gain for the taxable year ending on
December 31, 2009.

Example 3. Adjustment to net unrealized
built-in gain for built-in loss in eliminated C
corporation stock. (i) X, a calendar year C
corporation, elects to become an S
corporation effective January 1, 2005. On that
date, X’s assets (the first pool of assets) have
a net unrealized built-in gain of negative
$5,000. Among the assets in the first pool of
assets is 10 percent of the outstanding stock
of Y, a C corporation, with a fair market value
of $18,000 and an adjusted basis of $33,000.
On March 1, 2009, X sells an asset that it
owned on January 1, 2005, resulting in
$8,000 of recognized built-in gain. X has had
no other recognized built-in gains or built-in
losses. X’s taxable income limitation for 2009
is $50,000. On June 1, 2009, Y transfers its
assets to X in a reorganization under section
368(a)(1)(C).

(i) Under paragraph (b) of this section, the
net unrealized built in-gain of the first pool
of assets is adjusted to account for the
elimination of the Y stock in the
reorganization. The net unrealized built-in
gain of the first pool of assets, therefore, is
increased by $15,000, the amount by which
the adjusted basis of the Y stock exceeded its
fair market value as of January 1, 2005.
Accordingly, for taxable years ending after
June 1, 2009, the net unrealized built-in gain
of the first pool of assets is $10,000.

(iif) Under § 1.1374-2(a), X’s net
recognized built-in gain for any taxable year
equals the least of X’s pre-limitation amount,
taxable income limitation, and net unrealized
built-in gain limitation. In 2009, X’s pre-
limitation amount is $8,000 and X’s taxable
income limitation is $50,000. The net
unrealized built-in gain of the first pool of
assets has been adjusted to $10,000, so X’s
net unrealized built-in gain limitation is
$10,000. X, therefore, has $8,000 net
recognized built-in gain for the taxable year
ending on December 31, 2009. X’s net
unrealized built-in gain limitation for 2010 is
$2,000.
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Example 4. Adjustment to net unrealized
built-in gain in case of prior gain recognition.
(i) X, a calendar year C corporation, elects to
become an S corporation effective January 1,
2005. On that date, X’s assets (the first pool
of assets) have a net unrealized built-in gain
of $30,000. Among the assets in the first pool
of assets is all of the outstanding stock of Y,
a C corporation, with a fair market value of
$45,000 and an adjusted basis of $10,000. Y
has no current or accumulated earnings and
profits. On April 1, 2007, Y distributes
$18,000 to X, $8,000 of which is treated as
gain to X from the sale or exchange of
property under section 301(c)(3). That $8,000
is recognized built-in gain to X under section
1374(d)(3), and results in $8,000 of net
recognized built-in gain to X for 2007. X’s net
unrealized built-in gain limitation for 2008 is
$22,000. On June 1, 2009, Y transfers its
assets to X in a liquidation to which sections
332 and 337(a) apply.

(i) Under paragraph (b) of this section, the
net unrealized built in-gain of the first pool
of assets is adjusted to account for the
elimination of the Y stock in the liquidation.
The net unrealized built-in gain of that pool
of assets, however, can only be adjusted to
reflect the amount of built-in gain that was
inherent in the Y stock on January 1, 2005
that has not resulted in recognized built-in
gain during the recognition period. In this
case, therefore, the net unrealized built-in
gain of the first pool of assets cannot be
reduced by more than $27,000 ($35,000, the
amount by which the fair market value of the
Y stock exceeded its adjusted basis as of
January 1, 2005, minus $8,000, the
recognized built-in gain with respect to the
stock during the recognition period).
Accordingly, for taxable years ending after
June 1, 2009, the net unrealized built-in gain
of the first pool of assets is $3,000. The net
unrealized built-in gain limitation for 2009 is
$0.

n Par. 3. Paragraph (a) of §1.1374-10 is
revised to read as follows:

§1.1374-10 Effective date and additional
rules.

(a) In general. Sections 1.1374-1
through 1.1374-9, other than §1.1374—
3(b) and (c) Examples 2 through 4, apply
for taxable years ending on or after
December 27, 1994, but only in cases
where the S corporation’s return for the
taxable year is filed pursuant to an S
election or a section 1374(d)(8)
transaction occurring on or after
December 27, 1994. Section 1.1374-3(b)
and (c) Examples 2 through 4 apply to
section 1374(d)(8) transactions that
occur in taxable years beginning after
February 23, 2005. In addition, an S
corporation may apply §1.1374-3(b)
and (c) Examples 2 through 4 to section
1374(d)(8) transactions that occur in
taxable years beginning on or before
February 23, 2005, if the S corporation
(and any predecessors or successors)
and all affected shareholders file
original or amended returns that are
consistent with these provisions for

taxable years of the S corporation during
the recognition period of the pool of
assets the net unrealized built-in gain of
which would be adjusted pursuant to
those provisions that are not closed as
of the first date after February 23, 2005,
that the S corporation files an original
or amended return. For purposes of this
section, affected shareholders means all
shareholders who received distributive
shares of S corporation items in such
taxable years. However, the
Commissioner may, in appropriate
circumstances, permit taxpayers to
apply these provisions even if all
affected shareholders cannot file
consistent returns. In addition, for this
purpose, a predecessor of an S
corporation is a corporation that
transfers its assets to the S corporation
in a transaction to which section 381
applies. A successor of an S corporation
is a corporation to which the S
corporation transfers its assets in a
transaction to which section 381
applies.

* * * * *

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

Approved: February 14, 2005.
Eric Solomon,

Acting Deputy Assistant Secretary of the
Treasury.

FR Doc. 05-3462 Filed 2—-22-05; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[TD 9179]

RIN 1545-BB62

Uniform Capitalization of Interest

Expense in Safe Harbor Sale and
Leaseback Transactions

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains
amendments to regulations relating to
the capitalization of interest expense
incurred in sale and leaseback
transactions under the Economic
Recovery Tax Act of 1981 (ERTA) safe
harbor leasing provisions. The
regulations affect taxpayers that provide
purchase money obligations in
connection with these transactions.
DATES: Effective Date: These regulations
are effective February 23, 2005.
Applicability Dates: For dates of
applicability, see § 1.263A-15(a)(3).

FOR FURTHER INFORMATION CONTACT:
Christian Wood, 202-622—-4930 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:

Background

This document contains amendments
to 26 CFR part 1. On May 20, 2004, the
IRS and Treasury Department published
in the Federal Register a notice of
proposed rulemaking (REG-148399-02;
69 FR 29113) by cross reference to
temporary regulations (TD 9129; 69 FR
29066) under section 263A(f) of the
Internal Revenue Code (Code). These
amendments pertain to the treatment of
certain interest expense incurred by the
lessor in a sale and leaseback
transaction under the ERTA safe harbor
leasing provisions (former section
168(f)(8), as enacted by section 201(a) of
ERTA, Public Law 97-34, 95 Stat. 214).
No comments in response to the
proposed regulations or requests to
speak at a public hearing were received,
and no hearing was held. The proposed
regulations under section 263A(f) are
adopted by this Treasury decision.

Effective Date

These final regulations generally
apply to interest incurred in taxable
years beginning on or after May 20,
2004. In the case of property that is
inventory in the hands of the taxpayer,
these regulations apply to taxable years
beginning on or after May 20, 2004.
Taxpayers may elect to apply these
regulations to interest incurred in
taxable years beginning on or after
January 1, 1995, or, in the case of
property that is inventory in the hands
of the taxpayer, to taxable years
beginning on or after January 1, 1995
(the general effective date of the interest
capitalization regulations).

In addition, for purposes of § 1.263A—
15(a)(2), the exclusion of purchase
money obligations given by the lessor to
the lessee (or a party related to the
lessee) in a sale and leaseback
transaction under former section
168(f)(8) as enacted by ERTA will be
considered to be a reasonable position
for the application of section 263A(f) in
taxable years beginning before January
1, 1995. Consequently, a taxpayer
changing a method of accounting for
property that is not inventory in the
hands of the taxpayer to conform to
these regulations may elect to include
interest incurred after December 31,
1986, in taxable years beginning on or
after December 31, 1986 (the general
effective date of section 263A), and
before January 1, 1995, in the
determination of its adjustment under
section 481(a). A taxpayer changing a
method of accounting for property that
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is inventory in the hands of the taxpayer
to conform to these regulations must
compute a section 481(a) adjustment
and revalue its beginning inventory in
the year of change as if the new method
of accounting had been in effect during
all prior years.

Special Analyses

It has been determined that these final
regulations are not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and, because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, the notice
of proposed rulemaking that preceded
these regulations was submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal authors of these
regulations are Christian Wood and
Grant Anderson of the Office of
Associate Chief Counsel (Income Tax &
Accounting). However, other personnel
from the IRS and Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

n Accordingly, 26 CFR part 1 is amended
as follows:

PART 1—INCOME TAXES

n Paragraph 1. The authority citation for
part 1 continues to read, in part, as
follows:

Authority: 26 U.S.C. 7805 * * *

n Par.2.1n § 1.263A-9, paragraph
(2)(4)(ix) is added to read as follows:

§1.263A-9 The avoided cost method.

(a) * X *

(4) * * *

(ix) A purchase money obligation
given by the lessor to the lessee (or a
party that is related to the lessee) in a
sale and leaseback transaction involving
an agreement qualifying as a lease under
§5¢.168(f)(8)-1 through § 5¢.168(f)(8)-11
of this chapter. See § 5¢.168(f)(8)-1(e)
Example (2) of this chapter.

* * * * *

§1.263A-9T [Removed]
n Par. 3. Section 1.263A-9T is removed.

n Par. 4. 1n § 1.263A-15, paragraph (a)(3)
is added to read as follows:

§1.263A-15 Effective dates, transitional
rules, and anti-abuse rule.

(a * X *

(3) Section 1.263A-9(a)(4)(ix)
generally applies to interest incurred in
taxable years beginning on or after May
20, 2004. In the case of property that is
inventory in the hands of the taxpayer,
§1.263A-9(a)(4)(ix) applies to taxable
years beginning on or after May 20,
2004. Taxpayers may elect to apply
§1.263A-9(a)(4)(ix) to interest incurred
in taxable years beginning on or after
January 1, 1995, or, in the case of
property that is inventory in the hands
of the taxpayer, to taxable years
beginning on or after January 1, 1995. A
change in a taxpayer’s treatment of
interest to a method consistent with
§1.263A-9(a)(4)(ix) is a change in
method of accounting to which sections
446 and 481 apply.

* * * * *

§1.263A-15T [Removed]

n Par. 5. Section 1.263A-15T is
removed.

Mark E. Mathews,

Deputy Commissioner for Services and
Enforcement.

Approved: February 15, 2005.
Eric Solomon,

Acting, Deputy Assistant Secretary of the
Treasury (Tax Policy).

[FR Doc. 05-3463 Filed 2—22-05; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD11-05-009]

Drawbridge Operation Regulations;
Sacramento River, CA
AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eleventh
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the | Street
Drawbridge across the Sacramento
River, mile 59.4, at Sacramento, CA.
This deviation allows the bridge to
remain in the closed-to-navigation
position. The deviation is necessary to

repair the operating machinery to
prevent unexpected drawspan failure.
DATES: This deviation is effective from
8 a.m. March 10, 2005, through 5 p.m.
on March 17, 2005.

ADDRESSES: Materials referred to in this
document are available for inspection or
copying at Commander (oan), Eleventh
Coast Guard District, Building 50-3,
Coast Guard Island, Alameda, CA
94501-5100, between 8 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays. The telephone number is (510)
437-3516.

FOR FURTHER INFORMATION CONTACT:
David Sulouff, Bridge Section, (510)
437-3516.

SUPPLEMENTARY INFORMATION: The Union
Pacific Railroad Company requested to
secure the | Street Drawbridge, mile
59.4, Sacramento River, at Sacramento,
CA, in the closed-to-navigation position
from 8 a.m. March 10, 2005, through 5
p.m. on March 17, 2005, during
essential operating machinery repair, to
prevent unexpected failure of the draw
span. The drawbridge provides 109 ft.
vertical clearance in the full open-to-
navigation position, and 30 ft. vertical
clearance above Mean High Water when
closed. The drawbridge normally opens
on signal from approaching vessels, as
required by 33 CFR 117.189.

The proposed work was coordinated
with waterway users. It was determined
that potential navigational impacts will
be reduced if the repairs are performed
during March 2005, resulting in Coast
Guard approval of the proposed work
from 8 a.m. March 10, 2005, through 5
p-m. March 17, 2005.

During these times, the drawspan may
be secured in the closed-to-navigation
position and need not open for vessels.

The drawspan will resume normal
operation at the conclusion of the
essential repair work. Mariners may
contact the | Street Drawbridge by
telephone at (916) 444-8999, in
advance, to determine conditions at the
bridge.

The drawspan will be unable to open
during the repair. Vessels that can safely
pass through the closed drawbridge may
continue to do so at any time.

In accordance with 33 CFR 117.35(c),
this work will be performed with all due
speed to return the drawbridge to
normal operation as soon as possible.
This deviation from the operating
regulations is approved under the
provisions of 33 CFR 117.35.

Dated: February 14, 2005.
Kevin J. Eldridge,

Rear Admiral, U.S. Coast Guard, Commander,
Eleventh Coast Guard District.

[FR Doc. 05-3414 Filed 2—22-05; 8:45 am]
BILLING CODE 4910-15-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271
[FRL-7875-7]

Mississippi: Final Authorization of
State Hazardous Waste Management
Program Revision

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Immediate final rule.

SUMMARY: Mississippi has applied to
EPA for Final authorization of the
changes to its hazardous waste program
under the Resource Conservation and
Recovery Act (RCRA). EPA has
determined that these changes satisfy all
requirements needed to qualify for Final
authorization, and is authorizing the
State’s changes through this immediate
final action. EPA is publishing this rule
to authorize the changes without a prior
proposal because we believe this action
is not controversial and do not expect
comments that oppose it. Unless we get
written comments which oppose this
authorization during the comment
period, the decision to authorize
Mississippi’s changes to its hazardous
waste program will take effect. If we get
comments that oppose this action, we
will publish a document in the Federal
Register withdrawing this rule before it
takes effect and a separate document in
the proposed rules section of this
Federal Register will serve as a proposal
to authorize the changes.

DATES: This final authorization will
become effective on April 25, 2005,
unless EPA receives adverse written
comments by March 25, 2005. If EPA
receives such comments, it will publish
a timely withdrawal of this immediate
final rule in the Federal Register and
inform the public that this authorization
will not take effect.

ADDRESSES: Submit your comments by
one of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e E-mail: middlebrooks.gail@epa.gov.

o Fax: (404) 562-8439 (prior to
faxing, please notify the EPA contact
listed below).

e Mail: Send written comments to
Gail Middlebrooks at the address listed
below.

Instructions: Do not submit
information that you consider to be CBI
or otherwise protected through http://
www.regulations.gov, or e-mail. The
federal regulations.gov Web site is an
“‘anonymous access’’ system, which
means EPA will not know your identity

or contact information unless you
provide it in the body of your
comments. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit.

You can view and copy Mississippi’s
applications from 8 a.m. to 4:30 p.m. at
the following addresses: Mississippi
Department of Environment Quality,
Hazardous Waste Division, 101 W.
Capital, Suite 100, Jackson, Mississippi
39201; and EPA, Region 4, Library, 9th
Floor, The Sam Nunn Atlanta Federal
Center, 61 Forsyth Street, SW., Atlanta,
Georgia 30303—-3104; (404) 562-8190.

FOR FURTHER INFORMATION CONTACT: Gail
Middlebrooks, RCRA Services Section,
RCRA Programs Branch, Waste
Management Division, U.S.
Environmental Protection Agency,
Region 4, The Sam Nunn Atlanta
Federal Center, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303-3104; (404) 562—
8494.

SUPPLEMENTARY INFORMATION:

A. Why Are Revisions to State
Programs Necessary?

States which have received Final
authorization from EPA under RCRA
section 3006(b), 42 U.S.C. 6926(b), must
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the Federal
program. As the Federal program
changes, States must change their
programs and ask EPA to authorize the
changes. Changes to State programs may
be necessary when Federal or State
statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, States must
change their programs because of
changes to EPA’s regulations in 40 Code
of Federal Regulations (CFR) parts 124,
260 through 266, 268, 270, 273 and 279.

B. What Decisions Have We Made in
This Rule?

We conclude that Mississippi’s
applications to revise its authorized
program meet all of the statutory and
regulatory requirements established by
RCRA. Therefore, we grant Mississippi
Final authorization to operate its
hazardous waste program with the
changes described in the authorization
application. Mississippi has
responsibility for permitting Treatment,
Storage, and Disposal Facilities (TSDFs)
within its borders (except in Indian
Country) and for carrying out the
aspects of the RCRA program described
in its revised program application,
subject to the limitations of the

Hazardous and Solid Waste
Amendments of 1984 (HSWA). New
Federal requirements and prohibitions
imposed by Federal regulations that
EPA promulgates under the authority of
HSWA take effect in authorized States
before they are authorized for the
requirements. Thus, EPA will
implement those requirements and
prohibitions in Mississippi, including
issuing permits, until the State is
granted authorization to do so.

C. What Is the Effect of Today’s
Authorization Decision?

The effect of this decision is that a
facility in Mississippi subject to RCRA
will now have to comply with the
authorized State requirements instead of
the equivalent Federal requirements in
order to comply with RCRA. Mississippi
has enforcement responsibilities under
its State hazardous waste program for
violations of such program, but EPA
retains its authority under RCRA
sections 3007, 3008, 3013, and 7003,
which include, among others, authority
to:

¢ Do inspections, and require
monitoring, tests, analyses or reports;

e Enforce RCRA requirements and
suspend or revoke permits;

e Take enforcement actions regardless
of whether the State has taken its own
actions.

This action does not impose
additional requirements on the
regulated community because the
regulations for which Mississippi is
being authorized by today’s action are
already effective, and are not changed
by today’s action.

D. Why Wasn’t There a Proposed Rule
Before Today’s Rule?

EPA did not publish a proposal before
today’s rule because we view this as a
routine program change and do not
expect comments that oppose this
approval. We are providing an
opportunity for public comment now. In
addition to this rule, in the proposed
rules section of today’s Federal
Register, we are publishing a separate
document that proposes to authorize the
State program changes.

E. What Happens if EPA Receives
Comments That Oppose This Action?

If EPA receives comments that oppose
this authorization, we will withdraw
this rule by publishing a document in
the Federal Register before the rule
becomes effective. EPA will base any
further decision on the authorization of
the State program changes on the
proposal mentioned in the previous
paragraph. We will then address all
public comments in a later final rule.
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You may not have another opportunity
to comment. If you want to comment on
this authorization, you must do so at
this time.

If we receive comments that oppose
only the authorization of a particular
change to the State hazardous waste
program, we will withdraw that part of
this rule but the authorization of the
program changes that the comments do
not oppose will become effective on the
date specified above. The Federal
Register withdrawal document will
specify which part of the authorization
will become effective, and which part is
being withdrawn.

F. What Has Mississippi Previously
Been Authorized for?

Mississippi initially received final
authorization on June 13, 1984, effective

June 27, 1984 (49 FR 24377) to
implement the RCRA hazardous waste
management program. We granted
authorization for changes to
Mississippi’s program on August 17,
1988, effective October 17, 1988 (53 FR
31000), August 10, 1990, effective
October 9, 1990 (55 FR 32624), March
29, 1991, effective May 28, 1991 (56 FR
13079), June 28, 1991, effective August
27,1991 (56 FR 29589), May 11, 1992
effective July 10, 1992 (57 FR 20056), on
April 8, 1993, effective June 7, 1993 (58
FR 18162), on October 20, 1993,
effective December 20, 1993 (58 FR
54044), on March 18, 1994, effective
May 17, 1994 (59 FR 12857), on June 1,
1995, effective July 31, 1995 (60 FR
28539), and on August 30, 1995,

effective October 30, 1995 (60 FR
45071).

G. What Changes Are We Authorizing
With Today’s Action?

On March 26, 1996, and June 1, 2004,
Mississippi submitted final complete
program revision applications, seeking
authorization of its changes in
accordance with 40 CFR 271.21. We
now make an immediate final decision,
subject to receipt of comments that
oppose this action, that Mississippi’s
hazardous waste program revisions
satisfy all of the requirements necessary
to qualify for final authorization.
Therefore, we grant final authorization
for the following program changes:

Description of Federal requirement

(revision checklist)

Federal Register date
and page

Checklist 126, Testing and Monitoring Activities

Checklist 128, Wastes from the Use of Chlorophenolic Formulations in Wood Surface Protection
Checklist 129, Revision of Conditional Exemption for Small Scale Treatability Studies
Checklist 130, Recycled Used Oil Management Standards; Technical Amendments and Corrections Il ..
Checklist 131, Recordkeeping Instructions; Technical Amendment
Checklist 132, Wood Surface Protection; Correction

Checklist 133, Letter of Credit Revision

Checklist 134, Correction of Beryllium Powder (PO15) Listing

Checklist 135, Recovered Oil Exclusion

Checklist 136, Removal of the Conditional Exemption for Certain Slag Residues
Checklist 137, Universal Treatment Standards and Treatment Standards for Organic Toxicity Characteristic Wastes

and Newly Listed Wastes.

Checklist 139, Testing and Monitoring Activities Amendment |

Checklist 140, Carbamate Production Identification and Listing of Hazardous Waste ..

Checklist 141, Testing and Monitoring Activities Amendment Il ....
Checklist 142A, Universal Waste: General Provisions
Checklist 142B. Universal Waste Rule: Specific Provisions for Batteries
Checklist 142C, Universal Waste Rule: Specific Provisions for Pesticides
Checklist 142E, Universal Waste Rule: Petition Provisions to Add a New Universal Waste
Checklist 144, Removal of Legally Obsolete Rules

Checklist 145, Liquids in Landfills 111

Checklist 148, RCRA Expanded Public Participation
Checklist 150, Amendments to the Definition of Solid Waste; Amendment Il
Checklist 151, Land Disposal Restrictions Phase lll—Decharacterized Wastewaters, Carbamate Wastes, and Spent

Potliners.

Checklist 153, Conditionally Exempt Small Quantity Generator Disposal Options Under Subtitle D

Checklist 154, Consolidated Organic Air Emission Standards for Tanks, Surface Impoundments, and Containers .

Checklist 155, Land Disposal Restrictions Phase lll—Emergency Extension of the KO88 Capacity Variance

Checklist 156, Military Munitions Rule: Hazardous Waste Identification and Management: Explosives Emergencies;
Manifest Exemption for Transport of Hazardous Waste on Right-of Ways on Contiguous Properties.

Checklist 157, Land Disposal Restrictions Phase IV—Treatment Standards for Wood Preserving Wastes, Paperwork
Reduction and Streamlining, Exemptions from RCRA for Certain Processed Materials; and Miscellaneous Haz-

ardous Waste Provisions.

Checklist 158, Testing and Monitoring Activities Amendment Il|
Checklist 159, Conformance With the Carbamate Vacttur
Checklist 160, Land Disposal Restrictions Phase Ill—Emergency Extension of the KO88 National Capacity Variance,

Amendment.

Checklist 161, Emergency Revision of the Carbamate Land Disposal Restrictions
Checklist 162, Clarification of Standards for Hazardous Waste LDR Treatment Variances
Checklist 163, Organic Air Emission Standards for Tanks, Surface Impoundments, and Containers; Clarification and

Technical Amendment.

Checklist 164, Kraft Mill Steam Stripper Condensate Exclusion
Checklist 166, Recycled Used Oil Management Standards; Technical Correction and Clarification

Checklist 167A, Land Disposal Restrictions Phase IV—Treatment Standards for metal Wastes and Mineral Proc-

essing Wastes.

Checklist 167B, Land Disposal Restrictions Phase IV—Hazardous Soils Treatment Standards and Exclusions ..
Checklist 167C, Land Disposal Restrictions Phase IV—Corrections
Checklist 167F, Exclusion of Recycled Wood Preserving Wastewaters

9/19/94, 59 FR 46040.
1/4/94, 59 FR 458.
2/18/94, 59 FR 8362.
3/4/94, 59 FR 10550.
3/24/94, 59 FR 13891.
6/2/94, 59 FR 28484.
6/10/94, 59 FR 29958.
6/20/94, 59 FR 31551.
7/28/94, 59 FR 38536.
8/24/94, 59 FR 43496.
9/19/94, 59 FR 47982.

1/13/95, 60 FR 3089.
2/9/95, 60 FR 7824.
4/4/95, 60 FR 17001.
5/11/95, 60 FR 25492.
5/11/95, 60 FR 25492.
5/11/95, 60 FR 25492.
5/11/95, 60 FR 25492.
6/29/95, 60 FR 33912.
7/11/95, 60 FR 35703.
12/11/95, 60 FR 63417.
3/26/96, 61 FR 13103.
4/8/96, 61 FR 15566.

7/1/96, 61 FR 34252.
11/25/96, 59 FR 59932.
1/14/97, 62 FR 1992.
2/12/97, 62 FR 6622.

5/12/97, 62 FR 25998.

6/13/97, 62 FR 32452.
6/17/97, 62 FR 32974.
7/14/97, 62 FR 37694.

8/28/97, 62 FR 45568.
12/5/97, 62 FR 64504.
12/8/97, 62 FR 64636.

4/15/98, 63 FR 18504.
5/6/98, 63 FR 24963; 7/
14/98, 63 FR 37780.
5/26/98, 63 FR 28556.

5/26/98, 63 FR 29556.
5/26/98, 63 FR 28556.
5/26/98, 63 FR 28556.
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Description of Federal requirement

(revision checklist)

Federal Register date
and page

Checklist 168, Hazardous Waste Combustors; Revised Standards
Checklist 169, Petroleum Refining Process Wastes

Checklist 170, Land Disposal Restrictions Phase IV—Zinc Micronutrient Fertilizers, Amendment

Checklist 171, Emergency Revision of the Land Disposal Restrictions Treatment Standards for Listed hazardous

Wastes from Carbamate Production.

Checklist 174, Post-Closure Permit Requirement and Closure Process

Checklist 175, HWIR—Media

Checklist 176, Universal Rule—Technical AMendments .........c.ccceeeiiiieeniiiee e
Checklist 177, Organic Air Emission Standards; Clarification and Technical Amendments ...
Checklist 178, Petroleum Refining Process Wastes—Leachate Exemption
Checklist 179, Land Disposal Restrictions Phase IV—Technical Corrections and Clarifications to Treatment Standards
Checklist 180, Test Procedures for the Analysis of Oil and Grease and Non-Polar Material
Checklist 181, Universal Waste Rule: Specific Provisions for Hazardous Waste Lamps
Checklist 182, Hazardous Air Pollutant Standards for Combustors

Checklist 183, Land Disposal Restrictions Phase IV—Technical Corrections
Checklist 184, Accumulation Time for Waste Water Treatment Sludges
Checklist 185, Organobromine Production Wastes Vacatur
Checklist 187, Petroleum Refining Process Wastes—Clarification

6/19/98, 63 FR 33782.
8/6/98, 63 FR 42110.
8/31/98, 63 FR 46332.
9/4/98, 63 FR 47410.

10/22/98, 63 FR 56710.
11/3/98, 63 FR 65874.
12/24/98, 63 FR 71225.
1/21/99, 64 FR 3382.
2/11/99, 64 FR 6806.
5/11/99, 64 FR 25408.
5/14/99, 64 FR 26315.
7/6/99, 64 FR 36466.
9/30/99, 64 FR 52828;
11/19/99, 64 FR
632009.
10/20/99, 64 FR 56469.
3/8/00, 65 FR 12378.
3/17/00, 65 FR 14472.
6/8/00, 64 FR 36365.

H. Where Are the Revised State Rules
Different From the Federal Rules?

There are no State requirements that
are more stringent or broader in scope
than the Federal requirements.

I. Who Handles Permits After the
Authorization Takes Effect?

Mississippi will issue permits for all
the provisions for which it is authorized
and will administer the permits it
issues. EPA will continue to administer
any RCRA hazardous waste permits or
portions of permits which we issued
prior to the effective date of this
authorization. At the time the State
program is approved, EPA will suspend
issuance of Federal permits in the State.
EPA will transfer any pending permit
applications, completed permits or
pertinent file information to the State
within thirty days of the approval of the
State program. We will not issue any
more new permits or new portions of
permits for the provisions listed in the
Table above after the effective date of
this authorization. EPA will continue to
implement and issue permits for HSWA
requirements for which Mississippi is
not yet authorized.

J. How Does Today’s Action Affect
Indian Country (18 U.S.C. 115) in
Mississippi?

The State of Mississippi’s Hazardous
Waste Program is not being authorized
to operate in Indian Country.

K. What Is Codification and Is EPA
Codifying Mississippi’s Hazardous
Waste Program as Authorized in This
Rule?

Codification is the process of placing
the State’s statutes and regulations that
comprise the State’s authorized

hazardous waste program into the Code
of Federal Regulations. We do this by
referencing the authorized State rules in
40 CFR part 272. We reserve the
amendment of 40 CFR part 272, subpart
RR for this authorization of
Mississippi’s program changes until a
later date.

L. Administrative Requirements

The Office of Management and Budget
has exempted this action from the
requirements of Executive Order 12866
(58 FR 51735, October 4, 1993), and
therefore this action is not subject to
review by OMB. This action authorizes
State requirements for the purpose of
RCRA section 3006 and imposes no
additional requirements beyond those
imposed by State law. Accordingly, |
certify that this action will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this action
authorizes pre-existing requirements
under State law and does not impose
any additional enforceable duty beyond
that required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4). For the same reason,
this action also does not significantly or
uniquely affect the communities of
Tribal governments, as specified by
Executive Order 13084 (63 FR 27655,
May 10, 1998). This action will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in

Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
authorizes State requirements as part of
the State RCRA hazardous waste
program without altering the
relationship or the distribution of power
and responsibilities established by
RCRA. This action also is not subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997), because it is not
economically significant and it does not
make decisions based on environmental
health or safety risks.

Under RCRA section 3006(b), EPA
grants a State’s application for
authorization as long as the State meets
the criteria required by RCRA. It would
thus be inconsistent with applicable law
for EPA, when it reviews a State
authorization application, to require the
use of any particular voluntary
consensus standard in place of another
standard that otherwise satisfies the
requirements of RCRA. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this rule, EPA has taken the necessary
steps to eliminate drafting errors and
ambiguity, minimize potential litigation,
and provide a clear legal standard for
affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings’ issued under
the Executive Order. This rule does not
impose an information collection
burden under the provisions of the
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Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this document and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication in the Federal Register. A
major rule cannot take effect until 60
days after it is published in the Federal
Register. This action is not a ““major
rule” as defined by 5 U.S.C. 804(2). This
action will be effective April 25, 2005.

List of Subjects in 40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous waste, Hazardous waste
transportation, Indian lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements.

Authority: This action is issued under the
authority of sections 2002(a), 3006 and
7004(b) of the Solid Waste Disposal Act as
amended 42 U.S.C. 6912(a), 6926, and
6974(b).

Dated: February 2, 2005.

A. Stanley Meiburg,

Acting Regional Administrator, Region 4.
[FR Doc. 05-3363 Filed 2—22-05; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

Pipeline and Hazardous Materials
Safety Administration

49 CFR Part 194

[Docket No. RSPA-03-16560; Amdt. No.
194-4]

RIN 2137-AC30

Pipeline Safety: Response Plans for
Onshore Transportation-Related Oil
Pipelines

AGENCY: Pipeline and Hazardous
Materials Safety Administration
(PHMSA), Department of Transportation
(DOT).

ACTION: Final rule.

SUMMARY: On January 5, 1993, the U.S.
Department of Transportation, Pipeline
and Hazardous Materials Safety

Administration, Office of Pipeline
Safety (OPS) issued an interim final rule
establishing oil spill response planning
requirements for onshore oil pipelines
(49 CFR Part 194). These regulations
were issued pursuant to section
1321(j)(5) of the Federal Water Pollution
Control Act (FWPCA), as amended by
the Oil Pollution Act of 1990 (OPA 90).
OPS is now adopting the interim rule as
a final rule. This final rule makes minor
amendments to some of the regulations
in response to the written public
comments received after issuance of the
interim final rule and at a public
meeting held in 1997 in New Orleans,
LA. The amendments also reflect the
experience that OPS has gained in
implementing the rule; leading spill
response exercises; and, responding to
actual spills and harmonizes certain
OPS requirements with related oil spill
response regulations developed by the
U.S. Coast Guard. The amendments are
generally technical in nature and do not
involve additional costs to pipeline
operators or the public.

DATES: This rule is effective March 25,
2005.

FOR FURTHER INFORMATION CONTACT: L.E.
Herrick, (202) 366-5523, U.S
Department of Transportation, Pipeline
and Hazardous Materials Safety
Administration, Room 2103, 400
Seventh Street, SW., Washington, DC
20590-0001, on the contents of this
final rule, or the Dockets Facility,
http://dms.dot.gov, (202) 366-1918, U.S.
Department of Transportation, Room
PL-401, 400 Seventh Street, SW.,
Washington, DC 20590-0001, for copies
of this final rule or other information in
the docket. General information about
OPS programs is on our Internet home
page at http://ops.dot.gov. For
information on OPA 90, first click on
the “Initiatives,” then on “OPA
Initiatives.”

SUPPLEMENTARY INFORMATION:

Background

Section 1321(j)(5) of the FWPCA (33
U.S.C. 1251 et seq.), as amended by
OPA 90 (Pub. L. 101-380, 104 Stat. 484),
requires an operator of an onshore
pipeline facility to prepare and submit
an oil spill response plan when, because
of its location, the facility could
reasonably be expected to cause
substantial harm to the environment if
it were to discharge oil into navigable
waters or adjoining shorelines.

On January 5, 1993, OPS published an
interim final rule (58 FR 244) that
created part 194 of Title 49 of the Code
of Federal Regulations. The interim final
rule implemented the requirements of
OPA 90 and required all onshore oil

pipeline operators to submit response
plans for pipelines located where they
could reasonably be expected to cause
substantial harm or significant and
substantial harm to the environment by
discharging oil.

Under part 194, each response plan
must include a core plan that provides
an information summary (e.g., operator
address; description of response zones;
contact information for designated spill
response manager), and additional
detail on immediate notification
procedures; spill detection and
mitigation procedures; the applicable
response organization; response
activities and response resources;
government agencies that will provide
support; training procedures; equipment
testing; drill types, schedules, and
procedures; and plan review and update
procedures. In addition, each response
plan must be consistent with the
National Contingency Plan (NCP) (40
CFR part 300) and each applicable Area
Contingency Plan (ACP).

Part 194 also requires each operator to
identify and ensure, by contract or other
approved means, the resources
necessary to respond, to the maximum
extent practicable, to a worst case
discharge (including a discharge
resulting from fire or explosion), and to
mitigate or prevent a substantial threat
of a worst case discharge.

Furthermore, the part 194 requires
each operator to conduct specialized
training for its personnel, particularly
those responsible for reporting and
responding to spills. Each response plan
also must address equipment testing
and provide for periodic unannounced
drills. Operators must participate in any
unannounced drills conducted by
Federal officials, including activation of
the appropriate oil spill removal
organization and spill management team
identified in the response plan. Since
1993 OPS has led over 100 exercises.

Pipeline facilities subject to part 194
include those that transport any of the
following products: crude oil; refined
petroleum products (e.g., gasoline,
diesel fuel, heating and fuel oils,
kerosene, and jet fuel); vegetable and
animal oil; sludge; oil refuse; and/or oil
mixed with wastes other than dredged
spoil. To date, 367 onshore pipeline
facilities have submitted response plans
in compliance with the interim final
rule that established part 194.

There are two categories of onshore
pipeline response plans, those involving
pipelines capable of causing
“substantial” harm to the environment
and those capable of causing
“significant and substantial” harm to
the environment. OPA 90 does not
define substantial harm or significant
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and substantial harm. The OPA 90
Conference Report (H.R. Conf. Report
No. 653, 101st Cong., 2d Sess., 101,
reprinted in 1990 U.S. Code Cong. &
Admin. News 779) states that
nationwide criteria should be developed
to determine those facilities which
could reasonably be expected to cause
“substantial harm” and are therefore
required to submit response plans (OPA
Conference Report, p. 829). It discussed
oil storage capacity, environmentally
sensitive areas, and drinking water
supplies as relevant factors, and
cautioned that facility age and oil
storage capacity should not be the only
criteria. The report states that the
criteria should result in a broad
requirement for facility owners and
operators to prepare and submit plans,
but that only a subset of these plans (i.e.,
those addressing significant and
substantial harm) will be reviewed and
approved (OPA Conference Report, p.
829). The criteria for this subset are set
forth in 49 CFR 194.103(c).

In order to gain a further
understanding on implementing the
regulation and on potential revisions to
the part 194, OPS conducted a public
meeting on January 29, 1997, in New
Orleans, LA, to receive comments from
interested parties. A copy of the
transcript of the public meeting is in the
docket for this rulemaking.

In 1999, major pipeline spills
occurred in Simpsonville, SC; Atchison,
KS; and Knoxville, TN. In 2000, a major
pipeline spill occurred in Aquasco, MD.
These spills illustrated the importance
of spill prevention and response
planning; adequate response equipment
and workers; and, the mastery and
effective use of incident command
systems.

Investigations and analyses of major
pipeline incidents by the National
Transportation Safety Board (NTSB) and
OPS have emphasized the importance of
protecting people and the environment,
particularly in densely populated areas
and in areas that are unusually sensitive
to environmental damage. This final
rule incorporates lessons OPS has
learned from reviewing these plans,
leading oil spill exercises, and,
responding to oil spills, as well as the
comments received. The following is a
summary of the clarifications and minor
changes made by this final rule to the
response planning regulations:

(1) Clarifies definition of ““adverse
weather” and makes it more consistent
with the U.S. Coast Guard definition;

(2) Deletes four definitions as obsolete
because they are not used in the rule;

(3) Deletes expired and no longer
significant dates from §8194.7(a), (b), (c)
and 194.119(e);

(4) Clarifies wording in §194.101(a) to
address which operators are required to
submit response plans;

(5) Specifies the secondary
containment credits for use of secondary
containment and other spill prevention
measures when calculating the worst
case discharge based on breakout tank
capacity in § 194.105(b)(3);

(6) Clarifies the “‘substantial threat”
term and requirement in § 194.107(a)
and allows operators to incorporate by
reference certain procedures from the
operator’s maintenance and emergencies
manuals, required under 49 CFR
195.402, to meet the requirement;

(7) Deletes § 194.107(b) to eliminate
English language requirements;

(8) Revised §194.107(c) to provide
additional guidance on consistency of
response plans with the NCP and ACPs;

(9) Revises §194.107(d)(1)(ix) to
clarify that the drill requirements can be
met by following PREP or developing a
functionally equivalent program;

(10) Add new §194.107(d)(3) to
clarify requirements for an operator’s
Incident Command System (ICS);

(11) Revises §8194.109(b)(2) and
194.113(b)(2) to allow operators the
additional flexibility to use either the
name or the title of the qualified
individual. The revised sections also
clarify the requirement for operators to
list the name or title of an alternate
qualified individual;

(12) Revises §194.111(a) to allow
operators to keep response plans where
they are most likely to need them;

(13) Revises §8194.119(d) and (f) to
clarify the authority of OPS to make a
final determination where a Federal on-
scene coordinator (FOSC) has concerns
about the operator’s response capability;
to clarify that OPS may consider FOSC
comments on response techniques,
protecting fish, wildlife and sensitive
environments and on consistency with
the NCP; and to clarify that OPS
remains the approving authority for the
response plan;

(14) Revises §194.121(a) to clarify
that the resubmission of plans to OPS
on a five-year cycle is from the date of
submission or from the date of last
approval; and

(15) Augments the guidelines in
Appendix A with three, web-based
government references. Because these
changes are minor and technical in
nature, and generally reflect existing
industry practice, no additional burden
will be placed on operators or the
public.

Discussion of Comments

A summary of the written comments
OPS received in connection with the
issuance of the interim rule is available

in the docket. OPS received additional
comments in response to a notice of
public meeting and request for
comments held in January 1997 in New
Orleans. A transcript of the public
meeting is also in the docket.

The comments were generally
supportive of the need for oil spill
response planning requirements
although many suggested modifications
to the existing provisions in various
sections. OPS reviewed these comments
and the records of the public meeting
and used them in developing this final
rule.

Section 194.1, Purpose

No comments were received on
§194.1 and the section is unchanged.

Section 194.3, Applicability

Several commenters requested that
OPS clarify those pipelines that are
considered to transport oil under 49
CFR part 194. The commenters
questioned the applicability of the
response planning regulations to
commodities such as natural gas and
unstabilized condensate from natural
gas wells.

Response

OPS believes a clarification is
unnecessary. The FWPCA (33 U.S.C.
1321) does not specify substances
considered to be oil. Rather, the FWPCA
broadly defines oil and Federal agencies
rely on the broad definition to
determine substances that are regulated
under the Act. The existing definition of
“oil” in §194.5 is consistent with this
broad definition. Because the definition
does not include highly volatile liquids
(HVL), natural gas liquids (NGL),
liquefied natural gas (LNG), or liquefied
petroleum gas (LPG), OPS believes that
it is clear that they are not considered
to be oil under 49 CFR part 194.

Section 194.5, Definitions

Coastal Zone/Inland Zone/Inland Area/
Response Area

Several commenters noted that the
terms Coastal zone, Inland area, Inland
zone, and Response area are defined,
but that these terms are not used in the
regulations.

Response

OPS agrees and is removing these
definitions as obsolete.

Adverse Weather

Some commenters stated that OPS
should provide more specific guidelines
or criteria on what constitutes adverse
weather, noting that the U.S. Coast
Guard (USCG) and the Environmental
Protection Agency (EPA) have specific



8736

Federal Register/Vol. 70, No. 35/Wednesday, February 23, 2005/Rules and Regulations

criteria for significant wave height
within the area in which recovery
equipment and booms are expected to
operate.

Response

In the interests of interagency
consistency, OPS is adopting, in
modified form, the USCG definition of
adverse weather in 33 CFR 154.1020.

Contract or Other Approved Means

OPS received comments discussing
the definition of contract or other
approved means for insuring that the
operator will have oil spill response
resources. Some commenters said the
definition was too restrictive.

Response

OPS disagrees and believes that the
existing definition is consistent with the
intent of the law. A fundamental
requirement in response planning is to
establish the operator’s ability to have
the personnel and equipment to respond
to a discharge of oil or a substantial
threat of a discharge of oil on to the
navigable waters. Requiring an operator
to have a written or other legally
binding agreement between the operator
and a response contractor or other spill
response organization identifying is
consistent with this intent.

Environmentally Sensitive Areas

OPS received several comments on
the definition of environmentally
sensitive areas. Commenters suggested
that the term should be revised to reflect
the specific areas that would be
especially sensitive to oil discharges.
Some commenters stated that the
definition should be limited to areas
where spills are likely to create
significant long-term environmental
harm. Others suggested that the
definition should be consistent with the
National Contingency Plan (NCP).

Response

In the years since Part 194 was
established, all of the Area Contingency
Plans (ACPs) have been published. The
Area Contingency Plans include
detailed information about resources in
the area. OPS believes that the NCP and
ACPs provide sufficient guidance to
operators on environmentally sensitive
areas. Because the definition is
consistent with the ACP’s and the NCP,
OPS is not making any changes based
on these comments.

High-Volume Areas

OPS received several comments
stating that the existing definition of
high-volume areas (HVAs) did not make
clear whether high volume areas must

have both high river velocity and heavy
vessel traffic or only one of the listed
criteria. One commenter stated that the
interim final rule did not have enough
information for an operator to determine
what constitutes an HVA and suggested
that the current definition be modified
to allow operators to use their
discretion. One commenter suggested
that the concept was inappropriate
because it was developed for vessel
response plans and assumed that the
risk of a spill was greater in busy ports
with more vessel traffic. Another
commenter suggested that the concept
of HVA does not relate to the likelihood
of a discharge.

Response

OPS believes the list of specific high-
volume rivers in Appendix B of 49 CFR
Part 194 provides sufficient guidance to
pipeline operators. The list includes
areas that not only have high vessel
traffic and high river velocity but also
have concentrations of pipelines. The
list differs from the USCG list of high
volume port areas in 33 CFR 154.1020
because the OPS list also includes the
concentrations of pipelines.

Major River

OPS received three comments on the
definition of “‘major river.” Two
commenters stated that OPS should list
major rivers in an appendix to the rule
rather than refer to a list in a book. One
of the commenters noted that the
referenced book was not readily
available.

Response

OPS agrees. We are deleting the
definition of major river. A listing of
major rivers can be found in Appendix
B, High Volume Areas.

Maximum Extent Practicable

One commenter noted that the
definition of ““maximum extent
practicable’” should consider the
economics involved and the intent of
Congress to create a system in which the
private sector provided most of the
response resources.

Response

The definition in this rule is similar
to the definition in the USCG and EPA’s
response planning rules. By maintaining
the definition from the interim final
rule, we are being consistent with the
response planning regulations of other
Federal agencies. No change is made to
this definition.

Navigable Waters

One commenter suggested that the
definition of ““navigable waters’ was too

broad and would result in an increase
in pipeline operational and
administrative costs, including costs to
the Federal Government associated with
implementing these regulations. There
was also concern that the broad
definition of “‘navigable waters” in Part
194 would be applied to 49 CFR Part
195.412(b), requiring costly inspection
and increased risk to pipeline personnel
associated with inspecting pipeline
crossings in navigable waterways.

Two commenters said that waters
used for recreation should not be
included in the definition. One
commenter suggested that referring to
waters with vessel traffic leads to a
belief that a risk exists only where
watercraft and pipelines are both
present. The commenter also stated that
part 194 should not attempt to address
all areas of risk but only those where
pipelines and vessels coexist. The
commenters stated that the full intent of
OPA 90 can be met by eliminating the
definition of “navigable waters™ and by
focusing on areas where the
environment or public drinking water
supply can be damaged.

Two commenters stated that OPS
should publish a list of navigable waters
or major streams. One commenter stated
that the definition was inconsistent with
the preamble language and the
definition was ambiguous because of the
use of the terminology “‘recreation” and
“waters from which fish or shell fish are
taken and sold.” They suggested using
the USCG definition in 33 CFR 2.05-25
because that definition is tied to the
FWPCA and the regulated community is
familiar with that definition. One
commenter stated that the terms
“recreation’ and “fisheries” should be
removed or considered under the
definition of sensitive areas.

Response

The definition of navigable waters in
part 194 is a slightly modified version
of the EPA definition in the NCP at 40
CFR 300.5 and 40 CFR part 110. OPS
believes that the regulated community
understands this definition because it is
based on the FWPCA definition of
navigable waters at 33 U.S.C. 1362. OPS
will not develop a list of navigable
waters because it is well established that
Congress intended to broadly define
navigable waters in the FWPCA. In
addition, the OPA 90 Conference Report
reflects the intent of Congress that
facilities near sensitive areas such as
public drinking water supplies generally
should not be omitted from spill
response planning requirements
(Conference Report 101-653, p. 829).
Accordingly, OPS has decided to retain
the current definition.
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oil

Several commenters suggested that
the definition of “oil”’ be limited to
crude oil and petroleum products that
could be recovered. These commenters
further suggested excluding petroleum
or petroleum products classified as
HVLs, NGLs, LNG, or LPG. One
commenter suggested that the definition
should remain largely unchanged.
Another commenter stated that the
current definition does not include all
the products that Congress intended to
fall within the OPA 90 definition.

Several commenters stated that highly
volatile liquids such as propane and
butane should not be considered oil.
Another commenter stated that the
definition should be clarified to exclude
trace amounts of condensate in gas
pipelines. Another commenter stated
that OPS should not use the USCG
definition and resulting list of
substances considered to be oils because
the variety of products shipped by barge
is much greater than oil products
transported by pipeline.

Response

In February 1995, the USCG prepared
a list of substances considered oil for
response planning. Because HVLs,
NGLs, LNG, and LPG are absent from
the USCG’s list, OPS concluded that
these substances are not considered oil
under the FWPCA. OPS also believes
that in the course of implementing the
provisions of part 194, operators gained
an understanding of the substances
considered to be oil under the rule. OPS
is not changing this definition.

Oil Spill Removal Organization

OPS received three comments on the
definition of the term “oil spill removal
organization” (OSRO). One commenter
stated that the terminology may imply
that OPS is referring to USCG-classified
OSROs. Another commenter suggested
that because many small contractors
have response resources, the definition
should be revised to include only those
entities engaged exclusively in spill
response. Another stated that the
definition should be amended to
include companies that will use their
own resources, and that the definition
should refer to ““for profit, nonprofit,
and in-house resources.”

Response

OPS is retaining the definition
because it is sufficiently flexible to
apply to different types of organizations
that may be called on to respond to a
discharge of oil. Narrowing the
definition could exclude organizations
that can help respond effectively.

Pipeline

Three commenters addressed the
definition of “pipeline.” One
commenter stated that the definition of
pipeline in these regulations should
encompass all parts of an onshore
pipeline facility OPS regulates.

Response

OPS believes that this definition is
sufficiently inclusive. The current
definition of pipeline includes all parts
of an onshore pipeline facility through
which oil moves including, but not
limited to, line pipe, valves, and other
appurtenances connected to line pipe,
pumping units, fabricated assemblies
associated with pumping units,
metering and delivery stations and
fabricated assemblies therein, and
breakout tanks. OPS notes that some
tanks are used as breakout tanks even
though the pipelines transporting oil to
and from the tanks have different
operators. These tanks are still subject to
part 194 under a 1971 Memorandum of
Understanding (MOU) between EPA and
DOT (36 FR 24080; December 18, 1971).
Therefore, OPS is not changing the
definition of “pipeline”.

Qualified Individual

Two commenters stated that the
definition of “‘qualified individual”
should be identical to that in 33 CFR
154.1026.

Response

OPS is not revising the definition of
qualified individual to be identical to
the 33 CFR.154.1026 because the
current definition meets the intent of
the statute. However, OPS is revising
§194.113(b)(2) to allow the operator to
identify one qualified individual and
one alternate qualified individual either
by title or by name, and list their 24-
hour telephone numbers.

Response Zones

OPS received several comments on
the definition of “‘response zones.” One
commenter endorsed the response zone
concept, which he said was an excellent
method of tracking responsibilities and
resources. Another commenter said that
geographic response plans are valuable
because they can contain specific
response activities and strategies
throughout the geographic area. One
commenter suggested that a response
zone should be defined in terms of
response needs and that the linear
distance should be limited to 500 miles.
Another commenter suggested that a
response zone should be defined by
response strategy (the type of response
necessary to contain and cleanup the
spill). Another commenter suggested

that the response zone should be
defined by using the time requirements
established in the response planning
regulations for mobilizing response
resources. One commenter suggested
that the definition was satisfactory as
currently provided in the regulation.
Another commenter noted that he had
prepared facility-specific response plans
for three different Federal agencies and
requested that OPS consider allowing a
facility to prepare an overall geographic
response plan that would facilitate the
preparation of shorter response plans
specific to the personnel and
characteristics of each region. Another
commenter endorsed the value of
response zones and expressed support
for the Integrated Contingency Plan
(ICP) format to plan for multiple
facilities within a given geographic area
or under a single qualified individual
but asked for additional flexibility in
determining the need for multiple
response zones.

Response

OPS intent is to give operators as
much flexibility as possible in
developing facility response plans. This
approach is reflected in the current
definition of a response zone.
“Response zone means a geographic
area either along a length of pipeline or
including multiple pipelines, containing
one or more adjacent line sections, for
which the operator must plan for the
deployment of, and provide, spill
response capabilities. The size of the
zone is determined by the operator after
considering available capability,
resources, and geographic
characteristics.” Although OPS
appreciates the logic associated with the
preparation of purely geographic plans,
OPS believes that the flexibility
provided by the definition has proven to
be effective in plan development.
Therefore, OPS is not revising the
definition of response zone.

Worst Case Discharge

OPS received comments on the
definition of “‘worst case discharge.”
These comments are summarized in the
discussions on §194.105.

Section 194.7, Operating Restrictions
and Interim Operating Authorization

No comments were received on
§194.7. However, the February 18 and
August 18, 1993, dates listed are no
longer significant. As an administrative
measure, OPS is removing dates from
the section.
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Section 194.101, Operators Required To
Submit Plans

OPS received numerous comments
seeking clarification on which oil
pipelines were subject to part 194’s
response planning requirements. One
commenter contended that the current
language in § 194.101(a) was confusing
and subject to misinterpretation. OPS
received nine comments on the
exceptions from plan preparation in
paragraph (b) for small and distant
pipelines. Two of these commenters
expressed concern about the distant
pipeline exception, stating that if
containment can not be accomplished
within four hours for larger lines and
twelve hours for smaller lines, the result
is likely to be contamination of
environmentally sensitive areas and
public drinking water supplies obtained
from ground water sources—regardless
of the distance.

One commenter suggested that OPS
define one of the criterion associated
with the exception in paragraph (b)(1),
the term “proximity to navigable
waters”. Another commenter suggested
that OPS eliminate the proximity
criterion because under the current
definition of navigable waters, almost
any small pipeline will be in proximity
to navigable waters.

One commenter disagreed with the
1,000 barrel discharge within five years
criterion and suggested eliminating it
because a discharge of 1,000 barrels
could cause significant and substantial
harm to the environment. Another
commenter took issue with using
historical spill records as a criterion. He
contended that the absence of large
spills over five or ten years is not a good
measure of the risk of future spills given
the age of some pipeline systems. One
commenter recommended that
§194.101(b)(1)(ii) be revised to grant an
exception to a pipeline that has not had
two or more releases greater than 50
barrels resulting in polluting any
stream, river, lake, reservoir, or similar
body of water that violated applicable
water quality standards. Other
commenters suggested that inspection
and repair records be included as
criteria for exemption from preparing a
response plan.

Response

OPS agrees that the scope of the
exceptions for small and distant
pipelines is very limited. With regard to
small pipelines, the OPA 90 Conference
Report states that the basic requirement
to prepare and submit response plans
should be broadly applied because
under certain circumstances “even
discharges from small facilities can

result in considerable damage to the
environment” (Conference Report 101—
653, p. 829). Regardless of their size, the
only pipelines that are unlikely to cause
substantial harm to navigable waters,
adjoining shorelines, public drinking
water supplies, and other
environmentally sensitive areas in the
event of a worst case discharge are
pipelines that are not in proximity to
these areas. In practice, this means that
the small pipeline exception can only
apply if the small pipeline is also a
distant pipeline. With regard to distant
pipelines, the OPA 90 Conference
Report pointed out that even
“unregulated, low pressure pipelines
have leaked significant quantities of oil
into our Nation’s waterways.” Locations
that appear to be distant from open
waters may be in proximity to various
water resources including drinking
water supplies and other sensitive areas
and as a result, are likely to cause
substantial harm in the event of a worst
case discharge. Therefore, consistent
with the intent of the statute, the small
and distant pipeline exceptions must be
narrowly construed and virtually all
onshore oil pipelines are considered at
least “*substantial harm” facilities for
purposes of part 194. Accordingly, all
onshore oil pipeline operators, with the
rare exception of those who can prove
that their pipelines meet the strict
criteria in §194.101(b)(1) and (2), are
required to prepare and submit oil spill
response plans to OPS/OPS in
accordance with §194.119(a).

Although OPS modified paragraph (a)
to clarify this point, OPS does not
anticipate additional plan submissions
because OPS believes all affected
operators have already submitted
response plans.

FOSC Requests

OPS received 11 comments on the
handling of a Federal on-scene
coordinator’s (FOSC) request that OPS
require a response plan be prepared and
submitted for a pipeline or line section
that would otherwise be exempt from 49
CFR part 194. These comments are
addressed in connection with the
discussion on submission and approval
procedures in §194.119 below.

Section 194.103, Significant and
Substantial Harm: Operator’s Statement

Although, as discussed above, all
onshore oil pipeline operators are
expected to develop and submit
response plans, under OPA 90 only
those plans for pipeline facilities that
pose both a significant and substantial
threat of harm to the environment
require OPS approval. Under
§194.103(a), if an operator expects any

line section in a response zone to cause
both significant and substantial harm,
then the operator must submit a
statement with its response plan listing
the significant and substantial harm line
sections. This statement by the operator
facilitates our identification of those
plans requiring OPS approval. The OPA
90 Conference Report directed the RSPA
Administrator to establish criteria by
which those plans requiring prior
approval would be selected. Report
language discussed oil storage capacity,
environmentally sensitive areas, and
drinking water supplies as relevant
factors, and cautioned that facility age
and oil storage capacity should not be
the only criteria. The significant and
substantial harm criteria are currently
set forth in 8 194.103(c)(1) through (5).
Several commenters took issue with
various aspects of these criteria.

Historical Spill Data

With respect to §194.103(c)(1) and
(2), we received four comments on the
use of historical spill data in
determining significant and substantial
harm. One commenter recommended
that references to historical incidents
contained in § 194.103(c)(1) and (2) be
omitted because they have little bearing
on spill harm or consequence. Another
commenter noted that some
consideration should be given to the
type of corrective action taken as a
result of previous spills.

Response

In our view, however, historical spill
data is an appropriate factor for us to
consider when deciding which response
plans are appropriate for the approval
process, because it aids in focusing our
limited resources on reviewing those
plans associated with facilities where
known risks may be present.

Electric Resistance Welded Pipe

With respect to §194.103(c)(3), one
commenter contended that there was no
scientific basis for establishing
significant and substantial harm on the
basis of the presence of electric
resistance welded (ERW) pipe
manufactured prior to 1970, operating at
certain stress levels.

Response

OPS disagrees. Our accident statistics
clearly show that at certain stress levels,
ERW pipe manufactured before 1970 is
inherently susceptible to fracture and
preferential corrosion. Two studies,
along with our accident data for liquid
and natural gas transmission pipelines,
show that failures in older ERW pipes
greatly outnumber those in ERW pipe
produced after 1970. Since 1970, pipe
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manufacturers have changed to high
frequency current for fusion heat and
improved quality control for ERW pipes.
These changes led to a significant
decrease in the number of ERW pipe
seam failures. This decrease is so
significant that it cannot be attributed to
any factors other than the change to
high frequency current and quality
control improvements. Therefore, we
are retaining this criterion.

Buffer Zone Dimensions

Six comments were received
regarding the criterion in §194.103(c)(4)
and (5) establishing “‘significant and
substantial harm” to include a line
section located within certain linear
distances from drinking water intakes
and environmentally sensitive areas.
Three of the comments concerned the
role of this criterion in the significant
and substantial harm determination.
One commenter asserted that drinking
water intakes and environmentally
sensitive areas should be equally
protected, noting that the OPA 90
Conference Report made no distinction
between the two and requires that both
be protected in the event of a spill. This
commenter recommended that an
operator of any oil pipeline located
within 5 miles of an environmentally
sensitive area be required to prepare and
submit a response plan. One commenter
contended that the distances from
drinking water intakes and
environmentally sensitive areas should
only be relevant when the line section
Crosses a major river or waterway.
Another commenter noted that an oil
discharge from a pipeline can also affect
ground waters and that this should be
taken into account in determining the
level of harm that could reasonably be
expected in the event of a discharge and
taken into account for determining
which plans should require approval.

Response

In our view, the clear intent of OPA
90 requires us to recognize the potential
harmful effects of oil discharges on
environmentally sensitive areas and
drinking water sources. The fact that
most pipelines are located underground,
and contamination of ground waters can
ultimately impact surface waters and
adjoining areas indicates that a response
plan must contain response strategies to
protect drinking water sources and
environmentally sensitive areas.
Moreover, the FWPCA requires these
areas be identified in the relevant
ACP(s) and response plans be consistent
with these ACPs. Accordingly, we are
retaining the linear distance criteria in
§194.103(c)(4) and (5). Overall, we
believe that the §194.103(c) criteria for

determining whether a line section can
be expected to cause significant and
substantial harm, are appropriate at this
time. We may consider revising these
criteria in the future if experience
indicates that such a change is needed.
We reserve the right to check all
pipeline facility response plans for
completeness, regardless of the level of
harm the operator designates.

Treatment of Response Zones

Under §194.103(b), if an operator
expects a line section in a response zone
to cause significant and substantial
harm, then the entire response zone
must be treated as if it could cause
significant and substantial harm. Two
comments were received stating that
§194.103(b) should be revised. The
commenters contended that pipeline
operators should not be burdened with
planning for areas within a response
zone but relatively distant from the
pipeline sections capable of causing
significant and substantial harm. Two
other commenters questioned the
criterion. They suggested that only the
line section that met the criterion, rather
than the zone, be so designated.

Response

OPS disagrees that a revision is
warranted. Response zones are based on
geographic and regional considerations
including topography, hydrology,
climate, and population. OPS requires
operators to submit a response plan for
each pipeline, not for each line section
and requires a separate appendix for
each response zone. OPS expects
operators to fully analyze the potential
impact of a spill throughout each
response zone.

Section 194.105, Worst Case Discharge

Secondary Containment Credits

RSP/OPS received numerous
comments on the practice of reducing
the worst case discharge calculation
from breakout tanks that have secondary
containment dikes, and other
prevention measures.

One commenter stated that
Washington State does not allow
operators to take credit for secondary
containment and that the worst case
discharge calculation is only to establish
a planning volume. Another commenter
stated that it was inappropriate to allow
for a reduction of the maximum
drainage volume calculation because a
review of incidents associated with
storage tanks shows it is not uncommon
to experience at least a partial failure of
containment systems.

Commenters also suggested varying
amounts of credit for secondary

containment, some up to 100 percent,
depending on the spill prevention
measures an operator has in place.
Others opposed predetermined credits,
arguing instead that operators should
use site-specific risk assessment
methods to establish the appropriate
containment credit.

Response

In 49 CFR 194.105(b)(3), the rule
allows operators to reduce the
calculated worst case discharge from a
breakout tank due to secondary
containment. Reductions in the
calculated worst case discharge are
referred to as credits. The interim final
rule is not specific as to how much
credit an operator is allowed.

In 40 CFR Part 112, EPA allows up to
20 percent secondary containment
credit in certain cases for tanks under its
jurisdiction. Since 1994, our policy has
allowed operators to claim up to a 50
percent secondary containment credit in
calculating their worst case discharge
for facilities with breakout tanks. The 50
percent credit policy was based on
examining tank accident statistics and a
1992 position paper from the American
Petroleum Institute.

Under certain circumstances, we
approved claims for credit of up to 75
percent where operators were able to
demonstrate that more spill prevention
measures were in place. OPS believes,
based on our analysis, that routine spill
prevention credits higher than 75
percent are not justified.

OPS reviewed incidents from 1987 to
1999 involving spills from breakout
tanks. During that period, 189 breakout
tank spills were reported. Of the
179,606 barrels of oil spilled, 139,015
barrels of oil were recovered. A variety
of factors may have contributed to the
amount of oil lost, including oil
volatility and whether there was a fire.
However, over 12 years, only 77 percent
of the oil spilled from breakout tanks
was recovered. In addition, although
secondary containment at breakout
tanks generally prevented loss of the
entire tank volume, there are
documented cases of accidents in which
the secondary containment system
partially failed.

OPS’s goal is to focus breakout tank
operators’ efforts on prevention, so that
there are fewer spills. OPS believes that
if the credits for preventing spills from
breakout tanks are too small, operators
may shift their planning emphasis from
higher-risk areas along their rights-of-
way, to tank farms that may pose
smaller environmental risks.

Accordingly, the following table
which specifies the amount of
prevention credit an operator can
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routinely claim has been incorporated
as a new subparagraph (b)(4).

Prevention measure Standard (pcegiglrgt)
Secondary CONtaINMENE > 1000 ......ccoiuiiiiiiiieiiiee ittt e ate e e et e e e e atbe e e sseeeesteeeaatbeeeabbeeesabseeeaabseeaabseeeabeeeaanreeaas NFPA 30 ..coeeiieeee. 50
Built/repaired to API standards ... AP| RP 620/650/653 10
Overfill protection standards ....... API RP 2350 ............. 10
Testing/cathodic protection ..... AP| RP 650/651/653 5
Maximum allOWEADIE CrEIL .........oooiie ettt ettt e s et e e e be e e e asbe e e snbeeesanbeeesnnneesanbeees | tenbeeessnseessssneesnnneesanreeens 75

OPS will entertain higher credits only
on a case-by-case basis upon petition for
waiver by a pipeline operator.

Supervisory Control

A commenter suggested OPS consider
giving pipelines equipped with a
supervisory control and data acquisition
(SCADA) systems with a leak detection
capability containment credits on a
tiered basis, noting that since the use of
SCADA systems was not mandatory,
tiered credits would promote the use of
such systems.

Response

OPS is not granting specific credit for
reducing worst case discharge based on
the use of SCADA systems because
these systems are highly variable in
their leak detection capabilities. In
addition, the SCADA systems are for
data collection and system control
rather than part of a secondary
containment system. However, we have
seen significant improvement in these
systems since they were first
introduced. Operator’s may now use
leak detection systems enhancements as
a mitigative measure in their integrity
management programs and we may
revisit the issue of granting response
planning credits pending further
advances in leak detection.

Weather

OPS received several comments on
the role of weather in calculating the
worst case discharge. One commenter
noted that weather conditions would
have a great effect on response
capability. Other commenters noted that
although the basic method for
calculating worst case discharge was
satisfactory, the rule should also include
specific guidelines for planning for
discharges that occur in adverse
weather, at night, or that result from
natural disasters, such as hurricanes and
earthquakes.

Response

The current definition of worst case
discharge requires consideration of
adverse weather conditions. Although
we have not specified how these effects
must be weighed, operators are required

to consider the weather history for the
area surrounding the pipeline and the
effects of adverse weather on the time
needed to shut down a pipeline. OPS
does not find a benefit by adding the
new or additional terminology.

Maximum Drainage Volume/Maximum
Shutdown Response Time

OPS received several comments on
maximum drainage volume and
maximum shutdown response time
calculations. These calculations are
based on historic discharge date or, in
the absence of such historic data, the
operator’s best estimate, multiplied by
the maximum flow rate. One commenter
requested definitions for “maximum
shutdown response time” and
“maximum drainage volume” be
inserted into part 194.

Response

OPS believes the existing rule has
clear procedures for calculating worst
case discharge volumes from line
sections and the text explains that worst
case means the largest volume. OPS
does not find a benefit by adding the
new or additional terminology.

Section 194.107, General Response Plan
Requirements

OPS received several comments
requesting clarification on the
requirement for each response plan to
identify resources for responding to a
worst case discharge or a substantial
threat of a worst case discharge.
Commenters noted an NTSB report on
the 1994 San Jacinto Flood
recommended that OPS require liquid
pipeline operators to address substantial
threats in their facility response plans.

Response

On January 24, 1997, OPS issued a
Pipeline Safety Alert Notice (ALN 97—
01) to remind the regulated community
of the importance of planning not only
for a worst case discharge but also for
a substantial threat of a worst case
discharge. Although OPS does not
require response planning for less than
a worst case discharge, an operator may
nevertheless benefit from planning
responses to smaller discharges because

they are more likely to occur, and may
require different types and quantities of
response equipment. OPS is revising
§194.107(a) as a result of these
comments.

In order to minimize the burden on
the regulated community, operators may
incorporate by reference, procedures
developed under 49 CFR 195.402 to
address these requirements. Operators
may refer to the appropriate section of
their operations and maintenance
manuals required under § 195.405(a).
Operators need not submit their entire
procedural manuals developed under
§195.402. However, OPS reserves the
right to request a copy of the relevant
portion of the procedural manual as part
of the response plan review.

Other Than English

OPS received one comment
requesting that criteria be specified for
determining when it is necessary to
develop a response plan in a language
other than English.

Response

The intent of this provision is to
ensure that personnel implementing
response plans are able to read the plan.
If the personnel implementing a plan
can read in English, there is no need to
produce the plan in more than one
language. If a plan were written in more
than one language, only the English
version would need to be submitted to
us. OPS has not received any plan in a
language other than English and expects
that response plans will continue to be
submitted in English. OPS is deleting
§194.107(b) because it is not necessary.

Consistent With NCP/ACP

We received several comments and
many operator requests for clarification
on how an operator can certify that a
plan is consistent with NCP and
applicable ACPs.

Response

In the course of OPS’ iterative plan
review process we identified detailed
information for determining consistency
with the NCP and applicable ACPs. We
are modifying the text of paragraph (c)
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and adding a redesignated paragraph (b)
to reflect this information.

As a minimum, to be consistent with
the NCP a facility response plan must:
(1) Demonstrate an operator’s clear
understanding of the function of the
Federal response structure, for example,
the plan must contain a procedures to
notify the National Response Center and
set forth the relationship between the
role of the operator’s response
organization and the role of the FOSC in
pollution response; (2) establish
provisions to ensure the safety at the
response site; and (3) identify the
procedures to obtain any required
Federal and State permissions for using
alternative response strategies, such as
in-situ burning and dispersants as
provided for in the applicable ACPs.

At a minimum, to be consistent with
the applicable ACP, the plan must: (1)
Address the removal of a worst case
discharge and the mitigation or
prevention of a substantial threat of a
worst case discharge; (2) identify
environmentally and economically
sensitive areas; (3) describe the
responsibilities of the operator and of
Federal, State and local agencies in
removing a discharge and in mitigating
or preventing a substantial threat of a
discharge; and (4) establish the
procedures for obtaining an expedited
decision on use of dispersants or other
chemicals.

Drills and Exercises

OPS received several comments on
§194.107(d)(1)(ix) covering drills and
exercises; and on “Guidelines for
Developing and Evaluating an Oil Spill
Response Exercise: A Handbook for
Preparedness for Response Exercises
(PREP),” which was developed to
support operator compliance with this
paragraph. Two commenters wrote that
§194.107(d)(1)(ix) should specifically
refer to the PREP guidelines. Two
commenters requested that more
guidance documents be made available,
especially on how to conduct an
exercise program. One commenter
requested guidance on conducting
exercises for multi-zone response plans.

Response

OPS is not making the PREP
guidelines mandatory. However, OPS is
revising §194.107(d)(1)(ix) and
redesignating this as new paragraph (c)
to clarify that an operator will satisfy
the requirement for drills by following
PREP guidelines. An operator choosing
not to follow PREP guidelines must
have a drill program that is equivalent
to PREP. The operator must describe the
drill program in the response plan and
OPS will determine if the program is

equivalent to PREP. This revision is
consistent with the USCG exercise
requirements in 33 CFR Part 154. OPS
is also providing response plan
guidelines in Appendix A by adding a
reference to the PREP guidelines.

Integrated Contingency Plan

OPS received two comments on using
the National Response Team'’s
Integrated Contingency Plan (ICP)
format published in the Federal
Register on June 5, 1996 (61 FR 28642).
(See discussion under §194.119 for
more comments on ICP format. One
commenter stated that OPS should
reword or reorganize the format of a
response plan to be more consistent
with ICP guidelines. He suggested that
§194.107(d) be revised to use the ICP
concepts of response plan, core plan,
and appendices rather than addressing
each zone independently. Another
commenter encouraged consistency
with the ICP and stated that a format
similar to the ICP should simplify the
demand on facilities.

Response

OPS strongly endorses using the ICP
format to organize a response plan. OPS
believes the ICP is a highly functional
document that can be used in a variety
of emergencies to meet several agencies’
requirements, including Part 194.
Although the ICP format is the preferred
method of response planning to meet
federal spill contingency planning
regulations using the ICP format is not
mandatory because OPS believes an
operator should have the flexibility to
organize their response in the manner
which best fits their operational
situation. Operators using the ICP
format must include a cross-reference in
their response plan. OPS does not find
a benefit by adding the new or
additional terminology.

National Interagency Incident
Management System

A commenter suggested that OPS
adopt the National Interagency Incident
Management System (NIIMS) and

require operators to be trained in NIIMS.

The NCP (40 CFR 300.150) requires that
response actions comply with the
Occupational Health and Safety
Administration (OSHA) provisions for
worker health and safety in 29 CFR
1910.120(q)(3). The OSHA rule requires
implementing an incident command
system (ICS), which is further explained
in Section 6, Appendix C of 29 CFR
1910.120.

Response

As part of the requirement to be
consistent with the NCP and the ACPs,

OPS requires operators to use incident
command systems (ICS), including
unified command system procedures for
spill response. OSHA previously
required training in the ICS appropriate
to the role the participant plays. OPS
does not require training in ICS.

OPS fully endorses NIIMS (now
called the National Incident
Management System (NIMS), but will
accept other ICSs if they adequately
address the following five functional
areas: finance, logistics, operations,
planning, and command. More
information on NIMS is available on the
USCG’s Web site, http://www.uscg.mil/
USCG.shtm. OPS is adding a new
§194.107(c)(3) to clarify a facility
response plan must include a
description of the operator’s response
management system including the five
functional areas. The plan must also
demonstrate the operator’s response
management system uses common
terminology and has a manageable span
of control, a clearly defined chain of
command, and sufficient trained
personnel to fill each position.

Section 194.107(d)(2), which lists the
information required in a response zone
appendix, has also been modified to
reflect the change from §194.107(d) to
§194.107(c). Although not the subject of
a specific comment, RSPA is also
clarifing that an operator submitting a
response plan for a single response zone
does not have to have a core plan and
a response zone appendix. The operator
of a single response zone onshore
pipeline shall have a single summary in
the plan that contains the required
information in §194.113.

Section 194.109, Submission of State
Response Plans

OPS received four comments on
submitting State response plans and on
the plan’s format. One commenter
requested that OPS retain the provisions
that allow operators to submit a
response plan originally developed to
meet State requirements. The
commenter requested that OPS allow a
State plan to be submitted to us even
before the State approves the plan.
Another commenter endorsed using
approved State plans and commended
our efforts to streamline the response
planning requirements. One commenter
noted that State agencies may complain
that a plan is too large, and requested
that OPS consider this criticism when
streamlining the plan process. Another
commenter stated that all plans should
be required to follow the same format to
ensure consistency, ease of review and
ease of use. He noted that when a
pipeline operator submits a State
response plan, the supplementary
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information should follow a consistent
format.

Response

OPS is retaining § 194.109 and will
continue to accept a response plan
prepared for a State when the State plan
has equivalent or greater environmental
protection, in order to provide
maximum flexibility to operators in
preparing response plans. Although not
the subject of a specific comment, OPS
is also revising § 194.109(b)(2) to be
consistent with the change to
§194.113(b)(2).

Section 194.111, Response Plan
Retention

OPS received several comments on
retaining response plans. One
commenter noted that the requirement
to retain a copy of the plan at the
operator’s headquarters is confusing
because there are many different levels
of headquarters offices. He suggested
that a plan be retained at a designated
office of record for the affected facilities
and at designated locations where the
plan will be activated. One commenter
noted that EPA required a plan at the
nearest field office. Two commenters
noted that it was unnecessary to keep a
plan at a pump station because many
pump stations were unmanned. One
commenter suggested that the
regulations be amended to require a
plan only at a manned pump station or
pipeline facility. Another commenter
agreed, adding that requiring a plan at
unmanned locations where response
activity might take place would be
impractical and burdensome. Three
commenters suggested that a core plan
and appendices be kept at the location
from which operator personnel would
be dispatched. Another commenter
stated that the qualified individual
should not be required to have a copy
of a plan if copies are available at the
locations listed in §194.111(a). One
commenter questioned the need for a
qualified individual to have a copy of
the entire plan when the qualified
individual is responsible for only a
portion of the facility.

Response

OPS is revising §194.111 by deleting
§194.111(a) and its subsections (1),(2),
and (3). We are replacing these with a
new subsection (a) requirement for
operators to maintain relevant portions
of their response plans at headquarters
and at other locations from which
response activities may be conducted,
such as in field offices, supervisors’
vehicles or spill response trailers. This
change will allow operators the
discretion to determine the most

appropriate locations for copies of the
plan.

Section 194.113, Information Summary

OPS received 10 comments on the
information summary required in
§194.113. One commenter noted that
§194.113(a)(2) should be revised to
eliminate the listing of one or more line
sections meeting the requirements for
significant and substantial harm.
Instead, he suggested replacing it with
a list and description of the response
zones, including all counties and States
that each zone encompasses and the
level of harm the operator’s pipeline
poses in that zone.

Two commenters suggested that
§194.113(b)(1) be revised to remove the
requirement that the response zone
appendix contain the information
summary sheet for the core plan.
Another commenter took issue with the
statement in the preamble to the interim
final rule, on the need for an operator
to provide a duplicate copy of the
information summary sheet from the
core plan with each response zone
appendix.

Three commenters requested that
§194.113(b)(2) be revised to require
only the title of the qualified individual,
so that the operator would not have to
update the plan when personnel
changed. Two commenters stated that
the plan should list the name and
telephone number of an alternate
qualified individual in addition to those
of the qualified individual. Another
commenter stated that naming specific
individuals, along with their phone
numbers, contractors, and employees
would do little to enhance the pipeline
operator’s response capability.

Response

OPS believes that the information
summary concerns expressed by the
commenters are largely resolved
through the iterative process of plan
review and generally do not require
further clarification or change. OPS
agrees that the summary should require
only the title of the qualified individual,
so that the operator would not have to

update the plan when personnel change.

The plan should also list the name and
telephone number of an alternate
qualified individual in addition to those
of the qualified individual. We are
revising §8194.113(b)(2) accordingly.

Section 194.115, Response Resources

OPS received 22 comments on
§194.115. Several comments concerned
the tiering of response resources.
Tiering is the concept of having a
certain amount of personnel and
response equipment on-scene within a

specified amount of time. Each
increment of time, with its associated
level of resources, is called a tier.

Current regulations require operators
to identify in their spill response plan
the resources that are available to
respond for three tiers, that is, within
12, 36, and 60 hours, respectively. For
high volume areas, the response times
for the three tiers are 6, 30, and 54
hours, respectively. Five commenters
endorsed the concept of tiers, including
the concept of high volume areas.
Another commenter noted that the tier
requirements should be planning
standards rather than performance
standards, because on the day of a
discharge circumstances may be
different. Another commenter noted that
the tiered approach should represent the
minimum amount of resources that
would be acceptable.

Several commenters offered
alternative response times, such as Tier
1, 12 to 24 hours; Tier 2, 30 to 48 hours;
and Tier 3, 60 to 80 hours. Another
commenter stated that the preamble to
the interim final rule offered an example
of the tiered approach but that the
regulatory text in §194.115 did not have
criteria. He suggested that § 194.115
should clearly explain our approach.
Another commenter suggested that
operators should have the discretion to
identify personnel and equipment to
meet the tiered response for the worst
case discharge.

Another commenter noted that
operators in remote areas need a
different strategy because the areas may
not be adequately protected under the
regulation. One commenter noted that
ACPs should be used as a reference in
establishing the amount and type of
response resources. He said that using
ACPs for this task is appropriate
because the ACPs would be kept up-to-
date and consistency with ACPs is
required. Another commenter
responded to a statement in the interim
final rule preamble on limitations for
particular response zones including
limitations on the types of equipment
suitable for response in ACPs.

Another commenter noted that the
regulations do not identify the level of
capability that OPS would consider
sufficient within the tiers. As a result,
operators and response contractors may
not be clear on what is required of them.
One commenter noted that although the
preamble to the interim final rule says
that many of the recommendations of
the USCG Response Planning
Negotiated Rulemaking Committee were
adopted, OPS departed from the
Committee’s recommendations on
response times and response equipment.
Several commenters stated that OPS
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should adopt the tiered concept and
specify the amount of response
equipment required under each tier
from the USCG’s or the EPA’s response
planning regulations.

Two commenters addressed the
subject of caps on the amount of
required equipment that must be under
contract, as developed in the USCG’s
Response Planning Negotiated
Rulemaking and used in the USCG and
the EPA’s response plan rules. Both
commenters endorsed the concept but
one suggested doubling the caps in the
USCG’s regulations. The other
commenter suggested that because
resources may be insufficient in many
areas of the country, OPS should specify
caps for response resources that must be
under contract.

OPS received several comments on
specific equipment requirements under
§194.115. One commenter questioned
how OPS defines sufficient resources
and asked us to define reasonable levels
of resources for each of the three tiers.
OPS received four comments calling for
adopting standards for measuring the
adequacy of an operator’s response
equipment. One commenter noted that
adopting requirements parallel to the
USCG’s and EPA’s would be
appropriate. Another commenter said
that the USCG’s and EPA’s guidance on
response resources were inappropriate
because they were developed for
industries regulated by those agencies.
Some industry representatives suggested
that operators should have the
discretion to identify personnel and
equipment to meet the tiered response
for the worst case discharge. They
oppose adopting the USCG’s response
planning standards, because they
believe it would result in conflicting
and confusing requirements.

Response

In the interim final rule, OPS referred
to the USCG Navigation and Vessel
Inspection Circular (NAVIC) No. 7-92,
Appendix A, as a method an operator
could use to determine the type and
amount of response resources needed to
respond to a worst case discharge. OPS
also noted in the interim final rule that
many pipeline operators deal with
diverse spill risks and response
considerations, which is reflected by the
comments above. OPS does not believe
it is necessary to specify the amount of
response resources instead of allowing
operators to determine and demonstrate
sufficient response resources in their
response plans.

The NAVIC included guidance on the
tiers of response resources, defined
environments in which response
equipment must be capable of operating,

and accounted for the physical effects of
the environment on types of oil. The
NAVIC set specific minimum amounts
of equipment, and specified times of
arrival at the scene of a worst case
discharge for which an operator must
plan.

Many of the concepts used in the
NAVIC are in the USCG'’s rule for
marine transportation-related facility
response plans (33 CFR Part 154,
Subpart F and Appendix C). Similarly,
EPA adopted many of the planning
concepts concerning the type and
amount of response equipment from the
NAVIC and from the USCG Negotiated
Rulemaking Committee in its response
planning regulation for non-
transportation-related facilities (40 CFR
Part 112, Appendix E).

OPS recognizes that some pipelines
are in remote areas where relatively few
response resources are available. If an
operator is unable to meet the
prescribed tier times in § 194.115(b), it
should document why it cannot meet
the prescribed tier times and propose
alternative tier times. OPS allows an
operator to propose alternative response
tiers and response resources, methods
and strategies to respond to the worst
case discharge to the maximum extent
practicable. OPS will assess the
proposed alternative tier times
according to available response
contractors, mutual aid resources,
feasible pre-staged containment and
recovery equipment, and appropriate
response techniques in the operator’s
response plan and corresponding
information in the applicable ACP.

Many response plans for pipelines
submitted to OPS are complex facility
response plans that also address the
USCG and the EPA response plan
regulations. OPS notes that many of
these complex facility response plans,
including plans for pipelines only, are
already using the USCG’s and EPA’s
methods for planning response
resources for a worst case discharge.
OPS accepts the use of the assessment
method specified in USCG’s facility
response planning regulations at
Appendix C to 33 CFR part 154.

OPS encourages using USCG-
classified oil spill response
organizations (OSROs). An operator
contracting with USCG-classified
OSROs in order to have sufficient
response resources to respond to the
worst case discharge will not have to
describe the response resources or the
response equipment maintenance
program of the USCG-Classified OSROs.
Also, the operator will not be required
to demonstrate how the equipment will
be mobilized to meet the response tier
times established in §194.115, although

the operator should take into account
the time required for the USCG-
Classified OSRO to respond to the spill
from wherever the contractor is based.

OPS believes that many of the issues
raised by the commenters are resolved
through its iterative plan review
process, drills, and responses to actual
spills. Based upon this belief, OPS is not
amending § 194.115 at this time.
However, OPS may reexamine this
issue.

Use of Spill Scenarios

OPS received comments endorsing
the use of hypothetical spill scenarios to
determine whether a response plan
identifies sufficient response resources.
One commenter noted that using
scenarios is the best gauge of the
capability to respond to a worst case
discharge because a scenario gives an
idea of what resources are available.

Another commenter suggested that
scenarios would be helpful for assessing
the ability to respond to a worst case
discharge. Another stated that drafting
multiple scenarios would be
burdensome and would only make the
plans larger. One commenter suggested
that scenario-based analysis be used
with the tiered approach. Two
commenters stated that a scenario-based
review is preferable to the tiered
approach.

Response

OPS recognizes that other Federal and
State agencies allow scenarios to be
used. However, OPS finds the increased
burden of mandatory scenario
development in a response plan is not
justified by any corresponding increase
in response preparedness. OPS is not
adopting a scenario-based approach.

Section 194.117, Training

OPS received several comments on
the training requirements in §194.117.
Three commenters suggested revisions
to §194.117(a)(1) regarding how
operators should train personnel to
know their responsibilities under the
plan. Three commenters noted that the
training should be limited to personnel
engaged in response or reporting. Two
commenters noted that training should
be related to each person’s role under
the response plan and one noted that
only OSHA should have across-the-
board training requirements. One
commented that reporting personnel
need only the items enumerated under
§194.117(a)(2) and did not need to
know the specific information.

Two commenters requested that
§194.117(b)(1) be revised to require that
records for personnel be maintained at
a designated office of record for the
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affected facilities, because this may not
be the same as the operator’s
headquarters.

Another commenter noted that OPS
should coordinate the training
requirements with the USCG and the
EPA to ensure required training
performed for one agency will meet the
training requirements for all agencies.

Response

OPS is not amending §194.117.
Following the publication of the IFR
and the public meeting, the four Federal
agencies responsible for implementing
OPA 90 worked together to develop the
Training Reference for Oil Spill
Response (August 1994). Although this
document is not a regulation, operators
may review it along with specific
agency requirements on training. This
reference can be found on the USCG’s
Web page, http://www.CoastGuard.mil,
and it is also available from the
Government Printing Office, GPO stock
number 050-12-00364-5. OPS believes
the commenters concerns have been
addressed through this document.

Training Credit

One commenter requested that
training credit be allowed for responses.

Response

Under the PREP program, RAPS/OPS
allows operators to take training credit
for responses when the operator can
demonstrate the specific training
requirements under §194.117, including
individual responsibilities under the
plan, were accomplished during the
response and that appropriate records
are maintained.

Section 194.119, Submission and
Approval Procedures

Submission

Although not the subject of a specific
comment OPS made minor clarifications
to §194.119 (a), notifying the operators
that submission in electronic format is
preferred; and to clarify §194.119 (e),
removing dates that were no longer
necessary.

FOSC Role

Six comments were on the role of the
FOSC in requesting and reviewing a
facility response plan for a pipeline.
Several commenters took exception to
the implication that a FOSC could
object to a OPS plan approval because
authority to review and approve
pipeline response plans was delegated
to OPS. Two commenters were
concerned about significant delays in
plan approval in the event that a FOSC
was reviewing a plan. A commenter
endorsed the principle of a FOSC

reviewing a response plan for a pipeline
in the FOSC'’s area of responsibility, but
said that final approval authority should
remain with OPS. Two commenters
stated that OPS should develop criteria
for FOSC determinations of whether to
request OPS require a plan submittal.

Response

OPS is committed to interagency
cooperation and will continue to allow
FOSCs to review response plans under
§194.119(f). OPS takes into
consideration comments from a FOSC
on response techniques, protecting fish,
wildlife, and sensitive environments,
and consistency with ACPs. However,
OPS remains the approving authority for
pipeline facility response plans. OPS
determined that it is not necessary to
develop criteria governing FOSC
reviews of response plans. OPS believes
that the requirements of Part 194 are
sufficient to guide FOSCs in requesting
a response plan be submitted or in
reviewing plans. However, OPS made
minor modification to §§194.119(d) and
194.119(f) to clarify OPS’s authority.

Incident Command System for Complex
Facilities

Three commenters supported using
the National Response Team’s ICP
format at a facility that was required to
prepare and submit a response plan to
several Federal agencies. One
commenter correctly noted that review
and approval should remain with each
Federal agency for the portion of the
facility over which the agency has
jurisdiction. Another commenter
suggested that the three agencies
involved in response plan review, EPA,
OPS and the USCG, should develop an
MOU under which only one agency
would review and approve response
plans for such *‘complex” facilities.

Response

OPS endorses the National Response
Team'’s ICP as the preferred method of
developing response plans (61 FR
28642; June 5, 1996). However, the ICP
does not replace Federal agency
requirements, redefine agency
jurisdiction, or redefine or modify what
constitutes a minimally adequate
response plan. In addition, RSPA/OPA
believes that it is appropriate for
another Federal agency to review a
response plan governing that portion of
a facility over which the agency has
expertise and jurisdiction.

Section 194.121, Response Plan Review
and Update Procedures

OPS received several comments on
§194.121. OPS received four comments
concerning the time allowed to revise a

plan and submit the revised plan. The
commenters stated that 30 days was
insufficient time to revise a plan. One
commenter suggested that 90 days was
sufficient and three commenters
suggested 120 days.

Another commenter noted that the
lists of changes in operating conditions
requiring resubmission are not equally
significant. For example, the commenter
stated that a change in the OSRO would
be considered a substantial change and
should require a more rapid revision of
the plan. Another commenter suggested
that operators should not be required to
resubmit a plan because of a change in
the qualified individual. Another
commenter asked us to clarify whether
the entire plan had to be resubmitted or
only the affected portions. Another
commenter suggested that
§194.121(b)(3) be changed to state that
the plan must be resubmitted when a
change in the type of oil transported
affects the response resources.

Response

Under current regulation, each
operator reviews its response plan at
least every 5 years from the date of
submission and modifies the plan to
address new or different operating
conditions or information included in
the plan. OPS is revising § 194.121(a) to
clarify operators are to resubmit the
plans to OPS. For significant and
substantial harm plans, the approval
date is the date on the letter OPS
approving the plan. For substantial
harm facilities, operators must resubmit
the plan to OPS for review five years
after the most recent date of submission,
because OPS does not issue approval
letters to substantial harm facilities.

OPS believes that the concerns raised
by these commenters is resolved
through the iterative process of plan
reviews. OPS requires that significant
changes be submitted in accordance
with §194.121(b). An operator need not
submit the entire plan if only portions
of the plan have changed. If an operator
requests an extension, OPS may grant an
extension of up to 120 days for
operators to submit changes in their
plans. OPS notes that operators are
required to immediately modify their
plans in the event new or different
operating conditions or information
occur that would substantially affect
implementing the response plan.

Appendix A

OPS is supplementing the plan
preparation guidance in Appendix A by
adding references to publications and
materials as follows:

This appendix provides a
recommended format for the
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preparation and submission of the
response plans required by 49 CFR Part
194. Operators are referenced to the
most current version of the guidance
documents listed below. Although these
documents contain guidance to assist in
preparing response plans, their use is
not mandatory:

(1) The “National Preparedness for
Response Exercise Program (PREP)
Guidelines,” which can be found at the
USCG’s PREP Web page, http://
www.uscg.mil;

(2) The “National Response Team’s
Integrated Contingency Plan Guidance,”
which can be found at the National
Response Center’'s Web site, http://
www.nrt.org; and

(3) 33 CFR Part 154, Appendix C,
“Guidelines for Determining and
Evaluating Required Response
Resources for Facility Response Plans.”

The PREP guidelines were published
in August of 2002. The Integrated
Contingency Plan Guidance was
published June 5, 1996, and corrected
June 19, 1996.

Regulatory Analyses and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

This action is considered a significant
regulatory action under section 3(f) of
Executive Order 12866 (‘‘Regulatory
Planning and Review”) (58 FR 51735;
Oct. 4, 1993) and DOT'’s regulatory
policies and procedures (44 FR 11034,
Feb. 26, 1979) because of substantial
Congressional and public interest in
preventing and mitigating oil spills.
This rule was therefore forwarded to the
Office of Management and Budget for
review. While the technical
amendments made by this final rule to
the existing response planning
regulations in 49 CFR part 194 are not
considered to be significant and involve
no new costs to regulated entities or the
public, because part 194 was established
by an interim rule containing only a
preliminary regulatory impact analysis,
a full up-to-date analysis of the
economic impact of the response
planning requirements was warranted
and prepared in connection with this
final rule adopting the interim rule. The
Final Regulatory Evaluation is available
in the docket. The following section
summarizes the Final Regulatory
Evaluation’s findings with respect to the
overall costs and benefits of the oil spill
response planning regulations in part
194.

With regard to the costs associated
with response planning, operators of
onshore oil pipelines incur costs for
developing and maintaining a response
plan; maintaining the capability to

respond to the worst case discharge in
each response zone; and conducting
training, drills, and exercises related to
spill response. The cost analysis in the
Final Regulatory Evaluation contains
two separate estimates of compliance
costs associated with DOT’s rule: a
retrospective assessment of costs
incurred from 1993 through 2004 in
response to the interim final rule; and

a prospective assessment of the costs
likely to be incurred from January 1,
2005 onward in response to the final
rule. The costs associated with
implementation of the interim final rule,
on an annualized basis, were estimated
to be $29.1 million. Looking forward,
the analysis indicates that the costs
associated with implementation of the
final rule will be $28.2 million per year.

With respect to benefits, the response
plan requirements are designed to
reduce the magnitude and severity of
spills, thereby reducing the
environmental damages and potential
human health impacts that spills may
cause. The benefits analysis uses
historical data on spills to estimate that
the response plan requirements reduced
the quantity of oil spilled by an average
of approximately 806,000 gallons per
year. The analysis values this reduction
in the quantity of oil spilled in several
ways. First, spills can cause a variety of
ecological damages (e.g., fish kills, bird
kills) and may influence human use of
natural resources (e.g., recreational use).
The benefits analysis incorporates
information from past natural resource
damage assessments to characterize the
economic benefits associated with
avoiding these types of damages.
Second, a reduction in the quantity of
oil spilled reduces the costs associated
with spill cleanup. Finally, by helping
to reduce the volume of oil released in
the event of a spill, the response plan
requirements reduce the economic
losses associated with the value of the
lost product. The quantitative annual
benefits estimates developed for averted
natural resource damages, cleanup
costs, and product losses range from
$10.4 million to $63.6 million, with a
best estimate of about $37.0 million.
Averted cleanup costs account for the
largest share of the quantified benefits.
These estimates do not incorporate
several additional categories of benefits
(reduced impacts on drinking water
systems, reduced health risks, and
reduced third party damages) that could
not be readily quantified.

In assessing the net cost-effectiveness
of the response plan requirements, the
Final Regulatory Evaluation compared
the estimated annual costs of the rule
relative to the estimated annual
reduction in the quantity of oil spilled

(806,000 gallons per year), using a costs
range of approximately $35 to $36 per
gallon reduction in the quantity of oil
released. Specifically, the net economic
effect of the response plan requirements
was gauged by comparing the present
value of the retrospective and
prospective costs to the present value of
the retrospective and prospective
benefits. The estimated benefits of the
response plan requirements exceed the
estimated costs in both the retrospective
and prospective periods. The net
benefits (i.e., benefits minus costs) in
the retrospective period total
approximately $59 million, while net
benefits in the prospective period are
roughly $125 million. Considering both
periods together, the estimated net
benefit of the response planning
requirements is approximately $184
million.

No additional costs are associated
with the technical amendments made by
this final rule to the existing response
planning regulations. For additional
detail on the costs, benefits, and other
economic impacts of response planning,
see the Final Regulatory Evaluation
available in the docket.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), as amended by the
Small Business Regulatory Enforcement
Fairness Act, RSPS/OPS must consider
whether a rulemaking would have a
significant economic impact on a
substantial number of small entities.
This final rule was developed in
accordance with Executive Order 13272
(““Proper Consideration of Small Entities
in Agency Rulemaking”) (67 FR 53461
Aug. 16, 2002) and DOT’s procedures
and policies to promote compliance
with the Regulatory Flexibility Act and
ensure that potential impacts of draft
rules on small entities are properly
considered.

This final rule adopts an interim rule
as final and makes minor amendments
to existing requirements for facility
response plans for onshore oil pipelines.
This rule does not expand the number
of small entities subject to part 194.
More detailed information on small
business impacts can be found in
Chapter 6 of the Final Regulatory
Evaluation which is available for
copying and review in the public docket
for this final rule.

Based on the facts available which
indicate the anticipated minimal impact
of this rulemaking action, | certify,
pursuant to Section 605 of the
Regulatory Flexibility Act (5 U.S.C.
605), that this rulemaking action will
not have a significant economic impact
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on a substantial number of small
entities.

C. Executive Order 13132

This rule will not have substantial
direct effects on States, on the
relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities among the levels of
government. Therefore, in accordance
with the Executive Order 13132
(“‘Federalism”’) (64 FR 43255; Aug. 10,
1999), OPS has determined that the
action does not have sufficient
Federalism implications to warrant
consultation with the States.

D. Executive Order 13175

This rule was analyzed in accordance
with the principles and criteria
contained in Executive Order 13175
(““Consultation and Coordination with
Indian Tribal Governments™) (63 FR
27655; Nov. 9, 2000). Because this rule
will not significantly or uniquely affect
the communities of the Indian tribal
governments, the funding and
consultation requirements of this
Executive Order do not apply.

E. Unfunded Mandates

This rule does not impose unfunded
mandates under the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
1532-1538). It does not result in costs
of $120,700,000 or more to either State,
local, or tribal governments, in the
aggregate, or to the private sector, and
is the least burdensome alternative that
achieves the objective of the rule.

F. Paperwork Reduction Act

The interim final rule contains
information collection requirements
subject to the Paperwork Reduction Act
of 1995 (Pub. L. 104-13, 109 Stat. 163;
May 22, 1995) (PRA). At the time the
interim rule was issued, pursuant to 44
U.S.C. 3507(d), DOT submitted a copy
of its initial PRA analysis to OMB. Every
three years OPS resubmits its PRA
analysis of this collection to OMB for
review. The OMB control number is
2137-0589. As part of developing this
final rule, OPS examined its earlier PRA
analyses to assess the accuracy of the
earlier estimates. Based on improved
data collection, OPS revised its burden
estimates. The increased burden
estimates, however, reflect an
adjustment in producing the estimates
rather than a change in the spill
response planning requirements.

Therefore, this final rule adds no
additional paperwork requirements to
those imposed by the interim final rule.
Below is a summary of the PRA
analysis. The complete PRA analysis

can be found in Chapter 7 of the Final
Regulatory Evaluation which is
available for copying and review in the
public docket for this final rule.

Title: Response Plans for Onshore Oil
Pipelines.

OMB Number: 2137-0589.

Type of Request: Renewal of an
existing information collection.

Respondents: Qil pipeline operators.

Estimated Number of Respondents:
367.

Estimated Total Annual Burden on
Respondents: 50,186 hours.

Comments concerning this
information collection should include
the docket number of this rule. They
should be sent within 30 days of the
publication of this notice directly to:
Office of Management and Budget,
Office of Information and Regulatory
Affairs, 726 Jackson Place, NW.,
Washington, DC 20503, ATTN: Desk
Officer for the Department of
Transportation. Comments are invited
on: (a) The need for the proposed
collection of information for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information including the validity of
the methodology and assumptions used;
(c) ways to enhance the quality, utility
and clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques.

According to the Paperwork
Reduction Act, no persons are required
to respond to a collection of information
unless a valid OMB control number is
displayed.

G. National Environmental Policy Act

We analyzed this action for purposes
of the National Environmental Policy
Act (42 U.S.C. 4321 et seq.) and
determined that this action will not
significantly affect the quality of the
human environment. An Environmental
Assessment (EA) is in the docket. Notice
of the availability of this EA was
published in the Federal Register on
August 30, 1999 (64 FR 47228).

OPS received only one comment on
the EA. It addressed issues specific to
the Trans-Alaska Pipeline System
(TAPS) that were outside the scope of
the EA. OPS made a Finding of No
Significant Impact based on the EA
published in the Federal Register on
October 26, 1999 (64 FR 57694).

Because this final rule makes only
administrative and clarification changes

to the response planning regulations,
this final rule will not have a significant
impact on the environment. OPS has
prepared a Finding of No Significant
Impact and placed it in the public
docket.

H. Non-Petroleum Oils

The Edible Oil Regulatory Reform Act
(33 U.S.C. 2720) requires that
regulations establishing any
interpretation or guideline relating to
the transportation, storage, discharge,
release, emission, or disposal of a fat,
oil, or grease under any Federal law
must differentiate between petroleum
and non-petroleum oils. This rule does
not differentiate between petroleum oils
and non-petroleum oils because OPS is
not aware of any onshore transportation-
related pipelines transporting non-
petroleum oils. Should OPS learn of
such pipelines, OPS will amend the rule
to differentiate between petroleum and
non-petroleum oils.

List of Subjects in 49 CFR Part 194

Environmental protection, Hazardous
materials transportation, Oil pollution,
Petroleum, Pipeline safety, Pipelines,
Reporting and recordkeeping
requirements, Transportation, Water
pollution control.

n Accordingly, the interim rule
amending 49 CFR part 194 which was
published at 58 FR 244 on January 5,
1993, is adopted as a final rule with the
following amendments:

PART 194—RESPONSE PLANS FOR
ONSHORE OIL PIPELINES

n 1. The authority citation for part 194
continues to read as follows:

Authority: 33 U.S.C. 1231, 1321(j)(1)(C),
(1)(5), and (j)(6); sec. 2, E.O. 12777, 56 FR
54757, 3 CFR, 1991 Comp., p. 351; 49 CFR
1.53.

n 2. Amend § 194.5 by removing the
definitions of Coastal zone, Inland area,
Inland zone, and Response area and
revising the definition of Adverse
weather to read as follows:

8§194.5 Definitions.

Adverse weather means the weather
conditions that the operator will
consider when identifying response
systems and equipment to be deployed
in accordance with a response plan.
Factors to consider include ice
conditions, temperature ranges,
weather-related visibility, significant
wave height as specified in 33 CFR Part
154, Appendix C, Table 1, and currents
within the areas in which those systems
or equipment are intended to function.

* * * * *

n 3. Revise §194.7 to read as follows:
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§194.7 Operating restrictions and interim
operating authorization.

(a) An operator of a pipeline for
which a response plan is required under
§194.101, may not handle, store, or
transport oil in that pipeline unless the
operator has submitted a response plan
meeting the requirements of this part.

(b) An operator must operate its
onshore pipeline facilities in accordance
with the applicable response plan.

(c) The operator of a pipeline line
section described in § 194.103(c), may
continue to operate the pipeline for two
years after the date of submission of a
response plan, pending approval or
disapproval of that plan, only if the
operator has submitted the certification
required by 8§194.119(e).

n 4. Amend §194.101 by revising
paragraph (a) to read as follows:

§194.101 Operators required to submit
plans.

(a) Except as provided in paragraph
(b) of this section, unless OPS grants a
request from an Federal On-Scene
Coordinator (FOSC) to require an
operator of a pipeline in paragraph (b)
to submit a response plan, each operator
of an onshore pipeline facility shall
prepare and submit a response plan to
PHMSA as provided in §194.119. A
pipeline which does not meet the
criteria for significant and substantial
harm as defined in §194.103(c) and is
not eligible for an exception under
§194.101(b), can be expected to cause

substantial harm. Operators of
substantial harm pipeline facilities must
prepare and submit plans to PHMSA for
review.

* * * * *

n 5. Amend § 194.105 by adding a new
paragraph (b)(4) and a table to read as
follows:

§194.105 Worst case discharge.

* * * * *

(b) * * *

(4) Operators may claim prevention
credits for breakout tank secondary
containment and other specific spill
prevention measures as follows:

Prevention measure Standard (p(é:iglrgt)
Secondary containment >100% NFPA 30 ..o, 50
Built/repaired to API standards AP| RP 620/650/653 10
Overfill protection standards ......... API RP 2350 ............. 10
Testing/cathodic protection .... API RP 650/651/653 5
Maximum allOWaDIE CrETIt ..........ooieiiiiii ettt e e be e e e e e e snbe e e snneessnneessnnees | eeeseeeesaieeeesnaeeeaareeeas 75

n 6. Revise 8§ 194.107 to read as follows:

§194.107 General response plan
requirements.

(a) Each response plan must include
procedures and a list of resources for
responding, to the maximum extent
practicable, to a worst case discharge
and to a substantial threat of such a
discharge. The ‘“substantial threat’” term
is equivalent to abnormal operations
outlined in 49 CFR 195.402(d). To
comply with this requirement, an
operator can incorporate by reference
into the response plan the appropriate
procedures from its manual for
operations, maintenance, and
emergencies, which is prepared in
compliance with 49 CFR 195.402.

(b) An operator must certify in the
response plan that it reviewed the NCP
and each applicable ACP and that its
response plan is consistent with the
NCP and each applicable ACP as
follows:

(1) As a minimum to be consistent
with the NCP a facility response plan
must:

(i) Demonstrate an operator’s clear
understanding of the function of the
Federal response structure, including
procedures to notify the National
Response Center reflecting the
relationship between the operator’s
response organization’s role and the
Federal On Scene Coordinator’s role in
pollution response;

(ii) Establish provisions to ensure the
protection of safety at the response site;
and

(iii) Identify the procedures to obtain
any required Federal and State
permissions for using alternative
response strategies such as in-situ
burning and dispersants as provided for
in the applicable ACPs; and

(2) As a minimum, to be consistent
with the applicable ACP the plan must:

(i) Address the removal of a worst
case discharge and the mitigation or
prevention of a substantial threat of a
worst case discharge;

(ii) ldentify environmentally and
economically sensitive areas;

(iii) Describe the responsibilities of
the operator and of Federal, State and
local agencies in removing a discharge
and in mitigating or preventing a
substantial threat of a discharge; and

(iv) Establish the procedures for
obtaining an expedited decision on use
of dispersants or other chemicals.

(c) Each response plan must include:

(1) A core plan consisting of—

(i) An information summary as
required in §194.113,

(i) Immediate notification
procedures,

(iii) Spill detection and mitigation
procedures,

(iv) The name, address, and telephone
number of the oil spill response
organization, if appropriate,

(v) Response activities and response
resources,

(vi) Names and telephone numbers of
Federal, State and local agencies which
the operator expects to have pollution
control responsibilities or support,

(vii) Training procedures,

(viii) Equipment testing,

(ix) Drill program—an operator will
satisfy the requirement for a drill
program by following the National
Preparedness for Response Exercise
Program (PREP) guidelines. An operator
choosing not to follow PREP guidelines
must have a drill program that is
equivalent to PREP. The operator must
describe the drill program in the
response plan and OPS will determine
if the program is equivalent to PREP.

(x) Plan review and update
procedures;

(2) An appendix for each response
zone that includes the information
required in paragraph (c)(1)(i)—(ix) of
this section and the worst case
discharge calculations that are specific
to that response zone. An operator
submitting a response plan for a single
response zone does not need to have a
core plan and a response zone
appendix. The operator of a single
response zone onshore pipeline shall
have a single summary in the plan that
contains the required information in
§194.113.7; and

(3) A description of the operator’s
response management system including
the functional areas of finance, logistics,
operations, planning, and command.
The plan must demonstrate that the
operator’s response management system
uses common terminology and has a
manageable span of control, a clearly
defined chain of command, and
sufficient trained personnel to fill each
position.
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n 7. Amend § 194.109 by revising
paragraph (b)(2) to read as follows:

§194.109 Submission of State response
plans.
* * * * *

(b) * X *

(2) List the names or titles and 24-
hour telephone numbers of the qualified
individual(s) and at least one alternate
qualified individual(s); and

* * * * *

n 8. Amend §194.111 by revising
paragraph (a) to read as follows:

§194.111 Response plan retention.

(a) Each operator shall maintain
relevant portions of its response plan at
the operator’s headquarters and at other
locations from which response activities
may be conducted, for example, in field
offices, supervisors’ vehicles, or spill
response trailers.

* * * * *

n 9. Amend §194.113 by revising
paragraph (b)(2) to read as follows:

§194.113 Information summary.
* * * * *

(b) * * *

(2) The names or titles and 24-hour
telephone numbers of the qualified
individual(s) and at least one alternate
qualified individual(s);

* * * * *

n 10. Amend § 194.119 by revising
paragraphs (a), (d), (e) and (f) to read as
follows:

§194.119 Submission and approval
procedures.

(a) Each operator shall submit two
copies of the response plan required by
this part. Copies of the response plan
shall be submitted to: Pipeline Response
Plans Officer, Pipeline and Hazadous
Material Safety Administraion,
Department of Transportation, 400
Seventh Street, SW., Washington, DC
20590-0001. Note: Submission of plans
in electronic format is preferred.

* * * * *

(d) For response zones of pipelines
described in §194.103(c) OPS will
approve the response plan if OPS
determines that the response plan meets
all requirements of this part. OPS may
consult with the U.S. Environmental
Protection Agency (EPA) or the U.S.
Coast Guard (USCQ) if a Federal on-
scene coordinator (FOSC) has concerns
about the operator’s ability to respond to
a worst case discharge.

(e) If OPS has not approved a
response plan for a pipeline described
in §194.103(c), the operator may submit
a certification to OPS that the operator
has obtained, through contract or other

approved means, the necessary
personnel and equipment to respond, to
the maximum extent practicable, to a
worst case discharge or a substantial
threat of such a discharge. The
certificate must be signed by the
qualified individual or an appropriate
corporate officer.

(f) If OPS receives a request from a
FOSC to review a response plan, OPS
may require an operator to give a copy
of the response plan to the FOSC. OPS
may consider FOSC comments on
response techniques, protecting fish,
wildlife and sensitive environments,
and on consistency with the ACP. OPS
remains the approving authority for the
response plan.

n 11. Amend § 194.121 by revising
paragraph (a) to read as follows:

§194.121 Response plan review and
update procedures.

(a) Each operator shall update its
response plan to address new or
different operating conditions or
information. In addition, each operator
shall review its response plan in full at
least every 5 years from the date of the
last submission or the last approval as
follows:

(1) For substantial harm plans, an
operator shall resubmit its response
plan to OPS every 5 years from the last
submission date.

(2) For significant and substantial
harm plans, an operator shall resubmit
every 5 years from the last approval
date.

* * * * *

n 12. Amend Appendix A to Part 194 by
revising the introductory paragraph to
read as follows:

Appendix A to Part 194—Guidelines for
the Preparation of Response Plans

This appendix provides a recommended
format for the preparation and submission of
the response plans required by 49 CFR Part
194. Operators are referenced to the most
current version of the guidance documents
listed below. Although these documents
contain guidance to assist in preparing
response plans, their use is not mandatory:

(1) The “National Preparedness for
Response Exercise Program (PREP)
Guidelines” (PREP), which can be found
using the search function on the USCG’s
PREP Web page, http://www.uscg.mil;

(2) The National Response Team'’s
“Integrated Contingency Plan Guidance,”
which can be found using the search function
at the National Response Center’s Web site,
http://www.nrt.org and,;

(3) 33 CFR Part 154, Appendix C,
“Guidelines for Determining and Evaluating
Required Response Resources for Facility
Response Plans.”

* * * * *

Issued in Washington, DC, on February 14,
2005.

Samuel G. Bonasso,

Deputy Administrator.

[FR Doc. 05-3257 Filed 2—22-05; 8:45 am]
BILLING CODE 4910-60-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 32

Hunting and Fishing
CFR Correction

n In Title 50 of the Code of Federal
Regulations, parts 18 to 199, revised as
of October 1, 2004, in part 32, make the
following corrections:

n 1.1n §32.24, on page 211, remove the
first heading for “‘San Pablo Bay National
Wildlife Refuge”.

n 2.1n §32.28, on page 219, under “‘St.
Vincent National Wildlife Refuge”, the
first paragraph ““C. Big Game Hunting” is
removed.

n 3.1n §32.29, on page 222, under
“Blackbeard Island National Wildlife
Refuge’ paragraph D is added after
paragraph C.17, and on page 226, under
“Savannah National Wildlife Refuge”
paragraph D is added after paragraph
C.10, to read as follows:

§32.29 Georgia.

* * * * *

Blackbeard Island National Wildlife Refuge

* * * * *

D. Sport Fishing. Fishing is permitted on
designated areas of the refuge subject to the
following conditions:

1. Anglers may fish in freshwater year-
round from sunrise to sunset, except during
managed deer hunts.

2. Only nonmotorized boats and boats with
electric motors are permitted.

3. The use of live minnows as bait is not
permitted.

4. Boats may not be left on the refuge
overnight.

5. Anglers may bank fish into estuarine
waters daily from sunrise to sunset only.

* * * * *

Savannah National Wildlife Refuge

* * * * *

D. Sport Fishing. We allow fishing on
designated areas of the refuge subject to the
following conditions:

1. Anglers may fish in refuge
impoundments and canals from March 1
through November 30 annually.

2. Anglers may fish in Kingfisher Pond
year round.

3. We allow fishing from sunrise to sunset.

4. Anglers may bank fish year round in the
canals adjacent to the wildlife drive.

5. Boats may not be left on the refuge
overnight.
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6. Anglers may only use hon-motorized
boats and boats with electric motors within
impounded waters.

* * * * *

n 4.1n §32.34, on page 236, under ““‘Neal
Smith National Wildlife Refuge” in the
second column, the second paragraph
B.1 through 3 and paragraph C is
removed.

n 5.1n §32.40, on page 270, the entry for
“Great Meadows National Wildlife
Refuge” is added after the introductory
paragraph, and on page 272, under
“Parker River National Wildlife Refuge”
paragraph D is added after paragraph
C.11 to read as follows:

§32.40 Massachusetts.

* * * * *

Great Meadows National Wildlife Refuge

A. Hunting of Migratory Game Birds.
[Reserved]

B. Upland Game Hunting. [Reserved]

C. Big Game Hunting. [Reserved]

D. Sport Fishing. Fishing is permitted in
designated areas of the refuge subject to the
following condition:

1. Fishing is permitted along the main
channel of the Sudbury River, Concord River
and along designated banks of Heard Pond
with the following exception: Fishing is not
permitted within refuge impoundments.

2. Only foot access is permitted.

* * * * *

Parker River National Wildlife Refuge

* * * * *

D. Sport Fishing. Saltwater fishing is
permitted on designated areas of the refuge
subject to the following conditions:

1. We allow saltwater fishing on the ocean
beach and the surrounding waters of the
Broad Sound.

2. A permit is required for night fishing
and for the use of over-the-sand surf-fishing
vehicles.

* * * * *

n 6.1n §32.46, on page 297, under
“North Platte National Wildlife Refuge”
the second paragraph B.*“Upland Game
Hunting. [Reserved]” is removed.

n 7.1n 832.66, on page 362, under
“Rappahannock River Valley National
Wildlife Refuge” after paragraph C.10
add text to paragraph D to read as
follows:

§32.66 Virginia.

* * * * *

Rappahannock River Valley National
Wildlife Refuge

* * * * *

D. Sport Fishing. We allow fishing on
designated areas of Wilna Pond in Richmond
County subject to the following conditions:

1. As we implement the new fishing
program at Wilna Pond, we intend to be open
on a daily basis, legal sunrise to legal sunset.
If unexpected law enforcement issues arise,
we may restrict hours of access for fishing.

2. From March 15 through June 30, we
allow fishing from the Wilna Pond pier only
(no boat or bank fishing).

3. During the period when we open the
Wilna Tract for deer hunting, we will close
it to all other uses, including fishing.

4. We prohibit fishing by any means other
than by use of one or more attended poles
with hook and line attached.

5. We prohibit the use of lead fishing
tackle.

6. We require catch and release fishing
only for largemouth bass. Anglers may take
other finfish species in accordance with State
regulations.

7. We prohibit the take of any reptile,
amphibian, or invertebrate species for use as
bait or for any other purpose.

8. We prohibit the use of live minnows as
bait.

9. We prohibit use of boats propelled by
gasoline motors, sail, or mechanically
operated paddle wheel. We only permit car-
top boats; and we prohibit trailers.

10. Prescheduled environmental education
field trips will have priority over other uses,
including sport fishing, on the Wilna Pond
pier at all times.

[FR Doc. 05-55501 Filed 2—22-05; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 041202338-4338-01; I.D.
021605A]

Fisheries of the Exclusive Economic
Zone Off Alaska; Atka Mackerel in the
Central Aleutian District

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for Atka mackerel in the Central
Aleutian District of the Bering Sea and
Aleutian Islands management area
(BSAI). This action is necessary to
prevent exceeding the interim 2005 total
allowable catch (TAC) of Atka mackerel
specified for the Central Aleutian
District.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), February 17, 2005, until
superseded by the notice of final 2005
and 2006 harvest specifications of
groundfish for the BSAI, which will be
published in the Federal Register.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the

BSAI according to the Fishery
Management Plan for Groundfish of the
Bering Sea and Aleutian Islands
Management Area (FMP) prepared by
the North Pacific Fishery Management
Council under authority of the
Magnuson-Stevens Fishery
Conservation and Management Act.
Regulations governing fishing by U.S.
vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The interim 2005 TAC of Atka
mackerel in the Central Aleutian District
of the BSAI is 13,218 metric tons (mt)
as established by the interim 2005
harvest specifications for groundfish of
the BSAI (69 FR 76780, December 23,
2004).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the interim 2005 TAC
specified for Atka mackerel in the
Central Aleutian District will be
reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 13,000 mt, and is
setting aside the remaining 218 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance will be reached.
Consequently, NMFS is prohibiting
directed fishing for Atka mackerel in the
Central Aleutian District of the BSAL.

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of the fisheries under
the interim 2005 TAC of Atka mackerel
specified for the Central Aleutian
District of the BSAI.

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.
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This action is required by §679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: February 16, 2005.
Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 05-3440 Filed 2-17-05; 3:07 pm]
BILLING CODE 3510-22-S
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contains notices to the public of the proposed
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purpose of these notices is to give interested
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rule making prior to the adoption of the final
rules.

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD01-05-006]
RIN 1625-AA09

Drawbridge Operation Regulations;
Mitchell River, MA

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
change the drawbridge operating
regulations governing the operation of
the Chatham Highway Bridge, mile 0.2,
across the Mitchell River at Chatham,
Massachusetts. This proposed change to
the drawbridge operation regulations
would require from 4 p.m. to 5 p.m. that
only one hour notice be given for a
bridge opening instead of the currently
required 12 hours notice from May 1
through October 31. This rulemaking
would also change the on-call contact
information. This action is expected to
better meet the reasonable needs of
navigation.

DATES: Comments must reach the Coast
Guard on or before April 25, 2005.
ADDRESSES: You may mail comments to
Commander (obr), First Coast Guard
District Bridge Branch, 408 Atlantic
Avenue, Boston, Massachusetts 02110,
or deliver them to the same address
between 7 a.m. and 3 p.m., Monday

through Friday, except Federal holidays.

The telephone number is (617) 223—
8364. The First Coast Guard District,
Bridge Branch, maintains the public
docket for this rulemaking. Comments
and material received from the public,
as well as documents indicated in this
preamble as being available in the
docket, will become part of this docket
and will be available for inspection or
copying at the First Coast Guard
District, Bridge Branch, 7 a.m. to 3 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: John
McDonald, Project Officer, First Coast
Guard District, (617) 223-8364.
SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments or related material. If you do
so, please include your name and
address, identify the docket number for
this rulemaking (CGD01-05-006),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 8 %2 by 11 inches,
suitable for copying. If you would like
to know if they reached us, please
enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period. We may
change this proposed rule in view of
them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to the First
Coast Guard District, Bridge Branch, at
the address under ADDRESSES explaining
why one would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background

The Chatham Highway Bridge has a
vertical clearance in the closed position
of 8 feet at mean high water and 12 feet
at mean low water. The existing
drawbridge operation regulations are
listed at 33 CFR 117.607.

The Town of Chatham, the owner of
the bridge, asked the Coast Guard to
change the drawbridge operation
regulations for the Chatham Highway
Bridge to extend the one-hour advance
notice requirement to include the 4 p.m.
to 5 p.m. hour, May 1 through October
31. The existing regulations require the
bridge to open on signal after a one-hour
advance notice is given between 8 a.m.
and 4 p.m. This proposed rule would
extend that one-hour advance notice
requirement to include the 4 p.m. to 5
p.m. time during May through October.

Also, the on-call contact person
would be changed from the duty officer
at the Chatham Police Department to the

Chatham Harbormaster at the Chatham
Harbormasters Department.

Discussion of Proposal

This proposed change would revise
33 CFR 117.607, which lists the
operating regulations for the Chatham
Highway Bridge. This proposed change
would require the bridge to open on
signal after a one-hour advance notice is
given, May 1 through October 31,
between 8 a.m. and 5 p.m., by calling
the Chatham Harbormasters
Department.

The draw would continue to open
from 5 p.m. to 8 a.m., May 1 through
October 31, after a 12-hour advance
notice is given and all day from
November 1 through April 30, after a 24-
hour advance notice is given.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action’ under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
6(a)(3) of that Order. The Office of
Management and Budget has not
reviewed it under that Order. It is not
“significant’” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation, under
paragraph 10e of the regulatory policies
and procedures of DHS, is unnecessary.

This conclusion is based on the fact
that the bridge will open after a one-
hour advance notice from 8 a.m. to 5
p-m. for vessel traffic from May 1
through October 31.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “‘small entities”” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under
section 5 U.S.C. 605(b), that this
proposed rule would not have a
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significant economic impact on a
substantial number of small entities.

This conclusion is based on the fact
that the bridge will open an additional
hour each day for vessel traffic from
May 1 through October 31.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,

Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

To help the Coast Guard establish
regular and meaningful consultation
and collaboration with Indian and
Alaskan Native tribes, we published a
notice in the Federal Register (66 FR
36361, July 11, 2001) requesting
comments on how to best carry out the
Order. We invite your comments on
how this proposed rule might impact
tribal governments, even if that impact
may not constitute a “tribal
implication” under the Order.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “‘significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.qg., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or

adopted by voluntary consensus
standards bodies. This proposed rule
does not use technical standards.
Therefore, we did not consider the use
of voluntary consensus standards.

Environment

We considered the environmental
impact of this proposed rule and
concluded that, under figure 2-1,
paragraph (32)(e), of Commandant
Instruction M16475.1d, this proposed
rule is categorically excluded from
further environmental documentation
because promulgation of drawbridge
regulations have been found not to have
a significant effect on the environment.
A written “Categorical Exclusion
Determination’ is not required for this
rule.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

For the reasons set out in the
preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170.1; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. Section 117.607 is revised to read
as follows:

§117.607 Mitchell River.

The Chatham Highway Bridge, at mile
0.2, at Chatham, Massachusetts, shall
operate as follows:

(a) From May 1 through October 31,
the draw shall open on signal from 8
a.m. to 5 p.m., if at least one hour notice
is given and from 5 p.m. to 8 a.m. the
draw shall open on signal if at least 12
hours notice is given by calling the
Chatham Harbormasters Department.

(b) From November 1 through April
30, the draw shall open on signal if at
least a 24-hour advance notice is given
by calling the Chatham Harbormasters
Department.

Dated: February 2, 2005.
John L. Grenier,

Captain, U.S. Coast Guard, Acting
Commander, First Coast Guard District.

[FR Doc. 05-3413 Filed 2—22-05; 8:45 am]
BILLING CODE 4910-15-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 82

[FRL-7876-1]

RIN 2060-AM50

Protection of Stratospheric Ozone:
Supplemental Proposal for the

Allocation of Essential Use Allowances
for Calendar Year 2005

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Supplemental notice of
proposed rulemaking.

SUMMARY: This action supplements
EPA’s December 22, 2004, notice of
proposed rulemaking (69 FR 76655). In
proposing essential use allocations for
calendar year 2005, EPA published an
incorrect number for the quantity of
controlled substances to be allocated to
one company, Armstrong
Pharmaceuticals. This supplemental
proposed rule is being issued to correct
the error by increasing Armstrong’s
allocation to equal the amount
determined by the U.S. Food and Drug
Administration (FDA) to be medically
necessary in 2005. As a result of this
action, the total allocations to all
companies would be raised from
1524.58 metric tons, as originally
proposed, to 1766.48 metric tons.

DATES: Written comments on this
proposed rule must be received by the
EPA Docket on or before March 25,
2005.

ADDRESSES: Submit your comments,
identified by Docket ID No. OAR-2004—
0063, by one of the following methods:

o Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Agency Web site: http://
www.epa.gov/edocket. EDOCKET, EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Follow the on-line
instructions for submitting comments.

e Mail: Air and Radiation Docket,
Environmental Protection Agency,
Mailcode 6102T, 1200 Pennsylvania
Ave., NW., Washington, DC 20460,
Attention: Docket ID No. OAR-2004—
0063.

e Hand Delivery: EPA Docket Center,
(EPA/DC) EPA West, Room B102, 1301
Constitution Ave., NW., Washington,
DC, Attention Docket ID No. OAR-
2004-0063. Deliveries are only accepted
during the Docket’s normal hours of
operation, and special arrangements
should be made for deliveries of boxed
information.

Instructions: Direct your comments to
Air Docket ID No. OAR-2004-0063.
EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.epa.gov/edocket, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through EDOCKET,
regulations.gov, or e-mail. For
instructions on how to submit CBI, see
“How do | submit confidential business
information to EPA?”” under
SUPPLEMENTARY INFORMATION.

The EPA EDOCKET and the federal
regulations.gov websites are
‘‘anonymous access’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
EDOCKET or regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet.

If you submit an electronic comment,
EPA recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD—-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the EDOCKET index at
http://www.epa.gov/edocket. Although
listed in the index, some information is
not publicly available, namely CBI or
other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the Air Docket, EPA/DC, EPA
West, Room B102, 1301 Constitution
Ave., NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—-1744, and the telephone

number for Docket ID No. OAR-2004—
0063 is (202) 566—1742.

Materials related to previous EPA
actions on the essential use program are
contained in EPA Air Docket No. A—93-
39. Docket A—93-39 may be reviewed at
the Public Reading Room.

FOR FURTHER INFORMATION CONTACT:
Scott Monroe, Essential Use Program
Manager, by regular mail: U.S.
Environmental Protection Agency,
Stratospheric Protection Division
(6205J), 1200 Pennsylvania Avenue,
NW., Washington, DC, 20460; by courier
service or overnight express: 1301 L
Street, NW., Washington, DC 20005, by
telephone: 202-343-9712; or by e-mail:
monroe.scott@epa.gov.

SUPPLEMENTARY INFORMATION:

I. What Is the Purpose of This
Supplementary NPRM?

The purpose of today’s notice is to
correct an error in the proposed rule
that EPA published in the Federal
Register of December 22, 2004 (69 FR
76655). That action proposed to allocate
production and import allowances to
Armstrong Pharmaceuticals for a
guantity of controlled substances in the
amount of 29 metric tons. The Food and
Drug Administration (FDA), which
determines the amount of controlled
substances that are medically necessary
in each control period, notified EPA via
letter after the proposed rule appeared
in the Federal Register that the
proposed allocation for Armstrong
Pharmaceuticals was incorrect (this
letter is available in Air Docket OAR—
2004-0063). The proposed amount
should have been 270.90 metric tons.

EPA is therefore proposing to allocate
to Armstrong Pharmaceuticals an
additional quantity of production and
import allowances in the amount of
241.90 metric tons, which represents the
difference between the amount that FDA
determined was necessary (270.90
metric tons) and the amount already
proposed by EPA (29 metric tons). EPA
is not proposing to alter any other
company’s allocation, as proposed on
December 22, 2004, in today’s action.

As a result of the previously
published NPRM and today’s
supplemental NPRM, the total amount
proposed to be allocated to Armstrong
Pharmaceuticals for calendar year 2005
is 270.90 metric tons, and consequently
the total amount allocated to all
companies (including Armstrong)
would be increased from 1,524.58
metric tons to 1,766.48 metric tons. The
latter amount is less than the total
amount, 1,902 metric tons, that was
authorized to the United States for 2005
by the Parties to the Montreal Protocol.
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The reader is referred to the December
22,2004, NPRM for background
information about the essential use
program and the process by which EPA
and FDA determined the proposed
allocations for 2005.

I1. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether this regulatory
action is “significant’” and therefore
subject to review by the Office of
Management and Budget (OMB) and the
requirements of the Executive Order.
The Order defines “‘significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

It has been determined that this action
is not a “‘significant regulatory action”
under the terms of Executive Order
12866 and is therefore not subject to
OMB review.

B. Paperwork Reduction Act

This action does not add any
information collection requirements or
increase burden under the provisions of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq. OMB previously approved
the information collection requirements
contained in the final rule promulgated
on May 10, 1995, and assigned OMB
control number 2060-0170 (EPA ICR
No. 1432.21).

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instruction; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing

and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information. An Agency
may not conduct or sponsor, and a
person is not required to respond to a
collection of information unless it
displays a currently valid OMB control
number. The OMB control numbers for
EPA’s regulations are listed in 40 CFR
part 9 and 48 CFR Chapter 1.

C. Regulatory Flexibility Act

The RFA generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
or any other statute unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions.

For purposes of assessing the impact
of today’s rule on small entities, small
entity is defined as: (1) Pharmaceutical
preparations manufacturing businesses
(NAICS code 325412) that have less
than 750 employees; (2) a small
governmental jurisdiction that is a
government of a city, county, town,
school district or special district with a
population of less than 50,000; and (3)
a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s proposed rule on
small entities, | certify that this action
will not have a significant economic
impact on a substantial number of small
entities. In determining whether a rule
has a significant economic impact on a
substantial number of small entities, the
impact of concern is any significant
adverse economic impact on small
entities, since the primary purpose of
the regulatory flexibility analyses is to
identify and address regulatory
alternatives “which minimize any
significant economic impact of the rule
on small entities.” 5 U.S.C. 603 and 604.
Thus, an agency may certify that a rule
will not have a significant economic
impact on a substantial number of small
entities if the rule relieves regulatory
burden, or otherwise has a positive
economic effect on all of the small
entities subject to the rule.

This rule provides an otherwise
unavailable benefit to the company,

Armstrong Pharmaceuticals, that is
receiving essential use allowances by
creating an exemption to the regulatory
phaseout of chlorofluorocarbons. We
have therefore concluded that today’s
proposed rule will relieve regulatory
burden for Armstrong Pharmaceuticals.
We continue to be interested in the
potential impact of the proposed rule on
small entities and welcome comments
on issues related to such impacts.

D. Unfunded Mandates Reform Act

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year.

Before promulgating an EPA rule for
which a written statement is needed,
section 205 of the UMRA generally
requires EPA to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
most cost-effective, or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows EPA to
adopt an alternative other than the least
costly, most cost-effective, or least
burdensome alternative, if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted.

Before EPA establishes any regulatory
requirements that may significantly or
uniquely affect small governments,
including tribal governments, it must
have developed a small government
agency plan under section 203 of the
UMRA. The plan must provide for
notifying potentially affected small
governments, enabling officials of
affected small governments to have
meaningful and timely input in the
development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

Today’s rule contains no Federal
mandates (under the regulatory
provisions of Title Il of the UMRA) for
State, local, or tribal governments or the
private sector, since it merely provides
exemptions from the 1996 phase out of
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class | ODSs. Similarly, EPA has
determined that this rule contains no
regulatory requirements that might
significantly or uniquely affect small
governments, because this rule merely
allocates essential use exemptions to
entities as an exemption to the ban on
production and import of class | ODSs.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have ““substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This proposed rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. Today’s rule
affects only one company that requested
essential use allowances. Thus,
Executive Order 13132 does not apply
to this rule.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments’ (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure “‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This proposed rule does
not have tribal implications, as specified
in Executive Order 13175. Today’s rule
affects only one company that requested

essential use allowances. Thus,
Executive Order 13175 does not apply
to this rule.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

Executive Order 13045, “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), applies to any rule that
(1) is determined to be “‘economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health and safety risk
that EPA has reason to believe may have
a disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency. EPA
interprets Executive Order 13045 as
applying only to those regulatory
actions that are based on health or safety
risks, such that the analysis required
under section 5-501 of the Order has
the potential to influence the regulation.
This rule is not subject to Executive
Order 13045 because it implements the
phaseout schedule and exemptions
established by Congress in Title VI of
the Clean Air Act.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use (66
FR 28355, May 22, 2001) because it is
not likely to have a significant adverse
effect on the supply, distribution, or use
of energy. The rule affects only one
company that requested essential use
allowances.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement

Act of 1995 (NTTAA), Public Law 104—
113, section 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards. This
proposed rule does not involve
technical standards. Therefore, EPA did
not consider the use of any voluntary
consensus standards.

List of Subjects in 40 CFR Part 82

Administrative practice and
procedure, Air pollution control,
Chemicals, Chlorofluorocarbons,
Environmental protection, Imports,
Methyl Chloroform, Ozone, Reporting
and recordkeeping requirements.

Dated: February 15, 2005.
Stephen L. Johnson,
Acting Administrator.

40 CFR Part 82 is proposed to be
amended as follows:

PART 82—PROTECTION OF
STRATOSPHERIC OZONE

1. The authority citation for part 82
continues to read as follows:

Authority: 42 U.S.C. 7414, 7601,7671—
7671q.

Subpart A—Production and
Consumption Controls

2. Section 82.8 is amended by revising
the table in paragraph (a) to read as
follows:

§82.8 Grant of essential use allowances
and critical use allowances.

TABLE |.—ESSENTIAL USE ALLOCATION FOR CALENDAR YEAR 2005

Company

Chemical

Quantity
(metric tons)

Metered Dose Inhalers (for oral inhalation) for Treatment of Asthma and Chronic Obstructive Pulmonary Disease

Armstrong Pharmaceuticals
Aventis Pharmaceutical Products
Boehringer Ingelheim Pharmaceuticals
Schering-Plough Corporation
3M Pharmaceuticals
Wyeth

CFC-11 or CFC-12 or CFC-114

CFC-11 or CFC-12 or CFC-114

CFC-11 or CFC-12 or CFC-114 ....
CFC-11 or CFC-12 or CFC-114 ....
CFC-11 or CFC-12 or CFC-114 ....
CFC-11 or CFC-12 or CFC-114 ...

270.90
57

480

816
69.18
73.40
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[FR Doc. 05-3451 Filed 2—22-05; 8:45 am]
BILLING CODE 6560-50-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271
[FRL—7875-6]
Mississippi: Final Authorization of

State Hazardous Waste Management
Program Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: Mississippi has applied to
EPA for Final authorization of the
changes to its hazardous waste program
under the Resource Conservation and
Recovery Act (RCRA). EPA proposes to
grant final authorization to Mississippi
for RCRA Clusters IV through X. In the
“Rules and Regulations’ section of this
Federal Register, EPA is authorizing the
changes by an immediate final rule. EPA
did not make a proposal prior to the
immediate final rule because we believe
this action is not controversial and do
not expect comments that oppose it. We
have explained the reasons for this
authorization in the preamble to the
immediate final rule. Unless we get
written comments which oppose this
authorization during the comment
period, the immediate final rule will
become effective on the date it
establishes, and we will not take further
action on this proposal. If we get
comments that oppose this action, we
will withdraw the immediate final rule
and it will not take effect. We will then
respond to public comments in a later
final rule based on this proposal. You
may not have another opportunity for
comment. If you want to comment on
this action, you must do so at this time.
DATES: Send your written comments by
March 25, 2005.

ADDRESSES: Submit your comments by
one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

¢ E-mail: middlebrooks.gail@epa.gov.

o Fax: (404) 562-8439 (prior to
faxing, please notify the EPA contact
listed below).

e Mail: Send written comments to
Gail Middlebrooks at the address listed
below.

Instructions: Do not submit
information that you consider to be CBI
or otherwise protected through http://
www.regulations.gov, or e-mail. The
Federal regulations.gov Web site is an

‘‘anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your
comments. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit.

You can view and copy Mississippi’s
applications from 8 a.m. to 4:30 p.m. at
the following addresses: Mississippi
Department of Environmental Quality,
Hazardous Waste Division, 101 W.
Capital, Suite 100, Jackson, Mississippi
39201; and EPA, Region 4, Library, 9th
Floor, The Sam Nunn Atlanta Federal
Center, 61 Forsyth Street, SW., Atlanta,
Georgia 30303—-3104; (404) 562-8190.
FOR FURTHER INFORMATION CONTACT: Gail
Middlebrooks, RCRA Services Section,
RCRA Programs Branch, Waste
Management Division, U.S.
Environmental Protection Agency,
Region 4, The Sam Nunn Atlanta
Federal Center, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303-3104; (404) 562—
8494.
SUPPLEMENTARY INFORMATION: For
additional information, please see the
immediate final rule published in the
“Rules and Regulations’ section of this
Federal Register.

Dated: February 2, 2005.
A. Stanley Meilburg,
Acting Regional Administrator, Region 4.
[FR Doc. 05-3364 Filed 2—-22-05; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

Office of the Secretary

49 CFR Subtitle A
[Docket No. OST-2005-20434]

Driver’'s Licenses and Personal
Identification Cards

AGENCY: Office of the Secretary (OST),
DOT.

ACTION: Notice of intent to form a
negotiated rulemaking advisory
committee.

SUMMARY: Pursuant to the portion of the
Intelligence Reform and Terrorism
Prevention Act of 2004 known as the 9/
11 Commission Implementation Act of
2004, the Office of the Secretary, DOT,
is establishing a committee to develop,
through negotiated rulemaking
procedures, recommendations for
minimum standards to tighten the
security for driver’s licenses and
personal identification cards issued by

States, in order for these documents to
qualify for use by Federal agencies for
identification purposes. The committee
will consist of persons who represent
the interests affected by the proposed
rule, i.e., State offices that issue driver’s
licenses or personal identification cards,
elected State officials, the Departments
of Transportation and Homeland
Security, and other interested parties.
The purpose of this document is to
invite interested parties to submit
comments on the issues to be discussed
and the interests and organizations to be
considered for representation on the
committee.

DATES: You should submit your
comments or applications for
membership or nominations for
membership on the negotiated
rulemaking committee early enough to
ensure that the Department’s Docket
Management System (DMS) receives
them not later than March 25, 2005.
Late-filed comments will be considered
to the extent practicable.

ADDRESSES: You should mention the
docket number of this document in your
comments or application/nomination
for membership and submit them in
writing to: Docket Management System
(DMS), Room PL—401, 400 Seventh
Street, SW., Washington, DC 20590.
Commenters may also submit their
comments electronically. Instructions
for electronic submission may be found
at the following Web address: http://
dms.dot.gov/submit/.

You may call the Docket at 202—-366—
9324, and visit it from 10 a.m. to 5 p.m.,
Monday through Friday. Interested
persons may view docketed materials on
the Internet at any time. Instructions for
doing so are found at the end of this
notice.

You may read the comments received
by DMS at the address given above
under ADDRESSES. The hours of the
Docket are indicated above in the same
location.

You may also review all documents in
the docket via the internet. To read
docket materials on the internet, take
the following steps:

1. Go to the DMS Web page of the
Department of Transportation (http://
dms.dot.gov/).

2. On that page, click on “search.”

3. On the next page (http://
dms.dot.gov/search/), type in the four-
digit docket number shown at the
beginning of this document. Example: If
the docket number were OST-2005—
1234,” you would type “1234.” After
typing the docket number, click on
“search.”

4. On the next page, which contains
docket summary information for the
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docket you selected, click on the desired
comments. You may download the
comments. The comments are word
searchable.

Please note that even after the
comment closing date, we will continue
to file relevant information in the
Docket as it becomes available. Further,
some people may submit late comments.
Accordingly, we recommend that you
periodically check the Docket for new
material.

FOR FURTHER INFORMATION CONTACT:
Robert C. Ashby, Deputy Assistant
General Counsel for Regulation and
Enforcement, Office of the General
Counsel, at 202-366-9310
(bob.ashby@dot.gov), or Steve Wood,
Assistant Chief Counsel for Vehicle
Safety Standards and Harmonization,
Office of the Chief Counsel, National
Highway Traffic Safety Administration,
202-366—2992
(steve.wood@nhtsa.dot.gov) Their
mailing addresses are at the Department
of Transportation, 400 7th Street, SW.,
Washington, DC 20590, at rooms 10424
and 5219, respectively.

SUPPLEMENTARY INFORMATION:
l. Background

On December 17, 2004, the President
signed into law the Intelligence Reform
and Terrorism Prevention Act of 2004.
(Public Law No. 108-458). Title VII of
that Act is known as the 9/11
Commission Implementation Act of
2004 (the 9/11 Act). Subtitle B of the 9/
11 Act addresses terrorist travel and
effective screening. Among other things,
subtitle B mandates the issuance of
minimum standards for Federal
acceptance of birth certificates (section
7211), and driver’s licenses and
personal identification cards (section
7212). It also establishes requirements
for enhancing the security of social
security cards (section 7213). This
notice concerns section 7212.

A bill currently under consideration
in Congress (H.R. 418), if enacted and
signed into law as passed by the House,
would terminate the Department’s
negotiated rulemaking. The
Administration has endorsed this bill,
which would repeal section 7212 which
is the basis for the Department’s
rulemaking. Until and unless such
legislation is enacted, however, the
Department is taking the steps necessary
to meet the existing statutory deadline.
This notice describes the procedure that
we propose to use in implementing
section 7212, as long as it remains in
effect.

1. Statutory Mandate for Minimum
Standards on Driver’s Licenses and
Personal Identification Cards

Section 7212 of the 9/11 Act requires
the Secretary of Transportation, in
consultation with the Secretary of
Homeland Security, to establish, by
regulation, minimum standards for
driver’s licenses or personal
identification cards issued by a State in
order to qualify for use by Federal
agencies for identification purposes.

This provision was enacted in
response to the following
recommendation in the 9/11
Commission report:

Recommendation: Secure identification
should begin in the United States. The
Federal government should set standards for
the issuance of birth certificates and sources
of identification, such as drivers licenses.
Fraud in identification documents is no
longer just a problem of theft. At many entry
points to vulnerable facilities, including gates
for boarding aircraft, sources of identification
are the last opportunity to ensure that people
are who they say they are and to check
whether they are terrorists.1

In making that recommendation, the
Commission noted:

All but one of the 9/11 hijackers acquired
some form of U.S. identification document,
some by fraud. Acquisition of these forms of
identification would have assisted them in
boarding commercial flights, renting cars,
and other necessary activities.2

A. Substance of the Standards

Section 7212(b)(2) of the 9/11 Act
requires that the standards to be
established by the Secretary of
Transportation include—

(A) standards for documentation
required as proof of identity of an
applicant for a driver’s license or
personal identification card;

(B) standards for the verifiability of
documents used to obtain a driver’s
license or personal identification card;

(C) standards for the processing of
applications for driver’s licenses and
personal identification cards to prevent
fraud;

(D) standards for information to be
included on each driver’s license or
personal identification card,
including—

(i) the person’s full legal name;

(ii) the person’s date of birth;

(iii) the person’s gender;

(iv) the person’s driver’s license or
personal identification card number;

(v) a digital photograph of the person;

(vi) the person’s address of principal
residence; and

19/11 Commission Report, page 390.
21bid.

(vii) the person’s signature; 3

(E) standards for common machine-
readable identity information to be
included on each driver’s license or
personal identification card, including
defined minimum data elements;

(F) security standards to ensure that
driver’s licenses and personal
identification cards are—

(i) resistant to tampering, alteration,
or counterfeiting; and

(ii) capable of accommodating and
ensuring the security of a digital
photograph or other unique identifier;
and

(G) a requirement that a State
confiscate a driver’s license or personal
identification card if any component or
security feature of the license or
identification card is compromised.

Section 7212(b)(3) requires further
that the standards—

(A) shall facilitate communication
between the chief driver licensing
official of a State, an appropriate official
of a Federal agency and other relevant
officials, to verify the authenticity of
documents, as appropriate, issued by
such Federal agency or entity and
presented to prove the identity of an
individual;

(B) may not infringe on a State’s
power to set criteria concerning what
categories of individuals are eligible to
obtain a driver’s license or personal
identification card from that State;

(C) may not require a State to comply
with any such regulation that conflicts
with or otherwise interferes with the
full enforcement of State criteria
concerning the categories of individuals
that are eligible to obtain a driver’s
license or personal identification card
from that State;

(D) may not require a single design to
which driver’s licenses or personal
identification cards issued by all States
must conform; and

(E) shall include procedures and
requirements to protect the privacy
rights of individuals who apply for and
hold driver’s licenses and personal
identification cards.

B. Process for Developing
Recommendations for Proposed
Standards

The 9/11 Act requires that before
publishing proposed minimum

3Section 7214 of the Act provides that no State
or subdivision thereof may “display a social
security account number issued by the
Commissioner of Social Security (or any derivative
of such number) on any driver’s license, motor
vehicle registration, or personal identification card
(as defined in section 7212(a)(2) of the 9/11
Commission Implementation Act of 2004), or
include, on any such license, registration, or
personal identification card, a magnetic strip, bar
code, or other means of communication which
conveys such number (or derivative thereof).”
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standards, the Secretary of
Transportation must establish a
negotiated rulemaking process pursuant
to 5 U.S.C. 561 et seq.,* and receive such
recommendations regarding a proposed
as the regulatory negotiation committee
may adopt. The committee must include
representatives from—

(i) among State offices that issue
driver’s licenses or personal
identification cards;

(ii) among State elected officials;

(iii) the Department of Homeland
Security; and

(iv) among interested parties.5

C. Schedule for Submitting
Recommendations and Establishing the
Standards

The recommendations of the
negotiated rulemaking committee must
be submitted to the Secretary of
Transportation not later than 9 months
after the date of enactment, i.e., by
September 17, 2005.6 The Secretary
must issue a final rule establishing the
standards not later than 18 months after
the date of enactment, i.e., by June 17,
2006.7

D. Implementation of the Standards

Section 7212(b)(1)(C) provides that
each State must certify to the Secretary
of Transportation that the State is in
compliance with the requirements of
this section. The certifications are to be
made at such intervals and in such a
manner as the Secretary of
Transportation may prescribe by
regulation.

Further, Section 7212(b)(1)(A) bars all
Federal agencies from accepting, for any
official purpose, a driver’s license or
personal identification card that is
newly issued by a State more than 2
years after the issuance of the minimum
standards (i.e., by June 17, 2008) unless
the driver’s license or personal
identification card conforms to those
standards.8 As to all driver’s licenses
and personal identification cards,
regardless of when they were issued, the
Secretary of Transportation, in
consultation with the Secretary of
Homeland Security, is required by
Section 7212(b)(1)(B) to set a date after
which all Federal agencies are barred
from accepting any driver’s license or
personal identification card for any

4 Section 7212(b)(4)(A).

5 Section 7212(b)(4)(B).

6 Section 7212(b)(4)(C)(i).

7 Section 7212(b)(2). See also Section
7212(b)(4)(C)(ii).

8 Section 7212(d) provides that the Secretary may
extend this date “for up to 2 years for driver’s
licenses issued by a State if the Secretary
determines that the State made reasonable efforts to
comply with the date under * * * [section 7212(b)]
* * * put was unable to do so.”

official purpose unless such driver’s
license or personal identification card
conforms to the minimum standards.

I11. Negotiated Rulemaking

As required by Section 7212 (b)(4)(C),
the Office of the Secretary will conduct
the mandated negotiated rulemaking in
accordance with the Negotiated
Rulemaking Act of 1990, Public Law
101-648 (NRA) (5 U.S.C. 561, et seq.).
The NRA establishes a framework for
the conduct of a negotiated rulemaking
and encourages agencies to use
negotiated rulemaking to enhance the
informal rulemaking process. Pursuant
to Section 7212 and the NRA, OST wiill
form an advisory committee consisting
of representatives of the affected
interests for the purpose of reaching
consensus, if possible, on the proposed
rule.

A. The Concept of Negotiated
Rulemaking

Usually, DOT develops a rulemaking
proposal using its own staff and
consultant resources. The concerns of
affected parties are made known
through means such as various informal
contacts and advance notices of
proposed rulemaking published in the
Federal Register. After the notice of
proposed rulemaking is published for
comment, affected parties may submit
arguments and data defining and
supporting their positions with regard to
the issues raised in the proposed rule.
All comments from affected parties are
directed to the Department’s docket for
the rulemaking. In general, there is
limited communication among parties
representing different interests. Many
times, effective regulations have
resulted from such a process.

However, as Congress noted in the
NRA, such regulatory development
procedures may ‘“‘discourage the
affected parties from meeting and
communicating with each other, and
may cause parties with different
interests to assume conflicting and
antagonistic positions * * *’ (Sec. 2(2)
of Pub. L. No. 101-648). Congress also
stated “‘adversarial rulemaking deprives
the affected parties and the public of the
benefits of face-to-face negotiations and
cooperation in developing and reaching
agreement on a rule. It also deprives
them of the benefits of shared
information, knowledge, expertise, and
technical abilities possessed by the
affected parties.” (Sec. 2(3) of Pub. L.
No. 101-648).

Using negotiated rulemaking to
develop the proposed rule is
fundamentally different. Negotiated
rulemaking is a process in which a
proposed rule is developed by a

committee composed of representatives
of all those interests that will be
significantly affected by the rule.
Decisions are made by some form of
consensus, which generally requires a
measure of concurrence among the
interests represented.® An agency
desiring to initiate the process does so
by carefully identifying all interests
potentially affected by the rulemaking
under consideration. To help in this
identification process, the agency
publishes a notice, such as this one,
which identifies a preliminary list of
interests and requests public comment
on that list. Following receipt of the
comments, the agency establishes an
advisory committee representing these
various interests to negotiate a
consensus on the terms of a proposed
rule. The committee is chartered under
the Federal Advisory Committee Act
(FACA; 5 U.S.C. App. 2). Representation
on the committee may be direct, that is,
each member represents a specific
interest, or may be indirect, through
coalitions of parties formed for this
purpose. The establishing agency has a
member of the committee representing
the Federal government’s own set of
interests.10 A facilitator or mediator can
assist the negotiated rulemaking
advisory committee by facilitating the
negotiation process. The role of this
mediator, or facilitator, is to apply
proven consensus building techniques
to the advisory committee setting.

Once a regulatory negotiation
advisory committee reaches consensus
on the provisions of a proposed rule, the
agency, consistent with its legal
obligations, uses this consensus as the
basis of its proposed rule and publishes
it in the Federal Register. This provides
the required public notice under the
Administrative Procedure Act (APA; 5
U.S.C. 551 et seq.) and allows for a
public comment period. Under the APA,
the public retains the right to comment.
The Department anticipates, however,
that the pre-proposal consensus agreed
upon by this committee will effectively
address virtually all major issues prior
to publication of a proposed
rulemaking.

9The Negotiated Rulemaking Act defines
‘‘consensus” as ‘‘unanimous concurrence among
the interests represented on a negotiated
rulemaking committee * * * unless such
committee (A) agrees to define such term to mean
a general but not unanimous concurrence; or (B)
agrees upon another specified definition.” 5 U.S.C.
562(2).

101n this regulatory negotiation, both the
Departments of Transportation and Homeland
Security are required by statute to represent the
Federal government’s interests.
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B. The Department of Transportation’s
Commitment

In initiating this regulatory
negotiation process, the Department
plans to provide adequate resources to
ensure timely and successful
completion of the process. This includes
making the process a priority activity for
all representatives, components,
officials, and personnel of the
Department who need to be involved in
the rulemaking, from the time of
initiation until such time as a final rule
is issued or the process is expressly
terminated. The Department will
provide administrative support for the
process and will take steps to ensure
that the negotiated rulemaking
committee has the appropriate resources
it requires to complete its work in a
timely fashion. These include the
provision or procurement of such
support services as properly equipped
space adequate for public meetings and
caucuses; logistical support; word
processing and distribution of
background information; the services of
a convenor/facilitator; and such
additional research and other technical
assistance as may be necessary.

To the extent possible, consistent
with its legal obligations, the
Department currently plans to use any
consensus arising from the regulatory
negotiation committee as the basis for
the proposed minimum standards to be
published for public notice and
comment.11

C. Negotiating Consensus

As discussed above, the negotiated
rulemaking process is fundamentally
different from the usual development
process for developing a proposed rule.
Negotiation allows interested and
affected parties to discuss possible
approaches to various issues rather than
simply being asked in a regular notice
and comment rulemaking proceeding to
respond to details on a proposal
developed and issued by an agency. The
negotiation process involves a mutual
education of the parties by each other
on the practical concerns about the
impact of various approaches. Each
committee member participates in
resolving the interests and concerns of
other members, rather than leaving it up

11 The Department of Transportation is obligated
under Section 7212 to propose and adopt minimum
standards regardless of whether the committee to be
established pursuant to Section 7212 is able to
achieve consensus on all required elements of those
standards. Thus, if the committee were unable to
reach consensus on any of the elements, the
Department of Transportation would, in
consultation with the Department of Homeland
Security, independently develop proposals
regarding those elements.

to the agency to bridge different points
of view.

A key principle of negotiated
rulemaking is that agreement is by
consensus. Thus, no one interest or
group of interests is able to control the
process. Under the NRA as noted above,
“‘consensus” usually means the
unanimous concurrence among interests
represented on a negotiated rulemaking
committee, though a different definition
may be employed in some cases. In
addition, experience has demonstrated
that using a professional mediator to
facilitate this process will assist all
potential parties, including helping to
identify their interests in the rule and
enabling them to reevaluate previously
stated positions on issues involved in
the rulemaking effort.

D. Key Issues for Negotiation; Invitation
to Comment on Issues To Be Addressed

As noted above, Section 7212 sets
forth considerable detail regarding the
issues to be addressed in developing
and promulgating the mandated
minimum standards. The Department
invites comment on the issues regarding
the particular aspects of the standards
that the negotiating committee should
address in developing its
recommendations or report.

The Department is aware of the
considerable work that has been and is
being done at Federal and State levels
and in the private sector to improve
various types of identification
documents, including driver’s licenses.
We invite comment on which of these
past and ongoing efforts are most
relevant to this rulemaking, and on what
implications those efforts have for the
recommendations and choices to be
made in this rulemaking.

IV. Procedures and Guidelines for This
Regulatory Negotiation

The following proposed procedures
and guidelines will apply to the
regulatory negotiation process, subject
to appropriate changes made as a result
of comments on this Notice or as
determined to be necessary during the
negotiating process.

A. Notice of Intent To Establish
Advisory Committee and Request for
Comment

In accordance with the requirements
of FACA, an agency of the Federal
government cannot establish or utilize a
group of people in the interest of
obtaining consensus advice or
recommendations unless that group is
chartered as a Federal advisory
committee. It is the purpose of this
Notice to indicate the Department’s
intent to create a Federal advisory

committee, to identify the issues
involved in the rulemaking, to identify
the interests affected by the rulemaking,
to identify potential participants who
will adequately represent those
interests, and to ask for comment on the
identification of the issues, interests,
procedures, and participants.

B. Facilitator

Pursuant to the NRA (5 U.S.C. 566),
a facilitator will be selected to serve as
an impartial chair of the meetings; assist
committee members to conduct
discussions and negotiations; and
manage the keeping of minutes and
records as required by FACA. The
facilitator will chair the negotiations,
may offer alternative suggestions to
committee members to help achieve the
desired consensus, will help
participants define and reach
consensus, and will determine the
feasibility of negotiating particular
issues. The Department has selected Ms.
Susan Podziba, an experienced
mediator, as its convenor/facilitator for
this regulatory negotiation.

C. Membership

The NRA provides that the agency
establishing the regulatory negotiation
advisory committee “‘shall limit
membership to 25 members, unless the
agency head determines that a greater
number of members is necessary for the
functioning of the committee or to
achieve balanced membership.” The
purpose of the limit on membership is
to promote committee efficiency in
deliberating and reaching decisions on
recommendations. The Department of
Transportation’s current inclination is
to observe that limit. However, the
Department notes that its experience
with regulatory negotiations indicates
that limiting membership to fewer than
25 members is often desirable.

D. Interests Likely To Be Affected;
Representation of Those Interests

The committee will include a
representative from the Department of
Transportation and from the interests
and organizations listed below. Each
representative may also name an
alternate, who will be encouraged to
attend all committee meetings and will
serve in place of the representative if
necessary. The DOT representative is
the Designated Federal Official (DFO
and will participate in the deliberations
and activities of the committee with the
same rights and responsibilities as other
committee members. The DFO will be
authorized to fully represent the
Department in the discussions and
negotiations of the committee.
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The Department has tentatively
identified the following organizations or
interests to participate in the negotiated
rulemaking. The convenor will contact
these and other organizations to
determine their interests and
willingness to serve on the committee.

(1) Department of Transportation.

(2) Department of Homeland Security.

(3) State offices that issue driver’s
licenses or personal identification cards;
American Association of Motor Vehicle
Administrators.

(4) Representatives of elected State
officials; National Governors
Association; National Conference of
State Legislatures; National Association
of Attorneys General.

(5) Other interested parties.

(a) Groups or organizations presenting
the interests of applicants for and
holders of driver’s licenses and personal
identification cards.

(i) Consumer organization.

(ii) Organization representing non-
citizens/immigrants.

(b) Organizations with technological
and operational expertise in document
security.

(c) Privacy and civil liberties groups.

(d) Law enforcement officials.

The first four interests identified
above are required by the statute to
participate in the negotiated
rulemaking.12 The “‘other interests”
mentioned are those that appear to the
Department to have potentially
important roles in helping achieve
consensus on recommendations on the
issues involved. The Department seeks
comment on whether there are
additional interests that should be
represented on the committee. The
Department also seeks comments on
particular organizations and individuals
who would appropriately represent
interests on the committee. Please
identify such organizations and interests
if they exist and explain why they
should have separate representation on
the committee.

The list of potential parties
specifically named above is not
presented as a complete or exclusive list
from which committee members will be
selected, nor does inclusion on the list
of potential parties mean that a party on
the list has agreed to participate as a
member of the committee or as a
member of a coalition, or will
necessarily be invited to serve on the
committee. The list merely indicates
parties that DOT has tentatively
identified as representing significantly
affected interests in the outcome of the
proposed rule. This document gives
notice of this process to other potential

12 Section 7212(b)(4)(B).

participants and affords them the
opportunity to request representation in
the negotiations. The procedure for
requesting such representation is set out
below. In addition, comments and
suggestions on this tentative list are
invited.

The Department is aware that there
are many more potential participants,
whether they are listed here or not, than
there are membership slots on the
committee. We do not believe, nor does
the NRA contemplate, that each
potentially affected group must
participate directly in the negotiations.
What is important is that each affected
interest be adequately represented. To
have a successful negotiation, it is
important for interested parties to
identify and form coalitions that
adequately represent significantly
affected interests. These coalitions, to
provide adequate representation, must
agree to support, both financially and
technically, a member to the committee
whom they will choose to represent
their “interest.” Those selected, it
should be noted, represent one or more
interests, not just themselves or their
organizations.

It is very important to recognize that
interested parties who are not selected
to membership on the committee can
make valuable contributions to this
negotiated rulemaking effort in any of
several ways:

e The person or organization could
request to be placed on the committee
mailing list, submitting written
comments, as appropriate;

o Any member of the public could
attend the committee meetings, caucus
with his or her interest’s member on the
committee, and, as provided in FACA,
speak to the committee. Time will be set
aside during each meeting for this
purpose, consistent with the
committee’s need for sufficient time to
complete its deliberations; or

e The person or organization could
assist in the work of a workgroup that
might be established by the committee.

Informal workgroups are usually
established by an advisory committee to
assist the committee in “staffing”
various technical matters (e.g.,
researching or preparing summaries of
the technical literature or comments on
particular matters such as economic
issues) before the committee so as to
facilitate committee deliberations. They
also might assist in estimating costs and
drafting regulatory text on issues
associated with the analysis of the costs
and benefits addressed, and formulating
drafts of the various provisions and
their justification previously developed
by the committee. Given their staffing
function, workgroups usually consist of

participants who have expertise or
particular interest in the technical
matter(s) being studied.

E. Applications for Membership

Each application for membership or
nomination to the committee should
include:

(i) the name of the applicant or
nominee and the interest(s) such person
would represent;

(ii) evidence that the applicant or
nominee is authorized to represent
parties related to the interest(s) the
person proposes to represent; and

(iii) a written commitment that the
applicant or nominee would participate
in good faith.

Please be aware that each individual
or organization affected by a final rule
need not have its own representative on
the committee. Rather, each interest
must be adequately represented, and the
committee should be fairly balanced.

F. Good Faith Negotiation

Committee members should be
willing to negotiate in good faith and
have the authority from his or her
constituency to do so. The first step is
to ensure that each member has good
communications with his or her
constituencies. An intra-interest
network of communication should be
established to bring information from
the support organization to the member
at the table, and to take information
from the table back to the support
organization. Second, each organization
or coalition should, therefore, designate
as its representative an official with
credibility and authority to insure that
needed information is provided and
decisions are made in a timely fashion.
Negotiated rulemaking efforts can
require a very significant contribution of
time by the appointed members for the
duration of the negotiation process.
Other qualities that are very helpful are
negotiating experience and skills, and
sufficient technical knowledge to
participate in substantive negotiations.

Certain concepts are central to
negotiating in good faith. One is the
willingness to bring all issues to the
bargaining table in an attempt to reach
a consensus, instead of keeping key
issues in reserve. The second is a
willingness to promote and protect the
ability of the committee to conduct its
negotiations. Finally, good faith
includes a willingness to move away
from the type of positions usually taken
in a more traditional rulemaking
process, and instead explore openly
with other parties all ideas that may
emerge from the discussions of the
committee.
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G. Notice of Establishment

After evaluating comments received
as a result of this Notice, the
Department will issue a notice
announcing the establishment and
composition of the committee. After the
committee is chartered, the negotiations
will begin.

H. Administrative Support and Meetings

Staff support will be provided by the
Department. Meetings are currently
expected to take place in Washington,
DC.

I. Notice of Proposed Rulemaking

The committee’s objective will be to
prepare a report, consisting of its
consensus recommendations for the
regulatory text of a draft notice of
proposed rulemaking. This report may
also include suggestions for the NPRM
preamble, regulatory evaluation, or
other supplemental documents. If the
committee cannot achieve consensus on
some aspects of the proposed regulatory
text, it will, pursuant to the “‘ground
rules’” the committee has established,
identify in its report those areas of
disagreement, and provide explanations
for any disagreement. The Department
will use the information and
recommendations from the committee
report to draft a notice of proposed
rulemaking and, as appropriate,

supporting documents. Committee
recommendations and other documents
produced by the committee will be
placed in the rulemaking docket.

In the event that the Department’s
NPRM differs from the committee’s
consensus recommendations, the
preamble to an NPRM addressing the
issues that were the subject of the
negotiations will explain the reasons for
the decision to depart from the
committee’s recommendations.

Following the issuance of NPRM and
comment period, the Department will
prepare and provide to the committee a
comment summary. The committee will
then be asked to determine whether the
committee should reconvene to discuss
changes to the NPRM based on the
comments.

J. Committee Procedures

Under the general guidance of the
facilitator, and subject to legal
requirements, the committee will
establish detailed procedures for the
meetings. The meetings of the
committee will be open to the public.
Any person attending the committee
meetings may address the committee if
time permits or file statements with the
committee.

K. Record of Meetings

In accordance with FACA
requirements, the facilitator will prepare

summaries of all committee meetings.
These summaries will be placed in the
public docket for this rulemaking.

L. Tentative Schedule

The Department is seeking to convene
the first of the committee’s meetings by
the last week of March 2005. The date
and exact location of that meeting will
be announced in the agency’s notice of
establishment of the advisory
committee. Meetings are expected to last
approximately three and a half days
each. The negotiation process will
proceed according to a schedule of
specific dates for subsequent meetings
that the committee devises at its first
meeting. We will publish a single notice
of the schedule of all future meetings in
the Federal Register, but will amend the
notice through subsequent Federal
Register notices if it becomes necessary
to do so. The interval between meetings
will be approximately two weeks.

The first meeting will commence with
an overview of the regulatory
negotiation process conducted by the
facilitator.

Issued this 17th day of February, 2005, in
Washington, DC.

Jeffrey A. Rosen,

General Counsel.

[FR Doc. 05-3458 Filed 2—17-05; 4:26 pm]
BILLING CODE 4910-62-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 05-007-1]

Ventria Bioscience; Availability of
Environmental Assessment for Field
Test of Genetically Engineered Rice
Expressing Lysozyme

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice.

SUMMARY: We are advising the public
that the Animal and Plant Health
Inspection Service has prepared an
environmental assessment for a
confined field planting of rice plants
genetically engineered to express the
protein lysozyme. This environmental
assessment is available for public
review and comment.

DATES: We will consider all comments
we receive on or before March 25, 2005.

ADDRESSES: You may submit comments
by either of the following methods:

e EDOCKET: Go to http://
www.epa.gov/feddocket to submit or
view public comments, access the index
listing of the contents of the official
public docket, and to access those
documents in the public docket that are
available electronically. Once you have
entered EDOCKET, click on the “View
Open APHIS Dockets” link to locate this
document.

e Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to Docket No. 05-007-1, Regulatory
Analysis and Development, PPD,
APHIS, Station 3C71, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comment refers to
Docket No. 05-007-1.

Reading Room: You may read the
environmental assessment and any
comments that we receive on this
docket in our reading room. The reading

room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: You may view
APHIS documents published in the
Federal Register and related
information on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Dr.
Levis Handley, Biotechnology
Regulatory Services, APHIS, 4700 River
Road Unit 147, Riverdale, MD 20737-
1236; (301) 734-5721. To obtain copies
of the environmental assessment,
contact Ms. Ingrid Berlanger, at (301)
734-4885; e-mail
ingrid.e.berlanger@aphis.usda.gov. The
environmental assessment is also
available on the Internet at http://
www.aphis.usda.gov/brs/aphisdocs/
04_30901r_ea.pdf.

SUPPLEMENTARY INFORMATION: The
regulations in 7 CFR part 340,
“Introduction of Organisms and
Products Altered or Produced Through
Genetic Engineering Which Are Plant
Pests or Which There Is Reason to
Believe Are Plant Pests,” regulate,
among other things, the introduction
(importation, interstate movement, or
release into the environment) of
organisms and products altered or
produced through genetic engineering
that are plant pests or that there is
reason to believe are plant pests. Such
genetically engineered organisms and
products are considered “‘regulated
articles.” A permit must be obtained or
a notification acknowledged before a
regulated article may be introduced into
the United States. The regulations set
forth the permit application
requirements and the notification
procedures for the importation,
interstate movement, and release into
the environment of a regulated article.
On November 4, 2004,the Animal and
Plant Health Inspection Service (APHIS)
received a permit application (APHIS
permit number 04-309-01r) from
Ventria Bioscience, Sacramento, CA, for
a permit for a confined field planting of
rice (Oryza sativa) line LZ159-53,
which is genetically engineered to
express a gene coding for the protein

lysozyme. The field planting is to be
conducted in Scott County, MO. The
subject rice plants have been genetically
engineered, using micro-projectile
bombardment, to express human
lysozyme protein. Expression of the
gene is controlled by the rice glutelin 1
promoter, the rice glutelin 1 signal
peptide, and the NOS, (nopaline
synthase) terminator sequence from
Agrobacterium tumefaciens. The gene is
expressed only in the endosperm. In
addition, the plants contain the coding
sequence for the gene hygromycin
phosphotransferase (hpt), an enzyme
which confers tolerance to the antibiotic
hygromycin. This gene is a selectable
marker that is only expressed during
plant cell culture and is not expressed
in any tissues of the mature plant.
Expression of the gene is controlled by
the rice glucanase 9 (Gns 9) promoter
and the Rice Alpha Amylase 1A
(RAmMy1A) terminator. The genetically
engineered rice plants are considered
regulated articles under the regulations
in 7 CFR part 340 because they contain
gene sequences from plant pathogens.

The purpose of the field planting is
for pure seed production and for the
extraction of lysozyme for a variety of
research and commercial products. The
planting will be conducted using
physical confinement measures. In
addition, the experimental protocols
and field plot design, as well as the
procedures for termination of the field
planting, are designed to ensure that
none of the subject rice plants persist in
the environment beyond the termination
of the experiments.

To provide the public with
documentation of APHIS’ review and
analysis of any potential environmental
impacts and plant pest risk associated
with the proposed confined field
planting of the subject rice plants, an
environment assessment (EA) has been
prepared. The EA was prepared in
accordance with (1) The National
Environmental Policy Act of 1969
(NEPA), as amended (42 U.S.C. 4321 et
seq.), (2) regulations of the Council on
Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372). Copies of the EA are available
from the individual listed under FOR
FURTHER INFORMATION CONTACT.
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Done in Washington, DC, this 16th day of
February, 2005.

Elizabeth E. Gaston,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E5-701 Filed 2-22-05; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 05-006-1]

Ventria Bioscience; Availability of
Environmental Assessment for Field
Test of Genetically Engineered Rice
Expressing Lactoferrin

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice.

SUMMARY: We are advising the public
that the Animal and Plant Health
Inspection Service has prepared an
environmental assessment for a
confined field planting of rice plants
genetically engineered to express the
protein lactoferrin. This environmental
assessment is available for public
review and comment.

DATES: We will consider all comments
we receive on or before March 25, 2005.
ADDRESSES: You may submit comments
by either of the following methods:

e EDOCKET: Go to http://
www.epa.gov/feddocket to submit or
view public comments, access the index
listing of the contents of the official
public docket, and to access those
documents in the public docket that are
available electronically. Once you have
entered EDOCKET, click on the “View
Open APHIS Dockets” link to locate this
document.

e Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to Docket No. 05-006-1, Regulatory
Analysis and Development, PPD,
APHIS, Station 3C71, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comment refers to
Docket No. 05-006-1.

Reading Room: You may read the
environmental assessment and any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: You may view
APHIS documents published in the
Federal Register and related
information on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Dr.
Levis Handley, Biotechnology
Regulatory Services, APHIS, 4700 River
Road Unit 147, Riverdale, MD 20737—
1236; (301) 734-5721. To obtain copies
of the environmental assessment,
contact Ms. Ingrid Berlanger, at (301)
734-4885; e-mail
ingrid.e.berlanger@aphis.usda.gov. The
environmental assessment is also
available on the Internet at http://
www.aphis.usda.gov/brs/aphisdocs/
04_30201r_ea.pdf.

SUPPLEMENTARY INFORMATION: The
regulations in 7 CFR part 340,
“Introduction of Organisms and
Products Altered or Produced Through
Genetic Engineering Which Are Plant
Pests or Which There Is Reason to
Believe Are Plant Pests,” regulate,
among other things, the introduction
(importation, interstate movement, or
release into the environment) of
organisms and products altered or
produced through genetic engineering
that are plant pests or that there is
reason to believe are plant pests. Such
genetically engineered organisms and
products are considered “‘regulated
articles.” A permit must be obtained or
a notification acknowledged before a
regulated article may be introduced into
the United States. The regulations set
forth the permit application
requirements and the notification
procedures for the importation,
interstate movement, and release into
the environment of a regulated article.

On October 28, 2004, the Animal and
Plant Health Inspection Service (APHIS)
received a permit application (APHIS
permit number 04-302-01r) from
Ventria Bioscience, Sacramento, CA, for
a permit for a confined field planting of
rice (Oryza sativa) plants genetically
engineered to express a gene coding for
the protein lactoferrin, rice line LF164—
12. The field planting is to be conducted
in Scott County, MO. The subject rice
plants have been genetically engineered,
using micro-projectile bombardment, to
express human lactoferrin protein.
Expression of the gene is controlled by
the rice glutelin 1 promoter, the rice
glutelin 1 signal peptide, and the NOS,
(nopaline synthase) terminator sequence
from Agrobacterium tumefaciens. The
gene is expressed only in the
endosperm. In addition, the plants
contain the coding sequence for the
gene hygromycin phosphotransferase
(hpt), an enzyme which confers

tolerance to the antibiotic hygromycin.
This gene is a selectable marker that is
only expressed during plant cell culture
and is not expressed in any tissues of
the mature plant. Expression of the gene
is controlled by the rice glucanase 9
(Gns 9) promoter and the Rice Alpha
Amylase 1A (RAmy1A) terminator. The
genetically engineered rice plants are
considered regulated articles under the
regulations in 7 CFR part 340 because
they contain gene sequences from plant
pathogens.

The purpose of the field planting is
for pure seed production and for the
extraction of lactoferrin for a variety of
research and commercial products. The
planting will be conducted using
physical confinement measures. In
addition, the experimental protocols
and field plot design, as well as the
procedures for termination of the field
planting, are designed to ensure that
none of the subject rice plants persist in
the environment beyond the termination
of the experiments.

To provide the public with
documentation of APHIS’ review and
analysis of any potential environmental
impacts and plant pest risk associated
with the proposed confined field
planting of the subject rice plants, an
environment assessment (EA) has been
prepared. The EA was prepared in
accordance with (1) The National
Environmental Policy Act of 1969
(NEPA), as amended (42 U.S.C. 4321 et
seq.), (2) regulations of the Council on
Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372). Copies of the EA are available
from the individual listed under FOR
FURTHER INFORMATION CONTACT.

Done in Washington, DC, this 16th day of
February 2005.
Elizabeth E. Gaston,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E5-703 Filed 2—22-05; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

Rehabilitation of Floodwater Retarding
Structure No. 4 of the Martinez Creek
Watershed, Bexar County, TX

AGENCY: Natural Resources
Conservation Service.
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ACTION: Notice of a finding of no
significant impact.

SUMMARY: Pursuant to Section 102(2)(c)
of the National Environmental Policy
Act of 1969; the Council on
Environmental Quality Regulations (40
CFR part 1500); and the Natural
Resources Conservation Service
Regulations (7 CFR part 650); the
Natural Resources Conservation Service,
U.S. Department of Agriculture, gives
notice that an environmental impact
statement is not being prepared for the
rehabilitation of Floodwater Retarding
Structure No. 4 of the Martinez Creek
Watershed, Bexar County, Texas.

FOR FURTHER INFORMATION CONTACT:
Larry D. Butler, Ph.D, State
Conservationist, Natural Resources
Conservation Service, 101 South Main,
Temple, Texas 76501-7682, telephone
(254) 742-9800.

SUPPLEMENTARY INFORMATION: The
environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional, or national impacts on
the environment. As a result of these
findings, Larry D. Butler, Ph.D, State
Conservationist, has determined that the
preparation and review of an
environmental impact statement is not
needed for this project.

The project will rehabilitate
Floodwater Retarding Structure No. 4 to
maintain the present level of flood
control benefits and comply with the
current performance and safety
standards.

Rehabilitation of the site will require
the dam to be modified to meet current
performance and safety standards for a
high hazard dam. The modification will
consist of raising the top of dam 2.8 feet,
replacing the 24 inch principal spillway
pipe with a 42 inch principal spillway
pipe, and lowering the sediment pool by
3.6 feet. The detention pool area would
increase slightly due to the decreased
size of the sediment pool. All disturbed
areas will be planted with plants that
have wildlife values. The proposed
work will not affect any prime farmland,
endangered or threatened species,
wetlands, or cultural resources.

Federal assistance will be provided
under authority of the Small Watershed
Rehabilitation Amendments of 2000
(Section 313, Pub. L. 106-472). Total
project cost is estimated to be
$1,026,400, of which $745,800 will be
paid from the Small Watershed
Rehabilitation funds and $280,600 from
local funds.

The notice of a Finding of No
Significant Impact (FONSI) has been
forwarded to the Environmental
Protection Agency and to various

Federal, State, and local agencies and
interested parties. A limited number of
copies of the FONSI are available to fill
single copy requests at the above
address. Basic data developed during
the environmental assessment are on
file and may be reviewed by contacting
Larry D. Butler, Ph.D, State
Conservationist.

No administrative action on
implementation of the proposal will be
taken until 30 days after the date of this
publication in the Federal Register.

Larry D. Butler,

State Conservationist.

[FR Doc. 05-3394 Filed 2—-22-05; 8:45 am]
BILLING CODE 3410-16-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: U.S. Census Bureau.

Title: 2005 Census Survey of
Maricopa County, Arizona.

Form Number(s): CSMA-1, CSMA-
1(PV), CSMA-1 L1, CSMA-1 L2,
CSMA-1 L3, CSMA-2, CSMA-1(RI),
SC-116, and SC-351(GQ).

Agency Approval Number: None.

Type of Request: New collection.

Burden: 12,042 hours.

Number of Respondents: 118,607.

Avg. Hours Per Response: Housing
Units—6 min.; Group Quarters—10
min.; Reinterview—38 min.

Needs and Uses: In lieu of a Special
Census, the Maricopa Association of
Governments (MAG), at the request of
their member jurisdictions (24 cities and
towns within Maricopa County),
requested the U.S. Census Bureau to
conduct a data collection effort for the
purpose of updating population and
housing unit information from the
Census 2000. This data collection effort
is called the 2005 Census Survey of
Maricopa County, Arizona (CSMA). The
CSMA will produce September 1, 2005
estimates for housing units, occupied
housing units, resident population;
resident population living in housing
units; and resident population not living
in housing units (group quarters and
outdoor locations) for Maricopa County,
24 cities in the county, the balance of
the county, 5 sub-areas for Phoenix, and
2 sub-areas for Mesa. The resident
population estimates will be used to
distribute state-shared revenues.

The MAG requested that we produce
the estimates by a survey of housing
units and a 100 percent enumeration of
the non-housing unit population.

The Census Bureau will conduct a
survey of housing units to produce the
estimates for resident population in
housing units, the number of housing
units, and the number of occupied
housing units. We will contact each
identified group quarters and visit
outdoor locations to obtain the resident
population not living in housing units.
We will sum the two resident
populations to produce the total number
of residents.

We will mail each sample housing
unit a questionnaire to determine
whether it was occupied on September
1, 2005. If it was occupied, we will ask
for the total number of people living in
the housing unit and for each person’s
name, age, and sex. We will follow-up
with each housing unit that does not
return its questionnaire and conduct
either a computer assisted telephone
interview or a personal visit interview.
We will use a vendor’s data base to
obtain phone numbers by matching on
the address.

We will have a reinterview program
for the cases completed by personal
visit. The reinterview program will
contact approximately ten percent of the
personal visit cases to check the
enumerators’ work. Reinterview is
necessary to deter the falsification of
data by enumerators in the field. Its
primary purpose is to identify
enumerators who intentionally falsify
data, and to promptly remove them.
Reinterview is also used for quality
assurance purposes to ensure that
enumerators are following procedures
correctly, and to retrain those who are
not.

Affected Public: Individuals or
households; business or other for-profit;
not-for-profit institutions.

Frequency: One time.

Respondent’s Obligation: Voluntary.

Legal Authority: 13 U.S.C. 8.

OMB Desk Officer: Susan Schechter,
(202) 395-5103.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—-0266, Department of
Commerce, room 6625, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dhynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Susan Schechter, OMB Desk
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Officer either by fax (202—395-7245) or

e-mail (susan_schechter@omb.eop.gov).
Dated: February 16, 2005.

Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 05-3390 Filed 2—22-05; 8:45 am]
BILLING CODE 3510-07-U

DEPARTMENT OF COMMERCE

Submission for OMB Review:
Comment Request

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act of 1995, Public Law 104-13.

Bureau: International Trade
Administration.

Title: U.S. Commercial Service Trade
Specialist Counseling Session Survey.

Agency Form Number: ITA-XXXX.

OMB Number: 0625—-XXXX.

Type of Request: Regular Submission.

Burden: 170 hours.

Number of Respondents: 1700.

Avg. Hours Per Response: 10 minutes.

Needs and Uses: The International
Trade Administration’s U.S.
Commercial Service is mandated by
Congress to help U.S. businesses,
particularly small and medium-sized
companies, export their products and
services to global markets. As part of its
mission, the U.S. Commercial Service
uses “‘Quality Assurance Surveys’ to
collect feedback from the U.S. business
clients it serves. The subject survey
deals with a particular aspect of service
provided by U.S. Commercial Service
trade specialists. These specialists
counsel clients about their international
marketing needs and work with the
clients to provide ““global trade
solutions.” The subject survey asks
clients whether they are satisfied with
the counseling they have received from
U.S. Commercial Service domestic trade
specialists. Results from the survey will
be used to make improvements to the
agency’s business processes, in order to
provide better and more effective export
assistance to U.S. companies.

Affected Public: U.S. companies who
have participated in counseling sessions
with U.S. Commercial Service trade
specialists.

Frequency: Twice a year.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: David Rostker,
(202) 395-7340.

Copies of the above information
collection can be obtained by writing
Diana Hynek, Department Paperwork
Clearance Officer, Department of

Commerce, Room 6625, 14th &
Constitution Avenue, NW., Washington,
DC 20230 or e-mail: dHynek@doc.gov.
Written comments and
recommendations for the proposed
information collection should be sent to
David Rostker, OMB Desk Officer at:
David_Rostker@omb.eop.gov or fax:
(202) 395-7285, within 30 days of the
publication of this notice in the Federal
Register.

Dated: February 16, 2005.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 05-3392 Filed 2-22-05; 8:45 am]
BILLING CODE 3510-FP-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: U.S. Census Bureau.

Title: Business and Professional
Classification Report.

Form Number(s): SQ—CLASS.

Agency Approval Number: 0607—
0189.

Type of Request: Revision of a
currently approved collection.

Burden: 10,835 hours.

Number of Respondents: 50,000.

Avg. Hours Per Response: 13 minutes.

Needs and Uses: The U.S. Census
Bureau sponsors the SQ—CLASS,
“Business and Professional
Classification Report,” to collect
information needed to keep the retail,
wholesale, and services samples current
with the business universe. Because of
rapid changes in the marketplace caused
by the emergence of new businesses, the
death of others, and changes in
company organization, the Census
Bureau canvasses a sample of new
Employer Identification Numbers (EINs)
obtained from the Internal Revenue
Service (IRS) and the Social Security
Administration (SSA). Each firm
selected in this sample is canvassed
once for data on the establishment(s)
associated with the new EIN. A different
sample of EINs is canvassed four times
a year.

We are revising the layout and
wording of Item 9 of the SQ-CLASS
form and the corresponding section of
the instruction sheet to improve the
assignment of kind-of-business codes
based on the North American Industry
Classification System (NAICS). We do

not expect these changes to increase
burden.

The completed SQ-CLASS form
provides sales, receipts, or revenue;
company organization; new or refined
NAICS codes; and other key information
needed for sampling to maintain proper
coverage of the universe. Based on the
collected information, EINs meeting the
criteria for inclusion in the Census
Bureau’s retail, wholesale, or service
surveys are subjected to second
sampling. The retail and wholesale EINs
selected in this second sampling are
placed on a panel to report in our
monthly surveys. Additional panels of
selected units are included in the
annual surveys. The selected service
EINs report on an annual basis.

Affected Public: Business or other for-
profit; Not-for-profit institutions.

Frequency: Respondents are contacted
only once.

Respondent’s Obligation: Voluntary.

Legal Authority: 13 U.S.C. 182.

OMB Desk Officer: Susan Schechter,
(202) 395-5103.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—-0266, Department of
Commerce, room 6625, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dhynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Susan Schechter, OMB Desk
Officer either by fax ((202) 395-7245) or
e-mail (susan_schechter@omb.eop.gov).

Dated: February 16, 2005.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 05-3393 Filed 2—22-05; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
Census Bureau
Annual Trade Survey

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
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Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before April 25, 2005.
ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at DHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to John Trimble, Bureau of
the Census, Room 2682—FOB 3,
Washington, DC 20233-6500, (301) 763—
2703.

SUPPLEMENTARY INFORMATION:

l. Abstract

The Census Bureau plans to expand
the currently approved Annual Trade
Survey (ATS) to include agents, brokers
and electronic markets (AGBR). The
expanded survey will include a selected
sample of firms operating offices
facilitating sales between businesses in
the United States. Data will be collected
annually on sales, commissions, value
of sales arranged for others, e-commerce
sales, and operating expenses. Initially,
we will request two years of data for the
AGBR. Afterwards, we will request one
year of data. The expanded survey will
be mailed to a sample of firms on a
company basis to reduce respondent
burden. In order to set up reporting
arrangements for companies we will
contact them by phone and by mail. We
will request data for calendar year. Two
report forms will be developed to collect
AGBR data. Two forms are needed to
accommodate both large and small
firms. The mailings will be conducted
in January following the survey year
requested. Respondents will have thirty
days to complete the report form before
a follow-up form is sent. Later, as
needed, an additional follow-up form
will be sent, and a telephone follow-up
will be conducted.

This expansion of the ATS survey is
being conducted to obtain a missing
component of wholesale data. The
current ATS collects data for merchant
wholesalers, and MSBO, but does not
obtain data for AGBRs. The Bureau of
Economic Analysis (BEA) has made
repeated requests for these data that
they consider vital to accurately
measuring sales for wholesale trade, and
important inputs to BEA’s preparation
of National Income and Product
accounts and their annual input-output
tables. This expansion to ATS will
provide annual data for the entire

wholesale sector. Data will be published
at the United States summary level for
selected wholesale industries.

1. Method of Collection

We will collect this information by
mail, Fax, and telephone follow-up.

I11. Data

OMB Number: 0607-0195.

Additional Form Numbers: SA—
42(AGBR) and SA—-42A(AGBR).

Type of Review: Regular submission.

Affected Public: Business or other for-
profit.

Estimated Number of Additional
Respondents: 659.

Estimated Time for Additional
Response: 23 minutes (avg.).

Estimated Additional Annual Burden
Hours: 253.

Estimated Additional Annual Cost:
The cost to the respondent is estimated
to be $5,968 based on an annual
response burden of 253 hours and a rate
of $23.59 per hour to complete the form.

Respondent’s Obligation: Mandatory.

Legal Authority: Title 13, United
States Code, Sections 182, 224, and 225.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: February 16, 2005.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 05-3391 Filed 2-22-05; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
International Trade Administration
Export Trade Certificate of Review

ACTION: Notice of issuance of an
amended Export Trade Certificate of
Review, Application No.: 97-8A003.

SUMMARY: The U.S. Department of
Commerce issued an amended Export
Trade Certificate of Review to the
Association for the Administration of
Rice Quotas, Inc. (“AARQ’’) on February
14, 2005. The Certificate has been
amended eight times. The most recent
previous amendment was issued to
AARQ on March 3, 2004, and published
in the Federal Register March 18, 2004
(69 FR 12831). The original Export
Trade Certificate of Review No. 97—
00003 was issued to AARQ on January
21, 1998, and published in the Federal
Register on January 28, 1998 (63 FR
4220).

FOR FURTHER INFORMATION CONTACT:
Jeffrey Anspacher, Director, Export
Trading Company Affairs, International
Trade Administration, by telephone at
(202) 482-5131 (this is not a toll-free
number) or by e-mail at
oetca@ita.doc.gov.

SUPPLEMENTARY INFORMATION: Title Il of
the Export Trading Company Act of
1982 (15 U.S.C. 4001-21) authorizes the
Secretary of Commerce to issue Export
Trade Certificates of Review. The
regulations implementing Title 11l are
found at 15 CFR part 325 (2005).

Export Trading Company Affairs is
issuing this notice pursuant to 15 CFR
325.6(b), which requires the Department
of Commerce to publish a summary of
the certification in the Federal Register.
Under section 305(a) of the Act and 15
CFR 325.11(a), any person aggrieved by
the Secretary’s determination may,
within 30 days of the date of this notice,
bring an action in any appropriate
district court of the United States to set
aside the determination on the ground
that the determination is erroneous.

Description of Amended Certificate

AARQ’s Export Trade Certificate of
Review has been amended to:

1. Reflect the name, address, and
corporate changes as follows:
“American Rice, Inc., Houston, Texas”
is amended to read ‘‘American Rice,
Inc., Houston Texas (a subsidiary of
SOS Cuetara USA, Inc.)” due to a
corporate acquisition. “‘Kitoku America,
Inc., Davis, California (a subsidiary of
Kitoku Shinryo Co., Ltd.)”” is amended
to read “‘Kitoku America, Inc.,
Burlingame, California (a subsidiary of
Kitoku Shinryo Co., Ltd. (Japan))”’ due
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to an address change. ““Mermentau Rice,
Inc., Mermentau, Louisiana” is
amended to read “‘Louisiana Rice Mill,
LLC, Mermentau, Louisiana’ due to a
corporate name change. “Newfieldrice,
Inc., Miami, Florida’ is amended to
read ‘““Newfieldrice, Inc., Miramar,
Florida” due to an address change.
“Nishimoto Trading Company, Ltd., Los
Angeles, California (a subsidiary of
Nishimoto Trading Company, Ltd.
(Japan))” is amended to read
“Nishimoto Trading Co., Ltd., Santa Fe
Springs, California (a subsidiary of
Nishimoto Trading Company, Ltd.
(Japan))” due to an address change.
“Riviana Foods, Inc. Houston, Texas” is
amended to read ‘‘Riviana Foods Inc.,
Houston, Texas (a subsidiary of Ebro
Puleva, S.A. (Spain))” due to a corporate
acquisition.

2. Delete the following companies as
Members of the Certificate: ““ACH Food
Companies, Inc., Cordova, Tennessee,”
and “KD International Trading, Inc.,
Stockton, California (a subsidiary of
Sunshine Business Enterprises, Inc.).”

In addition to the above, the Export
Trade Activities and Methods of
Operation of AARQ’s Certificate have
been updated to delete obsolete
references to AARQ’s earlier years of
operation. Also, for clarification
regarding the disposition of left over
gquantities from the bidding process, the
following text has been added to item
2.F.(a) of the Export Trade Activities
and Methods of Operation: “In the event
fewer than 18 metric tons remain at the
conclusion of the bidding process, the
Administrator shall first offer the
remaining quantity in succession to
each of the next highest bidders, and
then in succession from the highest to
the lowest successful bidder(s).”

The effective date of the amended
certificate is November 17, 2004. A copy
of the amended certificate will be kept
in the International Trade
Administration’s Freedom of
Information Records Inspection Facility,
Room 4001, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230.

Dated: February 16, 2005.
Jeffrey Anspacher,
Director, Export Trading Company Affairs.
[FR Doc. E5-739 Filed 2-22-05; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 021405A]

Endangered Species; File No. 1522;
Permit No. 1356

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Receipt of application and
modification request.

SUMMARY: Notice is hereby given that
the following applicants have applied in
due form for a permit (File No. 1522) or
modification to a permit (Permit No.
1356) to take loggerhead (Caretta
caretta) and green (Chelonia mydas) sea
turtles for purposes of scientific
research:

Kenneth J. Lohmann, Department of
Biology, Wilson Hall, CB#3280,
University of North Carolina at Chapel
Hill, Chapel Hill, NC 27599 (File No.
1522);

Inwater Research Group Inc., 4160 NE
Hyline Dr., Jensen Beach, FL 34957
(Permit No. 1356).

DATES: Written, telefaxed, or e-mail
comments on the new application and
amendment requests must be received
on or before March 25, 2005.

ADDRESSES: The applications and
related documents are available for
review upon written request or by
appointment in the following office(s):

Permits, Conservation and Education
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910; phone
(301)713-2289; fax (301)427-2521; and

Southeast Region, NMFS, 9721
Executive Center Drive North, St.
Petersburg, FL 33702-2432; phone
(727)570-5301; fax (727)570-5320.

Written comments or requests for a
public hearing on this application
should be mailed to the Chief, Permits,
Conservation and Education Division,
F/PR1, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910. Those
individuals requesting a hearing should
set forth the specific reasons why a
hearing on this particular request would
be appropriate.

Comments may also be submitted by
facsimile at (301)427-2521, provided
the facsimile is confirmed by hard copy
submitted by mail and postmarked no
later than the closing date of the
comment period.

Comments may also be submitted by
e-mail. The mailbox address for

providing email comments is
NMFS.PrlComments@noaa.gov. Include
in the subject line of the e-mail
comment the following document
identifier: File No. 1522 or Permit No.
1356.

FOR FURTHER INFORMATION CONTACT:
Patrick Opay or Ruth Johnson, 301/713-
2289.

SUPPLEMENTARY INFORMATION: The
subject permit and amendment are
requested under the authority of the
Endangered Species Act of 1973, as
amended (ESA; 16 U.S.C. 1531 et seq.)
and the regulations governing the
taking, importing, and exporting of
endangered and threatened species (50
CFR 222-227).

Application for Permit

File No. 1522 Kenneth Lohmann: This
applicant proposes to conduct two
studies. The first would study the
magnetic orientation of hatchlings
migrating offshore. Loggerhead and
green sea turtle hatchlings would have
a lightweight float attached to them and
they would be tracked by boat as they
migrate offshore. At the conclusion of
each test, researchers would recapture
each turtle to remove the experimental
gear and then release the turtle so that
it could continue its migration.

The second study would investigate
the navigation of adult loggerhead sea
turtles. The study would have two
experiments. The first would involve
simple displacement involving releases
at sites that lie in various directions and
distances from the nesting beach so that
the tracks could be analyzed in the
context of magnetic topography and
other potential cues.

The second would involve
determining if disrupting the magnetic
field around a displaced turtle impairs
its ability to home. Two groups of
turtles would be released at the same
location, one with magnets or magnetic
coils attached to their heads, the other
with non-magnetic brass bars of
equivalent size and weight attached to
their heads (the control). Turtles would
be tracked using a floating instrument
attached to the turtle by means of a six
meter long tether consisting of a 7—-day
corrodible link attached to a meter-long
thin, stiff rod and five meters of very
stiff stainless steel fishing leader. While
the tether set-up would be removed on
the beach after the turtle returns to nest,
in the event that the researchers are
unable to recapture the turtle on a
nesting beach they are requesting
authorization from NMFS to recapture
her at sea and remove the tether
equipment.
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Application to Modify Permit No. 1356

Permit No. 1356 — Inwater Research
Group, Inc.: The existing permit allows
the take of green, loggerhead, Kemp’s
ridley and hawksbill turtles to study the
demographic composition and genetic
origin of sea turtles within the Key West
National Wildlife Refuge, Florida. The
permit holder requests a modification to
the permit to attach satellite transmitters
to a subset of the green sea turtles
already authorized to be captured. The
Holder also requests authority to
conduct sampling all months of the year
and to modify their study area to
include a 30 kilometer area south, west
and north of the Marquesas Keys.

Dated: February 16, 2005.
Stephen L. Leathery,
Chief, Permits, Conservation and Education
Division, Office of Protected Resources,
National Marine Fisheries Service.
[FR Doc. 05-3441 Filed 2—22-05; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 101204B]

Small Takes of Marine Mammals
Incidental to Specified Activities; Low-
Energy Seismic Survey in the
Southwest Pacific Ocean

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of issuance of an
incidental harassment authorization.

SUMMARY: In accordance with provisions
of the Marine Mammal Protection Act
(MMPA) as amended, notification is
hereby given that an Incidental
Harassment Authorization (IHA) to take
small numbers of marine mammals, by
harassment, incidental to conducting
oceanographic seismic surveys in the
southwestern Pacific Ocean (SWPO) has
been issued to the Scripps Institution of
Oceanography, (Scripps).

DATES: Effective from February 10, 2005,
through February 9, 2006.

ADDRESSES: The authorization and
application containing a list of the
references used in this document may
be obtained by writing to this address or
by telephoning the contact listed here.
The application is also available at:
http://www.nmfs.noaa.gov/protlres/
PR2/Small1Take/
smalltakelinfo.htm#applications.

FOR FURTHER INFORMATION CONTACT:
Kenneth Hollingshead, Office of

Protected Resources, NMFS, (301) 713-
2289, ext 128.
SUPPLEMENTARY INFORMATION:

Background

Sections 101(a)(5)(A) and (D) of the
MMPA (16 U.S.C. 1361 et seq.) direct
the Secretary of Commerce to allow,
upon request, the incidental, but not
intentional, taking of marine mammals
by U.S. citizens who engage in a
specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made and either regulations are
issued or, if the taking is limited to
harassment, a notice of a proposed
authorization is provided to the public
for review.

Permission may be granted if NMFS
finds that the taking will have a
negligible impact on the species or
stock(s) and will not have an
unmitigable adverse impact on the
availability of the species or stock(s) for
subsistence uses and that the
permissible methods of taking and
requirements pertaining to the
monitoring and reporting of such
takings are set forth. NMFS has defined
“negligible impact” in 50 CFR 216.103
as ‘‘...an impact resulting from the
specified activity that cannot be
reasonably expected to, and is not
reasonably likely to, adversely affect the
species or stock through effects on
annual rates of recruitment or survival.”

Section 101(a)(5)(D) of the MMPA
established an expedited process by
which citizens of the United States can
apply for an authorization to
incidentally take small numbers of
marine mammals by harassment. Except
with respect to certain activities not
pertinent here, the MMPA defines
*harassment” as:

any act of pursuit, torment, or annoyance
which (i) has the potential to injure a marine
mammal or marine mammal stock in the wild
[Level A harassment]; or (ii) has the potential
to disturb a marine mammal or marine
mammal stock in the wild by causing
disruption of behavioral patterns, including,
but not limited to, migration, breathing,
nursing, breeding, feeding, or sheltering
[Level B harassment].

Section 101(a)(5)(D) establishes a 45—
day time limit for NMFS review of an
application followed by a 30—day public
notice and comment period on any
proposed authorizations for the
incidental harassment of marine
mammals. Within 45 days of the close
of the comment period, NMFS must
either issue or deny issuance of the
authorization.

Summary of Request

On October 6, 2004, NMFS received
an application from Scripps for the

taking, by harassment, of several species
of marine mammals incidental to
conducting a low-energy marine seismic
survey program during early 2005 in the
SWPO. The overall area within which
the seismic survey will occur is located
between approximately 25° and 50°S,
and between approximately 133° and
162.5°W. The survey will be conducted
entirely in international waters. The
purpose of the seismic survey is to
collect the site survey data for a second
Integrated Ocean Drilling Program
transect to study the structure of the
Eocene Pacific from the subtropics into
the Southern Ocean. A future ocean-
drilling program cruise (not currently
scheduled) based on the data collected
in the present program will better
document and constrain the actual
patterns of atmospheric and oceanic
circulation on Earth at the time of
extreme warmth in the early Eocene.
Through the later ocean drilling
program, it is anticipated that marine
scientists will be able to (1) define the
poleward extent of the sub-tropical gyre,
(2) establish the position of the polar
front, (3) determine sea-surface
temperatures and latitudinal
temperature gradient, (4) determine the
width and intensity of the high-
productivity zone associated with these
oceanographic features, (5) characterize
the water masses formed in the sub-
polar region, (6) determine the nature of
the zonal winds and how they relate to
oceanic surface circulation, and (7)
document the changes in these systems
as climate evolves from the warm early
Eocene to the cold Antarctic of the early
Oligocene. As presently scheduled, the
seismic survey will occur from
approximately February 11, 2005 to
March 21, 2005.

Description of the Activity

The seismic survey will involve one
vessel. The source vessel, the R/V
Melville, will deploy a pair of low-
energy Generator-Injector (Gl) airguns as
an energy source (each with a discharge
volume of 45 in3), plus a 450—meter (m)
(1476—ft) long, 48—channel, towed
hydrophone streamer. As the airguns are
towed along the survey lines, the
receiving system will receive the
returning acoustic signals. The survey
program will consist of approximately
11,000 kilometer (km) (5940 nautical
mile (nm)) of surveys, including turns.
Water depths within the seismic survey
area are 4000-5000 m (13,123-16,400 ft)
with no strong topographic features. The
Gl guns will be operated en route
between piston-coring sites, where
bottom sediment cores will be collected.
There will be additional operations
associated with equipment testing, start-
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up, line changes, and repeat coverage of
any areas where initial data quality is
sub-standard.

The energy to the airguns is
compressed air supplied by compressors
on board the source vessel. Seismic
pulses will be emitted at intervals of 6—
10 seconds. At a speed of 7 knots (about
13 km/h), the 6-10 sec spacing
corresponds to a shot interval of
approximately 21.5-36 m (71-118 ft).

The generator chamber of each Gl
gun, the one responsible for introducing
the sound pulse into the ocean, is 45
in3. The larger (105 in3) injector
chamber injects air into the previously-
generated bubble to maintain its shape,
and does not introduce more sound into
the water. The two 45/105 in3 Gl guns
will be towed 8 m (26.2 ft) apart side by
side, 21 m (68.9 ft) behind the Melville,
at a depth of 2 m (6.6 ft).

General-Injector Airguns

Two Gl-airguns will be used from the
Melville during the proposed program.
These 2 Gl-airguns have a zero to peak
(peak) source output of 237 dB re 1
microPascal-m (7.2 bar-m) and a peak-
to-peak (pk-pk) level of 243 dB (14.0
bar-m). However, these downward-
directed source levels do not represent
actual sound levels that can be
measured at any location in the water.
Rather, they represent the level that
would be found 1 m (3.3 ft) from a

hypothetical point source emitting the
same total amount of sound as is
emitted by the combined airguns in the
airgun array. The actual received level
at any location in the water near the
airguns will not exceed the source level
of the strongest individual source and
actual levels experienced by any
organism more than 1 m (3.3 ft) from
any Gl gun will be significantly lower.

Further, the root mean square (rms)
received levels that are used as impact
criteria for marine mammals (see
Richardson et al., 1995) are not directly
comparable to these peak or pk-pk
values that are normally used by
acousticians to characterize source
levels of airgun arrays. The
measurement units used to describe
airgun sources, peak or pk-pk decibels,
are always higher than the rms decibels
referred to in biological literature. For
example, a measured received level of
160 dB rms in the far field would
typically correspond to a peak
measurement of about 170 to 172 dB,
and to a pk-pk measurement of about
176 to 178 decibels, as measured for the
same pulse received at the same
location (Greene, 1997; McCauley et al.
1998, 2000). The precise difference
between rms and peak or pk-pk values
depends on the frequency content and
duration of the pulse, among other
factors. However, the rms level is

always lower than the peak or pk-pk
level for an airgun-type source.

The depth at which the sources are
towed has a major impact on the
maximum near-field output, because the
energy output is constrained by ambient
pressure. The normal tow depth of the
sources to be used in this project is 2.0
m (6.6 ft), where the ambient pressure
is approximately 3 decibars. This also
limits output, as the 3 decibars of
confining pressure cannot fully
constrain the source output, with the
result that there is loss of energy at the
sea surface. Additional discussion of the
characteristics of airgun pulses is
provided in Scripps application and in
previous Federal Register documents
(see 69 FR 31792 (June 7, 2004) or 69
FR 34996 (June 23, 2004)).

Received sound levels have been
modeled by L-DEO for two 105 in3 Gl
guns, but not for the two 45 in3 Gl-guns,
in relation to distance and direction
from the airguns. The model does not
allow for bottom interactions, and is
therefore most directly applicable to
deep water. Based on the modeling,
estimates of the maximum distances
from the GI guns where sound levels of
190, 180, 170, and 160 dB microPascal-
m (rms) are predicted to be received are
shown in Table 1. Because the model
results are for the larger 105 in3 guns,
those distances are overestimates of the
distances for the 45 in3 guns.

TABLE 1. DISTANCES TO WHICH SOUND LEVELS 190, 180, 170, AND 160 DB MICROPASCAL-M (RMS) MIGHT BE RECEIVED
FROM TWO 105 IN® GI AIRGUNS, SIMILAR TO THE TWO 45 IN3 GI AIRGUNS THAT WILL BE USED DURING THE SEISMIC
SURVEY IN THE SW PACIFIC OCEAN DURING FEBRUARY-MARCH 2005. DISTANCES ARE BASED ON MODEL RESULTS
PROVIDED BY LAMONT-DOHERTY EARTH OBSERVATORY (L-DEO).,P0,8/9

ESTIMATED DISTANCES AT RECEIVED LEVELS (M/FT)

190 dB
17/56

180 dB
54/177

170 dB
175/574

160 dB
510/1673

Some empirical data concerning the
180—, and 160—dB distances have been
acquired for several airgun
configurations, including two Gl-guns,
based on measurements during an
acoustic verification study conducted by
L-DEO in the northern Gulf of Mexico
(GOM) from 27 May to 3 June 2003
(Tolstoy et al., 2004). Although the
results are limited, the data showed that
water depth affected the radii around
the airguns where the received level
would be 180 dB re 1 microPa (rms),
NMFS’ current injury threshold safety
criterion applicable to cetaceans (NMFS,
2000). Similar depth-related variation is
likely in the 190—dB distances
applicable to pinnipeds. Correction
factors were developed and

implemented for previous IHAs for
activities with water depths less than
1000 m (3281 ft). However, the
proposed airgun survey will occur in
depths 4000-5000 m (13,123-16,400 ft).
As a result, NMFS has determined
correction factors are not necessary here
since the L-DEO model has been shown
to result in more conservative (i.e,.
protective) impact zones than indicated
by the empirical measurements.
Therefore, the assumed 180- and 190—
dB radii are 54 m (177 ft) and 17 m (56
ft), respectively. Considering that the 2
Gl-airgun array is towed 21 m (69 ft)
behind the Melville and the vessel is 85
m (270 ft) long, the forward aspect of the
180—dB isopleth (lines of equal
pressure) at its greatest depth will not

exceed approximately the mid-ship line
of the Melville. At the water surface, an
animal would need to be between the
vessel and the 450-m (1476 ft) long
hydrophone streamer to be within the
180—dB isopleth.

Bathymetric Sonar and Sub-bottom
Profiler

In addition to the 2 Gl-airguns, a
multi-beam bathymetric sonar and a
low-energy 3.5-kHz sub-bottom profiler
will be used during the seismic profiling
and continuously when underway.

Sea Beam 2000 Multi-beam Sonar —
The hull-mounted Sea Beam 2000 sonar
images the seafloor over a 120°—wide
swath to 4600 m (15092 ft) under the
vessel. In “‘deep” mode (400-1000 m
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(1312-3281 ft), it has a beam width of
2°, fore-and-aft, uses very short (7-20
msec) transmit pulses with a 2-22 s
repetition rate and a 12.0 kHz frequency
sweep. The maximum source level is
234 dB microPa (rms).

Sub-bottom Profiler — The sub-bottom
profiler is normally operated to provide
information about the sedimentary
features and the bottom topography that
is simultaneously being mapped by the
multi-beam sonar. The energy from the
sub-bottom profiler is directed
downward by a 3.5-kHz transducer
mounted in the hull of the Melville. The
output varies with water depth from 50
watts in shallow water to 800 watts in
deep water. Pulse interval is 1 second
(s) but a common mode of operation is
to broadcast five pulses at 1-s intervals
followed by a 5—s pause. The
beamwidth is approximately 30° and is
directed downward. Maximum source
output is 204 dB re 1 microPa (800
watts) while normal source output is
200 dB re 1 microPa (500 watts). Pulse
duration will be 4, 2, or 1 ms, and the
bandwith of pulses will be 1.0 kHz, 0.5
kHz, or 0.25 kHz, respectively.

Although the sound levels have not
been measured directly for the sub-
bottom profiler used by the Melville,
Burgess and Lawson (2000) measured
sounds propagating more or less
horizontally from a sub-bottom profiler
similar to the Scripps unit with similar
source output (i.e., 205 dB re 1 microPa
m). For that profiler, the 160- and 180—
dB re 1 microPa (rms) radii in the
horizontal direction were estimated to
be, respectively, near 20 m (66 ft) and
8 m (26 ft) from the source, as measured
in 13 m (43 ft) water depth. The
corresponding distances for an animal
in the beam below the transducer would
be greater, on the order of 180 m (591
ft) and 18 m (59 ft) respectively,
assuming spherical spreading. Thus the
received level for the Scripps sub-
bottom profiler would be expected to
decrease to 160 and 180 dB about 160
m (525 ft) and 16 m (52 ft) below the
transducer, respectively, assuming
spherical spreading. Corresponding
distances in the horizontal plane would
be lower, given the directionality of this
source (30° beamwidth) and the
measurements of Burgess and Lawson
(2000).

Characteristics of Airgun Pulses

Discussion of the characteristics of
airgun pulses was provided in several
previous Federal Register documents
(see 69 FR 31792 (June 7, 2004) or 69
FR 34996 (June 23, 2004)) and is not
repeated here. Reviewers are referred to
those documents for additional
information.

Comments and Responses

A notice of receipt and request for 30—
day public comment on the application
and proposed authorization was
published on December 3, 2004 (69 FR
70236). During the 30—day public
comment period, NMFS received two
comments. One commenter expressed
the opinion that marine mammals
should not be killed and that these
killings are not small. As noted in this
document, NMFS believes that no
marine mammals are likely to be
seriously injured or Kkilled as a result of
this L-DEO conducting seismic
surveys.The concerns of the second
commenter, the Center for Regulatory
Effectiveness (CRE), are discussed here.

Comment 1: There is no scientific
basis for the use of 190, 180, 170, and
160 dB micro-Pascal (RMS) as criteria
for potential injury to marine mammals
from seismic operations. NMFS uses
these criteria along with L-DEO
(Lamont-Doherty Earth Observatory)
modeling, to determine the safety (shut-
down) radii for seismic surveys. The
comment states that those criteria are
arbitrary and without scientific basis,
were established without external peer
review or published reports, and were
not based on empirical data.

Response: NMFS disagrees that there
is no factual or scientific basis to
support the 190, 180, and 160 dB
thresholds (we note that 170 dB is not
used by NMFS). At the same time we
recognize the limitations of these
thresholds and, in the interest of
transparency, acknowledge and disclose
them. These limitations largely stem
from the data gaps for many species of
marine mammals, individual intra-
species variability, and the difficulties
inherent in conducting field studies in
this area of inquiry (both logistic and
ethical). NMFS makes its data, and the
analysis of these data, available to the
public and solicits public comment.
However, there are factual studies that
support the threshold values used here.

The 160-dB isopleth for onset of
Level B (behavioral) harassment is
supported by research conducted by
Malme et al. (1983, 1984) in their study
on the California gray whale when
exposed to seismic sounds. They found
that migrating gray whales showed
definite avoidance reactions and other
behavioral changes when exposed to
seismic pulses with received levels
exceeding about 160 dB re 1 micro Pa
(rms). The received levels at which 10
percent, 50 percent and 90 percent of
the whales exhibited avoidance were
estimated to be 164, 170, and 180 dB
(Malme et al., 1989; Richardson et al.,
1995).

More recently, McCauley et al. (1998)
documented localized avoidance by
humpback whales of both the seismic
array and a single airgun (16—gun 2678—
in3 array and a single 20 in3 airgun with
a source level 227 dB re 1 uPa-m (p-p)).
The standoff range (i.e., the closest point
of approach of the airgun to the whales)
corresponded to received levels around
140 dB re 1 pPa. The initial avoidance
response generally occurred at distances
of 5to 8 km (2.7 to 4.3 nm) from the
airgun array and 2 km (1.0 nm) from the
single gun, with estimated received
levels at 140 dB and 143 dB re 1 uPa
rms, respectively. However, some
individual humpback whales, especially
males, approached the vessel within
distances 100 to 400 m (328 to 1312 ft),
where the maximum received level was
179 dB re 1 pPa rms.

With respect to the 180 and 190 dB
thresholds, data that are now available
imply that, at least for dolphins,
temporary threshold shift (TTS)in
marine mammals is unlikely to occur
unless the dolphins are exposed to
airgun pulses stronger than 180 dB re 1
microPa (rms). However, safety zones
must be implemented to protect those
species believed to be most sensitive to
low-frequency seismic noise: mysticete
whales, sperm whales, and likely
beaked whales (although beaked whales’
best hearing is at significantly higher
frequencies than low frequency seismic,
it is possible that non-auditory injury
may occur at lower sound pressure
levels). As a result, NMFS has
established the 180- and 190-dB safety
zones based on the most sensitive
species at the estimated best hearing
frequencies. If information is available
that sensitive species will not be within
the affected area, or empirical data are
presented that marine mammal stocks
within the affected area do not have
hearing capabilities within the source
frequencies, then the appropriate safety
zones might be reduced in size.

In some cases mitigation safety zones
are perhaps larger than necessary to
avoid Level A harassment of a particular
species or the mitigation measures are
one-size-fits-all in nature. This reflects
the different sensitivities of affected
species and the lack of data. Where
different mitigation measures for
different species are not practical,
NMFS manages for the most sensitive
species when multiple species are
present. The safety zone for this seismic
survey also affords the applicant a set of
mitigation measures that can be
practically implemented and will
promote enforceability of the IHA. In
this manner the applicant can move
forward with the project in a timely
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manner and NMFS’ legal mandate is
satisfied.

NMPFS is striving to improve the
quality of the information it relies upon.
We are developing sound exposure
guidelines that will incorporate the
current state of knowledge and take into
account variations based on sound
source, species type, and energy level.
These guidelines will guide agency
decisions and give the regulated
communities and the public better
information for planning, enforcement,
and understanding. NMFS expects these
guidelines to reflect the evolving
understanding and appreciation of how
sound affects marine mammals. As part
of the process, NMFS has announced its
intent to prepare an environmental
impact statement and initiated public
scoping to fully involve the public (70
FR 1871 (January 11, 2005)). The
science underlying those guidelines will
undergo external peer review.

Comment 2: The comment states there
is no basis for correlating the effects, if
any, on marine mammals of sonar and
seismic operations.

Response: NMFS agrees that the
properties of seismic and sonar are quite
different and will take that into account
when developing its acoustic
guidelines.

Comment 3: NMFS'’ reliance on the L-
DEO propagation model to determine
the safety (shut-down) radii for seismic
operations is unjustified and
unsupported. NMFS has stated that for
deep water the L-DEO model
overestimates the received sound levels
at a given distance. The L-DEO model is
also inappropriate for use in shallow
and intermediate depths because it
cannot account for bottom interactions
with sound waves.

Response: We have previously
acknowledged the limitations of the
model, as has the applicant. The
acoustic verification/ calibration study
in May/June 2003 in the GOM showed
that water depth affected sound
propagation (and, accordingly, the size
of the safety radii). As a result,
correction factors were developed for
water depths 100-1000 m (328-3281 ft)
and less than 100 m (328 ft). Those
correction factors are not relevant for
this survey, which will take place in
water depths between 4000 and 5000 m
(13123 and 16404 ft). Empirical data
indicate that for water deeper than 1000
m (3281 ft), L-DEO’s model tends to
overestimate the received sound levels
at any given distance (Tolstoy et al.,
2004). Pending acquisition of additional
empirical data, Scripps’ safety radii will
be the values predicted by the model.
This approach will ensure that marine
mammals are not inadvertently exposed

to sound levels greater than what were
calculated in the GOM verification
study.

Another alternative for estimating
propagation would be to conduct simple
calculations similar to those found in
the Minerals Management Service’s
(MMS) Environmental Assessment for
Geological and Geophysical Seismic
Surveys in the GOM. This methodology
is illustrated in Appendix C of that
document (available at http://
www.gomr.mms.gov/homepg/regulate/
environ/nepa/2004-054.pdf). NMFS
believes this methodology would need
to be improved prior to use for
incidental take authorizations because it
does not take into account the fact that
marine mammals dive into deeper water
where the sound fields normally
propagate to greater distances than at
the surface. Similarly, using simple
propagation logarithms (e.g., Lr = Ls- 20
Log R for deep water propagation) also
has shortcomings, in that they
overestimate horizontal propagation
(seismic airgun arrays project sounds
towards the bottom and not
horizontally). As a result, until
improved models are developed, NMFS
believes that using the L-DEO model,
with fully explained correction factors
where necessary (shallow and
intermediate water depths) provides a
reasonable methodology for calculating
the zones of impact from vertically
propagating seismic arrays.

Comment 4: According to the abstract
of the calibration study report (Tolstoy
et al., 2004)), “Received [sound] levels
in deep water were lower than
anticipated based on [L-DEO] modeling,
and in shallow water they were higher.”
In other words, the L-DEO model is
inaccurate and unreliable in deep and
shallow water.

Response: The L-DEO model is a
general one that does not take into
account the variation in propagation
characteristics for the specific water
bodies. In the GOM, sound propagation
levels in deep water were lower and in
shallow water were higher than that
estimated by the L-DEO model. Under
the MMPA and ESA, NMFS is charged
with using the best information
available. To the best of NMFS’
knowledge, the L-DEO model provides a
practical alternative to the use of
standard propagation and attenuation
calculations. Therefore, a more accurate
statement would be that in that part of
the GOM received sound levels in deep
water were lower than anticipated based
on the L-DEO model, and in shallow
water they were higher the L-DEO
model. Without making acoustic
propagation measurements in advance
of conducting seismic in each operating

area, conservative estimates of sound
propagation and attenuation were made.
For this Scripps’ seismic survey, the R/
V Melville will conduct approximately
11,000 kilometers (km) (5940 nautical
miles (nm)) of straight line seismic
transects during the survey. Stopping
the vessel to calibrate sound speed
profiles for a particular water mass
body, while possible, would result in
increased costs through time and
additional personnel and equipment
needed onboard the R/V Melville. As an
alternative, Scripps erred on the side of
marine mammals protection and
adopted conservative estimates for
sound attenuation to the 160-, 180-, and
190-dB isopleths. For this cruise, NMFS
has adopted those conservative
estimates.

Comment 5:To the best of CRE’s
knowledge, the L-DEO model is not
publically available, and NMFS has not
demonstrated that it is sufficiently
accurate and reliable to use. If NMFS
intends to continue to use or rely on the
L-DEO model, then the Agency should:
(1) make the model publically available
for comment; (2) validate use of the
model for all contexts in which NMFS
uses or relies on it; and (3) document
use of the model and its results for each
specific application in question, and
make that documentation available for
public comment along with the
application itself in sufficient detail to
allow third parties to reproduce the
model results. If there is some reason
why NMFS must rely on models that
cannot be disclosed, then the agency
must perform, document and produce
the “especially vigorous robustness
checks” that NMFS performed on these
models. CRE recommends that NMFS
adopt the Environmental Protection
Agency’s (EPA) definition of “especially
rigorous robustness checks.” If and
when NMFS attempts to validate the L-
DEO model, CRE recommends that
NMFS follow EPA’s model validation
guidance. (EPA draft guidance is
available at: http://www.epa.gov/osp/
crem/library/CREM%20Guidance%
Draft%2012103.pdf.

Response: The L-DEO model is
available to the public by contacting L-
DEO (see the L-DEO application for the
address). In addition, the model is
explained in Diebold (2004,
unpublished). A copy of this article is
available upon request (see ADDRESSES).
The 2003 GOM seismic airgun
calibration study referenced in this
document (Tolstoy et al., 2004) was the
result of an IHA issued to L-DEO for
seismic work in the GOM (68 FR 9991,
March 3, 2003). That report has been
cited in a number of recent
authorizations, and Chapter 3 of that
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report has been available since mid—
2004 on our homepage where seismic
incidental take applications are posted.
We consider all references cited in our
Federal Register notices to be part of
our administrative record. Whenever an
article is not generally available
publically, we strive to make a copy
available.

Chapter 3 of the 2003 GOM 90-day
monitoring report was also rewritten,
submitted for publication, peer-
reviewed and finally published in the
AGU’s Geophysical Research Letters
(Tolstoy, M., J.B. Diebold, S.C. Webb,
D.R. Bohnenstiehl, E. Chapp, R.C.
Holmes, and M. Rawson. 2004.
Broadband Calibration of the R/V Ewing
Seismic Sources. Geophys. Res. Lett.,
31, doi:10.1029/ 2004GL020234, 2004).
This scientific article is publically
available through subscription,
scientific libraries, or Inter-Library loan.

As to other modeling approaches and
software that could be used to verify or
refute the L-DEO model, there are
commercial products available, such as
Bellhop, PE, and one called Nucleus
that produce illustrations similar to the
L-DEO model, but this latter product
provides peak levels only, and has
several of the same limitations
contained in the L-DEO model. There
are also publically available packages
that include complex water column
velocity structure, and seafloor
interactions, but most of these have
other kinds of limitations (e.g.,
typically, they do not include arrays of
sound sources, and do not analyze for
broadband frequencies).

Comment 6: The CRE believes that
NMFS should be concerned only with
biologically significant effects on marine
mammals, citing as support National
Research Council reports (NRC 2004,
NRC 2000).

Response: NMFS’ decisions are made
in accordance with the relevant
provisions of the MMPA and its
implementing regulations. MMPA
section 101(a)(5)(D) requires the
Secretary to authorize the taking of
marine mammals incidental to
otherwise lawful activities, provided
that the activity will have no more than
a negligible impact on the affected
species or stocks of marine mammals.
“Negligible impact” is defined in 50
CFR 216.103 (repeated earlier in this
document). This is the relevant standard
for the Secretary’s decision. Although
the term “biologically significant” is not
used, this concept is captured through
application of NMFS’ definition of
“negligible impact.”

Description of Habitat and Marine
Mammals Affected by the Activity

A detailed description of the SWPO
area and its associated marine mammals
can be found in the Scripps application
and a number of documents referenced
in that application, and is not repeated
here. Forty species of cetacean,
including 31 odontocete (dolphins and
small- and large-toothed whales) species
and nine mysticete (baleen whales)
species, are believed by scientists to
occur in the southwest Pacific in the
proposed seismic survey area. Table 2 in
the Scripps application summarizes the
habitat, occurrence, and regional
population estimate for these species. A
more detailed discussion of the
following species is also provided in the
application: Sperm whale, pygmy and
dwarf sperm whales, southern
bottlenose whale, Arnoux’s beaked
whale, Cuvier’s beaked whale,
Shepherd’s beaked whale, Mesoplodont
beaked whales (Andrew’s beaked whale,
Blainville’s beaked whale, gingko-
toothed whale, Gray’s beaked whale,
Hector’s beaked whale, spade-toothed
whale, strap-toothed whale), melon-
headed whale, pygmy killer whale, false
killer whale, killer whale, long-finned
pilot whale, short-finned pilot whale,
rough-toothed dolphin, bottlenose
dolphin, pantropical spotted dolphin,
spinner dolphin, striped dolphin, short-
beaked common dolphin, hourglass
dolphin, Fraser’s dolphin, Risso’s
dolphin, southern right whale dolphin,
spectacled porpoise, humpback whale,
southern right whale, pygmy right
whale, common minke whale, Antarctic
minke whale. Bryde’s whale, sei whale,
fin whale and blue whale. Because the
proposed survey area spans a wide
range of latitudes (25-500 S), tropical,
temperate, and polar species are all
likely to be found there. The survey area
is all in deep-water habitat but is close
to oceanic island (Society Islands,
Australes Islands) habitats, so both
coastal and oceanic species might be
encountered. However, abundance and
density estimates of cetaceans found
there are provided for reference only,
and are not necessarily the same as
those that likely occur in the survey
area.

Five species of pinnipeds could
potentially occur in the proposed
seismic survey area: southern elephant
seal, leopard seal, crabeater seal,
Antarctic fur seal, and the sub-Antarctic
fur seal. All are likely to be rare, if they
occur at all, as their normal
distributions are south of the Scripps
survey area. Outside the breeding
season, however, they disperse widely
in the open ocean (Boyd, 2002; King,

1982; Rogers, 2002). Only three species
of pinniped are known to wander
regularly into the area (SPREP, 1999):
the Antarctic fur seal, the sub-Antarctic
fur seal, and the leopard seal. Leopard
seals are seen are far north as the Cook
Islands (Rogers, 2002).

More detailed information on these
species is contained in the Scripps
application, which is available at: http:/
/www.nmfs.noaa.gov/protlres/PR2/
Small1lTake/
smalltakelinfo.htm#applications.

Potential Effects on Marine Mammals

The effects of noise on marine
mammals are highly variable, and can
be categorized as follows (based on
Richardson et al., 1995):

(1) The noise may be too weak to be
heard at the location of the animal (i.e.,
lower than the prevailing ambient noise
level, the hearing threshold of the
animal at relevant frequencies, or both);

(2) The noise may be audible but not
strong enough to elicit any overt
behavioral response;

(3) The noise may elicit reactions of
variable conspicuousness and variable
relevance to the well being of the
marine mammal; these can range from
temporary alert responses to active
avoidance reactions such as vacating an
area at least until the noise event ceases;

(4) Upon repeated exposure, a marine
mammal may exhibit diminishing
responsiveness (habituation), or
disturbance effects may persist; the
latter is most likely with sounds that are
highly variable in characteristics,
infrequent and unpredictable in
occurrence, and associated with
situations that a marine mammal
perceives as a threat;

(5) Any anthropogenic noise that is
strong enough to be heard has the
potential to reduce (mask) the ability of
a marine mammal to hear natural
sounds at similar frequencies, including
calls from conspecifics, and underwater
environmental sounds such as surf
noise;

(6) If mammals remain in an area
because it is important for feeding,
breeding or some other biologically
important purpose even though there is
chronic exposure to noise, it is possible
that there could be noise-induced
physiological stress; this might in turn
have negative effects on the well-being
or reproduction of the animals involved,;
and

(7) Very strong sounds have the
potential to cause temporary or
permanent reduction in hearing
sensitivity. In terrestrial mammals, and
presumably marine mammals, received
sound levels must far exceed the
animal’s hearing threshold for there to
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be any TTS in its hearing ability. For
transient sounds, the sound level
necessary to cause TTS is inversely
related to the duration of the sound.
Received sound levels must be even
higher for there to be risk of permanent
hearing impairment. In addition, intense
acoustic or explosive events may cause
trauma to tissues associated with organs
vital for hearing, sound production,
respiration and other functions. This
trauma may include minor to severe
hemorrhage.

Effects of Seismic Surveys on Marine
Mammals

The Scripps’ application provides the
following information on what is known
about the effects on marine mammals of
the types of seismic operations planned
by Scripps. The types of effects
considered here are (1) tolerance, (2)
masking of natural sounds, (2)
behavioral disturbance, and (3) potential
hearing impairment and other non-
auditory physical effects (Richardson et
al., 1995). Given the relatively small size
of the airguns planned for the present
project, the effects are anticipated to be
considerably less than would be the
case with a large array of airguns.
Scripps and NMFS believe it is very
unlikely that there would be any cases
of temporary or especially permanent
hearing impairment, or non-auditory
physical effects. Also, behavioral
disturbance is expected to be limited to
distances less than 500 m (1640 ft), the
zone calculated for 160 dB or the onset
of Level B harassment. Additional
discussion on species-specific effects
can be found in the Scripps application.

Tolerance

Numerous studies (referenced in
Scripps, 2004) have shown that pulsed
sounds from airguns are often readily
detectable in the water at distances of
many kilometers, but that marine
mammals at distances more than a few
kilometers from operating seismic
vessels often show no apparent
response. That is often true even in
cases when the pulsed sounds must be
readily audible to the animals based on
measured received levels and the
hearing sensitivity of that mammal
group. However, most measurements of
airgun sounds that have been reported
concerned sounds from larger arrays of
airguns, whose sounds would be
detectable farther away than that
planned for use in the proposed survey.
Although various baleen whales,
toothed whales, and pinnipeds have
been shown to react behaviorally to
airgun pulses under some conditions, at
other times mammals of all three types
have shown no overt reactions. In

general, pinnipeds and small
odontocetes seem to be more tolerant of
exposure to airgun pulses than are
baleen whales. Given the relatively
small and low-energy airgun source
planned for use in this project,
mammals are expected to tolerate being
closer to this source than would be the
case for a larger airgun source typical of
most seismic surveys.

Masking

Masking effects of pulsed sounds
(even from large arrays of airguns) on
marine mammal calls and other natural
sounds are expected to be limited (due
in part to the small size of the Gl
airguns), although there are very few
specific data on this. Given the small
acoustic source planned for use in the
SWPO, there is even less potential for
masking of baleen or sperm whale calls
during the present research than in most
seismic surveys (Scripps, 2004). Gl-
airgun seismic sounds are short pulses
generally occurring for less than 1 sec
every 6-10 seconds or so. The 6-10 sec
spacing corresponds to a shot interval of
approximately 21.5-36 m (71-118 ft).
Sounds from the multi-beam sonar are
very short pulses, occurring for 7-20
msec once every 2 to 22 sec, depending
on water depth.

Some whales are known to continue
calling in the presence of seismic
pulses. Their calls can be heard between
the seismic pulses (Richardson et al.,
1986; McDonald et al., 1995, Greene et
al., 1999). Although there has been one
report that sperm whales cease calling
when exposed to pulses from a very
distant seismic ship (Bowles et al.,
1994), a recent study reports that sperm
whales continued calling in the
presence of seismic pulses (Madsen et
al., 2002). Given the relatively small
source planned for use during this
survey, there is even less potential for
masking of sperm whale calls during the
present study than in most seismic
surveys. Masking effects of seismic
pulses are expected to be negligible in
the case of the smaller odontocete
cetaceans, given the intermittent nature
of seismic pulses and the relatively low
source level of the airguns to be used in
the SWPO. Also, the sounds important
to small odontocetes are predominantly
at much higher frequencies than are
airgun sounds.

Most of the energy in the sound
pulses emitted by airgun arrays is at low
frequencies, with strongest spectrum
levels below 200 Hz and considerably
lower spectrum levels above 1000 Hz.
These low frequencies are mainly used
by mysticetes, but generally not by
odontocetes or pinnipeds. An industrial
sound source will reduce the effective

communication or echolocation
distance only if its frequency is close to
that of the marine mammal signal. If
little or no overlap occurs between the
industrial noise and the frequencies
used, as in the case of many marine
mammals relative to airgun sounds,
communication and echolocation are
not expected to be disrupted.
Furthermore, the discontinuous nature
of seismic pulses makes significant
masking effects unlikely even for
mysticetes.

A few cetaceans are known to
increase the source levels of their calls
in the presence of elevated sound levels,
or possibly to shift their peak
frequencies in response to strong sound
signals (Dahlheim, 1987; Au, 1993;
Lesage et al., 1999; Terhune, 1999; as
reviewed in Richardson et al., 1995).
These studies involved exposure to
other types of anthropogenic sounds,
not seismic pulses, and it is not known
whether these types of responses ever
occur upon exposure to seismic sounds.
If so, these adaptations, along with
directional hearing, pre-adaptation to
tolerate some masking by natural
sounds (Richardson et al., 1995) and the
relatively low-power acoustic sources
being used in this survey, would all
reduce the importance of masking
marine mammal vocalizations.

Disturbance by Seismic Surveys

Disturbance includes a variety of
effects, including subtle changes in
behavior, more conspicuous dramatic
changes in activities, and displacement.
However, there are difficulties in
defining which marine mammals should
be counted as taken by harassment. For
many species and situations, scientists
do not have detailed information about
their reactions to noise, including
reactions to seismic (and sonar) pulses.
Behavioral reactions of marine
mammals to sound are difficult to
predict. Reactions to sound, if any,
depend on species, state of maturity,
experience, current activity,
reproductive state, time of day, and
many other factors. If a marine mammal
does react to an underwater sound by
changing its behavior or moving a small
distance, the impacts of the change may
not rise to the level of a disruption of
a behavioral pattern. However, if a
sound source would displace marine
mammals from an important feeding or
breeding area, such a disturbance may
constitute Level B harassment under the
MMPA. Given the many uncertainties in
predicting the quantity and types of
impacts of noise on marine mammals, it
is appropriate to resort to estimating
how many mammals may be present
within a particular distance of industrial
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activities or exposed to a particular level
of industrial sound. With the possible
exception of beaked whales, NMFS
believes that this is a conservative
approach and likely overestimates the
numbers of marine mammals that are
affected in some biologically important
manner.

The sound exposure criteria used to
estimate how many marine mammals
might be harassed behaviorally by the
seismic survey are based on behavioral
observations during studies of several
species. However, information is lacking
for many species. Detailed information
on potential disturbance effects on
baleen whales, toothed whales, and
pinnipeds can be found in Scripps’s
SWPO application and its Appendix A.

Hearing Impairment and Other Physical
Effects

Temporary or permanent hearing
impairment is a possibility when marine
mammals are exposed to very strong
sounds, but there has been no specific
documentation of this for marine
mammals exposed to airgun pulses.
Based on current information, NMFS
precautionarily sets impulsive sounds
equal to or greater than 180 and 190 dB
re 1 microPa (rms) as the exposure
thresholds for onset of Level A
harassment for cetaceans and pinnipeds,
respectively (NMFS, 2000). Those
criteria have been used in setting the
safety (shut-down) radii for seismic
surveys. As discussed in the Scripps
application and summarized here.

1. The 180-dB criterion for cetaceans
is probably quite precautionary, i.e.,
lower than necessary to avoid TTS let
alone permanent auditory injury, at
least for delphinids.

2. The minimum sound level
necessary to cause permanent hearing
impairment is higher, by a variable and
generally unknown amount, than the
level that induces barely-detectable
TTS.

3. The level associated with the onset
of TTS is considered to be a level below
which there is no danger of permanent
damage.

Because of the small size of the two
45 in3 Gl-airguns, along with the
planned monitoring and mitigation
measures, there is little likelihood that
any marine mammals will be exposed to
sounds sufficiently strong to cause even
the mildest (and reversible) form of
hearing impairment. Several aspects of
the planned monitoring and mitigation
measures for this project are designed to
detect marine mammals occurring near
the 2 Gl-airguns (and bathymetric
sonar), and to avoid exposing them to
sound pulses that might (at least in
theory) cause hearing impairment. In

addition, research and monitoring
studies on gray whales, bowhead whales
and other cetacean species indicate that
many cetaceans are likely to show some
avoidance of the area with ongoing
seismic operations. In these cases, the
avoidance responses of the animals
themselves will reduce or avoid the
possibility of hearing impairment.
Non-auditory physical effects may
also occur in marine mammals exposed
to strong underwater pulsed sound.
Possible types of non-auditory
physiological effects or injuries that
theoretically might occur in mammals
close to a strong sound source include
stress, neurological effects, bubble
formation, resonance effects, and other
types of organ or tissue damage. It is
possible that some marine mammal
species (i.e., beaked whales) may be
especially susceptible to injury and/or
stranding when exposed to strong
pulsed sounds. However, Scripps and
NMPFS believe that it is especially
unlikely that any of these non-auditory
effects would occur during the proposed
survey given the small size of the
acoustic sources, the brief duration of
exposure of any given mammal, and the
planned mitigation and monitoring
measures. The following paragraphs
discuss the possibility of TTS,
permanent threshold shift (PTS), and
non-auditory physical effects.

TTS

TTS is the mildest form of hearing
impairment that can occur during
exposure to a strong sound (Kryter,
1985). When an animal experiences
TTS, its hearing threshold rises and a
sound must be stronger in order to be
heard. TTS can last from minutes or
hours to (in cases of strong TTS) days.
Richardson et al. (1995) note that the
magnitude of TTS depends on the level
and duration of noise exposure, among
other considerations. For sound
exposures at or somewhat above the
TTS threshold, hearing sensitivity
recovers rapidly after exposure to the
noise ends. Little data on sound levels
and durations necessary to elicit mild
TTS have been obtained for marine
mammals.

For toothed whales exposed to single
short pulses, the TTS threshold appears
to be, to a first approximation, a
function of the energy content of the
pulse (Finneran et al., 2002). Given the
available data, the received level of a
single seismic pulse might need to be on
the order of 210 dB re 1 microPa rms
(approx. 221 226 dB pk pk) in order to
produce brief, mild TTS. Exposure to
several seismic pulses at received levels
near 200 205 dB (rms) might result in
slight TTS in a small odontocete,

assuming the TTS threshold is (to a first
approximation) a function of the total
received pulse energy (Finneran et al.,
2002). Seismic pulses with received
levels of 200 205 dB or more are usually
restricted to a zone of no more than 100
m (328 ft) around a seismic vessel
operating a large array of airguns.
Because of the small airgun source
planned for use during this project, such
sound levels would be limited to
distances within a few meters directly
astern of the Melville.

There are no data, direct or indirect,
on levels or properties of sound that are
required to induce TTS in any baleen
whale. However, TTS is not expected to
occur during this survey given the small
size of the source limiting these sound
pressure levels to the immediate
proximity of the vessel, and the strong
likelihood that baleen whales would
avoid the approaching airguns (or
vessel) before being exposed to levels
high enough for there to be any
possibility of TTS.

TTS thresholds for pinnipeds exposed
to brief pulses (single or multiple) have
not been measured, although exposures
up to 183 dB re 1 microPa (rms) have
been shown to be insufficient to induce
TTS in California sea lions (Finneran et
al., 2003). However, prolonged
exposures show that some pinnipeds
may incur TTS at somewhat lower
received levels than do small
odontocetes exposed for similar
durations (Kastak et al., 1999; Ketten et
al., 2001; Au et al., 2000). For this
research cruise therefore, TTS is
unlikely for pinnipeds.

A marine mammal within a zone of
less than 100 m (328 ft) around a typical
large array of operating airguns might be
exposed to a few seismic pulses with
levels of >205 dB, and possibly more
pulses if the mammal moved with the
seismic vessel. Also, around smaller
arrays, such as the 2 Gl-airgun array
proposed for use during this survey, a
marine mammal would need to be even
closer to the source to be exposed to
levels greater than or equal to 205 dB.
However, as noted previously, most
cetacean species tend to avoid operating
airguns, although not all individuals do
so. In addition, ramping up airgun
arrays, which is now standard
operational protocol for U.S. and some
foreign seismic operations, should allow
cetaceans to move away from the
seismic source and to avoid being
exposed to the full acoustic output of
the airgun array. Even with a large
airgun array, it is unlikely that these
cetaceans would be exposed to airgun
pulses at a sufficiently high level for a
sufficiently long period to cause more
than mild TTS, given the relative
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movement of the vessel and the marine
mammal. However, with a large airgun
array, TTS would be more likely in any
odontocetes that bow-ride or otherwise
linger near the airguns. While bow-
riding, odontocetes would be at or above
the surface, and thus not exposed to
strong sound pulses given the pressure-
release effect at the surface. However,
bow-riding animals generally dive
below the surface intermittently. If they
did so while bow-riding near airguns,
they would be exposed to strong sound
pulses, possibly repeatedly. During this
project, the anticipated 180—dB distance
is less than 54 m (177 ft), the array is
towed 21 m (69 ft) behind the Melville
and the bow of the Melville will be 106
m (348 ft) ahead of the airguns and the
205-dB zone would be less than 50 m
(165 ft). Thus, TTS would not be
expected in the case of odontocetes bow
riding during airgun operations and if
some cetaceans did incur TTS through
exposure to airgun sounds, it would
very likely be a temporary and
reversible phenomenon.

NMFS believes that, to avoid Level A
harassment, cetaceans should not be
exposed to pulsed underwater noise at
received levels exceeding 180 dB re 1
microPa (rms). The corresponding limit
for pinnipeds has been set at 190 dB.
The predicted 180- and 190—-dB
distances for the airgun arrays operated
by Scripps during this activity are
summarized in Table 1 in this
document. It has also been shown that
most whales tend to avoid ships and
associated seismic operations. Thus,
whales will likely not be exposed to
such high levels of airgun sounds.
Because of the slow ship speed, any
whales close to the trackline could
move away before the sounds become
sufficiently strong for there to be any
potential for hearing impairment.
Therefore, there is little potential for
whales being close enough to an array
to experience TTS. In addition, as
mentioned previously, ramping up the
airgun array, which has become
standard operational protocol for many
seismic operators including Scripps,
should allow cetaceans to move away
from the seismic source and to avoid
being exposed to the full acoustic
output of the Gl airguns.

Permanent Threshold Shift (PTS)

When PTS occurs there is physical
damage to the sound receptors in the
ear. In some cases there can be total or
partial deafness, while in other cases the
animal has an impaired ability to hear
sounds in specific frequency ranges.
Although there is no specific evidence
that exposure to pulses of airgun sounds
can cause PTS in any marine mammals,

even with the largest airgun arrays,
physical damage to a mammal’s hearing
apparatus can potentially occur if it is
exposed to sound impulses that have
very high peak pressures, especially if
they have very short rise times (time
required for sound pulse to reach peak
pressure from the baseline pressure).
Such damage can result in a permanent
decrease in functional sensitivity of the
hearing system at some or all
frequencies.

Single or occasional occurrences of
mild TTS are not indicative of
permanent auditory damage in
terrestrial mammals. However, very
prolonged exposure to sound strong
enough to elicit TTS, or shorter-term
exposure to sound levels well above the
TTS threshold, can cause PTS, at least
in terrestrial mammals (Kryter, 1985).
Relationships between TTS and PTS
thresholds have not been studied in
marine mammals but are assumed to be
similar to those in humans and other
terrestrial mammals. The low-to-
moderate levels of TTS that have been
induced in captive odontocetes and
pinnipeds during recent controlled
studies of TTS have been confirmed to
be temporary, with no measurable
residual PTS (Kastak et al., 1999;
Schlundt et al., 2000; Finneran et al.,
2002; Nachtigall et al., 2003). In
terrestrial mammals, the received sound
level from a single non-impulsive sound
exposure must be far above the TTS
threshold for any risk of permanent
hearing damage (Kryter, 1994;
Richardson et al., 1995). For impulse
sounds with very rapid rise times (e.g.,
those associated with explosions or
gunfire), a received level not greatly in
excess of the TTS threshold may start to
elicit PTS. Rise times for airgun pulses
are rapid, but less rapid than for
explosions.

Some factors that contribute to onset
of PTS are as follows: (1) exposure to
single very intense noises, (2) repetitive
exposure to intense sounds that
individually cause TTS but not PTS,
and (3) recurrent ear infections or (in
captive animals) exposure to certain
drugs.

Cavanagh (2000) has reviewed the
thresholds used to define TTS and PTS.
Based on his review and SACLANT
(1998), it is reasonable to assume that
PTS might occur at a received sound
level 20 dB or more above that which
induces mild TTS. However, for PTS to
occur at a received level only 20 dB
above the TTS threshold, it is probable
that the animal would have to be
exposed to the strong sound for an
extended period.

Sound impulse duration, peak
amplitude, rise time, and number of

pulses are the main factors thought to
determine the onset and extent of PTS.
Based on existing data, Ketten (1994)
has noted that the criteria for
differentiating the sound pressure levels
that result in PTS (or TTS) are location
and species-specific. PTS effects may
also be influenced strongly by the health
of the receiver’s ear.

Given that marine mammals are
unlikely to be exposed to received levels
of seismic pulses that could cause TTS,
it is highly unlikely that they would
sustain permanent hearing impairment.
If we assume that the TTS threshold for
odontocetes for exposure to a series of
seismic pulses may be on the order of
220 dB re 1 microPa (pk-pk)
(approximately 204 dB re 1 microPa
rms), then the PTS threshold might be
about 240 dB re 1 microPa (pk-pk). In
the units used by geophysicists, this is
10 bar-m. Such levels are found only in
the immediate vicinity of the largest
airguns (Richardson et al., 1995;
Caldwell and Dragoset, 2000). However,
it is very unlikely that an odontocete
would remain within a few meters of a
large airgun for sufficiently long to incur
PTS. The TTS (and thus PTS) thresholds
of baleen whales and pinnipeds may be
lower, and thus may extend to a
somewhat greater distance from the
source. However, baleen whales
generally avoid the immediate area
around operating seismic vessels, so it
is unlikely that a baleen whale could
incur PTS from exposure to airgun
pulses. Some pinnipeds do not show
strong avoidance of operating airguns.

In summary, it is highly unlikely that
marine mammals could receive sounds
strong enough (and over a sufficient
period of time) to cause permanent
hearing impairment during this project.
In the proposed project marine
mammals are unlikely to be exposed to
received levels of seismic pulses strong
enough to cause TTS, and because of the
higher level of sound necessary to cause
PTS, it is even less likely that PTS could
occur. This is due to the fact that even
levels immediately adjacent to the 2 GlI-
airguns may not be sufficient to induce
PTS because the mammal would not be
exposed to more than one strong pulse
unless it swam alongside an airgun for

a period of time.

Strandings and Mortality

Marine mammals close to underwater
detonations of high explosives can be
killed or severely injured, and the
auditory organs are especially
susceptible to injury (Ketten et al., 1993;
Ketten, 1995). Airgun pulses are less
energetic and have slower rise times.
While there is no documented evidence
that airgun arrays can cause serious
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injury, death, or stranding, the
association of strandings of beaked
whales with naval exercises and an L-
DEO seismic survey in 2002 have raised
the possibility that beaked whales may
be especially susceptible to injury and/
or stranding when exposed to strong
pulsed sounds. Information on recent
beaked whale strandings may be found
in Appendix A of the Scripps
application and in several previous
Federal Register documents (see 69 FR
31792 (June 7, 2004) or 69 FR 34996
(June 23, 2004)).

It is important to note that seismic
pulses and mid-frequency sonar pulses
are quite different. Sounds produced by
the types of airgun arrays used to profile
sub-sea geological structures are
broadband with most of the energy
below 1 kHz. Typical military mid-
frequency sonars operate at frequencies
of 2 to 10 kHz, generally with a
relatively narrow bandwidth at any one
time (though the center frequency may
change over time). Because seismic and
sonar sounds have considerably
different characteristics and duty cycles,
it is not appropriate to assume that there
is a direct connection between the
effects of military sonar and seismic
surveys on marine mammals. However,
evidence that sonar pulses can, in
special circumstances, lead to physical
damage and, indirectly, mortality
suggests that caution is warranted when
dealing with exposure of marine
mammals to any high-intensity pulsed
sound.

In addition to the sonar-related
strandings, there was a September, 2002
stranding of two Cuvier’s beaked whales
in the Gulf of California (Mexico) when
a seismic survey by the Ewing was
underway in the general area (Malakoff,
2002). The airgun array in use during
that project was the Ewing’s 20—-gun
8490-in3 array. This might be a first
indication that seismic surveys can have
effects, at least on beaked whales,
similar to the suspected effects of naval
sonars. However, the evidence linking
the Gulf of California strandings to the
seismic surveys is inconclusive, and to
date is not based on any physical
evidence (Hogarth, 2002; Yoder, 2002).
The ship was also operating its multi-
beam bathymetric sonar at the same
time but this sonar had much less
potential than naval sonars to affect
beaked whales. Although the link
between the Gulf of California
strandings and the seismic (plus multi-
beam sonar) survey is inconclusive, this
plus the various incidents involving
beaked whale strandings associated
with naval exercises suggests a need for
caution when conducting seismic
surveys in areas occupied by beaked

whales. However, the present project
will involve a much smaller sound
source than used in typical seismic
surveys. Considering this and the
required monitoring and mitigation
measures, any possibility for strandings
and mortality is expected to be
eliminated.

Non-auditory Physiological Effects

Possible types of non-auditory
physiological effects or injuries that
might theoretically occur in marine
mammals exposed to strong underwater
sound might include stress, neurological
effects, bubble formation, resonance
effects, and other types of organ or
tissue damage. There is no evidence that
any of these effects occur in marine
mammals exposed to sound from airgun
arrays (even large ones). However, there
have been no direct studies of the
potential for airgun pulses to elicit any
of these effects. If any such effects do
occur, they would probably be limited
to unusual situations when animals
might be exposed at close range for
unusually long periods.

It is doubtful that any single marine
mammal would be exposed to strong
seismic sounds for sufficiently long that
significant physiological stress would
develop. That is especially so in the
case of the present project where the
airguns are small, the ship’s speed is
relatively fast (7 knots or approximately
13 km/h), and for the most part the
survey lines are widely spaced with
little or no overlap.

Gas-filled structures in marine
animals have an inherent fundamental
resonance frequency. If stimulated at
that frequency, the ensuing resonance
could cause damage to the animal.
There may also be a possibility that high
sound levels could cause bubble
formation in the blood of diving
mammals that in turn could cause an air
embolism, tissue separation, and high,
localized pressure in nervous tissue
(Gisner (ed), 1999; Houser et al., 2001).

A workshop (Gentry [ed.] 2002) was
held to discuss whether the stranding of
beaked whales in the Bahamas in 2000
(Balcomb and Claridge, 2001; NOAA
and USN, 2001) might have been related
to air cavity resonance or bubble
formation in tissues caused by exposure
to noise from naval sonar. A panel of
experts concluded that resonance in air-
filled structures was not likely to have
caused this stranding. Among other
reasons, the air spaces in marine
mammals are too large to be susceptible
to resonant frequencies emitted by mid-
or low-frequency sonar; lung tissue
damage has not been observed in any
mass, multi-species stranding of beaked
whales; and the duration of sonar pings

is likely too short to induce vibrations
that could damage tissues (Gentry (ed.),
2002). Opinions were less conclusive
about the possible role of gas (nitrogen)
bubble formation/growth in the
Bahamas stranding of beaked whales.

Until recently, it was assumed that
diving marine mammals are not subject
to the bends or air embolism. However,
a short paper concerning beaked whales
stranded in the Canary Islands in 2002
suggests that cetaceans might be subject
to decompression injury in some
situations (Jepson et al., 2003). If so, that
might occur if they ascend unusually
quickly when exposed to aversive
sounds. However, the interpretation that
the effect was related to decompression
injury is unproven (Piantadosi and
Thalmann, 2004; Fernandez et al.,
2004). Even if that effect can occur
during exposure to mid-frequency
sonar, there is no evidence that this type
of effect occurs in response to low-
frequency airgun sounds. It is especially
unlikely in the case of this project
involving only two small Gl-airguns.

In summary, little is known about the
potential for seismic survey sounds to
cause either auditory impairment or
other non-auditory physical effects in
marine mammals. Available data
suggest that such effects, if they occur
at all, would be limited to short
distances from the sound source.
However, the available data do not
allow for meaningful quantitative
predictions of the numbers (if any) of
marine mammals that might be affected
in these ways. Marine mammals that
show behavioral avoidance of seismic
vessels, including most baleen whales,
some odontocetes, and some pinnipeds,
are unlikely to incur auditory
impairment or other physical effects.
Also, the planned mitigation and
monitoring measures are expected to
minimize any possibility of serious
injury, mortality or strandings.

Possible Effects of Mid-frequency Sonar
Signals

A multi-beam bathymetric sonar (Sea
Beam 2000, 12 kHz) and a sub-bottom
profiler will be operated from the source
vessel essentially continuously during
the planned survey. Details about these
sonars were provided previously in this
document.

Navy sonars that have been linked to
avoidance reactions and stranding of
cetaceans generally (1) are more
powerful than the Sea Beam 2000 sonar,
(2) have a longer pulse duration, and (3)
are directed close to horizontally (vs.
downward for the Sea Beam 2000). The
area of possible influence of the Sea
Beam 2000 is much smaller-a narrow
band oriented in the cross-track
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direction below the source vessel.
Marine mammals that encounter the Sea
Beam 2000 at close range are unlikely to
be subjected to repeated pulses because
of the narrow fore-aft width of the beam,
and will receive only limited amounts
of pulse energy because of the short
pulses and vessel speed. Therefore, as
harassment or injury from pulsed sound
is a function of total energy received,
the actual harassment or injury
threshold for the bathymetric sonar
signals (approximately 10 ms) would be
at a much higher dB level than that for
longer duration pulses such as seismic
signals. As a result, NMFS believes that
marine mammals are unlikely to be
harassed or injured from the multi-beam
sonar.

Masking by Mid-frequency Sonar
Signals

Marine mammal communications will
not be masked appreciably by the multi-
beam sonar signals or the sub-bottom
profiler given the low duty cycle and
directionality of the sonars and the brief
period when an individual mammal is
likely to be within its beam.
Furthermore, in the case of baleen
whales, the sonar signals from the Sea
Beam 2000 sonar do not overlap with
the predominant frequencies of the
calls, which would avoid significant
masking.

For the sub-bottom profiler, marine
mammal communications will not be
masked appreciably because of their
relatively low power output, low duty
cycle, directionality (for the profiler),
and the brief period when an individual
mammal may be within the sonar’s
beam. In the case of most odonotocetes,
the sonar signals from the profiler do
not overlap with the predominant
frequencies in their calls. In the case of
mysticetes, the pulses from the pinger
do not overlap with their predominant
frequencies.

Behavioral Responses Resulting from
Mid-frequency Sonar Signals

Behavioral reactions of free-ranging
marine mammals to military and other
sonars appear to vary by species and
circumstance. Observed reactions have
included silencing and dispersal by
sperm whales (Watkins et al., 1985),
increased vocalizations and no dispersal
by pilot whales (Rendell and Gordon,
1999), and the previously-mentioned
strandings by beaked whales. Also,
Navy personnel have described
observations of dolphins bow-riding
adjacent to bow-mounted mid-frequency
sonars during sonar transmissions.
However, all of these observations are of
limited relevance to the present
situation. Pulse durations from these

sonars were much longer than those of
the Scripps multi-beam sonar, and a
given mammal would have received
many pulses from the naval sonars.
During Scripps’ operations, the
individual pulses will be very short, and
a given mammal would not receive
many of the downward-directed pulses
as the vessel passes by.

Captive bottlenose dolphins and a
white whale exhibited changes in
behavior when exposed to 1-sec pulsed
sounds at frequencies similar to those
that will be emitted by the multi-beam
sonar used by Scripps and to shorter
broadband pulsed signals. Behavioral
changes typically involved what
appeared to be deliberate attempts to
avoid the sound exposure (Schlundt et
al., 2000; Finneran et al., 2002). The
relevance of these data to free-ranging
odontocetes is uncertain and in any case
the test sounds were quite different in
either duration or bandwidth as
compared to those from a bathymetric
sonar.

Scripps and NMFS are not aware of
any data on the reactions of pinnipeds
to sonar sounds at frequencies similar to
those of the 12.0 kHz frequency of the
Melville’s multi-beam sonar. Based on
observed pinniped responses to other
types of pulsed sounds, and the likely
brevity of exposure to the bathymetric
sonar sounds, pinniped reactions are
expected to be limited to startle or
otherwise brief responses of no lasting
consequences to the individual animals.
The pulsed signals from the sub-bottom
profiler are much weaker than those
from the multi-beam sonar and
somewhat weaker than those from the 2
Gl-airgun array. Therefore, significant
behavioral responses are not expected.

Hearing Impairment and Other Physical
Effects

Given recent stranding events that
have been associated with the operation
of naval sonar, there is much concern
that sonar noise can cause serious
impacts to marine mammals (for
discussion see Effects of Seismic
Surveys on Marine Mammals).
However, the multi-beam sonars
proposed for use by Scripps are quite
different than sonars used for navy
operations. Pulse duration of the
bathymetric sonars is very short relative
to the naval sonars. Also, at any given
location, an individual marine mammal
would be in the beam of the multi-beam
sonar for much less time given the
generally downward orientation of the
beam and its narrow fore-aft beam-
width. (Navy sonars often use near-
horizontally-directed sound.) These
factors would all reduce the sound
energy received from the multi-beam

sonar rather drastically relative to that
from the sonars used by the Navy.
Therefore, hearing impairment by multi-
beam bathymetric sonar is unlikely.

Source levels of the sub-bottom
profiler are much lower than those of
the airguns and the multi-beam sonar.
Sound levels from a sub-bottom profiler
similar to the one on the Melville were
estimated to decrease to 180 dB re 1
microPa (rms) at 8 m (26 ft) horizontally
from the source (Burgess and Lawson,
2000), and at approximately 18 m
downward from the source.
Furthermore, received levels of pulsed
sounds that are necessary to cause
temporary or especially permanent
hearing impairment in marine mammals
appear to be higher than 180 dB (see
earlier discussion). Thus, it is unlikely
that the sub-bottom profiler produces
pulse levels strong enough to cause
hearing impairment or other physical
injuries even in an animal that is
(briefly) in a position near the source.

The sub-bottom profiler is usually
operated simultaneously with other
higher-power acoustic sources. Many
marine mammals will move away in
response to the approaching higher-
power sources or the vessel itself before
the mammals would be close enough for
there to be any possibility of effects
from the less intense sounds from the
sub-bottom profiler. In the case of
mammals that do not avoid the
approaching vessel and its various
sound sources, mitigation measures that
would be applied to minimize effects of
the higher-power sources would further
reduce or eliminate any minor effects of
the sub-bottom profiler.

Estimates of Take by Harassment for
the SWPO Seismic Survey

Given the proposed mitigation (see
Mitigation later in this document), all
anticipated takes involve a temporary
change in behavior that may constitute
Level B harassment. The proposed
mitigation measures will minimize or
eliminate the possibility of Level A
harassment or mortality. Scripps has
calculated the “best estimates” for the
numbers of animals that could be taken
by level B harassment during the
proposed SWPO seismic survey using
data on marine mammal density
(numbers per unit area) and estimates of
the size of the affected area, as shown
in the predicted RMS radii table (see
Table 1). Because there is very little
information on marine mammal
densities in the proposed survey area,
densities were used from two of
Longhurst’s (1998) biogeographic
provinces north of the survey area that
are oceanographically similar to the two
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provinces in which most of the seismic
activities will take place.

These estimates are based on a
consideration of the number of marine
mammals that might be exposed to
sound levels greater than 160 dB, the
criterion for the onset of Level B
harassment, by operations with the 2 GI-
gun array planned to be used for this
project. The anticipated zone of
influence of the multi-beam sonar and
sub-bottom profiler are less than that for
the airguns, so it is assumed that during

simultaneous operations of these
instruments that any marine mammals
close enough to be affected by the multi-
beam and sub-bottom profiler sonars
would already be affected by the
airguns. Therefore, no additional
incidental takings are included for
animals that might be affected by the
multi-beam sonar. Given their
characteristics (described previously),
no Level B harassment takings are
considered likely when the multi-beam

and sub-bottom profiler are operating
but the airguns are silent.

Table 2 provides the best estimate of
the numbers of each species that would
be exposed to seismic sounds greater
than 160 dB. A detailed description on
the methodology used by Scripps to
arrive at the estimates of Level B
harassment takes that are provided in
Table 2 can be found in Scripps’s IHA
application for the SWPO survey.
BILLING CODE 3510-22-S
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TABLE 2. Estimates of the possible numbers of marine mammal exposures to the different sound
levels, and the numbers of different individuals that might be exposed, during the proposed
seismic surveys in the SW Pacific Ocean during February-March 2005.

Odontocetes
Physeteridae
Spenm whale 9 19 ] 0.0 19
Pygmy sperm whale 8 35 8 NA 35
Dwarf sperm whale 6 66 6 0.0 66
Ziphiidae
Southern bottlenose whale 17 93 17 0.0 93
Amoux's beaked whale 3 14 2 NA 14
Cuvier's beaked whale 4 23 4 0.0 23
Shepard's beaked whale 2 9 2 NA
Andrew’s beaked whale 2 9 2 NA
Blaineville's beaked whale 4 23 4 NA
Ginkgo-toothed beaked whale 1 5 1 NA
Gray's beaked whale 4 23 4 NA
Hector's beaked whale 1 5 1 NA 5
Spade-toothed beaked whale 1 5 1 NA 5
Strap-toothed beaked whale 3 19 3 NA 19
Delphinidae
Rough-toothed dolphin 247 440 243 0.1 440
Bottlenose dolphin 247 440 243 0.1 440
Pantropical spotted dolphin 1235 2202 1215 0.1 2202
Spinner dolphin 618 1101 608 0.1 1101
Striped dolphin 124 220 122 0.0 220
Common dolphin 124 220 122 0.0 220
Hourglass dolphin 618 1101 608 0.2 1101
Fraser’s dolphin 124 220 122 0.0 220
Southern right-whale dolphin 371 660 365 NA 660
Risso's dolphin 371 660 365 02 660
Melon-headed whale 4 19 4 0.0 19
Pygmy killer whale 7 39 7 0.0 39
False killer whale 1 58 1 0.0 58
Killer whale 18 97 18 0.1 97
Short-finned pilot whale 18 97 18 0.0 97
Long-finned pilot whale 29 155 28 0.0 155
Phocoenidae
Spectacled porpoise 114 1181 112 NA 1181
Mysticetes
Southern right whale 2 5 2 NA 5
Pygmy right whale 2 3 2 NA 3
Humpback whale 2 3 2 0.0 3
Minke whale 32 61 31 0.0 61
Dwarf minke whale 3 6 3 NA 6
Bryde's whale 4 8 4 0.0 8
Sei whale 4 8 4 0.0 8
Fin whale 2 5 2 0.0 5
Blue whale 2 3 2 0.1 3
Pinnipeds
Southemn elephant seal 23 NA 22 0.0 23
Leopard seal 46 NA 45 0.1 46
Crabeater seal 23 NA 22 0.0 23
Antarctic fur seal 46 NA 45 0.0 46
Sub-antarctic fur seal 46 NA 45 (45) NA 46

* Best estimate and maximum estimates of density are from Table 3, in Scripps, 2004.

® Regional population size estimates are from Table 2, in Scripps, 2004.

¢ NA indicates that regional population estimates are not available.

0.95
Delphinids 4162

BILLING CODE 3510-22-C
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Conclusions
Effects on Cetaceans

Strong avoidance reactions by several
species of mysticetes to seismic vessels
have been observed at ranges up to 6—
8 km (3.2—-4.3 nm) and occasionally as
far as 20—-30 km (10.8-16.2 nm) from the
source vessel when large arrays have
been used. However, reactions at the
longer distances appear to be atypical of
most species and situations, and to large
arrays. Furthermore, if they are
encountered, the numbers of mysticetes
estimated to occur within the 160-dB
isopleth in the survey area are expected
to be low. In addition, the estimated
numbers presented in Table 2 are
considered overestimates of actual
numbers for three primary reasons.
First, because the survey is scheduled
for the end of the austral summer, some
of the mysticetes and some species of
odontocetes are expected to be present
in feeding areas south of the survey
area. Second, the estimated 160—dB
radii used here are probably
overestimates of the actual 160—dB radii
at deep-water sites (Tolstoy et al. 2004)
such as the SWPO survey area. Third,
Scripps plans to use smaller Gl guns
than those on which the radii are based.

Odontocete reactions to seismic
pulses, or at least the reactions of
dolphins, are expected to extend to
lesser distances than are those of
mysticetes. Odontocete low-frequency
hearing is less sensitive than that of
mysticetes, and dolphins are often seen
from seismic vessels. In fact, there are
documented instances of dolphins
approaching active seismic vessels.
However, dolphins as well as some
other types of odontocetes sometimes
show avoidance responses and/or other
changes in behavior when near
operating seismic vessels.

Taking into account the small size
and the relatively low sound output of
the 2 Gl-airguns to be used, and the
mitigation measures that are planned,
effects on cetaceans are generally
expected to be limited to avoidance of
a very small area around the seismic
operation and short-term changes in
behavior, falling within the MMPA
definition of Level B harassment.
Furthermore, the estimated numbers of
animals potentially exposed to sound
levels sufficient to cause appreciable
disturbance are very low percentages of
the affected populations.

Based on the 160-dB criterion, the
best estimates of the numbers of
individual cetaceans that may be
exposed to sounds >160 dB re 1 microPa
(rms) represent 0 to approximately 0.2
percent of the populations of each
species that may be encountered in the

survey area. The assumed population
sizes used to calculate the percentages
are presented in Table 2 of the Scripps
application. For species listed as
endangered under the ESA, the
estimates are significantly less than 0.1
percent of the SWPO population of
sperm, humpback, sei, and fin whales;
probably less than 0.1 percent of
southern right whales; and 0.1 percent
of blue whales (Table 2). In the cases of
mysticetes, beaked whales, and sperm
whales, the potential reactions are
expected to involve no more than small
numbers (2—-32) of individual cetaceans.
The sperm whale is the endangered
species that is most likely to be exposed,
and their SWPO population is
approximately 140,000 (data of
Butterworth et al. 1994 with g(0)
correction from Barlow (1999) applied).

Larger numbers of delphinids may be
affected by the proposed seismic study,
but the population sizes of species
likely to occur in the operating area are
large, and the numbers potentially
affected are small relative to the
population sizes (see Table 2). The best
estimate of number of individual
delphinids that might be exposed to
sounds 160 dB re 1 microPa (rms)
represents significantly less than 0.01
percent of the approximately 8,200,000
dolphins estimated to occur in the
SWPO, and 0-0.2 percent of the
populations of each species occurring
there (Table 2).

Mitigation measures such as
controlled speed, course alteration,
observers, ramp ups, and power downs
or shut downs when marine mammals
are seen within defined ranges should
further reduce short-term reactions, and
minimize any effects on hearing. In all
cases, the effects are expected to be
short-term, with no lasting biological
consequence. In light of the type of take
expected and the small percentages of
affected stocks of cetaceans, the action
is expected to have no more than a
negligible impact on the affected species
or stocks of cetaceans.

Effects on Pinnipeds

Five pinniped species-the sub-
Antarctic fur seal, Antarctic fur seal,
crabeater seal, leopard seal, and
southern elephant seal-may be
encountered at the survey sites, but
their distribution and numbers have not
been documented in the proposed
survey area. An estimated 22—-45
individuals of each species of seal may
be exposed to airgun sounds with
received levels > 160 dB re 1 microPa
(rms). The estimates of pinnipeds that
may be exposed to received levels > 160
dB are probably overestimates of the
actual numbers that will be affected

significantly. The proposed survey
would have, at most, a short-term effect
on their behavior and no long-term
impacts on individual pinnipeds or
their populations. Responses of
pinnipeds to acoustic disturbance are
variable, but usually quite limited.
Effects are expected to be limited to
short-term and localized behavioral
changes falling within the MMPA
definition of Level B harassment. As is
the case for cetaceans, the short-term
exposures to sounds from the two Gl-
guns are not expected to result in any
long-term consequences for the
individuals or their populations and the
activity is expected to have no more
than a negligible impact on the affected
species or stocks of pinnipeds.

Potential Effects on Habitat

The proposed seismic survey will not
result in any permanent impact on
habitats used by marine mammals, or to
the food sources they utilize. The main
impact issue associated with the
proposed activity will be temporarily
elevated noise levels and the associated
direct effects on marine mammals.

One of the reasons for the adoption of
airguns as the standard energy source
for marine seismic surveys was that they
(unlike the explosives used in the
distant past) do not result in any
appreciable fish kill. Various
experimental studies showed that
airgun discharges cause little or no fish
kill, and that any injurious effects were
generally limited to the water within a
meter or so of an airgun. However, it has
recently been found that injurious
effects on captive fish, especially on fish
hearing, may occur at somewhat greater
distances than previously thought
(McCauley et al., 2000a,b, 2002; 2003).
Even so, any injurious effects on fish
would be limited to short distances from
the source. Also, many of the fish that
might otherwise be within the injury-
zone are likely to be displaced from this
region prior to the approach of the
airguns through avoidance reactions to
the passing seismic vessel or to the
airgun sounds as received at distances
beyond the injury radius.

Fish often react to sounds, especially
strong and/or intermittent sounds of low
frequency. Sound pulses at received
levels of 160 dB re 1 pPa (peak) may
cause subtle changes in behavior. Pulses
at levels of 180 dB (peak) may cause
noticeable changes in behavior
(Chapman and Hawkins, 1969; Pearson
et al., 1992; Skalski et al., 1992). It also
appears that fish often habituate to
repeated strong sounds rather rapidly,
on time scales of minutes to an hour.
However, the habituation does not
endure, and resumption of the



Federal Register/Vol. 70, No. 35/Wednesday, February 23, 2005/ Notices

8781

disturbing activity may again elicit
disturbance responses from the same
fish.

Fish near the airguns are likely to dive
or exhibit some other kind of behavioral
response. This might have short-term
impacts on the ability of cetaceans to
feed near the survey area. However,
only a small fraction of the available
habitat would be ensonified at any given
time, and fish species would return to
their pre-disturbance behavior once the
seismic activity ceased. Thus, the
proposed surveys would have little
impact on the abilities of marine
mammals to feed in the area where
seismic work is planned. Some of the
fish that do not avoid the approaching
airguns (probably a small number) may
be subject to auditory or other injuries.

Zooplankton that are very close to the
source may react to the airgun’s shock
wave. These animals have an
exoskeleton and no air sacs; therefore,
little or no mortality is expected. Many
crustaceans can make sounds and some
crustacea and other invertebrates have
some type of sound receptor. However,
the reactions of zooplankton to sound
are not known. Some mysticetes feed on
concentrations of zooplankton. A
reaction by zooplankton to a seismic
impulse would only be relevant to
whales if it caused a concentration of
zooplankton to scatter. Pressure changes
of sufficient magnitude to cause this
type of reaction would probably occur
only very close to the source, so few
zooplankton