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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301

[Docket No. 04—106-2]

Oriental Fruit Fly; Removal of
Quarantined Area

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the Oriental
fruit fly regulations by removing a
portion of Los Angeles County, CA,
from the list of quarantined areas and by
removing restrictions on the interstate
movement of regulated articles from this
area. This action is necessary to relieve
restrictions that are no longer needed to
prevent the spread of the Oriental fruit
fly into noninfested areas of the United
States. We have determined that the
Oriental fruit fly has been eradicated
from this portion of Los Angeles
County, CA, and that the quarantine and
restrictions are no longer necessary.
DATES: This interim rule was effective
March 1, 2005. We will consider all
comments that we receive on or before
May 6, 2005.

ADDRESSES: You may submit comments
by any of the following methods:

e EDOCKET: Go to http://
www.epa.gov/feddocket to submit or
view public comments, access the index
listing of the contents of the official
public docket, and to access those
documents in the public docket that are
available electronically. Once you have
entered EDOCKET, click on the “View
Open APHIS Dockets” link to locate this
document.

¢ Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to Docket No. 04—106-2, Regulatory

Analysis and Development, PPD,
APHIS, Station 3C71, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comment refers to
Docket No. 04-106-2.

¢ Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for locating this docket
and submitting comments.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: You may view
APHIS documents published in the
Federal Register and related
information on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Mr.
Wayne D. Burnett, National Fruit Fly
Program Manager, PPQ, APHIS, 4700
River Road Unit 134, Riverdale, MD
20737-1236; (301) 734—4387.
SUPPLEMENTARY INFORMATION:

Background

The Oriental fruit fly, Bactrocera
dorsalis (Hendel), is a destructive pest
of citrus and other types of fruit, nuts,
vegetables, and berries. The short life
cycle of the Oriental fruit fly allows
rapid development of serious outbreaks,
which can cause severe economic
losses. Heavy infestations can cause
complete loss of crops.

The Oriental fruit fly regulations,
contained in 7 CFR 301.93 through
301.93-10 (referred to below as the
regulations), were established to prevent
the spread of the Oriental fruit fly into
noninfested areas of the United States.
The regulations also designate soil and
a large number of fruits, nuts,
vegetables, and berries as regulated
articles.

In an interim rule effective on
November 9, 2004, and published in the
Federal Register on November 16, 2004
(69 FR 67041-67042, Docket No. 04—
106-1), we quarantined a portion of Los
Angeles County, CA, and restricted the
interstate movement of regulated
articles from the quarantined area.

Based on trapping surveys conducted
by inspectors of California State and
county agencies and by inspectors of the
Animal and Plant Health Inspection
Service, we have determined that the
Oriental fruit fly has been eradicated
from the quarantined portion of Los
Angeles County. The last finding of
Oriental fruit fly in this quarantined
area was August 30, 2004.

Since then, no evidence of Oriental
fruit fly infestation has been found in
this area. Based on our experience, we
have determined that sufficient time has
passed without finding additional flies
or other evidence of infestation to
conclude that the Oriental fruit fly no
longer exists in Los Angeles County,
CA. Therefore, we are removing the
entry for this county from the list of
quarantined areas in § 301.93-3(c).

Immediate Action

Immediate action is warranted to
relieve restrictions that are no longer
necessary. A portion of Los Angeles
County, CA, was quarantined due to the
possibility that the Oriental fruit fly
could spread from this area to
noninfested areas of the United States.
Since we have concluded that the
Oriental fruit fly no longer exists in this
county, immediate action is warranted
to remove the quarantine on Los
Angeles County, CA, and to relieve the
restrictions on the interstate movement
of regulated articles from this area.
Under these circumstances, the
Administrator has determined that prior
notice and opportunity for public
comment are contrary to the public
interest and that there is good cause
under 5 U.S.C. 553 for making this
action effective less than 30 days after
publication in the Federal Register.

We will consider comments we
receive during the comment period for
this interim rule (see DATES above).
After the comment period closes, we
will publish another document in the
Federal Register. The document will
include a discussion of any comments
we receive and any amendments we are
making to the rule.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review under Executive
Order 12866.
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This action amends the Oriental fruit
fly regulations by removing a portion of
Los Angeles County, CA, from the list of
quarantined areas.

County records indicate there are
approximately 23 nurseries, 27 farmers
markets, 4 certified growers, 3 mobile
vendors, and 152 fruit sellers within the
quarantined portion of Los Angeles
County that could be affected by the
lifting of the quarantine in this interim
rule.

We expect that the effect of this
interim rule on the small entities
referred to above will be minimal. Small
entities located within the quarantined
area that sell regulated articles do so
primarily for local intrastate, not
interstate, movement, so the effect, if
any, of this rule on these entities
appears likely to be minimal. In
addition, the effect on any small entities
that may move regulated articles
interstate has been minimized during
the quarantine period by the availability
of various treatments that allow these
small entities, in most cases, to move
regulated articles interstate with very
little additional cost. Thus, just as the
previous interim rule establishing the
quarantined area in Los Angeles County,
CA, had little effect on the small entities
in the area, the lifting of the quarantine
in the current interim rule will also
have little effect.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This interim rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

m Accordingly, we are amending 7 CFR
part 301 as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

m 1. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 7701-7772; 7 CFR 2.22,
2.80, and 371.3.

Section 301.75-15 also issued under Sec.
204, Title II, Pub. L. 106-113, 113 Stat.
1501A—-293; sections 301.75—-15 and 301.75—
16 also issued under Sec. 203, Title II, Pub.
L. 106—-224, 114 Stat. 400 (7 U.S.C. 1421
note).

§301.93-3 [Amended]

m 2.In § 301.93-3, paragraph (c) is
amended by removing, under the
heading “CALIFORNIA”, the entry for
Los Angeles County.

Done in Washington, DC, this 1st day of
March 2005.
Elizabeth E. Gaston,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 05-4376 Filed 3—4-05; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Rural Housing Service

7 CFR Part 1924

RIN 0575-AC60

Withdrawal of Direct Final Rule for
Surety Requirements

AGENCY: Rural Housing Service, USDA.
ACTION: Withdrawal of direct final rule.

SUMMARY: The Rural Housing Service
(RHS) is withdrawing the direct final
rule to change the threshold for surety
requirements, published on January 7,
2005 (70 FR 1325-26). RHS stated in the
direct final rule that if it received
adverse comments by March 8, 2005,
the agency would publish a timely
notice of withdrawal in the Federal
Register. RHS subsequently received
adverse comments and, therefore, is
withdrawing the direct final rule.
DATES: Effective Date: The direct final
rule published on January 7, 2005, at 70
FR 1325-26 is withdrawn as of March
7, 2005.

FOR FURTHER INFORMATION CONTACT:
Michel Mitias, Technical Support
Branch, Program Support Staff, Rural

Housing Service, U.S. Department of
Agriculture, STOP 0761, 1400
Independence Avenue SW.,
Washington, DC 20250-0761;
Telephone: 202—-720-9653; FAX: 202—
690—4335; E-mail:

michel. mitias@usda.gov.

SUPPLEMENTARY INFORMATION: RHS
published a direct final rule amending
its regulations to change the threshold
for surety requirements guaranteeing
payment and performance from a
$100,000 contract amount to the
maximum Rural Development Single
Family Housing area lending limit. RHS
received adverse comments on this
direct final rule. Therefore, the agency
is withdrawing the direct final rule. The
regulations addressing surety
requirements will not take effect on
April 7, 2005.

List of Subjects in 7 CFR Part 1924
Agriculture, Construction
management, Construction and repair,
Energy conservation, Housing, Loan
programs—Agriculture, Low and
moderate income housing.
Dated: February 24, 2005.
Rodney E. Hood,
Acting Administrator, Rural Housing Service.
[FR Doc. 05-4323 Filed 3—4—-05; 8:45 am]
BILLING CODE 3410-XV-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2005-20066; Airspace
Docket No. 05-ACE-8]

Modification of Class E Airspace;
Macon, MO

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends Title 14
Code of Federal Regulations, part 71 (14
CFR 71) by revising Class E airspace at
Macon, MO. A review of controlled
airspace currently titled Macon-Fower,
MO revealed it does not conform to
proper format, does not reflect the
correct name of the airport nor its
correct airport reference point (ARP)
and does not comply with criteria for
700 feet above ground level (AGL)
airspace required for diverse departures.
The area is renamed, modified and
enlarged to conform to the criteria in
FAA Orders.

DATES: This direct final rule is effective
on 0901 UTGC, July 7, 2005. Comments
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for inclusion in the Rules Docket must
be received on or before April 20, 2005.
ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA—-2005-20066/
Airspace Docket No. 05—ACE-38, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2524.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR Part 71 modifies
the Class E airspace area extending
upward from 700 feet above the surface
currently titled “Macon-Fower, MO”. In
order to conform to proper format, the
airspace area is renamed ‘“Macon, MO”".
The airport at Macon, MO is incorrectly
identified as ‘““Macon-Fower Municipal
Airport” and its ARP is not accurate.
This action amends the airport name in
the legal description to “Macon-Fower
Memorial Airport”” and corrects the
ARP. An examination of controlled
airspace for Macon-Fower Memorial
Airport revealed it does not meet the
criteria for 700 feet AGL airspace
required for diverse departures as
specified in FAA Order 7400.2E,
Procedures for Handling Airspace
Matters. The criteria in FAA Order
7400.2E for an aircraft to reach 1200 feet
AGL, taking into consideration rising
terrain, is based on a standard climb
gradient of 200 feet per mile plus the
distance from the airport reference point
to the end of the outermost runway. Any
fractional part of a mile is converted to
the next higher tenth of a mile. This
amendment expands the airspace area
from a 6.4-mile radius to a 6.5-mile
radius of Macon-Fower Memorial
Airport and brings the legal description
of the Macon, MO Class E airspace area
into compliance with FAA Order
7400.2E. This area will be depicted on
appropriate aeronautical charts. Class E
airspace areas extending upward from
700 feet or more above the surface of the

earth are published in paragraph 6005 of
FAA Order 7400.9M, Airspace
Designations and Reporting Points,
dated August 30, 2004, and effective
September 16, 2004, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Interested parties are invited to
participated in this rulemaking by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2005—-20066/Airspace
Docket No. 05—ACE-8.” The postcard
will be date/time stamped and returned
to the commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significantly regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this a
routine matter that will only affect air
traffic procedure and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority
since it contains aircraft executing
instrument approach procedures to
Macon-Fower Memorial Airport.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
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Administration Order 7400.9M, dated
August 30, 2004, and effective
September 16, 2004, is amended as
follows:

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE MO E5 Macon, MO
Macon-Fower Memorial Airport, MO
(Lat. 39°43’43” N., long. 92°27'52"W)
That airspace extending upward from 700
feet above the surface within a 6.5-mile

radius of Macon-Fower Memorial Airport.
* * * * *

Issued in Kansas City, MO, on February 24,
2005.

Anthony D. Roetzel,

Acting Area Director, Western Flight Services
Operations.

[FR Doc. 05—4286 Filed 3—4—05; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 700
[Docket Number: 041026293-5031-02]
RIN 0694-AD35

Defense Priorities and Allocations
System (DPAS): Electronic
Transmission of Reasons for Rejecting
Rated Orders

AGENCY: Bureau of Industry and
Security (BIS), Commerce.

ACTION: Final rule.

SUMMARY: This rule revises the Defense
Priorities and Allocations System to
allow a person rejecting a rated order to
give his or her reasons for the rejection
through electronic means rather than
requiring a person to submit the
rationale in writing.

DATES: This rule is effective April 6,
2005.

FOR FURTHER INFORMATION CONTACT: Mr.
Eddy Aparicio, Office of Strategic
Industries and Economic Security,
Room 3876, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230, telephone; (202) 482—-8234, or
e-mail; eaparici@bis.doc.gov.
SUPPLEMENTARY INFORMATION: Under
Title I of the Defense Production Act of
1950, as amended, (50 U.S.C. App. 2061
et seq.), the President is authorized to
require preferential acceptance and
performance of contracts or orders
supporting certain approved national

defense and energy programs, and to
allocate materials, services, and
facilities in such a manner as to promote
these approved programs. Additional
priorities authority is found in section
18 of the Selective Service Act of 1948
(50 U.S.C. App. 468), 10 U.S.C. 2538,
and 50 U.S.C. 82. DPAS authority has
also been extended to support
emergency preparedness activities
under Title VI of the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act, as amended (45 U.S.C.
5915 et seq.).

Originally published in 1984, the
DPAS regulations were revised on June
11, 1998 (63 FR 31918), to update,
streamline, and clarify a number of
provisions. The purpose of the DPAS is
to assure the timely availability of
industrial resources to meet current
national defense and emergency
preparedness program requirements,
including critical infrastructure
protection and restoration, as well as
provide an operating system to support
rapid industrial response in a national
emergency. In pursuit of the DPAS
mission, the Department of Commerce
endeavors to minimize disruptions to
the normal commercial activities of
industry.

An integral component of DPAS is a
system of “rated orders.” Prior to the
effective date of this rule, recipients of
rated orders who rejected such orders
were required to furnish the reasons for
rejection in writing and not
electronically. This rule provides that
such reasons may be furnished either in
writing or electronically.

BIS published a notice of proposed
rulemaking in the Federal Register on
November 22, 2004 (69 FR 67872) that
proposed to make electronic furnishing
of the reasons for rejection permissible.
BIS received one comment on the
proposed rule, which favored the
proposal. Therefore BIS is publishing
the final rule exactly as stated in the
proposed rule. Under this final rule a
person will be able to transmit his or her
rationale for rejection either
electronically or in writing. This
amendment to the DPAS regulations
should allow this information to be
transmitted more quickly.

Rulemaking Requirements

1. Executive Order 12866: This rule
has been determined to be not
significant under EO 12866.

2. Executive Order 13132: This rule
does not contain policies with
federalism implications as this term is
defined in EO 13132.

3. Paperwork Reduction Act: This rule
contains collection of information
requirements subject to the Paperwork

Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA).

Notwithstanding any other provision
of law, no person is required to respond
to, nor shall any person be subject to a
penalty for failure to comply with a
collection of information, subject to the
requirements of the PRA unless that
collection of information displays a
currently valid Office of Management
and Budget (OMB) control number.
These collections have been approved
by the OMB under control number
0694—-0092, “Procedures for Acceptance
or Rejection of a Rated Order,” which
carries a burden hour estimate of 1 to 15
minutes per response. This rule results
in an overall reduction of approximately
five minutes for the one percent of
respondents who reject rated orders
they receive.

4. Regulatory Flexibility Act: Chief
Counsel for Regulation of the
Department of Commerce has certified
to the Counsel for Advocacy of the
Small Business Administration that this
rule would not have a significant
economic impact on a substantial
number of small entities (i.e., companies
or other organizations involved in
production for the U.S. defense
industrial base). The factual basis for
this determination was published with
the proposal rule and is not repeated
here. No comments were received
regarding the economic impact of this
rule. As a result, no final regulatory
flexibility analysis was prepared.

List of Subjects in 15 CFR Part 700

Administrative practice and
procedure, Business and industry,
Government contracts, National defense,
Reporting and recordkeeping
requirements, Strategic and critical
materials.

m Accordingly, the DPAS regulations (15
CFR part 700) are amended as follows:

PART 700—[AMENDED]

m 1. The authority citation for part 700 is
revised to read as follows:

Authority: Titles I and VII of the Defense
Production Act of 1950, as amended (50
U.S.C. App. 2061, et seq.), Title VI of the
Robert T. Stafford Disaster Relief and
Emergency Assistance Act (42 U.S.C. 5195 et
seq.), Executive Order 12919, 59 FR 29525,

3 CFR, 1994 Comp. 901, and Executive Order
13286, 68 FR 10619, 3 CFR, 2003 Comp. 166;
section 18 of the Selective Service Act of
1948 (50 U.S.C. App. 468), 10 U.S.C. 2538,
50 U.S.C. 82, and Executive Order 12742, 56
FR 1079, 3 CFR, 1991 Comp. 309; and
Executive Order 12656, 53 FR 226, 3 CFR,
1988 Comp. 585.

m 2.In §700.13, revise paragraph (d)(1)
to read as follows:
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§700.13 Acceptance and rejection of rated
orders.

* * * * *

(d) Customer notification
requirements. (1) A person must accept
or reject a rated order and transmit the
acceptance or rejection in writing (hard
copy), or in electronic format, within
fifteen (15) working days after receipt of
a DO rated order and within ten (10)
working days after receipt of a DX rated
order. If the order is rejected, the person
must also provide the reasons for the
rejection, pursuant to paragraphs (b) and
(c) of this section, in writing (hard copy)
or electronic format.

* * * * *

Dated: March 1, 2005.
Matthew S. Borman,

Deputy Assistant Secretary for Export
Administration.

[FR Doc. 05—4326 Filed 3—4—05; 8:45 am|
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 744
[Docket No. 041222360-4360-01]
RIN 0694—-AD24

Licensing Policy for Entities
Sanctioned Under Specified Statutes;
License Requirement for Certain
Sanctioned Entities; and Imposition of
License Requirement for Tula
Instrument Design Bureau

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule states BIS’s
licensing policy regarding transactions
involving entities sanctioned by the
State Department under three specified
statutes, imposes a new license
requirement for certain entities
sanctioned by the State Department, and
identifies one specific entity subject to
this new license requirement, Tula
Instrument Design Bureau of Russia.
DATES: This rule is effective March 7,
2005. Comments must be received by
May 6, 2005.

ADDRESSES: Comments may be
submitted by e-mail to
rpd2@bis.doc.gov, by fax at (202) 482—
3355, or on paper to Regulatory Policy
Division, Office of Exporter Services,
Bureau of Industry and Security, Room
H2705, U.S. Department of Commerce,
14th Street and Pennsylvania Avenue,
NW., Washington, DC 20230. Refer to

Regulatory Identification Number (RIN)
0694—AD24 in all comments. Comments
on the information collection should
also be sent to David Rostker, Office of
Management and Budget Desk Officer,
by e-mail at
david_rostker@omb.eop.gov, or by fax to
(202) 395-7285. Refer to Regulatory
Identification Number (RIN) 0694—AD24
in all comments.

FOR FURTHER INFORMATION CONTACT:
William Arvin, Regulatory Policy
Division, Office of Exporter Services at
warvin@bis.doc.gov or (202) 482—-2440.

SUPPLEMENTARY INFORMATION: Several
statutes authorize or require the United
States Government to impose export
sanctions on entities if such entities
have engaged in activities that
contribute to the proliferation of
weapons of mass destruction or are
otherwise contrary to the foreign policy
interests of the United States. This rule
sets forth BIS’s licensing policy for
entities subject to sanctions imposed by
the State Department under the Iran-Iraq
Arms Nonproliferation Act of 1992
(Pub. L. 102—484), the Iran
Nonproliferation Act of 2000 (Pub. L.
107-178) and section 11B(b)(1) of the
Export Administration Act of 1979 (also
known as the Missile Technology
Control Act of 1990). This rule also
imposes a new license requirement for
certain entities sanctioned by the State
Department, and identifies one specific
entity, Tula Instrument Design Bureau
of Russia, subject to this new license
requirement.

Licensing Policy for Transactions
Involving Sanctioned Entities

This rule amends the Export
Administration Regulations (EAR) by
adding new § 744.19 to set forth
explicitly BIS’s licensing policy
regarding entities sanctioned by the
State Department under the authority of
three statutes. Specifically, new § 744.19
provides that BIS’s policy is to deny any
export or reexport license application if
the applicant, other party authorized to
receive the license, purchaser,
intermediate consignee, ultimate
consignee, or end-user is subject to: (1)
A sanction issued pursuant to the Iran-
Iraq Arms Nonproliferation Act of 1992
(Pub. L. 102—484) that prohibits the
issuance of any license for any export by
or to the sanctioned person or, (2) a
sanction issued pursuant to the Iran
Nonproliferation Act of 2000 (Pub. L.
107-178) that prohibits the granting of
a license for the transfer to foreign
persons of items, the export of which is
controlled under the Export
Administration Regulations, or (3) a
sanction issued pursuant to section

11B(b)(1)(B)(ii) of the Export
Administration Act of 1979, as amended
(also known as the Missile Technology
Control Act of 1990), that prohibits the
issuance of new licenses for exports to
the sanctioned entity of items controlled
pursuant to the Export Administration
Act of 1979. In addition, § 744.19 sets
forth BIS’s policy to deny any export or
reexport application for items listed on
the Commerce Control List with missile
technology (MT) listed as a reason for
control if any entity subject to a
sanction issued pursuant to section
11B(b)(1)(B)(i) of the Export
Administration Act of 1979, as
amended, is a party to the transaction.
Section 11B(b)(1)(B)(i) prohibits the
issuance of new individual licenses for
exports to the sanctioned entity of
MTCR annex equipment or technology
controlled pursuant to the Export
Administration Act of 1979.

The State Department publishes
notices of the imposition of sanctions
under these three statutes in the Federal
Register. Because they do not involve
the imposition of any new license
requirements, the sanctions do not
require amendment of the EAR and,
prior to publication of this rule, were
not incorporated into or otherwise
referenced in the EAR. The sanctions
imposed under the three statutes,
however, prescribe the licensing policy
that BIS must apply to applications that
involve the transfer of certain items to,
and in the case of the Iran-Irag Arms
Nonproliferation Act of 1992 by, the
sanctioned entity. New § 744.19
provides a reference to these sanctions
in the EAR and also sets forth BIS’s
policy that a license application is
subject to a general policy of denial if
a sanctioned entity is listed as any party
to the transaction, including the
purchaser or intermediate consignee, on
the license application.

New License Requirement

This rule adds new § 744.20 to the
EAR to provide that BIS may impose, as
new foreign policy controls, license
requirements on exports and reexports
of items subject to the EAR to entities
sanctioned by the State Department.
Such license requirements are in
addition to those imposed by other
provisions of the EAR. Decisions to
impose such license requirements will
be made on a case-by-case basis. In
determining whether to impose license
requirements pursuant to § 744.20, BIS
will consider the nature of the action
that led to the State Department
sanction and whether, because of that
action, such sanctioned parties would
not be reliable parties to export or
reexport transactions subject to the EAR.



10866

Federal Register/Vol.

70, No. 43/Monday, March 7, 2005/Rules and Regulations

License requirements imposed
pursuant to § 744.20 are foreign policy
controls imposed pursuant to the
provisions of § 6 of the Export
Administration Act of 1979. License
requirements pursuant to § 744.20 will
be imposed by adding the sanctioned
entity to the Entity List (Supplement
No. 4 to part 744). The Entity List entry
will also refer to § 744.20, state the
license requirements that apply to the
entity, what license exceptions, if any,
are available, and the licensing policy
that applies to the entity.

Addition of an Entity to the Entity List
Pursuant to New § 744.20

This rule imposes a license
requirement under new § 744.20 for
exports or reexports to Tula Instrument
Design Bureau (all locations including
at Tula 300001, Russia) of the
government of the Russian Federation
(Tula) for all items subject to the EAR
having a classification other than
EAR99, prohibits use of any License
Exception for such exports or reexports,
and imposes a general policy of denial
for all license applications to export or
reexport to Tula. The rule adds Tula to
the Entity List (Supplement No. 4 to
part 744 of the EAR).

On April 21, 1999, the State
Department found, inter alia, that Tula
was a Government of Russia entity that
was specifically involved in the transfer
of lethal military equipment to a
country determined by the Secretary of
State to be a state sponsor of terrorism.
Because of that finding, the State
Department determined that “the policy
of the United States Government [is] to
deny U.S. Government Assistance to
[Tulal” (see 64 FR 23148, April 29,
1999). BIS is imposing this license
requirement, prohibition on use of
license exceptions, and policy of denial,
to further the foreign policy interest of
the United States in deterring the
transfer of lethal military equipment to
state sponsors of terrorism.

This action is a new foreign policy
control imposed pursuant to the
requirements of § 6 of the Export
Administration Act and requires a
report to Congress. The report was
delivered to Congress on February 25,
2005.

Although the Export Administration
Act of 1979 (EAA), as amended, expired
on August 20, 2001, Executive Order
13222 of August 17, 2001 (3 CFR, 2001
Comp., p. 783 (2002)) as extended by
the Notice of August 6, 2004, 69 FR
48763 (August 10, 2004), continues the
EAR in effect under the International
Emergency Economic Powers Act
(IEEPA).

Savings Clause

Exports and reexports that did not
require a license or that were eligible for
a License Exception prior to publication
of this rule and for which this rule
imposes a new license requirement or
removes that License Exception
availability may be made without a
license or under that License Exception
if the items being exported or
reexported were on dock for loading, on
lighter, laden aboard an exporting
carrier, or en route aboard a carrier to
a port of export pursuant to actual
orders for export or reexport on or
before March 22, 2005, and exported or
reexported on or before April 6, 2005.
Any such exports or reexports not
meeting those deadlines require a
license in accordance with this rule.

Rulemaking Requirements

1. This rule has been determined not
to be significant for purposes of
Executive Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to nor be subject to a penalty
for failure to comply with a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This regulation
involves collections previously
approved by the OMB under control
numbers 0694-0088, ‘“Multi-Purpose
Application,” which carries a burden
hour estimate of 58 minutes to prepare
and submit form BIS-748.
Miscellaneous and recordkeeping
activities account for 12 minutes per
submission. Burden hours associated
with the Paperwork Reduction Act and
Office and Management and Budget
control number 0694—-0088 are not
impacted by this regulation. Send
comments regarding these burden
estimates or any other aspect of these
collections of information, including
suggestions for reducing the burden, to
David Rostker, OMB Desk Officer, by e-
mail at david_rostker@omb.eop.gov or
by fax to (202) 395-7285; and to the
Regulatory Policy Division, Bureau of
Industry and Security, Department of
Commerce, P.O. Box 273, Washington,
DC 20044.

3. This rule does not contain policies
with federalism implications as that
term is defined in Executive Order
13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public

participation, and a delay in effective
date, are inapplicable because this
regulation involves a military or foreign
affairs function of the United States (see
5 U.S.C. 553(a)(1)). Further, no other
law requires that a notice of proposed
rulemaking and an opportunity for
public comment be given for this rule.
Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule by 5 U.S.C. 553, or
by any other law, the analytical
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601 ef seq., are
not applicable. However, BIS is issuing
this rule in interim final form with a
request for comments.

Request for Comments

BIS is seeking public comments on
this interim final rule. The period for
submission of comments will close May
6, 2005. BIS will consider all comments
received on or before that date in
developing any final rule. Comments
received after that date will be
considered if possible, but their
consideration cannot be assured. BIS
will not accept public comments
accompanied by a request that a part or
all of the material be treated
confidentially because of its business
proprietary nature or for any other
reason. BIS will return such comments
and materials to the persons submitting
the comments and will not consider
them in the development of the final
rule. All public comments on this
proposed rule must be in writing
(including fax or e-mail) and will be a
matter of public record, available for
public inspection and copying. The
Office of Administration, Bureau of
Industry and Security, U.S. Department
of Commerce, displays these public
comments on BIS’s Freedom of
Information Act (FOIA) Web site at
http://www.bis.doc.gov/foia. This office
does not maintain a separate public
inspection facility. If you have technical
difficulties accessing this Web site,
please call BIS’s Office of
Administration at (202) 482—0637 for
assistance.

List of Subjects in 15 CFR Part 744

Exports, Reporting and recordkeeping
requirements, Terrorism.

m For the reasons set forth in the
preamble, part 744 of the Export
Administration Regulations (15 CFR
parts 730-799) is amended as follows:

PART 744—[AMENDED]

m 1. The authority citation for part 744
continues to read as follows:
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Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.;
42 U.S.C. 2139a; Sec. 901-911, Pub. L. 106—
387; Sec. 221, Pub. L. 107-56; E.O. 12058, 43
FR 20947, 3 CFR, 1978 Comp., p. 179; E.O.
12851, 58 FR 33181, 3 CFR, 1993 Comp., p.
608; E.O. 12938, 59 FR 59099, 3 CFR, 1994
Comp., p. 950; E.O. 12947, 60 FR 5079, 3
CFR, 1995 Comp., p. 356; E.O. 13026, 61 FR
58767, 3 CFR, 1996 Comp., p. 228; E.O.
13099, 63 FR 45167, 3 CFR, 1998 Comp., p.
208; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; E.O. 13224, 66 FR 49079, 3
CFR, 2001 Comp., p. 786; Notice of August
6, 2004, 69 FR 48763 (August 10, 2004);
Notice of November 4, 2004, 69 FR 64637
(November 8, 2004).

m 2.In §744.1, add two sentences
immediately following the eighth
sentence in paragraph (a)(1) and revise
the third sentence of paragraph (c) to
read as follows:

§744.1 General provisions.

(a)(1) Introduction. * * * Section
744.19 sets forth BIS’s licensing policy
for applications for exports or reexports
when a party to the transaction is an
entity that has been sanctioned pursuant
to any of three specified statutes that
require certain license applications to be
denied. Section 744.20 requires a
license, to the extent specified in
Supplement No. 4 to this part, for
exports and reexports of items subject to
the EAR destined to certain sanctioned
entities listed in Supplement No. 4 to
this part. * * *

* * * * *

(c) * * * No License Exceptions are
available for exports and reexports to
listed entities of specified items, except
License Exceptions for items listed in
§740.2(a)(5) of the EAR destined to
listed Indian or Pakistani entities to
ensure the safety of civil aviation and
safe operation of commercial passenger
aircraft, and in the case of entities added
to the Entity List pursuant to § 744.20,
to the extent specified on the Entity List.

m 3. In part 744, add § 744.19 to read as
follows:

§744.19 Licensing policy regarding
persons sanctioned pursuant to specified
statutes.

Notwithstanding any other licensing
policy elsewhere in the EAR, BIS will
deny any export or reexport license
application if the applicant, other party
authorized to receive a license,
purchaser, intermediate consignee,
ultimate consignee, or end-user is
subject to one or more of the sanctions
described in paragraphs (a), (b), and (c)
of this section and will deny any export
or reexport license application for an
item listed on the Commerce Control
List with a reason for control of MT if
such party is subject to a sanction
described in paragraph (d) of this
section.

(a) A sanction issued pursuant to the
Iran-Iraq Arms Nonproliferation Act of
1992 (Public Law 102—484) that
prohibits the issuance of any license to
or by the sanctioned entity.

(b) A sanction issued pursuant to the
Iran Nonproliferation Act of 2000
(Public Law 106—178) that prohibits the
granting of a license for the transfer to
foreign entities of items, the export of
which is controlled under the Export
Administration Act of 1979 or the
Export Administration Regulations.

(c) A sanction issued pursuant to
section 11B(b)(1)(B)(i) of the Export
Administration Act of 1979, as
amended, and as carried out by
Executive Order 13222 of August 17,
2001, that prohibits the issuance of new
licenses for exports to the sanctioned
entity of items controlled pursuant to
the Export Administration Act of 1979.

(d) A sanction issued pursuant to
section 11B(b)(1)(B)(ii) of the Export
Administration Act of 1979, as amended
(Missile Technology Control Act of
1990), and as carried out by an
Executive Order 13222 of August 17,
2001, that prohibits the issuance of new
licenses for exports to the sanctioned
entity of MTCR Annex equipment or
technology controlled pursuant to the
Export Administration Act of 1979.

m 4. In part 744, add § 744.20 to read as
follows:

§744.20 License requirements that apply
to certain sanctioned entities.

BIS may impose, as foreign policy
controls, export and reexport license
requirements and set licensing policy
with respect to certain entities that have
been sanctioned by the State
Department. Such license requirements
and policy are in addition to those
imposed elsewhere in the EAR. License
requirements and licensing policy may
be imposed pursuant to this section
even when the sanction and the legal
authority under which the State
Department imposed the sanction do
not require or authorize the imposition
of any license requirement or licensing
policy. License requirements and
licensing policy will be imposed
pursuant to this section by adding an
entity to the Entity List in accordance
with paragraphs (a), (b), and (c) of this
section.

(a) General requirement. Certain
entities that have been sanctioned by
the State Department are listed in
Supplement No. 4 to this part (the
Entity List) with a reference to this
section. A license is required, to the
extent specified on the Entity List, to
export or reexport any item to such
entities.

(b) License exceptions. No license
exception may be used to export or
reexport to such entities unless
specifically authorized on the Entity
List.

(c) Licensing policy. Applications to
export or reexport to such entities will
be reviewed according to the licensing
policy set forth on the Entity List.

m 5. In Supplement No. 4 to part 744 add
a new entry for the Tula Instrument
Design Bureau under Russia,
immediately following the entry for
Moscow Aviation Institute as follows:

SUPPLEMENT NO. 4 TO PART 744.—ENTITY LIST

Country Entity License requirement License review policy Federal Register citation
Tula Instrument Design All items subject to the Presumption of Denial ...... [F. Reg. Citation], 03/07/
Bureau (all locations, in- EAR having a classifica- 05.

cluding at Tula 300001,
Russia) (§ 744.20 of the

EAR).

tion other than EAR99;
no License Exceptions
available.
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Dated: March 2, 2005.
Matthew S. Borman,

Deputy Assistant Secretary for Export
Administration.

[FR Doc. 05—4325 Filed 3—4-05; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF HOMELAND
SECURITY

Bureau of Customs and Border
Protection

DEPARTMENT OF THE TREASURY
19 CFR Parts 10, 24, 162, 163, 178 and
191

[CBP Dec. 05-07]

RIN 1505-AB47

United States-Chile Free Trade
Agreement

AGENCY: U.S. Customs and Border
Protection; Department of Homeland
Security; Department of the Treasury.
ACTION: Interim regulations; solicitation
of comments.

SUMMARY: This document amends the
Customs and Border Protection (“CBP”’)
Regulations on an interim basis to
implement the preferential tariff
treatment and other customs-related
provisions of the United States-Chile
Free Trade Agreement entered into by
the United States and the Republic of
Chile.

DATES: Interim rule effective March 7,
2005; comments must be received by
June 6, 2005.

ADDRESSES: You may submit comments,
identified by the Regulatory Information
Number (“RIN”’) and/or by the title
“United States-Chile Free Trade
Agreement,” by one of the following
methods:

e EPA Federal Partner EDOCKET
Web Site: http://www.epa.gov/
feddocket. Follow instructions for
submitting comments on the Web site.
The Department of Homeland Security
(“DHS”), including CBP, has joined the
Environmental Protection Agency
(“EPA”’) online public docket and
comment system on its Partner
Electronic Docket System (‘“Partner
EDOCKET?”). As an agency of the DHS,
CBP will use the EPA Federal Partner
EDOCKET system.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail, hand delivery or courier:
paper, disk or CD-ROM submissions
may be mailed or delivered to the

Regulations Branch, Office of
Regulations and Rulings, Bureau of
Customs and Border Protection, 1300
Pennsylvania Avenue, NW. (Mint
Annex), Washington, DC 20229.

Instructions: All submissions received
must include the agency name and
docket number (if available) or RIN
number for this rulemaking. All
comments received will be posted
without change to http://www.epa.gov/
feddocket, including any personal
information provided.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.epa.gov/feddocket. You may also
access the Federal eRulemaking Portal
at http://www.regulations.gov.
Comments may be inspected at the
Regulations Branch, Office of
Regulations and Rulings, Bureau of
Customs and Border Protection, 799 9th
Street, NW., (5th Floor), Washington,
DC during regular business hours.

FOR FURTHER INFORMATION CONTACT:

Textile Operational Aspects: Robert
Abels, Office of Field Operations, (202)
344-1959.

Other Operational Aspects: Lori
Whitehurst, Office of Field Operations,
(202) 344-2722.

Audit Aspects: Mark Hanson, Office
of Regulatory Audit, (202) 344-2877.

Legal Aspects: Edward Leigh, Office
of Regulations and Rulings, (202) 572—
8827.

SUPPLEMENTARY INFORMATION:

Background

On June 6, 2003, the United States
and the Republic of Chile (the ‘Parties”)
entered into an agreement, the U.S.-
Chile Free Trade Agreement (‘“US-
CFTA”). The stated objectives of the US-
CFTA are to: Encourage expansion and
diversification of trade between the
Parties; eliminate barriers to trade in,
and facilitate the cross-border
movement of, goods and services
between the territories of the Parties;
promote conditions of fair competition
in the free trade area; substantially
increase investment opportunities in the
territories of the Parties; provide
adequate and effective protection and
enforcement of intellectual property
rights in each Party’s territory; create
effective procedures for the
implementation and application of the
US-CFTA, for its joint administration
and for the resolution of disputes; and
establish a framework for further
bilateral and multilateral cooperation to
expand and enhance the benefits of the
US-CFTA.

The provisions of the US-CFTA were
adopted by the United States with the

enactment of the United States-Chile
Free Trade Agreement Implementation
Act (the “Act”), Pub. L. 108-77, 117
Stat. 909 (19 U.S.C. 3805 note)(2003).

Customs and Border Protection (CBP)
has the responsibility to administer the
provisions of the US-CFTA and the Act
which relate to the importation of goods
into the United States from Chile. Those
customs-related US-CFTA provisions
which require implementation through
regulation include certain tariff and
non-tariff provisions within Chapter
Three (National Treatment and Market
Access for Goods) and the provisions of
Chapter Four (Rules of Origin and
Origin Procedures) and Chapter Five
(Customs Administration).

The tariff-related provisions within
US-CFTA Chapter Three which require
regulatory action by CBP are Article 3.7
(Temporary Admission of Goods),
Article 3.8 (Drawback and Duty Deferral
Programs), Article 3.9 (Goods Re-
Entered after Repair or Alteration),
Article 3.10 (Duty-Free Entry of
Commercial Samples of Negligible
Value and Printed Advertising
Materials) and Article 3.20 (Rules of
Origin and Related Matters).

Chapter Four of the US-CFTA sets
forth the rules for determining whether
an imported good qualifies as an
originating good of the United States or
Chile (US-CFTA country) and, as such,
is therefore eligible for preferential tariff
(duty-free or reduced duty) treatment as
provided for under Article 4.1 and
Annex 4.1 of the US-CFTA. Under
Article 4.1 within that Chapter,
originating goods may be grouped in
three broad categories: (1) Goods which
are wholly obtained or produced
entirely in one or both of the Parties; (2)
goods which are produced entirely in
those countries and which satisfy the
specific rules of origin in US-CFTA
Annex 4.1 (change in tariff classification
requirement and/or regional value
content requirement); and (3) goods
which are produced entirely in one or
both of the Parties exclusively from
materials that originate in those
countries. Article 4.2 sets forth the
methods for calculating the regional
value content of a good. Article 4.3 sets
forth the rules for determining the value
of materials for purposes of calculating
the regional value content of a good and
applying the de minimis rule. Article
4.4 sets forth the rules for determining
whether accessories, spare parts or tools
delivered with a good qualify as
material used in the production of such
good. Article 4.6 provides for
accumulation of production by two or
more producers. Article 4.7 provides a
de minimis criterion. The remaining
Articles within Section A of Chapter
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Four consist of additional sub-rules,
applicable to the originating good
concept, involving fungible materials,
packaging materials, packing materials,
transshipment, and non-qualifying
operations. The basic rules of origin in
Chapter Four of the US-CFTA are set
forth in General Note 26, Harmonized
Tariff Schedule of the United States
(HTSUS). In addition, Section B of
Chapter Four sets forth the procedural
requirements which apply under the
US-CFTA, in particular with regard to
claims for preferential tariff treatment.

Chapter Five sets forth the customs
operational provisions related to the
implementation and continued
administration of US-CFTA.

In order to provide transparency and
facilitate their use, the majority of the
US-CFTA implementing regulations set
forth in this document have been
included within new subpart H in Part
10 of the CBP Regulations (19 CFR).
However, in those cases in which US-
CFTA implementation is more
appropriate in the context of an existing
regulatory provision, the US-CFTA
regulatory text has been incorporated in
an existing Part within the CBP
Regulations. In addition, this document
sets forth a number of cross-references
and other consequential changes to
existing regulatory provisions to clarify
the relationship between those existing
provisions and the new US-CFTA
implementing regulations. The
regulatory changes are discussed below
in the order in which they appear in this
document.

To create new subpart H of 19 CFR
part 10, the existing sections in that part
have been re-designated into subparts A
through G.

Discussion of Amendments

Part 10

Section 10.31(f) concerns temporary
importations under bond. It is amended
by adding a sentence at the end stating
that, as regards the goods described in
the added sentence, no bond or other
security will be required in the case of
goods originating in Chile. The
provisions of US-CFTA Article 3.7
(temporary admission of goods) are
already reflected in existing temporary
importation bond or other provisions
contained in part 10 of the CBP
Regulations and in Chapter 98 of the
HTSUS.

Part 10, Subpart H

General Provisions

Section 10.401 outlines the scope of
new subpart H, part 10. This section
also clarifies that, except where the
context otherwise requires, the

requirements contained in subpart H,
part 10 are in addition to general
administrative and enforcement
provisions set forth elsewhere in the
CBP Regulations. Thus, for example, the
specific merchandise entry
requirements contained in subpart H,
part 10 are in addition to the basic entry
requirements contained in parts 141—
143 of the regulations.

Section 10.402 sets forth definitions
of common terms used in multiple
contexts or places within subpart H,
part 10. Although the majority of the
definitions in this section are based on
definitions contained in Article 2.1 and
Annex 2.1 of the US-CFTA orin § 3 of
the Act, other definitions have also been
included to clarify the application of the
regulatory texts. Additional definitions
which apply in a more limited subpart
H context are set forth elsewhere with
the substantive provisions to which they
relate.

Import Requirements

Section 10.410 sets forth the
procedure for claiming US-CFTA tariff
benefits at the time of importation and,
as provided in US-CFTA Article 4.12,
requires a U.S. importer to file a
declaration, and to correct a declaration
that contains incorrect information, in
connection with the claim. Section
10.410 also implements US-CFTA
Article 4.12 by requiring that the
declaration that the goods are US-CFTA
originating goods be based on a
certification of origin which is in the
possession of the importer.

Section 10.411 implements US-CFTA
Article 4.14 which concerns the
obligations of an importer regarding the
submission of a certification of origin to
CBP and the maintenance of the
certification and other relevant records
regarding the imported good. Included
in §10.411 is a provision that a
certification of origin may be used either
for a single importation or for multiple
importations of identical goods.

Section 10.416, which is based on US-
CFTA Article 4.16, authorizes the denial
of US-CFTA tariff benefits if the
importer fails to comply with the
requirements of Subpart H, Part 10.

Tariff Preference Level

Sections 10.420 and 10.421, which are
based on US-CFTA Article 3.20, require
an importer claiming preferential tariff
treatment under a tariff preference level
(TPL) to make a statement containing
information demonstrating that a good
satisfies the requirement for entry under
the TPL.

Export Requirements

Section 10.430 implements US-CFTA
Article 4.15 which concerns use of a
certification of origin for purposes of
certifying that an exported good is an
originating good and thus entitled to
preferential tariff treatment under the
US-CFTA. This section also implements
US-CFTA Article 4.15.3 which requires
an exporter or producer to promptly
provide written notification of errors in
a certification to any person to whom
the certification was given.

Section 10.430 concerns the
maintenance of records by a U.S.
exporter or producer who executes a
certification of origin, as required by
US-CFTA Article 4.15 and by 19 U.S.C.
1508 as amended by § 207 of the Act.
Section 10.430 also concerns the
availability of those records both to CBP
and to the Chilean customs
administration.

Section 10.431 concerns measures
applied for a failure of a U.S. exporter
or producer to comply with a
requirement of subpart H, part 10 and is
based on US-CFTA Article 4.16.

Post-Importation Duty Refund Claims

Sections 10.440 through 10.442
implement US-CFTA Article 4.12,
which allows an importer, who did not
claim US-CFTA tariff benefits on a
qualifying good at the time of
importation, or a non-qualifying apparel
good claiming a TPL, to apply for a
refund of any excess duties at any time
within one year after the date of
importation. Such a claim may be made
even if liquidation of the entry would
otherwise be considered final under
other provisions of law.

Rules of Origin

Sections 10.450 through 10.463
provide the implementing regulations
regarding the rules of origin provisions
of HTSUS General Note 26 and US-
CFTA Chapter Four.

Definitions

Section 10.450 sets forth terms that
are defined for purposes of the Rules of
Origin.
General Rules of Origin

Section 10.451 sets forth the basic
rules of origin established in Chapter
Four of the US-CFTA. The provisions of
§10.451 apply both to the determination
of the status of an imported good as an
originating good for purposes of
preferential tariff treatment and to the
determination of the status of a material
as an originating material used in a good
which is subject to a determination
under General Note 26, HTSUS.
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Section 10.451(a) lists those goods
which are originating goods because
they are wholly obtained or produced
entirely in the U.S., Chile, or both.
Section 10.451(c) provides that goods,
produced entirely in the U.S. or Chile
from originating materials, are
originating goods.

Section 10.451(b) sets forth the basic
rules of origin for goods which are
produced with any non-originating
material content. Essential to the rules
in §10.451(b) are the specific rules of
General Note 26(n), HTSUS, which are
incorporated by reference. Under
paragraph (b)(1) of § 10.451, a good will
qualify as an originating good only if all
non-originating materials used in the
production of the good undergo the
applicable change in tariff classification,
set forth in General Note 26(n), as a
result of processing performed entirely
in the US-CFTA countries. Under
paragraph (b)(2) of § 10.451, a regional
value content requirement must be
satisfied in addition to a change in tariff
classification for certain cases as
specified by the rules of General Note
26(n), and, for other cases, only a
regional value content must be satisfied.
In all cases, the good must also satisfy
all other requirements of the note.

Section 10.452 sets forth the rule that
a good or material is not an originating
good or material as a result of simple
combining or packaging operations or
mere dilution with a substance that does
not materially alter the characteristics of
the good or material.

Value Content

Section 10.454 sets forth the basic
rules which apply for purposes of
determining whether an imported good
satisfies a minimum regional value
content (RVC) requirement. Section
10.455 sets forth the rules for
determining the value of a material for
purposes of calculating the regional
value content of a good as well as for
purposes of applying the de minimis
rules.

Accessories, spare parts or tools.
Section 10.456 specifies when certain
accessories, spare parts or tools will be
treated as a material used in the
production of the good.

Fungible goods and materials. Section
10.457 sets forth the rules by which
“fungible” goods or materials may be
claimed as originating.

Accumulation of Production

Section 10.458 sets forth the rule by
which originating goods or materials
from the territory of Chile or the United
States that are used in the production of
a good in the territory of the other
country will be considered to originate

in the territory of such other country. In
addition, this section also establishes
that a good that is produced by one or
more producers in the territory of Chile
or the United States, or both, is an
originating good if the good satisfies all
of the applicable requirements of the
rules of origin of the US-CFTA.

De Minimis

Section 10.459 sets forth a de minimis
rule by which goods that fail to qualify
as originating under the rules in
§10.451 may be considered originating
goods for preferential tariff treatment.
There are a number of exceptions to the
de minimis rule as well as a separate
rule for textile and apparel goods.

Indirect materials. Section 10.460
provides that indirect materials are
considered to be originating materials
without regard to where they are
produced.

Packaging materials; packing
materials. Sections 10.461 and 10.462
provide that retail packaging materials
and packing materials for shipment are
to be disregarded with respect to their
actual origin for purpose of the change
in tariff classification requirement of the
General Note 26(n). These sections also
set forth the treatment of packaging and
packing materials for purposes of the
regional value content requirement of
the note.

Transshipment

Section 10.463 sets forth the rule that
with certain exceptions, an originating
good loses its originating status and is
treated as a non-originating good if,
subsequent to the production in a US-
CFTA country that qualifies the good as
originating, the good undergoes
production in a territory outside that of
a US-CFTA country.

Origin Verifications and Determinations

Sections 10.470 through 10.474
implement the provisions of US-CFTA
Article 4.16 which concerns the conduct
of verifications to determine whether
imported goods are originating goods
entitled to US-CFTA preferential duty
treatment and the issuance and
application of origin determinations
resulting from such verifications. These
sections also govern the conduct of
verifications directed to producers of
materials that are used in the
production of a good for which US-
CFTA preferential duty treatment is
claimed.

Section 10.470 provides for the
verification by CBP of a claim for US-
CFTA tariff treatment and any
information submitted in support of the
claim. This section further provides
that, if CBP is prevented from

conducting a verification, the claim may
be denied.

Section 10.471 provides for textile
and apparel goods imported into the
United States to be reviewed by Chilean
authorities (at the request of CBP),
regardless of whether a claim is made
for preferential tariff treatment. CBP
may also assist in a verification in Chile
under this section.

Section 10.471 also provides for
specific actions to be taken during and
after the verification if directed by the
Committee for the Implementation of
Textile Agreements. These actions can
be taken on the specific goods subject to
the verification or to similar goods, or to
any textile or apparel goods being
imported into the United States by the
entity subject to the verification.

Section 10.472 provides for textile
and apparel goods exported from the
United States to Chile to be reviewed by
CBP (at the request of Chilean
authorities),

Section 10.473 implements US-CFTA
Article 4.16.3 by providing for the
issuance of a written determination of
origin based on an analysis of the results
of the origin verification. This section
also prescribes the information required
to be included in the written
determination and includes special
content and issuance requirements in
the case of a negative origin
determination.

Penalties

Section 10.480 concerns the general
application of penalties to US-CFTA
transactions and is based on US-CFTA
Article 5.9.

Section 10.481 reflects US-CFTA
Article 4.16 with regard to exceptions to
the application of penalties in the case
of an importer who voluntarily makes a
corrected declaration (as provided for in
US-CFTA Article 4.12—see §10.410(b)).

Section 10.482 reflects US-CFTA
Article 4.15 with regard to exceptions to
the application of penalties in the case
of an exporter or producer who
voluntarily provides notice of an
incorrect certification of origin (see
§10.411). Section 10.483, which sets
forth standards for determining whether
the correction or notice is effected
“voluntarily”, is based on the standards
applied for prior disclosures under 19
U.S.C. 1592 as set forth in § 162.74 of
the CBP Regulations.

Goods Returned After Repair or
Alteration

Section 10.490 implements US-CFTA
Article 3.9 regarding duty treatment on
goods re-entered after repair or
alteration in Chile.
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Part 24

A paragraph is added to § 24.23(c),
which concerns the merchandise
processing fee (MPF) to implement
§ 204 of the US-CFTA, providing that
the MPF is not applicable to goods that
qualify as originating goods as provided
for in the US-CFTA.

Part 162

Part 162 contains regulations
regarding the inspection and
examination of merchandise involved in
importation. A cross-reference is added
to §162.0, which is the scope section of
the part, to refer readers to the
additional US-CFTA records
maintenance and examination
provisions contained in new subpart H,
part 10.

Part 163

A conforming amendment is made to
§163.1 to include the completion of a
Chile certification of origin and any
other supporting documentation
pursuant to the US-CFTA as an activity
for which records must be maintained.
Also, the list appearing in Appendix to
§ 163 (commonly known as the (a)(1)(A)
list) is also amended to add the Chile
certification of origin, required by new
§10.410.

Part 178

Part 178 sets forth the control
numbers assigned to information
collections of CBP by the Office of
Management and Budget, pursuant to
the Paperwork Reduction Act of 1995,
Pub. L. 104-13. The list contained in
§178.2 is amended to add the
information collections used by CBP to
determine eligibility for a tariff
preference or other rights or benefits
under the US-CFTA and the Act.

Part 191

Part 191 contains regulations
regarding drawback. A cross-reference is
added to § 191.0, which is the scope
section of the part, to refer readers to the
additional US-CFTA drawback
provisions contained in new subpart H,
part 10.

Comments

Before adopting these interim
regulations as a final rule, consideration
will be given to any written comments
timely submitted to CBP by e-mail, mail,
hand delivery or courier, including
comments on the clarity of these interim
regulations and how they may be made
easier to understand. Comments
submitted will be available for public
inspection in accordance with the
Freedom of Information Act (5 U.S.C.
552), and §103.11(b) of the CBP

Regulations (19 CFR 103.11(b)), on
regular business days between the hours
of 9 a.m. and 4:30 p.m. at the Office of
Regulations and Rulings, Customs and
Border Protection, 799 9th Street, NW.,
(5th Floor), Washington, DC.
Arrangements to inspect submitted
comments should be made in advance
by calling Mr. Joseph Clark at 202-572—
8768. Comments may also be accessed
on the EPA Partner EDOCKET Web site
or Federal eRulemaking Portal. For
additional information on accessing
comments via the EPA Partner
EDOCKET Web site or Federal
eRulemaking Portal, see the ADDRESSES
section of this document.

Inapplicability of Notice and Delayed
Effective Date Requirements

Under section 553 of the
Administrative Procedure Act (APA) (5
U.S.C. 553), agencies amending their
regulations generally are required to
publish a notice of proposed rulemaking
in the Federal Register that solicits
public comment on the proposed
amendments, consider public comments
in deciding on the final content of the
final amendments, and publish the final
amendments at least 30 days prior to
their effective date. However, section
553(a)(1) of the APA provides that the
standard notice and comment
procedures and requirement for a
delayed effective date do not apply to
agency rulemaking that involves the
foreign affairs function of the United
States. CBP has determined that these
interim regulations involve the foreign
affairs function of the United States, as
they implement preferential tariff
treatment and related provisions of the
US-CFTA.

In addition, section 553(b)(B) of the
APA provides that notice and public
procedure are not required when an
agency for good cause finds them
impracticable, unnecessary, or contrary
to the public interest. CBP finds that
providing notice and public procedure
for these regulations would be
impracticable, unnecessary, and
contrary to the public interest because
they establish procedures that the
public needs to know in order to claim
the benefit of a tariff preference under
the Act. The US-CFTA went into effect
on January 1, 2004, and the importing
public needs the certainty of regulations
as soon as possible.

Finally, section 553(d)(1) and (d)(3) of
the APA exempt agencies from the
requirement of publishing notice of final
rules at least 30 days prior to their
effective date when a substantive rule
grants or recognizes an exemption or
relieves a restriction and when the
agency finds that good cause exists for

not meeting the advance publication
requirement. For the reasons described
above, CBP has determined that these
regulations grant an exemption and
relieve restrictions and that good cause
exists for dispensing with a delayed
effective date.

Executive Order 12866 and Regulatory
Flexibility Act

CBP has determined that this
document is not a regulation or rule
subject to the provisions of Executive
Order 12866 of September 30, 1993 (58
FR 51735, October 1993), because it
pertains to a foreign affairs function of
the United States and implements an
international agreement, as described
above, and therefore is specifically
exempted by section 3(d)(2) of
Executive Order 12866. Because a notice
of proposed rulemaking is not required
under section 553(b) of the APA for the
reasons described above, CBP notes that
the provisions of the Regulatory
Flexibility Act, as amended (5 U.S.C.
601 et seq.), do not apply to this
rulemaking. Accordingly, CBP also
notes that this interim rule is not subject
to the regulatory analysis requirements
or other requirements of 5 U.S.C. 603
and 604.

Paperwork Reduction Act

These regulations are being issued
without prior notice and public
procedure pursuant to the
Administrative Procedure Act (5 U.S.C.
553). For this reason, the collections of
information contained in these
regulations have been reviewed and,
pending receipt and evaluation of
public comments, approved by the
Office of Management and Budget in
accordance with the requirements of the
Paperwork Reduction Act (44 U.S.C.
3507) under control number 1651-0117.

The collections of information in
these regulations are in §§10.410 and
10.411. This information is required in
connection with claims for preferential
tariff treatment and for the purpose of
the exercise of other rights under the
US-CFTA and the Act and will be used
by CBP to determine eligibility for a
tariff preference or other rights or
benefits under the US-CFTA and the
Act. The likely respondents are business
organizations including importers,
exporters and manufacturers.

Estimated total annual reporting
burden: 8,000 hours.

Estimated average annual burden per
respondent: 0.2 hours.

Estimated number of respondents:
40,000.

Estimated annual frequency of
responses: 1.
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Comments concerning the collections
of information and the accuracy of the
estimated annual burden, and
suggestions for reducing that burden,
should be directed to the Office of
Management and Budget, Attention:
Desk Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503. A copy should also be sent to the
Regulations Branch, Office of
Regulations and Rulings, Bureau of
Customs and Border Protection, 1300
Pennsylvania Avenue, NW.,
Washington, DC 20229.

Drafting Information

The principal author of this document
is Fernando Pena, Attorney, Office of
Regulations and Rulings, Customs and
Border Protection. However, personnel
from other offices and the Department of
the Treasury participated in its
development.

Signing Authority

This document is being issued in
accordance with §0.1(a)(1) of the CBP
Regulations (19 CFR 0.1(a)(1))
pertaining to the authority of the
Secretary of the Treasury (or her/her
delegate) to approve regulations related
to certain CBP revenue functions.

List of Subjects
19 CFR Part 10

Alterations, Bonds, Customs duties
and inspection, Exports, Imports,
Preference programs, Repairs, Reporting
and recordkeeping requirements, Trade
agreements (United States-Chile Free
Trade Agreement).

19 CFR Part 24

Accounting, Customs duties and
inspection, Financial and accounting
procedures, Reporting and
recordkeeping requirements, Trade
agreements, User fees.

19 CFR Part 162

Administrative practice and
procedure, Customs duties and
inspection, Penalties, Trade agreements.

19 CFR Part 163

Administrative practice and
procedure, Customs duties and
inspection, Export, Import, Reporting
and recordkeeping requirements, Trade
agreements.

19 CFR Part 178

Administrative practice and
procedure, Exports, Imports, Reporting
and recordkeeping requirements.

19 CFR Part 191

Commerce, Customs duties and
inspection, Drawback, Reporting and
recordkeeping requirements, Trade
agreements.

Amendments to the Regulations

m Accordingly, chapter I of title 19, Code
of Federal Regulations (19 CFR chapter
I), is amended as set forth below.

PART 10—ARTICLES CONDITIONALLY
FREE, SUBJECT TO A REDUCED
RATE, ETC.

m 1. The general authority citation for
part 10 is revised, and the specific
authority for new subpart H is added, to
read as follows:

Authority: 19 U.S.C. 66, 1202 (General
Note 3(i), Harmonized Tariff Schedule of the
United States), 1321, 1481, 1484, 1498, 1508,
1623, 1624, 3314;

* * * * *
Sections 10.401 through 10.490 also issued

under Pub. L. 108-77, 117 Stat. 909 (19
U.S.C. 3805 note).

m 2. Sections 10.1 through 10.183 are
designated as new Subpart A and a
subpart heading is added previous to the
undesignated heading “Articles
Exported and Returned” to read as
follows:

Subpart A—General Provisions

* * * * *

m 3. Sections 10.191 through 10.199 are
designated as new Subpart B, the
undesignated heading “Caribbean Basin
Initiative” is removed, and in its place,
a subpart heading is added to read as
follows:

Subpart B—Caribbean Basin Initiative

* * * * *

W 4. Sections 10.201 through 10.207 are
designated as new Subpart C, the
undesignated heading “Andean Trade
Preference” is removed, and in its place,
a subpart heading is added to read as
follows:

Subpart C—Andean Trade Preference

* * * * *

m 5. Sections 10.211 through 10.217 are
designated as new Subpart D, the
undesignated heading “Textile and
Apparel Articles Under the African
Growth and Opportunity Act” is
removed, and in its place, a subpart
heading is added to read as follows:

Subpart D—Textile and Apparel
Articles Under the African Growth and
Opportunity Act

* * * * *

m 6. Sections 10.221 through 10.237 are
designated as new Subpart E and a
subpart heading is added previous to the
undesignated heading “Textile and
Apparel Articles Under the United
States-Caribbean Basin Trade
Partnership Act” to read as follows:

Subpart E—United States-Caribbean
Basin Trade Partnership Act

* * * * *

m 7. Sections 10.241 through 10.257 are
designated as new Subpart F and a new
subpart heading is added previous to the
undesignated heading “Apparel and
Other Textile Articles Under the Andean
Trade Promotion and Drug Eradication
Act” to read as follows:

Subpart F—Andean Trade Promotion
and Drug Eradication Act

* * * * *

m 8. Sections 10.301 through 10.311 are
designated as new Subpart G, the
undesignated heading “United States-
Canada Free Trade Agreement” is
removed, and in its place, a subpart
heading is added to read as follows:

Subpart G—United States-Canada Free
Trade Agreement

* * * * *

m 9.In §10.31, paragraph (f), the last
sentence is revised to read as follows:

§10.31 Entry; bond.

* * * * *

(f) * * * In addition, notwithstanding
any other provision of this paragraph, in
the case of professional equipment
necessary for carrying out the business
activity, trade or profession of a
business person, equipment for the
press or for sound or television
broadcasting, cinematographic
equipment, articles imported for sports
purposes and articles intended for
display or demonstration, if brought
into the United States by a resident of
Canada, Mexico or Chile and entered
under Chapter 98, Subchapter XIII,
HTSUS, no bond or other security will
be required if the entered article is a
good originating in Canada, Mexico or
Chile within the meaning of General
Note 12 or 26, HTSUS.

* * * * *

§10.36a [Amended]

m 10.In § 10.364a, the first sentence of
paragraph (a) is amended by removing
the words “(as defined in §§10.8 and
181.64 of this chapter)” and adding, in
their place, the words “(as defined in
§§10.8, 10.490 and 181.64 of this
chapter)”.
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m 11. Part 10, CBP Regulations, is
amended by adding a new Subpart H to
read as follows:

Subpart H—United States-Chile Free
Trade Agreement

General Provisions

10.401 Scope.
10.402 General definitions.

Import Requirements

10.410 Filing of claim for preferential tariff
treatment upon importation.

10.411 Certification of origin.

10.412 Importer obligations.

10.413 Validity of certification.

10.414 Certification not required.

10.415 Maintenance of records.

10.416 Effect of noncompliance; failure to
provide documentation regarding
transshipment.

Tariff Preference Level

10.420 Filing of claim for tariff preference
level.

10.421 Goods eligible for tariff preference
claims.

10.422 Submission of certificate of
eligibility.

10.423 Certificate of eligibility not required.

10.424 Effect of noncompliance; failure to
provide documentation regarding
transshipment of non-originating cotton
or man-made fiber fabric or apparel
goods.

10.425 Transit and transshipment of non-
originating cotton or man-made fiber
fabric or apparel goods.

Export Requirements

10.430 Export requirements.
10.431 Failure to comply with
requirements.

Post-Importation Duty Refund Claims

10.440 Right to make post-importation
claim and refund duties.

10.441 Filing procedures.

10.442 CBP processing procedures.

Rules of Origin

10.450 Definitions.

10.451 Originating goods.

10.452 Exclusions.

10.453 Treatment of textile and apparel
sets.

10.454

10.455

10.456

10.457

10.458

10.459

Regional value content.

Value of materials.

Accessories, spare parts or tools.

Fungible goods and materials.

Accumulation.

De minimis.

10.460 Indirect materials.

10.461 Retail packaging materials and
containers.

10.462 Packing materials and containers for
shipment.

10.463 Transit and transshipment.

Origin Verifications and Determinations

10.470 Verification and justification of
claim for preferential treatment.

10.471 Special rule for verification in Chile
of U.S. imports of textile and apparel
products.

10.472 Verification in the United States of
textile and apparel goods.

10.473 Issuance of negative origin
determinations.

10.474 Repeated false or unsupported
preference claims.

Penalties

10.480 General.

10.481 Corrected declaration by importers.

10.482 Corrected certification of origin by
exporters or producers.

10.483 Framework for correcting
declarations and certifications.

Goods Returned After Repair or Alteration

10.490 Goods re-entered after repair or
alteration in Chile.

Subpart H—United States-Chile Free
Trade Agreement

General Provisions

§10.401 Scope.

This subpart implements the duty
preference and related customs
provisions applicable to imported goods
under the United States-Chile Free
Trade Agreement (the US-CFTA)
entered into on June 6, 2003, and under
the United States-Chile Free Trade
Agreement Implementation Act (the
Act; 117 Stat. 909). Except as otherwise
specified in this subpart, the procedures
and other requirements set forth in this
subpart are in addition to the customs
procedures and requirements of general
application contained elsewhere in this
chapter. Additional provisions
implementing certain aspects of the US-
CFTA and the Act are contained in parts
12, 24, 162, 163 and 191 of this chapter.

§10.402 General definitions.

As used in this subpart, the following
terms will have the meanings indicated
unless either the context in which they
are used requires a different meaning or
a different definition is prescribed for a
particular section of this subpart:

(a) Certification. “‘Gertification”
means, either when used by itself or in
the expression “certification of origin”,
the certification established under
article 4.13 of the US-CFTA, that a good
qualifies as an originating good under
the US-CFTA;

(b) Claim of origin. “Claim of origin”
means a claim that a textile or apparel
good is an originating good or a good of
a Party;

(c) Claim for preferential tariff
treatment. ““Claim for preferential tariff
treatment” means a claim that a good is
entitled to the duty rate applicable
under the US-CFTA to an originating
good;

(d) Customs authority. ‘“‘Customs
authority” means the competent
authority that is responsible under the

law of a Party for the administration of
customs laws and regulations;

(e) Customs Valuation Agreement.
“Customs Valuation Agreement” means
the Agreement on Implementation of
Article VII of the General Agreement on
Tariffs and Trade 1994, which is part of
the WTO Agreement;

(f) Days. “Days” means calendar days;

(g) Customs duty. “Customs duty”’
includes any customs or import duty
and a charge of any kind imposed in
connection with the importation of a
good, including any form of surtax or
surcharge in connection with such
importation, but, for purposes of
implementing the US-CFTA, does not
include any:

(1) Charge equivalent to an internal
tax imposed consistently with Article
III:2 of the GATT 1994; in respect of
like, directly competitive, or
substitutable goods of the Party, or in
respect of goods from which the
imported good has been manufactured
or produced in whole or in part;

(2) Antidumping or countervailing
duty; and

(3) Fee or other charge in connection
with importation commensurate with
the cost of services rendered;

(h) Enterprise. “‘Enterprise” means
any entity constituted or organized
under applicable law, whether or not for
profit, and whether privately-owned or
governmentally-owned, including any
corporation, trust, partnership, sole
proprietorship, joint venture, or other
association;

(i) GATT 1994. “GATT 1994” means
the General Agreement on Tariffs and
Trade 1994, which is part of the WTO
Agreement;

(j) Goods. ““Goods” means domestic
products as these are understood in the
GATT 1994 or such goods as the Parties
may agree, and includes originating
goods of that Party. A good of a Party
may include materials of other
countries;

(k) Harmonized System. “Harmonized
System (HS)” means the Harmonized
Commodity Description and Coding
System, including its General Rules of
Interpretation, Section Notes, and
Chapter Notes, as adopted and
implemented by the Parties in their
respective tariff laws;

(1) Heading. “Heading” means the
first four digits in the tariff classification
number under the Harmonized System;

(m) HTSUS. “HTSUS” means the
Harmonized Tariff Schedule of the
United States as promulgated by the
U.S. International Trade Commission;

(n) Indirect material. “‘Indirect
material” means a good used in the
production, testing, or inspection of a
good in the territory of the United States
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or Chile but not physically incorporated
into the good, or a good used in the
maintenance of buildings or the
operation of equipment associated with
the production of a good in the territory
of the United States or Chile,
including—

(1) Fuel and energy;

(2) Tools, dies, and molds;

(3) Spare parts and materials used in
the maintenance of equipment and
buildings;

(4) Lubricants, greases, compounding
materials, and other materials used in
production or used to operate
equipment and buildings;

(5) Gloves, glasses, footwear, clothing,
safety equipment, and supplies;

(6) Equipment, devices, and supplies
used for testing or inspecting the goods;

(7) Catalysts and solvents; and

(8) Any other goods that are not
incorporated into the good but whose
use in the production of the good can
reasonably be demonstrated to be a part
of that production;

(o) National. “National” means a
natural person who has the nationality
of a Party according to Annex 2.1 of the
US-CFTA or a permanent resident of a
Party;

(p) Originating. “‘Originating” means
qualifying under the rules of origin set
out in Chapter Four (Rules of Origin and
Origin Procedures) of the US-CFTA;

(q) Party. “Party” means the United
States or the Republic of Chile;

(r) Person. ‘“Person’” means a natural
person or an enterprise;

(s) Preferential tariff treatment.
“Preferential tariff treatment”” means the
duty rate applicable under the US-CFTA
to an originating good;

(t) Subheading. “‘Subheading” means
the first six digits in the tariff
classification number under the
Harmonized System;

(u) Tariff preference level. ““Tariff
preference level”” means a quantitative
limit for certain non-originating textiles
and textile apparel goods that may be
entitled to preferential tariff treatment
as if such goods were originating based
on the goods meeting the production
requirements set forth in § 10.421 of this
subpart.

(v) Textile or apparel good. ““Textile
or apparel good” means a good listed in
the Annex to the Agreement on Textiles
and Clothing (commonly referred to as
ATC), which is part of the WTO
Agreement;

(w) Territory. “Territory”’ means:

(1) With respect to Chile, the land,
maritime and air space under its
sovereignty, and the exclusive economic
zone and the continental shelf within
which it exercises sovereign rights and
jurisdiction in accordance with

international law and its domestic law;
and

(2) With respect to the United States,

(i) The customs territory of the United
States, which includes the 50 states, the
District of Columbia, and Puerto Rico,

(ii) The foreign trade zones located in
the United States and Puerto Rico, and

(iii) Any areas beyond the territorial
seas of the United States within which,
in accordance with international law
and its domestic law, the United States
may exercise rights with respect to the
seabed and subsoil and their natural
resources;

(x) WTO Agreement. “WTO
Agreement” means the Marrakesh
Agreement Establishing the World Trade
Organization of April 15, 1994.

Import Requirements

§10.410 Filing of claim for preferential
tariff treatment upon importation.

(a) Declaration. In connection with a
claim for preferential tariff treatment for
an originating good under the US-CFTA,
the U.S. importer must make a written
declaration that the good qualifies for
such treatment. The written declaration
is made by including on the entry
summary, or equivalent documentation,
the symbol “CL” as a prefix to the
subheading of the HTSUS under which
each qualifying good is classified, or by
the method specified for equivalent
reporting via electronic interchange.

(b) Corrected declaration. If, after
making the declaration required under
paragraph (a) of this section, the U.S.
importer has reason to believe that the
declaration or the certification on which
the declaration was based contains
information that is not correct, the
importer must, within 30 calendar days
after the date of discovery of the error,
make a corrected declaration, submit a
letter or other written statement to the
CBP office where the original
declaration was filed specifying the
correction and pay any duties that may

be due.

§10.411 Certification of origin.

(a) Contents. An importer who claims
preferential tariff treatment on a good
must submit, at the request of the port
director, a certification that the good
qualifies as originating. A certification
submitted to CBP under this paragraph:

(1) Need not be in a prescribed format
but must be in writing or must be
transmitted electronically pursuant to
any electronic means authorized by CBP
for that purpose;

(2) Must include the following
information:

(i) The legal name, address, telephone
and e-mail address of the importer of
record of the good (if known);

(ii) The legal name, address,
telephone and e-mail address of the
exporter of the good (if different from
the producer);

(iii) The legal name, address,
telephone and e-mail address of the
producer of the good (if known);

(iv) A description of the good, which
must be sufficiently detailed to relate it
to the invoice and the HS nomenclature;

(v) The HTSUS tariff classification, to
six or more digits, as necessary for the
specific change in tariff classification
rule for the good set forth in General
Note 26(n), HTSUS;

(vi) The preference criterion as set
forth in paragraph (e) of this section;

(vii) For multiple shipments of
identical goods, the blanket period in
“mm/dd/yyyy to mm/dd/yyyy” format
(12-month maximum); and

(3) Must include a statement, in
substantially the following form:

“I Certify that:

The information on this document is true
and accurate and I assume the responsibility
for proving such representations. I
understand that I am liable for any false
statements or material omissions made on or
in connection with this document;

I agree to maintain, and present upon
request, documentation necessary to support
this certification, and to inform, in writing,
all persons to whom the certification was
given of any changes that could affect the
accuracy or validity of this certification; and

The goods originated in the territory of one
or more of the parties, and comply with the
origin requirements specified for those goods
in the United States-Chile Free Trade
Agreement; there has been no further
production or any other operation outside the
territories of the parties, other than
unloading, reloading, or any other operation
necessary to preserve it in good condition or
to transport the good to the United States;
and

This document consists of ____ pages,
including all attachments.”

(b) Responsible official or agent. The
certification required to be submitted
under paragraph (a) of this section must
be signed and dated by a responsible
official of the importer; exporter;
producer; or by the importer’s,
exporter’s, or producer’s authorized
agent having knowledge of the relevant
facts. If the person making the
certification is not the producer of the
good, or the producer’s authorized
agent, the person may sign the
certification of origin based on:

(1) A certification that the good
qualifies as originating issued by the
producer; or

(2) Knowledge of the exporter or
importer that the good qualifies as an
originating good.

(c) Language. The certification must
be completed either in the English or
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Spanish language. If the certification is
completed in Spanish, the importer
must also provide to the port director,
upon request, a written English
translation of the certification.

(d) Applicability of certification. A
certification may be applicable to:

(1) A single importation of a good into
the United States, including a single
shipment that results in the filing of one
or more entries and a series of
shipments that results in the filing of
one entry; or

(2) Multiple importations of identical
goods into the United States that occur
within a specified blanket period, not
exceeding 12 months, set out in the
certification. For purposes of this
paragraph, “identical goods” means
goods that are the same in all respects
relevant to the production that qualifies
the goods as originating.

(e) Preference criteria. The preference
criterion to be included on the
certification as required in paragraph
(a)(2)(vi) of this section is as follows:

(1) Preference criterion “A”, refers to
a good that is wholly obtained or
produced entirely in the territory of
Chile or of the United States, or both
(see General Note 26(b)(i), HTSUS);

(2) Preference criterion “B”’, refers to
a good that is produced entirely in the
territory of Chile or the United States, or
both (see General Note 26(b)(ii),
HTSUS), and

(i) Each of the non-originating
materials used in the production of the
good undergoes an applicable change in
tariff classification specified in General
Note 26(n), HTSUS, or

(ii) The good otherwise satisfies any
applicable regional value content or
other requirements specified in General
Note 26(n), HTSUS;

(3) Preference criterion “C” refers to
a good that is produced entirely in the
territory of Chile or the United States, or
both, exclusively from originating
materials (see General Note 26(b)(iii),
HTSUS).

§10.412 Importer obligations.

(a) General. An importer who makes
a declaration under §10.410(a) is
responsible for the truthfulness of the
declaration and of all the information
and data contained in the certification,
for submitting any supporting
documents requested by CBP, and for
the truthfulness of the information
contained in those documents.

(b) Compliance. In order to make a
claim for preferential treatment under
§10.410 of this subpart, the importer:

(1) Must have records that explain
how the importer came to the
conclusion that the good qualifies for
preferential treatment. Those records

must include documents that support a
claim that the article in question
qualifies for preferential treatment
because it meets the applicable rules of
origin set forth in General Note 26,
HTSUS, and in this subpart. Those
records may include a properly
completed certification as set forth in
§10.411 of this subpart; and

(2) May be required to demonstrate
that the conditions set forth in § 10.463
of this subpart were met if the imported
article was shipped through an
intermediate country.

(c) Information provided by exporter
or producer. The fact that the importer
has issued a certification based on
information provided by the exporter or
producer will not relieve the importer of
the responsibility referred to in
paragraph (a) of this section. A U.S.
importer who voluntarily makes a
corrected declaration will not be subject
to penalties for having made an
incorrect declaration (see §10.481 of
this subpart).

(d) Internal controls. In accordance
with Part 163 of this chapter, importers
are expected to establish and implement
internal controls which provide for the
periodic review of the accuracy of the
certifications or other records referred to
in paragraph (b)(1) of this section.

§10.413 Validity of certification.

A certification that is completed,
signed and dated in accordance with the
requirements listed in § 10.411 will be
accepted by CBP as valid for four years
from the date on which the certification
was signed. If the port director
determines that a certification is
illegible or defective or has not been
completed in accordance with §10.411,
the importer will be given a period of
not less than five business days to
submit a corrected certification.

§10.414 Certification not required.

(a) General. Except as otherwise
provided in paragraph (b) of this
section, an importer will not be required
to submit a certification that the good
qualifies for preferential tariff treatment
for:

(1) A non-commercial importation of
a good; or

(2) A commercial importation of a
good whose value does not exceed U.S.
$2,500, or the equivalent amount in
Chilean currency.

(b) Exception. If the port director
determines that an importation
described in paragraph (a) of this
section may reasonably be considered to
have been carried out or planned for the
purpose of evading compliance with the
rules and procedures governing claims
for preference under the US-CFTA, the

port director will notify the importer in
writing that for that importation the
importer must submit to CBP a valid
certification that the good qualifies as
originating. The importer must submit
such a certification within 30 calendar
days from the date of the written notice.
Failure to timely submit the certification
or information will result in denial of
the claim for preferential tariff
treatment.

§10.415 Maintenance of records.

(a) General. An importer claiming
preferential treatment for a good
imported into the United States must
maintain in the United States, for five
years after the date of importation of the
good, a certification (or a copy thereof)
that the good qualifies as originating,
and any records and documents that the
importer has relating to the origin of the
good, including records and documents
associated with:

(1) The purchase of, cost of, value of,
and payment for, the good;

(2) Where appropriate, the purchase
of, cost of, value of, and payment for, all
materials, including recovered goods
and indirect materials, used in the
production of the good; and,

(3) Where appropriate, the production
of the good in the form in which the
good was exported.

(b) Method of maintenance. The
records referred to in paragraph (a) of
this section must be maintained by
importers as provided in § 163.5 of this
chapter.

§10.416 Effect of noncompliance; failure
to provide documentation regarding
transshipment.

(a) Effect of noncompliance. If the
importer fails to comply with any
requirement under this subpart,
including submission of a certification
of origin under § 10.411(a) or
submission of a corrected certification
under § 10.413, the port director may
deny preferential tariff treatment to the
imported good.

(b) Failure to provide documentation
regarding transshipment. Where the
requirements for preferential tariff
treatment set forth elsewhere in this
subpart are met, the port director
nevertheless may deny preferential tariff
treatment to an originating good if the
good is shipped through or transshipped
in a country other than Chile or the
United States, and the importer of the
good does not provide, at the request of
the port director, copies of documents
demonstrating to the satisfaction of the
port director that the requirements set
forth in § 10.463 were met.
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Tariff Preference Level

§10.420 Filing of claim for tariff preference
level.

A cotton or man-made fiber fabric or
apparel good described in § 10.421 that
does not qualify as an originating good
under § 10.451 may nevertheless be
entitled to preferential tariff treatment
under the US-CFTA under an applicable
tariff preference level (TPL). To make a
TPL claim, the importer must include
on the entry summary, or equivalent
documentation, the applicable
subheading in Chapter 99 of the HTSUS
(9911.99.20 for a good described in
§10.421(a) or (b) or 9911.99.40 for a
good described in § 10.421(c))
immediately above the applicable
subheading in Chapter 52 through 62 of
the HTSUS under which each non-
originating cotton or man-made fiber
fabric or apparel good is classified.

§10.421 Goods eligible for tariff
preference claims.

The following goods are eligible for a
TPL claim filed under § 10.420:

(a) Woven fabrics. Certain woven
fabrics of Chapters 52, 54 and 55 of the
HTS (Headings 5208 to 5212; 5407 and
5408; 5512 to 5516) that meet the
applicable conditions for preferential
tariff treatment under the US-CFTA
other than the condition that they are
originating goods, if they are wholly
formed in the U.S. or Chile regardless of
the origin of the yarn used to produce
these fabrics.

(b) Cotton or man-made fabric goods.
Certain cotton or man-made fabric goods
of Chapters 58 and 60 of the HTS that
meet the applicable conditions for
preferential tariff treatment under the
US-CFTA other than the condition that
they are originating goods if they are
wholly formed in the U.S. or Chile
regardless of the origin of the fibers used
to produce the spun yarn or the yarn
used to produce the fabrics.?

(c) Cotton or man-made apparel
goods. Cotton or man-made apparel

1The relevant HTS subheadings for fabric goods
in Chapters 58 or 60 eligible under HTS 9911.99.20
are as follows: 5801.21, 5801.22, 5801.23, 5801.24,
5801.25, 5801.26, 5801.31, 5801.32, 5801.33,
5801.34, 5801.35, 5801.36, 5802.11, 5802.19,
5802.20.0020, 5802.30.0030, 5803.10, 5803.90.30,
5804.10.10, 5804.21, 5804.29.10, 5804.30.0020,
5805.00.30, 5805.00.4010, 5806.10.10, 5806.10.24,
5806.10.28, 5806.20, 5806.31, 5806.32, 5807.10.05,
5807.10.2010, 5807.10.2020, 5807.90.05,
5807.90.2010, 5807.90.2020, 5808.10.40,
5808.10.70, 5808.90.0010, 5809.00, 5810.10,
5810.91, 5810.92, 5811.00.20, 5811.00.30, 6001.10,
6001.21, 6001.22, 6001.91, 6001.92, 6002.40,
6002.90, 6003.20, 6003.30, 6003.40, 6004.10,
6004.90, 6005.21, 6005.22, 6005.23, 6005.24,
6005.31, 6005.32, 6005.33, 6005.34, 6005.41,
6005.42, 6005.43, 6005.44, 6006.21, 6006.22,
6006.23, 6006.24, 6006.31, 6006.32, 6006.33,
6006.34, 6006.41, 6006.42, 6006.43, 6006.44.

goods in Chapters 61 and 62 of the HTS
that are both cut (or knit-to-shape) and
sewn or otherwise assembled in the U.S.
or Chile regardless of the origin of the
fabric or yarn, provided that they meet
the applicable conditions for
preferential tariff treatment under the
US-CFTA, other than the condition that
they are originating goods.

§10.422 Submission of certificate of
eligibility.

(a) Contents. An importer who claims
preferential tariff treatment on a non-
originating cotton or man-made fiber
fabric or apparel good must submit, at
the request of the port director, a
certificate of eligibility containing
information demonstrating that the good
satisfies the requirements for entry
under the applicable TPL, as set forth in
§10.421. A certificate of eligibility
submitted to CBP under this section:

(1) Need not be in a prescribed format
but must be in writing or must be
transmitted electronically pursuant to
any electronic means authorized by CBP
for that purpose;

(2) Must include the following
information:

(i) The legal name, address, telephone
and e-mail address of the importer of
record of the good;

(ii) The legal name, address,
telephone and e-mail address of the
exporter of the good (if different from
the producer);

(iii) The legal name, address,
telephone and e-mail address of the
producer of the good (if known);

(iv) A description of the good, which
must be sufficiently detailed to relate it
to the invoice and the HS nomenclature;

(v) The HTSUS tariff classification of
the good, to six or more digits, as well
as the applicable subheading in Chapter
99 of the HTSUS (9911.99.20 or
9911.99.40);

(vi) For a single shipment, the
commercial invoice number;

(vii) For multiple shipments of
identical goods, the blanket period in
“mm/dd/yyyy to mm/dd/yyyy” format
(12-month maximum); and

(3) Must include a statement, in
substantially the following form:

“I Certify that:

The information on this document is true
and accurate and I assume the responsibility
for proving such representations. I
understand that I am liable for any false
statements or material omissions made on or
in connection with this document;

I agree to maintain and present upon
request, documentation necessary to support
this certificate, and to inform, in writing, all
persons to whom the certificate was given of
any changes that could affect the accuracy or
validity of this certificate; and

The goods were produced in the territory
of one or more of the parties, and comply

with the preference requirements specified
for those goods in the United States-Chile
Free Trade Agreement and Chapter 99,
subchapter XI of the HTSUS. There has been
no further production or any other operation
outside the territories of the parties, other
than unloading, reloading, or any other
operation necessary to preserve it in good
condition or to transport the good to the
United States; and

This document consists of ~ pages,
including all attachments.”

(b) Responsible official or agent. The
certificate of eligibility required to be
submitted under this section must be
signed and dated by a responsible
official of the importer or by the
importer’s authorized agent having
knowledge of the relevant facts.

(c) Language. The certificate of
eligibility must be completed either in
the English or Spanish language. If the
certificate is completed in Spanish, the
importer must also provide to the port
director, upon request, a written English
translation of the certificate;

(d) Applicability of certificate of
eligibility. A certificate of eligibility may
be applicable to:

(1) A single importation of a good into
the United States, including a single
shipment that results in the filing of one
or more entries and a series of
shipments that results in the filing of
one entry; or

(2) Multiple importations of identical
goods into the United States that occur
within a specified blanket period, not
exceeding 12 months, set out in the
certification. For purposes of this
paragraph, “identical goods” means
goods that are the same in all respects
relevant to the production that qualifies
the goods for preferential tariff
treatment under an applicable TPL.

§10.423 Certificate of eligibility not
required.

(a) General. Except as otherwise
provided in paragraph (b) of this
section, an importer will not be required
to submit a certificate of eligibility for:

(1) A non-commercial importation of
a good; or

(2) A commercial importation of a
good whose value does not exceed U.S.
$2,500, or the equivalent amount in
Chilean currency.

(b) Exception. If the port director
determines that an importation
described in paragraph (a) of this
section may reasonably be considered to
have been carried out or planned for the
purpose of evading compliance with the
rules and procedures governing TPL
claims for preference under the US-
CFTA, the port director will notify the
importer in writing that for that
importation the importer must submit to
CBP a valid certificate of eligibility. The
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importer must submit such a certificate
within 30 calendar days from the date
of the written notice. Failure to timely
submit the certificate will result in
denial of the claim for preferential tariff
treatment.

§10.424 Effect of noncompliance; failure
to provide documentation regarding
transshipment of non-originating cotton or
man-made fiber fabric or apparel goods.

(a) Effect of noncompliance. If the
importer fails to comply with any
requirement under this subpart,
including submission of a certificate of
eligibility under § 10.422, the port
director may deny preferential tariff
treatment to the imported good.

(b) Failure to provide documentation
regarding transshipment. Where the
requirements for preferential tariff
treatment set forth elsewhere in this
subpart are met, the port director
nevertheless may deny preferential tariff
treatment to a good for which a TPL
claim is made if the good is shipped
through or transshipped in a country
other than Chile or the United States,
and the importer of the good does not
provide, at the request of the port
director, copies of documents
demonstrating to the satisfaction of the
port director that the requirements set
forth in § 10.425 were met.

§10.425 Transit and transshipment of non-
originating cotton or man-made fiber fabric
or apparel goods.

(a) General. A good will not be
considered eligible for preferential tariff
treatment under an applicable TPL by
reason of having undergone production
that occurs entirely in the territory of
Chile, the United States, or both, that
would enable the good to qualify for
preferential tariff treatment if
subsequent to that production the good
undergoes further production or any
other operation outside the territories of
Chile and the United States, other than
unloading, reloading, or any other
process necessary to preserve the good
in good condition or to transport the
good to the territory of Chile or the
United States.

(b) Documentary evidence. An
importer making a claim for preferential
tariff treatment may be required to
demonstrate, to CBP’s satisfaction, that
no further production or subsequent
operation, other than permitted under
paragraph (a) of this section, occurred
outside the territories of Chile or the
United States. An importer may
demonstrate compliance with this
section by submitting documentary
evidence. Such evidence may include,
but is not limited to, bills of lading,
packing lists, commercial invoices, and
customs entry and exit documents.

Export Requirements

§10.430 Export requirements.

(a) Submission of certification to CBP.
An exporter or producer in the United
States that signs a certification of origin
for a good exported from the United
States to Chile must provide a copy of
the certification (or such other medium
or format approved by the Chile
customs authority for that purpose) to
CBP upon request.

(b) Notification of errors in
certification. An exporter or producer in
the United States who has completed
and signed a certification of origin, and
who has reason to believe that the
certification contains or is based on
information that is not correct, must
immediately after the date of discovery
of the error notify in writing all persons
to whom the certification was given by
the exporter or producer of any change
that could affect the accuracy or validity
of the certification.

(c) Maintenance of records—(1)
General. An exporter or producer in the
United States that signs a certification of
origin for a good exported from the
United States to Chile must maintain in
the United States, for a period of at least
five years after the date the certification
was signed, all records and supporting
documents relating to the origin of a
good for which the certification was
issued, including records and
documents associated with:

(i) The purchase of, cost of, value of,
and payment for, the good;

(ii) Where appropriate, the purchase
of, cost of, value of, and payment for, all
materials, including recovered goods
and indirect materials, used in the
production of the good; and

(iii) Where appropriate, the
production of the good in the form in
which the good was exported.

(2) Method of maintenance. The
records referred to in paragraph (c) of
this section must be maintained in
accordance with the Generally Accepted
Accounting Principles applied in the
country of production and in the case of
exporters or producers in the United
States must be maintained in the same
manner as provided in § 163.5 of this
chapter.

(3) Availability of records. For
purposes of determining compliance
with the provisions of this part, the
exporter’s or producer’s records
required to be maintained under this
section must be stored and made
available for examination and
inspection by the port director or other
appropriate CBP officer in the same
manner as provided in part 163 of this
chapter.

§10.431 Failure to comply with
requirements.

The port director may apply such
measures as the circumstances may
warrant where an exporter or a producer
in the United States fails to comply with
any requirement of this part. Such
measures may include the imposition of
penalties pursuant to 19 U.S.C. 1508(g)
for failure to retain records required to
be maintained under § 10.430.

Post-Importation Duty Refund Claims

§10.440 Right to make post-importation
claim and refund duties.

Notwithstanding any other available
remedy, where a good would have
qualified as an originating good when it
was imported into the United States but
no claim for preferential tariff treatment
was made, the importer of that good
may file a claim for a refund of any
excess duties at any time within one
year after the date of importation of the
good in accordance with the procedures
set forth in § 10.441 of this part. Subject
to the provisions of § 10.416 of this part,
CBP may refund any excess duties by
liquidation or reliquidation of the entry
covering the good in accordance with
§ 10.442(c) of this part.

§10.441 Filing procedures.

(a) Place of filing. A post-importation
claim for a refund under § 10.440 of this
part must be filed with the director of
the port at which the entry covering the
good was filed.

(b) Contents of claim. A post-
importation claim for a refund must be
filed by presentation of the following:

(1) A written declaration stating that
the good qualified as an originating
good at the time of importation and
setting forth the number and date of the
entry or entries covering the good;

(2) Subject to § 10.413 of this part, a
copy of a certification that the good
qualifies for preferential tariff treatment;

(3) A written statement indicating
whether or not the importer of the good
provided a copy of the entry summary
or equivalent documentation to any
other person. If such documentation
was so provided, the statement must
identify each recipient by name, CBP
identification number and address and
must specify the date on which the
documentation was provided; and

(4) A written statement indicating
whether or not any person has filed a
protest or a petition or request for
reliquidation relating to the good under
any provision of law; and if any such
protest or petition or request for
reliquidation has been filed, the
statement must identify the protest,
petition or request by number and date.
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§10.442 CBP processing procedures.

(a) Status determination. After receipt
of a post-importation claim under
§10.441 of this part, the port director
will determine whether the entry
covering the good has been liquidated
and, if liquidation has taken place,
whether the liquidation has become
final.

(b) Pending protest, petition or request
for reliquidation or judicial review. If
the port director determines that any
protest or any petition or request for
reliquidation relating to the good has
not been finally decided, the port
director will suspend action on the
claim filed under this subpart until the
decision on the protest, petition or
request becomes final. If a summons
involving the tariff classification or
dutiability of the good is filed in the
Court of International Trade, the port
director will suspend action on the
claim filed under this subpart until
judicial review has been completed.

(c) Allowance of claim—(1)
Unliquidated entry. If the port director
determines that a claim for a refund
filed under this subpart should be
allowed and the entry covering the good
has not been liquidated, the port
director will take into account the claim
for refund under this subpart in
connection with the liquidation of the
entry.

(2) Liquidated entry. If the port
director determines that a claim for a
refund filed under this subpart should
be allowed and the entry covering the
good has been liquidated, whether or
not the liquidation has become final, the
entry must be reliquidated in order to
effect a refund of duties pursuant to this
subpart. If the entry is otherwise to be
reliquidated based on administrative
review of a protest or petition for
reliquidation or as a result of judicial
review, the port director will reliquidate
the entry taking into account the claim
for refund under this subpart.

(d) Denial of claim—(1) General. The
port director may deny a claim for a
refund filed under § 10.441 of this part
if the claim was not filed timely, if the
importer has not complied with the
requirements of § 10.441 of this part, if
the certification submitted under
§10.441(b)(2) of this part cannot be
accepted as valid (see § 10.413 of this
part), or if, following initiation of an
origin verification under § 10.470 of this
part, the port director determines either
that the imported good did not qualify
as an originating good at the time of
importation or that a basis exists upon
which preferential tariff treatment may
be denied under § 10.470 of this part.

(2) Unliquidated entry. If the port
director determines that a claim for a

refund filed under this subpart should
be denied and the entry covering the
good has not been liquidated, the port
director will deny the claim in
connection with the liquidation of the
entry, and written notice of the denial
and the reason for the denial will be
given to the importer.

(3) Liquidated entry. If the port
director determines that a claim for a
refund filed under this subpart should
be denied and the entry covering the
good has been liquidated, whether or
not the liquidation has become final, the
claim may be denied without
reliquidation of the entry. If the entry is
otherwise to be reliquidated based on
administrative review of a protest or
petition for reliquidation or as a result
of judicial review, such reliquidation
may include denial of the claim filed
under this subpart. In either case, the
port director will give written notice of
the denial and the reason for the denial
to the importer.

Rules of Origin

§10.450 Definitions.

For purposes of §§10.450 through
10.463:

(a) Adjusted value. “Adjusted value”
means the value determined in
accordance with Articles 1 through 8,
Article 15, and the corresponding
interpretative notes of the Customs
Valuation Agreement, adjusted, if
necessary, to exclude any costs, charges,
or expenses incurred for transportation,
insurance, and related services incident
to the international shipment of the
merchandise from the country of
exportation to the place of importation
and the value of packing materials and
containers for shipment as defined in
§10.450(m) of this subpart;

(b) Exporter. ‘“‘Exporter” means a
person who exports goods from the
territory of a Party;

(c) Fungible goods or materials.
“Fungible goods or materials” means
goods or materials that are
interchangeable for commercial
purposes and whose properties are
essentially identical;

(d) Generally Accepted Accounting
Principles. “Generally Accepted
Accounting Principles” means the
principles, rules, and procedures,
including both broad and specific
guidelines, that define the accounting
practices accepted in the territory of a
Party;

(e) Good. ““Good” means any
merchandise, product, article, or
material;

(f) Goods wholly obtained or
produced entirely in the territory of one
or both of the Parties. ‘“Goods wholly

obtained or produced entirely in the
territory of one or both of the Parties”
means:

(1) Mineral goods extracted in the
territory of one or both of the Parties;

(2) Vegetable goods, as such goods are
defined in the Harmonized System,
harvested in the territory of one or both
of the Parties;

(3) Live animals born and raised in
the territory of one or both of the
Parties;

(4) Goods obtained from hunting,
trapping, or fishing in the territory of
one or both of the Parties;

(5) Goods (fish, shellfish, and other
marine life) taken from the sea by
vessels registered or recorded with a
Party and flying its flag;

(6) Goods produced on board factory
ships from the goods referred to in
paragraph (f)(5) provided such factory
ships are registered or recorded with
that Party and fly its flag;

(7) Goods taken by a Party or a person
of a Party from the seabed or beneath
the seabed outside territorial waters,
provided that a Party has rights to
exploit such seabed;

(8) Goods taken from outer space,
provided they are obtained by a Party or
a person of a Party and not processed in
the territory of a non-Party;

(9) Waste and scrap derived from:

(i) Production in the territory of one
or both of the Parties, or

(ii) Used goods collected in the
territory of one or both of the Parties,
provided such goods are fit only for the
recovery of raw materials;

(10) Recovered goods derived in the
territory of a Party from used goods, and
utilized in the Party’s territory in the
production of remanufactured goods;
and

(11) Goods produced in the territory
of one or both of the Parties exclusively
from goods referred to in paragraphs
(f)(1) through (£)(10) of this section, or
from their derivatives, at any stage of
production;

(g) Importer. “Importer”’ means a
person who imports goods into the
territory of a Party;

(h) Issued. “Issued” means prepared
by and, where required under a Party’s
domestic law or regulation, signed by
the importer, exporter, or producer of
the good;

(i) Location of the producer.
“Location of the producer” means site
of production of a good;

(j) Material. “Material” means a good
that is used in the production of another
good, including a part, ingredient, or
indirect material;

(k) Non-originating good. “Non-
originating good” means a good that
does not qualify as originating under
this subpart;
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(1) Non-originating material. “Non-
originating material” means a material
that does not qualify as originating
under this subpart;

(m) Packing materials and containers
for shipment. ‘“‘Packing materials and
containers for shipment” means the
goods used to protect a good during its
transportation to the United States, and
does not include the packaging
materials and containers in which a
good is packaged for retail sale;

(n) Producer. “Producer” means a
person who engages in the production
of a good in the territory of a Party;

(o) Production. “Production” means
growing, mining, harvesting, fishing,
raising, trapping, hunting,
manufacturing, processing, assembling,
or disassembling a good;

(p) Recovered goods. ‘“‘Recovered
goods” means materials in the form of
individual parts that are the result of:

(1) The complete disassembly of used
goods into individual parts; and

(2) The cleaning, inspecting, testing,
or other processing of those parts as
necessary for improvement to sound
working condition by one or more of the
following processes: welding, flame
spraying, surface machining, knurling,
plating, sleeving, and rewinding in
order for such parts to be assembled
with other parts, including other
recovered parts in the production of a
remanufactured good of Annex 4.18,
US-CFTA;

(q) Remanufactured goods.
“Remanufactured goods” means
industrial goods assembled in the
territory of a Party, listed in Annex 4.18,
US-CFTA, that:

(1) Are entirely or partially comprised
of recovered goods;

(2) Have the same life expectancy and
meet the same performance standards as
new goods; and

(3) Enjoy the same factory warranty as
such new goods; and

(r) Self-produced material. “Self-
produced material”” means a material
that is produced by the producer of a
good and used in the production of that
good; and

(s) Value. “Value” means the value of
a good or material for purposes of
calculating customs duties or for
purposes of applying this subpart.

§10.451 Originating goods.

A good imported into the customs
territory of the United States will be
considered an originating good under
the US-CFTA only if:

(a) The good is wholly obtained or
produced entirely in the territory of
Chile or of the United States, or both; or

(b) The good is produced entirely in
the territory of Chile or of the United

States, or both, satisfies all other
applicable requirements of this subpart,
and

(1) Each of the non-originating
materials used in the production of the
good undergoes an applicable change in
tariff classification specified in General
Note 26(n), HTSUS, and

(2) The good otherwise satisfies any
applicable regional value content or
other requirements specified in General
Note 26(n), HTSUS; or

(c) The good is produced entirely in
the territory of Chile or the United
States, or both, exclusively from
originating materials.

§10.452 Exclusions.

A good will not be considered to be
an originating good and a material will
not be considered to be an originating
material by virtue of having undergone:

(a) Simple combining or packaging
operations; or

(b) Mere dilution with water or with
another substance that does not
materially alter the characteristics of the
good or material.

§10.453 Treatment of textile and apparel
sets.

Notwithstanding the specific rules
specified in General Note 26(n), HTSUS,
textile and apparel goods classifiable as
goods put up in sets for retail sale as
provided for in General Rule of
Interpretation 3, HTSUS, will not be
regarded as originating goods unless
each of the goods in the set is an
originating good or the non-originating
goods in the set do not exceed 10
percent of the adjusted value of the set.

§10.454 Regional value content.

Where General Note 26, subdivision
(n), HTSUS, sets forth a rule that
specifies a regional value content test
for a good, the regional value content of
such good may be calculated, at the
choice of the person claiming the tariff
treatment authorized by this note for
such good, on the basis of the build-
down method or the build-up method
described in this section, unless
otherwise specified in the note.

(a) Build-down method. For the build-
down method, the regional value
content must be calculated on the basis
of the formula RVC = ((AV-VNM)/AV)
x 100, where RVC is the regional value
content, expressed as a percentage; AV
is the adjusted value; and VNM is the
value of non-originating materials used
by the producer in the production of the
good; or

(b) Build-up method. For the build-up
method, the regional value content must
be calculated on the basis of the formula
RVC = (VOM/AV) x 100, where RVC is

the regional value content, expressed as
a percentage; AV is the adjusted value;
and VOM is the value of originating
materials used by the producer in the
production of the good.

§10.455 Value of materials.

(a) Calculating the regional value
content. For purposes of calculating the
regional value content of a good under
General Note 26(n), HTSUS, and for
purposes of applying the de minimis
(see § 10.459) provisions of subdivision
(e) of the note, the value of a material
is:

(1) In the case of a material imported
by the producer of the good, the
adjusted value of the material;

(2) In the case of a material acquired
in the territory where the good is
produced, except for a material to which
paragraph (a)(3) of this section applies,
the producer’s price actually paid or
payable for the material;

(3) In the case of a material provided
to the producer without charge, or at a
price reflecting a discount or similar
reduction, the sum of—

(i) All expenses incurred in the
growth, production or manufacture of
the material, including general
expenses, and

(ii) A reasonable amount for profit; or

(4) In the case of a material that is self-
produced, the sum of—

(i) All expenses incurred in the
production of the material, including
general expenses, and

(ii) A reasonable amount for profit.

(b) Adjustments to value. The value of
materials may be adjusted as follows:

(1) For originating materials, the
following expenses, if not included
under paragraph (a) of this section, may
be added to the value of the originating
material:

(i) The costs of freight, insurance,
packing and all other costs incurred in
transporting the material within or
between the territory of Chile, the
United States, or both, to the location of
the producer;

(i1) Duties, taxes and customs
brokerage fees on the material paid in
the territory of Chile or of the United
States, or both, other than duties and
taxes that are waived, refunded,
refundable or otherwise recoverable,
including credit against duty or tax paid
or payable; and

(iii) The cost of waste and spoilage
resulting from the use of the material in
the production of the good, less the
value of renewable scrap or by-product;
and

(2) For non-originating materials, if
included under paragraph (a) of this
section, the following expenses may be
deducted from the value of the non-
originating material:
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(i) The costs of freight, insurance,
packing and all other costs incurred in
transporting the material within or
between the territory of Chile, the
United States, or both, to the location of
the producer;

(i1) Duties, taxes and customs
brokerage fees on the material paid in
the territory of Chile or of the United
States, or both, other than duties and
taxes that are waived, refunded,
refundable or otherwise recoverable,
including credit against duty or tax paid
or payable;

(iii) The cost of waste and spoilage
resulting from the use of the material in
the production of the good, less the
value of renewable scrap or by-products;
and

(iv) The cost of originating materials
used in the production of the non-
originating material in the territory of
Chile or of the United States.

(c) Accounting method. Any cost or
value referenced in General Note 26(n),
HTSUS and this subpart, must be
recorded and maintained in accordance
with the generally accepted accounting
principles applicable in the territory of
the country in which the good is
produced (whether Chile or the United
States).

§10.456 Accessories, spare parts or tools.

Accessories, spare parts or tools that
form part of the good’s standard
accessories, spare parts or tools and are
delivered with the good will be treated
as a material used in the production of
the good, if—

(a) The accessories, spare parts or
tools are classified with and not
invoiced separately from the good; and

(b) The quantities and value of the
accessories, spare parts or tools are
customary for the good.

§10.457 Fungible goods and materials.
(a) A person claiming preferential
tariff treatment under the US-CFTA for
a good may claim that a fungible good
or material is originating either based on
the physical segregation of each fungible

good or material or by using an
inventory management method. For
purposes of this subpart, the term
“inventory management method”
means—

(1) Averaging,

(2) “Last-in, first-out,”

(3) “First-in, first-out,” or

(4) Any other method that is
recognized in the generally accepted
accounting principles of the country in
which the production is performed
(whether Chile or the United States) or
otherwise accepted by that country.

(b) A person selecting an inventory
management method under paragraph

(a) of this section for particular fungible
goods or materials must continue to use
that method for those fungible goods or
materials throughout the fiscal year of
that person.

§10.458 Accumulation.

(a) Originating goods or materials of
Chile or the United States that are
incorporated into a good in the territory
of the other country will be considered
to originate in the territory of the other
country for purposes of determining the
eligibility of the goods or materials for
preferential tariff treatment under the
US-CFTA.

(b) A good that is produced in the
territory of Chile, the United States, or
both, by one or more producers, will be
considered as an originating good if the
good satisfies the applicable
requirements of § 10.451 and General
Note 26, HTSUS.

§10.459 De minimis.

(a) Except as provided in paragraphs
(b) and (c) of this section, a good that
does not undergo a change in tariff
classification pursuant to General Note
26(n), HTSUS, will nonetheless be
considered to be an originating good if—

(1) The value of all non-originating
materials that are used in the
production of the good and do not
undergo the applicable change in tariff
classification does not exceed 10
percent of the adjusted value of the
good;

(2) The value of such non-originating
materials is included in calculating the
value of non-originating materials for
any applicable regional value-content
requirement under this note; and

(3) The good meets all other
applicable requirements of General Note
26(n), HTSUS.

(b) Paragraph (a) of this section does
not apply to:

(1) A non-originating material
provided for in Chapter 4 of the
Harmonized System, or a non-
originating dairy preparation containing
over 10 percent by weight of milk solids
provided for in subheadings 1901.90 or
2106.90 of the Harmonized System, that
is used in the production of a good
provided for in Chapter 4 of the
Harmonized System;

(2) A non-originating material
provided for in Chapter 4 of the
Harmonized System, or non-originating
dairy preparations containing over 10
percent by weight of milk solids
provided for in subheading 1901.90 of
the Harmonized System, that are used in
the production of the following goods:
infant preparations containing over 10
percent in weight of milk solids
provided for in subheading 1901.10 of

the Harmonized System; mixes and
doughs, containing over 25 percent by
weight of butterfat, not put up for retail
sale, provided for in subheading
1901.20 of the Harmonized System;
dairy preparations containing over 10
percent by weight of milk solids
provided for in subheadings 1901.90 or
2106.90 of the Harmonized System;
goods provided for in heading 2105 of
the Harmonized System; beverages
containing milk provided for in
subheading 2202.90 of the Harmonized
System; or animal feeds containing over
10 percent by weight of milk solids
provided for in subheading 2309.90 of
the Harmonized System;

(3) A non-originating material
provided for in heading 0805 of the
Harmonized System or subheadings
2009.11 through 2009.30 of the
Harmonized System that is used in the
production of a good provided for in
subheadings 2009.11 through 2009.30 of
the Harmonized System, or in fruit or
vegetable juice of any single fruit or
vegetable, fortified with minerals or
vitamins, concentrated or
unconcentrated, provided for in
subheadings 2106.90 or 2202.90 of the
Harmonized System;

(4) A non-originating material
provided for in Chapter 15 of the
Harmonized System that is used in the
production of a good provided for in
headings 1501 through 1508, 1512,
1514, or 1515 of the Harmonized
System;

(5) A non-originating material
provided for in heading 1701 of the
Harmonized System that is used in the
production of a good provided for in
headings 1701 through 1703 of the
Harmonized System;

(6) A non-originating material
provided for in Chapter 17 or in heading
1805 of the Harmonized System that is
used in the production of a good
provided for in subheading 1806.10 of
the Harmonized System;

(7) A non-originating material
provided for in headings 2203 through
2208 of the Harmonized System that is
used in the production of a good
provided for in heading 2207 or 2208 of
the Harmonized System; and

(8) A non-originating material used in
the production of a good provided for in
Chapters 1 through 21 of the
Harmonized System unless the non-
originating material is provided for in a
different subheading than the good for
which origin is being determined under
this section.

(c) A textile or apparel good provided
for in Chapters 50 through 63 of the
Harmonized System that is not an
originating good because certain fibers
or yarns used in the production of the
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component of the good that determines
the tariff classification of the good do
not undergo an applicable change in
tariff classification set out in General
Note 26(n), HTSUS, shall nonetheless be
considered to be an originating good if
the total weight of all such fibers or
yarns in that component is not more
than seven percent of the total weight of
that component. A good containing
elastomeric yarns in the component of
the good that determines the tariff
classification of the good shall be
considered to be an originating good
only if such yarns are wholly formed in
the territory of a Party. For purposes of
this paragraph, if a good is a fiber, yarn
or fabric, the component of the good
that determines the tariff classification
of the good is all of the fibers in the
yarn, fabric or group of fibers.

§10.460 Indirect materials.

An indirect material, as defined in
§10.402(n), will be considered to be an
originating material without regard to
where it is produced.

Example. Chilean Producer C produces
good C using non-originating material A.
Producer C imports non-originating rubber
gloves for use by workers in the production
of good C. Good C is subject to a tariff shift
requirement. As provided in § 10.451(b)(1)
and General Note 26(n), each of the non-
originating materials in good C must undergo
the specified change in tariff classification in
order for good C to be considered originating.
Although non-originating material A must
undergo the applicable tariff shift in order for
good C to be considered originating, the
rubber gloves do not because they are
indirect materials and are considered
originating without regard to where they are
produced.

§10.461 Retail packaging materials and
containers.

Packaging materials and containers in
which a good is packaged for retail sale,
if classified with the good for which
preferential tariff treatment under the
US-CFTA is claimed, will be
disregarded in determining whether all
non-originating materials used in the
production of the good undergo the
applicable change in tariff classification
set out in General Note 26(n), HTSUS.
If the good is subject to a regional value
content requirement, the value of such
packaging materials and containers will
be taken into account as originating or
non-originating materials, as the case
may be, in calculating the regional value
content of the good.

Example 1. Chilean Producer A of good C
imports 100 non-originating blister packages
to be used as retail packaging for good C. As
provided in § 10.455(a)(1), the value of the
blister packages is their adjusted value,
which in this case is $10. Good C has a
regional value content requirement. The

United States importer of good C decides to
use the build-down method, RVC = ((AV-
VNM)/AV) x 100 (see §10.454(a)), in
determining whether good C satisfies the
regional value content requirement. In
applying this method, the non-originating
blister packages are taken into account as
non-originating. As such, their $10 adjusted
value is included in the VNM, value of non-
originating materials, of good C.

Example 2. Same facts as in Example 1, but
the blister packages are originating. In this
case, the adjusted value of the originating
blister packages would not be included as
part of the VNM of good C under the build-
down method. However, if the United States
importer had used the build-up method, RVC
= (VOM/AV) x 100 (see § 10.454(b)), the
adjusted value of the blister packaging would
be included as part of the VOM, value of
originating material.

§10.462 Packing materials and containers
for shipment.

(a) Packing materials and containers
for shipment, as defined in § 10.450(m),
are to be disregarded in determining
whether the non-originating materials
used in the production of the good
undergo an applicable change in tariff
classification set out in General Note
26(n), HTSUS. Accordingly, such
materials and containers do not have to
undergo the applicable change in tariff
classification even if they are non-
originating.

(b) Packing materials and containers
for shipment, as defined in § 10.450(m),
are to be disregarded in determining the
regional value content of a good
imported into the United States.
Accordingly, in applying either the
build-down or build-up method for
determining the regional value content
of the good imported into the United
States, the value of such packing
materials and containers for shipment
(whether originating or non-originating)
is disregarded and not included in AV,
adjusted value, VNM, value of non-
originating materials, or VOM, value of
originating materials.

Example. Chilean Producer A produces
good C. Producer A ships good C to the
United States in a shipping container which
it purchased from Company B in Chile. The
shipping container is originating. The value
of the shipping container determined under
section §10.455(a)(2) is $3. Good C is subject
to a regional value content requirement. The
transaction value of good C is $100, which
includes the $3 shipping container. The U.S.
importer decides to use the build-up method,
RVC = (VOM/AV) x 100 (see § 10.454(b)), in
determining whether good C satisfies the
regional value content requirement. In
determining the AV, adjusted value, of good
C imported into the U.S., paragraph (b) of
this section requires a $3 deduction for the
value of the shipping container. Therefore,
the AV is $97 ($100-$3). In addition, the
value of the shipping container is

disregarded and not included in the VOM,
value of originating materials.

§10.463 Transit and transshipment.

(a) General. A good will not be
considered an originating good by
reason of having undergone production
that occurs entirely in the territory of
Chile, the United States, or both, that
would enable the good to qualify as an
originating good if subsequent to that
production the good undergoes further
production or any other operation
outside the territories of Chile and the
United States, other than unloading,
reloading, or any other process
necessary to preserve the good in good
condition or to transport the good to the
territory of Chile or the United States.

(b) Documentary evidence. An
importer making a claim that a good is
originating may be required to
demonstrate, to CBP’s satisfaction, that
no further production or subsequent
operation, other than permitted under
paragraph (a) of this section, occurred
outside the territories of Chile or the
United States. An importer may
demonstrate compliance with this
section by submitting documentary
evidence. Such evidence may include,
but is not limited to, bills of lading,
packing lists, commercial invoices, and
customs entry and exit documents.

Origin Verifications and
Determinations

§10.470 Verification and justification of
claim for preferential treatment.

(a) Verification by CBP. A claim for
preferential treatment made under
§10.410, including any statements or
other information submitted to CBP in
support of the claim, will be subject to
such verification as the port director
deems necessary. In the event that the
port director for any reason is prevented
from verifying the claim, the port
director may deny the claim for
preferential treatment. A verification of
a claim for preferential treatment may
involve, but is not limited to, a review
of:

(1) All records required to be made,
kept, and made available to CBP by the
importer or any other person under part
163 of this chapter;

(2) Documentation and other
information regarding the country of
origin of an article and its constituent
materials, including, but not limited to,
production records, supporting
accounting and financial records,
information relating to the place of
production, the number and
identification of the types of machinery
used in production, and the number of
workers employed in production; and
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(3) Evidence that documents the use
of U.S. or Chilean materials in the
production of the article subject to the
verification, such as purchase orders,
invoices, bills of lading and other
shipping documents, customs import
and clearance documents, and bills of
material and inventory records.

(b) Applicable accounting principles.
When conducting a verification of origin
to which Generally Accepted
Accounting Principles may be relevant,
CBP will apply and accept the Generally
Accepted Accounting Principles
applicable in the country of production.

§10.471 Special rule for verifications in
Chile of U.S. imports of textile and apparel
products.

(a) Procedures to determine whether a
claim of origin is accurate. For the
purpose of determining that a claim of
origin for a textile or apparel good is
accurate, CBP may request that the
government of Chile conduct a
verification, regardless of whether a
claim is made for preferential tariff
treatment. While a verification under
this paragraph is being conducted, CBP
may take appropriate action, as directed
by The Committee for the
Implementation of Textile Agreements
(CITA), which may include suspending
the application of preferential treatment
to the textile or apparel good for which
a claim of origin has been made. If CBP
is unable to make the determination
described in this paragraph within 12
months after a request for a verification,
CBP may take appropriate action with
respect to the textile and apparel good
subject to the verification, and with
respect to similar goods exported or
produced by the entity that exported or
produced the good, if directed by CITA.

(b) Procedures to determine
compliance with applicable customs
laws and regulations of the U.S. For
purposes of enabling CBP to determine
that an exporter or producer is
complying with applicable customs
laws, regulations, and procedures in
cases in which CBP has a reasonable
suspicion that a Chilean exporter or
producer is engaging in unlawful
activity relating to trade in textile and
apparel goods, CBP may request that the
government of Chile conduct a
verification, regardless of whether a
claim is made for preferential tariff
treatment. A “‘reasonable suspicion” for
the purpose of this paragraph will be
based on relevant factual information,
including information of the type set
forth in Article 5.5 of the US-CFTA, that
indicates circumvention of applicable
laws, regulations or procedures
regarding trade in textile and apparel
goods. CBP may undertake or assist in

a verification under this paragraph by
conducting visits in Chile, along with
the competent authorities of Chile, to
the premises of an exporter, producer or
any other enterprise involved in the
movement of textile or apparel goods
from Chile to the United States. While
a verification under this paragraph is
being conducted, CBP may take
appropriate action, as directed by CITA,
which may include suspending the
application of preferential tariff
treatment to the textile and apparel
goods exported or produced by the
Chilean entity where the reasonable
suspicion of unlawful activity relates to
those goods. If CBP is unable to make
the determination described in this
paragraph within 12 months after a
request for a verification, CBP may take
appropriate action with respect to any
textile or apparel goods exported or
produced by the entity subject to the
verification, if directed by CITA.

(c) Assistance by CBP to Chilean
authorities. CBP may undertake or assist
in a verification under this section by
conducting visits in Chile, along with
the competent authorities of Chile, to
the premises of an exporter, producer or
any other enterprise involved in the
movement of textile or apparel goods
from Chile to the United States.

(d) Treatment of documents and
information provided to CBP. Any
production, trade and transit documents
and other information necessary to
conduct a verification under this
section, provided to CBP by the
government of Chile consistent with the
laws, regulations, and procedures of
Chile, will be considered confidential as
provided for in Article 5.6 of the US-
CFTA.

(e) Notification to Chile. Prior to
commencing appropriate action under
paragraph (a) or (b) of this section, CBP
will notify the government of Chile. CBP
may continue to take appropriate action
under paragraph (a) or (b) of this section
until it receives information sufficient to
enable it to make the determination
described in paragraphs (a) and (b) of
this section.

(f) Retention of authority by CBP. If
CBP requests a verification before Chile
fully implements its obligations under
Article 3.21 of the US-CFTA, the
verification will be conducted
principally by CBP, including through
means described in paragraphs (a) and
(b) of this section. CBP retains the
authority to exercise its rights under
paragraphs (a) and (b) of this section.

§10.472 Verification in the United States
of textile and apparel goods.

(a) Procedures to determine whether a
claim of origin is accurate. CBP will

endeavor, at the request of the
government of Chile, to conduct a
verification for the purpose of
determining that a claim of origin for a
textile or apparel good is accurate. A
verification will be conducted under
this paragraph regardless of whether a
claim is made for preferential tariff
treatment. If the government of Chile is
unable to make the determination
described in this paragraph within 12
months after a request for a verification,
Chile may take appropriate action with
respect to the textile and apparel good
subject to the verification, and with
respect to similar goods exported or
produced by the entity that exported or
produced the good.

(b) Procedures to determine
compliance with applicable customs
laws and regulations of Chile. CBP will
endeavor to conduct a verification at the
request of the government of Chile for
purposes of enabling Chile to determine
that the U.S. exporter or producer is
complying with applicable customs
laws, regulations, and procedures, if
Chile has a reasonable suspicion that a
U.S. exporter or producer is engaging in
unlawful activity relating to trade in
textile and apparel goods. A verification
will be conducted under this paragraph
regardless of whether a claim is made
for preferential tariff treatment. A
“reasonable suspicion” for the purpose
of this paragraph will be based on
relevant factual information, including
information of the type set forth in
Article 5.5 of the US-CFTA, that
indicates circumvention of applicable
laws, regulations or procedures
regarding trade in textile and apparel
goods. If the government of Chile is
unable to make the determination
described in this paragraph within 12
months after a request for a verification,
it may take action as permitted under its
laws with respect to any textile or
apparel goods exported or produced by
the entity subject to the verification.

(c) Visits by CBP. CBP may conduct
visits to the premises of a U.S. exporter
or producer or any other enterprise
involved in the movement of textile or
apparel goods from the United States to
Chile in order to undertake or assist in
a verification pursuant to paragraphs (a)
and (b) of this section.

(d) Initiation of verification by CBP.
CBP may conduct, on its own initiative,
a verification for the purpose of
determining that a claim of origin for a
textile or apparel good is accurate.

(e) Treatment of documents and
information. CBP will endeavor to
provide to the government of Chile,
consistent with U.S. laws, regulations,
and procedures, production, trade, and
transit documents and other information
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necessary to conduct a verification
under paragraphs (a) and (b) of this
section. Such information will be
considered confidential as provided for
in Article 5.6 of the US-CFTA.

§10.473 Issuance of negative origin
determinations.

If CBP determines, as a result of an
origin verification initiated under this
section, that the good which is the
subject of the verification does not
qualify as an originating good, it will
issue a written determination that sets
forth the following:

(a) A description of the good that was
the subject of the verification together
with the identifying numbers and dates
of the export and import documents
pertaining to the good;

(b) A statement setting forth the
findings of fact made in connection with
the verification and upon which the
determination is based;

(c) With specific reference to the rules
applicable to originating goods as set
forth in General Note 26, HTSUS, and
in the “Rules of Origin” heading under
this subpart, the legal basis for the
determination; and,

(d) A notice of intent to deny
preferential tariff treatment on the good
which is the subject of the
determination.

§10.474 Repeated false or unsupported
preference claims.

Where CBP finds indications of a
pattern of conduct by an importer of
false or unsupported representations
that a good imported into the United
States qualifies as originating, CBP may
deny subsequent claims for preferential
tariff treatment on identical goods
imported by that person until
compliance with the rules applicable to
originating goods as set forth in General
Note 26, HTSUS is established to the
satisfaction of CBP.

Penalties

§10.480 General.

Except as otherwise provided in this
subpart, all criminal, civil or
administrative penalties which may be
imposed on U.S. importers, exporters
and producers for violations of the
customs and related laws and
regulations will also apply to U.S.
importers, exporters and producers for
violations of the laws and regulations
relating to the US-CFTA.

§10.481 Corrected declaration by
importers.

A U.S. importer who makes a
corrected declaration under § 10.410(b)
will not be subject to civil or
administrative penalties for having

made an incorrect declaration, provided
that the corrected declaration was
voluntarily made.

§10.482 Corrected certifications of origin
by exporters or producers.

Civil or administrative penalties
provided for under the U.S. customs
laws and regulations will not be
imposed on an exporter or producer in
the United States who voluntarily
provides written notification pursuant
to § 10.430(b) with respect to the making
of an incorrect certification.

§10.483 Framework for correcting
declarations and certifications.

(a) “Voluntarily” defined. For
purposes of this subpart, the making of
a corrected declaration or the providing
of written notification of an incorrect
certification will be deemed to have
been done voluntarily if:

(1) Done before the commencement of
a formal investigation; or

(2) Done before any of the events
specified in § 162.74(i) of this part have
occurred; or

(3) Done within 30 calendar days after
either the U.S. importer, exporter or
producer had reason to believe that the
declaration or certification was not
correct; and is

(4) Accompanied by a written
statement setting forth the information
specified in paragraph (c) of this
section; and

(5) In the case of a corrected
declaration, accompanied or followed
by a tender of any actual loss of duties
and merchandise processing fees, if
applicable, in accordance with
paragraph (e) of this section.

(b) Cases involving fraud.
Notwithstanding paragraph (a) of this
section, a person who acted
fraudulently in making an incorrect
declaration or certification may not
make a voluntary correction. For
purposes of this paragraph, the term
“fraud” will have the meaning set forth
in paragraph (B)(3) of appendix B to part
171 of this chapter.

(c) Written statement. For purposes of
this subpart, each corrected declaration
or notification of an incorrect
certification must be accompanied by a
written statement which:

(1) Identifies the class or kind of good
to which the incorrect declaration or
certification relates;

(2) In the case of a corrected
declaration, identifies each affected
import transaction, including each port
of importation and the approximate date
of each importation, and in the case of
a notification of an incorrect
certification, identifies each affected
exportation transaction, including each

port of exportation and the approximate
date of each exportation. A U.S.
producer who provides written
notification that certain information in a
certification of origin is incorrect and
who is unable to identify the specific
export transactions under this paragraph
must provide as much information
concerning those transactions as the
producer, by the exercise of good faith
and due diligence, is able to obtain;

(3) Specifies the nature of the
incorrect statements or omissions
regarding the declaration or
certification; and

(4) Sets forth, to the best of the
person’s knowledge, the true and
accurate information or data which
should have been covered by or
provided in the declaration or
certification, and states that the person
will provide any additional pertinent
information or data which is unknown
at the time of making the corrected
declaration or certification within 30
calendar days or within any extension
of that 30-day period as CBP may permit
in order for the person to obtain the
information or data.

(d) Substantial compliance. For
purposes of this section, a person will
be deemed to have voluntarily corrected
a declaration or certification even
though that person provides corrected
information in a manner which does not
conform to the requirements of the
written statement specified in paragraph
(c) of this section, provided that:

(1) CBP is satisfied that the
information was provided before the
commencement of a formal
investigation; and

(2) The information provided
includes, orally or in writing,
substantially the same information as
that specified in paragraph (c) of this
section.

(e) Tender of actual loss of duties. A
U.S. importer who makes a corrected
declaration must tender any actual loss
of duties at the time of making the
corrected declaration, or within 30
calendar days thereafter, or within any
extension of that 30-day period as CBP
may allow in order for the importer to
obtain the information or data necessary
to calculate the duties owed.

(f) Applicability of prior disclosure
provisions. Where a person fails to meet
the requirements of this section because
the correction of the declaration or the
written notification of an incorrect
certification is not considered to be
done voluntarily as provided in this
section, that person may nevertheless
qualify for prior disclosure treatment
under 19 U.S.C. 1592(c)(4) and § 162.74
of this chapter.
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Goods Returned After Repair or
Alteration

§10.490 Goods re-entered after repair or
alteration in Chile.

(a) General. This section sets forth the
rules which apply for purposes of
obtaining duty-free treatment on goods
returned after repair or alteration in
Chile as provided for in subheadings
9802.00.40 and 9802.00.50, HTSUS.
Goods returned after having been
repaired or altered in Chile, whether or
not pursuant to a warranty, are eligible
for duty-free treatment, provided that
the requirements of this section are met.
For purposes of this section, ‘“repairs or
alterations” means restoration, addition,
renovation, re-dyeing, cleaning, re-
sterilizing, or other treatment which
does not destroy the essential
characteristics of, or create a new or
commercially different good from, the
good exported from the United States.

(b) Goods not eligible for treatment.
The duty-free treatment referred to in
paragraph (a) of this section will not
apply to goods which, in their condition
as exported from the United States to
Chile, are incomplete for their intended
use and for which the processing
operation performed in Chile constitutes
an operation that is performed as a
matter of course in the preparation or
manufacture of finished goods.

(c) Documentation. The provisions of
§10.8(a), (b), and (c) of this part, relating
to the documentary requirements for
goods entered under subheading
9802.00.40 or 9802.00.50, HTSUS, will
apply in connection with the entry of
goods which are returned from Chile
after having been exported for repairs or
alterations and which are claimed to be
duty free.

PART 24—CUSTOMS FINANCIAL AND
ACCOUNTING PROCEDURE

m 12. The general authority citation for
part 24 is revised, and the specific

authority for § 24.23 continues, to read as
follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 58a—58c,
66, 1202 (General Note 3(i), Harmonized
Tariff Schedule of the United States) 1505,
1520, 1624; 26 U.S.C. 4461, 4462; 31 U.S.C.
9701; Public Law 107—296, 116 Stat. 2135 (6
U.S.C. 1 et seq.).

* * * * *

Section 24.23 also issued under 19 U.S.C.
3332
* * * * *

m 13. Section 24.23 is amended by
adding paragraphs (c)(6) and (c)(7) to
read as follows:

§24.23 Fees for processing merchandise.
* * * * *
* * %

(c

(6) [Reserved]

(7) The ad valorem fee, surcharge, and
specific fees provided under paragraphs
(b)(1) and (b)(2)(i) of this section will
not apply to goods that qualify as
originating goods under § 202 of the
United States-Chile Free Trade
Agreement Implementation Act (see also
General Note 26, HTSUS) that are
entered, or withdrawn from warehouse
for consumption, on or after January 1,
2004.

PART 162—INSPECTION, SEARCH,
AND SEIZURE

m 14. The authority citation for part 162
continues to read in part as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66,
1592, 1593a, 1624.

* * * * *

m 15. Section 162.0 is amended by
adding a sentence at the end to read as
follows:

§162.0 Scope.

* * * Additional provisions
concerning records maintenance and
examination applicable to U.S.
importers, exporters and producers
under the U.S.-Chile Free Trade
Agreement are contained in Part 10,
Subpart H of this chapter.

PART 163—RECORDKEEPING

m 16. The authority citation for part 163
continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66,
1484, 1508, 1509, 1510, 1624.

* * * * *

m 17. Section 163.1(a)(2) is amended by
re-designating paragraph (a)(2)(vi) as
(a)(2)(vii) and adding a new paragraph
(a)(2)(vi) to read as follows:

§163.1 Definitions.

* * * * *
(a) EEE
(2) * * %

(vi) The completion and signature of
a Chile FTA certification of origin and
any other supporting documentation
pursuant to the United States-Chile Free

Trade Agreement.
* * * * *

m 18. The Appendix to part 163 is
amended by adding a new listing under
section IV in numerical order to read as
follows:

Appendix to Part 163—Interim (a)(1)(A)
List

V. * * *

§10.410 US-CFTA Certification of origin
and supporting records.

* * * * *

PART 178—APPROVAL OF
INFORMATION COLLECTION
REQUIREMENTS

m 19. The authority citation for part 178
continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 1624; 44
U.S.C. 3501 et seq.

m 20. Section 178.2 is amended by
adding new listings to the table in
numerical order to read as follows:

§178.2 Listing of OMB control numbers.

19 CFR section Description OMBN%O”"‘”
§§10.410 and 10.411 ..coeviveevniene Claim for preferential tariff treatment under the US-Chile Free Trade Agreement ................. 1651-0117

PART 191—DRAWBACK

m 21. The general authority citation for
part 191 is revised to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202
(General Note 3(i), Harmonized Tariff
Schedule of the United States), 1313, 1624.

* * * * *

m 22. Section 191.0 is amended by
adding a sentence at the end to read as
follows:

§191.0 Scope.

* * * Those provisions relating to the
United States-Chile Free Trade
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Agreement are contained in subpart H of
part 10 of this chapter.

Robert C. Bonner,

Commissioner of Customs and Border
Protection.

Approved: February 28, 2005.
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 05-4156 Filed 3—4-05; 8:45 am]
BILLING CODE 4820-02-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301
[TD 9189]
RIN 1545-BA22

Property Exempt From Levy

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Final regulations.

SUMMARY: This document contains the
final regulations relating to property
exempt from levy, which revise
regulations currently published under
Internal Revenue Code section 6334.
The regulation reflects changes made by
the IRS Restructuring and Reform Act of
1998 (the RRA 98) and provides
guidance regarding: (1) Procedures for
obtaining prior judicial approval of
certain principal residence levies; (2) an
exemption from levy for certain
residences in small deficiency cases and
for certain business assets in the
absence of administrative approval or
jeopardy; and (3) the applicable dollar
amounts for certain exemptions. The
regulation also reflects changes made by
the Taxpayer Relief Act of 1997, which
permits levy on certain specified
payments with the prior approval of the
Secretary.

DATES: Effective Date: These regulations
are effective March 7, 2005.

FOR FURTHER INFORMATION CONTACT:
Robin Ferguson at (202) 622-3610 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

This document contains a final
regulation amending the Procedure and
Administration Regulations (26 CFR
part 301) under section 6334 of the
Internal Revenue Code of 1986 (Code).
The final regulation provides guidance
reflecting the amendments to section
6334 made by RRA 98 (Public Law 105—
206), and the Taxpayer Relief Act of
1997 (Public Law 105-34)(TRA 97). A
notice of proposed rulemaking (REG—

140378-01) was published in the
Federal Register on August 19, 2003 (68
FR 49729). No written comments were
received from the public in response to
the notice of proposed rulemaking. No
public hearing was requested,
scheduled or held. This final regulation
adopts the provisions of the notice of
proposed rulemaking with no changes.

Comments on the Proposed Regulation
None.

Modifications of the Proposed
Regulation

None.

Special Analyses

It has been determined that this
regulation is not a significant regulatory
action as defined in Executive Order
12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) and the Regulatory
Flexibility Act (5 U.S.C. chapter 6) do
not apply to this regulation, and,
therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Code, the notice
of proposed rulemaking preceding this
regulation was submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business, and no
comments were received.

Drafting Information

The principal author of the final
regulation is Robin Ferguson of the
Office of Associate Chief Counsel,
Procedure and Administration
(Collection, Bankruptcy and
Summonses Division).

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

m Accordingly, 26 CFR part 301 is
amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

m Paragraph 1. The authority citation for
part 301 continues to read, in part, as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 301.6334—1 is amended
as follows:

m 1. Paragraphs (a)(2), (a)(3), (a)(8),
(a)(13), (d), (e), and (f) are revised.

m 2. Paragraphs (g) and (h) are added.

The revisions and additions read as
follows:

§301.6334-1
(a) * *x %
(2) Fuel, provisions, furniture, and

personal effects. So much of the fuel,

provisions, furniture, and personal
effects in the taxpayer’s household, and
of the arms for personal use, livestock,
and poultry of the taxpayer, that does
not exceed $6,250 in value.

(3) Books and tools of a trade,
business or profession. So many of the
books and tools necessary for the trade,
business, or profession of an individual
taxpayer as do not exceed in the
aggregate $3,125 in value.

* * * * *

Property exempt from levy.

(8) Judgments for support of minor
children. If the taxpayer is required
under any type of order or decree
(including an interlocutory decree or a
decree of support pendente lite) of a
court of competent jurisdiction, entered
prior to the date of levy, to contribute
to the support of that taxpayer’s minor
children, so much of that taxpayer’s
salary, wages, or other income as is
necessary to comply with such order or
decree. The taxpayer must establish the
amount necessary to comply with the
order or decree. The Service is not
required to release a levy until such
time as it is established that the amount
to be released from levy actually will be
applied in satisfaction of the support
obligation. The Service may make
arrangements with a delinquent
taxpayer to establish a specific amount
of such taxpayer’s salary, wage, or other
income for each pay period that shall be
exempt from levy, for purposes of
complying with a support obligation. If
the taxpayer has more than one source
of income sufficient to satisfy the
support obligation imposed by the order
or decree, the amount exempt from levy,
at the discretion of the Service, may be
allocated entirely to one salary, wage or
source of other income or be
apportioned between the several
salaries, wages, or other sources of
income.

* * * * *

(13) Residences exempt in small
deficiency cases and principal
residences and certain business assets
exempt in absence of certain approval
or jeopardy—(i) Residences in small
deficiency cases. If the amount of the
levy does not exceed $5,000, any real
property used as a residence of the
taxpayer or any real property of the
taxpayer (other than real property which
is rented) used by any other individual
as a residence.

(ii) Principal residences and certain
business assets. Except to the extent



10886 Federal Register/Vol.

70, No. 43/Monday, March 7, 2005/Rules and Regulations

provided in section 6334(e), the
principal residence (within the meaning
of section 121) of the taxpayer and
tangible personal property or real
property (other than real property which
is rented) used in the trade or business
of an individual taxpayer.

* * * * *

(d) Levy allowed on principal
residence. The Service will seek
approval, in writing, by a judge or
magistrate of a district court of the
United States prior to levy of property
that is owned by the taxpayer and used
as the principal residence of the
taxpayer, the taxpayer’s spouse, the
taxpayer’s former spouse, or the
taxpayer’s minor child.

(1) Nature of judicial proceeding. The
Government will initiate a proceeding
for judicial approval of levy on a
principal residence by filing a petition
with the appropriate United States
District Court demonstrating that the
underlying liability has not been
satisfied, the requirements of any
applicable law or administrative
procedure relevant to the levy have been
met, and no reasonable alternative for
collection of the taxpayer’s debt exists.
The petition will ask the court to issue
to the taxpayer an order to show cause
why the principal residence property
should not be levied and will also ask
the court to issue a notice of hearing.

(2) The taxpayer will be granted a
hearing to rebut the Government’s prima
facie case if the taxpayer files an
objection within the time period
required by the court raising a genuine
issue of material fact demonstrating that
the underlying tax liability has been
satisfied, that the taxpayer has other
assets from which the liability can be
satisfied, or that the Service did not
follow the applicable laws or
procedures pertaining to the levy. The
taxpayer is not permitted to challenge
the merits underlying the tax liability in
the proceeding. Unless the taxpayer files
a timely and appropriate objection, the
court would be expected to enter an
order approving the levy of the
principal residence property.

(3) Notice letter to be issued to certain
family members. If the property to be
levied is owned by the taxpayer but is
used as the principal residence of the
taxpayer’s spouse, the taxpayer’s former
spouse, or the taxpayer’s minor child,
the Government will send a letter to
each such person providing notice of
the commencement of the proceeding.
The letter will be addressed in the name
of the taxpayer’s spouse or ex-spouse,
individually or on behalf of any minor
children. If it is unclear who is living in
the principal residence property and/or

what such person’s relationship is to the
taxpayer, a letter will be addressed to
“Occupant”. The purpose of the letter is
to provide notice to the family members
that the property may be levied. The
family members may not be joined as
parties to the judicial proceeding
because the levy attaches only to the
taxpayer’s legal interest in the subject
property and the family members have
no legal standing to contest the
proposed levy.

(e) Levy allowed on certain business
assets. The property described in
section 6334(a)(13)(B)(ii) shall not be
exempt from levy if—

(1) An Area Director of the Service
personally approves (in writing) the
levy of such property; or

(2) The Secretary finds that the
collection of tax is in jeopardy. An Area
Director may not approve a levy under
paragraph (e)(1) unless the Area Director
determines that the taxpayer’s other
assets subject to collection are
insufficient to pay the amount due,
together with expenses of the
proceeding. When other assets of an
individual taxpayer include permits
issued by a State and required under
State law for the harvest of fish or
wildlife in the taxpayer’s trade or
business, the taxpayer’s other assets also
include future income that may be
derived by such taxpayer from the
commercial sale of fish or wildlife
under such permit.

(f) Levy allowed on certain specified
payments. Any payment described in
section 6331(h)(2)(B) or (C) shall not be
exempt from levy if the Secretary
approves the levy thereon under section
6331(h).

(g) Inflation adjustment. For any
calendar year beginning after 1999, each
dollar amount referred to in paragraphs
(a)(2) and (3) of this section will be
increased by an amount equal to the
dollar amount multiplied by the cost-of-
living adjustment determined under
section 1(f)(3) for the calendar year
(using the language ‘“‘calendar year
1998” instead of “calendar year 1992”
in section 1(f)(3)(B)). If any dollar
amount as adjusted is not a multiple of
$10, the dollar amount will be rounded
to the nearest multiple of $10 (rounding
up if the amount is a multiple of $5).

(h) Effective date. This section is
generally effective with respect to levies
made on or after July 1, 1989. However,
any reasonable attempt by a taxpayer to
comply with the statutory amendments
addressed by the regulations in this
section prior to February 21, 1995, will
be considered as meeting the
requirements of the regulations in this
section. In addition, paragraph (a)(11)(i)
of this section is applicable with respect

to levies issued after December 31, 1996.
Paragraphs (a)(2), (a)(3), (a)(8), (a)(13),
(d), (e), (f), (g) and (h) of this section
apply as of March 7, 2005.

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

Approved: February 15, 2005.
Eric Solomon,

Acting Deputy Assistant Secretary of the
Treasury.

[FR Doc. 05—4383 Filed 3—4—05; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF JUSTICE

28 CFR Part 28

[Docket No. OAG 108; A.G. Order No. 2753—
2005]

RIN 1105-AB09

DNA Sample Collection From Federal
Offenders Under the Justice for All Act
of 2004

AGENCY: Department of Justice, Office of
the Attorney General.

ACTION: Corrections to interim rule.

SUMMARY: This document contains
corrections to the interim rule published
Monday, January 31, 2005, at 70 FR
4763, relating to DNA sample collection
from federal offenders under the Justice
for All Act of 2004. These corrections
conform the references in the preamble
to the actual paragraph designations in
§28.2(b)(3) and also correct a
typographical error.

DATES: Effective March 7, 2005.

FOR FURTHER INFORMATION CONTACT:
David J. Karp, Senior Counsel, Office of
Legal Policy, Room 4509, Main Justice
Building, 950 Pennsylvania Avenue,
NW., Washington, DC 20530.

SUPPLEMENTARY INFORMATION: The
interim rule that is the subject of these
corrections implements section 203(b)
of Pub. L. 108—405, the Justice for All
Act of 2004. The rule amends 28 CFR
28.2 to reflect the expansion of the class
of federal offenses, conviction for which
results in the collection of DNA samples
from the offenders, to include all
felonies.

Corrections:

1. On page 4765, in the second
column, in the second full paragraph, in
the eighteenth line, “28.2(a)(1)’s” is
deleted and ““28.2(b)(1)’s” is added in
lieu thereof.

2. On page 4765, in the third column,
in the first paragraph, in the sixteenth
line, “(b)(3)(A)” is deleted and
“(b)(3)(1)” is added in lieu thereof.
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3. On page 4765, in the third column,
in the first paragraph, in the thirty-first
line, “(b)(3)(A)” is deleted and
“(b)(3)(1)” is added in lieu thereof.

4. On page 4765, in the third column,
in the second paragraph, in the fifth
line, “(b)(3)(A)” is deleted and
“(b)(3)(1)” is added in lieu thereof.

5. On page 4766, in the first column,
in the first full paragraph, in the first
line, “(b)(3)(B)” is deleted and
“(b)(3)(ii)” is added in lieu thereof.

6. On page 4766, in the first column,
in the first full paragraph, in the
fifteenth line, “(b)(3)(B)” is deleted and
“(b)(3)(ii)” is added in lieu thereof.

7. On page 4766, in the first column,
in the second full paragraph, in the
eighteenth line, “(b)(3)(I)”’ is deleted
and “(b)(3)(ix)” is added in lieu thereof.

Rosemary Hart,

Federal Register Liaison Officer.

[FR Doc. 05-4303 Filed 3—4—05; 8:45 am|]
BILLING CODE 4410-19-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[CGD05-04-196]

RIN 1625-AA08

Special Local Regulations for Marine
Events; Severn River, College Creek,

Weems Creek and Carr Creek,
Annapolis, MD

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is amending
the special local regulations at 33 CFR
100.518, established for marine events
held annually in the Severn River,
Annapolis, Maryland by publishing the
name of the events, the dates and
modifying the boundaries of the
regulated area. The marine events
included in this rule include the Safety
at Sea Seminar, U.S. Naval Academy
crew races and the Blue Angels air
show. This rule is intended to restrict
vessel traffic in portions of the Severn
River during the period of these marine
events and is necessary to provide for
the safety of life on navigable waters
during the event.

DATES: This rule is effective April 6,
2005.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket (CGD05-04—-196) and are

available for inspection or copying at
Commander (oax), Fifth Coast Guard
District, 431 Crawford Street,
Portsmouth, Virginia 23704-5004, Room
119, between 9 a.m. and 2 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Dennis M. Sens, Project Manager,
Auxiliary and Recreational Boating
Safety Branch, at (757) 398—6204.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On December 7, 2004, we published
a notice of proposed rulemaking
(NPRM) entitled Special Local
Regulations for Marine Events; Severn
River, College Creek, Weems Creek and
Carr Creek, Annapolis, MD in the
Federal Register (69 FR 234). We
received no letters commenting on the
proposed rule. No public meeting was
requested, and none was held.

Background and Purpose

The regulations at 33 CFR 100.518 are
enforced annually for the duration of
each marine event listed in paragraph
(c) of §100.518, U.S. Naval Academy
marine events. Paragraph (c) of
§100.518 lists the enforcement dates for
the Safety at Sea Seminar on the last
Saturday of March, the U.S. Naval
Academy crew races on the third and
fourth Saturday of April, and the third
Friday in May, and the Blue Angels air
show on the last Tuesday and
Wednesday in May. Notice of exact
time, date and location of the event will
be published in the Federal Register
prior to the event. The northwest and
southeast boundaries of the regulated
area in section 100.518 will be extended
approximately 1200 yards to
accommodate the aerobatic
maneuvering area for the air show and
encompass the rowing course for Naval
Academy crew races. The U.S. Naval
Academy who is the sponsor for all of
these events intends to hold them
annually.

Discussion of Comments and Changes

No comments were received in
response to the notice of proposed
rulemaking (NPRM) published in the
Federal Register. Accordingly, the Coast
Guard is establishing special local
regulations on specified waters of the
Severn River, College Creek, Weems
Creek and Carr Creek. Since no
comments were received, no changes to
this regulation were made.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not

require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. The effect of this
action merely establishes the dates on
which the existing regulations would be
in effect and modifies the boundaries of
the regulated area and does not impose
any new restrictions on vessel traffic.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule does not
have a significant economic impact on
a substantial number of small entities.
This rule may effect the following
entities, some of which might be small
entities: the owners or operators of
vessels intending to transit or anchor in
a portion of the Severn River during the
event.

This rule does not have a significant
economic impact on a substantial
number of small entities for the
following reasons. This rule merely
establishes the dates on which the
existing regulations will be in effect and
modify the boundaries of the regulated
area and will not impose any new
restrictions on vessel traffic.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offered to assist small entities
in understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. If the rule affects your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the address
listed under ADDRESSES. The Coast
Guard will not retaliate against small
entities that question or complain about
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this rule or any policy or action of the
Coast Guard.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule does not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health

Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f1), and

have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(h), of the
Instruction, from further environmental
documentation. Special local
regulations issued in conjunction with a
regatta or marine event permit are
specifically excluded from further
analysis and documentation under that
section.

Under figure 2—1, paragraph (34)(h),
of the Instruction, an ‘“Environmental
Analysis Check List” and a “Categorical
Exclusion Determination” are not
required for this rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100-SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; Department of
Homeland Security Delegation No. 0170.1.

m 2.In §100.518, revise the section
heading, paragraph (a)(1), and paragraph
(c), to read as follows:

§100.518 Severn River, College Creek,
Weems Creek and Carr Creek, Annapolis,
Maryland.

(a)(1) Regulated area. The regulated
area is established for the waters of the
Severn River from shoreline to
shoreline, bounded to the northwest by
the Route 50 fixed highway bridge and
bounded to the southeast by a line
drawn from the Naval Academy Light at
latitude 38°58739.5” N, longitude
076°28’49” W thence to Greenbury Point
at latitude 38°58’29” N, longitude
076°27°16” W. All coordinates reference
Datum NAD 1983.

* * * * *

(c) Effective period. (1) This section is
effective during, and 30 minutes before
each of the following annual events:

(i) Safety at Sea Seminar, held on the
last Saturday in March;

(ii) Naval Academy Crew Races, held
on the third and fourth Saturday in
April and the third Friday in May; and

(iii) Blue Angels Air Show, held on
the last Tuesday and Wednesday in
May.

(2) The Commander, Fifth Coast
Guard District will publish a notice in
the Federal Register and the Fifth Coast



Federal Register/Vol.

70, No. 43/Monday, March 7, 2005/Rules and Regulations

10889

Guard District Local Notice to Mariners
announcing the specific event dates and

times.
* * * * *

Dated: February 14, 2005.
Sally Brice-O’Hara,

Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. 05—4299 Filed 3—4-05; 8:45 am|]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[CGD07-05-010]

RIN 1625-AA08

Special Local Regulations; Rowing

Regattas, Indian Creek, Miami Beach,
FL

AGENCY: Coast Guard, DHS.

ACTION: Temporary final rule; request for
comments.

SUMMARY: The Coast Guard is
establishing temporary special local
regulations for several rowing regattas
on Indian Creek, in the vicinity of the
63rd Street Bridge, Miami Beach,
Florida. This rule is necessary to insure
the safety of life of participants and
spectators in the regatta area. This rule
is intended to restrict vessels from
entering the regulated area during the
events unless specifically authorized by
the Captain of the Port, Miami, Florida,
or his designated representative. The
rule further prohibits anchoring or
mooring in the regulated area during the
events.

DATES: This rule is effective from 8 a.m.
on March 6, 2005 through 2 p.m. on
April 29, 2005.

ADDRESSES: Documents indicated in the
preamble as being available in the
docket, are part of docket [CGD07-05—
010] and are available for inspection or
copying at Coast Guard Sector Miami,
100 MacArthur Causeway, Miami
Beach, FL 33139 between 8 a.m. and
4:30 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
BMC D. Vaughn or BMC R. Terrell,
Coast Guard Sector Miami, Florida, at
(305) 535-4317.

SUPPLEMENTARY INFORMATION:
Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the

Coast Guard finds that good cause exists
for not publishing an NPRM. One
sponsor of the event was unable to
provide complete information about the
event until January 31, 2005, and this
did not allow enough time for an NPRM
and a comment period. Delaying this
rule would be contrary to the public
interest as the special local regulations
are needed to ensure the safety of
spectators and regatta participants
during the event, and immediate action
is necessary to prevent possible loss of
life or property.

Under 5 U.S.C. 553(d)(3), for the same
reasons articulated in the preceding
paragraph, the Coast Guard finds that
good cause exists for making this rule
effective less than 30 days after
publication in the Federal Register.

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking [CGD07-05-010],
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 82 by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments received and may change the
rule in view of them.

Background and Purpose

Miami Beach Watersports Center, Inc.
and the University of Miami are
separately sponsoring several rowing
regattas on March 6, March 12, and
April 29, 2005 from 8 a.m. until 2 p.m.
These regattas share a common regatta
area on Indian Creek in Miami Beach,
Florida. The regatta area extends from 1
nm south of the 63rd Street Bridge to
the entrance of Surprise Lake, Miami
Beach, Florida. The race organizers
anticipate 200 participants. Event races
will take place to one side of the
waterway and participant vessels will
use the other side of the waterway to
return along the length of the racecourse
once each race is complete. Recreational
vessels and fishing vessels normally
operate in the waters being regulated.
This rule is required to provide for the
safety of life on navigable waters
because of the inherent dangers
associated with rowing races and
dangers imposed by non-participant
vessels. The rule prohibits non-
participant vessels from entering the
regulated race area on Indian Creek,

Miami Beach, Florida during the event
unless authorized by the Captain of the
Port, Miami, Florida, or his designated
representative. Anchoring and mooring
within the regulated area will also be
prohibited.

Discussion of Rule

The special local regulations for this
event prohibit non-participant vessels
from entering the regulated area unless
authorized by the Coast Guard Captain
of the Port or his designated
representative.

The regulated area encompasses all
waters of Indian Creek from one
nautical mile south of the 63rd Street
Bridge to the entrance of Surprise Lake.
No anchoring will be permitted in the
regulated area.

This rule will be effective from 8 a.m.
on March 6, 2005 through 2 p.m. on
April 29, 2005 to cover all three crew
regattas, however the regulated area will
only be enforced from 8 a.m. to 2 p.m.
on each of the event dates of March 6,
March 12 and April 29, 2005.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. This event is a
stationary event, and the regulated area
will only be enforced for approximately
6 hours on each event day (March 6,
March 12, and April 29) during which
non-participant vessels will still be
allowed to transit the area with
permission of the Capt of the Port,
Miami or his designated representative.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.
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The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.
This rule may affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit or anchor in
the regulated area from 8 a.m. to 2 p.m.
on March 6, March 12, and April 29,
2005. These special local regulations
will not have a significant economic
impact on a substantial number of small
entities for the following reasons: The
regulated area will only be enforced for
approximately 6 hours on each of the
three event days at a time of day when
vessel traffic is low. Vessel traffic will
still be allowed to transit the regulated
area with the permission of the Captain
of the Port, Miami or his designated
representative.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking process. If
the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the persons
listed under FOR FURTHER INFORMATION
for assistance in understanding this
rule.

Small business may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734—3247).

Collection of Information

This rule would call for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have

determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule would not result in
such an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule would not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office

of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(h), of the
Instruction, from further environmental
documentation. As special local
regulations established in conjunction
with a regatta, this rule fits within
paragraph (34)(h). Under figure 2—1,
paragraph (34)(h), of the Instruction, an
“Environmental Analysis Check List”
and a “Categorical Exclusion
Determination” are not required for this
rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

m For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; Department of
Homeland Security Delegation No. 0170.1.
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m 2. From 8 a.m. on March 6, 2005
through 2 p.m. on April 29, 2005 add
temporary § 100.T07-010 to read as
follows:

100.T-07-010 2005 Special Local
Regulations; Rowing Regattas; Indian
Creek, Miami Beach, FL

(a) Regulated area. (1) The regulated
area encompasses all waters from shore
to shore, located on Indian Creek from
one nautical mile south of the 63rd
Street Bridge to the entrance of Surprise
Lake, Miami Beach, Florida.

(2) Races will be conducted on the
western side of the regulated area with
race participants returning along the
length of the racecourse via the eastern
side of the regulated area.

(b) Regulations. In accordance with
§100.35 of this part, all vessels and
persons are prohibited from anchoring,
mooring, or entering into the regulated
area unless authorized by the Coast
Guard Captain of the Port, Miami,
Florida or his designated representative.
Persons desiring to enter into or transit
the regulated area may seek permission
from the Captain of the Port of Miami
via telephone, at (305) 535—8701, or
from his designated representative on-
scene. All persons and vessels within
the regulated area must comply with the
instructions of the Captain of the Port or
his designated representative.

(c) Definitions. Designated
representative means Coast Guard Patrol
Commanders including Coast Guard
coxswains, petty officers and other
officers operating Coast Guard vessels,
and federal, state, and local officers
designated by or assisting the Captain of
the Port (COTP), Miami, Florida, in the
enforcement of the special local
regulations.

(d) Enforcement period. This section
will be enforced from 8 a.m. to 2 p.m.
on March 6, March 12, and April 29,
2005.

Dated: February 16, 2005.

W.E. Justice,

Captain, U.S. Coast Guard, Acting
Commander, Seventh Coast Guard District.

[FR Doc. 05—4294 Filed 3—4—05; 8:45 am|]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62
[R04—-OAR-2004-TN—0003-200428(a); FRL—
7881-7]

Approval and Promulgation of State
Plan for Designated Facilities and
Pollutants; Nashville, TN

AGENCY: Environmental Protection
Agency (EPA).
ACTION : Direct final rule.

SUMMARY: The United States
Environmental Protection Agency is
approving the section 111(d) /129 plan
submitted by Tennessee for the
Pollution Control District (PCD) of the
Metro Public Health Department for
Nashville/Davidson County on May 28,
2002, for implementing and enforcing
the Emissions Guidelines (EG)
applicable to existing Commercial and
Industrial Solid Waste Incineration
(CISWI) units that commenced
construction on or before November 30,
1999.

DATES: This direct final rule will be
effective May 6, 2005 unless EPA
receives adverse comments by April 6,
2005. If adverse comments are received,
EPA will publish a timely withdrawal of
the direct final rule in the Federal
Register informing the public that the
rule will not take effect.

ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID No. R0O4—-OAR-2004—
TN-0003, by one of the following
methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

2. Agency Web site: http://
docket.epa.gov/rmepub/ RME, EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Once in the
system, select “quick search,” then key
in the appropriate RME Docket
identification number. Follow the on-
line instructions for submitting
comments.

3. E-mail: Majumder.joydeb@epa.gov.

4. Fax: (404) 562—-9164.

5. Mail: “R04-0OAR-2004-TN-0003,”
Air Toxics Assessment and
Implementation Section, Air Toxics and
Monitoring Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960.

6. Hand Delivery or Courier. Deliver
your comments to: Joydeb Majumder,
Air Toxics and Monitoring Branch 12th

floor, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 a.m. to 4:30 p.m., excluding
federal holidays.

Instructions: Direct your comments to
RME ID No. R04-OAR-2004-TN-0003.
EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
docket.epa.gov/rmepub/, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through RME, regulations.gov,
or e-mail. The EPA RME Web site and
the federal regulations.gov Web site are
“anonymous access”’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through RME or
regulations.gov, your e-mail address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the RME
index at http://docket.epa.gov/rmepub/.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy at the Air Toxics
Assessment and Implementation
Section, Air Toxics and Monitoring
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
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Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the contact listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 am to 4:30
pm, excluding federal holidays.

FOR FURTHER INFORMATION CONTACT:
Melissa Krenzel at (404) 562—9196 or
Joydeb Majumder at (404) 562-9121.

SUPPLEMENTARY INFORMATION:
I. Background

On December 1, 2000, pursuant to
sections 111 and 129 of the Clean Air
Act (Act), EPA promulgated new source
performance standards (NSPS)
applicable to new CISWIs and EG
applicable to existing CISWIs. The
NSPS and EG are codified at 40 CFR
part 60, subparts CCCC and DDDD,
respectively. Subparts CCCC and DDDD
regulate the following: Particulate
matter, opacity, sulfur dioxide,
hydrogen chloride, oxides of nitrogen,
carbon monoxide, lead, cadmium,
arsenic, beryllium, chromium,
hydrocarbons, mercury, and dioxins and
dibenzofurans.

Section 129(b)(2) of the Act requires
States to submit to EPA for approval
State Plans that implement and enforce
the EG. State Plans must be at least as
protective as the EG, and become
Federally enforceable upon approval by
EPA. The procedures for adoption and
submittal of State Plans are codified in
40 CFR part 60, subpart B. EPA
originally promulgated the subpart B
provisions on November 17, 1975. EPA
amended subpart B on December 19,
1995, to allow the subparts developed
under section 129 to include
specifications that supersede the general
provisions in subpart B regarding the
schedule for submittal of State Plans,
the stringency of the emission
limitations, and the compliance
schedules.

This action approves the State Plan
submitted by Tennessee for the PCD for
Nashville/Davidson County to
implement and enforce subpart DDDD,
as it applies to existing CISWI units
only.

II. Discussion

Tennessee submitted to EPA on May
28, 2002, the following in their 111(d)/
129 State Plan for implementing and
enforcing the EG for existing CISWIs
under their direct jurisdiction in
Nashville/Davidson County: Public
Hearings; Inventory of Affected CISWI
Units; Regulation No. 17, “Regulation
For Control of Commercial and

Industrial Solid Waste Incineration
Units”’; Emission Inventories of Affected
CISWI Units; Enforceable Mechanism
for Implementing the EG; Submittal of
Progress Reports to EPA; and
Demonstration of Authority to Carry Out
the Plan.

The approval of the PCD’s Nashville/
Davidson County State Plan is based on
finding that: (1) PCD provided adequate
public notice of public hearings for the
EG for CISWIs, and (2) PCD also
demonstrated legal authority to adopt
emission standards and compliance
schedules to designated facilities;
authority to enforce applicable laws,
regulations, standards, and compliance
schedules, and authority to seek
injunctive relief; authority to obtain
information necessary to determine
whether designated facilities are in
compliance with applicable laws,
regulations, standards, and compliance
schedules, including authority to
require record keeping and to make
inspections and conduct tests of
designated facilities; and authority to
require owners or operators of
designated facilities to install, maintain,
and use emission monitoring devices
and to make periodic reports to the State
on the nature and amount of emissions
from such facilities.

PCD cites the following references for
the legal authority: the Tennessee Code
Annotated (TCA), in 68—-201-115, gives
Metro Public Health Department the
authority to adopt and enforce laws for
the control of air pollution as long as
those laws are not less stringent than
those of the State of Tennessee. Article
10, “Public Health and Hospitals,”
Chapter 1, “Public Health,” Sections
10.101 through 10.104 of the Charter of
the Metropolitan Government empowers
the Board to adopt regulations having
the force of law for the control of air
pollution. The Metropolitan Code of
Laws (MCL), Chapter 10.56, “Air
Pollution Control,” Section 10.56.090,
‘“Board—Powers and Duties” and
Section 10.56.150, ‘“Nuisance
Declared—Injunctive Relief” give the
Board the legal authority to enforce
relevant laws, regulations, standards,
and compliance schedules, and to seek
injunctive relief. MCL Chapter 10.56,
““Air Pollution Control,” Section
10.56.290, “Measurement and Reporting
of Emissions” gives the Board the legal
authority to obtain the necessary
information to determine compliance,
require recordkeeping, make
inspections, and conduct tests and to
require the use of monitors and the
submittal of emission reports.
Tennessee Statute, TCA 10-7-503,
“Records Open to Public Inspection—
Exceptions” and 10-7-504,

“Confidential Records” and MCL,
Section 2.36.130, “Records and
Proceedings—Public Inspection
Authorized When” provide the
authority to make available to the public
any emission data submitted by CISWI
facilities.

An enforcement mechanism is a legal
instrument by which the PCD can
enforce a set of standards and
conditions. PCD has adopted the model
rule from 40 CFR part 60, subpart
DDDD, as Regulation No. 17,
“Regulation for Control of Commercial
and Industrial Solid Waste Incineration
Units which Commenced Construction
On or Before November 30, 1999.”
Therefore, PCD’s mechanism for
enforcing the standards and conditions
of 40 CFR 60, subpart DDDD, is
Regulation No. 17. On the basis of these
statutes and rules of the Metropolitan
Board of Health, the State Plan is
approved as being at least as protective
as the Federal requirements for existing
CISWI units.

PCD adopted all emission standards
and limitations applicable to existing
CISWI units. These standards and
limitations have been approved as being
at least as protective as the Federal
requirements contained in subpart
DDDD for existing CISWT units.

PCD submitted the compliance
schedule for CISWIs under their
jurisdiction in Nashville/Davidson
County. This portion of the Plan has
been reviewed and approved as being at
least as protective as Federal
requirements for existing CISWI units.

PCD submitted an emissions
inventory of all designated pollutants
for CISWTI units under their jurisdiction
in Nashville/Davidson County. This
portion of the Plan has been reviewed
and approved as meeting the Federal
requirements for existing CISWI units.

PCD includes its legal authority to
require owners and operators of
designated facilities to maintain records
and report to their Agency the nature
and amount of emissions and any other
information that may be necessary to
enable their Agency to judge the
compliance status of the facilities in
Appendix 3 of the State Plan. In
Appendix 3, PCD also submits its legal
authority to provide for periodic
inspection and testing and provisions
for making reports of CISWI emissions
data, correlated with emission standards
that apply, available to the general
public.

The State Plan outlines the authority
to meet the requirements of monitoring,
recordkeeping, reporting, and
compliance assurance. This portion of
the Plan has been reviewed and
approved as being at least as protective
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as Federal requirements for existing
CISWI units. PCD will provide progress
reports of plan implementation updates
to the EPA on an annual basis. These
progress reports will include the
required items pursuant to 40 CFR part
60, subpart B. This portion of the plan
has been reviewed and approved as
meeting the Federal requirement for
State Plan reporting. This action
approves the State Plan submitted by
PCD for Nashville/Davidson County to
implement and enforce subpart DDDD,
as it applies to existing CISWI units
only.

II1. Final Action

This action approves the State Plan
submitted by Tennessee for the PCD for
Nashville/Davidson County to
implement and enforce subpart DDDD,
as it applies to existing CISWI units
only. EPA is publishing this rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should adverse comments be filed. This
rule will be effective May 6, 2005
without further notice unless the
Agency receives adverse comments by
April 6, 2005.

If the EPA receives such comments,
then EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period.
Parties interested in commenting should
do so at this time. If no such comments
are received, the public is advised that
this rule will be effective on May 6,
2005 and no further action will be taken
on the proposed rule. Please note that if
we receive adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
we may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

Statutory and Executive Order
Reviews: Under Executive Order 12866
(58 FR 51735, October 4, 1993), this
action is not a “significant regulatory
action”” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May

22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing 111(d)/129 plan
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act. In this
context, in the absence of a prior
existing requirement for the State to use
voluntary consensus standards (VCS),
EPA has no authority to disapprove a
111(d)/129 plan submission for failure
to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a 111(d)/129 plan
submission, to use VCS in place of a
111(d)/129 plan submission that
otherwise satisfies the provisions of the
Clean Air Act. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not

apply. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by May 6, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 62

Environmental protection, Air
pollution control, Intergovernmental
relations, Reporting and recordkeeping
requirements, Sulfur oxides, Waste
treatment and disposal.

Dated: February 11, 2005.

A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

m Chapter], title 40 of the Code of
Federal Regulation is amended as
follows:

PART 62—[AMENDED]

m 1. The authority citation for part 62
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart RR—Tennessee

m 2. Subpart RR is amended by adding an
undesignated center heading and
§62.10630 to read as follows:
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Air Emissions From Commercial and
Industrial Solid Waste Incineration
(CISWI) Units—Section 111(d)/129 Plan

§62.10630 Identification of sources.

The Plan applies to existing
Commercial and Industrial Solid Waste
Incineration Units that Commenced
Construction On or Before November
30, 1999, in Nashville/Davidson County.

[FR Doc. 05-4337 Filed 3—4—05; 8:45 am|]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64

[CG Docket Nos. 04-53; FCC 04-194; DA
05-331]

Rules and Regulations Implementing
the Controlling the Assault of Non-
Solicited Pornography and Marketing
Act of 2003

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of list
of wireless domain names now available
to public.

SUMMARY: In this document the
Consumer & Governmental Affairs
Bureau, on delegated authority from the
Federal Communications Commission
(Commission), announces the
publication of the list of wireless
domain names, in accordance with an
order previously approved by the
Commission and information
collections requirements previously
approved by the Office of Management
and Budget, both of which were already
published in the Federal Register.
DATES: Persons or entities sending
Mobile Service Commercial Messages
without prior express authorization
from individual wireless subscribers
must comply by March 10, 2005.
ADDRESSES: Federal Communications
Commission, 445 12th Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Kelli Farmer, Consumer Policy Division,
Consumer & Governmental Affairs
Bureau at (202) 418-2512 (voice), or e-
mail Kelli.Farmer@fcc.gov.
SUPPLEMENTARY INFORMATION: On August
12, 2004, the Commission released an
Order, In the Matter of Rules and
Regulations Implementing the
Controlling the Assault of Non-Solicited
Pornography and Marketing Act of
2003, FCC 04-194, published at 69 FR
55765, September 16, 2004 and most of
the rules were effective October 18,
2004. On December 15, 2003, OMB

approved the remaining rules, 47 CFR
64.3100(a)(4), (d), (e) and (f), for three
years. OMB Control No. 3060-1078. On
December 17, 2004, the Consumer &
Governmental Affairs Bureau issued a
notice of the effective date of the rules,
gave a deadline for Commercial Mobile
Radio Service (CMRS) carriers to supply
the required information, and stated that
the Commission would issue a second
public notice announcing the date on
which senders and the general public
will have access to the list, 69 FR 77141,
December 27, 2004. The notice stated
further, as did the Order itself that
senders would then have an additional
thirty (30) days from the date that the
list becomes publicly available to
comply with the rules.

Synopsis

On February 7, 2005, the Federal
Communications Commission
(Commission) first made available to the
public a list of wireless domain names
that are used to transmit electronic
messages to subscribers of commercial
mobile service, such as cellular service,
Personal Communications Service (PCS)
and enhanced Specialized Mobile Radio
Services (SMRS). This list is published
in accordance with the Commission’s
Order implementing the Controlling the
Assault of Non-Solicited Pornography
and Marketing Act of 2003, or the CAN—
SPAM Act (Order).

The Order adopted rules to protect
wireless subscribers from unwanted
commercial electronic mail messages.
Specifically, the rules prohibit initiating
or sending most electronic commercial
messages to any address associated with
subscription to wireless service, unless
the individual addressee has given the
sender express prior authorization. To
assist senders of commercial messages
in identifying the addresses that belong
to wireless subscribers, the Order
required first that wireless service
providers supply the FCC with the
names of the relevant mail domain
names.

The list of wireless mail domain
names can be seen and downloaded in
several formats from http://
www.fcc.gov/cgb/policy by clicking on
“Download Registered Domain Names.”
The list includes the portions of
electronic mail addresses that can be
found after the “@” symbol in wireless
subscriber addresses, used for sending
both text messages and e-mail. Some
CMRS providers have supplied full mail
domain names, which take up all the
characters to the right of the “@” symbol
in such addresses, while others have
listed subdomain names used for
wireless service. (For example, if a

wireless subscriber’s e-mail address was
JohnDoe@mobile.fcceg.gov, the carrier
could have registered
“mobile.fcceg.gov.” Alternatively, the
carrier could have registered
“fcceg.gov,” as long as all such
subscriber addresses including that
domain name would be for commercial
mobile service. Hence, the prohibition
applies for all subscriber addresses that
include any listed subdomain or domain
name. For example, a listing of
“fcceg.gov’” would cover all subscribers
with “fcceg.gov” in their electronic
addresses, including
JohnDoe@fcceg.gov,
JohnDoe@mobile.fcceg.gov and
JohnDoe@sms.fcceg.gov.) The
prohibition discussed below applies to
all electronic addresses that include the
mail domain names in this list, whether
they be the full mail domain name used
in the address or just the portion of the
name furthest to the right.

As explained in the Order, senders of
mobile service commercial messages
(MSCMs) have thirty (30) days from the
date the list became publicly available
to comply with the prohibition on
initiating MSCMs to any electronic mail
address that references any domain
names on the list, unless they have
received express prior authorization or
the message falls under any other
exceptions to the rule. A commercial
message is presumed to be an MSCM if
it is sent or directed to any address
containing a reference, whether or not
displayed, to an Internet domain listed
on the FCC’s wireless domain names
list. We remind senders that any person
or entity that initiates or sends a
message to an address that they
otherwise know to be associated with a
wireless subscription will be in
violation of our rules, regardless of how
long the domain name has been on the
published list We note also that the
prohibition applies only to ‘“‘commercial
electronic mail messages” as they are
defined in our rules, not to
“transactional or relationship”
messages, such as those sent regarding
product safety or security information,
notification to facilitate a commercial
transaction, and notification about
changes in terms, features, or the
customer’s account status.

The official list, which includes the
date that each mail domain name was
added to the list, will be updated
regularly. Those members of the public
who rely upon the list to identify
wireless domain names are urged to
check the list monthly. A paper version
will be available at the Commission’s
headquarters in Washington, DC. Any
party who cannot access the list
electronically and needs to view a paper
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version should contact the
Commission’s Consumer &
Governmental Affairs Bureau. Anyone
that believes a domain name has been
omitted or added in error should contact
the Bureau as well.

On December 17, 2004, the
Commission issued a public notice
announcing that Commercial Mobile
Radio Service (CMRS) carriers were
required to submit their wireless
domain names used for the applicable
wireless messaging services to the
Commission for inclusion in a wireless
domain names database. The deadline
for initial submissions was January 21,
2005. (We note that it was recently
brought to our attention that this earlier
public notice, 69 FR 77141, December
27, 2004, contained a typographical
error in that it listed the January 21,
2005 deadline as January 21, 2004.
While we do not believe that it caused
any confusion for carriers, we ask that
any carrier that experienced difficulty
complying with the rules because of the
error contact the Policy Division
immediately). Further, CMRS carriers
are responsible for the continuing
accuracy and completeness of
information furnished for the wireless
domain names list.

As provided in 47 CFR 64.3100, no
person or entity may initiate any mobile
service commercial message unless:

(1) That person or entity has the
express prior authorization of the
addressee as described in 47 CFR
64.3100(d); or

(2) That person or entity is forwarding
that message to its own address; or

(3) That person or entity is forwarding
to an address provided that (i) the
original sender has not provided any
payment, consideration or other
inducement to that person or entity and
(ii) that message does not advertise or
promote a product, service, or Internet
Web site of the person or entity
forwarding the message; or

(4) The address to which that message

is sent or directed does not include a
reference to a domain name that has
been posted on the FCC’s wireless
domain names list for a period of at
least 30 days before that message was
initiated, provided that the person or
entity does not knowingly initiate a
mobile service commercial message.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 05—4344 Filed 3—4-05; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 05-415; MB Docket No. 04-357, RM-
11076; MB Docket No. 04-358, RM-11071;
MB Docket No. 04-359, RM-11072; MB
Docket No. 04—360, RM-11073]

Radio Broadcasting Services; Adams,
MA; Ashtabula, OH; Crested Butte, CO;
Lawrence Park, PA

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document grants four
new FM broadcast allotments in Adams,
Massachusetts; Ashtabula, Ohio; Crested
Butte, Colorado; Lawrence Park,
Pennsylvania. The Audio Division,
Media Bureau, at the request of Dana
Puopolo, allots Channel 255A at Adams,
Massachusetts, as the community’s local
aural transmission service. That
allotment also requires a site change for
Channel 255A at Rosendale, NY.
Channel 255A is allotted to Adams in
compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
1.6 kilometers (1 mile) west of the
community. The reference coordinates
for Channel 255A at Adams are 42—37—
12 NL and 73—-08-12 WL. The reference
coordinates for Channel 255A at
Rosendale are 41-54—47 NL and 74—-09—
00 WL. Since Adams is located within
320 kilometers (200 miles) of the U.S.-
Canadian border, concurrence from the
Canadian government has been
received. See SUPPLEMENTARY
INFORMATION, infra.

DATES: Effective April 4, 2005.

ADDRESSES: Federal Communications
Commission, 445 Twelfth Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Victoria M. McCauley, Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket Nos.
04-357, 04—-358, 04—-359, 04-360,
adopted February 16, 2005 and released
February 18, 2005. The full text of this
Commission document is available for
inspection and copying during regular
business hours at the FCC’s Reference
Information Center, Portals II, 445
Twelfth Street, SW., Room CY-A257,
Washington, DC 20554. The complete
text of this decision may also be
purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., 445 12th Street, SW.,
Room CY-B402, Washington, DC 20054,

telephone 1-800-378-3160 or http://
www.BCPIWEB.com. The Commission
will send a copy of this Report and
Order in a report to be sent to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act, see 5 U.S.C. 801(a)(1)(A).

The Audio Division at the request of
Dana Puopolo, allots Channel 241A at
Ashtabula, Ohio, as the community’s
fourth local aural transmission service.
Channel 241A is allotted to Ashtabula
in compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
1.5 kilometers (.09 miles) northwest of
the community. The reference
coordinates for Channel 241A at
Ashtabula are 41-52—-38 NL and 80—47—
49 WL. Since Ashtabula is located
within 320 kilometers (200 miles) of the
U.S.-Canadian border, concurrence from
the Canadian government has been
received as a specially negotiated short-
spaced allotment to protect Station
CFPL-FM, Channel 240C1, London,
Ontario, Canada.

The Audio Division at the request of
Linda Davidson allots Channel 246C3 at
Crested Butte, Colorado, as the
community’s second local aural
transmission service. Channel 246C3 is
allotted to Crested Butte in compliance
with the Commission’s minimum
distance separation requirements with a
site restriction of 8.0 kilometers (5.0
miles) east of the community. The
reference coordinates for Channel 246C3
at Crested Butte are 38—50—42 NL and
106-54—00 WL.

The Audio Division at the request of
Dana Puopolo allots Channel 224A at
Lawrence Park, Pennsylvania, as the
community’s first local aural
transmission service. Channel 224A is
allotted to Lawrence Park in compliance
with the Commission’s minimum
distance separation requirements with a
site restriction of 10.6 kilometers (6.6
miles) southwest of the community. The
reference coordinates for Channel 224A
at Lawrence Park are 42—-06—00 NL and
80-07—48 WL. Lawrence Park is located
within 320 kilometers (200 miles) of the
U.S. Canadian border. Thus,
concurrence of the Canadian
government has been received for this
allotment. It will be a specially
negotiated short-spaced allotment
limited to 225 watts ERP and 100 meters
HAAT to protect Station CJBX-FM,
Channel 224B, London, Ontario.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.
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PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

m 1. Section 73.202(b), the Table of FM
Allotments under Colorado is amended
by adding Crested Butte, Channel 246C3.

m 2. Section 73.202(b), the Table of FM
Allotments under Massachusetts, is
amended by adding Adams, Channel
224A.

m 3. Section 73.202(b), the Table of FM
Allotments under Ohio, is amended by
adding Channel 241A at Ashtabula.

m 4. Section 73.202(b), the Table of FM
allotments under Pennsylvania, is
amended by adding Lawrence Park,
Channel 224A.

Federal Communications Commaission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05—4345 Filed 3—4—05; 8:45 am|
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 05-414; MB Docket No. 02-72, RM-
10399; RM-10639; and RM-10640]

Radio Broadcasting Services; East
Harwich, Nantucket, and South
Chatham, MA

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Audio Division, at the
request of Brewster Broadcasting Co. in
its counterproposal to a petition for
rulemaking by John Garabedian, allots
Channel 254A at East Harwich,
Massachusetts, as the community’s first
local FM service. Channel 254A can be
allotted to East Harwich, Massachusetts,
in compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
5.7 km (3.5 miles) southeast of East
Harwich. The coordinates for Channel
254A at East Harwich, Massachusetts,
are 41-40-33 North Latitude and 69—
58-03 West Longitude.

DATES: Effective April 4, 2005.

FOR FURTHER INFORMATION CONTACT:
Deborah Dupont, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report

and Order, MB Docket No. 02-72,
adopted February 16, 2005, and released
February 18, 2005. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Information
Center, Portals II, 445 12th Street, SW,
Room CY-A257, Washington, DC 20554.
The complete text of this decision also
may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW, Room CY-B402,
Washington, DC, 20554, (800) 378—-3160,
or via the company’s Web site, http://
www.bcpiweb.com. The Commission
will send a copy of this Report and
Order in a report to be sent to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act, see U.S.C. 801(a)(1)(A).

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

m Part 73 of title 47 of the Code of Federal
Regulations is amended as follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Massachusetts, is
amended by adding East Harwich,
Channel 254A.

Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05—4346 Filed 3—4-05; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635

[Docket No. 041203341-5047-02; 1.D.
072304B]

RIN 0648—-AR86

Atlantic Highly Migratory Species;
Atlantic Bluefin Tuna Quota
Specifications, General Category Effort
Controls, and Catch-and-Release
Provision

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS announces the final
initial 2004 fishing year specifications
for the Atlantic bluefin tuna (BFT)
fishery to set BFT quotas for each of the
established domestic fishing categories,
to set General category effort controls,
and to establish a catch-and-release
provision for recreational and
commercial BFT handgear vessels
during a respective quota category
closure. This action is necessary to
implement recommendations of the
International Commission for the
Conservation of Atlantic Tunas (ICCAT),
as required by the Atlantic Tunas
Convention Act (ATCA), and to achieve
domestic management objectives under
the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act).

DATES: The final rule is effective from
April 4, 2005.

ADDRESSES: Copies of the supporting
documents including the Environmental
Assessment/Regulatory Impact Review/
Final Regulatory Flexibility Analysis
(EA/RIR/FRFA) and the 1999 Atlantic
Tunas, Swordfish, and Sharks Fishery
Management Plan (1999 FMP) may be
obtained from Brad McHale, Highly
Migratory Species Management
Division, NMFS, Northeast Regional
Office, One Blackburn Drive,
Gloucester, MA 01930. These
documents are also available from the
Highly Migratory Species Division
website at www.nmfs.noaa.gov/sfa/
hmspg.html or at the Federal e-
Rulemaking Portal:
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Brad
McHale at (978) 281-9260.
SUPPLEMENTARY INFORMATION: Atlantic
tunas are managed under the dual
authority of the Magnuson-Stevens Act
and ATCA. ATCA authorizes the
Secretary of Commerce (Secretary) to
promulgate regulations, as may be
necessary and appropriate, to
implement ICCAT recommendations.
The authority to issue regulations under
the Magnuson-Stevens Act and ATCA
has been delegated from the Secretary to
the Assistant Administrator for
Fisheries, NOAA (AA).

Background

Background information about the
need for the final initial BFT quota
specifications, General category effort
controls, and establishment of a catch-
and-release provision was provided in
the preamble to the proposed rule (69
FR 71771, December 10, 2004), and is
not repeated here. Therefore, by this
final rule, NMFS announces the final
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initial BFT quota specifications,
announces the applicable General
category effort controls, and implements
a catch-and-release provision for
recreational and commercial BFT
handgear vessels during a respective
quota category closure.

Changes From Proposed Rule
Angling Category Landings

Two corrections to BFT recreational
landing estimates contained in the
proposed rule have been incorporated in
this final rule. The first correction
adjusts the 2002 BFT recreational
landings estimate from 651.1 mt, to
641.6 mt; a difference of minus 9.5 mt.
Also, the 2003 BFT recreational
landings estimate of 411.7 mt has been
corrected to 410.7 mt, a difference of
minus 1.0 mt. NMFS made these
corrections per a review of landings
estimates made in the 2002—-2003 U.S.
Recreational Fishery Landings Estimates
for White Marlin, Blue Marlin, and
Bluefin Tuna Report, available at
www.nmfs.noaa.gov/sfa/hms/.

Restricted Fishing Days

For the 2004 fishing year, NMFS
proposed a series of blocks of restricted
fishing days (RFDs) to extend the
General category for as long as possible
through the October through January
time-period. The coastwide General
category closed on January 4, 2005 (70
FR 302, January 4, 2005) and therefore
the proposed RFDs were not needed.

2004 Final Initial Quota
Specifications

In accordance with the 2002 ICCAT
Recommendation, the ICCAT
Recommendation regarding the dead
discard allowance, the 1999 FMP
percentage shares for each of the
domestic categories, and regulations
regarding annual adjustments at
§635.27(a)(9)(ii), NMFS establishes final
initial quota specifications for the 2004
fishing year as follows: General category
— 659.0 mt; Harpoon category — 81.4
mt; Purse Seine category — 389.4 mt;
Angling category — 76.5 mt; Longline
category — 171.2 mt; and Trap category
— 2.3 mt. Additionally, 36.6 mt will be
allocated to the Reserve category for
inseason allocations, including
providing for a late season General
category fishery, or to cover scientific
research collection and potential
overharvest in any category except the
Purse Seine category. The overall final
initial BFT quota for the 2004 fishing
year equals 1416.4 mt.

Based on the above final initial
specifications, the Angling category
quota of 76.5 mt will be further
subdivided as follows: School BFT —

24.6 mt, with 9.5 mt to the northern area
(north of 39° 18’ N. latitude), 10.7 mt to
the southern area (south of 39° 18" N.
latitude), plus 4.4 mt held in reserve;
large school/small medium BFT — 49.7
mt, with 23.5 mt to the northern area
and 26.2 mt to the southern area; and
large medium/giant BFT — 2.2 mt, with
0.7 mt to the northern area and 1.5 mt

to the southern area.

The 2002 ICCAT Recommendation
included an annual 25 mt set-aside
quota to account for bycatch of BFT
related to directed longline fisheries in
the vicinity of the management area
boundary, defined as the Northeast
Distant statistical area (NED) (68 FR
56783, October 2, 2003). This set-aside
quota is in addition to the overall
incidental longline quota to be
subdivided in accordance to the North/
South allocation percentages mentioned
below. Thus, the Longline category
quota of 171.2 mt will be subdivided as
follows: 58.2 mt to longline vessels
landing BFT north of 31° N. latitude;
49.2 mt to longline vessels land BFT
harvested from the NED; and 63.8 mt to
longline vessels landing BFT south of
31° N. latitude.

General Category Effort Controls

For the last several years, NMFS has
implemented General category time-
period subquotas to increase the
likelihood that fishing would continue
throughout the entire General category
season. The subquotas are consistent
with the objectives of the 1999 FMP and
are designed to address concerns
regarding allocation of fishing
opportunities, to assist with distribution
and achievement of optimum yield, to
allow for a late season fishery, and to
improve market conditions and
scientific monitoring.

The 1999 FMP divides the annual
General category quota into three time-
period subquotas. Each time-period and
percentage of General category quota
allocated to that time- period are as
follows: June-August, 60 percent;
September, 30 percent; and for October-
January, 10 percent. These percentages
are applied to the final initial 2004
coastwide General category quota of
659.0 mt, minus 10.0 mt reserved for the
New York Bight fishery. Therefore, of
the available 649.0 mt coastwide quota,
389.4 mt are available in the period
beginning June 1 and ending August 31;
194.7 mt are available in the period
beginning September 1 and ending
September 30; and 64.9 mt are available
in the period beginning October 1 and
ending January 31, 2005.

2004 Fishing Year Inseason Adjustment
Summary

During the 2004 fishing year, NMFS
conducted two inseason quota transfers
using the authority under the
implementing regulations at 50 CFR
§635.28(a)(8). For each inseason
transfer, NMFS determined it was
warranted based on the consideration of
the criteria governing quota transfers
between categories, the 2004 proposed
BFT specifications including carryover
adjustments from prior years and an
assessment of the commercial and
recreational landings data to date. The
first inseason adjustment transferred
223.1 mt of General category quota to
the Angling category and transferred a
combined quota of 161.9 mt from the
General, Harpoon, and Incidental
Longline categories to the Reserve
category (69 FR 71732, December 10,
2004). The second inseason adjustment
transferred 100 mt from the Purse seine
category to the Reserve category (70 FR
302, January 4, 2005). The result of
these inseason transfers is an
adjustment of any remaining available
quota from these final initial
specifications.

Catch and Release Provision

NMFS implements a rule change to
allow vessels participating in the BFT
recreational and commercial handgear
fisheries to catch and release BFT after
their respective quota categories have
closed. This provision addresses
concerns that requiring BFT to be
tagged, once a closure has taken place,
may lead to unnecessary post-release
mortality associated with anglers who
are inexperienced with proper tagging
techniques and may improperly place
the tag on the BFT, unintentionally
killing or injuring the fish. This
provision allows vessels owners/
operators to tag-and-release BFT after a
respective quota category closure has
taken place, but would not require them
to do so as part of a catch-and-release
program.

Comments and Responses

Comment 1: One commentor did not
specifically address the substantive
aspects of the proposed rule, but rather
indicated general support for
establishing marine sanctuaries,
adopting the Pew Foundation reports’
findings on overfishing, and concern
over the fact that NMFS may be relying
on biased information for conducting
stock assessments.

Response: This final rule is designed
to provide for the fair and efficient
harvest of the BFT quota that is
allocated to the United States by the
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International Commission for the
Conservation of Atlantic Tunas (ICCAT)
and is consistent with the Atlantic
Tunas Convention Act and the
Magnuson-Stevens Fishery
Conservation and management Act. The
final quota specifications divide the
proportion of the overall western
Atlantic bluefin tuna quota allotted to
the United States among domestic
categories. Time-period subquotas are a
means of controlling fishing effort and
are also included in this action. These
measures are consistent with the BFT
rebuilding program established in the
1999 FMP and implemented to achieve
domestic management objectives. NMFS
does use commercial logbook data to
conduct stock assessments, however,
fishery-independent data, intercept
surveys, and results from scientific
surveys are also employed to provide a
more accurate representation of a stocks’
population dynamics.

Comment 2: NMFS received a
comment related to both this action and
an ongoing amendment to the 1999 FMP
that is currently in the pre-draft stage.
The commentor believes that the
Agency should allocate 150 metric tons
to the December-January General
category time-period subquota. This
allocation would ensure extended
fishing opportunities for General
category fishermen in the south
Atlantic.

Response: NMFS is considering
several alternatives as part of the
amendment to the 1999 FMP to address
BFT management in general and
specifically sub-quota allocation for BFT
in the General category. It is a goal for
NMFS and the 1999 FMP to ensure that
fishing and economic opportunities are
sustained for participants. The process
for amending the 1999 FMP includes
public comment, analyses of a full range
of alternatives, and draft and final
Environmental Impact Statements.

Comment 3: A commentor supported
the elimination of the tag-and-release
requirement for recreational fishermen
after a season has closed.

Response: This action replaces the
tag-and-release provision with a catch-
and-release provision in order to reduce
post-release mortality due to tagging by
inexperienced anglers and increase
fishing opportunities for recreational
fishermen after a season has closed.

Comment 4: A commentor indicated
support for the RFDs as proposed.

Response: NMFS implements RFDs as
an effective means of slowing the pace
of the winter fishery and extending
available quota over a longer period of
time. The coastwide General category
BFT fishery closed on January 4, 2005
(70 FR 302, January 4, 2005) and

therefore the proposed RFDs were not
needed.

Comment 5: A commentor expressed
concern at the Agency’s inability to
capture and assess previous years’
landings data for BFT in an accurate and
efficient manner, compromising timely
season openings and allocations.
Specifically, the commentor stated that
there are discrepancies in the methods
used by NMFS’ contracted field agents
under the Large Pelagics Survey (LPS)
when converting fish lengths to
estimated fish weights. The commentor
stated that these discrepancies resulted
in the pre-mature closure of the
November 2003 Angling category
fishery which had significant economic
consequences on state participants. The
commentor suggested initiating a coast-
wide tail tag monitoring program to
address this issue.

Response: This past year , NMFS
reviewed the 2002 estimates of U.S.
recreational fishery landing of BFT,
white marlin, and blue marlin reported
to ICCAT. NMFS reviewed the data
collection and estimation methods that
were used to verify that the reported
estimates were the most accurate that
could be made with available 2002 data.
NMEF'S also considered methods to be
used for estimation of 2003 recreational
fishery landings, as well as using those
methods to produce landings estimates
from the available 2003 recreational
fishery data. A report summarizing
findings of this review was made
available on December 9, 2004. This
report can be obtained at the HMS
Management Division website located at
www.nmfs.noaa.gov/sfa/hms. Based on
the findings of this report, and
consultations with the LPS contractor,
methods of fish measurement and
length/weight conversion will be further
scrutinized. Proposals to implement an
Atlantic-wide tail-tag monitoring
program remain under discussion
among coastal states and within NMFS
and focus on issues regarding specifics
of logistics and implementation as well
as funding sources.

Classification

These final initial specifications,
general category effort controls, and the
catch-and-release provision are
published under the authority of the
Magnuson-Stevens Act and ATCA. The
Assistant Administrator for Fisheries
(AA) has determined that the
regulations contained in this final rule
are necessary to implement the
recommendations of ICCAT and to
manage the domestic Atlantic HMS
fisheries.

NMEFS prepared an Initial Regulatory
Flexibility Analysis (IRFA) for the

proposed rule and submitted it to the
Chief Counsel for Advocacy of the Small
Business Administration. No comments
were received on the IRFA concerning
the economic impact of this final rule.

A summary of the Final Regulatory
Flexibility Analysis (FRFA) is provided
below.

The analysis for the FRFA assesses
the impacts of the various alternatives
on the vessels that participate in the
BFT fisheries, all of which are
considered small entities. For the quota
allocation alternatives, NMFS has
estimated the average impact of the
alternatives on individual categories
and the vessels within those categories.
As mentioned above, the 2002 ICCAT
recommendation increased the BFT
quota allocation to 1,489.6 mt. This
increase, in comparison to pre—2002
levels, includes 77.6 mt to be
redistributed to the domestic fishing
categories based on the allocation
percentages established in the 1999
FMP, as well as a set-aside quota of 25
mt to account for incidental catch of
BFT related to directed pelagic longline
fisheries in the NED. In 2003,
preliminary annual gross revenues from
the commercial BFT fishery were
approximately $11.5 million. There are
approximately 10,914 vessels that are
permitted to land and sell BFT under
four BFT quota categories. The four
quota categories and their preliminary
2003 gross revenues are General
($7,476,461), Harpoon ($772,810), Purse
seine ($2,546,236), and Incidental
Longline ($635,498). Note that all
dollars have been converted to 1996
dollars using the Consumer Price Index
Conversion Factors for comparison
purposes. The analysis for the FRFA
assumes that all category vessels have
similar catch and gross revenues. While
this assumption may not be entirely
valid, the analyses are sufficient to show
the relative impact of the various
preferred alternatives on vessels.

For the allocation of BFT quota among
domestic fishing categories, three
alternatives were considered: the No
Action alternative, the final action that
will allocate the ICCAT-recommended
quota to domestic categories in
accordance with the 2002 ICCAT
recommendation and the 1999 FMP,
and a slight variation of the final action,
that also included a 25 mt limit on the
amount of quota that can accumulate
from year-to-year within the pelagic
longline quota set-aside in the NED.

The no action alternative was rejected
because it was not consistent with the
purpose and need for this action, ATCA,
and the 1999 FMP. It would maintain
U.S. BFT quota levels at a scale and
distribution similar to the 2002 fishing
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year and would deny fishermen
additional fishing opportunities as
recommended by the ICCAT, an
estimated $1,000,000 in potential,
additional gross revenues. The 2002
ICCAT quota recommendation specified
a 1,489.6 mt total quota for the United
States, a 102.6 mt increase from pre—
2002 quota levels. Under ATCA, the
United States is obligated to implement
ICCAT-approved recommendations. The
final action will increase the overall
quota by 77.6 mt resulting in an
approximate increase in gross revenues
of $750,000, and will also create a set-
aside quota of 25 mt to account for
incidental harvest of BFT in the NED by
pelagic longline vessels, resulting in a
potential increase in gross revenues of
$250,000. Unharvested quota from this
set aside will be allowed to roll from
one fishing year to the next. The final
action is expected to have positive
economic impacts for fishermen,
because of the modest increase in quota.
Under the slight variation of the final
action, the annual specification process
would limit the NED set-aside to 25 mt
and would not take into account any
unharvested set-aside quota from the
prior fishing year. Unharvested quota
would not be rolled over from the
previous fishing year, nor would it be
transferred or allocated to other
domestic fishing categories. This
alternative was rejected because it is not
expected to have the same positive
economic impacts as the final action,
however it would allow for overall
positive economic impacts for
fishermen due to the increase in gross
revenues associate with the 77.6 mt
quota increase.

For the General category effort
controls, two alternatives were
considered: the alternative to designate
RFDs according to a schedule published
in the initial BFT specifications; and the
selected no action alternative, which
does not publish RFDs with the initial
specifications, but would implement
them during the season as needed. No
other alternatives were considered as
they would not have met the purpose
and need for this issue. The no action
alternative was selected due to the
coastwide General category BFT fishery
closing for the season on January 4,
2005 (70 FR 302). The economic
impacts associated with this selected
alternative would be considered neutral
as the General category BFT fishery
harvested, almost in entirety, the
available quota for the 2004 fishing year.
The economic impacts associated with
the rejected alternative would also be
considered neutral, as the final initial

specifications would have published
after this fishery had closed.

For the catch-and-release provision,
NMFS considered three alternatives: no
action alternative (maintain the tag-and-
release requirement once a handgear
quota category has been closed), an
alternative to disallow all fishing for
BFT once a handgear quota category has
been closed, and the final action which
will allow vessels to catch-and-release
BFT once a handgear quota category has
been closed.

Although NMFS understands that
recreational HMS fisheries have a large
influence on the economies of coastal
communities, even when vessels are
engaged in tag-and-release or catch-and-
release fishing, NMFS has little current
information on the costs and
expenditures of anglers or the
businesses that rely on them. Based on
conversations with representatives of
the handgear sectors of the BFT fishery,
NMEF'S has rejected the no action
alternative because it would have
slightly negative economic impacts.
This assessment is attributed to vessel
owner/operators, who are not
comfortable tagging BFT, or those
owner/operators who are unable to
obtain a tagging kit in a timely fashion,
not taking trips to pursue BFT. The
second alternative was rejected because
it would have even greater negative
economic impacts by prohibiting vessels
from taking trips targeting BFT after a
quota is attained. The final action will
have positive economic impacts on
those associated with the BFT handgear
fishery. This final action, will positively
impact numerous economic aspects of
the BFT handgear fishery due to the
willingness of more vessel owner/
operators to actively take trips targeting
BFT after a closure has taken place. This
final action will also allow for the
tagging of BFT, but would not require
owner/operators to do so.

None of the final actions in this
document would result in additional
reporting, recordkeeping, compliance,
or monitoring requirements for the
public. This final rule has also been
determined not to duplicate, overlap, or
conflict with any other Federal rules.

NMEFS prepared an Environmental
Assessment (EA) for this final rule, and
the AA has concluded that there would
be no significant impact on the human
environment. The EA presents analyses
of the anticipated impacts of these final
actions and the alternatives considered.
A copy of the EA and other analytical
documents prepared for this final rule,
are available from NMFS via the Federal
e-Rulemaking Portal (see ADDRESSES).

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

This final rule contains no new
collection-of-information requirements
subject to review and approval by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act (PRA). Notwithstanding any other
provisions of the law, no person is
required to respond to, nor shall any
person be subject to, a penalty for
failure to comply with a collection of
information subject to the requirements
of the PRA unless that collection of
information displays a currently valid
OMB control number

On September 7, 2000, NMFS
reinitiated formal consultation for all
HMS commercial fisheries under
Section 7 of the ESA. A BiOp, issued
June 14, 2001, concluded that continued
operation of the Atlantic pelagic
longline fishery is likely to jeopardize
the continued existence of endangered
and threatened sea turtle species under
NMFS jurisdiction. NMFS has
implemented the reasonable and
prudent alternatives required by this
BiOp. This BiOp also concluded that the
continued operation of the purse seine
and handgear fisheries may adversely
affect, but is not likely to jeopardize, the
continued existence of any endangered
or threatened species under NMFS
jurisdiction. NMFS has implemented
the reasonable and prudent alternative
(RPA) required by this BiOp.

Subsequently, based on the
management measures in several
proposed rules, a new BiOp on the
Atlantic pelagic longline fishery was
issued on June 1, 2004. The 2004 BiOp
found that the continued operation of
the fishery was not likely to jeopardize
the continued existence of loggerhead,
green, hawksbill, Kemp’s ridley, or olive
ridley sea turtles, but was likely to
jeopardize the continued existence of
leatherback sea turtles. The 2004 BiOp
identified RPAs necessary to avoid
jeopardizing leatherbacks, and listed the
Reasonable and Prudent Measures
(RPMs) and terms and conditions
necessary to authorize continued take as
part of the revised incidental take
statement. On July 6, 2004, NMFS
published a final rule (69 FR 40734)
implementing additional sea turtle
bycatch and bycatch mortality
mitigation measures for all Atlantic
vessels with pelagic longline gear
onboard. NMFS is working on
implementing the other RPMs and other
measures in the 2004 BiOp. On August
12, 2004, NMFS published an Advance
Notice of Proposed Rulemaking (69 FR
49858) to request comments on
potential regulatory changes to further
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reduce bycatch and bycatch mortality of
sea turtles, as well as comments on the
feasibility of framework mechanisms to
address unanticipated increases in sea
turtle interactions and mortalities,
should they occur. NMFS will
undertake additional rulemaking and
non-regulatory actions, as necessary, to
implement any management measures
that are required under the 2004 BiOp.
The majority of the measures that will
be implemented by this current rule are
not expected to have adverse impacts.
However, the 2002 ICCAT
recommendation increased the BFT
quota which may result in a slight
increase in effort which could
potentially increase the number of
protected species interactions. Due to
current restrictions on the BFT fishery
and more specifically the pelagic
longline fishery, NMFS does not expect
this slight increase in effort to alter
current fishing patterns.

The area in which this final action is
planned has been identified as Essential
Fish Habitat (EFH) for species managed
by the New England Fishery
Management Council, the Mid-Atlantic
Fishery Management Council, the South
Atlantic Fishery Management Council,
the Gulf of Mexico Fishery Management
Council, the Caribbean Fishery
Management Council, and the HMS
Management Division of the Office of
Sustainable Fisheries at NMFS. It is not
anticipated that this final action will
have any adverse impacts to EFH and,
therefore, no consultation is required.

NMFS has determined that the list of
actions in this final rule are consistent
to the maximum extent practicable with
the enforceable policies of the coastal
states in the Atlantic, Gulf of Mexico,
and Caribbean that have Federally
approved coastal zone management
programs under the Coastal Zone
Management Act (CZMA). On December
10, 2004, the proposed regulations were
submitted to the responsible state
agencies for their review under Section
307 of the Coastal Zone Management

Act. As of February 11, 2005, NMFS has
received six responses, all concurring
with NMFS’ consistency determination.
Because no responses were received
from other states, their concurrence is
presumed.

List of Subjects in 50 CFR Part 635

Fisheries, Fishing, Fishing vessels,
Foreign relations, Intergovernmental
relations, Penalties, Reporting and
recordkeeping requirements, Statistics,
Treaties.

Dated: March 1, 2005.
Rebecca J. Lent,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
m For the reasons set out in the preamble,
50 CFR part 635 is amended as follows:

PART 635—ATLANTIC HIGHLY
MIGRATORY SPECIES

m 1. The authority citation for part 635
continues to read as follows:

Authority: 16 U.S.C. 971 et seq.; 16 U.S.C.
1801 et seq.

m 2.In § 635.23, paragraphs (a)(2) and
(a)(4) are revised to read as follows:

§635.23 Retention limits for BFT.

(a] * % %

(2) On an RFD, no person aboard a
vessel that has been issued a General
category Atlantic Tunas permit may fish
for, possess, retain, land, or sell a BFT
of any size class, and catch-and-release
or tag-and-release fishing for BFT under
§635.26 is not authorized from such
vessel. On days other than RFDs, and
when the General category is open, one
large medium or giant BFT may be
caught and landed from such vessel per
day. NMFS will annually publish a
schedule of RFDs in the Federal
Register.

(4) To provide for maximum
utilization of the quota for BFT, NMFS
may increase or decrease the daily

retention limit of large medium and
giant BFT over a range from zero (on
RFDs) to a maximum of three per vessel.
Such increase or decrease will be based
on a review of dealer reports, daily
landing trends, availability of the
species on the fishing grounds, and any
other relevant factors. NMFS will adjust
the daily retention limit specified in
paragraph (a)(2) of this section by filing
with the Office of the Federal Register
for publication notification of the
adjustment. Such adjustment will not be
effective until at least 3 calendar days
after notification is filed with the Office
of the Federal Register for publication,
except that previously designated RFDs
may be waived effective upon closure of
the General category fishery so that
persons aboard vessels permitted in the
General category may conduct catch-
and-release or tag-and-release fishing for
BFT under §635.26.

* * * * *

m 3.In § 635.26, paragraph (a)(1) is
revised to read as follows:

§635.26 Catch and release.

(a) * % %

(1) Notwithstanding the other
provisions of this part, a person aboard
a vessel issued a permit under this part,
other than a person aboard a vessel
permitted in the General category on a
designated RFD, may fish with rod and
reel or handline gear for BFT under a
catch-and-release or tag-and-release
program. When fishing under a tag-and-
release program, vessel owner/operators
should use tags issued or approved by
NMEFS. If a BFT is tagged, the tag
information, including information on
any previously applied tag remaining on
the fish, must be reported to NMFS. All
BFT caught under the catch-and-release
or tag-and-release programs must be
returned to the sea immediately with a
minimum of injury.

[FR Doc. 05-4378 Filed 3—4—05; 8:45 am|]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50
RIN 3150 AH-54

Fire Protection Program—Post-Fire
Operator Manual Actions Draft
Regulatory Guide: Issuance,
Availability

AGENCY: U.S. Nuclear Regulatory
Commission.

ACTION: Proposed rule and Issuance of
Draft Regulatory Guide.

SUMMARY: The Nuclear Regulatory
Commission (NRC) proposes to amend
its fire protection regulations for nuclear
power facilities operating prior to
January 1, 1979. The amendment would
allow nuclear power plant licensees to
use manual actions by plant operators as
an alternative method to achieve hot
shutdown conditions in the event of
fires in certain plant areas, provided
that the actions are evaluated against
specified criteria and determined to be
acceptable and that fire detectors and an
automatic fire suppression system are
provided in the fire area. The
Commission believes that the proposed
action would provide realistically
conservative regulatory acceptance
criteria for operator manual actions to
achieve and maintain hot shutdown
condition.

The NRC is also proposing and
requesting comments on a draft
regulatory guide to support this
proposed rulemaking. The NRC has
developed the Regulatory Guide Series
to describe and make available to the
public such information as methods that
are acceptable to the NRC staff for
implementing specific parts of the
NRC'’s regulations, techniques that the
staff uses in evaluating specific
problems or postulated accidents, and
data that the staff needs in its review of
applications for permits and licenses.

The draft regulatory guide, entitled
“Demonstrating the Feasibility and
Reliability of Operator Manual Actions
in Response to Fire,” is temporarily

identified by its task number, DG-1136,
which should be mentioned in all
related correspondence. This proposed
regulatory guide offers guidance for
NRC licensees and applicants to use in
implementing the feasibility and
reliability criteria that the staff
developed for post-fire operator manual
actions.

DATES: Submit comments on the
proposed rule and the draft regulatory
guide by May 23, 2005. Submit
comments specific to the information
collection aspects of this rule by April
6, 2005. Comments received after these
dates will be considered if it is practical
to do so, but assurance of consideration
cannot be given to comments received
after these dates.

ADDRESSES: You may submit comments
on the proposed rule by any one of the
following methods. Please include the
following number RIN 3150 AH-54 and/
or DG-1136 in the subject line of your
comments. Comments on the
rulemakings or the draft regulatory
guide submitted in writing or in
electronic form will be made available
for public inspection. Because your
comments will not be edited to remove
any identifying or contact information,
the NRC cautions you against including
any information in your submission that
you do not want publicly disclosed.

Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—0001, ATTN:
Rulemakings and Adjudications Staff.

E-mail comments to: SECY@nrc.gov. If
you do not receive a reply e-mail
confirming that we have received your
comments, contact us directly at (301)
415-1966. You may also submit
comments via the NRC’s rulemaking
Web site at http://ruleforum.lnl.gov.
This site provides the capability to
upload comments as files (any format),
if your web browser supports that
function.

Address questions about our
rulemaking website to Carol Gallagher
(301) 415-5905; e-mail cag@nrc.gov.
Comments can also be submitted via the
Federal Rulemaking Portal http://
www.regulations.gov.

Hand deliver comments to: 11555
Rockville Pike, Rockville, Maryland
20852, between 7:30 am and 4:15 pm
Federal workdays. (Telephone (301)
415-1966).

Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at (301)
415-1101.

Publicly available documents related
to this rulemaking may be viewed
electronically on the public computers
located at the NRC’s Public Document
Room (PDR), O1 F21, One White Flint
North, 11555 Rockville Pike, Rockville,
Maryland. The PDR reproduction
contractor will copy documents for a
fee. Selected documents, including
comments, may be viewed and
downloaded electronically via the NRC
rulemaking Web site at http://
ruleforum.lInl.gov.

Publicly available documents created
or received at the NRC after November
1, 1999, are available electronically at
the NRC’s Electronic Reading Room at
http://www.nrc.gov/reading-rm/
adams.html. From this site, the public
can gain entry into the NRC’s
Agencywide Documents Access and
Management System (ADAMS), which
provides text and image files of NRC’s
public documents. Electronic copies of
Draft Regulatory Guide DG-1136 are
available in ADAMS at http://
www.nre.gov/reading-rm/adams.html,
under Accession #ML050350359. Note,
however, that the NRC has temporarily
suspended public access to ADAMS so
that the agency can complete security
reviews of publicly available documents
and remove potentially sensitive
information. Please check the NRC’s
Web site for updates concerning the
resumption of public access to ADAMS.
If you do not have access to ADAMS or
if there are problems in accessing the
documents located in ADAMS, contact
the NRC Public Document Room (PDR)
Reference staff at 1-800-397—4209, 301—
415-4737 or by email to pdr@nrc.gov.
Electronic copies of Draft Regulatory
Guide DG-1136 are also available
through the NRC’s public Web site
under Draft Regulatory Guides in the
Regulatory Guides document collection
of the NRC’s Electronic Reading Room
at http://www.nrc.gov/reading-rm/doc-
collections/.

You may submit comments on the
information collections by the methods
indicated in the Paperwork Reduction
Act Statement.

FOR FURTHER INFORMATION CONTACT:
David T. Diec, 301-415—2834,
dtd@nrc.gov or Alexander Klein, 301—
415-3477, arki@nrc.gov.
SUPPLEMENTARY INFORMATION:
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1. Background
II. Rulemaking Initiation
III. Proposed Action
A. Operator Manual Actions Alternative
B. Addition of Paragraph III.P, Operator
Manual Actions Acceptance Criteria
C. Response to Stakeholder Comments on
Operator Manual Action Acceptance
Criteria
IV. Interim Enforcement Discretion Policy
V. Section-by-Section Analysis of
Substantive Changes
VI. Plain Language
VII. Voluntary Consensus Standards
VIIIL Finding of No Significant
Environmental Impact: Environmental
Assessment
IX. Paperwork Reduction Act Statement
X. Regulatory Analysis
XI. Regulatory Flexibility Certification
XII. Backfit Analysis

I. Background

Section 50.48, Fire protection,
requires each operating power plant to
have a fire protection plan that satisfies
Criterion 3 of Appendix A to 10 CFR
part 50. Criterion 3 requires structures,
systems, and components important to
safety to be designed and located to
minimize, consistent with other safety
requirements, the probability and effect
of fires and explosions. The specific fire
protection requirements for safe
shutdown capability of a plant are
further discussed in paragraph G of
Section III of Appendix R to 10 CFR part
50. The more specific § 50.48 and
Appendix R requirements were added
following a significant fire that occurred
in 1975 at the Browns Ferry Nuclear
Plant. The fire damaged control,
instrumentation, and power cables for
redundant trains of equipment
necessary for safe shutdown.

In response to the fire, an NRC
investigation found that the
independence of redundant equipment
at Browns Ferry was negated by a lack
of adequate separation between cables
for redundant trains of safety
equipment. The investigators
subsequently recommended that a
suitable combination of electrical
isolation, physical distance, fire
barriers, and sprinkler systems should
be used to maintain the independence
of redundant safety equipment. In
response to these recommendations, the
NRC interacted with stakeholders for
several years to identify and implement
necessary plant fire protection
improvements. In 1980, NRC
promulgated § 50.48 to establish fire
protection requirements and Appendix
R to 10 CFR part 50 for certain generic
fire protection program issues,
including paragraph III.G, fire
protection of safe shutdown capability.
The requirements for separation of
cables and equipment associated with

redundant hot shutdown trains were
promulgated in paragraph II.G.2.

Paragraph I11.G.2 of Appendix R
requires that cables and equipment of
redundant trains of safety systems in the
same fire area be separated by either:

a. A 3-hour fire barrier, or

b. A horizontal distance of more than
20 feet with no intervening
combustibles in conjunction with fire
detectors and an automatic fire
suppression system, or

c. A 1-hour fire barrier combined with
fire detectors and an automatic fire
suppression system.

Appendix R applies to only those
licensees who received operating
licenses before January 1, 1979. Plants
licensed after January 1, 1979, are not
required to meet Appendix R. These
plants were licensed to meet Branch
Technical Position CMEB 9.5-1,
“Guidelines for Fire Protection for
Nuclear Power Plants,” that contains
criteria similar to the Appendix R
requirements. Specific licensing basis
information for these plants is usually
contained in license conditions issued
at time of licensing.

Because the rule was to apply to
facilities which were already built, the
NRC knew that compliance with various
parts of Appendix R might be difficult
at some facilities. Accordingly, the NRC
included a provision which allowed
licensees to submit alternative
acceptable methods for protecting
redundant equipment for NRC review
and approval through an exemption
process. During implementation of the
Appendix R requirements, the NRC
reviewed and approved a large number
of exemptions for 60 licensees who
proposed alternative acceptable
methods of compliance in various areas,
including numerous exemptions from
paragraph III.G.2.

In the early 1990s, generic problems
arose with Thermolag? fire barriers,
which many licensees were using to
comply with paragraph III.G.2 of
Appendix R. Licensees were ultimately
required to replace Thermolag material
with other fire barriers. Several years
later, fire protection inspectors began to
notice that many licensees had not
upgraded or replaced Thermolag fire
barrier material (or had not otherwise
provided the required separation
distance between redundant safety
trains) used to satisfy the paragraph

1Thermolag is a brand-name for a particular type
of material used to construct fire barriers typically
for protecting electrical conduits and cable trays. In
the early 1990’s, issues arose regarding the testing
and qualification process used for this material. It
was determined that barriers made of this material
would not provide protection for the required
periods of time.

III.G.2 criteria. Some licensees
compensated by relying on operator
manual actions 2 which were not
reviewed and approved by the NRC
through the §50.12 exemption process.
Currently, operator manual actions are
not an alternative specified in paragraph
II1.G.2 of Appendix R. However, such
actions may be an acceptable means of
achieving hot shutdown in the event of
a fire under certain conditions.

In 2002, the NRC met with nuclear
power plant licensees and informed
them that the use of unapproved manual
actions was not in compliance with
paragraph III.G.2. During a meeting on
June 20, 2002, the Nuclear Energy
Institute representative stated that there
was widespread use of operator manual
actions throughout the industry based
on the industry’s understanding of past
practice and existing NRC guidance.
The industry representative also stated
that licensees’ use of unapproved
manual actions had become prevalent
even before the concerns arose with
Thermolag material. Subsequent to the
public meeting, the NRC developed
criteria for inspectors to use in assessing
the safety significance of violations
resulting from licensee use of
unapproved operator manual actions.
The criteria were based on past practice
and experience by NRC inspectors when
reviewing operator manual actions used
to comply with Appendix R, paragraph
III.G.3, on alternate reactor shutdown
capability. Licensees were familiar with
these criteria through their interactions
with the NRC staff during the
implementation of the NRC inspection
process. These criteria were issued in
the revision to Inspection Procedure
71111.05 in March 2003. While
unapproved operator manual actions are
still violations, those actions that meet
the interim criteria are viewed to have
low or no safety significance.

II. Rulemaking Initiation

Instead of continuing the current
practice of requiring all noncompliant
licensees to submit individual
exemption requests for staff review to
determine if their operator manual
actions are acceptable, the Commission
believes that amending Appendix R to
10 CFR part 50 would be the most
orderly and efficient way to provide an
option for licensees to utilize acceptable
operator manual actions in lieu of the
separation or barrier requirements in
paragraph II1.G.2. In this way the NRC

2 Operator manual actions are an integrated set of
actions needed to ensure that a redundant train of
systems necessary to achieve and maintain hot
shutdown conditions located within the same fire
area outside the primary containment is free of fire
damage.
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would codify conservative acceptance
criteria for licensees to use in evaluating
operator manual actions to ensure that
the actions were both feasible and
reliable. These criteria would maintain
safety by ensuring that licensees
perform thorough evaluations of the
operator manual actions comparable to
evaluations a licensee would provide to
NRC for review and approval of an
exemption request.

The NRC staff developed a
rulemaking plan (SECY-03—-0100) and
the Commission approved the staff plan
on September 12, 2003. The rule change
would revise 10 CFR part 50, Appendix
R, paragraph II.G.2 to allow licensees to
implement acceptable operator manual
actions after documenting that the
actions met the regulatory acceptance
criteria. Through the established Reactor
Oversight Process (ROP), the NRC will
continue to inspect licensees’
methodologies for achieving and
maintaining hot shutdown conditions in
accordance with the requirements set
forth in paragraph III.G.2 of Appendix R
to 10 CFR part 50. The NRC fire
protection inspectors will verify that the
licensees’ operator manual actions met
the NRC acceptance criteria and will
evaluate the licensees’ analyses,
procedures and training,
implementation, and demonstration of
operator manual actions to ensure the
licensees have adequately demonstrated
the feasibility and reliability of manual
actions.

III. Proposed Action

The Commission proposes to allow
the use of operator manual actions
coincident with fire detectors and an
automatic fire suppression system as an
additional alternative method for
compliance with paragraphs III.G.2(a),
(b) or (c) of Appendix R.2 The
Commission has determined that
implementing any one of the
alternatives in paragraph III.G.2 will
provide reasonable assurance that at
least one method for achieving and
maintaining the hot shutdown condition
will remain available during and after a

3 The requirements in Appendix R are applicable
only to licensees who received operating licenses
before January 1, 1979. Post-January 1, 1979,
licensees were licensed to meet GDC-3, §50.48(a),
and Branch Technical Position CMEB 9.5-1, which
contain criteria that are similar to the Appendix R
requirements. Post-January 1, 1979 licensees who
use operator manual actions without NRC approval
may or may not be in compliance with applicable
fire protection requirements. Compliance depends
on the specific licensing commitments (usually
specified in license conditions for these licensees),
the change control process, and how the change
was justified and analyzed to demonstrate that the
operator manual actions are feasible and reliable
and thus do not adversely affect the ability to
achieve or maintain safe shutdown.

postulated fire anywhere in the plant.
The Commission proposes to add a new
paragraph G.2.c—1 and a paragraph P to
section III of Appendix R to 10 CFR part
50. The new paragraph G.2.c—1 would
establish operator manual actions, in
conjunction with fire detectors and an
automatic fire suppression system, as a
fourth compliance option with
paragraphs II1.G.2(a), (b) or (c), provided
that the operator manual actions satisfy
the acceptance criteria in the new
paragraph P. The new paragraph P
would define operator manual actions
and set forth the required acceptance
criteria which must be met before a
licensee could use operator manual
actions outside the containment to
comply with paragraph III.G.2 of
Appendix R. Compliance with these
acceptance criteria is necessary to
provide reasonable assurance of the
feasibility and the reliability of the
operator manual actions.

A. Operator Manual Actions Alternative

The Commission proposes to add a
new paragraph c—1 to paragraph II1.G.2
of 10 CFR part 50 to codify the use of
operator manual actions in conjunction
with fire detectors and an automatic fire
suppression system, as an additional
alternative compliance method.
Implementing any of the alternatives in
paragraph III.G.2 will provide
reasonable assurance that at least one
method for achieving and maintaining
the reactor in a hot shutdown condition
will remain available during and after a
postulated fire. The basis for this
determination is provided below.

The Commission’s fire protection
requirements constitute a defense-in-
depth approach to protect safe
shutdown functions. The overall
objectives of the NRC’s fire protection
regulations are to minimize the
potential for fires and explosions; to
rapidly detect, control, and extinguish
fires that do occur; and to ensure that
the fires will not prevent the
accomplishment of necessary safe
shutdown functions and will not
significantly increase the risk of
radioactive releases to the environment.
The NRC has concluded if these
objectives are met, there is reasonable
assurance that a licensed facility is
providing adequate protection of public
health and safety. These objectives are
met by a set of NRC requirements for
control of combustible materials and
ignition sources, fire detection and
suppression systems, fire brigade
procedures and training, and physical
separation of cables and equipment of
redundant trains of safe shutdown
equipment.

The physical separation requirements
in paragraph III.G.2 of Appendix R are
one component of the NRC’s overall fire
protection objectives. In paragraph
II1.G.2, the NRC specified three different
methods for providing separation of
cables and equipment of redundant
trains of equipment located in the same
fire area. These three options for
compliance with paragraph III.G.2 offer
sufficient but varying levels of
protection. In general, the 3-hour
passive fire barrier is judged to offer
more protection than either of the other
options (i.e., the 1-hour passive fire
barrier or 20 feet of horizontal
separation with no intervening
combustibles, in combination with fire
detectors and an automatic fire
suppression system installed in the fire
area). The NRC published a final rule in
the Federal Register on November 19,
1980 (45 FR 76602) stating that
redundant trains of safe shutdown
systems are best protected by 3-hour
passive fire barriers that provide ample
time for manual fire suppression
activities to control any fire. The
proposed operator manual action offers
protection comparable to the latter two
options, both of which require the
additional layer of defense-in-depth
protection provided by having fire
detection and automatic suppression
capability. The basis for automatic
suppression capability in II1.G.2 is
found in the final rule published on
November 19, 1980 (45 FR 76602),
which stated, “The use of 1-hour barrier
in conjunction with automatic fire
suppression and detection capability
* * *js based on the following
considerations. Automatic suppression
is required to ensure prompt, effective
application of a suppressant to a fire
that could endanger safe shutdown
capability.” The prompt, effective
application of a suppressant to a fire
also applies to III.G.2.b with 20 feet of
horizontal separation with no
intervening combustibles. Accordingly,
the NRC proposes to allow use of
operator manual actions only in
conjunction with fire detectors and an
automatic fire suppression system.

In issuing the current Appendix R,
paragraph III.G.2, requirements on
physical separation of safe shutdown
systems, the Commission recognized
that strict compliance with the III.G.2
criteria might be difficult for certain
licensees at existing facilities. At that
time, the Commission was aware that
other fire protection alternatives might
exist that could provide adequate fire
protection at these facilities. For this
reason, the Commission included an
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exemption provision in §50.48 4 to
allow licensees to propose alternative
fire protection methods to the
Commission for review and approval.
Under the exemption process, the
Commission has used its fire protection
engineering experience and judgment to
review and grant (or in some cases
deny) exemptions to licensees who,
because of plant physical limitations,
sought to implement operator manual
actions in lieu of complying with the
paragraph III.G.2 separation
requirements.

The NRC recognized in the SECY-03—
0100 rulemaking plan that “[r]eplacing
a passive, rated, fire barrier * * * with
human performance activities can
increase risk. For some simple operator
manual actions, the risk increase
associated with human performance
may be minimal. For other actions,
unless the operator manual actions are
feasible, the risk increase could be
significant * * * However, if the
operator manual actions are feasible, the
overall risk increase is minimal.”

On the basis of inspection experience,
the NRC has concluded that certain
manual actions can be accomplished
and provide an adequate level of safety
to satisfy the underlying purpose of the
fire protection rule for the areas set forth
in paragraph III.G.2. In addition, the
NRC has reviewed and granted certain
exemption requests for the use of
manual actions in lieu of the separation
criteria of paragraph III.G.2. This
experience demonstrates that properly
analyzed and implemented manual
actions provide an adequate level of
assurance that a nuclear power plant
could achieve and maintain hot
shutdown conditions.

Due to misunderstanding of
acceptable past practice and existing fire
protection guidance that led licensees to
implement unapproved operator manual
actions, the NRC may be faced with a
large number of operator manual action
exemption requests from licensees. To
provide a more efficient and effective
process and to ensure more uniform and
consistent regulatory treatment of these
cases, the NRC is proposing to codify
conservative, state-of-the-art acceptance
criteria for licensees to use in evaluating
operator manual actions to ensure that
they are both feasible and reliable. The
NRC believes that codifying this
alternative in the rule will be more
efficient than using the exemption
process, and will provide for enhanced
safety by allowing resources to be

4 The exemption provision no longer exists in 10
CFR 50.48. It has been subsumed by the exemption
provisions in 10 CFR 50.12, which apply to all
sections of 10 CFR part 50.

focused on safety rather than
administrative compliance.

Something that is “feasible” is
“capable of being accomplished or
brought about; possible.” Something
that is “reliable” will ““yield the same or
compatible results in different
experiments or statistical trials;
dependably repeatable.” To credit
operator manual actions under
paragraph III.G.2 for outside
containment, the licensee must prove to
the satisfaction of the NRC not only that
the actions can be successfully
accomplished, but also that they can be
accomplished repeatedly by all
personnel who are required to perform
the actions. Together, proof that the
operator manual actions are both
feasible and reliable provides the level
of reasonable assurance necessary for
credited operator manual actions to be
in compliance with paragraph III.G.2.

If shown to be feasible and reliable,
operator manual actions are likely to be
successfully achieved, and any potential
increases in risk to the public due to
their use will be minimal. Requiring the
operator manual actions to meet
conservative acceptance criteria
provides the NRC with reasonable
assurance that such operator manual
actions can be accomplished to safely
shut down the plant in the event of a
fire. These criteria maintain safety by
ensuring that licensees perform
thorough evaluations of the required
operator manual actions and pre-plan
equipment needs. NRC fire protection
inspectors will verify that licensees’
documented operator manual actions
meet the NRC acceptance criteria
through the existing triennial inspection
process. The use of operator manual
actions does not diminish the other
defense-in-depth objectives of the NRC
fire protection program (i.e., the
requirements that minimize the
potential for fires and explosions and
those which provide for rapid
controlling and extinguishing of fires
that do occur). To support the objective
for rapidly controlling and
extinguishing fires, the NRC is requiring
fire detectors and an automatic fire
suppression system as part of the new
operator manual actions option.
Accordingly, the NRC has determined
that the proposed rulemaking provides
reasonable assurance that the public
health and safety are protected,
consistent with the assurance provided
by compliance with the current three
options in paragraphs III.G.2(a), (b) or
(c).

B. Addition of Paragraph III.P, Operator
Manual Actions Acceptance Criteria

The proposed paragraph IIL.P specifies
the required acceptance criteria which
must be met before a licensee may
utilize operator manual actions to
comply with paragraph III.G.2 of
Appendix R. A detailed discussion of
each criterion is provided further in this
Statement of Consideration. These
criteria are as follows:

III.P Operator Manual Actions

1. For purposes of this section,
operator manual actions means the
integrated set of actions needed to
ensure that a redundant train of systems
necessary to achieve and maintain hot
shutdown conditions located within the
same area outside the primary
containment is free of fire damage.

2. A licensee relying on operator
manual actions must meet all of the
following acceptance criteria:

(a) Analysis. The licensee shall
prepare an analysis for each operator
manual action which demonstrates its
feasibility and reliability.

(1) The analysis must contain a
postulated fire timeline showing that
there is sufficient time to travel to action
locations and perform actions required
to achieve and maintain the plant in a
hot shutdown condition under the
environmental conditions expected to
be encountered without jeopardizing the
health and safety of the operator
performing the manual actions. The fire
timeline shall extend from the time of
initial fire detection until the time when
the ability to achieve and maintain hot
shutdown is reached, and shall include
a time margin that reasonably accounts
for all important variables, including (i)
differences between the analyzed and
actual conditions and (ii) human
performance uncertainties that may be
encountered.

(2) The analysis must address the
functionality of equipment or cables
that could be adversely affected by the
fire or its effects but still used to achieve
and maintain hot shutdown.

(3) The analysis must identify all
equipment required to accomplish the
operator manual action within the
postulated timeline, including (but not
limited to) (i) all indications necessary
to identify the need for the operator
manual actions, enable their
performance, and verify their successful
accomplishment, and (ii) any necessary
communications, portable, and life
support equipment.

(b) Procedures and training. Plant
procedures must include each operator
manual action required to achieve and
maintain hot shutdown. Each operator
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must be appropriately trained on those
procedures.

(c) Implementation. The licensee shall
ensure that all systems and equipment
needed to accomplish each operator
manual action are available and readily
accessible consistent with the analysis
required by paragraph 2(a). The number
of operating shift personnel required to
perform the operator manual actions
shall be on site at all times.

(d) Demonstration. Periodically, the
licensee shall conduct demonstrations
using an established crew of operators
to demonstrate that operator manual
actions required to achieve and
maintain the plant in a hot shutdown
condition can be accomplished
consistent with the analysis in
paragraph 2(a) of this section. The
licensee may not rely upon any operator
manual action until it has been
demonstrated to be consistent with the
analysis. The licensee shall take prompt
corrective action if any subsequent
periodic demonstration indicates that
the operator manual actions can no
longer be accomplished consistent with
the analysis.

These acceptance criteria for operator
manual actions are intended to assure
the safe shutdown goals and objectives
for operating reactors as required in 10
CFR 50.48. The primary objective for
safe shutdown is to maintain fuel
integrity (i.e., fuel design limits are not
exceeded). For alternative or dedicated
shutdown capability, the reactor coolant
system process variables should be
maintained within those predicted for a
loss of normal ac power and fission
product boundary integrity should not
be affected.

The applications of these acceptance
criteria are as follows. First, the criteria
are the means by which the NRC will
establish standards that provide a
reasonable level of assurance that
operator manual actions will be
satisfactorily and reliably performed to
bring the plant to a hot shutdown
condition, thus protecting public health
and safety. Second, a standard set of
acceptance criteria will permit both the
licensees and NRC to establish
consistency as to what operator manual
actions will be allowed. Third, the
criteria will provide the parameters
which both the licensees and NRC will
use to conduct evaluations and
inspections in a thorough manner. The
supporting basis for each criterion is
discussed in detail below.

The acceptance criteria in the
proposed rule are structured to ensure
both feasibility and reliability of the
operator manual actions. To credit
operator manual actions, the licensee
must prove not only that the actions can

be successfully accomplished (are
feasible), but also that they can be done
so repeatedly (are reliable). Central to
the approach is the preparation of an
analysis that determines what actions
must be taken in order to reach a hot
shutdown condition. This analysis
would also identify the time available
(timeline) for successful performance of
such actions. A demonstration of the
accomplished operator manual actions
within the established timeline verifies
the feasibility of such actions. In order
to also achieve reliability of the actions,
the Commission is proposing a criterion
for a time margin needed to complete
the actions because of potential
variations in fire characteristics, plant
conditions, and human performance
that the demonstration cannot
adequately address. This concept is
further described in the sections below.

Timeline Analysis

The Commission will require that a
licensee perform an analysis to
determine the feasibility and reliability
of operator manual actions. As part of
the analysis, there shall be a fire
timeline, which extends from the initial
fire detection to the achievement of
maintainable hot shutdown conditions,
to define the time boundaries of the
analysis for the fire scenario in which
the operator manual actions will be
performed. The analysis must identify
all actions that must be completed, the
equipment needed, the number of
people needed, the communications
equipment required, and the time
available to perform the actions before
unsafe plant conditions occur (i.e.,
before exceeding safe shutdown goals
and objectives). The proposed rule has
more specific requirements on each of
these aspects that are discussed in
subsequent sections of this notice. The
Commission will require a licensee to
show that a sufficient amount of extra
time would be available for the required
operator manual actions and that the
process for determining the time
available for such actions adequately
addressed the potential variations in fire
characteristics, plant conditions, and
human performance. This concept is
referred to in this statement as a ““time
margin.”

Proper demonstration requires that
the licensee meet all operator manual
action acceptance criteria other than
Time Margin (this is evaluated after all
other criteria, including requirements in
section 2(d), have been met) and show
that at least one randomly-selected,
established crew can successfully
perform the actions within an
acceptable time frame. For example, if
there are questions about whether

operators can reach the locations where
they must perform the manual actions,
these questions should be addressed to
the extent practicable during the
demonstration. However, successful
demonstration does not fully determine
reliability for the operator manual
actions.

Additional factors must be considered
to show that the actions can be
performed reliably under the variety of
conditions that could occur during a
fire. For example, factors that the
licensee may not be able to recreate in
the demonstrations could cause further
delay under real fire conditions (i.e., the
demonstration would likely fall short of
actual fire situations). Furthermore,
typical and expected variability among
individuals and crews could lead to
variations in operator performance.
Finally, variations in the characteristics
of the fire and related plant conditions
could alter the time available for the
operator actions.

In order to ensure that a particular
action could be performed reliably,
licensees must show that a sufficient
amount of extra time (i.e., a time
margin) would be available for the
action and that the process for
determining the time available for the
action adequately addressed the
potential variations in fire
characteristics and plant conditions.
The time margin ensures that operator
manual actions can be performed
reliably: (1) Through well-thought out
demonstrations that the actions are
feasible, (2) by ensuring that there is
extra time available for given actions
with respect to the fire scenario, and (3)
by adequately addressing all other
related acceptance criteria.

The analysis should include
realistically conservative scenarios, and
such variables as environment and
human performance uncertainties
should be considered in the time
margin. For example, a licensee may
perform a worst case demonstration that
requires the operator to wear a self-
contained breathing apparatus (SCBA),
if there is a reasonable expectation that
the operators will need to pass through
a zone containing smoke in order to
reach the location where the operator
manual action is to be carried out.

Use of a time margin is an appropriate
safety factor for ensuring realistically
reliable operator manual actions. The
rule would require the time margin to
account for all important variables,
including differences between the
analyzed and actual conditions and for
human performance uncertainties that
may be encountered.

The factors necessitating the time
margin are:
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1. The time margin should account for
what the licensee is not likely to be able
to recreate in the demonstration that
could cause further delay (i.e., where
the demonstration falls short).

2. The time margin should account for
the variability of fire and related plant
conditions.

3. The time margin should account for
the variability in human performance
among individuals and between
different crews and for the effects of
human-centered factors that could
become relevant during fire scenarios.

These factors are important
considerations for the time margin for
the following reasons:

1. They address likely limitations of
the demonstration.

2. The demonstration can replicate
only a subset of all possible fires and
resulting variability in fire and plant
conditions.

3. Some degree of human performance
variability is to be expected, some of
which could further delay the times to
perform the desired actions during real
fire situations.

In order to establish a standard to
show time margin, it was necessary to
establish a time margin (or margins) for
fire-related operator manual actions to
ensure that they would be reliably
successful. In other words, if the
licensee can meet all of the operator
manual action acceptance criteria,
which include demonstrating that at
least one randomly-selected, established
crew can successfully perform the
actions, and show that the actions can
be performed within an acceptable time
frame that allows for adequate time
margin to cover potential variations in
plant conditions and human
performance, then the operator manual
action rule would be met. For example,
as long as it can be shown that there is
an “X-percent” time margin to perform
the particular operator manual action,
plant damage or an undesirable plant
condition will still be avoided and all of
the other criteria have been met, then
there is confidence to conclude that the
action will be performed reliably.

The establishment of an appropriate
time margin requires a supported
technical basis. While the best technical
basis for a time margin would be
empirical data from which it could be
derived, a database search was unable to
find relevant data that could be used
directly for or generalized to the
operator manual actions of interest. To
further develop this concept, the NRC
convened an initial expert panel to
identify a time margin for inclusion in
this proposed rule statement for further
stakeholder consideration and feedback.

The expert panel members concluded
that a time margin factor of at least 2
would ensure that the operator manual
actions in response to fire are
sufficiently reliable. For example, if the
operator manual action can be shown
typically to take less than 15 minutes,
then at least 30 minutes (15x2) should
be available to achieve and maintain hot
shutdown. A time margin factor of at
least 2 is assumed to absorb delays that
might be caused by the following set of
factors (1) the need to recover from or
respond to unexpected difficulties or
random problems associated with
instruments or other equipment, or
communication devices; (2)
environmental and other effects that are
not easily replicated in a demonstration,
such as radiation, smoke, toxic gas
effects, and increased noise levels; (3)
limitations of the demonstration to
account for all possible fire locations
that may lend the need for such operator
manual actions; (4) inability to show or
duplicate the operator manual actions
because of safety considerations while
at power; and (5) individual operator
performance factors, such as physical
size and strength, cognitive differences,
time pressure, and emotional responses.
In addition, the time margin includes
adequate time for personnel to recover
from any initial errors in conducting the
actions. The time margin concept could
alternatively consist of a range of
multiplicative values. For example,
instead of a single multiplicative value
of 2, perhaps a range of multiplicative
values (e.g., 2—4 times) could determine
adequate time margin. This may be
appropriate where additional factors
were identified that may influence the
timeline. These factors may be those
unknown and not considered by the
expert elicitation panel and which may
result in a lower or higher
multiplicative factor. The Commission
can also foresee situations where a
licensee may be able to define a
different multiplicative value for
different scenarios. For example, an
operator manual action consisting of a
single action by one plant operator
could have a different multiplicative
value than a scenario that involves more
than one plant operator or where several
sequential actions are necessary.

As with the discussion of the range of
multiplicative values above, the time
margin concept may have to include a
minimum additive time (predetermined
minimum amount of time added to the
demonstrated time) necessary for certain
situations. For example, the time in the
demonstration is shown to be short (e.g.,
<5 minutes for a single operator manual
action), a single multiplicative value of

2 is applied resulting in an additional
time of <5 minutes. There may be
situations where the resulting <5
minutes of margin may not be adequate
to address the factors that may cause a
delay as identified above. In such
situations it may be more appropriate to
apply a minimum additive time (e.g., 10
minutes) to account for factors that may
cause a delay with the operator manual
action.

Request for Comment 1: (Time Margin)

The Commission requests opinions
specifically on the time margin aspects
because of stakeholder interest in this
subject and the Commission’s desire to
consider all stakeholders’ input for this
important criterion.

Specifically, the Commission asks the
following questions:

(A) Considering the factors for time
margin discussed above (including the
conditional dependence on a worst-case
demonstration meeting all the other
acceptance criteria), should the time
margin consist of a single multiplicative
factor (e.g., 2 times), or a range of
multiplicative factors (e.g., 2—4 times)?
Please provide a technical basis for your
proposed time frames or factors.

(B) If a range is appropriate, what
should the range be and what
parameters or variables should be
considered in determining which part of
the range is applicable in a given
situation? Please provide a basis for
your proposed time frames or factors.

(C) Should there be a minimum
additive time (e.g., 10 minutes) for
situations where the time in the
demonstration is so short that a
multiplicative factor would not properly
account for the required time margin
(e.g., a time in the demonstration of <
5 minutes). Please provide a basis for
your proposed time frames or factors.

(D) Are there other means of
establishing margin (e.g., through
consideration of conservative
assumptions in the thermal hydraulic
timeline)? Please provide a technical
basis.

Environmental Factors

Paragraph 2(a)(1) of the proposed
criteria requires that the fire timeline
include a time margin that accounts for
differences between the analyzed and
actual conditions. Adverse
environmental factors are one area of
concern that must be considered
because they affect the operator’s mental
or physical performance. The
environmental factors must be weighed
with respect to the location where the
operator manual actions will be
performed, as well as the access and
egress routes to and from this location.
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Operators’ performance may be
impeded by their inability to reach the
required location and by the difficulty
of performing the action in the
conditions existing at the required
location. The environment along the
egress route after completion of the
operator manual action must also be
considered to ensure personnel health
and safety throughout. These
environmental factors are considered in
the analysis via preparation and
planning thereby ensuring there is
sufficient time to travel to the
location(s) and perform the action(s)
required to achieve and maintain the
plant in a hot shutdown condition.

Equipment Performance

Paragraph 2(a)(2) of the criteria
requires the analysis to address the
functionality of equipment or cables
that could be adversely affected by the
fire but still used to achieve and
maintain hot shutdown. For example,
operators may rely upon valves to
achieve and maintain hot shutdown
conditions. If the functionality of the
valves is adversely affected by the fire
then it may degrade or prevent the
performance of the required operator
manual actions. As identified in
Information Notice 92—18 for motor-
operated valves, bypassing thermal
overload protection devices (discussed
in Regulatory Guide 1.106, “Thermal
Overload Protection for Electric Motors
on Motor Operated Valves” Rev. 1, ML
003740323) could jeopardize
completion of the safety function or
cause degradation of other safety
systems due to sustained abnormal
circuit currents that can arise from fire-
induced “hot shorts.”” Even if these
overload protection devices are not
bypassed, hot shorts can cause loss of
power to motor-operated valves by
tripping the devices. If an operator
manual action requires the manual
manipulation of a depowered motor-
operated valve, such fire-induced
damage could make the manipulation
physically impossible. Therefore, if
equipment to be used during operator
manual actions could be affected by fire,
the licensee must determine that the
functionality of that equipment will not
be adversely affected.

Plant systems, structures and
components (SSCs) are used to achieve
and maintain hot shutdown conditions.
SSCs often require active intervention,
through either automatic or manual
means, to perform their required
function. The analysis of the fire
timeline must identify all such SSCs
needed to achieve maintainable hot
shutdown conditions from the time of
initial fire detection, particularly those

that require operator manual actions to
perform their hot shutdown function
and explain how active equipment will
be operated. Diagnostic indications
relevant to the SSCs’ safety function
may be critical to specific operator
manual actions and interaction with this
equipment. Diagnostic indications are
the alerting, information, control, and
feedback capability provided through
instrumentation. They also provide
sufficient information that determines if
and when these interfaces must be
effected. These indications would
typically be needed to: (1) Enable the
operators to determine which manual
actions are appropriate for the fire
scenario; (2) direct the personnel as to
the proper performance of the operator
manual actions; and (3) provide the
necessary feedback to the operators
verifying that the manual actions have
had their expected results. Diagnostic
indications are considered in the
analysis via identification of the SSCs
necessary to accomplish the operator
manual action and evaluation of their
availability under the fire and
environmental conditions expected.
Guidance on identifying needed
indication is provided as in paragraph
c.2 of the draft regulatory guide DG—
1136, “Guidance for Demonstrating the
Feasibility and Reliability of Operator
Manual Actions in Response to Fire.”

Communications Equipment

Paragraph 2(a)(3)(ii) of the proposed
criteria requires the analysis to identify
all communications equipment
necessary to accomplish the operator
manual actions. Communications
equipment may be needed to provide
feedback between operators in the main
control room and personnel out in the
plant to ensure that any activities
requiring coordination between them
are clearly understood and correctly
accomplished. The unpredictability of
fires can force staff to deviate from
planned activities, hence the need to
consider constant and effective
communications. Communications may
be needed in the performance of
sequential operator manual actions
(where one action must be completed
before another can be started) and
provide verification that procedural
steps have been accomplished,
especially those that must be conducted
at remote locations. Communications
must be considered in the analysis by
identifying the necessary
communications equipment and
ensuring their availability to the plant
operators for the time needed to achieve
and maintain hot shutdown. For
example, if portable radios are to be
used for communications then the

analysis should list the equipment and
confirm that the equipment can be used
in the plant areas (i.e., capable of
receiving and transmitting in the
necessary plant areas) and are available
for the time required (e.g., battery power
life has been considered for the time
period necessary). Such
communications should be identified
and addressed as per paragraph c.2 of
the draft regulatory guide DG-1136,
“Guidance for Demonstrating the
Feasibility and Reliability of Operator
Manual Actions in Response to Fire.”

Portable Equipment

Paragraph 2(a)(3)(ii) of the proposed
criteria requires the analysis to identify
all portable equipment necessary to
accomplish the operator manual actions.
Portable equipment, especially tools
such as keys to open locked areas,
ladders to reach high locations, torque
devices to turn valve handwheels, and
electrical breaker rackout tools, can be
essential to access and manipulate SSCs
to successfully accomplish required
operator manual actions. Similarly, life
support equipment, such as self-
contained breathing apparatuses
(SCBA), may need to be worn to permit
access to and egress from the locations
where the operator manual actions must
be performed since the routes could be
negatively affected by fire effects, such
as smoke, that propagate beyond the
fire-involved area. Portable equipment
must be considered in the analysis by
identifying necessary equipment and
ensuring their availability to the plant
operators during the time needed to
achieve and maintain hot shutdown. For
example, if SCBA is necessary then the
analysis should list the equipment and
confirm that the equipment can be used
in the plant areas (i.e., access and egress
to tight areas are not impeded by the use
of SCBA) and are available for the time
required (e.g., portable bottle air supply
provides sufficient time to perform the
action). Such equipment should be
identified and addressed as per
paragraph c.2 of the draft regulatory
guide DG-1136, “Guidance for
Demonstrating the Feasibility and
Reliability of Operator Manual Actions
in Response to Fire.”

Procedures and Training

Paragraph 2(b) of the proposed criteria
requires that all manual actions be
included in plant procedures, and that
each operator receives training on these
manual actions. The role of written
plant procedures in the successful
performance of operator manual actions
is three-fold: (1) Assist the operators in
correctly diagnosing the type of plant
event that the fire may trigger, usually
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in conjunction with indications, thereby
permitting them to select the
appropriate operator manual actions (or
prescribe actions to be taken should a
fire occur in a given fire area); (2) direct
the operators to the appropriate
preventive and mitigative manual
actions to place and maintain the plant
in a stable hot shutdown condition; and
(3) minimize the potential confusion
that can arise from fire-induced
conflicting signals, including spurious
actuations, thereby minimizing the
likelihood of personnel error during the
required operator manual actions.
Written procedures should contain the
steps to be performed, how the operator
manual actions are performed and the
tools and equipment needed to
successfully perform the actions.

Training on these procedures serves
three supporting functions: (1)
Establishes familiarity with the
procedures, equipment, and potential
(simulated) conditions in an actual
event; (2) provides the level of
knowledge and understanding necessary
for the personnel performing the
operator manual actions to be well-
prepared to handle departures from the
expected sequence of events; and (3)
provides the personnel with the
opportunity to practice their response
without exposure to adverse conditions,
thereby enhancing confidence that they
can reliably perform their duties in an
actual event. Determining that operators
are appropriately trained on procedures
entails establishing, implementing, and
maintaining a training program that
incorporates the instructional
requirements necessary to provide
qualified operators to perform the
manual actions. Licensees are already
required to establish training programs
for licensed operator and nuclear plant
personnel under 10 CFR 55.59 and
50.120, respectively. The procedures
and training provided to operators and
nuclear plant personnel will ensure that
the supporting functions and roles
discussed above can be met. Such
procedures and training should be
identified and addressed as in
paragraph c.2 of the draft regulatory
guide DG-1136, “Guidance for
Demonstrating the Feasibility and
Reliability of Operator Manual Actions
in Response to Fire.” The Commission
expects plant procedures to be available
at or near the locations where the
operator manual actions are to occur so
that they are easily accessible to the
operators.

Implementation and Staffing

Paragraph 2(c) of the proposed criteria
requires that equipment and personnel
necessary for feasible and reliable

operator manual actions must be readily
available and accessible. The equipment
is available when its functionality is not
adversely affected by the fire or its
effects. Accessible means that the
personnel should be able to find and
reach the locations of the components
and be able to manipulate the
components. Accessibility and
availability of equipment must be
considered in the analysis by
identifying necessary equipment,
ensuring operators are knowledgeable of
equipment locations, determining that
accessibility of such equipment, and
that the equipment will not be adversely
affected by a fire or its effects. For
example, operators may rely upon
valves to achieve and maintain hot
shutdown conditions. If the
functionality of the valves is adversely
affected by the fire or if the valves are
not accessible for manipulation then the
functionality of such valves may be
degraded, thereby preventing the
performance of the required operator
manual actions.

The intent of the staffing requirement
is to ensure that qualified personnel will
be on site at all times such that hot
shutdown conditions can be achieved
and maintained in the event of a fire. An
individual expected to perform the
operator manual actions must not have
collateral duties, such as fire fighting or
security, during the evolution of the fire
scenario. This individual should be
exclusively available for the
performance of required operator
manual actions. Therefore, operating
shift staffing levels should include
enough personnel on watch for the
performance of any operator manual
actions that could arise as a result of a
fire. The fire brigade would not be
expected to perform actions other than
those associated with fire fighting.
Otherwise, the potential for interfering
with either their fire fighting activities
or the operator manual actions could
exist, such that successful performance
of one or the other, or both, could be
impaired. For example, during a fire, an
individual who is part of the five-person
fire brigade could not perform the
required operator manual actions
because that individual is expected to
participate in the fire fighting efforts.

Demonstration

The concepts of feasibility and
reliability were examined under
Criterion 2(a) of section IIL.P in
connection with the fire timeline and
time margin. Demonstration and time
margin development complement each
other. Paragraph 2(d) of the proposed
criteria requires demonstration in order
to establish the feasibility of operator

manual actions. The demonstration
criterion provides reasonable assurance
that the operator manual actions can be
performed in the analyzed time period
for a range of conceivable fire situations.

The use of such demonstrations is
supported, for instance, by NUREG—
1764, “‘Guidance for the Review of
Changes to Human Actions” and
NUREG-0711 “Human Factors
Engineering Program Review Model,”
cited in NUREG—-0800, Section 18.0
Standard Review Plan for the Review of
Safety Analysis Reports for Nuclear
Power Plants. NUREG—-1764 states that
“* * * [a] walk-through of the human
actions under realistic conditions
should be performed * * * The
scenario used should include any
complicating factors that are expected to
affect the crews[’] ability to perform the
human actions * * *” NUREG-0711
states that “* * * an integrated system
design (i.e., hardware, software, and
personnel elements) is evaluated using
performance-based tests * * * Plant
personnel should perform operational
events using a simulator or other
suitable representation of the system to
determine its adequacy to support safety
operations * * *”

There are several important elements
to the demonstration criterion. First,
licensees may take credit for operator
manual actions only after a successful
demonstration. To continue taking
credit for operator manual actions,
licensees must complete demonstrations
such that all operating crews
successfully perform the coordinated
sets of operator manual actions taken as
aresult of a fire in a specific fire area.
Periodic demonstrations, at a frequency
consistent with that established by the
licensee in compliance with 10 CFR
50.120, provide valuable training and
experience for licensee personnel and
also serve to verify that plant
configuration and conditions (access,
egress, etc.) have not changed over time
such that the operator manual actions
can no longer be accomplished in
accordance with the analysis performed
pursuant to paragraph III.P.2(a). Should
a licensee be unable to successfully
complete a subsequent demonstration,
the Commission expects prompt
corrective action to retrain the
operators, or to modify the operator
manual actions, or modify the plant
conditions so that the demonstration
yields successful results.

Second, the demonstration verifies an
action can be completed within the
analyzed fire timeline. This can be done
utilizing an established crew of
operators to show in the demonstration
that operator manual actions can be
accomplished to achieve and maintain
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hot shutdown for the entire fire
scenario. This serves as a benchmark for
the development of a time margin,
which is an application of the reliability
concept. Another means of establishing
time margin is through consideration of
conservative assumptions in the
thermal-hydraulic timeline (e.g., end-
state).

Third, the demonstration must be
completed by an established crew. An
established crew is a group of operators
that normally work as a team during any
one shift. Conducting the demonstration
with an established crew instead of a
crew assembled just for the
demonstration will provide a more valid
basis for the fire timeline determination,
as well as provide the established crew
with the training necessary to work as
a team.

Fourth, operator manual actions may
not be credited until those actions have
been shown in the demonstrations to be
feasible by satisfying all the acceptance
criteria. The demonstration should
ensure that all relevant aspects of the
criteria are met and that important
characteristics of those criteria are
included in the demonstration to the
extent possible. For example,
environmental conditions must be
considered and should be simulated
where possible. This may include, but is
not limited to, such considerations as
expected lighting levels, protective
clothing, and noise levels. This is
important because it validates the
demonstration by conducting it under
conditions that are as realistic as
possible.

Fifth, prompt corrective actions are
required if any demonstration
determines that the operator manual
action may not be accomplished
consistent with the analysis. Prompt
corrective actions should be
implemented at the first available
opportunity consistent with the
guidelines of Generic Letter 91-18,
Revision 1, Information to Licensees
Regarding NRC Inspection Manual
Section on Resolution of Degraded and
Nonconforming Conditions.

As with training, the demonstration
provides the crew with practical
experience. All elements of the fire
scenario, including the use of
equipment and procedures, adequacy of
staffing levels, and response to
indications, should be integrated into
the demonstration to develop this
benchmark. In this way, any
complexities, such as the number of
required operator manual actions and
their dependence upon one another, are
evaluated and identified for appropriate
consideration in the development of the
time margin. Failure of an initial

demonstration to show that the operator
manual actions can be accomplished
consistent with the analysis indicates
that the manual actions are not feasible.
In such cases, the licensee could modify
the actions (e.g., different access/egress
routes, redeployment of critical
equipment by placing it at the location
where the operator manual actions will
be performed vs. carrying it to that
location), retrain the crew, such that a
new demonstration satisfies the
analysis, or the licensee could conclude
that operator manual actions are not
feasible and opt to comply with
paragraph II1.G.2.

C. Response to Stakeholder Comments
on Operator Manual Action Acceptance
Criteria

As part of the development of this
proposed rule, the NRC considered
stakeholder comments that provided
additional insights. A number of
stakeholder comments were made in
response to the draft acceptance criteria
intended for use in the interim
enforcement discretion policy published
for comment (68 FR 66501 and 69730)
and in a subsequent public meeting on
June 23, 2004. The comments on these
criteria involved the demonstration
using the same personnel/crews who are
required to perform the manual actions
during the fire; the application of plant
procedures; the application of a fire
detection and suppression system; and
the application of operator manual
actions criteria in all provisions of
paragraph III.G.

Demonstration Criterion

A number of public comments
indicated that the requirement for the
demonstration to use ‘‘the same
personnel/crews who will be required to
perform the actions during the fire” is
unnecessarily restrictive. The
Commission agrees that requiring all
crews to demonstrate performance
under all conditions is unnecessarily
restrictive. The intent is to provide
reasonable assurance that whatever
crew is on duty at the time of a fire can
reliably perform the required actions,
allowing for variabilities and
uncertainties. The Commission
considers it sufficient that an
established crew (i.e., one that typically
works as a team) shows the ability to
perform the required operator manual
actions through documented
demonstration. This demonstration
should show that the crew can
successfully perform all operator
manual actions required by the entire
fire scenario within the analyzed fire
timeline. The demonstration should be
part of the periodic operator training. To

reasonably assure that the remaining
crews (i.e., the ones that receive training
but do not perform the demonstration
during a particular training cycle) can
reliably perform the actions, the “time
margin” addressed in the analysis
criterion is used to offset the variability
among crews. In this way, the
demonstration by the established crew
with an appropriate margin, will
reasonably assure that any of the crews
could likewise perform the required
actions. Another means of determining
margin is through consideration of
conservative assumptions in the
thermal-hydraulic timeline (e.g., end-
state).

Procedural Guidance vs. Guidance

A number of public comments
suggested that the phrase “procedural
guidance” be replaced by “guidance”
(e.g., pre-fire plan). The Commission
considers this term insufficient to
provide feasible and reliable operator
manual actions. In fact, the Commission
has strengthened the wording from the
original “procedural guidance” to
“plant procedures” to reflect the need
for formal written steps. Typically, plant
operators should be capable of
performing noncomplex manual actions
without detailed instructions. However,
there are fire scenarios which could
conceivably be atypical such that what
would “normally” be non-complex
could prove to be difficult in an actual
situation. The reading of procedures
from the control room to direct remote
activities could be impeded by
communication difficulties or other
control room activities. In addition,
operators who perform actions outside
the control room may require immediate
feedback from the control room, and
vice versa, to determine if certain
actions have produced the intended
results. The Commission expects plant
procedures to be available at or near the
locations where the operator manual
actions are to occur so that they are
easily accessible to the operators.

Need for Detection and Suppression
Where Fire Occurs

There appeared to be some confusion
on the part of a few commenters
regarding where fire detection and
automatic suppression would be
required in conjunction with the
addition of the option for operator
manual actions in complying with
paragraph III.G.2. Some thought they
would be required in the areas where
the operator manual actions would
occur. The proposed requirement for
fire detectors and an automatic fire
suppression system applies only to the
area where the fire occurs, not to the
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area(s) where the operator manual
actions will take place.5

A few commenters questioned
whether the requirement for fire
detection and automatic suppression
installed in the area where the fire
occurs should accompany the proposed
compliance option for operator manual
actions, and why this could not be left
to the discretion of the licensees and
review by the NRC, depending on the
specific conditions to be encountered in
that fire area. As discussed in the staff’s
proposed Appendix R, dated May 29,
1980, protective features shall be
provided for fire areas that contain
cables or equipment of redundant
systems important to achieving and
maintaining safe shutdown conditions
to ensure that at least one means of
achieving said conditions survives
postulated fires. The protective features
may consist of a combination of
automatic and manual fire suppression
capability, fire propagation retardants,
physical separation, partial fire barriers,
or alternative shutdown capability
independent of the room. The proposed
operator manual action option in
conjunction with fire detectors and an
automatic fire suppression system is
consistent with the requirement of
protective features and maintains a
similar defense-in-depth concept as
with a 1-hr passive fire barrier or a 20-
ft separation with no intervening
combustibles.

The paragraph III.G.2 compliance
option of a 3-hr passive fire barrier
requires no fire detection or automatic
suppression to be installed in the area
where the fire occurs. To consider the
option for operator manual actions as
providing reasonable assurance at a
level comparable to this option, one
must be convinced that the
implementation of operator manual
actions by itself provides a sufficient
level of defense-in-depth without the
additional level of protection provided
by fire detectors and an automatic fire
suppression system. The reason that the
3-hr barrier was “exempted” from the
additional need for fire detection and
automatic suppression was the
prevalent acknowledgment that a fire at
a nuclear power plant lasting longer
than three hours, without intervention,
is highly unlikely, if not incredible.

50nly in the presumably rare case where the
operator manual actions would also occur in the
same fire area as the fire itself would fire detectors
and an automatic fire suppression system have to
be installed “in the area where the operator manual
actions are taken” for these operator manual actions
to receive credit. This is envisioned only if a very
large fire area experiences a very localized fire such
that the fire effects do not preclude access to, egress
from, and operator manual actions in, a distant
location within the very large area.

Therefore, unlike a 1-hr barrier or a 20-
ft separation without intervening
combustibles, this compliance option
was considered to be sufficient without
the additional level of defense-in-depth
provided by the fire detection and
automatic suppression. Experience in
both the nuclear and non-nuclear
industry clearly indicates that human
reliability is not at a level approaching
that provided by a 3-hr barrier as the
sole level of defense-in-depth.
Therefore, without substantial
additional justification such as can be
provided by using the risk-informed,
performance-based option in the Fire
Protection Regulation at 10 CFR
50.48(c), it is not reasonable to consider
the implementation of operator manual
actions without fire detection and
automatic suppression as a sufficient
compliance option to paragraph III.G.2.

A few commenters indicated that
requiring fire detection and automatic
suppression in conjunction with
operator manual actions if creditable
under [II.G.2 “does not enhance the
ability of the operator to perform a
manual action in another area of the
plant that is unaffected by the fire * * *
[Furthermore], this new “requirement”’
is also more severe than Appendix R,
Section III.G.3 because II.G.3 only
requires a “‘fixed” suppression system,
either manual or automatic, but does not
require an “‘automatic’’ suppression
system * * *7”

With regard to the first claim,
requiring fire detectors and an
automatic fire suppression system in the
fire area under consideration would
enhance the ability of the operator to
achieve and maintain safe shutdown
from an unaffected area. The activation
of detection and automatic suppression
as indicated in the staff’s statements of
consideration for Appendix R to 10 CFR
part 50 (as amended on December 1,
1980; 45 FR 79409) would ensure
prompt and effective application of
suppressant to a fire that could
endanger safe shutdown capability. As a
result, the time it takes a fire to
adversely affect the licensee’s ability to
achieve and maintain a safe reactor
shutdown may be extended, thereby
enhancing the licensee’s ability to
perform feasible and reliable operator
manual actions.

While a proposed requirement of
automatic suppression for operator
manual actions under paragraph II1.G.2
may appear to be more severe than that
of fixed suppression under paragraph
[I.G.3, the Commission believes that
this difference is minor in practicality.
Part 50, Paragraph 48(a)(1), Fire
Protection, of 10 CFR states that “‘each
operating nuclear power plant must

have a fire protection plan that satisfies
Criterion 3 of Appendix A to this part.”
Appendix A, Criterion 3, Fire
Protection, states that “Fire detection
and fighting systems of appropriate
capacity and capability shall be
provided and designed to minimize the
adverse effects of fires on structures,
systems, and components important to
safety.” If a non-water, fixed
suppression system (i.e., a gaseous
suppression system) is used to comply
with III.G. 3, the governing standards
from the NFPA essentially dictate that
the system be automatic, unless an
exception is granted.® If a fixed water
system is used to comply with III.G.3, it
can be non-automatic (i.e., manually
activated). However, the requirement
that it be “fixed” means that its
infrastructure is essentially the same as
an automatic system, such that the
practical difference between automatic
and fixed suppression in areas III.G.2
and I11.G.3 is minimal.

Finally, in both paragraphs III.G.2 and
II1.G.3, the requirement for fire detection
and suppression (automatic or fixed)
provides a degree of “defense-in-depth”
to the passive fire protection features
already in place (except in the case of
the 3-hr fire barrier, where this is
deemed sufficient without detection or
suppression). Defense-in-depth is a
recognized cornerstone in NRC policy to
protect the public health and safety.
Therefore, maintaining defense-in-depth
is recognized as providing safety benefit
in and of itself.

When the NRC proposed the original
“Fire Protection Program for Nuclear
Power Plants Operating Prior to January
1, 1979,” on May 29, 1980 (45 FR
36082), it specified that “the following
minimum fire protective features shall
be provided: (a) An early warning
detection system; (b) manual fire
suppression capability; and (c) fixed fire
suppression systems and alternative
shutdown capability as shown on Table
1.” In Table 1, the need for fixed fire
suppression systems, automatic or
manual, was based on four factors: (1)
Does the fire/water disable normal
shutdown capability; (2) is shutdown

6NFPA 12, Standard on Carbon Dioxide
Extinguishing Systems, Section 1-8.1.1, requires
use of “automatic detection and automatic
actuation,” with the exception that “manual-only
actuation can be used if acceptable to the authority
having jurisdiction [the NRC] where automatic
release could result in an increased risk.” NFPA
12A, Standard on Halon 1301 Fire Extinguishing
Systems, Section 2-3.1.1, similarly states that
‘“automatic detection and automatic actuation shall
be used,” with a similar exception that “manual-
only actuation shall be permitted to be used if
acceptable to the authority having jurisdiction
[again, the NRC].” NFPA 2001, Standard on Clean
Agent Fire Extinguishing Systems, Section 2-3.1.1,
parallels NFPA 12A exactly.
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available from the control room; (3) is
shutdown required from an alternate
panel (if not available in the control
room); and (4) is the access for manual
fire fighting “good” or “poor.” A fixed
fire suppression system was required
whenever shutdown had to be
performed at an alternate panel, except
if (a) the only in-situ combustible was
cable insulation; (b) measures were
provided to retard propagation; and (c)
separation between redundant systems
was at least 10 feet horizontal and
vertical of clean air space. These
requirements were enhanced when they
subsequently became paragraphs 1, 2
and 3 of section III.G in the final rule.
It should be noted that even during the
original rulemaking for Appendix R, the
need for at least fixed fire suppression
was recognized when shutdown
operations would consist of ex-control
room operator manual actions (which
include those performed at an alternate
panel).

In developing Appendix R, section
III.G, the NRC originally considered fire
detection and automatic suppression, if
not as the primary level of defense-in-
depth, at least as an equal level of
defense-in-depth in conjunction with
fire-retardant coatings, and
subsequently their successors, fire
barriers and/or physical separation, as
stated in the ““Statements of
Consideration, 10 CFR part 50, Fire
Protection Program for Operating
Nuclear Power Plants,” (November 19,
1980, 45 FR 76602).

¢% * * [Tlhe NRC staff has indicated to the
Commission that there are requirements
* * * in which the protection afforded by
Appendix R over and above that previously
accepted, may be desirable. The Commission
has decided that these requirements should
be retroactively applied to all facilities * * *
to take fully into account the increased
knowledge and experience developed on fire
protection matters over the last several years.
The first of these [requirements] * * * is
related to fire protection features for ensuring
that systems and associated circuits used to
achieve and maintain a safe shutdown are
free from fire damage. Appendix A to BTP
CMEB 9.5-1 permits a combination of fire-
retardant coatings and fire detection and
suppression systems without specifying a
physical separation distance to protect
redundant systems, and such arrangements
were accepted in some early fire protection
reviews. As a result of some separate effects
tests, the staff changed its position on this
configuration, and subsequent plans have
been required to provide additional
protection in the form of fire barriers or
substantial physical separation for safe
shutdown systems. No credit for such
coatings as fire barriers is allowed by Section
III.G of Appendix R.”

The NRC originally characterized fire-
retardant coatings, and subsequently

their successors, fire barriers and/or
physical separation, as “additional,”
implying that detection and suppression
were intended to be primary. The
requirement that detection and
suppression (automatic) be included
with Appendix R, paragraph II1.G.2,
operator manual actions is not only
consistent with the corresponding
options currently there, but also is
consistent with NRC’s original intent in
developing Appendix R, section III.G.
The risk-informed, performance-based
option in 10 CFR 50.48(c) is available to
those licensees who wish to
demonstrate that operator manual
actions in particular situations provide
a reasonable assurance that the public
health and safety can be maintained
without fire detection or automatic
suppression. Although the exemption
process is available for cases that can be
justified under § 50.12, the Commission
considers the use of the option proposed
by this rulemaking or the risk-informed,
performance-based option currently
provided in 10 CFR 50.48(c) more
desirable in order to minimize the need
for future exemption requests for
addressing operator manual actions.

Request for Comment 2

After considering the technical
implications and historical background
of the proposed criteria as discussed
above, the Commission has tentatively
decided that the proposed operator
manual actions rulemaking should
require fire detectors and an automatic
fire suppression system in the fire area
to permit operator manual actions as a
compliance option under paragraph
III.G.2, provided the acceptance criteria
delineated in a new paragraph IIL.P are
satisfied. The basis for the requirement
is discussed above. However, because of
the stakeholder interest in this subject,
the Commission is asking for specific
feedback and opinions from
stakeholders on requiring an automatic
versus fixed fire suppression system in
the fire area.

The Commission asks the following
specific question:

Under the proposed option of using
operator manual actions under III.G.2.c—
1, when redundant trains are located in
the same fire area, should the
requirement for a suppression system in
the fire area be automatic or fixed? An
automatic suppression system is
required in III.G.2(b) and (c). However,
a fixed system is specified in II.G.3.
Provide the rationale for why requiring
fixed or automatic suppression would
provide the appropriate level of
protection in the proposed paragraph
I1.G.2(C-1).

Application of Operator Manual Actions
Acceptance Criteria to Paragraphs II1.G.1
and I11.G.3

The proposed operator manual
actions rulemaking would modify
requirements in paragraph II1.G.2 to
permit operator manual actions as a
compliance option under this
paragraph, provided the acceptance
criteria delineated in a new paragraph
IIL.P are satisfied. The proposed rule
language would not apply to paragraphs
III.G.1 or II.G.3, although the term
“operator manual actions’” may be
construed as applicable to the same
types of actions taken under these
paragraphs. This issue has been raised
by stakeholders during discussions
conducted thus far, and therefore, the
Commission is providing background
information about this subject and a
specific request for comment.

Appendix R to 10 CFR 50, section
II1.G.1 requires fire protection features
capable of limiting fire damage so that
one train of systems necessary to
achieve and maintain hot shutdown
conditions from either the control room
or emergency control station(s) 7 is free
of fire damage. The NRC considers
redundant trains located in completely
separate fire areas to comply with
III.G.1. Paragraph III.G.1 also allows a
licensee to achieve and maintain hot
shutdown conditions from either the
control room or emergency control
station(s).

Where redundant trains of systems
necessary to achieve and maintain hot
shutdown conditions are located in the
same fire area, paragraph IIL.G.2.
requires one of three means to ensure
that one of the trains is free of fire
damage. Through this rulemaking, the
Commission is proposing to add a
fourth means.

Where the protection of systems
required to function properly for hot
shutdown does not satisfy the
requirement of paragraph II.G.2, or
where redundant trains of systems
required for hot shutdown may be
subject to damage as a result of fire
suppression activities or the inadvertent
actuation of fire suppression systems,
paragraph III.G.3 requires that an
alternative or dedicated shutdown
capability must be provided and must
be independent of cables, systems or
components in the area, room, or zone
under consideration. In addition,
paragraph III.G.3 further requires that

7 Regulatory Guide (RG) 1.189 Fire Protection for
Operating Reactors defines an “‘emergency control
station”” as a ““location outside the MCR where
actions are taken by operations personnel to
manipulate plant systems and controls to achieve
safe shutdown of the reactor.”



10912

Federal Register/Vol. 70, No. 43/Monday, March 7, 2005 /Proposed Rules

fire detection and a fixed fire
suppression system must be installed in
the area, room, or zone under
consideration. Specific criteria for
implementing this capability are
contained in Appendix R, paragraph
IIL.L, “alternative and dedicated
shutdown capability,” including such
features as the performance goals for
specific functions (e.g., maintaining RCS
process variables within those predicted
for a loss of normal AC power, with
makeup function capable of maintaining
the reactor coolant level above the top
of the core for BWRs and within level

of pressurizer indication for PWRs), and
to achieve cold shutdown within 72
hours.

Feedback from the stakeholders on
the Federal Register Notice (68 FR
66501; November 26, 2003) made clear
that some stakeholders believe that
acceptance criteria for operator manual
actions should be expanded to other
provisions of paragraph III.G of
Appendix R to 10 CFR part 50. For
example, one commenter stated that
“[R]ather than changing Appendix R,
Section III.G.2, we recommend that the
NRC issue generic industry guidance
clarifying that manual actions are
permissible to satisfy all subsections of
Appendix R, Section III.G, and that
manually operating equipment locally
satisfies the “emergency control
stations” provision of Appendix R,
Section III.G.1. This approach maintains
maximum consistency with existing
NRC guidance and avoids the creation
of a separate set of standards that are
only applicable to “III.G.2”” manual
actions. Otherwise, establishing criteria
specifically applicable to Appendix R,
Section III.G.2, will lead to new
disputes when manual actions
previously credited to satisfy Sections
III.G.1 and III.G.3 are reviewed during
the inspection process.”

Another commenter stated that “This
[sic—These] proposed interim
acceptance criteria should state NRC’s
current expectations for feasibility of all
manual actions. This maintains the
maximum consistency with existing
NRC guidance, and avoids the creation
of a separate set of standards only
applicable to “II.G.2” manual actions.
Establishing criteria specifically
applicable to “III.G.2 manual actions”
will lead to unnecessary confusion
about whether an action is a “IIL.G.1.a
action” or a “II.G.2 action”.

In addition to the written public
comments, the NRC received comments
during a June 23, 2004, Category 3
public meeting in Rockville, Maryland
discussing application of operator
manual actions criteria to paragraphs
II.G.1 and III.G.3. During this meeting

the industry stated that it will conduct
a survey of licensees shortly following
issuance of the proposed rule to
determine their position and consensus
on the application of operator manual
action criteria to 10 CFR part 50,
Appendix R, paragraphs III.G.1 and
IL.G.3.

There were two issues identified by
stakeholders relative to operator manual
actions. The first was specific operator
manual actions within individual
paragraphs I11.G. 1, IIL.G.2, and II.G.3.
The second was the applicability of the
proposed operator manual actions
acceptance criteria to all provisions of
paragraph IIL.G.

Operator manual actions, as currently
outlined in the proposed rule, would be
used as an additional option to satisfy
paragraph III.G.2 requirements.
However, based on stakeholder
comments, the NRC is asking for
feedback from stakeholders on the
advantages and disadvantages of also
applying operator manual action
acceptance criteria to paragraphs II1.G.1
and II.G.3.

The NRC believes that there are
technical and backfit considerations
associated with expanding the
applicability of operator manual action
acceptance criteria to paragraphs II1.G.1
and IIL.G.3.

A TII.G.3—compliant Fire Area
contains redundant trains of shutdown
equipment or cables and one train has
not been ensured to remain free of fire
damage (per II1.G.2 criteria), or
redundant trains are vulnerable to
damage as a result of fire suppression
activities or the inadvertent actuation of
fire suppression systems. As noted,
paragraph III.L contains specific
provisions concerning this alternate or
dedicated shutdown capability. For
instance, it contains criteria such as
II.L.3 “Procedures shall be in effect
* * ** and IIL.L.4 “The number of
operating shift personnel * * *
required to operate such equipment
shall be on site at all times.” However,
they are not as comprehensive as the
proposed acceptance criteria in
paragraph IIL.P. The NRC believes that if
it applied the proposed acceptance
criteria in paragraph IIL.P to paragraph
[II.G.3, it may be necessary to modify
paragraph IIL.L.

In addition, the NRC believes that
operator manual actions previously
approved for paragraph III.G.3 would
need to be revisited in order to ensure
that they satisfy the acceptance criteria
as proposed for paragraph II1.G.2.

Applying the same new acceptance
criteria to all fire protection manual
actions in paragraph III.G may require a
generic backfit analysis since the

current rule allows the use of manual
actions at emergency control stations in
II1.G.1 with no codified acceptance
criteria and in III.G.3 with less specific
acceptance criteria. Section 50.109(a)(3)
provides the standard for a backfit
analysis that must show ‘““a substantial
increase in the overall protection * * *
and that the direct and indirect costs of
implementation * * * are justified in
view of this increased protection.” The
extent of licensees’ usage of manual
actions is highly plant specific and the
associated costs and benefits of
backfitting are therefore difficult to
quantify. Furthermore, applying the
acceptance criteria to all paragraph III.G
manual actions could invalidate the use
of some existing manual actions. The
subsequent hardware/fire barrier/
program modifications that would then
be needed could be very expensive.
Thus, value-impact analyses in many
cases would probably show that
backfitting is not cost-beneficial.

Alternatively, if a generic analysis
cannot justify the backfit under 10 CFR
50.109(a)(3), the NRC may be able to
justify the backfitting as necessary for
“adequate protection” under 10 CFR
50.109(a)(4)(ii). Recent inspection
experience has not shown major issues
with respect to the use of operator
manual actions, thus, not providing
significant support to justify that the
backfit is needed for adequate
protection. Further, NRC inspections of
potentially risk-significant (“‘greater
than green”) findings on such manual
actions are already handled by the
Reactor Oversight Process (ROP)
corrective action program or are
evaluated as plant-specific backfits, as
applicable.

Regardless of the applicable section
under 10 CFR 50.109, a backfit may
ultimately enhance safety, as a result of
a consistent set of rules. However,
backfitting the operator manual actions’
acceptance criteria to all plants may
cause plants with existing operator
manual actions previously approved
under a different set of criteria to
resubmit exemption requests for staff
review and approval.

Applying new acceptance criteria on
a forward-fit basis for operator manual
actions under III.G.3 might be a means
of addressing this backfit concern.
Under this approach, application of the
new acceptance criteria to III.G.3 would
apply to operator manual actions that
resulted from future licensing basis
changes after the effective date of the
new rule. The new acceptance criteria
would thus apply to all III.G.2 operator
manual actions, but to only a small
percentage of the manual actions
credited under III.G.3. This approach,
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however, may increase the regulatory
complexity and burden associated with
fire protection inspections and further
complicate the fire protection licensing
basis of each facility.

Applying the new acceptance criteria
to all operator manual actions in III.G.2
and II1.G.3, would make fire protection
implementation and inspections more
consistent, reliable and predictable.
However, the NRC also notes that the
existing requirements vary among plants
for several reasons; for example, post-
1979 plants were not specifically
licensed to Appendix R, and thus these
provisions would not apply to them
absent other regulatory action, which
would tend to offset the possible
consistency gain.

Request for Comment 3

After considering a number of
technical and regulatory implications,
the Commission has tentatively decided
to limit the applicability of this
proposed rule on operator manual
actions to paragraph II1.G.2. However,
because of the stakeholder interest in
this subject, the Commission is also
asking for specific feedback and
opinions from stakeholders on applying
operator manual actions acceptance
criteria to paragraphs III.G.1 and III.G.3.
Depending on the comments received,
the Commission may extend application
of the criteria to paragraphs III.G.1 and
1I1.G.3.

The Commission asks the following
specific question:

Should the operator manual action
acceptance criteria developed for II1.G.2
also be applied to operator manual
actions for III.G.1 and IIL.G.37 Are there
advantages or disadvantages not noted
by the Commission that should be
considered? Please provide a discussion
outlining the basis for your response
taking into account the considerations
outlined in the supplementary
information section of this document.

IV. Interim Enforcement Discretion
Policy

In SECY-03-0100, ‘“‘Rulemaking Plan
on Post-Fire Operator Manual Actions,”
dated June 17, 2003, the NRC staff
recommended development of an
interim enforcement policy relying on
preliminary acceptance criteria for
manual actions. The staff proposed this
strategy based on a belief that interim
acceptance criteria could be developed
that would be consistent with the
manual actions acceptance criteria in
the final rule. The Commission had
previously approved a similar
enforcement discretion policy related to
a fitness-for-duty proposed rulemaking.
In an SRM dated September 12, 2003,

the Commission approved the staff’s
recommendation.

In March 1998, the NRC issued EGM
98-02, “Enforcement Guidance
Memorandum—Disposition of
Violations of Appendix R, Sections IIL.G
and III.L Regarding Circuit Failures,”
that provides enforcement guidance for
issues related to fire-induced circuit
failures, which encompasses the vast
majority of manual actions as
compensatory measures to satisfy the
regulatory requirements. This EGM was
developed based on an apparent
widespread misunderstanding of the
requirements on the part of licensees
and remains in effect until December 31,
2005. The EGM provides guidance for
disposition of noncompliances
involving fire-induced circuit failures,
which could prevent operation or cause
maloperation of equipment needed to
achieve and maintain post-fire safe
shutdown. Among the enforcement
conditions, discretion will be given for
cases where licensees do not dispute
that a violation of regulatory
requirements has occurred with respect
to a nonconformance and that licensees
take prompt compensatory actions and
also take corrective action within a
reasonable time. The expectations of
this EGM have been incorporated into
the current NRC Enforcement Manual.
In addition, the Office of Nuclear
Reactor Regulation issued a revised
Inspection Procedure (IP) 71111.05 in
March 2003 incorporating interim
operator manual actions acceptance
criteria. The inspection procedure
provides guidance to assess and ensure
that plant specific operator manual
actions meet the interim acceptance
criteria and that corrective actions taken
by the plants will achieve and maintain
safe shutdown condition.

On November 26, 2003 (68 FR 66501),
the NRC staff published a Federal
Register notice soliciting public
comments on specific acceptance
criteria for operator manual actions to
be considered for use in developing an
interim enforcement discretion policy
for post-fire operator manual actions. In
addition, as part of the proposed rule
development, the staff has had
numerous interactions with industry
and public stakeholders to discuss rule
requirements and the more developed
operator manual actions acceptance
criteria. Based on these meetings and
comments in response to the November
26, 2003, Federal Register notice, the
Commission believes that the proposed
rule’s acceptance criteria and detection
and suppression requirements are still
evolving, such that the new interim
enforcement guidance developed in
conjunction with the proposed rule may

not be consistent with the requirements
specified in the final rule.

The current applications of EGM 98—
02 and IP 71111.05 are effective to
ensure and maintain the overall plant
safety by licensees through the use of
adequate and appropriate compensatory
measures in the form of operator manual
actions implemented under the
licensee’s Fire Protection Program.
Manual actions that fail to meet the
criteria in the inspection procedure are
not considered to be feasible or to be
adequate compensatory measures. Such
manual actions will result in the non-
compliance being entered into the
enforcement process. The new interim
enforcement policy for the post-fire
operator manual actions would utilize a
disputed set of acceptance criteria and
trigger additional reviews (by licensees
and inspectors) of past findings, with
the prospect of a third review being
necessary upon issuance of the final
rule. Issuing such an enforcement
discretion policy at this time could also
have the unintended consequence of
preempting the rulemaking process
without a clear safety benefit.

Based on the above, the Commission
believes that the continued use of the
current enforcement discretion policy of
EGM 98-02 and the guidance in IP
71111.05 is sufficient in the interim and
that a revision of the existing policy or
development of additional policy to
include specific operator manual
actions acceptance criteria is not
warranted.

V. Section-by-Section Analysis of
Substantive Changes

Part 50, Appendix R, paragraph
III.G.2. Add an “or” at the end of the
paragraph c. The change is necessary for
the introduction of a new option that
recognizes operator manual actions as
an alternative method to satisfy the
requirements set forth in paragraph
IIL.G.2.

Part 50, Appendix R, paragraph
III.G.2. Add paragraph c—1, “Operator
actions that satisfy the acceptance
criteria in paragraph IILP. In addition,
fire detectors and an automatic fire
suppression system shall be installed in
the fire area.” This paragraph would
codify use of operator manual actions in
conjunction with fire detectors and an
automatic suppression system installed
in the fire area as an additional
alternative compliance method. The
licensees implementing this voluntary
alternative or any of the existing
alternatives currently set forth in this
paragraph would provide reasonable
assurance that at least one method for
achieving and maintaining hot
shutdown condition would remain
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available during and after a postulated
fire anywhere in the plant. This
paragraph numbering was chosen to
preserve the numbering of subsequent
requirements within paragraph III.G.2.

Part 50, Appendix R. Add paragraph
III.P [Acceptance Criteria for Operator
Manual Actions]. The new paragraph P
would define operator manual actions
and set forth the required acceptance
criteria which must be met before a
licensee may use operator manual
actions to comply with paragraph III.G.2
of Appendix R.

Proposed paragraph IILP.1
[Definition]. Paragraph III.P.1 adds a
definition for operator manual actions.

Proposed paragraph III.P.2. Paragraph
IIL.P.2 sets forth the requirements and
acceptance criteria for relying on
operator manual actions.

Proposed paragraph II.P.2.a requires
that an analysis be performed for
operator manual actions and that the
feasibility and reliability of these
actions be demonstrated. The analysis
must also address the fire timeline and
identify all manual actions that must be
completed; the equipment needed; the
number of operators needed; the
communication equipment needed; and
the time available, including time
margin, for the operators to perform the
actions before unsafe plant conditions
occur.

Proposed paragraph IIL.P.2.b contains
requirements for plant procedures that
must include each operator manual
action required to achieve and maintain
hot shutdown. It also includes operator
training requirements for those
procedures.

Proposed paragraph IIL.P.2.c contains
requirements that systems and
equipment needed to accomplish
operator manual actions are available
and equipment is readily accessible
consistent with the analysis required by
subparagraph III.P.2(a). It also includes
a requirement that the number of
operating shift personnel required to
perform the operator manual actions
must be on site at all times.

Proposed paragraph III.P.2.d contains
requirements for periodic
demonstrations of the operator manual
actions and corrective actions.

VI. Plain Language

A June 1, 1988, presidential
memorandum entitled “Plain Language
in Government Writing”’ directed that
the Government’s writing be in plain
language. This memorandum was
published on June 10, 1998 (63 FRN
31883). In compliance with this
directive, editorial changes have been
made in the proposed revision to
improve the organization and

readability of the existing language of
the paragraph being revised. These
types of changes are not discussed
further in this document. The NRC
requests comments on the proposed rule
specifically with respect to the clarity
and readability of the language used.
Comments should be sent to the address
listed under the ADDRESSES heading of
the preamble.

VII. Voluntary Consensus Standards

The National Technology
Advancement and Transfer Act of 1995,
Pub. L. 104-113, requires that Federal
agencies use technical standards that are
developed or adopted by voluntary
consensus standards bodies, unless the
use of such standards is inconsistent
with applicable law or otherwise
impractical. The NRC is aware of the
guidance on operator manual actions
contained in ANSI/ANS Standard 58.8
(1994), “Time Response Design Criteria
for Safety-Related Operator Actions.”
This standard contains criteria that
establish time requirements for use in
the design of safety-related systems for
nuclear power plants. The objective of
the criteria is to determine whether
sufficient time exists for operators to
perform the required operator manual
actions to operate safety-related systems
or whether automatic actuation is
required. The scope of the standard is
“limited to safety-related operator
actions associated with design basis
events (DBEs) that result in a reactor trip
and is required to be analyzed in safety
analysis reports (SARs).” The NRC
considers this industry consensus
standard relevant to the proposed
rulemaking, but not acceptable as a
replacement for it. Operator manual
actions performed for the purpose of fire
protection are beyond the intended
application of this standard. However,
the principles and methods contained in
the standard may be adaptable to the
proposed rulemaking and have been
considered as part of the NRC’s effort to
develop generic operator manual actions
acceptance criteria.

The NRC is further aware of draft
guidance for review of license
amendment requests that contain risk-
important human actions. The NRC staff
issued NUREG-1764, “Guidance for the
Review of Changes to Human Actions,”
as a draft report for public comment
with the comment period closing on
March 31, 2003. This NUREG proposes
a risk-informed methodology for the
review of the human performance
aspects of licensees’ proposed changes
to plant systems and operations in
license amendment requests. In addition
to using risk insights to help the staff
determine the level of regulatory review

expended on licensees’ submittals
relying on human actions, the NUREG
provides deterministic review criteria
for evaluating the acceptability of
human actions proposed by licensees.

The NRC notes that a separate
rulemaking for 10 CFR 50.48(c),
“National Fire Protection Association
Standard NFPA 805,” has recently been
completed which permits nuclear power
plant licensees to develop a risk-
informed, performance-based fire
protection program consistent with
voluntary consensus standard NFPA
805, ‘“‘Performance-Based Standard for
Fire Protection for Light Water Reactor
Electric Generating Plants.” Appendix B
of NFPA 805 specifies a method for
assessing the feasibility of operator
manual actions. The NRC believes that
licensees who choose to implement the
NFPA 805 approach could alternatively,
with appropriate analysis and
documentation, use it to justify the
acceptability of certain operator manual
actions in their fire protection programs.

In preparing the proposed rule, the
NRC considered the applicability of the
risk-informed approach and the
deterministic review criteria presented
in NUREG-1764 and Appendix B of
NFPA 805 to help refine the regulatory
requirements and the implementation
guidance. The NRC is not aware of any
other consensus standard that could be
adopted to provide guidance or criteria
for the use of operator manual actions,
but will consider using an alternative
standard if one is identified during the
rulemaking process.

VIIL Finding of No Significant
Environmental Impact: Environmental
Assessment

The Commission has determined
under the National Environmental
Policy Act of 1969, as amended, and the
Commission’s regulations in subpart A
of 10 CFR part 51, that this rule, if
adopted, would not be a major Federal
action significantly affecting the quality
of the human environment. Therefore,
an environmental impact statement is
not required. The basis for this
determination is as follows:

This action would establish
regulations that allow nuclear power
plant licensees to use manual actions by
plant operators as an alternative method
to achieve hot shutdown conditions in
the event of fires in certain plant areas,
provided that the actions are evaluated
against specified criteria and
determined to be feasible and reliable,
and that fire detectors and an automatic
fire suppression system are provided in
the fire area. This proposed action also
provides conservative and thorough
regulatory acceptance criteria for
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operator manual actions taken under
Paragraph III.G.2 of Appendix R to
achieve and maintain hot shutdown
conditions.

The proposed action will not
significantly increase the probability or
consequences of an accident. No
changes are being made in the types or
quantities of radiological effluents that
may be released off site, and there is no
significant increase in public radiation
exposure since there is no change to
facility operations that could create a
new or affect a previously analyzed
accident. The staff believes there will be
no net change in occupational radiation
exposure. Any potential increase in
exposure to personnel performing or
demonstrating operator manual actions
will likely be offset by a reduction of
occupational radiation exposure since
fewer personnel will be required to
install or maintain fire barriers in or
near radiologically controlled areas.

With regard to nonradiological
impacts, no changes are being made to
nonradiological plant effluents and
there are no changes in activities that
could adversely affect the environment.
Therefore, there are no significant non-
radiological impacts associated with the
proposed action.

The primary alternative to this action
is the no-action alternative. The no-
action alternative would result in
licensees proposing to use the risk-
informed, performance-based alternative
provided in 10 CFR 50.48(c) or
submitting exemptions to authorize the
use of acceptable operator manual
actions. The NRC’s approval of these
actions would have the same
environmental impacts as the proposed
action.

The determination of this
environmental assessment is that this
action will have no significant offsite
impact on the public. Comments on any
aspect of the environmental assessment
may be submitted to the NRC as
indicated under the ADDRESSES heading.

The NRC has sent a copy of this
proposed rule to all State Liaison
Officers and requested their comments
on the environmental assessment.

IX. Paperwork Reduction Act
Statement

This proposed rule contains new or
amended information collection
requirements that are subject to the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq). This rule has been
submitted to the Office of Management
and Budget for review and approval of
the information collection requirements.

Type of submission, new or revision:
Revision.

The title of the information collection:
10 CFR Part 50, “Fire Protection
Program—Post Fire Operator Manual
Actions” (Proposed Rule).

The form number if applicable: Not
applicable.

How often the collection is required:
As needed.

Who will be required or asked to
report: Licensees for nuclear power
plants licensed to operate before January
1, 1979, who wish to implement fire
protection manual actions.

An estimate of the number of annual
responses: 8.

The estimated number of annual
respondents: 8.

An estimate of the total number of
hours needed annually to complete the
requirement or request: A reduction of
745 hours annually (— 2,880 hours
reporting plus 2,135 hours
recordkeeping,) or a reduction of 93
hours per respondent.

Abstract: The NRC is proposing to
amend its regulations pertaining to fire
protection under 10 CFR part 50,
Appendix R, Paragraph II1.G.2, to allow
the voluntary use of manual actions by
operators of nuclear power plants
licensed to operate prior to January 1,
1979, to achieve hot shutdown
conditions in the event of fires in
certain plant areas, provided the actions
are evaluated against specific criteria
that have been determined to be
acceptable by the NRC.

The U.S. Nuclear Regulatory
Commission is seeking public comment
on the potential impact of the
information collections contained in
this proposed rule and on the following
issues:

1. Is the proposed information
collection necessary for the proper
performance of the functions of the
NRC, including whether the information
will have practical utility?

2. Is the estimate of burden accurate?

3. Is there a way to enhance the
quality, utility, and clarity of the
information to be collected?

4. How can the burden of the
information collection be minimized,
including the use of automated
collection techniques?

A copy of the OMB clearance package
may be viewed free of charge at the NRC
Public Document Room, One White
Flint North, 11555 Rockville Pike, Room
O-1 F21, Rockville, MD 20852. The
OMB clearance package and rule are
available at the NRC worldwide Web
site: http://www.nrc.gov/public-involve/
doc-comment/omb/index.html for 60
days after the signature date of this
notice and are also available at the rule
forum site, http://ruleforum.linl.gov.

Send comments on any aspect of
these proposed information collections,
including suggestions for reducing the
burden and on the above issues, by
April 6, 2005, to the Records and FOIA/
Privacy Services Branch (T-5 F52), U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—0001, or by
Internet electronic mail to
INFOCOLLECTS@NRC.GOV and to the
Desk Officer, John A. Asalone, Office of
Information and Regulatory Affairs,
NEOB-10202, (3150-0011), Office of
Management and Budget, Washington,
DC 20503. Comments received after this
date will be considered if it is practical
to do so, but assurance of consideration
cannot be given to comments received
after this date. You may also e-mail
comments to
John_A._Asalone@omb.eop.gov or
comment by telephone at (202) 395—
4650.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a request for information or an
information collection requirement
unless the requesting document
displays a currently valid OMB control
number.

X. Regulatory Analysis

The Commission has prepared a draft
regulatory analysis on this proposed
regulation. The analysis examined the
costs and benefits of Commission
alternatives for updating the existing
rule to accommodate technological
advances.

The analysis examined two baselines.
The Main baseline reflects the effects of
the rule as of the date of publication,
that is, full compliance with all existing
regulations. The Industry Practices
baseline reflects a more “‘real world”
assessment of compliance.

The regulatory alternatives examined
under each baseline were No Action,
under which no regulatory changes
would be undertaken; Regulatory
Guidance, under which Section 50.48
and Appendix R would not be modified
but regulatory guidance would be
updated; and the Proposed Alternative,
under which the proposal outlined
above would be implemented.

The regulatory analysis showed that
the proposed alternative was the most
cost beneficial of the three alternatives.
The benefit is the greatest under the
Industry Practices baseline because
fourteen reactors would take immediate
advantage of the proposed rule with
corresponding savings to industry.

Option 3, the Proposed Alternative,
was determined to be the most
preferable based on best professional
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judgment and quantitative analysis
because it (1) improves effectiveness
and efficiency of the NRC regulatory
process by assuring adequate and
uniform operator manual actions; (2)
eliminates the need for some licensees

to request exemptions from Paragraph
[I.G.2 or make equipment
modifications; and (3) reduces NRC
costs by reducing the number of
exemption requests to be reviewed.
Under Option 3, public health and

safety would be maintained at the
current level.

The results of the analysis are
summarized in the following table.

NET PRESENT VALUE OF REGULATORY ALTERNATIVES

. : Option 2 Option 3

Baseline r%pggRoL regulatory proposed

guidance alternative
1= UL POV PUU BTN ($42,240) $13,992,793
INAUSTIY PTACHCES ..ottt sttt sttt e sae e st e sbeeeneesnnesnees | eeeseessesnseesneens (42,240) 16,839,000

The Commission requests public
comment on the draft regulatory
analysis. The regulatory analysis may be
viewed and downloaded via the NRC
rulemaking Web site at http://
ruleforum.lInl.gov. Single copies of the
analysis are also available from David T.
Diec, Office of Nuclear Reactor
Regulation, (301) 415-2834, e-mail
dtd@nrc.gov or Alexander Klein, Office
of Nuclear Reactor Regulation, (301)
415-3477, e-mail ark1@nrc.gov.
Comments on the draft analysis may be
submitted to the NRC as indicated
under the ADDRESSES heading.

XI. Regulatory Flexibility Certification

As required by the Regulatory
Flexibility Act, as amended, 5 U.S.C.
605(b), the Commission certifies that
this proposed rule, if adopted, would
not have a significant economic impact
on a substantial number of small
entities. This proposed rule would affect
only licensees authorized to operate
nuclear power reactors. These licensees
do not fall within the scope of the
definition of ““small entities” set forth in
the Regulatory Flexibility Act or the
Size Standards established by the
Nuclear Regulatory Commission (10
CFR 2.810).

XII. Backfit Analysis

Section 50.109 (a)(1) defines
backfitting as “the modification of or
addition to systems, structures,
components, or design of a facility
* * * any of which may result from a
new or amended provision in the
Commission rules or the imposition of
a regulatory staff position interpreting
the Commission rules that is either new
or different from a previously applicable
staff position.” The requirements in
Appendix R are only applicable to
licensees who received operating
licenses before January 1, 1979. To
resolve an existing regulatory
compliance issue for these licensees
under paragraph III.G.2 of Appendix R,
the proposed rule represents a voluntary

alternative to the current requirements.
The proposed rule would allow the use
of operator manual actions for achieving
and maintaining hot shutdown during a
fire in an area where redundant
shutdown trains are located as an
additional method beyond the three
alternatives presently provided.
Licensees who currently have approved
operator manual actions will not be
required to perform any additional
actions (such as analysis or
documentation). Licensees who employ
operator manual actions but have not
received NRC approval are in violation
of paragraph II.G.2 of Appendix R.
There is no backfitting as defined in 10
CFR 50.109(a)(1) because licensees may
choose to continue to meet paragraph
III.G.2 through other provisions.

Post-January 1, 1979 licensees who
use operator manual actions without
NRC approval may or may not be in
compliance with applicable fire
protection requirements (GDC-3,
§50.48(a), applicable license conditions,
or current fire protection programs).
Compliance for plants licensed after
January 1, 1979, depends on the specific
licensing commitments, the change
control process, and how the change
was justified and analyzed to
demonstrate that the operator manual
actions are feasible and reliable and do
not adversely affect the ability to
achieve or maintain safe shutdown. This
rule is not applicable to these licensees
as they are not required to meet
Appendix R.

Based on the above discussion, the
NRC has concluded that the proposed
rule would not constitute a backfit as
defined in 10 CFR 50.109(a)(1).

List of Subjects 10 CFR Part 50

Antitrust, Classified information,
Criminal penalties, Fire protection,
Intergovernmental relations, Nuclear
power plants and reactors, Radiation
protection, Reactor siting criteria,
Backfitting, Reporting and record
keeping requirements.

For the reasons set forth in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 553, the NRC
is proposing to adopt the following
amendments to 10 CFR part 50.

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

1. The authority citation for part 50
continues to read as follows:

Authority: Secs. 102, 103, 104, 105, 161,
182, 183, 186, 189, 68 Stat. 936, 937, 938,
948, 953, 954, 955, 956, as amended, sec.
234, 83 Stat. 444, as amended (42 U.S.C.
2132, 2133, 2134, 2135, 2201, 2232, 2233,
2236, 2239, 2282); secs. 201, as amended,
202, 206, 88 Stat. 1242, as amended, 1244,
1246 (42 U.S.C. 5841, 5842, 5846); sec. 1704,
112 Stat. 2750 (44 U.S.C. 3504 note).

Section 50.7 also issued under Pub. L. 95—
601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5841).

Section 50.10 also issued under secs. 101,
185, 68 Stat. 955, as amended (42 U.S.C.
2131, 2235); sec. 102, Pub. L. 91-190, 83 Stat.
853 (42 U.S.C. 4332).

Sections 50.13, 50.54(dd), and 50.103 also
issued under sec. 108, 68 Stat. 939, as
amended (42 U.S.C. 2138).

Sections 50.23, 50.35, 50.55, and 50.56 also
issued under sec. 185, 68 Stat. 955 (42 U.S.C.
2235).

Sections 50.33a, 50.55a and Appendix Q
also issued under sec. 102, Pub. L. 91-190,
83 Stat. 853 (42 U.S.C. 4332).

Sections 50.34 and 50.54 also issued under
sec. 204, 88 Stat. 1245 (42 U.S.C. 5844).

Sections 50.58, 50.91, and 50.92 also
issued under Pub. L. 97—415, 96 Stat. 2073
(42 U.S.C. 2239).

Section 50.78 also issued under sec. 122,
68 Stat. 939 (42 U.S.C. 2152).

Sections 50.80—50.81 also issued under
sec. 184, 68 Stat. 954, as amended (42 U.S.C.
2234).

Appendix F also issued under sec. 187, 68
Stat. 955 (42 U.S.C. 2237).

2. In Appendix R to Part 50, Section
II1.G.2.c. is revised and a new Section
II1.G.2.c—1 and Section III.P. are added
to read as follows:
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Appendix R to Part 50—Fire Protection
Program For Nuclear Power Facilities
Operating Prior to January 1, 1979

* * * * *

III. Specific Requirements
* * * * *

G' .

2. * k% %

¢. Enclosure of cable and equipment and
associated non-safety circuits of one
redundant train in a fire barrier having a 1-
hour rating. In addition, fire detectors and an
automatic fire suppression system shall be
installed in the fire areas; or

c—1. Operator manual actions that satisfy
the acceptance criteria in paragraph IIL.P. In
addition, fire detectors and an automatic fire
suppression system shall be installed in the
fire area.
* * * * *

P. 1. For purposes of this section, operator
manual actions means the integrated set of
actions needed to ensure that a redundant
train of systems necessary to achieve and
maintain hot shutdown conditions located
within the same area outside the primary
containment is free of fire damage.

2. A licensee relying on operator manual
actions must meet all of the following
requirements:

(a) Analysis. The licensee shall prepare an
analysis for each operator manual action
which demonstrates its feasibility and
reliability.

(1) The analysis must contain a postulated
fire timeline showing that there is sufficient
time to travel to action locations and perform
actions required to achieve and maintain the
plant in a hot shutdown condition under the
environmental conditions expected to be
encountered without jeopardizing the health
and safety of the operator performing the
manual action. The fire timeline shall extend
from the time of initial fire detection until
the time when the ability to achieve and
maintain hot shutdown is reached, and shall
include a time margin that reasonably
accounts for all important variables,
including (i) differences between the
analyzed and actual conditions, and (ii)
human performance uncertainties that may
be encountered.

(2) The analysis must address the
functionality of equipment or cables that
could be adversely affected by the fire or its
effects but still used to achieve and maintain
hot shutdown.

(3) The analysis must identify all
equipment required to accomplish the
operator manual actions within the
postulated timeline, including (but not
limited to) (i) all indications necessary to
identify the need for the operator manual
actions, enable their performance and verify
their successful accomplishment, and (ii) any
necessary communications, portable, and life
support equipment.

(b) Procedures and training. Plant
procedures must include each operator
manual action required to achieve and
maintain hot shutdown. Each operator must
be appropriately trained on those procedures.

(c) Implementation. The licensee shall
ensure that all systems and equipment

needed to accomplish each operator manual
action are available and readily accessible
consistent with the analysis required by
paragraph 2(a). The number of operating shift
personnel required to perform the operator
manual actions shall be on site at all times.

(d) Demonstration. Periodically, the
licensee shall conduct demonstrations using
an established crew of operators to
demonstrate that operator manual actions
required to achieve and maintain the plant in
a hot shutdown condition can be
accomplished consistent with the analysis in
paragraph 2(a) of this section.

The licensee may not rely upon any
operator manual action until it has been
demonstrated to be consistent with the
analysis. The licensee shall take prompt
corrective action if any subsequent periodic
demonstration indicates that the operator
manual actions can no longer be
accomplished consistent with the analysis.

Dated at Rockville, Maryland, this 24th day
of February, 2005.

For the Nuclear Regulatory Commission.
Annette Vietti-Cook,
Secretary of the Commission.
[FR Doc. 05—4314 Filed 3—4-05; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2005-20065; Airspace
Docket No. 05-ACE-7]

Proposed Establishment of Class E2
Airspace; and Modification of Class E5
Airspace; Monett, MO

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to create
a Class E surface area at Monett, MO. It
also proposes to modify the Class E5
airspace at Monett, MO.

DATES: Comments for inclusion in the
Rules Docket must be received on or
before April 19, 2005.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2005-20065/
Airspace Docket No. 05—-ACE-7, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal

holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.

FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2524.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2005-20065/Airspace
Docket No. 05—ACE-7.”” The postcard
will be date/time stamped and returned
to the commenter.

Availability of NPRM’s

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be assessed through the FAA’s Web
page at http://www.faa.gov or the
Superintendent of Document’s Web
page at http://www.access.gpo.gov/nara.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591, or by calling
(202) 267—8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking (202) 267-9677, to
request a copy of Advisory Circular No.
11-2A, Notice of Proposed Rulemaking
Distribution System, which describes
the application procedure.
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The Proposal

This notice proposes to amend part 71
of the Federal Aviation Regulations (14
CFR part 71) to establish Class E
airspace designated as a surface area for
an airport at Monett, MO. Controlled
airspace extending upward from the
surface of the earth is needed to contain
aircraft executing instrument approach
procedures to Monett Municipal
Airport. Weather observations would be
provided by an Automatic Weather
Observing/Reporting System (AWOS)
and communications would be direct
with Springfield Terminal Radar
Approach Control Facility.

This notice also proposes to revise the
Class E airspace area extending upward
from 700 feet above the surface at
Monett, MO. An examination of this
Class E airspace area for Monett, MO
revealed noncompliance with FAA
directives. This proposal would correct
identified discrepancies by increasing
the area from a 6.5-mile to a 7.5-mile
radius of Monett Municipal Airport,
eliminating the extension to the airspace
area, correcting errors in the Monett
Municipal Airport airport reference
point, defining airspace of appropriate
dimensions to protect aircraft departing
and executing instrument approach
procedures to Monett Municipal Airport
and brining the airspace area into
compliance with FAA directives. Both
areas would be depicted on appropriate
aeronautical charts.

Class E airspace areas designated as
surface areas are published in Paragraph
6002 of FAA Order 7400.9M, dated
August 30, 2004, and effective
September 16, 2004, which is
incorporated by reference in 14 CFR
71.1. Class E airspace areas extending
upward from 700 feet or more above the
surface of the earth are published in
Paragraph 6005 of the same Order. The
Class E airspace designations listed in
this document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action”” under Executive
Order 12866; (2) is not a ‘‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only effect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a

significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

This proposed rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of the
airspace necessary to ensure the safety
of aircraft and the efficient use of
airspace. This proposed regulation is
within the scope of that authority since
it would contain aircraft executing
instrument approach procedures to
Monett Municipal Airport.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9M,
Airspace Designations and Reporting
Points, dated August 30, 2004, and
effective September 16, 2004, is
amended as follows:

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

ACE MO E2 Monett, MO

Monett Municipal Airport, MO
(Lat. 36°54’22” N., long. 94°00°46” W)
Within a 4.5-mile radius of Monett
Municipal Airport.

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE MO E5 Monett, MO

Monett Municipal Airport, MO
(Lat. 36°54’22” N., long. 94°00'46” W)
That airspace extending upward from 700
feet above the surface within a 7.5-mile
radius of Monett Municipal Airport.
* * * * *

Issued in Kansas City, MO, on February 24,
2005.

Anthony D. Roetzel,

Acting Area Director, Western Flight Services
Operations.

[FR Doc. 05—4285 Filed 3—4—05; 8:45 am]
BILLING CODE 4910-13-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62
[R04—OAR-2004-TN-0003-200428(b); FRL—
7881-6]

Approval and Promulgation of State
Plan for Designated Facilities and
Pollutants; Nashville, TN

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
section 111(d)/129 State Plan submitted
by Tennessee for the Pollution Control
District (PCD) of the Metro Public
Health Department for Nashville/
Davidson County on May 28, 2002, for
implementing and enforcing the
Emissions Guidelines applicable to
existing Commercial and Industrial
Solid Waste Incinerators. The Plan was
submitted to satisfy Federal Clean Air
Act requirements. In the final rules
section of this Federal Register, the EPA
is approving the Nashville/Davidson
County State Plan revision as a direct
final rule without prior proposal
because the Agency views this as a
noncontroversial revision amendment
and anticipates no adverse comments. A
detailed rationale for the approval is set
forth in the direct final rule. If no
adverse comments are received in
response to the direct final rule, no
further activity is contemplated in
relation to this proposed rule. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. The EPA
will not institute a second comment
period on this rule. Any parties
interested in commenting on this rule
should do so at this time.

DATES: Comments must be received in
writing by April 6, 2005.

ADDRESSES: Comments may be mailed to
Joydeb Majumder, EPA Region 4, Air
Toxics and Monitoring Branch, Sam
Nunn Atlanta Federal Center, 61
Forsyth Street, SW., Atlanta, Georgia
30303-8960. Please follow the detailed
instructions described in the direct final
rule, ADDRESSES section which is
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published in the Rules section of this
Federal Register.
FOR FURTHER INFORMATION CONTACT:
Joydeb Majumder at (404) 562—9121 or
Melissa Krenzel at (404) 562—9196.
SUPPLEMENTARY INFORMATION: For
additional information see the direct
final rule which is published in the
Rules section of this Federal Register.
Dated: February 11, 2005.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.
[FR Doc. 05-4336 Filed 3—4—05; 8:45 am|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 372

[TRI-2002-0001; FRL-6724-9]

RIN 2025-AA12

Dioxin and Dioxin-Like Compounds;
Toxic Equivalency Reporting;

Community Right-To-Know Toxic
Chemical Release Reporting

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: Under section 313 of the
Emergency Planning and Community
Right-to-Know Act (EPCRA), EPA is
proposing revisions to the reporting
requirements for the dioxin and dioxin-
like compounds category. Toxic
equivalents (TEQs) are a weighted
quantity measure based on the toxicity
of each member of the dioxin and
dioxin-like compounds category relative
to the most toxic members of the
category, i.e., 2,3,7,8-
tetrachlorodibenzo-p-dioxin and
1,2,3,7,8-pentachlorodibenzo-p-dioxin.
Under EPCRA section 313, EPA
currently requires that facilities report
dioxin and dioxin-like compounds in
units of total grams for the entire
category, and provide a single
distribution of the individual dioxin
and dioxin-like compounds at the
facility. This distribution must represent
either total releases, or releases to the
media (air, land, water) for which the
facility has the best information. The
three options discussed in this proposed
rule would require reporting (on a new
TRI Form R-D) of available information
on all relevant portions of the form (e.g.,
for each waste stream). One option
would require the additional reporting
of TEQs only. The two preferred options
would require reporting of the mass
quantity of each individual member of
the category and differ primarily in

whether the Agency or the facility
would perform TEQ computations.
Under each of these options, this new
information would be in addition to the
total grams data currently reported for
the entire category and would replace
the current reporting of a single
distribution of the members of the
category. EPA is proposing these
revisions in response to requests from
members of the public that EPA provide
facilities with a method of reporting
TEQ data. Comment is specifically
sought on all options as well as EPA’s
preferences for implementing TEQ
reporting.

DATES: Comments, identified by the
Docket ID No. TRI-2002—-0001, must be
received by EPA on or before May 6,
2005.

ADDRESSES: Submit your comments,
identified by Docket ID No. TRI-2002—
0001, by one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

o Agency Web Site: http://
www.epa.gov/edocket. EDOCKET, EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Follow the on-line
instructions for submitting comments.

e E-mail: oei.docket@epa.gov.

e Mail: Office of Environmental
Information (OEI) Docket,
Environmental Protection Agency, Mail
Code: 28221T, 1200 Pennsylvania Ave.,
NW., Washington, DC, 20460, Attention
Docket ID No. TRI-2002-0001. In
addition, please mail a copy of your
comments on the information collection
provisions to the Office of Information
and Regulatory Affairs, Office of
Management and Budget (OMB), Attn:
Desk Officer for EPA, 725 17th St. NW.,
Washington, DC 20503.

e Hand Delivery: EPA Docket Center,
(EPA/DC) EPA West, Room B102, 1301
Constitution Ave., NW., Washington,
DC, 20004, telephone: 202—-566—1744,
Attention Docket ID No. TRI-2002—
0001. Such deliveries are only accepted
during the Docket’s normal hours of
operation, and special arrangements
should be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. TRI-2002-0001. EPA’s
policy is that all comments received
will be included in the public docket
without change and may be made
available online at http://www.epa.gov/
edocket, including any personal
information provided, unless the
comment includes information claimed
to be Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute. Do

not submit information that you
consider to be CBI or otherwise
protected through EDOCKET,
regulations.gov, or e-mail. The EPA
EDOCKET and the Federal
regulations.gov Web sites are
“anonymous access”’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
EDOCKET or regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: EPA has established an
official public docket for this action
under Docket ID No. TRI-2002—0001.
The public docket includes information
considered by EPA in developing this
proposed rule, including the documents
listed below, which are electronically or
physically located in the docket. In
addition, interested parties should
consult documents that are referenced
in the documents that EPA has placed
in the docket, regardless of whether
these referenced documents are
electronically or physically located in
the docket. For assistance in locating
documents that are referenced in
documents that EPA has placed in the
docket, but that are not electronically or
physically located in the docket, please
consult the person listed in the
following FOR FURTHER INFORMATION
CONTACT section. All documents in the
docket are listed in the EDOCKET index
at: http://www.epa.gov/edocket.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in
EDOCKET or in hard copy at the OEI
Docket, EPA/DC, EPA West, Room
B102, 1301 Constitution Ave., NW.,
Washington, DC. The Public Reading
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Room is open from 8:30 a.m. to 4:30
p.m., Monday through Friday, excluding
legal holidays. The telephone number
for the Public Reading Room is 202—
566—1744, and the telephone number for
the OEI Docket is 202—-566—1752.

FOR FURTHER INFORMATION CONTACT:
Daniel R. Bushman, Toxics Release
Inventory Program Division, Office of
Information Analysis and Access
(2844T), Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460; telephone

number: 202-566—0743; fax number:
202-566—0741; e-mail:
bushman.daniel@epamail.epa.gov, for
specific information on this proposed
rule, or for more information on EPCRA
section 313, the Emergency Planning
and Community Right-to-Know Hotline,
Environmental Protection Agency, Mail
Code 5101, 1200 Pennsylvania Ave.,
NW., Washington, DC 20460, Toll free:
1-800—-424-9346, in Virginia and
Alaska: 703—412-9810 or Toll free TDD:
1-800-553-7672.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does This Proposed Rule Apply to
Me?

You may be potentially affected by
this proposed rule if you manufacture,
process, or otherwise use dioxin and
dioxin-like compounds. Potentially
affected categories and entities may
include, but are not limited to:

Category

Examples of potentially affected entities

Industry

Federal Government

SIC major group codes 10 (except 1011, 1081, and 1094); 12 (except 1241); or 20 through 39;
or industry codes 4911 (limited to facilities that combust coal and/or oil for the purpose of
generating power for distribution in commerce); or 4931 (limited to facilities that combust
coal and/or oil for the purpose of generating power for distribution in commerce); or 4939
(limited to facilities that combust coal and/or oil for the purpose of generating power for dis-
tribution in commerce); or 4953 (limited to facilities regulated under the Resource Conserva-
tion and Recovery Act, subtitle C, 42 U.S.C. section 6921 et seq.); or 5169; or 5171; or
7389 (limited to facilities primarily engaged in solvent recovery services on a contract or fee

basis).
Federal facilities.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. To determine whether your
facility would be affected by this action,
you should carefully examine the
applicability criteria in part 372 subpart
B of Title 40 of the Code of Federal
Regulations. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

B. How Should I Submit CBI to the
Agency?

Do not submit information that you
consider to be CBI electronically
through EPA’s electronic public docket
or by e-mail. Commenters wishing to
submit proprietary information for
consideration must clearly distinguish
such information from other comments
and clearly label it as CBI. Send
submissions containing such
proprietary information directly to the
following address only, and not to the
public docket, to ensure that proprietary
information is not inadvertently placed
in the docket: Attention: OEI Document
Control Officer, Mail Code: 2822T, U.S.
EPA, 1200 Pennsylvania Ave. NW.,
Washington, DC 20460. You may claim
information that you submit to EPA as
CBI by marking any part or all of that
information as CBI (if you submit CBI
on disk or CD ROM, mark the outside
of the disk or CD ROM as CBI and then
identify electronically within the disk or

CD ROM the specific information that is
CBI). The EPA will disclose information
claimed as CBI only to the extent
allowed by the procedures set forth in
40 CFR part 2.

In addition to one complete version of
the comment that includes any
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the public
docket and EPA’s electronic public
docket. If you submit the copy that does
not contain CBI on disk or CD ROM,
mark the outside of the disk or CD ROM
clearly that it does not contain CBIL
Information not marked as CBI will be
included in the public docket and EPA’s
electronic public docket without prior
notice. If you have any questions about
CBI or the procedures for claiming CBI,
please consult the person identified in
the FOR FURTHER INFORMATION CONTACT
section.

IT. What Is EPA’s Statutory Authority
for Taking These Actions?

These actions are proposed under
sections 313(g), 313(h), and 328 of
EPCRA, 42 U.S.C. 11023(g), 11023(h)
and 11048, and section 6607 of the
Pollution Prevention Act (PPA), 42
U.S.C. 13106.

Section 313 of EPCRA requires certain
facilities manufacturing, processing, or
otherwise using a listed toxic chemical
in amounts above reporting threshold
levels, to report their environmental
releases of each chemical annually. 42
U.S.C. 11023(a). These reports must be
filed by July 1 of each year for the

previous calendar year. Facilities also
must report pollution prevention and
recycling data for such chemicals,
pursuant to section 6607 of PPA.
Section 313(g) describes the
information that must be submitted
annually to EPA, pursuant to EPCRA
section 313. Specifically, section 313(g)
requires submission of the following
information for each listed toxic
chemical known to be present at the
facility: “(i) Whether the toxic chemical
at the facility is manufactured,
processed, or otherwise used, and the
general category or categories of use of
the chemical; (ii) An estimate of the
maximum amounts (in ranges) of the
toxic chemical present at the facility at
any time during the preceding calendar
year; (iii) For each wastestream, the
waste treatment or disposal methods
employed, and an estimate of the
treatment efficiency typically achieved
by such methods for that wastestream;
and (iv) The annual quantity of the toxic
chemical entering each environmental
medium.” 42 U.S.C. 11023(g)(1).
Section 313(h) provides that the data
collected under EPCRA section 313 are
intended: to inform persons about the
releases of toxic chemicals to the
environment; to assist governmental
agencies, researchers, and other persons
in the conduct of research and data
gathering; to aid in the development of
appropriate regulations, guidelines, and
standards, and for other similar
purposes. 42 U.S.C. 11023(h). EPA has
long recognized that subsection (h) of
section 313 describes the purposes of
EPCRA section 313, and has frequently
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relied on this provision to guide its
implementation. See, Conference Report
at 299. ([Subsection (h)] “describes the
intended uses of the toxic chemical
release forms required to be submitted
by this section and expresses the
purposes of this section.”); 62 FR 23834;
23835-836 (May 1, 1997); 64 FR 58666;
58667; 58687—692 (October 29, 1999).

Section 6607(a) of the PPA requires
all facilities that report under EPCRA
section 313 to also submit ““a toxic
chemical source reduction and recycling
report for the preceding calendar year.”
42 U.S.C. 13106(a) Specifically, section
6607 (b) requires submission of the
following information for each listed
toxic chemical: (1) The quantity of the
chemical entering any waste stream (or
otherwise released into the
environment) prior to recycling,
treatment, or disposal during the
calendar year, and the percentage
change from the previous year,
excluding any amount reported under
paragraph 7; (2) the amount of the
chemical recycled (at the facility or
elsewhere) during the calendar year, the
percentage change from the previous
year, and the process of recycling used;
(3) the source reduction practices used
during the year; (4) the amount expected
to be reported under paragraphs (1) and
(2) for the 2 succeeding calendar years;
(5) a ratio of production in the reporting
year to production in the previous year;
(6) the techniques used to identify
source reduction opportunities; (7) the
amount of any toxic chemical released
into the environment by a catastrophic
event, remedial action or other one-time
event, and which is not associated with
production processes during the
reporting year; and (8) the amount of the
chemical treated (at the facility or
elsewhere) during the calendar year and
the percentage change from the previous
year.

Congress granted EPA broad
rulemaking authority. EPCRA section
328 provides that the “Administrator
may prescribe such regulations as may
be necessary to carry out this chapter”
(28 U.S.C. 11048).

III. What Are TEQs and Why Did EPA
Develop This Proposal?

A. What Are TEQs and How Are They
Calculated?

TEQs are a weighted quantity measure
based on the toxicity of each member of
the dioxin and dioxin-like compounds
category relative to the most toxic
members of the category, i.e., 2,3,7,8-
tetrachlorodibenzo-p-dioxin (commonly
referred to as dioxin) and 1,2,3,7,8-
pentachlorodibenzo-p-dioxin. In order
to calculate a TEQ, a toxic equivalent

factor (TEF) is assigned to each member
of the dioxin and dioxin-like
compounds category, TEFs that have
been established through international
agreements currently range from 1 to
0.0001. A TEQ is calculated by
multiplying the actual grams weight of
each dioxin and dioxin-like compound
by its corresponding TEF and then
summing the results. The number that
results from this calculation is referred
to as grams TEQ.

B. Why Did EPA Develop This Proposed
Rule?

In response to a petition, EPA added
the dioxin and dioxin-like compounds
category to the EPCRA section 313 list
of toxic chemicals in October of 1999
(64 FR 58666 and 58695—58704 (October
29, 1999)). That rulemaking required
reporting in grams of the total dioxin
releases. The rationale for selection of
that reporting format was articulated in
the Federal Register (64 FR 58700—
58704) and is not the subject of this
rulemaking. However, in the 1999
rulemaking, EPA also agreed that
“* * * heing able to determine TEQs
from the reported data and being able to
determine which of the individual
chemicals are include (sic) in a facilities
report would make the data more useful
to the public.” (64 FR 58702—emphasis
added).

A significant factor in the belief that
TEQ reporting could add value was that
the TEFs upon which the TEQ
computations are based are an
internationally agreed upon standard for
characterizing the relative toxicity of
dioxin and dioxin-like compounds and
were a significant factor in specifying
the listing of some of the dioxin
congeners (64 FR 58696). Therefore,
EPA added a section to the Toxics
Release Inventory (TRI) reporting Form
R that required the reporting facility to
provide a single distribution of the
dioxin and dioxin-like compounds for
one of the total quantities that the
facility is reporting to enable interested
members of the public to compute a
general (not waste stream specific) TEQ
for the facility’s releases. Reporting of
complete distributions for all waste
streams was not required primarily due
to a concern about reporting burden.

Under the current rule, it a facility has
information on the distribution of the
dioxin and dioxin-like compounds, it is
required to report either the distribution
that best represents the distribution of
the total quantity of dioxin and dioxin-
like compounds released to all media
from the facility; or its one best media-
specific distribution. As with all other
reporting under EPCRA section 313, this
information is only required if it is

available from the data used to calculate
thresholds, releases, and other waste
management quantities, or if the facility
has information that can be used to
make a reasonable estimate. No
additional testing or monitoring is
required.

Since promulgation of the final rule,
EPA has continued to receive feedback
from the regulated community on the
question of how to report under EPCRA
section 313 for dioxin and dioxin-like
compounds. For example, certain
industry groups have recently requested
that EPA require TEQ reporting for the
dioxin and dioxin-like compounds
category on an individual waste stream
basis in addition to the current
requirement to report total grams for the
category. These groups believe the
addition of information on TEQs for
individual waste streams will enhance
the value of dioxin release information
without detracting from that already
being provided. In addition, several
industry trade associations including
the American Chemistry Council,
American Forest & Paper Association,
American Portland Cement Alliance,
Edison Electric Institute, and The
Aluminum Association, have written to
the Office of Management and Budget in
support of the addition of TEQ reporting
to the current EPCRA section 313
reporting requirements (Ref. 1). As was
recognized at the time of the 1999
rulemaking, neither total mass nor TEQ
reporting “* * * provide all of the data
that the commenters would like to have
reported and that being able to
determine TEQs would provide
additional useful information.” (64 FR
58702). Having so agreed, however, the
Agency continues to have concerns
about the burden which could be
associated with waste stream specific
reporting of dioxin releases and TEQ. In
this proposed rule, EPA is soliciting
comment on this burden for reporters if
they were required to provide waste
stream specific information on
individual dioxins and dioxin-like
compounds. The Agency is also seeking
comment through this proposed rule on
three potential approaches for
implementing reporting changes which
would make it feasible for the public to
assess individual releases on both a
gram and TEQ basis.

The Agency sees merit in this dual
reporting for all of the reasons
articulated in the 1999 rulemaking. Not
only will the addition of TEQ reporting
allow further understanding of the
releases and waste management
quantities currently reported to the TRI
for dioxin and dioxin-like compounds,
it will also make it easier to compare
TRI data on dioxin and dioxin-like
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compounds with other EPA activities
which primarily present data for dioxin
and dioxin-like compounds in terms of
TEQs. Therefore, EPA has developed
this proposed rule to solicit comments
on potential approaches for ensuring the
availability of TEQ based information in
EPCRA section 313 reporting for the
dioxin and dioxin-like compounds
category.

IV. What Additional Data Is EPA
Proposing To Collect and How Will It
Be Collected?

There are three ways to accomplish
the addition of TEQ information on
individual waste streams to that data
which is currently available under the
TRI. In addition to the current reporting
of the total grams of the dioxin and
dioxin-like compounds category, one
could also collect either TEQ data for
the dioxin and dioxin-like compounds
category as a whole, the total grams for
the individual members of the dioxin
and dioxin-like compounds category, or
both, for each individual waste stream
for which such data are available.
Individual grams of each member of the
category, combined with published
TEFs, can be used either by the
reporting facility or by EPA to calculate
and report TEQ data for individual
waste streams.

EPA is requesting comment on three
options for collecting this information
and providing it to the public. Under
option 1, EPA would require that, in
addition to reporting the total grams of
the dioxin and dioxin-like compounds
category, if a facility has information on
the distribution of the quantities of the
individual members of the dioxin and
dioxin-like compounds, the facility
must report the TEQ calculated from
that distribution for the category.
However, Option 1 is not an EPA
preferred option because it does not
address a major concern with the
collection of TEQ data in the absence of
individual grams data for each member
of the category. The concern is that if
TEFs change, as they have in the past,
EPA will not be able to track TEQs
consistently over time, because it will
not have the underlying data necessary
to recalculate prior year TEQ data using
the new TEF values, or to otherwise
compare TEQ data generated using
different TEF values. The retention of
outdated TEQ data in the publicly
available TRI database could also cause
additional confusion for users of the
data.

Discussed below are the two preferred
options (options 2 and 3) that EPA is
considering for collecting this
information. While EPA is considering
all three options and specifically

requests comments on which option
would best meet the goal of providing
useful TEQ data while limiting the
additional reporting burden, EPA
currently favors option 3 below, because
it has the lowest burden and provides
the most reliable information. (The
regulatory text proposed in this notice,
however, is based on option 2, because
it incorporates both of the other two
options, by requiring facilities to report
individual grams data for each member
of the category and to calculate and
report TEQ values.)

A. Option 2: Facilities Report Both
Grams Data and TEQ Data

Under this option, EPA is proposing
that, in addition to reporting the total
grams of the dioxin and dioxin-like
compounds category, if a facility has
information on the distribution of the
quantities of the individual members of
the dioxin and dioxin-like compounds,
the facility must report (1) the total
grams for each member of the category;
and (2) the TEQ calculated from that
distribution for the category. The TEQ
data would be calculated using the most
recent TEF values (see Unit V.). As with
all other reporting under EPCRA section
313, facilities should use readily
available data collected pursuant to
other provisions of law to calculate this
information, or where such data are not
readily available, must make reasonable
estimates of the amounts involved. See
42 U.S.C. 11042 (g)(2). Facilities are not
required to conduct any testing or
monitoring in order to submit this
information. See 42 U.S.C. 11042 (g)(2).
As EPA has previously stated, when
reporting for the dioxin and dioxin-like
compounds category, facilities should
report their releases and other waste
management quantities at a level of
precision supported by the accuracy of
the underlying data and the estimation
techniques on which the estimate is
based (64 FR 58734, October 29, 1999).

Under any of the three options
presented in this notice, the additional
distribution data and TEQ data would
be reported for the data elements in
sections 5 (Quantity of the Toxic
Chemical Entering Each Environmental
Medium Onsite), 6 (Transfers of the
Toxic Chemical in Wastes to Off-Site
Locations), and 8 (Source Reduction and
Recycling Activities; limited to the
current year only data) of the current
Form R. EPA intends to create a new
form, called the Form R-D, that
facilities will use instead of the Form R
to report for the dioxin and dioxin-like
compounds category, regardless of
whether they can provide any of the
additional data described in this
proposal. The new form would include

all of the data currently collected on the
existing Form R (except for the
information described in Unit VI), and
would provide for the collection of the
additional data for each waste stream
required by the final rule (i.e., mass
distribution data for each member of the
dioxin and dioxin-like compounds
category under Option 3, the TEQs
reported under Option 1, or both
individual compound mass and TEQ
data under Option 2). To help
commenters understand precisely the
additional information that EPA is
proposing to collect, EPA has placed a
draft copy of the Form R-D in the
docket. However, the Agency is not
proposing to codify this form, per se,
and commenters will have the
opportunity to comment on the form
itself as part of OMB’s Information
Collection Request (ICR) clearance
process (see Unit IX.B.).

EPA considered providing a
supplemental form for reporting the
additional grams and TEQ data, but
determined that having only one form
for all facilities to report for dioxin and
dioxin-like compounds would greatly
reduce the confusion that would result
if two separate forms were required to
be filled out. EPA also intends to
incorporate the new Form R-D into the
EPA-provided TRI-Made Easy (TRI-ME)
electronic reporting software and to
automate the calculation of the TEQ
data so that facilities that report the
gram quantities for the individual
members of the category and use EPA’s
electronic reporting software will not
have to calculate the TEQ value.
Automation of the TEQ calculation is
expected to both improve data quality
and reduce reporting burden.

B. Option 3: Facilities Report Grams
Data and EPA Calculates the TEQ Data

This option is the same as option 2
except that the only additional data
facilities would need to provide is the
individual grams data for each member
of the dioxin and dioxin-like
compounds category; facilities would
not have to calculate and report the TEQ
data. Under this option, EPA would
generate the corresponding TEQ data
from the individual grams data reported
by the facility and include that TEQ
data in the TRI database along with all
the grams data reported by the facility.
The TEQ data would be presented along
with the facility-reported data and EPA
would include TEQ data in all of EPA’s
publications that contain TRI data on
dioxin and dioxin-like compounds. EPA
would also include a TEQ calculator in
TRI-ME so that facilities would still be
able to check the TEQ calculations.



Federal Register/Vol. 70, No. 43/Monday, March 7, 2005 /Proposed Rules

10923

EPA believes that there are several
benefits to this option. First, under this
option facilities would not have the
burden of tracking TEFs and calculating
the TEQ data from the grams data;
instead, this burden would be assumed
by the Agency. Second, EPA would not
have to incorporate the TEF values into
the regulations, and therefore would not
need to go through rulemaking in order
to adopt any internationally accepted
revisions (see Unit. V.). Third, if EPA
does all the TEQ calculations
electronically there should be fewer
errors and improved data quality, both
because there would be fewer
opportunities for computational errors,
and because there would be less
potential for confusion about which
were the applicable TEFs as these
values change over time. Finally, if EPA
calculates the TEQ data rather than
having facilities report the data, EPA
can recalculate the TEQ data for all of
the reporting years once new TEF values
are available. If facilities report the TEQ
data themselves, EPA is concerned
about its legal authority to alter these
data if TEF values later change. Even
though EPA and other users of the data
could recalculate the TEQ data based on
the individual grams data reported by
the facilities, EPA might have to retain
the original TEQ data reported by the
facilities in the publicly available TRI
database and this could cause additional
confusion.

Because of the benefits discussed
above, EPA believes that this option
may be preferable to option 2. However,
under this option the TEQ data would
not come directly from the reporting
facilities and, although EPA has every
intention of providing the TEQ data,
there would be no requirement for EPA
to continue to provide TEQ data in the
future. EPA requests comment on both
options.

C. Electronic Reporting

EPA is also proposing to require that
all Form R-D reports be filed
electronically using EPA’s TRI-ME
electronic reporting software or other
approved software. In order to capture
the individual grams data for each
member of the category the Form R-D
will include many more data elements
which will increase the possibility for
errors when EPA has to transfer data to
the TRI database from hard copy
reports. EPA believes that it is very
important that the additional data
submitted on the Form R-D be
accurately captured in the EPA
database. Requiring all Form R-Ds to be
submitted electronically will result in
less preparation error and less
processing errors than are associated

with paper submissions. In addition, as
EPA stated in a recent letter to TRI
reporting facilities (see: http://
www.epa.gov/tri/TRI%20Re-
Engineering%20Memo.pdf), EPA has an
ongoing effort to modernize and
streamline the TRI program. One goal of
the modernization effort is to process all
reporting forms via the Internet utilizing
EPA’s Central Data Exchange (CDX).
Requiring that all Form R-D reports be
submitted electronically, which
includes CDX or diskette, would be one
small step toward the ultimate goal of
full Internet reporting. EPA’s preferred
method of reporting is the use of TRI-
ME and submitting through the Internet
via CDX. CDX allows for a paperless
filing, electronic signature, significant
reduction of data errors, and instant
confirmation of a facility’s submission.
For facilities wishing to submit through
CDX, they must use the TRI-ME
reporting software. EPA’s other method
of electronic filing is the use of diskette.
Facilities should use TRI-ME, or other
approved software, when submitting via
a diskette.

EPA does not believe that there will
be a significant increase in burden
associated with requiring that all Form
R-Ds be filed electronically (see Unit
VIL.). For example, in reporting year
2002 only 123 of the 1,277 reports filed
for dioxin and dioxin-like compounds
were submitted in hard copy thus over
90% of facilities that reported for dioxin
and dioxin-like compounds filed
electronically. Of the 123 hard copy
submissions that were filed, 79 were
prepared using EPA’s TRI-ME
electronic reporting software but were
nevertheless submitted in hard copy.
However, EPA requests comments on its
proposal to have all Form R-D reports
submitted electronically and whether
EPA should create a waiver system that
would allow facilities to file in hard
copy. For example, EPA’s Risk
Management Plan program allows the
submission of hard copies using a
specific paper form and a paper
submission cover form that explains
why the facility is not filing
electronically (see: http://
yosemite.epa.gov/oswer/ceppoweb.nsf/
content/RMPsubmission.htm).

V. What TEF Values Does EPA Propose
Be Used To Calculate the TEQ?

EPA is proposing to use the TEF
scheme developed by the World Health
Organization (WHO) in 1998 (Ref. 2)
which is the most recent internationally
agreed upon TEF scheme. The TEF
values for the members of the dioxin
and dioxin-like compounds category
under the WHO 1998 scheme are
assigned as follows (presented in the

order of Chemical Abstracts Service
(CAS) Number, chemical name, and TEF
value): 67562-39-4, 1,2,3,4,6,7,8-
heptachlorodibenzofuran, 0.01; 55673—
89-7,1,2,3,4,7,8,9-
heptachlorodibenzofuran, 0.01; 35822—
46-9, 1,2,3,4,6,7,8-heptachlorodibenzo-
p-dioxin, 0.01; 70648-26-9, 1,2,3,4,7,8-
hexachlorodibenzofuran, 0.1; 57117—
44-9, 1,2,3,6,7,8-
hexachlorodibenzofuran, 0.1; 72918—
21-9,1,2,3,7,8,9-
hexachlorodibenzofuran, 0.1; 60851—
34-5, 2,3,4,6,7,8-
hexachlorodibenzofuran, 0.1; 39227—
28-6, 1,2,3,4,7,8-hexachlorodibenzo-p-
dioxin, 0.1; 57653-85-7, 1,2,3,6,7,8-
hexachlorodibenzo-p-dioxin, 0.1;
19408-74-3, 1,2,3,7,8,9-
hexachlorodibenzo-p-dioxin, 0.1;
39001-02-0, 1,2,3,4,6,7,8,9-
octachlorodibenzofuran, 0.0001; 3268—
87-9, 1,2,3,4,6,7,8,9-octachlorodibenzo-
p-dioxin, 0.0001; 57117—-41-6, 1,2,3,7,8-
pentachlorodibenzofuran, 0.05; 57117—
31-4, 2,3,4,7,8-
pentachlorodibenzofuran, 0.5; 40321—
76—4, 1,2,3,7,8-pentachlorodibenzo-p-
dioxin, 1.0; 51207-31-9, 2,3,7,8-
tetrachlorodibenzofuran, 0.1; 1746—01—
6, 2,3,7,8-tetrachlorodibenzo-p-dioxin,
1.0.

EPA recognizes that over time, it may
need to update the TEFs to reflect
revisions adopted by the scientific
community. For example, the WHO has
initiated a project to review the current
human and mammalian TEFs. The
project will, as a first step, aim to
update the database summarizing all
published studies on the relative
potency of dioxin and dioxin-like
compounds. In a second step, an expert
consultation will be held in the summer
of 2005 to evaluate the need to update
the human and mammalian TEF values
as published in 1998. More information
on this effort is available at http://
www.who.int/ipcs/assessment/
tef_review/en/index.html. Should the
WHO revise its recommended TEFs, the
Agency anticipates that it would revise
the TEF's listed above to reflect the most
recent scientific consensus. The TEF
values would only be included in the
final regulatory text if EPA finalizes one
of the options (1 or 2) that requires
industry to report TEQ data.

One possible advantage of options
that require facilities to calculate and
report the TEQ values is that, by
including the TEFs in the regulations
themselves, they would ensure an open,
transparent process (i.e., rulemaking) for
changing the TEFs in response to new
scientific information, including public
notice and comment. However, even
under the option where EPA calculates
the TEQ values, the agency anticipates
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that it would not change the TEFs used
for TRI reporting without first
explaining its rationale clearly to the
public and providing opportunity for
comment. EPA further anticipates that
the TEFs used for TRI reporting would
be kept consistent with those used
across the agency for other programs,
and that any change to the TEFs,
whether through formal rule making or
otherwise, would be done as part of a
larger, agency-wide process.

VI. What Other Changes Is EPA
Proposing To Make for the Reporting of
Dioxin and Dioxin-Like Compounds?

Currently 40 CFR 372.85(b)(15)(ii)
requires the reporting of a distribution
of the chemicals included in the dioxin
and dioxin-like compounds category.
EPA requires the reporting of this
distribution if the information is
available from the data used to calculate
thresholds, releases, and other waste
management quantities for the dioxin
and dioxin-like compounds category.
However, since the new reporting form
will provide for the reporting of the
grams of the individual members of the
category there would be no need to
continue to collect the distribution data
currently collected under section 1.4 of
the Form R. Therefore, EPA is proposing
to remove this reporting requirement
and eliminate section 1.4 from the Form
R.

VII. What Economic Considerations Are
Associated With This Action?

EPA has evaluated the additional
burden hours, cost, and potential
benefits associated with the use of Form
R-D instead of Form R for EPCRA
section 313 reporting on the dioxin and
dioxin-like compounds category. As
part of this evaluation, EPA examined
three options for obtaining more
detailed information on dioxin and
dioxin-like compounds on the Form R—
D (Ref. 3). These options are (1) to
require facilities to report the total
grams TEQ of dioxin and dioxin-like
compounds; (2) to require facilities to
report the total grams TEQ of dioxin and
dioxin-like compounds, as well as to
report the mass in grams of each of the
17 individual members of the category;
and (3) to require facilities to report the
mass in grams of each of the 17
individual members of the category
without reporting total grams TEQ. All
three options entail changes to sections
5, 6, and 8 (current year only) of the
existing Form R to create the Form R—
D. In addition, EPA has estimated the
additional cost of required electronic

reporting for filing the Form R-D. This
additional cost only applies to 89
facilities which filed a Form R for
dioxin and dioxin-like compounds by
submitting a paper form and did not use
TRI-ME software to generate it. The
total annual cost estimated for each
option is the sum of the incremental
cost for that option as described below
and the additional cost of required
electronic reporting for affected
facilities.

In order to understand the
incremental burden calculations below,
it is important to first understand EPA’s
assumptions about the steps necessary
to complete the current Form R for the
dioxin and dioxin-like compounds
category. EPA assumes that most
reporting facilities already have data on
the individual compounds that make up
this category, since analytical tests
generally report results for each
compound. Facilities that rely on
published emissions factors or other
similar information will also often have
data on the individual compounds,
though in some cases published
emissions factors may provide only a
single value for the dioxin and dioxin-
like compound category as a whole.
However, in either case, facilities are
required to use only the readily
available data. EPA thus assumes that
facilities either already have and are
currently tracking data on the
individual compounds contained in
their waste streams (if this is the format
of the underlying data on which their
reporting is based), or that such data is
not readily available, and will still not
be readily available following
promulgation of this rule. (EPA also
recognizes the possibility that facilities
may have a mix of data, with data for
some waste streams including
individual compounds and data for
others including only total grams for the
category as a whole.) As a result, EPA
does not assume any additional burden
for data tracking or for calculation of
physical quantities of dioxin in
individual waste streams. EPA requests
comment on these assumptions.

Each option would entail some
additional burden for each facility
reporting for the dioxin and dioxin-like
compounds category. In addition to the
activities already conducted as part of
the reporting process for Form R, a
facility filing the Form R-D under
Option 1 would also need to obtain the
TEFs from the TRI reporting package for
each of the 17 chemicals that comprise
the category. Then the facility would
multiply the grams released and/or

transferred of each of the 17 chemicals
in the category by the respective TEF to
calculate that chemical’s grams TEQ.
Next the facility would sum the grams
TEQ across the 17 chemicals to
calculate the total grams TEQ released
and/or transferred to be reported in
sections 5, 6, and 8. For Option 2, the
facility would also be required to report
the mass in grams of each of the 17
chemicals that are subsequently
multiplied by the TEFs in sections 5, 6,
and 8 of Form R-D. Under Option 3, the
facility would be required to report the
mass in grams of each of the 17
chemicals in sections 5, 6, and 8 of
Form R-D. The facility would not be
required to obtain the TEF values or
conduct additional multiplication and
addition to calculate total grams TEQ.
Under Option 3, it is envisioned that
EPA would conduct the additional
required calculations to derive total
grams TEQ once the Form R-D is
submitted.

For reporting year 2001, there were
1,315 facilities that filed Form Rs for the
dioxin and dioxin-like compounds
category (Ref. 3). Of these facilities, 70
percent (920 facilities) completed
section 1.4 of the Form R containing
distribution information on the
members of the category. Since these
920 facilities indicated through their
completion of section 1.4 that they have
information on the distribution of the
quantities of the individual members of
the dioxin and dioxin-like compounds
category, EPA expects that these
facilities are most likely to incur
additional burden and cost associated
with form completion and record
keeping for Form R-D in the first and
subsequent reporting years. All 1,315
facilities are expected to experience
additional burden and cost associated
with rule familiarization in the first year
of implementation.

In previous Information Collection
Requests, EPA has estimated that, after
the first year of reporting, facilities filing
Form R typically spend 4 hours on
compliance determination, 47.1 hours
on form completion, and 5 hours on
record keeping and report submission
(Ref. 4). Because the Form R-D would
create new reporting requirements
beyond those for the Form R, EPA
expects that affected facilities would
experience additional burden and cost.
EPA’s estimates for the additional
burden associated with rule
familiarization, form completion, and
record keeping for the three options are
shown in the following table (Ref. 3).
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ESTIMATED ADDITIONAL BURDEN OF FORM R—D PER REPORTING FACILITY
[In minutes]
Rule
g Form Record-
fazgt'!';g" completion keeping Total
First Year of Reporting
[©] o1 o] o s PRSPPI 75 65 25 165
(0] 0] 1103 = U TTSOPP R PPPRPRNE 75 85 25 185
[©] o)1 o] o I E PRSPPI 75 20 25 120
Subsequent Years of Reporting
(] o)1 o o e ISR 0 65 25 90
(0] 0] (7o) = P SOUSRRPRPRNE 0 85 25 110
(0] o) io] o T PRSP STRRRY 0 20 25 45

Under all options, facilities would
expend additional time in the first year
to become familiar with the new
reporting requirements associated with
the Form R-D. Under all options, a
major difference between burden in first
and subsequent years is attributable to
rule familiarization. Rule familiarization
occurs in the first year of
implementation but not in subsequent

ears.

All three Options require the same
underlying level of recordkeeping. It is
generally expected that facilities
reporting any of the new information
requested on Form R-D will be using
information already in their possession.
Form completion requirements differ
between the three options, however. To
understand the differences, it is
important to know how TEQs are
calculated for individual streams.

The basic computational steps for
TEQ calculation are to take information
on the quantities of the various
compounds in each waste stream and
multiply them by the TEFs to generate
a value in total grams TEQ. Technical
staff may employ any one of a number
of methods to calculate grams TEQ
ranging from hand calculations to the
use of spreadsheets. These incremental
burden estimates reflect an average
burden associated with these different
approaches. It is expected that some
respondents will exceed the average
estimated time of 45 minutes to
complete these calculations. The
Agency requests comment on whether
its 45 minute estimate of TEQ
calculation time is appropriate. Option
1 requires the facility to perform all
calculations and provide the end result
(i.e., TEQ) on the Form R-D. Option 2
is expected to take approximately
twenty minutes longer per facility than
Option 1 because, although the same
computation must be made, the facility
must also record the intermediate values
for the individual congener

concentrations on the Form R-D. This
twenty minutes arises from the time
needed to record the mass in grams for
each of the 17 chemicals in the category
in sections 5, 6, and 8 of the Form R—
D. This estimate assumes that the
average facility will fill in three
subsections within section 5, 6, and 8
(Ref. 3). Option 3 would require
approximately 45 minutes less than
Option 1 and 65 minutes less than
Option 2 in both first and subsequent
years because facilities would not be
required to obtain the TEF values, or
conduct any multiplication or addition
to calculate total grams TEQ. Their only
form completion effort will be the
recording of the masses for the 17
chemicals on the Form R-D. EPA would
perform the TEQ calculations and keep
all records related to the TEFs. While an
opportunity to comment on these time
estimates will be provided with the
proposal of the final ICR, EPA seeks
comment on whether there are major
gaps in these burden estimates.

Based on the number of facilities that
filed reports on dioxin and dioxin-like
compounds in 2001, the percentage that
reported distribution information, and
EPA’s estimates of incremental burden,
the total incremental burden of Option
1 would be 3,024 hours in the first
reporting year and 1,380 hours in
subsequent reporting years. The total
incremental burden for Option 2 would
be 3,327 hours in the first reporting year
and 1,683 hours in subsequent reporting
years. The total incremental burden for
Option 3 would be 2,334 hours in the
first reporting year and 690 hours in
subsequent reporting years. Using these
estimates and the average loaded hourly
rates for managerial, technical, and
clerical labor, the total incremental
industry cost of Option 1 would be
approximately $139,000 in the first
reporting year and approximately
$62,000 in subsequent reporting years.
The total incremental industry cost for

Option 2 would be approximately
$154,000 in the first reporting year and
approximately $76,000 in subsequent
reporting years. The total incremental
industry cost for Option 3 would be
approximately $106,000 in the first
reporting year and approximately
$29,000 in subsequent reporting years.
More detailed information on the
derivation of these burden hour and cost
estimates is available in the public
docket for this action (Ref. 3).

Although Option 2 would create
slightly more burden and cost for
facilities that report on dioxin and
dioxin-like compounds, EPA believes
that Option 2 would result in greater net
benefits than Option 1 by enhancing the
utility of the data that are collected. The
basic difference between Option 1 and
Option 2 is that facilities must record
the mass in grams values for each of the
17 chemicals in the reporting category
on the Form R-D under Option 2.
Provision of these mass in grams data
will provide important information on
which specific chemicals in the category
are contributing most to the total
toxicity as expressed in grams TEQ.
Without these data, the user would be
unable to determine to what extent the
grams TEQ are related to dioxin and
dioxin-like compounds of higher or
lower relative toxicity as expressed by
TEFs. These data will also allow the
creation of valid time-series if TEFs are
ever modified in the future as scientific
understanding of the relative toxicity of
the dioxin and dioxin-like compounds
changes. In addition, provision of the
mass in grams values will permit error
checking of calculations for total grams
TEQ that will enhance data quality.
With Option 2, these goals would be
attained at a total additional cost of
approximately $14,000 to $15,000 per
year. This cost may decline as more
facilities use the automated routines in
the TRI-ME reporting software.
Although EPA has not quantified or
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monetized the value of the net benefits,
based on the reasoning described above
EPA believes that the net benefits of
Option 2 would be greater than the net
benefits of Option 1. Option 3 would
provide most or all of the same benefits
as Option 2, but at a lower estimated
burden to the reporting facilities.
However, it should be noted that
industry groups have specifically
requested to report in terms of grams
TEQ. Under Option 3, facilities would
still be reporting in terms of mass for the
members of the dioxin category, but in
a format that will allow subsequent
calculation of grams TEQ.

EPA expects to incur one-time costs
for implementing reporting on the Form
R-D. These costs are associated with

production of guidance documents and
training materials, modification of
databases, and re-programming of
automated reporting software. EPA’s
estimate of these one-time costs to allow
reporting of individual gram quantities
for each member of the dioxin and
dioxin-like compounds category and for
reporting in toxic equivalents is
approximately $1.15 million. These
costs are not expected to vary
significantly across the three options
(Ref. 5).

In addition to the incremental costs
for each option, EPA has estimated the
annual cost of required electronic
reporting for submitting the Form R-D.
Only 89 of 1,315 facilities that reported
the Form R for dioxin and dioxin-like

compounds are affected by this
requirement. These 89 facilities
submitted the Form R by paper and did
not use either TRI-ME software or other
approved software to generate their
Form R. To meet the requirement that
all Form R-D’s be filed electronically,
EPA modeled that potentially affected
paper filers would need to purchase a
computer. The annual computer cost
annualized over a five year life is $183
(Ref. 3). The total annual computer cost
for the 89 affected facilities is $16,280.
Thus, the total annual first year and
subsequent year cost for both the
incremental burden of filing out Form
R-D and required electronic reporting
for each option is summarized in the
following table (Ref 3).

Activity Firigfar Subsegggtnt year
Option 1
Estimated INCremental TOAI ........cccoiiriiiiiiiiie ettt et enea $139,315 $61,677
[T 4 ] o101 £=1 g O o - ST OUSPRPTSRIN 16,280 16,280
ANNUAT TOMAI oot e e e et e e e e e st aeeeeeeeeaaasseeeeeeesensaaeeeeeeeansraneaeeeeanns 155,595 77,957
Option 2
Estimated INCremental TOaAl ...........uvviiiiiiiieeee et e e e e et e e e e e e eaaae e e e e e e e eansseaeeeas 153,750 76,112
(0707031 o101 (=T g 07 1] SRR 16,280 16,280
P oo LU =TI o) - | RSP RPPRN 170,030 92,392
Option 3
Estimated INncremental TOal ............ooiiiiiiiicee e e e e e e e e e e e e e e e e e e eanrneeeeas 106,407 28,769
Computer Cost 16,280 16,280
ANNUAL TOTAI .o e e 122,687 45,049

EPA requests comments on its
assessment of the costs of the addition
of TEQ and individual grams reporting
for the dioxin and dioxin-like
compounds category. EPA is
particularly interested in any options for
reducing the burden that these new TEQ
reporting requirements may have on
small businesses. Of the estimated 481
affected parent companies which own
reporting facilities, approximately 19
percent, or 92 companies, are small
businesses as defined by the Small
Business Administration.

VIII. References

1. American Chemistry Council, American
Forest & Paper Association, American
Portland Cement Alliance, Edison Electric
Institute, and The Aluminum Association
letter to John D. Graham, Administrator,
Office of Information and Regulatory Affairs,
Office of Management and Budget, Subject:
Change to TRI Reporting of Dioxin, February
11, 2002.

2. Van den Berg, M.; Birnbaum, L.;
Bosveld, A.T.C.; Brunstrom, B.; Cook, P.;

Feeley, M.; Giesy, J.P.; Hanberg, A.;
Hasegawa, R.; Kennedy, S.W.; Kubiak, T.;
Larsen, J.C.; van Leeuwen, F.X.R.; Liem,
A.K.D.; Nolt, C.; Peterson, R.E.; Poellinger, L.;
Safe, S.; Schren, D.; Tillitt, D.; Tysklind, M.;
Younes, M.; Warn, F.; Zacharewski, T. (1998)
Toxic equivalency factors (TEFs) for PCBs,
PCDDs, PCDFs for humans and wildlife.
Environmental Health Perspectives. 106:775—
792.

3. USEPA/OEL Analysis of the Estimated
Burden and Cost of the Form R-D for Dioxin
and Dioxin-like Compounds; Toxic
Equivalency Reporting; Community Right to
Know Toxic Chemical Release Reporting,
October 26, 2004.

4. USEPA/OEL. Estimates of Burden Hours
for Economic Analyses of the Toxics Release
Inventory, June 10, 2002.

5. USEPA/OEIL Memorandum Regarding
TEQ Rulemaking Cost to the TRI Program
from Daniel R. Bushman, Toxic Release
Inventory Regulatory Development Branch,
Toxic Release Inventory Program Division to
Cody Rice, Analytical Support Branch,
Environmental Analysis Division, October
16, 2002.

6. Memorandum Regarding Small Entity
Impacts Associated with the Form R-D from

Susan Day, et al. of Abt Associates Inc. to
Cody Rice of USEPA/OEI, October 23, 2003.

IX. What Are the Statutory and
Executive Order Reviews Associated
With This Action?

A. Executive Order 12866, Regulatory
Planning and Review

Under Executive Order 12866, (58 FR
51735 (October 4, 1993)) the Agency
must determine whether the regulatory
action is “‘significant”” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines ‘‘significant
regulatory action” as one that is likely
to result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
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interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order. Based on EPA’s cost estimates for
this action, it has been determined that
this rule is not a ““significant regulatory
action” under the terms of Executive
Order 12866 and is therefore not subject
to OMB review.

B. Paperwork Reduction Act

The information collection
requirements in this rule will be
submitted for approval to the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq. An Information Collection
Request (ICR) document has been
prepared by EPA (ICR No. 2086.01). The
information requirements are not
effective until OMB approves them.

EPCRA section 313 (42 U.S.C. 11023)
requires owners or operators of certain
facilities manufacturing, processing, or
otherwise using any of over 600 listed
toxic chemicals and chemical categories
in excess of the applicable threshold
quantities, and meeting certain
requirements (i.e., at least 10 Full Time
Employees or the equivalent), to report
certain release and other waste
management activities for such
chemicals annually. Under PPA section
6607 (42 U.S.C. 13106), facilities must
also provide information on recycling
and other waste management data and
source reduction activities. The
regulations codifying the EPCRA section
313 reporting requirements appear at 40
CFR part 372. Under the rule, all
facilities reporting to TRI on dioxin and
dioxin-like compounds would have to
use the EPA Toxic Chemical Release
Inventory Form R-D (tentative EPA
Form No. 9350-3).

For Form R-D, EPA estimates the
industry reporting burden for collecting
this information (including
recordkeeping) at 55.2 hours ($2,566)
per response in the first reporting year
and 53.9 hours ($2,507) in subsequent
years for facilities with distribution data
for the members of the category. For
facilities without distribution data, the
Form R-D is estimated to average 53.4
hours ($2,483) per response in the first
reporting year and 52.1 hours ($2,424)
in subsequent years. Note that these are
total per facility burden and cost
estimates for the Form R-D based on
Option 2. (If a different option is
selected, the total industry reporting
burden will be more or less.) These per

facility burdens and costs will be offset
by burden and cost savings associated
with no longer filing a Form R for the
dioxin and dioxin-like compounds
category. These estimates include the
time needed to review instructions;
search existing data sources and
complete any necessary calculations;
gather and maintain the data needed;
complete and review the collection of
information; and transmit or otherwise
disclose the information. The actual
burden on any specific facility may be
different from this estimate depending
on the complexity of the facility’s
operations and the profile of the releases
at the facility. The annual computer cost
per facility associated with required
electronic reporting annualized over a
five year life is $183. The total annual
computer cost for the 89 affected
facilities is $16,280.

This rule is estimated to cause 1,315
facilities to file a Form R-D rather than
a Form R. Based on Option 2, Form R-
D reporting is associated with a total
burden of approximately 72,000 hours
in the first year, and 70,000 hours in
subsequent years, at a total estimated
industry cost of $3.34 million in the first
year and $3.26 million in subsequent
years. (If a different option is selected,
the total industry reporting burden will
be less.) Note that these are total burden
and cost estimates for the Form R-D,
and that these estimates will be offset by
the burden and cost reduction
associated with no longer filing a Form
R for the dioxin and dioxin-like
compounds category. The existing Form
R ICR (EPA ICR No. 1363.12) will be
amended to delete burden hours and
costs associated with 1,315 Form Rs.
The net increase in burden hours and
cost is reflected in the discussion of
economic considerations in Unit VII.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An Agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information

unless it displays a currently valid OMB
control number. The OMB control

numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR chapter 15.

EPA has established a public docket
for this ICR under Docket ID No. TRI-
2002—-0001, which is available for public
viewing at the Office of Environmental
Information Docket in the EPA Docket
Center, EPA West, Room B102, 1301
Constitution Avenue., NW.,
Washington, DC. The EPA Docket
Center Public Reading Room is open
from 8:30 a.m.—4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Reading Room is (202) 566—1744, and
the telephone number for the Office of
Environmental Information Docket is
(202) 566—-1752. An electronic version of
the public docket is available through
EPA Dockets (EDOCKET) at http://
www.epa.gov/edocket.

Send comments on the Agency’s need
for this information, the accuracy of the
provided burden estimates, and any
suggested methods for minimizing
respondent burden, including the use of
automated collection techniques to
Docket ID No. TRI-2002—-0001 and to
the Office of Information and Regulatory
Affairs, Office of Management and
Budget, 725 17th Street, NW.,
Washington, DC 20503, Attention: Desk
Officer for EPA. Include the EPA ICR
number 2086.01 in any correspondence.
Since OMB is required to make a
decision concerning the ICR between 30
and 60 days after March 7, 2005, a
comment to OMB is best assured of
having its full effect if OMB receives it
by April 6, 2005. The final rule will
respond to any OMB or public
comments on the information collection
requirements contained in this proposal.

C. Regulatory Flexibility Act (RFA), as
Amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.

The RFA generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
or any other statute unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions.

For purposes of assessing the impacts
of today’s rule on small entities, small
entity is defined as: (1) A business that
is classified as a “small business” by the
Small Business Administration at 13
CFR 121.201; (2) a small governmental
jurisdiction that is a government of a
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city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

This rule is expected to affect the 481
parent companies that own the 1,315
facilities that report on dioxin and
dioxin-like compounds. Of the affected
parent companies, approximately 19
percent, or 92 companies, are small
businesses as defined by the Small
Business Administration. Of the 92
small businesses affected by this rule,
approximately 8 would be subject to
both incremental burden costs from
filling out the Form R-D and computer
costs from required electronic reporting.
No small governments or small
organizations are expected to be affected
by this action. Based on the option with
the highest burden to reporting facilities
(Option 2), each affected facility is
expected to expend approximately 3.1
hours in the first year and 1.8 hours in
subsequent years to comply with the
additional reporting requirements.
Based on the incremental cost estimates
for these burden hours, the number of
facilities owned by each small
businesses, and the annual revenues of
the affected small businesses, all 92
affected small businesses are expected
to experience incremental cost impacts
of less than one percent of annual
revenues (Ref. 3 and Ref. 6).

After considering the economic
impacts of today’s rule on small entities,
I certify that this action will not have a
significant economic impact on a
substantial number of small entities. We
continue to be interested in the
potential impacts of the proposed rule
on small entities and welcome
comments on issues related to such
impacts.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Pub. L.
1044, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable

number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

EPA has determined that this rule
does not contain a Federal mandate that
may result in expenditures of $100
million or more for State, local, and
tribal governments, in the aggregate, or
the private sector in any one year. Based
on EPA’s cost estimate for this action, it
has been determined that this rule is not
subject to the requirements of sections
202 and 205 of the UMRA.

E. Executive Order 13132, Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This proposed rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This action
relates to toxic chemical reporting under
EPCRA section 313, which primarily
affects private sector facilities. Thus,

Executive Order 13132 does not apply
to this rule.

In the spirit of Executive Order 13132,
and consistent with EPA policy to
promote communications between EPA
and State and local governments, EPA
specifically solicits comment on this
rule from State and local officials.

F. Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This proposed rule does
not have tribal implications, as specified
in Executive Order 13175. This action
relates to toxic chemical reporting under
EPCRA section 313, which primarily
affects private sector facilities. Thus,
Executive Order 13175 does not apply
to this rule. In the spirit of Executive
Order 13175, and consistent with EPA
policy to promote communications
between EPA and Indian Tribal
Governments, EPA specifically solicits
additional comment on this rule from
tribal officials.

G. Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This proposed rule is not subject to
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)) because it is not a significant
regulatory action under Executive Order
12866.

H. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

Executive Order 13045: “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.
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This rule is not subject to the
Executive Order because it is not
economically significant as defined in
E.O. 12866, and because the Agency
does not have reason to believe the
environmental health or safety risks
addressed by this action present a
disproportionate risk to children. This
action relates to toxic chemical
reporting under EPCRA section 313,
which primarily affects private sector
facilities.

L National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA) (15 U.S.C. 272
note), directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, etc.)
that are developed or adopted by
voluntary consensus standards bodies.
The NTTAA directs EPA to provide
Congress, through OMB, explanations
when the Agency decides not to use
available and applicable voluntary
consensus standards.

The proposed rulemaking involves
technical standards. Therefore, the
Agency conducted a search to identify
potentially applicable voluntary
consensus standards. However, EPA
identified no such standards.
Consequently, EPA proposes to use the
TEFs established by the WHO in 1998
(Ref. 2).

List of Subjects in 40 CFR Part 372

Environmental protection,
Community right-to-know, Reporting

and recordkeeping requirements, Toxic
chemicals.

Dated: February 28, 2005.
Stephen L. Johnson,
Acting Administrator.

Therefore, it is proposed that 40 CFR
part 372 be amended as follows:

PART 372—[AMENDED]

1. The authority citation for part 372
continues to read as follows:

Authority: 42 U.S.C. 11023 and 11048.

Subpart B—[Amended]

2.In §372.30, revise paragraph (a) to
read as follows:

§372.30 Reporting requirements and
schedule for reporting.

(a) For each toxic chemical known by
the owner or operator to be
manufactured (including imported),
processed, or otherwise used in excess
of an applicable threshold quantity in
§372.25,8§372.27, or §372.28 at its
covered facility described in § 372.22 for
a calendar year, the owner or operator
must submit to EPA and to the State in
which the facility is located a completed
EPA Form R (EPA Form 9350-1) or, for
the dioxin and dioxin-like compounds
category, EPA Form R-D (EPA Form
9350-3) in accordance with the
instructions referred to in subpart E of
this part.

* * * * *

Subpart E—[Amended]

3.In §372.85, revise paragraphs (a),
(b) introductory text, and (b)(15)(ii) to
read as follows:

§372.85 Toxic chemical release reporting
form and instructions.

(a) Availability of reporting form and
instructions and reporting method.

Information on how to obtain the most
current version of EPA Form R (EPA
Form 9350-1 and subsequent revisions),
the EPA Form R-D (EPA Form 9350-3
and subsequent revisions), and the
instructions for completing these forms
can be found on EPA’s Web site at
http://www.epa.gov/tri. EPA encourages
facilities subject to this part to submit
the required information to EPA
electronically via the Internet or by
using magnetic media in lieu of hard
copies of the Form R. Facilities that
submit the Form R-D are required to file
electronically using EPA’s Toxics
Release Inventory-Made Easy (TRI-ME)
electronic reporting software or other
approved software. Electronic reporting
software and instructions for submitting
via the Internet or on magnetic media
may be obtained from the Web site
provided in this paragraph.

(b) Form elements. Information
elements reportable on EPA Form R,
Form R-D, or equivalent magnetic
media format include the following:

* * * * *

(15)* * %

(ii) Reporting for the dioxin and
dioxin-like compounds category. All of
the following must be reported and
must be reported on the Form R-D:

(A) Report the total quantity of the
category as a whole, in units of grams
per year;

(B) Report the quantity of each
member of the dioxin and dioxin-like
compounds category in units of grams
per year;

(C) Report toxic equivalency (TEQ) for
the category, in units of grams TEQ per
year. TEQs shall be calculated using the
following toxic equivalent factors:

Toxic
CAS No. Chemical name qugﬁ)lsnt
(TEF)

01746-01-6 2,3,7,8-TetrachlorodibenzZo-p-AIOXIN .......ooiiiiiiiiiii e 1.0
03268-87-9 1,2,3,4,6,7,8,9-Octachlorodibenzo-p-dioxin .. 0.0001
19408-74-3 1,2,3,7,8,9-Hexachlorodibenzo-p-dioxin ....... 0.1
35822-46-9 1,2,3,4,6,7,8-Heptachlorodibenzo-p-dioxin ... 0.01
39001-02-0 1,2,3,4,6,7,8,9-Octachlorodibenzofuran ........ 0.0001
39227-28-6 1,2,3,4,7,8-Hexachlorodibenzo-p-dioxin ... 0.1
40321-76-4 1,2,3,7,8-Pentachlorodibenzo-p-iOXin ........c.cooiiiiiiiiiiieie ettt 1.0
51207-31-9 2,3,7,8-TetrachlorodibenZOfUIraN ...........oviiiiiie et e e e e aarae e e 0.1
55673-89-7 1,2,3,4,7,8,9-HeptachlorodibENZOfUIaN ...........ooiuiiiiiiiii et 0.01
57117-31-4 2,3,4,7,8-PentachlorodiDENZOTUIAN ...........uiiiiiceccccccceee e e e e e e e e e e eaaaaaaaes 0.5
57117-41-6 1,2,3,7,8-PentachlorodiDENZOTUIAN ...........oooiiiiiiiiiiie et e e et e e e e aaraeee e s 0.05
57117-44-9 1,2,3,6,7,8-HexachlorodibeNZOfUran ...........cceiiiiiiie et e e e e enae e e nes 0.1
57653-85-7 1,2,3,6,7,8-Hexachlorodibenzo-p-AiOXiN ..........cceiiiiiiiiiiiiie ettt 0.1
60851-34-5 2,3,4,6,7,8-HexachlorodibENZOfUIAN ...........ccvieiiiiieciie et e et e e e e e et e e s snneeeennes 0.1
67562-39—4 1,2,3,4,6,7,8-HeptachlorodibENZOfUran ...........ooiiiiiiiie ettt 0.01
70648-26—-9 1,2,3,4,7,8-HexachlorodibeNZOfUIaNn ...........cceiiiiiiieciie et e e e et e e enne e e e 0.1
72918-21-9 1,2,3,7,8,9—HexachlorodibenzofUran ............ooouiiiiiiii e 0.1
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[FR Doc. 05—4339 Filed 3—4-05; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64

[CC Docket No. 98-67, CG Docket No. 03—
123; DA 05-339]

Federal Communications Commission
Seeks Additional Comment on the
Speed of Answer Requirement for
Video Relay Service (VRS)

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; comments
requested.

SUMMARY: This document seeks public
comment on a speed of answer
requirement for the provision of Video
Relay Service (VRS). The speed of
answer requirement is currently waived
as a mandatory minimum standard for
VRS. The Federal Communications
Commission (Commission) has
reviewed the comments provided in
response to the Further Notice of
Proposed Rulemaking (FNPRM)
contained in the 2004 TRS Report and
Order, and found that they lack
specificity on certain elements of a
speed of answer rule. In this document,
the Commission is seeking additional
comment on whether a speed of answer
rule should be adopted for VRS and, if
so, what the rule should be.

DATES: Interested parties may file
comments in this proceeding on or
before February 25, 2005. Reply
comments may be filed on or before
March 4, 2005.

ADDRESSES: Federal Communications
Commission, 445 12th Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Dana Jackson, Consumer &
Governmental Affairs Bureau, Disability
Rights Office at (202) 418-2247 (voice),
(202) 418-7898 (TTY), or e-mail at
Dana.Jackson@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s
document DA 05-339, released
February 8, 2005. When filing
comments, please reference CC Docket
No. 98-67 and CG Docket No. 03—123.
Comments may be filed using the
Commission’s Electronic Comment
Filing System (ECFS) or by filing paper
copies. See Electronic Filing of
Documents in Rulemaking Proceedings,
63 FR 24121, May 1, 1998. Comments
filed through the ECFS can be sent as an

electronic file via the Internet to
http://www.fcc.gov/e-file/ecfs.html.
Generally, only one copy of an
electronic submission must be filed. If
multiple docket or rulemaking numbers
appear in the caption of this proceeding,
however, commenters must transmit
one electronic copy of the comment and
reply comment to each docket or
rulemaking number referenced in the
caption. In completing the transmittal
screen, commenters should include
their full name, Postal Service mailing
address, and the applicable docket or
rulemaking number. Parties may also
submit electronic comments and reply
comments by Internet e-mail. To get
filing instructions, commenters should
send an e-mail to ecfs@fcc.gov, and
should include the following words in
the body of the message, “‘get form
<your e-mail address>.” A sample form
and directions will be sent in reply.
Parties who choose to file by paper must
file an original and four copies of each
filing. If more than one docket or
rulemaking number appears in the
caption of this proceeding, commenters
must submit two additional copies for
each additional docket or rulemaking
number. Filings can be sent by hand or
messenger delivery, by electronic
media, by commercial overnight courier,
or by first-class or overnight U.S. Postal
Services mail (although we continue to
experience delays in receiving U.S.
Postal Service mail). The Commission’s
contractor, Natek, Inc., will receive
hand-delivered or messenger-delivered
paper filings or electronic media for the
Commission’s Secretary at 236
Massachusetts Avenue, NE., Suite 110,
Washington, DC 20002. The filing hours
at this location are 8 a.m. to 7 p.m. All
hand deliveries must be held together
with rubber bands or fasteners. Any
envelopes must be disposed of before
entering the building. Commercial and
electronic media sent by overnight mail
(other than U.S. Postal Service Express
Mail and Priority Mail) must be sent to
9300 East Hampton Drive, Capitol
Heights, MD 20743. U.S. Postal Service
first-class mail, Express Mail, and
Priority Mail should be addressed to 445
12th Street, SW., Washington, DC
20554. All filings must be addressed to
the Commission’s Secretary, Marlene H.
Dortch, Office of the Secretary, Federal
Communications Commission, 445 12th
Street, SW., Room TW-B204
Washington, DC 20554. Parties who
choose to file by paper should also
submit their comment and reply
comments on diskette. These diskettes
should be submitted, along with three
paper copies, to: Dana Jackson,
Consumer & Governmental Affairs

Bureau, Disability Rights Office, 445
12th Street, SW., Room CY-C417,
Washington, DC 20554. Such a
submission should be on a 3.5 inch
diskette formatted in an IBM compatible
format using Word 97 or compatible
software. The diskette should be
accompanied by a cover letter and
should be submitted in “read only”
mode. The diskette should be clearly
labeled with the commenter’s name,
proceeding (including the lead docket
number in this case, CC Docket No 98—
67 and CG Docket No. 03—-123, type of
pleading (comment and reply
comment), date of submission, and the
name of the electronic file on the
diskette. The label should also include
the following phrase ‘“Disk Copy—Not
an Original.” Each diskette should
contain only one party’s pleadings,
preferably in a single electronic file. In
addition, commenters must send
diskette copies to the Commission’s
copy contractor, Best Copy and Printing
(BCPI), Inc., Portals II, 445 12th Street,
SW., Room CY-B402, Washington, DC
20554. Pursuant to section 1.1206 of the
Commission’s rules, 47 CFR 1.1206, this
proceeding will be conducted as a
permit-but-disclose proceeding in
which ex parte communications are
subject to disclosure. The full text of
this document and copies of any
subsequently filed documents in this
matter will be available for public
inspection and copying during regular
business hours at the FCC Reference
Information Center, Portals II, 445 12th
Street, SW., Room CY-A257,
Washington, DC 20554. This document
and copies of subsequently filed
documents in this matter may also be
purchased from the Commission’s
duplicating contract, BCPI, Inc., Portals
11, 445 12th Street, SW., Room CY-B402,
Washington, DC 20554. Customers may
contact BCPI, Inc. at their Web site
http://www.bcpiweb.com or call 1-800—
378-3160. To request materials in
accessible formats for people with
disabilities (Braille, large print,
electronic files, audio format), send an
e-mail to fcc504@fcc.gov or call the
Consumer & Governmental Affairs
Bureau at (202) 418-0530 (voice), (202)
418-0432 (TTY). This public notice can
also be downloaded in Word or Portable
Document Format (PDF) at: http://
www.fce.gov/cgb/dro.
Synopsis

On June 30, 2004, the Federal
Communications Commission
(Commission) released the 2004 TRS
Report & Order, which contained a
Further Notice of Proposed Rulemaking
(FNPRM) seeking comment on, among
other things, a speed of answer
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requirement for the provision of Video
Relay Service (VRS). See
Telecommunications Relay Services and
Speech-to-Speech Services for
Individuals with Hearing and Speech
Disabilities, Report and Order, Order on
Reconsideration, and Further Notice of
Proposed Rulemaking (2004 TRS Report
& Order), CC Dockets 90-571 and 98-67
and CG Docket 03—123, FCC 04-137;
published at 69 FR 53346 and 69 FR
53382, September 1, 2004. VRS is a form
of telecommunications relay service
(TRS) that allows persons with hearing
and speech disabilities to communicate
with the TRS communications assistants
(CA) in video through sign language,
rather than typed text. The term
telecommunications relay service means
“telephone transmission services that
provide the ability for an individual
who has a hearing or speech disability
to engage in communications by wire or
radio with a hearing individual in a
manner that is functionally equivalent
to the ability of an individual who does
not have a hearing or speech disability
to communicate using voice
communication services by wire or
radio.” 47 U.S.C. 225 (a)(3); see
generally 2004 TRS Report & Order at
paragraph 3 n.18. The Commission
reviewed comments provided in
response to the FNPRM, and found that
they lacked specificity on certain
elements of a speed of answer rule.
Therefore, the Commission is seeking
additional comment on whether a speed
of answer rule should be adopted for
VRS, and the following specific points:

(1) What should the speed of answer
time be for VRS calls? What percentage
of VRS calls should be required to be
answered within that period of time?

(2) When should a particular speed of
answer rule be effective? Should VRS
speed of answer standards be phased in
over time? If so, how should the
standards be phased in (i.e., what
standards should apply at what points
in time)?

(3) What should be the starting and
ending points for measuring speed of
answer? We note, for example, that in
the IP Declaratory Ruling, we stated that
for IP Relay “we will consider the call
delivered to the IP Relay center when
the IP Relay center’s equipment accepts
the call from the Internet.” See
Improved Telecommunications Relay
Services and Speech-to-Speech Services
for Individuals with Hearing and Speech
Disabilities, Declaratory Ruling and
Second Further Notice of Proposed
Rulemaking (IP Declaratory Ruling), CC
Docket 98-67, FCC 02—121; published at
67 FR 39863 and 67 FR 39929, June 11,
2002. The Commission seeks comment
on how we should articulate the starting

period from which speed of answer can
be measured for each call so that all
providers are measuring speed of
answer in the same manner.

(4) How should “abandoned” calls be
treated in determining a provider’s
compliance with a speed of answer
standard? The Commission notes that
the TRS regulations presently require
that abandoned calls be included in the
speed of answer calculation. See 47 CFR
64.604 (b)(2)(i1)(B); see also
Telecommunications Relay Services and
Speech-to-Speech Services for
Individuals with Hearing and Speech
Disabilities, Report and Order and
Further Notice of Proposed Rulemaking,
(Improved TRS Order), CC Docket 98—
67, FCC 00-56; published at 65 FR
38432 and 65 FR 38490, June 21, 2000
(addressing abandoned calls and
explaining that such calls are those calls
answered by a relay center, but never
handled by a CA because the customer
hangs up). Should the same rule apply
to VRS and abandoned calls? If not,
what other rule should apply to the
treatment of abandoned calls?

(5) How should “call backs”—i.e.,
calls where the consumer elects to have
the provider call the consumer back
when a VRS CA becomes available to
place the call, rather than have the
consumer wait for the next available
CA—be treated in the speed of answer
calculation? See Federal
Communications Commission Clarifies
that Certain Telecommunications Relay
Services (TRS) Marketing and Call
Handling Practices are Improper and
Reminds that Video Relay Service (VRS)
May not be Used as a Video Remote
Interpreting Service, Public Notice, CC
Docket No. 98-67, CG Docket No. 03—
123; DA 05-141 at 4 & n.16 (January 26,
2005) (addressing certain kinds of “call
back’ arrangements). Should, for
example, such “call backs” be treated as
abandoned calls? Should such “call
backs” be prohibited once a speed of
answer rule is adopted for VRS?

(6) Should a provider’s compliance
with a speed of answer rule be
measured on a daily or monthly basis?
(The current speed of answer rule
applicable to the other forms of TRS
provides that compliance with the
speed of answer rule shall be measured
on a daily basis.) See 47 CFR 64.604
(b)(2)(i1)(C). Or should it be measured
on some other basis?

(7) In connection with the adoption of
a speed of answer requirement for VRS,
should providers be required to submit
reports to the Commission detailing call
data reflecting their compliance with
the speed of answer rule, and if so, how
frequently should such reports be filed

(e.g., monthly, quarterly or semi-
annually)?

We also seek comment on any other
issues relating to the possible adoption
of a speed of answer rule for VRS.

Federal Communications Commission.
Jay Keithley,

Deputy Chief, Consumer & Governmental
Affairs Bureau.

[FR Doc. 05—4347 Filed 3—4—-05; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[1.D. 030105E]
RIN 0648-AS16

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Shrimp
Fishery of the South Atlantic Region;
Amendment 6

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of availability of
Amendment 6 to the Fishery
Management Plan for the Shrimp
Fishery of the South Atlantic Region
(FMP); request for comments.

SUMMARY: NMFS announces that the
South Atlantic Fishery Management
Council (Council) has submitted
Amendment 6 to the FMP for review,
approval, and implementation by
NMFS. Amendment 6 would modify the
FMP’s bycatch reduction device (BRD)
framework by transferring authority
from the Council to NMFS for the BRD
testing protocol and by modifying the
bycatch reduction criteria established in
the BRD framework; require the use of
BRDs in the rock shrimp fishery in the
exclusive economic zone (EEZ) of the
South Atlantic; establish bycatch
reporting requirements for the shrimp
fishery of the South Atlantic EEZ;
require that all shrimp vessels
harvesting penaeid shrimp in the South
Atlantic EEZ obtain an annually
renewable Federal shrimp vessel permit
from NMFS; and establish or modify
stock status criteria for white, brown,
pink, and rock shrimp. The intended
effect of Amendment 6 is to enhance the
ecological efficiency of the shrimp
fishery of the South Atlantic EEZ by
better identifying the bycatch taken in
the fishery and conserving those species
found in the bycatch, while sustaining
the viability of the shrimp fishery with
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a minimum of economic and social
impacts.

DATES: Written comments must be
received no later than 5 p.m., eastern
time, on May 6, 2005.

ADDRESSES: You may submit comments
by any of the following methods:

e E-mail: 0648-AS16.NOA@noaa.gov.
Include in the subject line the following
document identifier: 0648—AS16—-NOA.

o Federal e-Rulemaking Portal: http:/
/www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Steve Branstetter, Southeast
Regional Office, NMFS, 9721 Executive
Center Drive N., St. Petersburg, FL
33702.

e Fax: From March 7, 2005 through
March 17, 2005, 727-570-5583. From
March 22, 2005 through May 6, 2005,
727-824-5308. Comments cannot be
received via fax from March 18 through
March 21, 2005.

Copies of Amendment 6, which
includes a Supplemental Environmental
Impact Statement, a Regulatory Impact
Review (RIR), and an Initial Regulatory
Flexibility Analysis (IRFA), are
available from the South Atlantic
Fishery Management Council, 1
Southpark Circle, Suite 306, Charleston,
SC 29407-4699; phone: 843-571-4366;
fax: 843-769-4520; toll free: 866—
SAFMGC-10; email: safmc@samfc.net.

FOR FURTHER INFORMATION CONTACT: Dr.
Steve Branstetter, 727-570-5305; fax
727-570-5583; e-mail:
steve.branstetter@noaa.gov.

SUPPLEMENTARY INFORMATION: The
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) requires each
Regional Fishery Management Council
to submit any fishery management plan
or amendment to NMFS for review and
approval, disapproval, or partial
approval. The Magnuson-Stevens Act
also requires that NMFS, upon receiving
a plan or amendment, publish an
announcement in the Federal Register
notifying the public that the plan or
amendment is available for review and
comment.

Amendment 6, if implemented, would
establish a requirement for penaeid
shrimp vessels fishing in the South
Atlantic EEZ to possess a Federal
commercial vessel permit for South
Atlantic penaeid shrimp. Currently,
there are limited data available to
estimate the number of shrimp fishing
vessels and fishing effort expended by
those vessels in the South Atlantic EEZ.
In proposing this action, the Council
concluded that information collected
via a Federal permit system would aid
in the formulation of sound

management measures. Indirectly, in
combination with the proposed
standardized bycatch reporting
methodology (see below), better
information can be collected by which
to manage those species that are taken
as bycatch in the shrimp fishery.

Amendment 6 contains proposed
measures to require vessels participating
in the rock shrimp fishery in the South
Atlantic EEZ to use NMFS-certified
BRDs. This action would address the
requirements of National Standard 9 of
the Magnuson-Stevens Act to (A)
minimize bycatch and (B) to the extent
bycatch cannot be avoided, minimize
the mortality of such bycatch, to the
extent practicable. The proposed action
also supports the Council’s efforts to
achieve an ecosystem approach in
fisheries management.

Amendment 6, if implemented, also
would establish a method to regularly
monitor, report, and estimate the
bycatch in the shrimp fishery of the
South Atlantic region, in compliance
with section 303(a)(11) of the
Magnuson-Stevens Act. Section
303(a)(11) states that any FMP that is
prepared by any Council, or by the
Secretary of Commerce, with respect to
any fishery, shall “establish a
standardized reporting methodology to
assess the amount and type of bycatch
occurring in the fishery....” To support
this mandate, the National Standard
Guidelines call for development of a
database for each fishery in order to
house bycatch and bycatch mortality
information. The Council proposes to
adopt the Atlantic Coastal Cooperative
Statistics Program Release, Discard, and
Protected Species Module to house
bycatch and bycatch mortality
information. Until this module is fully
implemented and active, the Council
proposes to use a variety of sources to
assess and monitor bycatch including
observer coverage and logbooks aboard
Federally permitted commercial shrimp
vessels, state cooperative data
collection, and grant funded projects.

Amendment 6 proposes to modify the
BRD framework procedure, as
established in the Shrimp FMP, giving
NMEF'S the authority to maintain and
modify the BRD Testing Protocol as
necessary. The BRD framework was
established in Amendment 2 to the
Shrimp FMP and outlines the
procedures by which an experimental
BRD is to be tested for its ability to
reduce bycatch in a shrimp trawl. The
intent of this action is to reduce the
administrative burden associated with
potential revisions of the BRD Testing
Protocol and to achieve more timely
implementation of any such revisions.

Relatedly, to more effectively address
bycatch reduction, the Council is
proposing to adjust the criteria for the
certification of new BRDs established in
the BRD framework. Amendment 2’s
BRD framework established criteria by
which experimental BRDs would be
certified for use in the South Atlantic
penaeid shrimp fishery. Currently, a
BRD is certified if the BRD can be
statistically demonstrated to reduce
bycatch mortality of juvenile Spanish
mackerel and weakfish by a minimum
of 50 percent or if it demonstrates a 40—
percent reduction in numbers of
Spanish mackerel and weakfish. When
these criteria were established, both
species were considered overfished.
Spanish mackerel now is completely
recovered, and weakfish is no longer
overfished. In addition, sampling for
these species has proved to be
impractical because it is difficult to
encounter Spanish mackerel and
weakfish simultaneously while testing
BRDs.

To better address the requirements of
National Standard 9, the Council is
proposing to change the certification
criteria to a general finfish reduction
requirement. The Council is proposing
that for a new BRD to be certified for use
in the shrimp fishery, it must be
statistically demonstrated that the BRD
can reduce the total weight of finfish
catch by at least 30 percent. This
broader bycatch reduction objective
would support the Council’s efforts to
achieve an ecosystem approach in
fisheries management.

Finally, to better comply with the
Magnuson-Stevens Act requirements,
the Council is proposing to establish or
modify the current stock status criteria
established for white, brown, pink, and
rock shrimp. The Magnuson-Stevens
Act requires that each FMP define
reference points in the form of
maximum sustainable yield (MSY) and
optimum yield (OY), and specify
objective and measurable criteria for
identifying when the fishery is
overfished and/or undergoing
overfishing. Status determination
criteria include a minimum stock size
threshold (MSST) to indicate when a
stock is overfished, and a maximum
fishing mortality threshold (MFMT) to
indicate when a stock is undergoing
overfishing. Together, these four
parameters (MSY, OY, MSST, and
MFMT) provide fishery managers with
the tools to determine the status of a
fishery at any given time and assess
whether management measures are
achieving established goals. In the
Council’s 1998 comprehensive
amendment to the FMP that addressed
SFA definitions, the Council concluded
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its established definitions were
consistent with the best available
scientific information at the time. Based
on more recent information, the Council
is proposing to either modify existing
criteria or to establish new criteria.

A proposed rule that would
implement measures outlined in
Amendment 6 has been received from
the Council. In accordance with the
Magnuson-Stevens Act, NMFS is
evaluating the proposed rule to
determine whether it is consistent with
the FMP, the Magnuson-Stevens Act,
and other applicable law. If that
determination is affirmative, NMFS will
publish the proposed rule in the Federal
Register for public review and
comment.

Comments received by May 6, 2005,
whether specifically directed to the
amendment or the proposed rule, will
be considered by NMFS in its decision
to approve, disapprove, or partially
approve the amendment. Comments
received after that date will not be
considered by NMFS in this decision.
All comments received by NMFS on the
amendment or the proposed rule during
their respective comment periods will
be addressed in the final rule.

Authority: 16 U.S.C. 1801 et seq.
Dated: March 2, 2005.

Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 05—4375 Filed 3—4—05; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[1.D. 030105D]
RIN 0648-AS53

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Coastal
Migratory Pelagic Resources of the
Gulf of Mexico and Atlantic;
Amendment 15

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of availability of
Amendment 15 to the Fishery
Management Plan for the Coastal
Migratory Pelagic Resources of the Gulf
of Mexico and Atlantic (FMP); request
for comments.

SUMMARY: NMFS announces that the
Gulf of Mexico and South Atlantic

Fishery Management Councils
(Councils) have submitted Amendment
15 to the FMP for review, approval, and
implementation by NMFS. Amendment
15 would establish a limited access
system for the commercial fishery for
Gulf and Atlantic group king mackerel,
and change the fishing year for Atlantic
migratory groups of king and Spanish
mackerel to March 1 through February
28-29. The intended effect of
Amendment 15 is to support the
Council’s efforts to achieve optimum
yield in the fishery, and provide social
and economic benefits associated with
maintaining stability in the fishery.
DATES: Written comments must be
received no later than 5 p.m., eastern
time, on May 6, 2005.

ADDRESSES: You may submit comments
by any of the following methods:

e E-mail: 0648-AS53.NOA@noaa.gov.
Include in the subject line the following
document identifier: 0648—AS53-NOA.

o Federal e-Rulemaking Portal: http:/
/www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Steve Branstetter, Southeast
Regional Office, NMFS, 9721 Executive
Center Drive N., St. Petersburg, FL
33702.

e Fax: From March 7, 2005 through
March 17, 2005, 727-570-5583. From
March 22, 2005 through May 6, 2005,
727-824-5308. Comments cannot be
received via fax from March 18 through
March 21, 2005.

Copies of Amendment 15, which
includes an Environmental Assessment,
a Regulatory Impact Review (RIR), and
an Initial Regulatory Flexibility
Analysis (IRFA), are available from the
Gulf of Mexico Fishery Management
Council, 3018 North U.S. Highway 301,
Suite 1000, Tampa, FL 33619-2272;
email: gulfcouncil@gulfcouncil.org; or
from the South Atlantic Fishery
Management Council, Southpark
Building, One Southpark Circle, Suite
306, Charleston, SC 29407—-4699;
telephone: 843-571-4366; fax: 843—
769—4520; e-mail: safmc@noaa.gov.
FOR FURTHER INFORMATION CONTACT: Dr.
Steve Branstetter, 727-570-5305; fax
727-570-5583; e-mail:
steve.branstetter@noaa.gov.

SUPPLEMENTARY INFORMATION: The
fishery for coastal migratory pelagic fish
(king mackerel, Spanish mackerel, cero,
cobia, little tunny, and, in the Gulf of
Mexico only, dolphin and bluefish) is
managed under the FMP. The FMP was
prepared by the Councils and is
implemented under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) by regulations
at 50 CFR part 622.

The Magnuson-Stevens Act requires
each Regional Fishery Management
Council to submit any fishery
management plan or amendment to
NMEFS for review and approval,
disapproval, or partial approval. The
Magnuson-Stevens Act also requires
that NMFS, upon receiving a plan or
amendment, publish an announcement
in the Federal Register notifying the
public that the plan or amendment is
available for review and comment.

Amendment 15, if implemented,
would establish a limited access system
for the commercial fishery for Gulf and
Atlantic group king mackerel. A
commercial king mackerel vessel permit
moratorium was established by
Amendment 8 to the FMP in March
1998, and Amendment 12 extended the
expiration date of the moratorium
through October 15, 2005, or until the
moratorium could be replaced with a
license limitation, limited access, and/
or individual fishing quota (IFQ) or
individual transferable quota (ITQ)
system, whichever occurred earlier. The
intended effect of the moratorium was
to prevent increases in effort, to possibly
reduce the number of permittees in the
king mackerel fishery, and to stabilize
the economic performance of current
participants, while protecting king
mackerel from overfishing. The existing
restricted number of fishery
participants, especially in the Gulf of
Mexico, has demonstrated the capability
of harvesting their total allowable catch
(TAC) well in advance of the end of the
various fishing seasons. Allowing the
fishery to revert to open access would
probably hasten these closures. The
proposed limited access system would
maintain the existing restricted access to
the fishery for an indefinite period, with
the intent to provide continued social
and economic stability to the king
mackerel fishery.

Amendment 15 contains a second
action, which, if implemented, would
change the fishing year for Atlantic
migratory groups of king and Spanish
mackerel to March 1 through February
28-29. The current fishing year for
Atlantic migratory groups of both king
and Spanish mackerel extends from
April 1 through March 31. Under the
existing fishing year, the commercial
quota for Atlantic group king mackerel
has only been met three times. However,
should TAC need to be reduced in the
future, there is a potential for the
commercial quota to be met, and the
fishery would be closed by the end of
the season (i.e., in March). A March
closure could adversely affect the social
and economic stability of South Atlantic
fisheries due to other commercial
closures for alternative target species
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during that same month. For example,
the red porgy fishery is closed January
through April, and the gag and black
grouper fishery is closed in March and
April. By changing the opening date of
the season to March 1, the Gouncils
reduce the possibility of multiple
commercial fishery closures at the same
time.

A proposed rule that would
implement measures outlined in
Amendment 15 has been received from
the Council. In accordance with the
Magnuson-Stevens Act, NMFS is

evaluating the proposed rule to
determine whether it is consistent with
the FMP, the Magnuson-Stevens Act,
and other applicable law. If that
determination is affirmative, NMFS will
publish the proposed rule in the Federal
Register for public review and
comment.

Comments received by May 6, 2005,
whether specifically directed to the
FMP or the proposed rule, will be
considered by NMFS in its decision to
approve, disapprove, or partially
approve the amendment. Comments

received after that date will not be
considered by NMFS in this decision.
All comments received by NMFS on the
amendment or the proposed rule during
their respective comment periods will
be addressed in the final rule.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 2, 2005.
Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 05—4377 Filed 3—4—-05; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

March 1, 2005.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office, of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Department
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to

the collection of information unless it
displays a currently valid OMB control
number.

Rural Utilities Service

Title: RUS Electric Loan Application
and Related Reporting Burdens.

OMB Control Number: 0572—-0032.

Summary of Collection: The Rural
Utilities Service (RUS) was established
in 1994 by the Federal Crop Insurance
Reform and Department of Agriculture
Reorganization Act of 1994 (Pub. L.
103-354, 108 stat. 3178, 7 U.S.C. 6941
et seq.) as successor to the Rural
Electrification Administration (REA)
with respect to certain programs,
including the electric loan and loan
guarantee program authorized under the
Rural Electrification Act (RE Act) of
1936. The RE Act authorize and
empowers the Administrator of RUS to
make and guarantee loans to furnish and
improve electric service in rural areas.
These loans are amortized over a period
of up to 35 years and secured by the
borrower’s electric assets. RUS will
collect information including studies
and reports to support borrower loan
applications.

Need and Use of the Information:
RUS will collect information to
determine the eligibility of applicants
for loans and loan guarantees under the
RE Act; monitor the compliance of
borrowers with debt covenants and
regulatory requirements in order to
protect loan security; ensure that
borrowers use loan funds for purposes
consistent with the statutory goals of the
RE Act; and obtain information on the
progress of rural electrification and
evaluate the success of RUS program
activities.

Description of Respondents: Not-for-
profit institutions; Business or other for-
profit; State, Local or Tribal
Government.

Number of Respondents: 801.

Frequency of Responses: Reporting:
On occasion; Annually.

Total Burden Hours: 65,717.

Ruth Brown,

Departmental Information Collection
Clearance Officer.
[FR Doc. 054289 Filed 3—4-05; 8:45 am]

BILLING CODE 3410-15-M

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Agency Information Collection
Activities: Proposed Collection;
Comment Request; Food Stamp
Program Redemption Certificate, Form,
FNS-278B; Food Stamp Program
Wholesaler Redemption Certificate,
Form FNS-278-4

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Food and Nutrition Service is
publishing for public comment a
summary of a proposed information
collection. The proposed collection is a
revision of a currently approved
collection of the Food Stamp Program
for which approval expires on February
28, 2005. The Food Stamp Act of 1977,
as amended, requires that the Food and
Nutrition Service will provide all
authorized retail food stores and
wholesale food concerns with
redemption certificates. The redemption
certificates are to be used by all
authorized retailers and wholesale firms
to present food coupons to insured
financial institutions for credit or for
cash. Requirements in the Food Stamp
Program regulations are the basis for the
information collected on Form FNS—
278B, Food Stamp Redemption
Certificate and Form FNS-278—4,
Wholesaler Redemption Certificate.

The Food and Nutrition Service is
rapidly phasing out the use of paper
food coupons. Currently, 99.9 percent of
all food stamp benefits are issued
electronically. Forty-eight States, the
District of Columbia, the Virgin Islands,
Guam, and Puerto Rico have online
operating Electronic Benefit Transfer
(EBT) systems. Two States operate
offline food stamp EBT systems and
issue paper food coupons to recipients
who move out of State and have
remaining food stamp benefits. Many
States have already closed out their
coupon inventory completely and more
will be doing the same in the upcoming
year. Approximately 438,955
Redemption Certificates were processed
by retailers and wholesalers in Fiscal
Year 2004, and the number continues to
decline due to 100 percent EBT
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implementation. Until all of the paper
food coupons issued are redeemed, the
Redemption Certificate will remain an
essential document to the food stamp
redemption process.

DATES: Written comments must be
received on or before May 6, 2005 to be
assured of consideration.

ADDRESSES: Send comments to: Andrea
Gordon, Chief, Redemption
Management Branch, Benefit
Redemption Division, Food and
Nutrition Service, U. S. Department of
Agriculture, 3101 Park Center Drive,
Room 404, Alexandria, VA 22302.
Comments may also be submitted via
fax to the attention of Andrea Gordon at
(703) 305-1863 or via e-mail to: brdhg-
web@fns.usda.gov.

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

All written comments will be open for
public inspection at the office of the
Food and Nutrition Service during
regular business hours (8:30 a.m. to 5
p-m., Monday through Friday) at 3101
Park Center Drive, Alexandria, Virginia
22302, Room 404.

All responses to this notice will be
summarized and included in the request
for Office of Management and Budget
approval. All comments will be a matter
of public record.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of this information collection
should be directed to Andrea Gordon,
(703) 305—2456.

SUPPLEMENTARY INFORMATION:

Title: Food Stamp Redemption
Certificate.

OMB Number: 0584—0085.

Form Number: FNS-278B and FNS—
278—4.

Expiration Date: February 28, 2005.

Type of Request: Revision of a
currently approved collection.

Abstract: The Food and Nutrition
Service (FNS) of the U.S. Department of
Agriculture is the Federal Agency
responsible for the Food Stamp Program

(FSP). Section 10 of the Food Stamp Act
of 1977, as amended, (7 U.S.C. 2019)
requires that FNS provide for the
redemption, through financial
institutions, of food coupons accepted
by retail food stores and wholesale food
concerns from program participants. 7
CFR 278.3 and 7 CFR 278.4 of the FSP
regulations governs the participation of
authorized wholesale food concerns and
retail stores in the food coupon
redemption process. Form FNS-278B,
Food Stamp Redemption Certificate and
Form FNS-278-4, Wholesaler
Redemption Certificates (RCs) are
required to be used by all authorized
wholesalers or retailers, and are
processed by financial institutions when
they are presented for cash or credit.
Without the RCs, no vehicle would exist
for financial institutions, Federal
Reserve Banks, and FNS to track
deposits of food coupons.

The burden associated with this form
is derived from the numbers of RCs
processed annually, based on
information available in our Store
Tracking and Redemption System
database. As of September 2004, the
number of program respondents was
152,499 retailers and wholesalers and
5,850 banks participating in the FSP.
The number of completed RC responses
by authorized retailers was 438,955
annually. We estimate that it takes an
average of 1.2 minutes (or .020 hours)
for a retailer to complete the
information on the RC and for the
financial institution to handle and
process the document.

For this information collection
package, we calculated the burden
hours from each year, added them
together (2005-2007) and divided by
three to obtain the average burden for
which we are seeking OMB approval.
We estimate the average burden hours
for the next three years to be 69.501
hours.

The burden for each of the three fiscal
years (FYs) are estimated as follows:

In FY 2005, we estimate the number
of program respondents will be 7,624
respondents with 5,850 banks
continuing to participate in the FSP—a
reduction of 144,874 (or 95 percent)
respondents. We also estimate that the
number of completed RC responses by
authorized retailers to be 8,779.1
annually—providing for a reduction of
430,175.9 (or 95 percent) annual
responses, and a total burden hours
calculated to be 175.582 hours.

In FY 2006, we estimate the number
of program respondents will be 2,668.73
respondents with 5,850 banks
continuing to participate in the FSP—a
reduction of 4,956.22 (or 65 percent)
respondents. We also estimate that the

number of completed RC responses by
authorized retailers to be 1,316.86
annually—providing for a reduction of
7,462.23 (or 85 percent) annual
responses, and a total burden hours
calculated to be 26.337 hours.

In FY 2007, we estimate the number
of program respondents will be 667.18
respondents with 5,850 banks
continuing to participate in the FSP—a
reduction of 2,001.55 (or 75 percent)
respondents. We also estimate that the
number of completed RC responses by
authorized retailers to be 329.217
annually—providing for a reduction of
987.66 (or 75 percent) annual responses,
and a total burden hours calculated to
be 6.584 hours.

The estimated reduction of
respondents and annual burden hours is
based on a projected decrease in the
number of authorized retailers
participating in the FSP, and a decrease
in the number of RCs processed as a
result of fewer authorized retailers
accepting paper food coupons due to
FNS phasing out the use of paper food
coupons.

Respondents: Businesses, wholesale
food concerns, or other not-for-profit
financial institutions.

Estimated Average Number of
Respondents: 3,653.62.

Estimated Annual Number of
Responses per Respondent: 0.951.

Estimated Total Average Annual
Responses: 3,475.062.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average .020 hours per
response.

Estimated Total Average Annual
Burden: 69.501 hours.

Dated: March 1, 2005.
Roberto Salazar,
Administrator, Food and Nutrition Service.
[FR Doc. 05-4298 Filed 3—4—05; 8:45 am|
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE
Forest Service

2005 Forest Land Recovery Program

AGENCY: Forest Service, USDA.

ACTION: Notice of program
implementation.

SUMMARY: The Military Construction
Appropriations and Emergency
Hurricane Supplemental Appropriations
Act, 2005 (Pub. L. 108—-324) makes
$10,000,000 available to the Secretary of
Agriculture to provide assistance to
eligible nonindustrial private forest
landowners who suffered losses during
2004, as a result of hurricane, tropical
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storm, or related events for the purposes
of debris removal, replanting of timber,
and other related purposes. The USDA
Forest Service will administer this
program, in partnerhsip with State
forestry agencies in the States of
Alabama and Florida, where signicant
loss and damage to forest resources has
occurred.

DATES: Assistance will be made
available to eligible landowners from
March 2005 until such time as all funds
are expended.

ADDRESSES: Information about the
Forest Land Recovery Program can be
obtained by writing to the USDA Forest
Service, Cooperative Forestry Staff
headquarters located at 1400
Independence Avenue, SW.,
Washington, DC 20250-1123.

FOR FURTHER INFORMATION CONTACT: Karl
R. Dalla Rosa, Cooperative Forestry
Staff, (202) 205-6206.

SUPPLEMENTARY INFORMATION:
National Program Administration

All program funds will be
adminsitered by the Chief of the Forest
Serivce through the Forest Service
Regional Forester, in partnership with
State forestry agencies in the States of
Alabama and Florida, where significant
damage and loss to private forest
resources has occurred. The State
Foresters shall use all program funds to
provide cost-share assistance to non-
industrial private forest landowners in
their States, who suffered losses to
hurricanes and tropical storms during
the 2004 hurricane season. All funds
will be accounted for in accordance
with Federal financial accounting
standards. The Chief has final authority
to resolve all issues that may arise in the
adminsitraton of these funds.

State Program Administration

The State Foresters shall make all
program funds available, as cost-share
assistance to eligible landowners as
follows:

1. For the purposes of site preparation
(including debris removal), planting and
other purposes related to the restoration
of damaged or lost forest resources.

2. Following the preparation of a
management or practice plan that
identifies the needed practices,
specifications, and performance period
for the implementation of the practice(s)
to achieve the forest restoration
objectives of the landowner.

3. As reimbursements for practices
completed on a 75% cost-share basis.

4. Consistent with appropriate per
acre cost-share rate maximums for
eligible practices, as established by the

State Foresters, through this or existing
cost-share programs.

5. No single landowner shall receive
more than $75,000 total in cost-share
assistance.

6. No single landowner shall receive
assistance for the treatment of more than
1000 acres of forestland.

Landowner Eligibility Requirements for
Cost-Share Assistance

A landowner is eligible for program
assistance if all of the following
requirements are met:

1. The landowner is an individual,
group, association, corporation, Indian
Tribe, or other legal private entity
owning not more than 5,000 acres of
timber producing forest land (or a
person who has received concurrence
from the landowner for practice
implementation and who holds a lease
on the land for a minimum of 10 years).
Corporations whose stocks are publicly
traded or owners principally engaged in
the primary processing of raw wood
products are excluded.

2. The landowner owns forest land in
either Florida or Alabama, where
significant forest resource loss or
damage has occurred as a result of one
or more hurricane or tropical storm
during the 2004 hurricane season. The
landowner has not received, nor will
receive cost-share assistance from the
USDA Farm Service Agency under
Public Law 108-324, Section 101(c), the
Tree Assistance Program.

Recapture of Cost-Share Assistance

Payments made to landowners may be
recaptured under one or more of the
following circumstances:

1. If any landowner, successor, or
assignee uses any scheme or device to
unjustly benefit from this program. A
scheme or device includes, but is not
limited to, coercion, fraud or
misrepresentation, false claims, or any
business dissolution, reorganization,
revival, or other legal mechanism
designed for or having the effect of
evading the requirements of this
program. Financial assistance payments
shall be withheld or a refund of all or
part of any cost-share payments
otherwise due or paid to that person
shall be secured.

2. If any landowner or successor takes
any action or fails to take action, which
results in the destruction or impairment
of a prescribed practice for the duration
of the practice. Cost-share payments
shall be withheld or a recapture of all
or part of any cost-share payments
otherwise due or paid shall be secured,
based on the extent and effect of
destruction and impairment.

3. If it is determined that the
landowner has also received assistance
from the USDA Farm Service Agency
under H.R. 4837, Section 101(c)(2), the
Tree Assistance Program.

Landowner Application Information

Eligible landowners are may apply for
program assistance at their local office
of the Florida Division of Forestry or the
Alabama Forestry Commission.

Dated: February 25, 2005.

Sally Collins,

Associate Chief.

[FR Doc. 05—4322 Filed 3—4—05; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Yakutat Resource Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Yakutat Resource
Advisory Committee will meet in
Yakutat, Alaska. The purpose of the
meeting is continue business of the
Yakutat Resource Advisory Committee.
The committee was formed to carry out
the requirements of the Secure Rural
Schools and Self-Determination Act of
2000. The agenda for this meeting is to
review submitted project proposals and
consider recommending projects for
funding. Project proposals are due by
March 7, 2005 to be considered at this
meeting.

DATES: The meeting will be held March
18, 2005 from 6-9 p.m. and will
continue on March 19, 2005 from 9-12
a.m., if necessary.

ADDRESSES: The meeting will be held at
the Kwaan Conference Room, 712 Ocean
Cape Drive, Yakutat, Alaska. Send
written comments to Tricia O’Connor,
c/o Forest Service, USDA, P.O. Box 327,
Yakutat, AK 99689, (907) 784—3359 or
electronically to poconnor@fs.fed.us.
FOR FURTHER INFORMATION CONTACT:
Tricia O’Connor, District Ranger and
Designated Federal Official, Yakutat
Ranger District, (907) 784—3359.
SUPPLEMENTARY INFORMATION: The
meeting is open to the public. Council
discussion is limited to Forest Service
staff and Council members. However,
persons who wish to bring resource
projects or other Resource Advisory
Committee matters to the attention of
the Council may file written statements
with the Council staff before or after the
meeting. Public input sessions will be
provided and individuals who made
written requests by March 7, 2005 will
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have the opportunity to address the
Council at those sessions.

Dated: February 28, 2005.
Patricia M. O’Connor,

District Ranger, Yakutat Ranger District,
Tongass National Forest.

[FR Doc. 05—4304 Filed 3—4-05; 8:45 am|
BILLING CODE 3401-11-M

DEPARTMENT OF AGRICULTURE
Rural Business-Cooperative Service

Notice of Request for Extension of a
Currently Approved Information
Collection

AGENCY: Rural Business-Cooperative
Service, USDA.

ACTION: Proposed collection; comments
requested.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Rural Business-
Cooperative Service’s (RBS) intention to
request an extension of a currently
approved information collection in
support of the program for “Rural
Development Loan Servicing.”

DATES: Comments on this notice must be
received by May 6, 2005 to be assured
of consideration.

FOR FURTHER INFORMATION CONTACT: Mel
Padgett, Rural Business-Cooperative
Service, USDA, Stop 3225, 1400
Independence Ave., SW., Washington,
DC 20250-3225, Telephone: (202) 720—
1495.

SUPPLEMENTARY INFORMATION:

Title: Rural Development Loan
Servicing.

OMB Number: 0570-0015.

Expiration Date of Approval: June 30,
2005.

Type of Request: Extension of a
currently approved information
collection.

Abstract: This regulation is for
servicing and liquidating loans made by
the RBS, under the Intermediary
Relending Program (IRP) to eligible IRP
intermediaries and applies to ultimate
recipients and other involved parties.
This regulation is also for servicing the
existing Rural Development Loan Fund
(RDLF) loans previously approved and
administered by the U.S. Department of
Health and Human Services (HHS)
under 45 CFR part 1076. The objective
of the IRP is to improve community
facilities and employment opportunities
and increase economic activity in rural
areas by financing business facilities
and community development. This
purpose is achieved through loans made
by RBS to intermediaries that establish
programs for the purpose of providing

loans to ultimate recipients for business
facilities and community development.
The regulations contain various
requirements for information from the
intermediaries and some requirements
may cause the intermediary to require
information from ultimate recipients.
The information requested is vital to
RBS for prudent loan servicing, credit
decisions and reasonable program
monitoring. The provisions of this
subpart supersede conflicting provisions
of any other subpart.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 3 hours per
response.

Respondents: Non-profit corporations,
public agencies, and cooperatives.

Estimated number of Respondents:
420.

Estimated number of responses per
respondent: 10.

Estimated total annual burden on
respondents: 11,235 hours.

Copies of this information collection
can be obtained from Renita Bolden,
Regulations and Paperwork
Management Branch, at (202) 692—-0035.

Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of RBS, including
whether the information will have
practical utility; (b) the accuracy of RBS
estimate of the burden of the proposed
collection of information including the
validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Comments may be sent to Renita
Bolden, Regulations and Paperwork
Management Branch, U.S. Department
of Agriculture, Rural Development,
STOP 0742, 1400 Independence Ave.,
SW., Washington, DC 20250-0742. All
responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Dated: February 23, 2005.
Peter J. Thomas,

Administrator, Rural Business-Cooperative
Service.

[FR Doc. 05—4309 Filed 3—4-05; 8:45 am]
BILLING CODE 3410-XY-P

DEPARTMENT OF AGRICULTURE
Rural Business-Cooperative Service

Announcement of Value-Added
Producer Grant Application Deadlines
and Funding Levels

AGENCY: Rural Business-Cooperative
Service, USDA.

ACTION: Notice of solicitation of
applications.

SUMMARY: The Rural Business-
Cooperative Service (RBS) announces
the availability of approximately $14.3
million in competitive grant funds for
fiscal year (FY) 2005 to help
independent agricultural producers
enter into value-added activities. RBS
hereby requests proposals from eligible
independent producers, agricultural
producer groups, farmer or rancher
cooperatives, and majority-controlled
producer-based business ventures
interested in a competitively-awarded
grant to fund one of the following two
activities: (1) Planning activities needed
to establish a viable value-added
marketing opportunity for an
agricultural product (e.g. conduct a
feasibility study, develop a business
plan, develop a marketing plan); or (2)
acquire working capital to operate a
value-added business venture that will
allow producers to better compete in
domestic and international markets. In
order to provide program benefits to as
many eligible applicants as possible,
applications can only be for one or the
other of these two activities, but not
both. The maximum award per grant is
$100,000 for planning grants and
$150,000 for working capital grants and
matching funds are required.

DATES: You may submit completed
applications for grants on paper or
electronically by 4 p.m. Eastern time on
May 6, 2005.

ADDRESSES: You may obtain application
guides and materials for a Value-Added
Producer Grant at the following Internet
address: http://www.rurdev.usda.gov/
rbs/coops/vadg.htm or by contacting the
Agency Contact for your state listed in
Section VII of this notice.

Submit final paper applications via
the postal service for a grant to
Cooperative Services, Attn: VAPG
Program, Mail Stop 3250, 1400
Independence Ave., SW., Washington,
DC 20250-3250. Submit final paper
applications via UPS or Federal Express
for a grant to Cooperative Services, Attn:
VAPG Program, Room 4016, 1400
Independence Ave., SW., Washington,
DC 20250. The phone number that
should be used for FedEx packages is
(202) 720-7558.
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Submit electronic grant applications
using http://www.grants.gov.

FOR FURTHER INFORMATION CONTACT: The
Agency Contact for your state is listed
in Section VII of this notice or visit the
program Web site at http://
www.rurdev.usda.gov/rbs/coops/
vadg.htm. The program Web site
contains application guidance,
including a Frequently Asked Questions
section and an application outline.

SUPPLEMENTARY INFORMATION:
Overview

Federal Agency: Rural Business-
Cooperative Service (RBS).

Funding Opportunity Title: Value-
Added Producer Grants.

Announcement Type: Initial
announcement.

Catalog of Federal Domestic
Assistance Number: 10.352.

Dates: Application Deadline: Final
applications must be received on or
before 4 p.m. Eastern time on May 6,
2005. Draft applications must be
received by 4 p.m. local time on April
22, 2005.

I. Funding Opportunity Description

This solicitation is issued pursuant to
section 231 of the Agriculture Risk
Protection Act of 2000 (Pub. L. 106-224)
as amended by section 6401 of the Farm
Security and Rural Investment Act of
2002 (Pub. L. 107-171) authorizing the
establishment of the Value-Added
Agricultural Product Market
Development grants, also known as
Value-Added Producer Grants (VAPG).
The Secretary of Agriculture has
delegated the program’s administration
to USDA'’s Rural Business-Cooperative
Service.

The primary objective of this grant
program is to help eligible independent
producers of agricultural commodities,
agricultural producer groups, farmer
and rancher cooperatives, and majority-
controlled producer-based business
ventures develop strategies to create
marketing opportunities and to help
develop business plans for viable
marketing opportunities. Eligible
agricultural producer groups, farmer
and rancher cooperatives, and majority-
controlled producer-based business
ventures must limit their proposals to
emerging markets. These grants will
facilitate greater participation in
emerging markets and new markets for
value-added products. Grants will only
be awarded if projects or ventures are
determined to be economically viable
and sustainable. No more than 10
percent of program funds can go to
applicants that are majority-controlled
producer-based business ventures.

Definitions

Agency—Rural Business-Cooperative
Service (RBS), an agency of the United
States Department of Agriculture
(USDA), or a successor agency.

Agricultural Producer—Persons or
entities, including farmers, ranchers,
loggers, agricultural harvesters and
fishermen, that engage in the production
or harvesting of an agricultural product.
Producers may or may not own the land
or other production resources, but must
have majority ownership interest in the
agricultural product to which Value-
Added is to accrue as a result of the
project. Examples of agricultural
producers include: A logger who has a
majority interest in the logs harvested
that are then converted to boards, a
fisherman that has a majority interest in
the fish caught that are then smoked, a
wild herb gatherer that has a majority
interest in the gathered herbs that are
then converted into essential oils, a
cattle feeder that has a majority interest
in the cattle that are fed, slaughtered
and sold as boxed beef, and a corn
grower that has a majority interest in the
corn produced that is then converted
into corn meal.

Agriculture Producer Group—An
organization that represents
Independent Producers, whose mission
includes working on behalf of
Independent Producers and the majority
of whose membership and board of
directors is comprised of Independent
Producers.

Agricultural Product—Plant and
animal products and their by-products
to include forestry products, fish and
other seafood products.

Applicant—An entity or individual
applying for a VAPG that has a unique
Employer Identification Number (EIN).

Cooperative Services—The office
within RBS, and its successor
organization, that administers programs
authorized by the Cooperative
Marketing Act of 1926 (7 U.S.C. 451 et
seq.) and such other programs so
identified in USDA regulations.

Economic development—The
economic growth of an area as
evidenced by increase in total income,
employment opportunities, decreased
out-migration of population, increased
value of production, increased
diversification of industry, higher labor
force participation rates, increased
duration of employment, higher wage
levels, or gains in other measurements
of economic activity, such as land
values.

Emerging Market—A new or
developing market for the applicant,
which the applicant has not
traditionally supplied.

Farm—Any place from which $1,000
or more of agricultural products (crops
and livestock) were sold or normally
would have been sold during the year
under consideration.

Farmer or Rancher Cooperative—A
farmer or rancher-owned and controlled
business from which benefits are
derived and distributed equitably on the
basis of use by each of the farmer or
rancher owners.

Fixed equipment—Tangible personal
property used in trade or business that
would ordinarily be subject to
depreciation under the Internal Revenue
Code, including processing equipment,
but not including property for
equipping and furnishing offices such as
computers, office equipment, desks or
file cabinets.

Independent Producers—Agricultural
producers, individuals or entities
(including for profit and not for profit
corporations (excluding Farmer or
Rancher Cooperatives), LLCs,
partnerships or LLPs), where the entities
are solely owned or controlled by
Agricultural Producers who own a
majority ownership interest in the
agricultural product that is produced.
An independent producer can also be a
steering committee composed of
independent producers in the process of
organizing an association to operate a
Value-Added venture that will be
owned and controlled by the
independent producers supplying the
agricultural product to the market.
Independent Producers must produce
and own the agricultural product to
which value is being added. Producers
who produce the agricultural product
under contract for another entity but do
not own the product produced are not
independent producers.

Majority-Controlled Producer-Based
Business Venture—A venture where
more than 50% of the ownership and
control is held by Independent
Producers, or, partnerships, LLCs, LLPs,
corporations or cooperatives that are
themselves 100 percent owned and
controlled by Independent Producers.

Matching Funds—Cash or confirmed
funding commitments from non-Federal
sources unless otherwise provided by
law. Matching funds must be at least
equal to the grant amount. In-kind
contributions that conform to the
provisions of 7 CFR 3015.50 and 7 CFR
3019.23, as applicable, can be used as
matching funds. Examples of in-kind
contributions include volunteer services
furnished by professional and technical
personnel, donated supplies and
equipment, and donated office space.
Matching funds must be provided in
advance of grant funding, such that for
every dollar of grant that is advanced,
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not less than an equal amount of
matching funds shall have been funded
prior to submitting the request for
reimbursement. Matching funds are
subject to the same use restrictions as
grant funds. Funds used for an ineligible
purpose will not be considered
matching funds.

National Office—USDA RBS
headquarters in Washington, DC.

Nonprofit institution—Any
organization or institution, including an
accredited institution of higher
education, where no part of the net
earnings of which may inure, to the
benefit of any private shareholder or
individual.

Planning Grants—Grants to facilitate
the development of a defined program
of economic activities to determine the
viability of a potential Value-Added
venture, including feasibility studies,
marketing strategies, business plans and
legal evaluations.

Product segregation—Physical
separation of a product or commodity
from similar products. Physical
separation requires a barrier to prevent
mixing with the similar product.

Public body—Any state, county, city,
township, incorporated town or village,
borough, authority, district, economic
development authority, or Indian tribe
on federal or state reservations or other
federally recognized Indian tribe in
rural areas.

Rural and rural area—Includes all the
territory of a state that is not within the
outer boundary of any city or town
having a population of 50,000 or more
and the urbanized area contiguous and
adjacent to such city or town, as defined
by the U.S. Bureau of the Census using
the latest decennial census of the United
States.

Rural Development—A mission area
within the USDA consisting of the
Office of Under Secretary for Rural
Development, Office of Community
Development, Rural Business-
Cooperative Service, Rural Housing
Service and Rural Utilities Service and
their successors.

State—Includes each of the several
States, the Commonwealth of Puerto
Rico, the Virgin Islands of the United
States, Guam, American Samoa, the
Commonwealth of the Northern Mariana
Islands, and, as may be determined by
the Secretary to be feasible, appropriate
and lawful, the Freely Associated States
and the Federated States of Micronesia.

State Office—USDA Rural
Development offices located in most
states.

Total Project Cost—The sum of the
amount of requested VAPG funds and
the proposed matching funds.

Value-Added—The incremental value
that is realized by the producer from an
agricultural commodity or product as
the result of:

(1) A change in its physical state,

(2) Differentiated production or
marketing, as demonstrated in a
business plan, or

(3) Product segregation. Also,

(4) The economic benefit realized
from the production of farm or ranch-
based renewable energy.

Incremental value may be realized by
the producer as a result of either an
increase in value to buyers or the
expansion of the overall market for the
product. Examples include milling
wheat into flour, slaughtering livestock
or poultry, making strawberries into
jam, the marketing of organic products,
an identity-preserved marketing system,
wind or hydro power produced on land
that is farmed and collecting and
converting methane from animal waste
to generate energy. Identity-preserved
marketing systems include labeling that
identifies how the product was
produced and by whom.

Working Capital Grants—Grants to
provide funds to operate ventures and
pay the normal expenses of the venture
that are eligible uses of grant funds.

II. Award Information

Type of Award: Grant.

Fiscal Year Funds: FY 2005.

Approximate Total Funding: $14.3
million.

Approximate Number of Awards: 117.

Approximate Average Award:
$125,000.

Floor of Award Range: None.

Ceiling of Award Range: $100,000 for
planning grants and $150,000 for
working capital grants.

Anticipated Award Date: September
30, 2005.

Budget Period Length: 12 months.

Project Period Length: 12 months.

III. Eligibility Information
A. Eligible Applicants

Applicants must be an independent
producer, agricultural producer group,
farmer or rancher cooperative, or
majority-controlled producer-based
business venture as defined in the
“Definitions” section of this notice. If
the applicant is an unincorporated
group (steering committee), it must form
a legal entity before the grant period can
begin.

B. Cost Sharing or Matching

Matching funds are required.

Applicants must verify in their

applications that matching funds are
available for the time period of the

grant. Matching funds must be at least
equal to the amount of grant funds
requested. Unless provided by other
authorizing legislation, other Federal
grant funds cannot be used as matching
funds. Matching funds must be spent at
a rate equal to or greater than the rate
at which grant funds are expended.
Matching funds must be provided by
either the applicant or by a third party
in the form of cash or in-kind
contributions. Matching funds must be
spent on eligible expenses and must be
from eligible sources if they are in-kind
contributions.

C. Other Eligibility Requirements

¢ Product Eligibility: The project
proposed must involve a Value-Added
product as defined in the “Definitions”
section of this notice. Applicants should
note that a project falling under the
second definition of Value-Added must
already have a business plan in place at
the time of application. The applicant
must reference this business plan in the
application. Because of this
requirement, it is unlikely that projects
falling under the second definition of
Value-Added will be eligible to apply
for a planning grant. In order to be
eligible under the farm or ranch-based
renewable energy category, the project
must include energy generated on-farm
through the use of agricultural
commodities, wind power, water power
or solar power.

o Activity Eligibility: The project
proposed must specify whether grant
funds are requested for planning
activities or for working capital.
Applicants may not request funds for
both types of activities in one
application. Applications requesting
funds for both planning activities and
for working capital will not be
considered for funding. Applicants
other than independent producers
applying for a working capital grant
must demonstrate that the venture has
not been in operation more than two
years at the time of application.

e Grant Period Eligibility:
Applications that have a timeframe of
more than 365 days will be considered
ineligible and will not be considered for
funding. Applications that request funds
for a time period ending after December
31, 2006, will not be considered for
funding.

¢ Applications without sufficient
information to determine eligibility will
not be considered for funding.

e Applications that are non-
responsive to the submission
requirements detailed in Section IV of
this notice will not be considered for
funding.
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e Applications that are missing any
required elements (in whole or in part)
will not be considered for funding.

¢ Applicants may submit more than
one application, but in the event that
more than one application for any
applicant scores high enough to be
funded, only the highest ranking
application will be funded.

e Applicants who have already
received a planning grant for the
proposed project shall not receive
another planning grant for the same
project. Applicants who have already
received a working capital grant for a
project shall not receive any additional
grants for that project. Applicants may
receive a planning grant for a project in
one funding cycle and receive a working
capital grant for the same project in a
subsequent funding cycle. Please note
that the Agency penalizes an applicant
who is applying for a planning grant
when it has already received a planning
grant or who is applying for a working
capital grant when it has already
received a working capital grant by
deducting ten points from the
applicant’s score under criterion 10.

e Applicants may also receive one
grant in any given funding year and be
eligible to receive another grant in a
subsequent funding year, subject to the
above restrictions.

e If an applicant currently has a
VAPG, the grant period for that grant
must be scheduled to expire by
December 31, 2005.

IV. Application and Submission
Information

A. Address to Request Application
Package: If you plan to apply using a
paper application, you can obtain the
application package for this funding
opportunity at the following Internet
address: http://www.rurdev.usda.gov/
rbs/coops/vadg.htm. If you do not have
access to the Internet, or if you have
difficulty accessing the forms online,
you may contact the representative
listed for your state from the list in the
“Agency Contacts” in Section VII.
Application forms can be mailed to you.
If you plan to apply electronically, you
must visit http://www.grants.gov to
obtain the correct forms.

B. Content and Form of Submission:
You may submit your application in
paper or in an electronic format. To
view an application outline, please visit
the program Web site at: http://
www.rurdev.usda.gov/rbs/coops/
vadg.htm. If you submit your
application in paper form, you must
submit a signed original and one copy
of your complete application. The
application must be in the following
format:

o Font size: 12 point unreduced.

e Paper size: 8.5 by 11 inches.

e Page margin size: 1 inch on the top,
bottom, left, and right.

e Printed on only one side of each
page.
¢ Held together only by rubber bands
or metal or plastic clips; not bound in
any other way.

e Language: English, avoid jargon.

e The submission must include all
pages of the application.

o It is recommended that the
application is in black and white, and
not color. All paper applications will be
scanned electronically for further
review upon receipt by the Agency and
the scanned images will all be in black
and white. Those evaluating the
application will only receive black and
white images.

If you submit your application
electronically, you must follow the
instructions given at the Internet
address: http://www.grants.gov.
Applicants are advised to visit the site
well in advance of the application
deadline if they plan to apply
electronically to insure that they have
obtained the proper authentication and
have sufficient computer resources to
complete the application.

An application must contain all of the
following elements. Any application
that is missing any element or contains
an incomplete element will not be
considered for funding:

1. Form SF—424, “Application for
Federal Assistance.” In order for this
form to be considered complete, it must
contain the legal name of the applicant,
the applicant’s DUNS number, the
applicant’s complete mailing address,
the name and telephone number of a
contact person, the employer
identification number, the start and end
dates of the project, the federal funds
requested, other funds that will be used
as matching funds, an answer to the
question, “Is applicant delinquent on
any federal debt?”’, the name and
signature of an authorized
representative (if the signature is of
anyone other than a stated owner of the
proposed venture, the application
should include a signed statement by
either the owner(s) of the entity or the
governing board stating that the
signature is made by an authorized
person), the telephone number of the
authorized representative, and the date
the form was signed. Other information
requested on the form may be
applicable, but the above-listed
information is required for an
application to be considered complete.

You are required to have a Dun and
Bradstreet Data Universal Numbering
System (DUNS) number to apply for a

grant from RBS. The DUNS number is
a nine-digit identification number,
which uniquely identifies business
entities. Obtaining a DUNS number is
easy and there is no charge. To obtain
a DUNS number, access http://
www.dnb.com/us/ or call (866) 705—
5711. For more information, see the
VAPG Web site at: http://
www.rurdev.usda.gov/rbs/coops/
vadg.htm or contact the program
representative in your state from the list
in Section VIL.

2. Form SF-424A, “Budget
Information—Non-Construction
Programs.” In order for this form to be
considered complete, the applicant
must fill out Sections A, B, C, and D.
The applicant must include both federal
and matching funds.

3. Form SF—424B, “Assurances—Non-
Construction Programs.” In order for
this form to be considered complete, the
form must be signed by an authorized
official (if the signature is of anyone
other than a stated owner of the
proposed venture, the application
should include a signed statement by
either the owner(s) of the entity or the
governing body stating that the
signature is made by an authorized
person) and include the title, name of
applicant, and date submitted.

4. Survey on Ensuring Equal
Opportunity for Applicants. Submission
of this form is voluntary for non-profit
applicants only. For-profit applicants
should not submit this form.

5. Title Page. The Title Page should
include the title of the project as well as
any other relevant identifying
information. The length should not
exceed one page.

6. Table of Contents. For ease of
locating information, each proposal
must contain a detailed Table of
Contents (TOC) immediately following
the Title Page. The TOC should include
page numbers for each component of the
proposal. Pagination should begin
immediately following the TOC. In
order for this element to be considered
complete, the TOC should include page
numbers for the Executive Summary, an
Eligibility Discussion, the Proposal
Narrative and its subcomponents
(Project Title, Information Sheet, Goals
of the Project, Work Plan, Performance
Evaluation Criteria and Proposal
Evaluation Criteria), Verification of
Matching Funds and Certification of
Matching Funds.

7. Executive Summary. A summary of
the proposal, not to exceed one page,
should briefly describe the project,
including goals, tasks to be completed
and other relevant information that
provides a general overview of the
project. In this section the applicant
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must clearly state whether the proposal
is for a planning grant or a working

capital grant and the amount requested.
In the event an applicant submits more
than one page for this element, only the
first page submitted will be considered.

8. Eligibility Discussion. A detailed
discussion, not to exceed four (4) pages,
describing how the applicant, project,
and purpose meet the eligibility
requirements. In the event that more
than 4 pages are submitted, only the
first 4 pages will be considered.

The applicant must first describe how
it meets the definition of an
independent producer, agricultural
producer group, farmer or rancher
cooperative, or a majority-controlled
producer-based business venture as
defined in the “Definitions” section of
this funding announcement. The
applicant must apply as only one type
of applicant.

If the applicant is an independent
producer, the proposal must
demonstrate that the owners of the
business applying own and produce
more than 50 percent of the raw
commodity that will be used for the
value-added product. The applicant
must also demonstrate that the product
is owned by the producers from its raw
commodity state through the production
of the value-added product.

If the applicant is an agricultural
producer group, it must identify the
independent producers on whose behalf
the work will be done. These producers
must own and produce the commodity
to which value will be added. Note that
applicants tentatively selected for a
grant award must verify that the work
will be done on behalf of the
Independent Producers identified in the
application.

If the applicant is a farmer or rancher
cooperative, the applicant must
reference the business’ standing as a
cooperative in its state of incorporation.
The applicant must also explain how
the cooperative is 100 percent owned
and controlled by Independent
Producers. If a cooperative is not 100
percent owned and controlled by
Independent Producers, it may still be
eligible to apply as a Majority-
Controlled Producer-Based Business
Venture, provided it meets the
definition in Section I. If the applicant
is applying on behalf of only a portion
of its membership, that portion must be
identified. Note that applicants
tentatively selected for a grant award
must verify that the work will be done
on behalf of the Independent Producers
identified in the application.

If the applicant is a majority-
controlled producer-based business
venture, the proposal must state the

percentage of the venture owned by
independent producers, or partnerships,
LLCs, LLPs, corporations or
cooperatives that are themselves 100
percent owned and controlled by
Independent Producers (eligible
producers). The percentage must be
calculated by dividing the ownership
interest of the eligible producers by the
ownership interest of all owners. These
eligible producers must own and
produce the commodity to which value
will be added. The applicant must also
demonstrate that eligible producers
have majority control over the business.
Majority control must be demonstrated
through voting rights on the governing
body of the business venture. The
majority of voting rights must belong to
eligible producers who own and
produce the commodity to which value
will be added.

In addition, the applicant must
describe all organizations that are
involved in the project.

The applicant must next describe how
the value-added product to be produced
meets the definition of “Value-Added”
as defined in the “Definitions” section
of this funding announcement.

If the product meets the first
definition, the application must explain
the change in physical state or form of
the product.

If the product meets the second
definition, the proposal must explain
how the production or marketing of the
commodity enhances the value-added
product’s value. The enhancement of
value should be quantified by using a
comparison with value-added products
produced or marketed in the standard
manner. Also, a business plan that has
been developed for the applicant for the
project must be referenced.

If the product meets the third
definition, the proposal must explain
how the physical segregation of a
commodity or product enhances its
value. The enhancement of value should
be quantified, if possible, by using a
comparison with commodities marketed
without segregation.

If the product meets the fourth
definition, the proposal must explain
how the renewable energy will be
generated on a farm or ranch.

Finally, the applicant must describe
how the project purpose is eligible for
funding. The project purpose is
comprised of two components. First, the
project activities must be planning
activities or working capital activities,
but not both. Second, the activities must
be directly related to the processing
and/or marketing of a value-added
product. Agricultural production
activities are not eligible for funding.

If the grant request is for planning
activities, working capital expenses are
not eligible for funding. If more than 20
percent of the total project cost (both
grant and matching funds) for a
planning activities application is for
working capital expenses, the entire
application will be determined to be
ineligible and will not be considered for
funding. If 20 percent or less of the total
project cost for a planning activities
application is for working capital
expenses, the application may still be
considered for funding, but any
subsequent award will only be for
eligible project expenses.

If the grant request is for working
capital, planning activities are not
eligible for funding. If more than 20
percent of the total project cost (both
grant and matching funds) for a working
capital application is for planning
activities, the entire application will be
determined to be ineligible and will not
be considered for funding. If 20 percent
or less of the total project cost for a
working capital application is for
planning activities, the application may
still be considered for funding, but any
subsequent award will only be for
eligible project expenses.

If the applicant has already received
a planning grant for a project, it is only
eligible to apply for a working capital
grant. If an applicant has already
received a working capital grant for a
project, it is not eligible to apply for any
further grants for that project.

An applicant may not receive more
than one grant in any one funding cycle.
An applicant may submit multiple
applications, but if more than one
application scores high enough to be
funded, only the highest ranked
application will be funded.

9. Proposal Narrative. The narrative,
not to exceed 35 pages (Times New
Roman, 12 point font, 1 inch margins)
must include the following information.
In the event that more than 35 pages are
submitted, only the first 35 pages
submitted will be considered.

i. Project Title. The title of the
proposed project must be brief, not to
exceed 75 characters, yet describe the
essentials of the project. It should match
the project title submitted on the SF—
424. The Project Title does not need to
appear on a separate page. It can be
included on the Title Page and/or on the
Information Sheet.

ii. Information Sheet. A separate one
page information sheet listing each of
the evaluation criteria referenced in this
funding announcement followed by the
page numbers of all relevant material
contained in the proposal that address
or support each criterion.
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iii. Goals of the Project. A clear
statement of the ultimate goals of the
project. There must be an explanation of
how a market will be expanded and the
degree to which incremental revenue
will accrue to the benefit of the
agricultural producer(s).

iv. Work Plan. The narrative must
contain a description of the project and
set forth the tasks involved in
reasonable detail. The description
should specify the activity, who will
perform the activity, during what time
frame the activity will take place, and
the cost of the activity. Please note that
one of the Proposal Evaluation Criteria
evaluates the Work Plan and Budget.
Applicants should only submit the
Work Plan and Budget once, either as
Section IV.B.9. or as part of the Work
Plan/Budget evaluation criterion
discussion.

v. Working capital applications must
also include three (3) years of pro forma
financial statements, including an
explanation of all assumptions, such as
input prices, finished product prices,
and other economic factors used to
generate the financial statements. The
financial statements must include cash
flow statements, income statements, and
balance sheets. Income statements and
cash flow statements must be monthly
for the first year, then annual for the
next two years. The balance sheet
should be annual for all three years. The
financial statements will not count as
part of the 35 page limit for the narrative
section of the proposal.

vi. Performance Evaluation Criteria.
The applicant must suggest criteria by
which the project should be evaluated
in the event that a grant is awarded.
These suggested criteria are not binding
on USDA. Please note that these criteria
are different from the Proposal
Evaluation Criteria and are a separate
requirement. Failure to submit at least
one performance criterion by the
application deadline will result in a
determination of incomplete and the
proposal will not be considered for
funding.

vii. Proposal Evaluation Criteria. Each
of the proposal evaluation criteria
referenced in this funding
announcement must be addressed,
specifically and individually, in
narrative form. Failure to address the
appropriate evaluation criteria
(planning grant proposals must address
planning grant evaluation criteria and
working capital grant proposals must
address working capital grant evaluation
criteria) by the application deadline will
result in a determination of incomplete
and the proposal will not be considered
for funding.

10. Conflict of Interest Disclosure. If
the applicant plans to conduct business
with any family members, company
owners, or other identities of interest
using grant or matching funds, the
nature of the business to be conducted
and the nature of the relationship
between the applicant and the identity
of interest must be disclosed. Examples
include in-kind matching funds donated
by the applicant’s immediate family and
contracting with someone who has a
financial interest in the venture for
services paid by grant or matching
funds.

11. Certification of Judgment or Debt
Owed to the United States. Applicants
must certify that they are not delinquent
on a debt owned to the United States
and that the United States has not
obtained a judgment against them. No
grant funds shall be used to pay a
judgment or delinquent debt owed to
the United States.

12. Verification of Matching Funds.
Applicants must provide a budget to
support the work plan showing all
sources and uses of funds during the
project period. Applicants will be
required to verify matching funds, both
cash and in-kind. All proposed
matching funds must be specifically
documented in the application. If
matching funds are to be provided by
the applicant in cash, a copy of a bank
statement with an ending date within 30
days of the application deadline is
required. The bank statement must
show an ending balance equal to or
greater than the amount of cash
matching funds proposed. If the
matching funds will be provided
through a loan or line of credit, the
applicant must include a statement from
the lending institution verifying the
amount available, the time period of
availability of the funds, and the
purposes for which funds may be used.
If the matching funds are to be provided
by an in-kind contribution from the
applicant, the application must include
a signed letter from an authorized
representative of the applicant verifying
the goods or services to be donated,
when the goods and services will be
donated, and the value of the goods or
services. Applicants should note that
only goods or services for which no
expenditure is made can be considered
in-kind. If the applicant is paying for
goods and services as part of the
matching funds contribution, the
expenditure is considered a cash match,
and should be verified as such. If the
matching funds are to be provided by a
third party in cash, the application must
include a signed letter from that third
party verifying how much cash will be
donated and when it will be donated.

Verification for funds donated outside
the proposed time period of the grant
will not be accepted. If the matching
funds are to be provided by a third party
in-kind donation, the application must
include a signed letter from the third
party verifying the goods or services to
be donated, when the goods and
services will be donated, and the value
of the goods or services. Verification for
in-kind contributions donated outside
the proposed time period of the grant
will not be accepted. Verification for in-
kind contributions that are over-valued
will not be accepted. The valuation
process for the in-kind funds does not
need to be included in the application,
especially if it is lengthy, but the
applicant must be able to demonstrate
how the valuation was achieved at the
time of notification of tentative selection
for the grant award. If the applicant
cannot satisfactorily demonstrate how
the valuation was determined, the grant
award may be withdrawn or the amount
of the grant may be reduced.

If matching funds are in cash, they
must be spent on goods and services
that are eligible expenditures for this
grant program. If matching funds are in-
kind contributions, the donated goods
or services must be considered eligible
expenditures for this grant program. The
matching funds must be spent or
donated during the grant period and the
funds must be expended at a rate equal
to or greater than the rate grant funds
are expended. Some examples of
acceptable uses for matching funds are:
skilled labor performing work required
for the proposed project, office supplies,
and purchasing inventory. Some
examples of unacceptable uses of
matching funds are: land, fixed
equipment, buildings, and vehicles.

Expected program income may not be
used to fulfill the matching funds
requirement at the time of application.
If program income is earned during the
time period of the grant, it may be used
to replace other sources of matching
funds if prior approval is received from
the Agency. Any program income
earned during the grant period is subject
to the requirements of 7 CFR 3019.24.

If acceptable verification for all
proposed matching funds is missing
from the application by the application
deadline, the application will be
determined to be incomplete and will
not be considered for funding.

13. Certification of Matching Funds.
Applicants must certify that matching
funds will be available at the same time
grant funds are anticipated to be spent
and that matching funds will be spent
in advance of grant funding, such that
for every dollar of grant funds advanced,
not less than an equal amount of
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matching funds will have been
expended prior to submitting the
request for reimbursement. Please note
that this certification is a separate
requirement from the Verification of
Matching Funds requirement.
Applicants should include a statement
for this section that reads as follows:
“[INSERT NAME OF APPLICANT]
certifies that matching funds will be
available at the same time grant funds
are anticipated to be spent and that
matching funds will be spent in advance
of grant funding, such that for every
dollar of grant funds advanced, not less
than an equal amount of matching funds
will have been expended prior to
submitting the request for
reimbursement.” A separate signature is
not required.

C. Submission Dates and Times

Application Deadline Date: May 6,
2005. Drafts must be received by April
22, 2005.

Explanation of Deadlines: Final
applications must be received by 4 p.m.
Eastern Time on the deadline date (see
Section IV.F. for the address). If you
send your application by the United
States Postal Service or commercial
delivery service, you must ensure that
the carrier will be able to guarantee
delivery of the application by the
closing date and time. If your
application does not meet the deadline
above, it will not be considered for
funding. You will be notified that your
application did not meet the submission
deadline. You will also be notified by
mail or by e-mail if your application is
received on time.

Draft applications may be submitted
to an applicant’s respective state office
(Section VII) by 4 p.m. local time on
April 22, 2005. Draft applications may
be submitted in paper form or
electronically. They may be hand-
delivered or faxed at the discretion of
the state office. Applicants are not
required to submit a draft application,
but may choose to do so. Draft
applications will be reviewed by the
state office for completeness only, and
the Agency’s official determination will
not be made until the official
application is received. Drafts submitted
after April 22, 2005 may be reviewed for
completeness at the discretion of the
state office. More information regarding
this process can be viewed in Section V.

D. Intergovernmental Review of
Applications

Executive Order 12372 does apply to
this program.

E. Funding Restrictions

Funding restrictions apply to both
grant funds and matching funds. They
include, but are not limited to, the
following:

1. Funds may only be used for
planning activities or working capital
for projects focusing on processing and
marketing a value-added product.

Examples of acceptable planning
activities include to:

i. Obtain legal advice and assistance
related to the proposed venture;

ii. Conduct a feasibility analysis of a
proposed value-added venture to help
determine the potential marketing
success of the venture;

iii. Develop a business plan that
provides comprehensive details on the
management, planning, and other
operational aspects of a proposed
venture; and

iv. Develop a marketing plan for the
proposed value-added product,
including the identification of a market
window, the identification of potential
buyers, a description of the distribution
system, and possible promotional
campaigns.

Examples of acceptable working
capital uses include to:

v. Design or purchase an accounting
system for the proposed venture;

vi. Pay for salaries, utilities, and
rental of office space;

vii. Purchase inventory, office
equipment (e.g. computers, printers,
copiers, scanners), and office supplies
(e.g. paper, pens, file folders); and

viii. Conduct a marketing campaign
for the proposed value-added product.

2. No funds made available under this
solicitation shall be used to:

i. Plan, repair, rehabilitate, acquire, or
construct a building or facility,
including a processing facility;

ii. Purchase, rent, or install fixed
equipment, including processing
equipment;

iii. Purchase vehicles, including
boats;

iv. Pay for the preparation of the grant
application;

v. Pay expenses not directly related to
the funded venture;

vi. Fund political or lobbying
activities;

vii. Fund any activities prohibited by
7 CFR parts 3015 and 3019;

viii. Fund architectural or engineering
design work for a specific physical
facility;

ix. Fund any expenses related to the
production of any commodity or
product to which value will be added,
including seed, rootstock, labor for
harvesting the crop, and delivery of the
commodity to a processing facility; or

x. Fund research and development.
xi. Purchase land.

F. Other Submission Requirements

You may submit your final
application via the postal service for a
grant to Cooperative Services, Attn:
VAPG Program, Mail Stop 3250, 1400
Independence Ave., SW., Washington,
DC 20250-3250. Submit final paper
applications via UPS or Federal Express
for a grant to Cooperative Services, Attn:
VAPG Program, Room 4016, 1400
Independence Ave., SW., Washington,
DC 20250. The phone number that
should be used for FedEx packages is
(202) 720-7558. You may also choose to
submit your final application
electronically using the following
internet address: http://www.grants.gov.
Final applications may not be submitted
by facsimile or by hand-delivery. Each
final application submission must
contain all required documents in one
envelope, if by mail or express delivery
service.

V. Application Review Information

A. Criteria: All eligible and complete
applications will be evaluated based on
the following criteria. Failure to address
any one of the following criteria by the
application deadline will result in a
determination of incomplete and the
application will not be considered for
funding. If you believe a criterion is not
applicable, you must state that in your
application. Applications for planning
grants have different criteria to address
than applications for working capital
grants. Addressing the incorrect set of
criteria will result in a determination of
incomplete and the application will not
be considered for funding. The total
points available for each set of criteria
is 98.

1. Criteria for applications for
Planning Grants are:

i. Nature of the proposed venture (0—
25 points). Projects will be evaluated for
technological feasibility, operational
efficiency, profitability, sustainability
and the likely improvement to the local
rural economy. The discussion for this
criterion must include the agricultural
commodity to which value will be
added, the process by which value will
be added, and a description of the
value-added product produced. If the
applicant has the information available,
the discussion for this criterion should
include references to independent,
third-party information that the
applicant has reviewed, a discussion of
similar projects, cost and availability of
inputs, the type of market where the
value-added product will be marketed
(e.g. local, regional, national,
international) and the potential number
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of customers, the cost of processing the
commodity, how much value will be
added to the raw commodity through
the production of the value-added
product, how the added value will be
distributed among the producers,
processors, and any other
intermediaries, and any additional non-
monetary value that could be obtained
by end-users of the product. Points will
be awarded based on the greatest
expansion of markets and increased
returns to producers. Applications that
do not discuss a specific commodity,
process, and value-added product will
receive the minimum points allowed.
Two teams of technical experts will be
appointed to evaluate this criterion: a
team of three independent reviewers
and the servicing state office (see
Section V.A.1.ii. for more details). The
independent reviewers will evaluate
this criterion from a national and/or
regional perspective, and the servicing
state office will evaluate this criterion
from a state perspective.

ii. Qualifications of those doing work
(0-10 points). Proposals will be
reviewed for whether the personnel who
are responsible for doing proposed
tasks, including those hired to do the
studies, have the necessary
qualifications. If a consultant or others
are to be hired, more points may be
awarded if the proposal includes
evidence of their availability and
commitment as well. If staff or
consultants have not been selected at
the time of application, the application
should include specific descriptions of
the qualifications required for the
positions to be filled. Also, rather than
attaching resumes at the end of the
application, it is preferred that the
qualifications of the personnel and
consultants are discussed directly
within the response to this criterion. If
resumes are included, they should be
contained within the narrative section
of the application within the response to
this criterion. If resumes are attached at
the end of the application, those pages
will be counted toward the page limit
for the narrative.

iii. Project leadership (0—10 points).
The leadership abilities of individuals
who are proposing the venture will be
evaluated as to whether they are
sufficient to support a conclusion of
likely project success. Credit may be
given for leadership evidenced in
community or volunteer efforts. Also,
rather than attaching resumes at the end
of the application, it is preferred that the
leadership abilities are discussed
directly within the response to this
criterion. If resumes are included, they
should be contained within the
narrative section of the application

within the response to this criterion. If
resumes are attached at the end of the
application, those pages will be counted
toward the page limit for the narrative.

iv. Commitments and support (0-10
points). Producer commitments will be
evaluated on the basis of the number of
Independent Producers currently
involved as well as how many may
potentially be involved, and the nature,
level and quality of their contributions.
End user commitments will be
evaluated on the basis of potential
markets and the potential amount of
output to be purchased. Proposals will
be reviewed for evidence that the
project enjoys third party support and
endorsement, with emphasis placed on
financial and in kind support as well as
technical assistance. Letters of support
should not be included with the
application. If they are submitted, they
will not be considered for the purpose
of evaluating this criterion. Also, letters
demonstrating end-user commitments
should not be submitted. If they are
submitted, they will not be considered
for the purpose of evaluating this
criterion. The applicant should
reference all support groups and
commitments in the discussion of this
criterion, and have the support letters
and commitment letters available upon
request. These support and commitment
letters are not the same as the
documentation required as part of the
verification of matching funds
requirement. All documentation needed
to properly verify matching funds must
be submitted with the application in a
separate section.

v. Work plan/Budget (0-10 points).
The work plan will be reviewed to
determine whether it provides specific
and detailed planning task descriptions
that will accomplish the project’s goals
and the budget will be reviewed for a
detailed breakdown of estimated costs
associated with the planning activities.
The budget must present a detailed
breakdown of all estimated costs
associated with the planning activities
and allocate these costs among the listed
tasks. Points may not be awarded unless
sufficient detail is provided to
determine whether or not funds are
being used for qualified purposes.
Matching funds as well as grant funds
must be accounted for in the budget to
receive points. Budgets that include
more than 10% of total project costs that
are ineligible will result in a
determination of ineligible and the
application will not be considered for
funding. However, if an application
with ineligible costs is selected for
funding, all ineligible costs must be
removed from the project and replaced
with eligible activities or the amount of

the grant award will be reduced
accordingly. Logical, realistic, and
economically efficient work plans and
budgets will result in higher scores.

vi. Amount requested (0—1 points).
One (1) point will be awarded for grant
requests of $50,000 or less. In
addressing this criterion, the applicant
should simply state the amount
requested.

vii. Project cost per owner-producer
(0-2 points). This is calculated by
dividing the amount of Federal funds
requested by the total number of
producers that are owners of the
venture. The allocation of points for this
criterion shall be as follows: $1-$25,000
equals 2 points, $25,001-$50,000 equals
1 point, $50,001-$100,000 equals 0
points. The applicant must state the
number of owner-producers that are part
of the venture. For independent
producers, farmer- and rancher-
cooperatives, and majority-controlled
producer-based business ventures, the
applicant must state the number of
owners of the venture that are
independent producers and are also
owners of the venture. An owner cannot
be considered an independent producer
unless he/she is a producer of the
agricultural commodity to which value
will be added as part of this project. For
agricultural producer groups, the
number used should be the number of
producers represented who produce the
commodity to which value will be
added. In cases where family members
(including husband and wife) are
owners and producers in a venture, each
family member shall count as one
owner-producer.

Applications without enough
information to determine the number of
producer-owners will be determined to
be incomplete and will not be
considered for funding. Applicants must
be prepared to prove that the numbers
and individuals identified meet the
requirements specified upon
notification of a grant award. Failure to
do so shall result in withdrawal of the
grant award.

viii. Community and industry support
(0-10 points). Applicants must submit a
description of the local business
associations, industry associations, and
any political institutions that support
their projects. Letters of support should
not be submitted, but a description of
each letter of support should be
included. The description must include
the following: the name of the
supporting organization, the date of the
letter of support, and the name of the
person signing the letter. The applicant
should also include a brief description
of why the support of each group is
valuable to the project. National



10946

Federal Register/Vol. 70, No. 43/Monday, March 7, 2005/ Notices

Congressional support will not be
considered for the purpose of evaluating
this criterion. Applicants must be able
to present a letter of support for each
group listed at the time of award.
Failure to demonstrate the support
claimed in the application shall result
in withdrawal of the grant award.
Ventures that only demonstrate one type
of support will not score as high for this
criterion as ventures that demonstrate
multiple types of support.

ix. Business size (10 points if the
application meets the criterion or 0
points if the application does not meet
the criterion). Applicants must
demonstrate their amount of gross sales
for their most recent complete fiscal
year. Applicants that have less than
$100 million in gross sales will receive
10 points. Applicants that have $100
million or more in gross sales will
receive 0 points. For this criterion,
applicants should simply state the
amount of gross sales for their most
recent fiscal year. If an applicant is
tentatively selected for funding, the
applicant will need to verify the gross
sales amount at the time of award.
Applicants that do not have a complete
fiscal year should so state in their
applications. Failure to verify the
amount stated in the application will be
grounds for withdrawing the award.

x. Number of grants (0 points if the
application meets the criterion or —10
points if the application does not meet
the criterion). Applicants must indicate
whether they have received any
previous grants under the VAPG
program since its inception in 2001.
Applicants who have already received a
planning grant will receive —10 points.
Applicants who have not received a
planning grant will receive 0 points.

xi. Presidential initiative of bio-energy
(0 points if application does not meet
the criterion or 5 points if application
does meet the criterion). Applicants
must indicate whether they believe their
project has a bio-energy component.
Those applications that have at least
51% of project costs dedicated to
planning activities for a bio-energy
project will receive 5 points. Partial
credit will not be given.

Applicants should note that the
energy must be produced primarily (i.e.
more than 50 percent) for on-farm use,
unless the energy produced qualifies as
a value-added product in its own right
(e.g. ethanol, bio-diesel). Also, the
energy must be produced from a bio-
based source. Examples of qualifying
bio-energy projects include ethanol, bio-
diesel, and energy produced from a
manure digester. On-farm wind energy,
on-farm solar energy, and on-farm hydro
energy do not qualify for points under

this criterion, even though they are
eligible projects for this program. Bio-
mass projects such as producing
compost from manure and producing
mulch from trees also do not qualify for
points under this criterion, although
they are eligible projects for this
program.

xii. Administrator points (up to 5
points, but not to exceed 10 percent of
the total points awarded for the other 11
criteria). The Administrator of the Rural
Business-Cooperative Service may
award additional points to recognize
innovative technologies, insure
geographic distribution of grants, or
encourage value-added projects in
under-served areas. Applicants may
submit an explanation of how the
technology proposed is innovative and/
or specific information verifying that the
project is in an under-served area.

2. Criteria for working capital
applications are:

i. Business viability (0-25 points).
Proposals will be evaluated on the basis
of the technical and economic feasibility
and sustainability of the venture and the
efficiency of operations. The discussion
for this criterion must include the
agricultural commodity to which value
will be added, the process by which
value will be added, and a description
of the value-added product produced.
The application should also include
references to independent, third-party
information that the applicant has
reviewed, a discussion of similar
projects, cost and availability of inputs,
the type of market where the value-
added product will be marketed (e.g.
local, regional, national, international)
and the potential number of customers,
the cost of processing the commodity,
how much value will be added to the
raw commodity through the production
of the value-added product, how the
added value will be distributed among
the producers, processors, and any other
intermediaries, and any additional non-
monetary value that could be obtained
by end-users of the product. The
application must also reference the
feasibility study and business plan that
has been developed for the project. The
feasibility study must have been
completed by an independent third
party. The business plan may have been
completed by the applicant, but should
have included third party consultation
in its development. The applicant
should also discuss the financial
statements submitted to assist in the
demonstration of economic feasibility
and sustainability. Points will be
awarded based on how well the project
is described, the feasibility of the
project, the greatest expansion of
markets, and increased returns to

producers. Applications that do not
discuss a specific commodity, process,
and value-added product will receive
the minimum points allowed. Failure to
reference both a third-party feasibility
study and a business plan by the
application deadline will result in a
determination that the application is
incomplete and it will not be considered
for funding. Applicants are reminded
that they must produce the feasibility
study and business plan referenced at
the time of notification of grant award.
Failure to produce both documents will
result in withdrawal of the grant award.
Also, the feasibility study and business
plan are subject to Agency approval. If
the feasibility study and business plan
do not meet the Agency’s approval, the
grant award will be withdrawn. Two
teams of technical experts will be
appointed to evaluate this criterion: a
team of three independent reviewers
and the servicing state office (see
Section V.A.1.ii. for more details). The
independent reviewers will evaluate
this criterion from a national and/or
regional perspective, and the servicing
state office will evaluate this criterion
from a state perspective.

ii. Customer base/increased returns
(0-10 points). Proposals that
demonstrate strong growth in a market
or customer base and greater Value-
Added revenue accruing to producer-
owners will receive more points than
those that demonstrate less growth in
markets and realized Value-Added
returns. Describe in detail how the
customer base for the product being
produced will expand because of the
value-added venture. Provide
documented estimates of this
expansion. Describe in detail how a
greater portion of the revenue derived
from the venture will be returned to the
producers that are owners of the
venture. Applicants should also
reference the financial statements
submitted. More points will be awarded
to those applications that demonstrate
the greatest expansion of the customer
base and increased returns to producers.

iii. Commitments and support (0-10
points). Producer commitments will be
evaluated on the basis of the number of
Independent Producers currently
involved as well as how many may
potentially be involved, and the nature
and level and quality of their
contributions. End user commitments
will be evaluated on the basis of
identified markets, letters of intent or
contracts from potential buyers and the
amount of output to be purchased.
Proposals will be reviewed for evidence
that the project enjoys third party
support and endorsement, with
emphasis placed on financial and in-
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kind support as well as technical
assistance. Do not submit specific
contracts, letters of intent, or other
supporting documents at this time.
However, be sure to cite their existence
when addressing this criterion. These
documents will be requested at the time
of grant award. Failure to produce them
shall result in the withdrawal of the
grant award. Points will be awarded
based on the greatest level of
documented commitment.

iv. Management team/work force (0—
10 points). The education and
capabilities of project managers and
those who will operate the venture must
reflect the skills and experience
necessary to effect project success. The
availability and quality of the labor
force needed to operate the venture will
also be evaluated. Applicants must
provide the information necessary to
make these determinations. Proposals
that reflect successful track records
managing similar projects will receive
higher points for this criterion than
those that do not reflect successful track
records.

v. Work plan/Budget (0—10 points).
The work plan will be reviewed to
determine whether it provides specific
and detailed task descriptions that will
accomplish the project’s goals and the
budget will be reviewed for a detailed
breakdown of estimated costs associated
with the proposed activities. The budget
must present a detailed breakdown of
all estimated costs associated with the
venture’s operations and allocate these
costs among the listed tasks. Points may
not be awarded unless sufficient detail
is provided to determine whether or not
funds are being used for qualified
purposes. Matching funds as well as
grant funds must be accounted for in the
budget to receive points. Budgets that
include more than 10% of total project
costs that are ineligible will result in a
determination of ineligible and the
application will not be considered for
funding. However, if an application
with ineligible costs is selected for
funding, all ineligible costs must be
removed from the project and replaced
with eligible activities or the amount of
the grant award will be reduced
accordingly. Applications without a
work plan and detailed budget
submitted by the application deadline
will be determined to be incomplete and
will not be considered for funding.
Logical, realistic, and economically
efficient work plans and budgets will
result in higher scores.

vi. Amount requested (0—1 points).
One (1) point will be awarded for grant
requests of $75,000 or less. In
addressing this criterion, the applicant

should simply state the amount
requested.

vii. Project cost per owner-producer
(0—2 points). This ratio is calculated by
dividing the amount of VAPG funds
requested by the total number of
producers that are owners of the
venture. The allocation of points for this
criterion shall be as follows: $1-$50,000
equals 2 points, $50,001-$100,000
equals 1 point, and $100,001-$150,000
equals 0 points. The applicant must
state the number of owner-producers
that are part of the venture. For
independent producers, farmer- and
rancher-cooperatives, and majority-
controlled producer-based business
ventures, the applicant must state the
number of owners of the venture that
are independent producers and are also
owners of the venture. An owner cannot
be considered an independent producer
unless he/she is a producer of the
agricultural commodity to which value
will be added as part of this project. For
agricultural producer groups, the
number used should be the number of
producers represented who produce the
commodity to which value will be
added. In cases where family members
(including husband and wife) are
owners and producers in a venture, each
family member shall count as one
owner-producer. Applications without
enough information to determine the
number of producer-owners will be
determined to be incomplete and will
not be considered for funding.
Applicants must be prepared to prove
that the numbers and individuals
identified meet the requirements
specified upon notification of a grant
award. Failure to do so shall result in
withdrawal of the grant award.

viii. Community and industry support
(0-10 points). Applicants must submit a
description of the local business
associations, industry associations, and
any political institutions that support
their projects. Letters of support should
not be submitted, but a description of
each letter of support should be
included. The description must include
the following: the name of the
supporting organization, the date of the
letter of support, and the name of the
person signing the letter. The applicant
should also include a brief description
of why the support of each group is
valuable to the project. National
Congressional support will not be
considered for the purpose of evaluating
this criterion. Applicants must be able
to present a letter of support for each
group listed at the time of award.
Failure to demonstrate the support
claimed in the application shall result
in withdrawal of the grant award.
Ventures that only demonstrate one type

of support will not score as high for this
criterion as ventures that demonstrate
multiple types of support.

ix. Business size (10 points if the
application meets the criterion or 0
points if the application does meet the
criterion). Applicants must demonstrate
their amount of gross sales for their
most recent complete fiscal year.
Applicants that have less than $100
million in gross sales will receive 10
points. Applicants that have $100
million or more in gross sales will
receive 0 points. For this criterion,
applicants should simply state the
amount of gross sales for their most
recent fiscal year. If an applicant is
tentatively selected for funding, the
applicant will need to verify the gross
sales amount at the time of award.
Applicants that do not have a complete
fiscal year should state so state in their
applications. Failure to verify the
amount stated in the application will be
grounds for withdrawing the award.

x. Number of grants (0 points if the
application meets the criterion or —10
points if the application does not meet
the criterion). Applicants must indicate
whether they have received any
previous grants under the VAPG
program since its inception in 2001.
Applicants who have already received a
working capital grant will receive —10
points. Applicants who have not
received a working capital grant will
receive 0 points.

xi. Presidential initiative of bio-energy
(0 points if application does not meet
the criterion or 5 points if application
does meet the criterion). Applicants
must indicate whether they believe their
project has a bio-energy component.
Those applications that have at least
51% of project costs dedicated to
working capital for a bio-energy project
will receive 5 points. Partial credit will
not be given. Applicants should note
that the energy must be produced
primarily (i.e. more than 50 percent) for
on-farm use, unless the energy produced
qualifies as a value-added product in its
own right (e.g. ethanol, bio-diesel). Also,
the energy must be produced from a bio-
based source. Examples of qualifying
bio-energy projects include ethanol, bio-
diesel, and energy produced from a
manure digester. On-farm wind energy,
on-farm solar energy, and on-farm hydro
energy do not qualify for points under
this criterion, even though they are
eligible projects for this program. Bio-
mass projects such as producing
compost from manure and producing
mulch from trees also do not qualify for
points under this criterion, although
they are eligible projects for this
program.



10948

Federal Register/Vol. 70, No. 43/Monday, March 7, 2005/ Notices

xii. Administrator points (up to 5
points, but not to exceed 10 percent of
the total points awarded for the other 11
criteria). The Administrator of RBS may
award additional points to recognize
innovative technologies, insure
geographic distribution of grants, or
encourage value-added projects in
under-served areas. Applicants may
submit an explanation of how the
technology proposed is innovative and/
or specific information verifying that the
project is in an under-served area.

B. Review and Selection Process:
Applicants may choose to submit a draft
application to their respective state
offices (contact information is listed at
the end of this notice). This draft will
be reviewed by the state office for
completeness only, in accordance with
a standardized checklist. Applicants
submitting a draft application that is
received by April 22, 2005 will have a
completed checklist for their draft
returned to them by 4 p.m. local time on
May 2, 2005. Applicants may submit
draft applications after the April 22,
2005 deadline at the discretion of their
state office; however, no guarantee is
made regarding whether the state office
will complete its completeness review
of the draft and return the checklist to
the applicant in sufficient time for the
applicant to use the information to
revise its application and submit it on
time. Final applications still need to be
sent to the Washington, DC (Section
IV.F.) address by the application
deadline or submitted electronically
through the Internet address: http://
www.grants.gov. Draft applications will
not be accepted in lieu of a final
application. Applicants who choose not
to submit a draft application will not be
penalized during the application review
and selection process.

Each final application will be
assigned to a particular Rural
Development State Office, based on the
address of the applicant or the location
of the project. This state will be known
as the servicing State Office. For
example, if an applicant has an address
in Kansas, the application will be
assigned to the Rural Development State
Office in Kansas and the Kansas State
Office will be the servicing State Office.
Applications will then be initially
reviewed by Rural Development field
office personnel from the servicing State
Office for completeness and eligibility.
Ineligible and incomplete applications
will not be further evaluated and will
not be considered for funding.

All eligible and complete proposals
will be evaluated by three reviewers
based on criteria one through five
described in section V.1. (with criteria
one receiving 0-10 points for this

portion of the review process). One of
these reviewers will be a Rural
Development employee not from the
servicing State Office and the other two
reviewers will be non-Federal persons.
All reviewers must meet the following
qualifications. Reviewers must have
obtained at least a bachelors degree in
one or more of the following fields: agri-
business, business, economics, finance,
or marketing. They must also have a
minimum of three years of experience in
an agriculture-related field (e.g. farming,
marketing, consulting, university
professor, research, officer for trade
association, government employee for
an agricultural program). If the reviewer
does not have a degree in one of those
fields, he/she must possess at least five
years of working experience in an
agriculture-related field.

Once the scores for criteria one
through five have been completed by
the three reviewers, the scores will be
normalized, using an accepted statistical
procedure. This procedure corrects for
any reviewer tendencies to score
applications “high” or “low.” After the
normalization is complete, the three
scores will be averaged to obtain an
initial ranking. Then, the high and low
scores for each application will be
analyzed for statistically significant
deviation. For those applications with
significant deviation, the ranking of that
application with respect to all other
scored applications will be considered.
In cases where the ranking indicates
that the application could either move
out of funding range or into funding
range, two supplemental reviews will be
conducted by Rural Development
employees not from the state where the
application was assigned. These reviews
will be normalized and compared with
the initial three scores. The high and
low scores from all five reviews will
then be discarded. Each application will
then be assigned a score that is the
normalized average of three scores
based on criteria one through five. The
score will be converted to a value that
can be added to the servicing State
Office score (see below).

Concurrent to the evaluation based on
criteria one through five, the application
will also receive one score from the
Rural Development servicing State
Office based on criteria one and six
through eleven (with criteria one
receiving 0—15 points for this portion of
the review process). The State Office
may enlist the support of qualified
technical experts, approved by the State
Director, to assist the State Office
scoring process. The score will be added
to the average normalized converted
score obtained from criteria one through
five.

Finally, the Administrator of RBS will
award any Administrator points based
on criteria twelve. These points will be
added to the cumulative score for
criteria one through eleven. A final
ranking will be obtained based solely on
the scores received for criteria one
through twelve. Applications will be
funded in rank order until appropriated
funds are expended. After the award
selections are made, all applicants will
be notified of the status of their
applications by mail. No information
regarding the status of an application
will be released until after the award
selections are made. Awardees must
meet all statutory and regulatory
program requirements in order to
receive their award. Applicants for
working capital grants must submit
complete, independent third-party
feasibility studies and business plans
before the grant award can be finalized.
In the event that an awardee cannot
meet the requirements, the award will
be withdrawn.

C. Anticipated Announcement and
Award Dates

Award Date: The announcement of
award selections is expected to occur on
or about September 30, 2005.

VI. Award Administration Information
A. Award Notices

Successful applicants will receive a
notification of tentative selection for
funding from Rural Development.
Applicants must comply with all
applicable statutes, regulations, and this
notice before the grant award will
receive final approval.

Unsuccessful applicants will receive
notification, including mediation
procedures and appeal rights, by mail.

B. Administrative and National Policy
Requirements

7 CFR parts 3015, 3019, and 4284.

To view these regulations, please see
the following Internet address: http://
www.access.gpo.gov/nara/cfr/cfr-table-
search.htmM#page1.

The following additional
requirements apply to grantees selected
for this program:

e Grant Agreement.

¢ Letter of Conditions.

e Form RD 1940-1, “Request for
Obligation of Funds.”

e Form RD 1942-46, “‘Letter of Intent
to Meet Conditions.”

e Form AD-1047, “Certification
Regarding Debarment, Suspension, and
Other Responsibility Matters-Primary
Covered Transactions.”

e Form AD-1048, “Certification
Regarding Debarment, Suspension,
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Ineligibility and Voluntary Exclusion-
Lower Tier Covered Transactions.”

e Form AD-1049, “Certification
Regarding a Drug-Free Workplace
Requirements (Grants).”

e Form RD 400-1, “Equal
Opportunity Agreement.”

e Form RD 4004, “Assurance
Agreement.”

e RD Instruction 1940—-Q, Exhibit A—
1, “Certification for Contracts, Grants
and Loans.”

Additional information on these
requirements can be found on the RBS
Web site at the following Internet
address: http://www.rurdev.usda.gov/
rbs/coops/vadg.htm.

Reporting Requirements: You must
provide Rural Development with a hard
copy original or an electronic copy that
includes all required signatures of the
following reports. The reports should be
submitted to the Agency contact listed
for your assigned state in Section VII.
Failure to submit satisfactory reports on
time may result in suspension or
termination of your grant. RBS is
currently developing an online
reporting system. Once the system is
developed, you may be required to
submit some or all of your reports
online instead of in hard copy.

1. Form SF-269 or SF-269A. A
“Financial Status Report,” listing
expenditures according to agreed upon
budget categories, on a semi-annual
basis. Reporting periods end each March
31 and September 30. Reports are due
30 days after the reporting period ends.

2. Semi-annual performance reports
that compare accomplishments to the
objectives stated in the proposal.
Identify all tasks completed to date and
provide documentation supporting the
reported results. If the original schedule
provided in the work plan is not being
met, the report should discuss the
problems or delays that may affect
completion of the project. Objectives for
the next reporting period should be
listed. Compliance with any special
condition on the use of award funds
should be discussed. Reports are due as
provided in paragraph (1) of this
section. The supporting documentation
for completed tasks include, but are not
limited to, feasibility studies, marketing
plans, business plans, articles of
incorporation and bylaws and an
accounting of how working capital
funds were spent. Planning grant
projects must also report the estimated
increase in revenue, increase in
customer base, number of jobs created,
and any other relevant economic
indicators generated by continuing the
project into its operational phase.
Working capital grants must report the
increase in revenue, increase in

customer base, number of jobs created,
and any other relevant economic
indicators generated by the project
during the grant period. Projects with
significant energy components must
also report expected or actual capacity
(e.g. gallons of ethanol produced
annually, megawatt hours produced
annually) and any emissions reductions
incurred during the project.

3. Final project performance reports,
inclusive of supporting documentation.
The final performance report is due
within 90 days of the completion of the
project.

VII. Agency Contacts

For general questions about this
announcement and for program
technical assistance, please contact the
Representative listed for the state in
which the applicant is based. If you are
unable to contact the Representative for
your state, please contact a
Representative from a nearby state or
you may contact the RBS National
Office at Mail Stop 3250, 1400
Independence Avenue SW.,
Washington, DC 20250-3250,
Telephone: (202) 720-7558, e-mail:
cpgrants@usda.gov.

Alabama

Mary Ann Clayton, USDA Rural
Development, Sterling Center, Ste. 601,
4121 Carmichael Rd., Montgomery, AL
36106-3683, (334) 279-3624,
mary.clayton@al.usda.gov.

Alaska

Dean Stewart, USDA Rural
Development, 800 West Evergreen, Ste.
201, Palmer, AK 99645, (907) 761-7722,
dean.stewart@ak.usda.gov.

Arizona

Hanna Schwartz, USDA Rural
Development, 2585 N. Grand Ave., Ste.
5, Nogales, AZ 85621, (520) 281-0221,
ext. 101, hanna.schwartz@az.usda.gov.

Arkansas

Tim Smith, USDA Rural
Development, 700 West Capitol Ave.,
Rm. 3416, Little Rock, AR 72201-3225,
(501) 301-3280, tim.smith@ar.usda.gov.

California

Karen Spatz, USDA Rural
Development, 430 G St., Agency 4169,
Davis, CA 95616, (530) 792—5829,
karen.spatz@ca.usda.gov.

Colorado

Dolores Sanchez-Maes, USDA Rural
Development, 655 Parfet St., Rm. E-100,
Lakewood, CO 80215, (720) 544—2927,
dolores.sanchez-maes@co.usda.gov.

Connecticut

Richard J. Burke, USDA Rural
Development, 451 West St., Ste. 2,
Ambherst, MA 01002, (413) 253—4319,
dick.burke@ma.usda.gov.

Delaware

Signe Hippert, USDA Rural
Development, 4607 S. DuPont Hwy.,
Camden, DE 19934, (302) 697—4327,
signe.hippert@de.usda.gov.

Florida

Joe Mueller, USDA Rural
Development, 4440 NW. 25th P1.,
Gainesville, FL 32606, (352) 338—-3482,
joe.mueller@fl.usda.gov.

Georgia
J. Craig Scroggs, USDA Rural
Development, 333 Phillips Dr.,

McDonough, GA 30253, (678) 583—0866,
craig.scroggs@ga.usda.gov.

Hawaii

Timothy O’Connell, USDA Rural
Development, Federal Building, Rm.
311, 154 Waianuenue Ave., Hilo, HI
96720, (808) 933—-8313,
tim.oconnell@hi.usda.gov.

Idaho

Rhonda Merritt, USDA Rural
Development, 9173 W. Barnes, Ste. A1,
Boise, ID 83709, (208) 378-5623,
rhonda.merritt@id.usda.gov.

Illinois

Patrick Lydic, USDA Rural
Development, 2118 West Park Ct., Ste.
A, Champaign, IL 61821, (217) 403—
6211, patrick.lydic@il.usda.gov.

Indiana

Jerry Hay, USDA Rural Development,
2411 N. 1250 W., Deputy, IN 47230,
(812) 873-1100, jerry.hay@in.usda.gov.

Iowa

Jeff Jobe, USDA Rural Development,
210 Walnut St., Rm. 873, Des Moines,
1A 50309, (515) 284-5192,
jeff.jobe@ia.usda.gov.

Kansas

F. Martin Fee, USDA Rural
Development, 1303 SW First American
P1., Ste. 100, Topeka, KS 66604—4040,
(785) 271-2744,
martin.fee@ks.usda.gov.

Kentucky

Jeff Jones, USDA Rural Development,
771 Corporate Dr., Ste. 200, Lexington,
KY 40503, (859) 224-7435,
jeff.jones@ky.usda.gov.

Louisiana

Judy Meche, USDA Rural
Development, 3727 Government St.,
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Alexandria, LA 71302, (318) 473-7960,
judy.meche@lIa.usda.gov.

Maine

Michael Grondin, USDA Rural
Development, P.O. Box 405, Bangor, ME
04402-0405, (207) 990-9168,
mike.grondin@me.usda.gov.

Maryland
Signe Hippert, USDA Rural
Development, 4607 S. DuPont Hwy.,

Camden, DE 19934, (302) 697—4327,
signe.hippert@de.usda.gov.

Massachusetts

Richard J. Burke, USDA Rural
Development, 451 West St., Ste. 2,
Ambherst, MA 01002, (413) 253—4319,
dick.burke@ma.usda.gov.

Michigan
Bobbie Morrison, USDA Rural
Development, 3001 Coolidge Rd., Ste.

200, East Lansing, MI 48823, (517) 324—
5222, bobbie.morrison@mi.usda.gov.

Minnesota

Robyn J. Holdorf, USDA Rural
Development, 375 Jackson St., Ste. 410,
St. Paul, MN 55101-1853, (651) 602—
7812, robyn.holdorf@mn.usda.gov.

Mississippi

Charlie Joiner, USDA Rural
Development, Federal Building, Ste.
831, 100 W Capitol St., Jackson, MS

39269, (601) 965-5457,
charlie.joiner@ms.usda.gov.

Missouri

Nathan Chitwood, USDA Rural
Development, 601 Business Loop 70 W,
Parkade Center, Ste. 235, Columbia, MO
65203, (573) 876-9320,
nathan.chitwood@mo.usda.gov.

Montana

William W. Barr, USDA Rural
Development, 900 Technology Blvd.,
Ste. B, P.O. Box 850, Bozeman, MT
59771, (406) 585—2545,
bill.barr@mt.usda.gov.

Nebraska

Deb Yocum, USDA Rural
Development, 201 N 25th St., Beatrice,
NE 68310, (402) 223—-3125, ext. 4,
debra.yocum@ne.usda.gov.

Nevada

Dan Johnson, USDA Rural
Development, 555 W Silver St., Ste. 101,
Elko, NV 89801, (775) 738—-8468, ext.
112, dan.johnson@nv.usda.gov.

New Hampshire

Lyn Millhiser, USDA Rural
Development, Third Floor City Center,
89 Main St., Montpelier, VT 05602,

(802) 828-6069,
Iyn.millhiser@vt.usda.gov.

New Jersey

Michael P. Kelsey, USDA Rural
Development, 5th Floor North Tower,
Ste. 500, 8000 Midlantic Dr., Mount
Laurel, NJ 08054, (856) 787—-7751,
michael kelsey@nj.usda.gov.

New Mexico

Eric Vigil, USDA Rural Development,
6200 Jefferson St. NE, Rm. 255,
Albuquerque, NM 87109, (505) 761—
4952, eric.vigil@nm.usda.gov.

New York

Scott Collins, USDA Rural
Development, The Galleries of Syracuse,
441 South Salina St., Ste. 357, Syracuse,
NY 13202, (315) 477-6409,
scott.collins@ny.usda.gov.

North Carolina

Bruce Pleasant, USDA Rural
Development, 4405 Bland Rd., Ste. 260,
Raleigh, NC 27609, (919) 873-2031,
bruce.pleasant@nc.usda.gov.

North Dakota

Dennis Rodin, USDA Rural
Development, Federal Building, Rm.
211, 220 E Rosser Ave., Bismarck, ND
58502-1737, (701) 530-2065,
dennis.rodin@nd.usda.gov.

Ohio

Deborah E. Rausch, USDA Rural
Development, Federal Building, Rm.
507, 200 North High St., Columbus, OH
43215, (614) 255-2425,
deborah.rausch@oh.usda.gov.

Oklahoma

Mike Schrammel, USDA Rural
Development, 100 USDA, Ste. 108,
Stillwater, OK 74074—2654, (405) 742—
1061, micheal.schrammel@ok.usda.gov.

Oregon

Dan Streng, USDA Rural
Development, 101 SW Main St., Ste.
1401, Portland, OR 97204-3222, (503)
414-3366, dan.streng@or.usda.gov.

Pennsylvania

Gerald Ely, USDA Rural
Development, One Hollowcrest
Complex, Tunkhannock, PA 18657,
(570) 836-5111, ext. 119,
gerald.ely@pa.usda.gov.

Puerto Rico

Luis Garcia, USDA Rural
Development, Mufioz Rivera, 654 Plaza
Bldg., Ste. 601, San Juan, Puerto Rico
00918, (787) 766—5095, ext. 239,
luis.garcia@pr.usda.gov.

Rhode Island

Richard J. Burke, USDA Rural
Development, 451 West St., Ste. 2,
Ambherst, MA 01002, (413) 253-4319,
dick.burke@ma.usda.gov.

South Carolina

Debbie Turbeville, USDA Rural
Development, Strom Thurmond Federal
Building, 1835 Assembly St., Ste. 1007,
Columbia, SC 29201, (843) 354—9613,
ext. 118, debbie.turbeville@sc.usda.gov.

South Dakota

Gary L. Korzan, USDA Rural
Development, Federal Building, Rm.
210, 200 4th St. SW, Huron, SD 57350,
(605) 352-1142,
gary.korzan@sd.usda.gov.

Tennessee

Dan Beasley, USDA Rural
Development, 3322 West End Ave., Ste.
300, Nashville, TN 37203, (615) 783—
1341, dan.beasley@tn.usda.gov.

Texas

Billy Curb, USDA Rural Development,
Federal Building, 101 South Main, Ste.
102, Temple, TX 76501, (254) 742-9775,
billy.curb@tx.usda.gov.

Utah

Richard Carrig, USDA Rural
Development, Wallace F. Bennett
Federal Building, 125 South State St.,
Rm. 4311, Salt Lake City, UT 84138,
(801) 524—4328,
richard.carrig@ut.usda.gov.

Vermont

Lyn Millhiser, USDA Rural
Development, Third Floor City Center,
89 Main St., Montpelier, VT 05602,
(802) 828-6069,
Iyn.millhiser@vt.usda.gov.

Virgin Islands
Joe Mueller, USDA Rural
Development, 4440 NW. 25th P1.,

Gainesville, FL 32606, (352) 338—3482,
joe.mueller@fl.usda.gov.

Virginia

Laurette Tucker, USDA Rural
Development, Culpeper Building, Ste.
238, 1606 Santa Rosa Rd., Richmond,

VA 23229, (804) 287-1594,
laurette.tucker@va.usda.gov.

Washington

John Brugger, USDA Rural
Development, 8815 E. Mission, Ste. B,
Spokane Valley, WA 99212-2445, (509)
924-7350, ext. 114,
john.brugger@wa.usda.gov.

West Virginia

John M. Comerci, USDA Rural
Development, 481 Ragland Rd., Beckley,
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WYV 25801, (304) 252—-8644, ext. 146,
john.comerci@wv.usda.gov.

Wisconsin

Barbara Brewster, USDA Rural
Development, 4949 Kirschling Ct.,
Stevens Point, WI 54481, (715) 345—
7610, barbara.brewster@wi.usda.gov.

Wyoming
Janice Stroud, USDA Rural
Development, 100 East B St., Rm. 1005,

Casper, WY 82601, (307) 233-6710,
janice.stroud@wy.usda.gov.

VIII. Other Information

It is suggested that applicants visit the
Agricultural Marketing Resource Center
(AgMRC) Web site (http://
www.agmrc.org) for additional
information on value-added agriculture.
AgMRC brings together experts from
three of the nation’s leading agricultural
universities—Iowa State University,
Kansas State University and the
University of California—into a
dynamic, electronically based center to
create and present information about
value-added agriculture. The center
draws on the abilities, skills and
knowledge of leading economists,
business strategists and outreach
specialists to provide reliable
information needed by independent
producers to achieve success and
profitability in value-added agriculture.
Partial support for the center is derived
from a grant administered by RBS.

Dated: February 25, 2005.
Peter Thomas,

Administrator, Rural Business-Cooperative
Service.

[FR Doc. 05—4310 Filed 3—4—05; 8:45 am|
BILLING CODE 3410-XY-P

BROADCASTING BOARD OF
GOVERNORS

Sunshine Act Meeting

DATE AND TIME: March 9, 2005, 1 p.m.—

3 p.m.

PLACE: Cohen Building, Room 3321, 330
Independence Ave., SW., Washington,
DC 20237.

CLOSED MEETING: The members of the
Broadcasting Board of Governors (BBG)
will meet in closed session to review
and discuss a number of issues relating
to U.S. Government-funded non-
military international broadcasting.
They will address internal procedural,
budgetary, and personnel issues, as well
as sensitive foreign policy issues
relating to potential options in the U.S.
international broadcasting field. This
meeting is closed because if open it

likely would either disclose matters that
would be properly classified to be kept
secret in the interest of foreign policy
under the appropriate executive order (5
U.S.C. 552b.(c)(1)) or would disclose
information the premature disclosure of
which would be likely to significantly
frustrate implementation of a proposed
agency action. (5 U.S.C. 552b.(c)(9)(B)).
In addition, part of the discussion will
relate solely to the internal personnel
and organizational issues of the BBG or
the International Broadcasting Bureau.
(5 U.S.C. 552b.(c)(2) and (6)).

FOR FURTHER INFORMATION CONTACT:
Persons interested in obtaining more
information should contact either
Brenda Hardnett or Carol Booker at
(202) 203-4545.

Dated: March 2, 2005.
Carol Booker,
Legal Counsel.
[FR Doc. 05-4482 Filed 3—3-05; 1:27 pm]
BILLING CODE 8230-01-M

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board

[Order No. 1377]

Termination of Foreign-Trade Subzone
49A Edison, NJ

Pursuant to the authority granted in
the Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a—81u),
and the Foreign-Trade Zones Board
Regulations (15 CFR part 400), the
Foreign-Trade Zones Board has adopted
the following order:

Whereas, on February 6, 1984, the
Foreign-Trade Zones Board issued a
grant of authority to the Port Authority
of New York & New Jersey (the Port),
authorizing the establishment of
Foreign-Trade Subzone 49A at the Ford
Motor Company plant in Edison, New
Jersey (Board Order 243, 49 FR 5981,
2/16/84);

Whereas, the Port advised the Board
on July 28, 2004 (FTZ Docket 50-2004),
that zone procedures were no longer
needed at the facility and requested
voluntary termination of Subzone 49A;

Whereas, the request has been
reviewed by the FTZ Staff and Customs
officials, and approval has been
recommended;

Now, therefore, the Foreign-Trade
Zones Board terminates the subzone
status of Subzone 49A, effective this
date.

Signed at Washington, DG, this 23rd day of
February, 2005.

Joseph A. Spetrini,

Acting Assistant Secretary of Commerce for
Import Administration, Alternate Chairman,
Foreign-Trade Zones Board.

Attest:
Dennis Puccinelli,
Executive Secretary.
[FR Doc. E5—-929 Filed 3—-4-05; 8:45 am]|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 10—-2005]

Proposed Foreign-Trade Zone—
Conroe (Montgomery County), TX;
Application for Subzone, WLS Drilling
Products, Inc. (Mining Drill Bits);
Montgomery, TX

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the City of Conroe, Texas,
which has an application pending
before the Board for FTZ status,
requesting special-purpose subzone
status for the warehousing facility
(mining drill bits) of WLS Drilling
Products, Inc., (WLS Drilling) in
Montgomery, Texas. The application
was submitted pursuant to the Foreign-
Trade Zones Act, as amended (19 U.S.C.
81a—81u), and the regulations of the
Board (15 CFR part 400). It was formally
filed on February 25, 2005.

The WLS Drilling facility is located at
18904 Freeport Drive in Montgomery,
Texas. The facility (8 employees; 7,000
sq. ft. warehouse with adjacent 2,500 sq.
ft. office on 5.2 acres) warehouses and
distributes finished rotary rock drill bits
used in the mining, construction, and
oil and gas industries. WLS Drilling’s
imported drill bits currently enter the
U.S. duty free. However, the application
states that the imported products may
become subject to duties in the future.
WLS Drilling also indicates that,
although no manufacturing authority is
currently requested, there is the
potential for manufacturing at the site in
the future. Finally, the application states
that the company will benefit from an
FTZ-related exemption from local
property tax.

In accordance with the Board’s
regulations, a member of the FTZ Staff
has been designated examiner to
investigate the application and report to
the Board.

Public comment is invited from
interested parties. Submissions (original
and 3 copies) shall be addressed to the
Board’s Executive Secretary at one of
the following addresses:



10952

Federal Register/Vol. 70, No. 43/Monday, March 7, 2005/ Notices

1. Submissions Via Express/Package
Delivery Services: Foreign-Trade-Zones
Board, U.S. Department of Commerce,
Franklin Court Building—Suite 4100W,
1099 14th St. NW., Washington, DC
20005; or

2. Submissions via the U.S. Postal
Service: Foreign-Trade-Zones Board,
U.S. Department of Commerce, FCB—
Suite 4100W, 1401 Constitution Ave.
NW., Washington, DC 20230.

The closing period for their receipt is
May 6, 2005. Rebuttal comments in
response to material submitted during
the foregoing period may be submitted
during the subsequent 15-day period to
May 23, 2005.

A copy of the application and
accompanying exhibits will be available
for public inspection at the Office of the
Foreign-Trade Zones Board’s Executive
Secretary at address Number 1 listed
above and at the Houston U.S. Export
Assistance Center, 15600 John F.
Kennedy Blvd., Suite 530, Houston, TX
77032.

Dated: February 25, 2005.
Dennis Puccinelli,
Executive Secretary.
[FR Doc. E5—-928 Filed 3—-4-05; 8:45 am]|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board

[Order No. 1371]

Grant of Authority for Subzone Status,
Letourneau, Inc. (Loading Equipment,
Components of Offshore Drilling Rigs,
Log Handling Equipment, Cranes,
Drive Systems, and Parts or
Components Thereof); Longview, TX

Pursuant to its authority under the
Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a—81u),
the Foreign-Trade Zones Board (the
Board) adopts the following Order:

Whereas, the Foreign-Trade Zones Act
provides for “* * * the establishment
* * * of foreign-trade zones in ports of
entry of the United States, to expedite
and encourage foreign commerce, and
for other purposes,” and authorizes the
Foreign-Trade Zones Board to grant to
qualified corporations the privilege of
establishing foreign-trade zones in or
adjacent to U.S. Customs ports of entry;

Whereas, the Board’s regulations (15
CFR Part 400) provide for the
establishment of special-purpose
subzones when existing zone facilities
cannot serve the specific use involved,
and when the activity results in a

significant public benefit and is in the
public interest;

Whereas, Gregg County, Texas,
grantee of Foreign-Trade Zone 234, has
made application to the Board for
authority to establish special-purpose
subzone status at the manufacturing
facilities (loading equipment,
components of offshore drilling rigs, log
handling equipment, cranes, drive
systems, and parts or components
thereof) of LeTourneau, Inc., located in
Longview, Texas (FTZ Docket 1-2004,
filed 1/15/2004);

Whereas, notice inviting public
comment has been given in the Federal
Register (69 FR 4291, 1/29/2004); and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and the
Board’s regulations are satisfied, and
that approval of the application would
be in the public interest;

Now, therefore, the Board hereby
grants authority for subzone status at the
manufacturing facilities of LeTourneau,
Inc., located in Longview, Texas
(Subzone 234B) at the locations
described in the application, subject to
the FTZ Act and the Board’s regulations,
including § 400.28.

Signed at Washington, DC, this 22nd day
of February 2005.

Joseph A. Spetrini,

Acting Assistant Secretary of Commerce for
Import Administration, Alternate Chairman,
Foreign-Trade Zones Board.

Dennis Puccinelli,

Executive Secretary.

[FR Doc. E5—-930 Filed 3—4—05; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-549-813]

Canned Pineapple Fruit From Thailand:
Notice of Extension of Time Limit for
Preliminary Results of Antidumping
Duty Administrative Review

AGENCY: Import Administration,
International Trade Administration,
U.S. Department of Commerce.

EFFECTIVE DATE: March 7, 2005.

FOR FURTHER INFORMATION CONTACT:
Crystal Crittenden or Magd Zalok, at
(202) 482—0989 or (202) 482—4162,
respectively; Import Administration,
AD/CVD Operations, Office 4,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Washington, DC 20230.

Background

On August 24, 2004, the Department
of Commerce (the Department) initiated
an administrative review of the
antidumping duty order on canned
pineapple fruit from Thailand. See
Initiation of Antidumping and
Countervailing Duty Administrative
Reviews and Requests for Revocation in
Part, 69 FR 52857 (August 30, 2004).
The period of review is July 1, 2003,
through June 30, 2004.

Extension of Time Limit for Preliminary
Results of Review

Pursuant to section 751(a)(3)(A) of the
Tariff Act of 1930, as amended (the Act),
the Department shall make a
preliminary determination in an
administrative review of an
antidumping duty order within 245
days after the last day of the anniversary
month of the date of publication of the
order. The Act further provides,
however, that the Department may
extend that 245-day period to 365 days
if it determines it is not practicable to
complete the review within the
foregoing time period. The preliminary
results of this antidumping duty
administrative review of canned
pineapple fruit from Thailand are
currently scheduled to be completed on
April 2, 2005. However, the Department
finds that it is not practicable to
complete the preliminary results in this
administrative review within this time
limit because additional time is needed
to fully address issues relating to the
home market viability, as well as to
conduct mandatory verifications of the
questionnaire responses and
supplemental questionnaire responses.

Therefore, in accordance with section
751(a)(3)(A) of the Act, the Department
is extending the time limit for
completion of the preliminary results of
this review until August 1, 2005, which
is the next business day after 365 days
from the last day of the anniversary
month of the date of publication of the
order. The deadline for the final results
of this administrative review continues
to be 120 days after the publication of
the preliminary results.

This notice is issued and published in
accordance with section 751(a)(3)(A) of
the Act.

Dated: February 28, 2005.

Barbara E. Tillman,

Acting Deputy Assistant Secretary for Import
Administration.

[FR Doc. E5-922 Filed 3—4—05; 8:45 am]|
BILLING CODE 3510-DS-P
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-533-809]

Certain Forged Stainless Steel Flanges
From India; Preliminary Results of
Antidumping Duty Administrative
Review and Intent to Revoke the Order
In Part

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(the Department) is conducting an
administrative review of the
antidumping duty order on certain
forged stainless steel flanges (stainless
steel flanges) from India manufactured
by Echjay Forgings Ltd. (Echjay) and
Viraj Forgings Ltd. (Viraj). The period of
review (POR) covers February 1, 2003,
through January 31, 2004. We
preliminarily determine that neither
Echjay nor Viraj sold subject
merchandise at less than normal value
(NV) in the United States during the
POR. We have also preliminarily
determined to revoke the order with
respect to subject merchandise
produced and exported by Viraj.

We invite interested parties to
comment on these preliminary results.
Parties who submit argument in these
proceedings are requested to submit
with the argument (1) a statement of the
issues and (2) a brief summary of the
argument.

EFFECTIVE DATE: March 7, 2005.

FOR FURTHER INFORMATION CONTACT: Fred
Baker, Mike Heaney or Robert James,
AD/CVD Operations, Office 7, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230,
telephone : (202) 482-2924, (202) 482—
4475, or (202) 482—-0649, respectively.
SUPPLEMENTARY INFORMATION:

Background

On February 9, 1994, the Department
published the antidumping duty order
on stainless steel flanges from India. See
Amended Final Determination and
Antidumping Duty Order; Certain
Forged Stainless Steel Flanges from
India, 59 FR 5994, (February 9, 1994).
On February 3, 2004, the Department
published the “Notice of Opportunity to
Request Administrative Review” for this
order covering the period February 1,
2003 through January 31, 2004 (69 FR
5125). See Antidumping or
Countervailing Duty Order, Finding, or
Suspended Investigation; Opportunity
to Request Administrative Review, 69

FR 5125, (February 3, 2004). In
accordance with 19 CFR 351.213 (b)(1),
Echjay and Viraj requested that we
conduct this administrative review. On
March 26, 2004, the Department
published in the Federal Register a
notice of initiation of this antidumping
duty administrative review covering the
2003-2004 POR. See Initiation of
Antidumping and Countervailing Duty
Administrative Reviews and Requests
for Revocation In Part, 69 FR 15788
(March 26, 2004).

On October 29, 2004, we extended the
time limit for the preliminary results of
this administrative review to February
28, 2005. See Stainless Steel Flanges
From India: Extension of Time Limit for
Preliminary Results of Antidumping
Duty Administrative Review, 65 FR
65835 (October 29, 2004).

Scope of the Antidumping Duty Order

The products covered by this order
are certain forged stainless steel flanges,
both finished and not finished,
generally manufactured to specification
ASTM A-182, and made in alloys such
as 304, 304L, 316, and 316L. The scope
includes five general types of flanges.
They are weld—neck, used for butt-weld
line connection; threaded, used for
threaded line connections; slip—on and
lap joint, used with stub—ends/butt—
weld line connections; socket weld,
used to fit pipe into a machined
recession; and blind, used to seal off a
line. The sizes of the flanges within the
scope range generally from one to six
inches; however, all sizes of the above—
described merchandise are included in
the scope. Specifically excluded from
the scope of this order are cast stainless
steel flanges. Cast stainless steel flanges
generally are manufactured to
specification ASTM A-351. The flanges
subject to this order are currently
classifiable under subheadings
7307.21.1000 and 7307.21.5000 of the
Harmonized Tariff Schedule (HTS).
Although the HTS subheading is
provided for convenience and customs
purposes, the written description of the
merchandise under review is dispositive
of whether or not the merchandise is
covered by the scope of the order.

Verification

As provided in section 782(i)(3) of the
Tariff Act of 1930, as amended (the
Tariff Act), we verified information
provided by Viraj from January 17,
2005, through January 21, 2005, using
standard verification procedures, the
examination of relevant sales, cost, and
financial records, and selection of
original documentation containing
relevant information. Our verification
results are outlined in the public

versions of the verification reports, on
file in the Department’s Central Records
Unit (CRU) located in room B—099 in
the main Department of Commerce
building.

Intent to Revoke, In Part

On February 27, 2004, Viraj requested
revocation of the order covering
stainless steel flanges from India as it
pertains to its sales. According to
section 751(d)(1) of the Tariff Act, the
Department “may revoke, in whole or in
part” an antidumping duty order upon
completion of a review. Although
Congress has not specified the
procedures the Department must follow
in revoking an order, the Department
has developed a procedure for
revocation set forth at 19 CFR 351.222.
Pursuant to subsection 351.222(b), the
Department may revoke an antidumping
duty order, in part, if it concludes: (i)
An exporter or producer has sold the
merchandise at not less than NV for a
period of at least three consecutive
years, (ii) the exporter or producer has
agreed in writing to its immediate
reinstatement in the order if the
Secretary concludes the exporter or
producer, subsequent to the revocation,
sold the subject merchandise at less
than NV, and (iii) the continued
application of the antidumping duty
order is no longer necessary to offset
dumping.

A request for revocation must address
these three elements. The company
requesting the revocation must do so in
writing and submit the following
statements with the request: (1) The
company’s certification that it sold the
subject merchandise at not less than NV
during the current review period and
that, in the future, it will not sell at less
than NV; (2) the company’s certification
that during each of the consecutive
years forming the basis of the request, it
sold the subject merchandise to the
United States in commercial quantities;
and (3) the agreement to reinstatement
in the order if the Department concludes
the company, subsequent to the
revocation, sold the subject
merchandise at less than NV. See 19
CFR 351.222(e)(1).

We preliminarily find that the request
from Viraj meets all the criteria of 19
CFR 351.222(e)(1). With regard to the
criteria of subsection 351.222(b)(2), our
preliminary margin calculations
indicate that Viraj did not sell stainless
steel flanges in the United States at less
than NV during the instant POR. See
“Preliminary Results of Review,” below.
In addition, Viraj has not sold stainless
steel flanges at less than NV in the three
previous administrative reviews. See
Certain Stainless Steel Flanges From
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India: Final Results of Antidumping
Duty Administrative Review, 67 FR
62439 (October 7, 2002); Certain Forged
Stainless Steel Flanges From India:
Final Results and Partial Rescission of
Antidumping Duty Administrative
Review, 68 FR 42005 (July 16, 2003),
and Certain Forged Stainless Steel
Flanges From India: Final Results of
Antidumping Duty Administrative
Review, 69 FR 10409 (March 4, 2004).

Based on our examination of the sales
data submitted by Viraj, we
preliminarily determine Viraj sold the
subject merchandise in the United
States in commercial quantities in each
of the consecutive years cited by Viraj
to support its request for revocation. See
“Analysis Memorandum for Viraj
Forgings, Ltd. for the Preliminary
Results of the Administrative Review of
Stainless Steel Flanges from India,”
dated February 28, 2005, which is in the
Department’s CRU, room B-099. Thus,
we preliminarily find Viraj had zero or
de minimis margins in each of the last
four consecutive administrative reviews,
one more than required by our
regulations, and sold in commercial
quantities in all four years. Also, we
preliminarily determine the application
of the antidumping duty order to Viraj
is no longer warranted for the following
reasons: (i) the company had zero or de
minimis margins for a period of at least
three years; (ii) the company has agreed
to its immediate reinstatement in the
order if the Department finds it has
resumed making sales at less than NV
and (iii) the continued application of
the order is not otherwise necessary to
offset dumping.

Therefore, we preliminarily determine
that Viraj qualifies for revocation of the
order on certain forged stainless steel
flanges from India pursuant to 19 CFR
351.222(b)(2), and that the order with
respect to Viraj Forgings, Ltd. should be
revoked.

If these preliminary findings are
followed in our final results of review,
we will revoke the order in part with
respect to certain forged stainless steel
flanges from India produced and
exported by Viraj Forgings, Ltd. In
accordance with 19 CFR 351.222(f)(3),
we will terminate the suspension of
liquidation for certain forged stainless
steel flanges from India produced and
exported by Viraj Forgings, Ltd. that
were entered, or withdrawn from
warehouse for consumption, on or after
February 1, 2004, and will instruct U.S.
Customs and Border Protection
(Customs) to refund any cash deposits
for such entries.

Normal Value Comparisons

To determine whether sales of subject
merchandise to the United States by
Echjay and Viraj were made at less than
NV, we compared the export price or
constructed export price, as appropriate,
to the NV, as described in the “Export
Price and Constructed Export Price” and
“Normal Value” sections of this notice,
below. In accordance with section
777A(d)(2) of the Tariff Act, we
calculated monthly weighted—average
prices for NV and compared these to the
prices of individual export price (EP) or
constructed export price (CEP)
transactions.

Product Comparisons

In accordance with section 771(16) of
the Tariff Act, we considered all
products described by the Scope of the
Antidumping Duty Order section,
above, which were produced and sold
by Echjay and Viraj in the home market,
to be foreign like products for purposes
of determining appropriate comparisons
to U.S. sales. Where there were no sales
of identical merchandise in the home
market to compare to U.S. sales, we
compared U.S. sales to the next most
similar foreign like product on the basis
of the characteristics and reporting
instructions listed in the Department’s
questionnaire. Where there were no
sales of identical or similar merchandise
in the home market suitable for
comparing to U.S. sales, we compared
these sales to constructed value (CV),
pursuant to section 773(a)(4) of the
Tariff Act.

During the course of this review both
respondents requested that the
Department modify the model match
characteristics used in comparing U.S.
and home market sales. Echjay asked
that a new characteristic be added to
capture the flanges’ thickness, while
Viraj proposed a new variable be added
to differentiate between custom—ordered
and standard flanges. However, the
Department believes the existing model
match methodology captures those
physical characteristics which impact
directly on the cost and price of these
products. Viraj’s custom—made products
vary only minutely from its standard
products, while Echjay’s request for a
separate thickness category is
unnecessary because the differing wall
thicknesses are necessarily captured by
basing our comparisons on weight.
Accordingly, we have not altered our
model match criteria for this review.

Export Price and Constructed Export
Price

In accordance with section 772(a) of
the Tariff Act, EP is defined as the price

at which the subject merchandise is first
sold (or agreed to be sold) before the
date of importation by the producer or
exporter of the subject merchandise
outside of the United States to an
unaffiliated purchaser in the United
States, or to an unaffiliated purchaser
for exportation to the United States. In
accordance with section 772(b) of the
Tariff Act, CEP is the price at which the
subject merchandise is first sold (or
agreed to be sold) in the United States
before or after the date of importation by
or for the account of the producer or
exporter of such merchandise or by a
seller affiliated with the producer or
exporter, to a purchaser not affiliated
with the producer or exporter, as
adjusted under subsections (c) and (d).

For sales of both respondents in the
United States, we used EP in accordance
with section 772(a) of the Tariff Act in
those instances where the merchandise
was sold directly to the first unaffiliated
purchaser prior to importation, and CEP
was not otherwise warranted based on
the facts of record. For both Echjay and
Viraj, we also used CEP in accordance
with section 772(b) for those sales made
through their respective U.S. affiliates,
Echjay USA, Inc. and Viraj USA, Inc.

We calculated EP and CEP, as
appropriate, based on the prices charged
to the first unaffiliated customer in the
United States. We used the date of
invoice as the date of sale. We based EP
on the packed C&F, CIF duty paid, FOB,
or ex—dock duty paid prices to the first
unaffiliated purchasers in the United
States. We made deductions for
movement expenses in accordance with
section 772(c)(2)(A) of the Tariff Act,
including: foreign inland freight, foreign
brokerage and handling, ocean freight,
and marine insurance.

For CEP we also deducted those
selling expenses incurred in selling the
subject merchandise in the United
States, including direct selling expenses
(e.g., bank commissions and charges,
documentation fees, etc.), and imputed
credit. In accordance with section
772(d)(3) of the Tariff Act, we deducted
an amount for profit allocated to the
expenses deducted pursuant to sections
772(d)(1) and (2) of the Tariff Act.

Duty Drawback

Section 772(c)(1)(B) of the Tariff Act
provides that EP or CEP shall be
increased by ““the amount of any import
duties imposed by the country of
exportation which have been rebated, or
which have not been collected, by
reason of the exportation of the subject
merchandise to the United States.” The
Department determines that an
adjustment to U.S. price for claimed
duty drawback is appropriate when a
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company can demonstrate that there is
(i) a sufficient link between the import
duty and the rebate, and (ii) sufficient
imports of the imported material inputs
to account for the duty drawback
received for the export of the
manufactured product (the so—called
“two—prong test”’). See Rajinder Pipes,
Ltd. v. United States, 70 F. Supp. 2d
1350, 1358 (Ct. Int’l Trade 1999); see
also Viraj Group, Ltd. v. United States,
162 F. Supp. 2d 656 (Ct. Int’l Trade
2001) (Commerce’s rejection of claimed
adjustments to either price or cost for
Indian duty drawback sustained;
remanded on other grounds).

Echjay claimed it received Duty
Entitlement Pass Book (DEPB)
certificates from the Indian government
which it books in an “Export Incentives
Ledger” See Echjay’s June 2, 2004,
Section C response at Annexure H.
According to Echjay, these DEPB
certificates, awarded based on the FOB
value of the finished goods, are
intended to offset import duties on raw
materials, “and also to nullify the
incidence of interest rates higher than
international rates, high indigenous cost
of electricity and fuels, and local taxes
which are built into the cost of locally
produced and sold steel.” Id. Echjay
stated it ““sold” all of its DEPB
certificates during the POR. See Echjay’s
November 1, 2004, Supplemental
Response at page 8.

Viraj claimed it received DEPB
certificates to offset the Indian customs
duties otherwise payable on imported
raw materials. See Viraj’s June 2, 2004
Section C, response at C-26. In a
supplemental response, Viraj stated it
has either used DEPB Licenses for self—
import of raw material or given such
DEPB Licenses to Viraj Alloys, Ltd.
(VAL), an affiliated steel producer. Viraj
further claimed VAL used the licenses
for importing stainless steel scrap and
assorted alloys used in manufacturing
stainless steel billets. See Viraj’s
October 29, 2004, Supplemental
Response at 9.

The Department finds that Echjay and
Viraj have not provided substantial
evidence on the record to meet the
requirement of the first prong of the
two—prong test, to wit, to establish the
necessary link between the import duty
and the reported rebate for duty
drawback. While both respondents
indicated they received duty drawback
in the form of certificates issued by the
Government of India, they have failed to
establish the necessary direct link
between the import duty paid, and the
rebate given by the Government of
India. Echjay’s response makes clear
that much of the DEPB certificate
program has no bearing on home market

import duties of any kind. Moreover,
Viraj acknowledges it did not use all its
DEPB certificates to claim a rebate on
the inputs used to manufacture subject
stainless steel flanges but, rather,
transferred some of them to VAL to
import scrap and alloys for the
manufacture of raw steel. Finally, we
note the value of the DEPB certificates
is calculated based upon the FOB prices
of the finished goods, as exported. All
these factors demonstrate clearly that
there is no direct link between these
certificates, and the companies’ own
imports of inputs, and the eventual
production of finished goods for export.
Therefore, the Department is denying a
duty drawback credit for the
preliminary results of this review.
Normal Value

A. Viability

In order to determine whether there is
sufficient volume of sales in the home
market to serve as a viable basis for
calculating NV (i.e., the aggregate
volume of home market sales of the
foreign like product during the POR is
equal to or greater than five percent of
the aggregate volume of U.S. sales of
subject merchandise during the POR),
for each respondent we compared the
volume of home market sales of the
foreign like product to the volume of
U.S. sales of the subject merchandise.
We found no reason to determine that
quantity was not the appropriate basis
for these comparisons, so value was not
used. See section 773(a)(1)(C) of the
Tariff Act and 19 CFR 351.404(b)(2).
Therefore, for both respondents we
based NV on home market sales to
unaffiliated purchasers made in the
usual quantities and in the ordinary
course of trade.

We based our comparisons of the
volume of U.S. sales to the volume of
home market and third country sales on
reported stainless steel flange weight,
rather than on number of pieces. The
record demonstrates that there can be
large differences between the weight
(and corresponding cost and price) of
stainless steel flanges based on relative
sizes, so comparisons of aggregate data
would be distorted for these products if
volume comparisons were based on the
number of pieces.

B. Cost of Production Analysis

In the most-recently completed
segment of this proceeding, the
Department disregarded certain Viraj
sales made in the home market at less
than its cost of production. See Certain
Forged Stainless Steel Flanges From
India; Preliminary Results and Partial
Rescission of Antidumping Duty

Administrative Review, 68 FR 63758
(November 10, 2003) (unchanged for
final, 69 FR 10409, March 5, 2004).
Accordingly, in the instant review the
Department determined it had
reasonable grounds to believe or suspect
that Viraj made sales in the home
market at prices below the cost of
producing the merchandise in this
review. See section 773(b)(2)(A)(ii) of
the Tariff Act. As a result, we solicited
information on Viraj’s cost of
production to determine if Viraj had
made below—cost home market sales in
this review.

C. Calculation of Cost of Production

In accordance with section 773(b)(3)
of the Tariff Act we calculated cost of
production (COP) based on the sum of
Viraj’s cost of materials and fabrication
of the foreign like product, adding
amounts for home market selling,
general and administrative expenses
(SG&A), interest expenses and packing
costs. The Department relied on the
COP data submitted by Viraj in its
original and supplemental cost
questionnaire responses for these
calculations.

D. Test of Home Market Prices

We compared the weighted—average
COP for Viraj’s home market sales of the
foreign like product as required under
section 773(b) of the Tariff Act in order
to determine whether these sales were
made at prices below the COP. In
determining whether to disregard home
market sales at prices less than COP, we
examined whether: (i) Such sales were
made in substantial quantities within an
extended period of time, and (ii) at
prices which permitted the recovery of
all costs within a reasonable period of
time, in accordance with sections
773(b)(1)(A) and (B) of the Tariff Act.
We compared COP to home market
prices, less any applicable movement
charges and direct selling expenses.

E. Results of the Cost Test

Pursuant to section 773(b)(2)(C) of the
Tariff Act, when less than 20 percent of
a respondent’s sales of a given product
were at prices less than COP we did not
disregard any such sales because they
were not made in substantial quantities
within an extended period of time.
When 20 percent or more of a
respondent’s sales of a given product
during the POR were at prices less than
COP we disregarded the below—cost
sales because they were made in
substantial quantities within an
extended period of time, pursuant to
section 773(b)(2)(D) of the Tariff Act.
See Viraj Preliminary Analysis
Memorandum, dated February 28, 2005.
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Based on this test, we disregarded
below—cost sales made during the POR
by Viraj.

Price-to-Price Comparisons

For Echjay and Viraj, we compared
U.S. sales with contemporaneous sales
of the foreign like product in India. As
noted, we considered stainless steel
flanges identical based on the following
five criteria: grade, type, size, pressure
rating, and finish. We used a 20 percent
difference—in-merchandise (difmer) cost
deviation cap as the maximum
difference in cost allowable for similar
merchandise, which we calculated as
the absolute value of the difference
between the U.S. and comparison
market variable costs of manufacturing
divided by the total cost of
manufacturing of the U.S. product. For
both respondents, we also made
adjustments for differences in packing
costs between the two markets and for
movement expenses in accordance with
sections 773(a)(6)(A) and (B) of the
Tariff Act. Finally, we adjusted for
differences in the circumstances of sale
(COS) pursuant to section
773(a)(6)(C)(iii) of the Tariff Act and 19
CFR 351.410. For comparisons to EP, we
made COS adjustments by deducting
home market direct selling expenses
and adding U.S. direct selling expenses.
Finally, for Echjay, we also made
adjustments in accordance with 19 CFR
351.410(e) for indirect selling expenses
incurred in the home market or United
States where commissions were granted
on sales in one market but not in the
other (the “commission offset’).

Constructed Value

In accordance with section 773(a)(4)
of the Tariff Act, we based NV on CV
if we were unable to find a
contemporaneous comparison market
match for the U.S. sale. We calculated
CV based on the cost of materials and
fabrication employed in producing the
subject merchandise, SG&A, and profit.
In accordance with 772(e)(2)(A) of the
Tariff Act, we based SG&A expenses
and profit on the amounts incurred and
realized by the respondent in
connection with the production and sale
of the foreign like product in the
ordinary course of trade for
consumption in the foreign country. For
selling expenses, we used the weighted—
average comparison market selling
expenses. Where appropriate, we made
COS adjustments to CV in accordance
with section 773(a)(8) of the Tariff Act
and 19 CFR 351.410. For comparisons to
EP, we made COS adjustments by
deducting home market direct selling
expenses and adding U.S. direct selling
expenses. For Echjay, we also made

adjustments for home market indirect
selling expenses to offset commissions
in EP comparisons.

Level of Trade

In accordance with section
773(a)(1)(B)(i) of the Tariff Act, to the
extent practicable, we determine NV
based on sales in the home market at the
same level of trade (LOT) as EP or the
CEP. The NV LOT is that of the starting—
price sales in the home market or, when
NV is based on CV, that of the sales
from which we derive SG&A expenses
and profit. For CEP it is the level of the
constructed sale from the exporter to an
affiliated importer after the deductions
required under section 772(d) of the
Tariff Act.

To determine whether NV sales are at
a different LOT than EP or CEP, we
examine stages in the marketing process
and selling functions along the chain of
distribution between the producer and
the unaffiliated customer. If the
comparison—market sales are at a
different LOT and the difference affects
price comparability, as manifested in a
pattern of consistent price differences
between the sales on which NV is based
and comparison—-market sales at the
LOT of the export transaction, we make
a LOT adjustment under section
773(a)(7)(A) of the Tariff Act. Finally,
for CEP sales, if the NV level is more
remote from the factory than the CEP
level and there is no basis for
determining whether the difference in
the levels between NV and CEP affects
price comparability, we adjust NV
under section 773(a)(7)(B) of the Tariff
Act (the CEP-offset provision). See
Final Determination of Sales at Less
Than Fair Value: Certain Cut-to-Length
Carbon Steel Plate from South Africa,
62 FR 61731, 61732—-33 (November 19,
1997).

In implementing these principles in
this review, we obtained information
from Echjay and Viraj about the
marketing stages involved in their U.S.
and home market sales, including a
description of the selling activities in
the respective markets. In identifying
levels of trade for CEP we considered
only the selling activities reflected in
the price after the deduction of expenses
and profit under section 772(d) of the
Tariff Act. See Micron Technology v.
United States, 243 F.3d 1301, 1314 (Fed.
Cir. 2001). Generally, if the reported
levels of trade are the same in the home
and U.S. markets, the functions and
activities of the seller should be similar.
Conversely, if a party reports differences
in levels of trade the functions and
activities should be dissimilar.

Echjay and Viraj both reported one
channel of distribution and one LOT in

the home market contending that home
market sales to distributors and
wholesalers were made at the same level
of trade, and involved the same selling
activities. See Viraj’s May 4, 2004,
Section A response at 11 (Viraj Section
A Response); see also, Echjay’s May 11,
2004, Section A response at 8-9 (Echjay
Section A Response). In fact, for both
respondents all merchandise was sold
in the home market on ex works terms.
See, e.g., Echjay’s June 2, 2004, Section
B Response at 7 and Viraj’s June 2, 2004,
Section B response, at 14. After
examining the record evidence provided
by both companies, we preliminarily
determine that for Echjay and Viraj, a
single LOT exists in the home market.

Echjay and Viraj further contended
they provided substantially the same
level of customer support on their U.S.
EP sales as they provided on their home
market sales to distributors or
wholesalers. For both companies this
included customer contact, order
processing, arranging customer pick—up
at the mill, invoicing, and processing
payments. The Department has
determined that we will find sales to be
at the same LOT when the selling
functions performed for each customer
class are sufficiently similar. See 19 CFR
351.412 (c)(2). We found the selling
functions to be virtually identical for
home market sales to distributors and
wholesalers. We also found Echjay and
Viraj performed virtually the same level
of customer support services on their
U.S. EP sales as they did on their home
market sales. See Echjay Section A
Response and Viraj Section A Response,
op. cit.. Therefore, for Echjay and Viraj,
we preliminarily find that a single LOT
exists for these companies’ EP sales
which is on the same LOT as sales in
the home market.

As to CEP sales, in its Section A
Response Echjay indicated its U.S.
subsidiary, Echjay USA, Inc., performed
no selling activities or services beyond
notifying the final customer of the
merchandise’s arrival at the U.S. port;
customers were responsible for
arranging shipment and Customs
clearance at their own expense. See
Echjay Section A Response at 9. Echjay
further asserts “[f]or all our sales, both
to our US market as well as our [h]ome
market, the functions and services
provided by us remain the same and
hence the sales are at the same level of
trade.” Similarly, although Viraj sells
through a U.S. affiliate, Viraj USA, Inc.,
the subject merchandise is shipped
directly to the unaffiliated U.S.
customer. Viraj notes it is “claiming no
CEP offset in calculation of normal
value.” Viraj Section A Response at 14
(original emphasis).
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The record evidence supports a
finding that in both markets and in all
channels of distribution, Echjay and
Viraj perform essentially the same level
of services. These include order
processing, packing, shipping and
invoicing of sales, and processing of
payments. Based on our analysis of the
selling functions performed on EP and
CEP sales in the United States, and sales
in the home market, we determine that
the EP and CEP and the starting price of
home market sales represent the same
stage in the marketing process, and are
thus at the same LOT. Accordingly, we
preliminarily find that no level of trade
adjustment or CEP offset is appropriate
for either Echjay or Viraj.

Currency Conversions

We made currency conversions into
U.S. dollars in accordance with section
773(a) of the Tariff Act, based on the
exchange rates in effect on the dates of
the U.S. sales, as certified by the Federal
Reserve Bank.

Preliminary Results of Review

As a result of our review we
preliminarily find the following
weighted—average dumping margins
exist for the period February 1, 2003,
through January 31, 2004:

Manufacturer/Exporter (r':gerlé%iﬁt)
Echjay Forgings, Ltd. ............... 0.03
Viraj Forgings, Ltd. .................. 0.01

The Department will disclose
calculations performed within five days
of the date of publication of this notice
in accordance with 19 CFR 351.224(b).
An interested party may request a
hearing within 30 days of publication.
See CFR 351.310(c). Any hearing, if
requested, will be held 37 days after the
date of publication, or the first business
day thereafter, unless the Department
alters the date per 19 CFR 351.310(d).

Interested parties may submit case
briefs or written comments no later than
30 days after the date of publication of
these preliminary results of review.
Rebuttal briefs and rebuttals to written
comments, limited to issues raised in
the case briefs and comments, may be
filed no later than 35 days after the date
of publication of this notice. Parties who
submit argument in these proceedings
are requested to submit with the
argument 1) a statement of the issue, 2)
a brief summary of the argument, and
(3) a table of authorities. Further, we
would appreciate it if parties submitting
written comments would provide the
Department with an additional copy of
the public version of any such
comments on diskette. The Department

will issue final results of this
administrative review, including the
results of our analysis of the issues
raised in any such written comments or
at a hearing, within 120 days of
publication of these preliminary results.

Assessment Rates

Upon issuance of the final results of
this review, the Department shall
determine, and the U.S. Customs and
Border Protection (Customs) shall
assess, antidumping duties on all
appropriate entries. In accordance with
19 CFR 351.212(b)(1), we have
calculated importer—specific assessment
rates based on the total amount of
antidumping duties calculated for the
examined sales made during the POR
divided by the total entered value, or
quantity (in kilograms), as appropriate,
of the examined sales. Upon completion
of this review, where the assessment
rate is above de minimis, we shall
instruct Customs to assess duties on all
entries of subject merchandise by that
importer.

Cash Deposit Requirements

The following deposit requirements
will be effective upon completion of the
final results of this administrative
review for all shipments of flanges from
India entered, or withdrawn from
warehouse, for consumption on or after
the publication date of the final results
of this administrative review, as
provided by section 751(a)(1) of the
Tariff Act: (1) the cash deposit rates for
the reviewed companies will be the
rates established in the final results of
administrative review; if the rate for a
particular company is zero or de
minimis, i.e., less than 0.5 percent, no
cash deposit will be required for that
company; (2) for manufacturers or
exporters not covered in this review, but
covered in the original less—than-fair—
value (LTFV) investigation or a previous
review, the cash deposit will continue
to be the most recent rate published in
the final determination or final results
for which the manufacturer or exporter
received a company—specific rate; (3) if
the exporter is not a firm covered in this
review, a prior review or the original
investigation, but the manufacturer is,
the cash deposit rate will be that
established for the most recent period
for that manufacturer of the
merchandise; and (4) if neither the
exporter nor the manufacturer is a firm
covered in this or any previous reviews,
the cash deposit rate will be 162.14
percent, the “all others” rate established
in the LTFV investigation (59 FR 5994,
February 9, 1994). These deposit
requirements, when imposed, shall
remain in effect until publication of the

final results of the next administrative
review.

Notification to Interested Parties

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
351.402(f) to file a certificate regarding
the reimbursement of antidumping
duties prior to liquidation of the
relevant entries during this review
period. Failure to comply with this
requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

We are issuing and publishing this
notice in accordance with sections
751(a)(1) and 777(i)(1) of the Tariff Act.

Dated: February 28, 2005.
Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E5-919 Filed 3-6-05; 8:45 am]|
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-427-818]

Low Enriched Uranium From France:
Preliminary Results of Antidumping
Duty Administrative Review

AGENCY: Import Administration,
International Trade Administration,
U.S. Department of Commerce.

SUMMARY: The Department of Commerce
(the Department) is conducting an
administrative review of the
antidumping duty order on Low
Enriched Uranium (LEU) from France in
response to requests by USEC Inc. and
the United States Enrichment
Corporation (collectively, petitioners)
and by Eurodif, S.A.(Eurodif),
Compagnie Générale Des Matieres
Nucléaires (COGEMA) and COGEMA,
Inc. (collectively, Eurodif/ COGEMA or
the respondent). This review covers
sales of subject merchandise to the
United States during the period of
February 1, 2003, through January 31,
2004.

We have preliminarily determined
that U.S. sales have been made below
normal value (NV). If these preliminary
results are adopted in our final results,
we will instruct U.S. Customs and
Border Protection (CBP) to assess
antidumping duties based on the
difference between the constructed
export price (CEP) and the NV.
Interested parties are invited to
comment on these preliminary results.
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See the Preliminary Results of Review
section of this notice.

EFFECTIVE DATE: March 7, 2005.

FOR FURTHER INFORMATION CONTACT:
Myrna Lobo or Elfi Blum-Page, AD/CVD
Operations, Office 6, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—-2371 or (202) 482—
0197, respectively.

Background

On February 13, 2002, the Department
published the antidumping duty order
on LEU from France in the Federal
Register (67 FR 6680). On February 3,
2004, the Department published a notice
of opportunity to request an
administrative review of this order (69
FR 5125). On February 4, 2004 and
February 26, 2004, respectively, the
Department received timely requests for
review from Eurodif/COGEMA and from
petitioners. On March 26, 2004, we
published a notice initiating an
administrative review of the
antidumping order on LEU from France
covering one respondent, Eurodif/
COGEMA. See Initiation of
Antidumping and Countervailing Duty
Administrative Reviews and Requests
for Revocation in Part, 69 FR 15788
(March 26, 2004).

The Department issued its original
questionnaire, sections A through D, on
April 14, 2004, and received timely
responses. On October 28, 2004, the
Department extended the deadline for
the preliminary results of this
antidumping duty administrative review
until February 28, 2005. See Notice of
Extension of Time Limit for Preliminary
Results of Antidumping Duty
Administrative Review: Low Enriched
Uranium from France, 69 FR 62867
(October 28, 2004).

On October 29, 2004, pursuant to an
allegation filed by petitioners, the
Department initiated an investigation to
determine whether Eurodif/COGEMA’s
purchases of electricity from Electricité
de France (EdF), an affiliated supplier,
during the period of review (POR), were
made at prices below the cost of
production (COP). Consequently, on
November 4, 2004, and on December 23,
2004, the Department issued
questionnaires on the COP of electricity
and received timely, although
incomplete, responses.

On December 14, 2004, the petitioners
filed comments stating that the
respondent’s costs for research and
development (R&D) were under-
reported. The Department is in the
process of reviewing the information

and argument submitted by the
petitioners.

In response to comments filed by
petitioners, on February 10, 2005,
Eurodif/COGEMA filed additional
information. On the same day, the
Department reiterated its request for a
reconciliation of the costs of electricity
from EdF’s Summary Annual and
Unbundled 2003 Financial Statements
to the information in the record which
was used to calculate the per-unit cost
of electricity. See Memorandum to File
from Myrna Lobo, “Second
Antidumping Duty Administrative
Review of Low Enriched Uranium from
France; Team Meeting with Outside
Party,” dated February 16, 2005, on file
in the Central Record Unit, Room B—099
of the Main Commerce Building (CRU).
Eurodif/COGEMA filed two more
submissions on the costs of electricity
on February 15, 2005, and February 18,
2004, respectively. The Department
notified all parties that factual
information would not be accepted after
February 18, 2005, unless requested by
the Department. Parties were also
advised that any submission filed as of
February 22, 2005, would not be
considered for the preliminary results of
review. See Memorandum to File from
Maria MacKay, Program Manager, ‘“‘New
Factual Information Deadline,” dated
February 23, 2005, on file in the CRU.

Period of Review

This review covers the period
February 1, 2003, through January 31,
2004.

Scope of the Order

The product covered by this order is
all low enriched uranium. LEU is
enriched uranium hexafluoride (UF¢)
with a U235 product assay of less than
20 percent that has not been converted
into another chemical form, such as
UO., or fabricated into nuclear fuel
assemblies, regardless of the means by
which the LEU is produced (including
LEU produced through the down-
blending of highly enriched uranium).

Certain merchandise is outside the
scope of this order. Specifically, this
order does not cover enriched uranium
hexafluoride with a U235 assay of 20
percent or greater, also known as highly
enriched uranium. In addition,
fabricated LEU is not covered by the
scope of this order. For purposes of this
order, fabricated uranium is defined as
enriched uranium dioxide (UO,),
whether or not contained in nuclear fuel
rods or assemblies. Natural uranium
concentrates (Us0g) with a U235
concentration of no greater than 0.711
percent and natural uranium
concentrates converted into uranium

hexafluoride with a U235 concentration
of no greater than 0.711 percent are not
covered by the scope of this order.

Also excluded from this order is LEU
owned by a foreign utility end-user and
imported into the United States by or for
such end-user solely for purposes of
conversion by a U.S. fabricator into
uranium dioxide (UO,) and/or
fabrication into fuel assemblies so long
as the uranium dioxide and/or fuel
assemblies deemed to incorporate such
imported LEU (i) remain in the
possession and control of the U.S.
fabricator, the foreign end-user, or their
designed transporter(s) while in U.S.
customs territory, and (ii) are re-
exported within eighteen (18) months of
entry of the LEU for consumption by the
end-user in a nuclear reactor outside the
United States. Such entries must be
accompanied by the certifications of the
importer and end user.

The merchandise subject to this order
is classified in the Harmonized Tariff
Schedule of the United States (HTSUS)
at subheading 2844.20.0020. Subject
merchandise may also enter under
2844.20.0030, 2844.20.0050, and
2844.40.00. Although the HTSUS
subheadings are provided for
convenience and customs purposes, the
written description of the merchandise
is dispositive.

Analysis
Home Market Viability

In accordance with section
773(a)(1)(B) and (C) of the Tariff Act of
1930, as amended (the Act), to
determine whether there was a
sufficient volume of sales in the home
market and/or in third country markets
to serve as a viable basis for calculating
NV, we compared Eurodif/COGEMA’s
volume of home market sales and third
country sales of the foreign like product
to the volume of U.S. sales of the subject
merchandise. Eurodif/COGEMA did not
have any sales in the home market
during the POR. Pursuant to section
773(a)(1)(B) and (C) of the Act and
section 351.404 (b) of the Department’s
regulations, because Eurodif/COGEMA’s
aggregate volume of sales of the foreign
like product both in Japan and Sweden
was greater than five percent of the
aggregate volume of U.S. sales of the
subject merchandise, we determined
that Japan and Sweden are viable
markets. However, due to the
difficulties involved in calculating a
difference-in-merchandise adjustment
for non-identical products, the
Department determined to use
constructed value (CV) as the basis of
NV in this review.
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See Memorandum to Dana
Mermelstein from Elfi Blum-Page and
Myrna Lobo, “Antidumping Duty
Administrative Review of Low Enriched
Uranium (LEU) from France, Market
Viability,” (Viability Memorandum)
dated December 20, 2004, on file in the
CRU.

Fair Value Comparisons

To determine whether sales of LEU
from France were made in the United
States at less-than-fair value (LTFV), we
compared the CEP to CV, as described
in the Constructed Export Price and
Calculation of Normal Value Based On
Constructed Value sections of this
notice. In accordance with section
777A(d)(2) of the Act, we calculated
CEPs and compared them to CV.

We note that during the POR, the
respondent sold LEU in the United
States pursuant to contracts in which
the respondent undertook to
manufacture and deliver LEU for a cash
payment covering only the value of the
enrichment component; for the natural
uranium feedstock component, the
respondent received an amount of
natural uranium equivalent to the
amount used to produce the LEU
shipped (so-called separative work unit
(SWU) 1 contracts). However, the
product manufactured and delivered by
the respondent was LEU. For purposes
of our antidumping analysis, we have
translated prices and costs involved in
SWU contracts to an LEU basis,
increasing those values to account for
the cost of the uranium feedstock
involved. These adjustments are
described in greater detail below.

Constructed Export Price

In accordance with section 772(b) of
the Act, CEP is the price at which the
subject merchandise is first sold (or
agreed to be sold) in the United States
before or after the date of importation by
or for the account of the producer or
exporter of such merchandise, or by a
seller affiliated with the producer or
exporter, to a purchaser not affiliated
with the producer or exporter. During
the POR, Eurodif/COGEMA made sales
to the United States through its U.S.
affiliate, COGEMA Inc., which then
resold the merchandise to unaffiliated
customers. Therefore, Eurodif/ COGEMA
classified all of its export sales of LEU
as CEP sales.

As stated in section 351.401(i) of the
Department’s regulations, the
Department will use the respondent’s
invoice date as the date of sale unless

1A SWU is a unit of measurement of the effort
required to separate the U235 and U238 atoms in
uranium feed in order to create a final product
richer in U235 atoms.

another date better reflects the date
upon which the exporter or producer
establishes the material terms of sale. In
this review, we find that the material
terms of sale are set in the contract
between COGEMA Inc. and the U.S.
customer. Therefore, as in the prior
review, we have used the contract date
as the date of sale. See Notice of Final
Results of Antidumping Duty
Administrative Review: Low Enriched
Uranium From France, 69 FR 46501
(August 3, 2004).

The Department calculated CEP for
Eurodif/COGEMA based on packed
prices to the first unaffiliated customer
in the United States. For all sales, which
involved payments on a SWU basis, we
translated the prices to an LEU basis, as
indicated above, by adding a value for
the uranium feedstock used in the
production of the LEU. This value was
derived from the respondent’s reported
entered value of feed, which was based
on publicly available information used
for customs entry purposes. We made
deductions from the starting price, net
of discounts, for movement expenses
(foreign and U.S. movement, shipment
of sample assays, movement of customer
feed from North America to France,
marine insurance, merchandise
processing and U.S. harbor maintenance
fees, and brokerage) in accordance with
section 772(c)(2) of the Act and section
351.401(e) of the Department’s
regulations. In addition, in accordance
with section 772(d)(1) of the Act, we
also deducted credit expenses and
indirect selling expenses, including
inventory carrying costs, incurred in the
United States and France and associated
with economic activities in the United
States.

Furthermore, in accordance with
sections 772(d)(3) and 772(f) of the Act,
we made a deduction for CEP profit.
The CEP profit rate is normally
calculated on the basis of total revenue
and total expenses related to sales in the
comparison market and the U.S. market.
In this case, we based NV on CV;
therefore, there was no home market
profit from which to derive CEP profit.
Consequently, we based CEP profit on
the total expenses and total revenue
related to Eurodif’s U.S. and third-
country sales of LEU. See Memorandum
to the File from Myrna Lobo and Elfi
Blum-Page, ““Analysis of Eurodif/
COGEMA for the Preliminary Results of
the Second Administrative Review of
Low Enriched Uranium (LEU) from
France,” February 28, 2005 (Prelim
Analysis Memo).

Calculation of Normal Value Based on
Constructed Value

Section 773(a)(4) of the Act provides
that where NV cannot be based on
comparison market sales, NV may be
based on CV. Because of the difficulties
involved in calculating a difference-in-
merchandise adjustment for non-
identical products (see the Home Market
Viability section above), in this review
the Department determined to use CV as
the basis of NV.

Section 773(e) of the Act provides that
CV shall be based on the sum of the
costs of materials and fabrication of the
foreign like product, plus amounts for
selling, general, and administrative
expenses (SG&A), profit, and U.S.
packing costs. In accordance with
section 773(e)(2)(B)(iii) of the Act, we
based general and administrative (G&A)
expenses on amounts derived from
Eurodif’s financial statements. In our
calculation of the interest expense, we
based financial expenses on the
financial statements of COGEMA’s
parent company, AREVA, which
represents the highest level of
consolidation for Eurodif. For selling
expenses, we used information on
indirect selling expenses in third
countries, including Japan, provided in
the questionnaire response. Where
appropriate, we made circumstance of
sale (COS) adjustments to GV, in
accordance with section 773(a)(8) of the
Act and section 351.410 of the
Department’s regulations.

We calculated profit in accordance
with section 773(e)(2)(B)(iii) of the Act
and the Statement of Administrative
Action regarding the Uruguay Round
Agreements Act, H.R. Doc. 103—-316,
103d Cong., 2d Sess. (SAA) 841. A
positive amount for profit must be
included in the CV. There were no
home market sales during the POR, and,
based on our calculations, there is no
positive amount of profit with respect to
third country sales. Thus, we find that
it is appropriate to use a profit rate
based on AREVA'’s front end division.2
AREVA’s front end division’s activities
are similar to Eurodif/COGEMA’s
business operations, and, according to
AREVA'’s annual report, a substantial

2 According to AREVA’s 2003 Annual Report, the
AREVA group operates in every area of the nuclear
fuel cycle. In the Front End of the cycle, it supplies
uranium ore, and converts and enriches the
uranium in order to fabricate the fuel assemblies
that go into the reactor core. Specifically, the Front
End division is in charge of: (1) Uranium ore
exploration, mining, and treatment (concentration);
(2) uranium conversion into a chemical form
suitable for enrichment; (3) uranium 235
enrichment; and (4) fuel fabrication and assembly.
See Eurodif/COGEMA Supplemental Sections A-D
response, dated October 18, 2004, Exhibit A-66 at
page 27.
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percentage of AREVA’s front end
activities were associated with sales
outside the United States. These
similarities lead us to conclude that this
is a reasonable method for calculating
Eurodif’s profit. Therefore, lacking other
alternatives, we used a CV profit rate
based on AREVA'’s front end division.
See Prelim Analysis Memo. The profit
cap under section 773(e)(2)(B)(iii) of the
Act cannot be calculated in this case
because we do not have information
allowing us to calculate the amount
normally realized by exporters or
producers (other than respondent) in
connection with the sale, for
consumption in the foreign country, of
the merchandise in the same general
category.

Electricity is considered a major input
into the production of LEU. Eurodif
obtained electricity from its affiliated
supplier, EAF. On June 9, 2004, the
petitioners alleged that Eurodif
purchased electricity from EdF at prices
less than the affiliated suppliers’ COP
during the POR. After reviewing the
allegation, the Department determined
that petitioners’ major input allegation
provided a reasonable basis on which to
initiate an investigation of Eurodif’s
purchases of electricity from EdF. See
Memorandum from Myrna Lobo and Elfi
Blum-Page, Case Analysts, to Barbara E.
Tillman, Director, Office 6,
“Antidumping Duty Administrative
Review of Low Enriched Uranium from
France, Petitioners’ Allegation of
Purchases of a Major Input From
Electricité de France (EdF), an Affiliated
Party, at Prices Below the Affiliated
Party’s Cost of Production,” dated
October 29, 2004.

Section 773(f)(3) of the Act states that
“fil, in the case of a transaction
between affiliated persons involving the
production by one of such persons of a
major input to the merchandise, the
administering authority has reasonable
grounds to believe or suspect that an
amount represented as the value of such
input is less than the cost of production
of such input, then the administering
authority may determine the value of
the major input on the basis of the
information available regarding such
cost of production, if such cost is greater
than the amount that would be
determined for such input under
paragraph (2).” 3 In applying the major
input rule under § 351.407(b) of the
Department’s regulations, the
Department will normally compare the
transfer price between affiliates to the
market price for the input to ensure that
the transfer price is at least reflective of

3Paragraph 2 of section 773(f) of the Act is the
transactions disregarded rule.

the market price. For major inputs, the
Department then compares the transfer
price and the market price to the COP
to ensure that the transfer price charged
recovers the producer’s costs of
production. As such, we evaluated the
affiliated supplier’s reported electricity
COP.

On November 4, 2004, the Department
solicited information from the
respondent regarding the calculation of
EdF’s COP. On December 23, 2004, we
asked for clarification on the significant
differences between the reported single
average cost figure and the expense
amounts shown in EdF’s annual report.
As we are unable to ascertain the
reconciling differences between the
reported costs and the costs shown in
the annual report, we have adjusted
EdF’s reported cost of producing
electricity by calculating a single
weighted-average cost of producing
electricity for the POR based on the
information from EdF’s annual report.
See Use of Partial Facts Available
section below.

Because the calculated COP for
electricity exceeded the transfer price
Eurodif paid to EdF for the electricity
purchased, we calculated CV based on
the COP of EdF, in accordance with
section 773(f)(3) of the Act. For a full
discussion of the COP of electricity, due
to the proprietary nature of this
information (see Prelim Analysis
Memo).

Use of Partial Facts Available

The Department has determined that
the use of partial facts available is
appropriate for purposes of determining
the preliminary dumping margin for
subject merchandise sold by Eurodif/
COGEMA. Specifically, as indicated
above, the Department has applied
partial facts available to its CV
calculation with respect to electricity, a
major input into the production of LEU
(see Prelim Analysis Memo).

Section 776(a)(2) of the Act provides
that, if an interested party or any other
person (A) withholds information that
has been requested by the administering
authority; (B) fails to provide such
information by the deadlines for the
submission of the information or in the
form and manner requested, subject to
subsections (c)(1) and (e) of section 782
of the Act; (C) significantly impedes a
proceeding under this subtitle; or (D)
provides such information but the
information cannot be verified as
provided in section 782(i) of the Act, the
administering authority shall, subject to
section 782(d) of the Act, use the facts
otherwise available in reaching the
applicable determination under this
title.

As indicated above, on November 4,
2004, the Department issued a
questionnaire, requesting that Eurodif/
COGEMA provide the actual per-unit
cost of its affiliated electricity supplier
and provide worksheets demonstrating
the derivation of this cost from the
affiliated supplier’s cost accounting
system. The Department issued another
questionnaire on December 23, 2004,
requesting that Eurodif/ COGEMA
provide documentary support for the
information already provided and to
reconcile such information to EdF’s
financial statements. The Department’s
detailed questions concerning the
reconciliation of the information
provided are contained in the public
versions of the two major input
questionnaires, which are on file in the
CRU.

As long recognized by the U.S. Court
of International Trade (CIT), the burden
to create a complete and accurate record
is on the respondent, not on the
Department. See Pistachio Group of the
Association Food Industries v. United
States, 671 F. Supp. 31, 39—40 (CIT
1987). In its narrative response to the
Department’s second questionnaire,
dated January 19, 2005, the respondent
indicated that this is an unusually
pressing and challenging time for EdF’s
financial department and that EdF is in
the process of closing its year-end books
and preparing its annual financial
statements. In addition, respondent
claimed that EdF staff was responding
to numerous projects at the discretion of
its new management and was also
preparing for a public offering of the
company’s capital. Eurodif/COGEMA
repeatedly stated that EAF would
provide any further information at
verification.

Eurodif/COGEMA submitted
additional information on February 10,
2005, and a partial cost reconciliation
on February 15, 2005, which the
Department determined to be
insufficient. On February 18, 2005,
Eurodif/COGEMA filed additional
information pertaining to EdF’s cost
reconciliation, which the Department
still considered to be insufficient. At
that point, due to the imminent
preliminary results of review, the
Department notified all parties that no
new information would be accepted
unless requested by the Department,
and that any submission filed as of
February 22, 2005, would not be
considered for these preliminary results.
The Department also indicated that it
would solicit more information from
respondent regarding EdF’s COP after
the issuance of the preliminary results
and that it would revisit the electricity
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cost calculation in computing the CV for
the final results of this review.

Consequently, for these preliminary
results, the Department has determined
that Eurodif/COGEMA has not
cooperated to the best of its ability in
responding to the Department’s request
for information. In accordance with
section 776(a)(2)(A) and (B) of the Act,
we are applying partial facts otherwise
available in calculating Eurodif/
COGEMA'’s dumping margin. As facts
available, the Department has used a
COP for electricity calculated on the
basis of EdF’s 2003 financial statements.
See Prelim Analysis Memo.

Level of Trade

In accordance with section
773(a)(1)(B)(i) of the Act, to the extent
practicable, we determined NV based on
sales in the comparison market at the
same level of trade (LOT) as the U.S.
sales. See section 351.412(c)(1)(ii) of the
Department’s regulations. The LOT of
the sales on which NV is based is the
level of the starting-price sale in the
comparison market; when NV is based
on CV, the LOT is the level of the sales
from which we derive SG&A and profit.
For CEP, the U.S. LOT is the level of the
constructed sale from the exporter to the
importer. See § 351.412 of the
Department’s regulations.

Generally, to determine whether the
sales on which NV is based are at a
different LOT than the CEP sales, we
examine stages in the marketing process
and selling functions along the chain of
distribution between the producer and
the unaffiliated customer. If the
comparison market sales are at a
different LOT, and the difference affects
price comparability, as manifested in a
pattern of consistent price differences
between the sales on which NV is based
and the comparison market sales at the
LOT of the export transaction, we make
an LOT adjustment under section
773(a)(7)(A) of the Act. For CEP sales, if
the NV level is more remote from the
factory than the CEP level and there is
no basis for determining whether the
difference in the levels between NV and
CEP affects price comparability, we
adjust NV under section 773(a)(7)(B) of
the Act (the CEP offset provision). See
Final Determination of Sales at Less
Than Fair Value: Greenhouse Tomatoes
From Canada, 67 FR 8781 (February 26,
2002); see also Notice of Final
Determination of Sales at Less than Fair
Value: Certain Cut-to-Length Carbon
Steel Plate from South Africa, 62 FR
61731 (November 19, 1997). For CEP
sales, we consider only the selling
activities reflected in the price after the
deduction of certain expenses and CEP
profit under section 772(d) of the Act.

See Micron Technology Inc. v. United
States, 243 F.3d 1301, 1314-1315 (Fed.
Cir. 2001). We expect that, if the
claimed LOTs are the same, the
functions and activities of the seller
should be similar. Conversely, if a party
claims that the LOTs are different for
different groups of sales, the functions
and activities of the seller should be
dissimilar. See Porcelain-on-Steel
Cookware from Mexico: Final Results of
Administrative Review, 65 FR 30068
(May 10, 2000).

In the current review, Eurodif/
COGEMA provided information about
the marketing stages involved in the
reported U.S. sales, as well as in the
home market and in third countries,
including a description of the selling
activities performed by the respondent
for each channel of distribution. Given
that all U.S. sales were CEP sales, we
considered only the selling activities
reflected in the price after the deduction
of expenses and profit under section
772(d) of the Act.

In the U.S. market, the respondent
sells to utility customers through one
channel of distribution. After deducting
expenses associated with the selling
activities reflected in the price under
section 772(d) of the Act (i.e., the
expenses of COGEMA Inc.), we
examined the remaining selling
expenses which were associated with
such activities as strategic planning and
marketing, customer sales contact,
production planning and evaluation,
contract administration, pricing, and
quality assurance. These expenses were
provided through one U.S. channel of
distribution. Therefore, we found all
U.S. sales to be made at a single LOT.

Because Eurodif/COGEMA had sales
to third countries during the POR, we
based our LOT analysis on Eurodif/
COGEMA'’s third country sales. For such
sales, the evidence on the record
indicates that eight of the 13 categories
of selling functions Eurodif performs are
at the same level of activity, and five are
performed at differing levels of activity,
compared to sales to the United States.*
Accordingly, we find that Eurodif
generally performs the same kinds of
selling functions and, in most cases, at
the same level of intensity in both
markets, the United States and third
countries. Therefore, we preliminarily
determine that Eurodif/COGEMA’s sales
to the United States and to third
countries are made at the same LOT.
Accordingly, we have made no LOT
adjustment or CEP offset in our margin
calculation program for these

4 See Eurodif/COGEMA'’s Section A questionnaire
response dated May 18, 2004, at page A—20 to A—
25 and Exhibit A—4.

preliminary results. For a more detailed
discussion, see Prelim Analysis Memo.

Currency Conversion

We made currency conversions
pursuant to section 351.415 of the
Department’s regulations based on rates
certified by the Federal Reserve Bank.

Preliminary Results of Review

We preliminarily determine that the
following dumping margin exists:

Manufacturer/exporter (F':/é?(r;%irr]‘t)
Eurodif COGEMA .........ccccevnnee. 21.71

Public Comment

Pursuant to section 351.224(b) of the
Department’s regulations, the
Department will disclose to parties to
the proceeding any calculations
performed in connection with these
preliminary results within five days
after the date of publication of this
notice. Pursuant to section 351.309 of
the Department’s regulations, interested
parties may submit written comments in
response to these preliminary results.
Unless extended by the Department,
case briefs are to be submitted within 30
days after the date of publication of this
notice, and rebuttal briefs, limited to
arguments raised in case briefs, are to be
submitted no later than five days after
the time limit for filing case briefs.
Parties who submit arguments in this
proceeding are requested to submit with
the argument: (1) A statement of the
issues, and (2) a brief summary of the
argument. Case and rebuttal briefs must
be served on interested parties in
accordance with section 351.303(f) of
the Department’s regulations.

Also, pursuant to section 351.310 (c)
of the Department’s regulations, within
30 days of the date of publication of this
notice, interested parties may request a
public hearing on arguments to be
raised in the case and rebuttal briefs.
Unless the Secretary specifies
otherwise, the hearing, if requested, will
be held two days after the date for
submission of rebuttal briefs. Parties
will be notified of the time and location.

The Department will publish the final
results of this administrative review,
including the results of its analysis of
issues raised in any case or rebuttal
brief, no later than 120 days after
publication of these preliminary results,
unless extended. See section 351.213(h)
of the Department’s regulations.

Duty Assessment

The Department shall determine, and
CBP shall assess, antidumping duties on
all appropriate entries. Pursuant to



10962

Federal Register/Vol. 70, No. 43/Monday, March 7, 2005/ Notices

section 351.212(b) of the Department’s
regulations, the Department calculates
an assessment rate for each importer of
the subject merchandise for each
respondent. The Department will issue
appropriate assessment instructions
directly to CBP within 15 days of
publication of the final results of
review.

Cash Deposit Requirements

The following cash deposit rates will
be effective with respect to all
shipments of LEU from France entered,
or withdrawn from warehouse, for
consumption on or after the publication
date of the final results, as provided for
by section 751(a)(1) of the Act: (1) For
Eurodif/COGEMA, the cash deposit rate
will be the rate established in the final
results of this review; (2) for previously
reviewed or investigated companies not
listed above, the cash deposit rate will
be the company-specific rate established
for the most recent period; (3) if the
exporter is not a firm covered in this
review, a prior review, or the LTFV
investigation, but the manufacturer is,
the cash deposit rate will be the rate
established for the most recent period
for the manufacturer of the subject
merchandise; and (4) if neither the
exporter nor the manufacturer is a firm
covered by this review, a prior review,
or the LTFV investigation, the cash
deposit rate shall be the all other rate
established in the LTFV investigation,
which is 19.95 percent. See Notice of
Amended Final Determination of Sales
at Less Than Fair Value and
Antidumping Duty Order: Low Enriched
Uranium fro France, 67 FR 6680
(February 13, 2002). These deposit rates,
when imposed, shall remain in effect
until publication of the final results of
the next administrative review.

Notification to Importers

This notice serves as a preliminary
reminder to importers of their
responsibility under section 351.402(f)
of the Department’s regulations to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during this review period. Failure to
comply with this requirement could
result in the Secretary’s presumption
that reimbursement of antidumping
duties occurred and the subsequent
assessment of double antidumping
duties.

This administrative review and notice
are issued and published in accordance
with sections 751(a)(1) and 777(i)(1) of
the Act.

Dated: February 28, 2005.
Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E5-920 Filed 3—4—05; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-580-825]

Oil Country Tubular Goods From
Korea: Extension of Time Limit for
Preliminary Results of Antidumping
Duty Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: March 7, 2005.

FOR FURTHER INFORMATION CONTACT: ]eff
Boord or Nicholas Czajkowski, AD/CVD
Operations, Office 6, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—-6345 or (202) 482—
1395, respectively.

Background

On August 31, 2004, the Department
of Commerce (the Department) received
timely requests to conduct an
administrative review of the
antidumping duty order on oil country
tubular goods from Korea. On
September 22, 2004, the Department
published a notice of initiation of this
administrative review, covering the
period of August 1, 2003, through July
31, 2004 (69 FR 56745). The preliminary
results are currently due no later than
May 3, 2005.

Extension of Time Limits for
Preliminary Results

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (the Act), requires
the Department to complete the
preliminary results of an administrative
review within 245 days after the last day
of the anniversary month of an order for
which a review is requested. However,
if it is not practicable to complete the
review within these time periods,
section 751(a)(3)(A) of the Act allows
the Department to extend the time limit
for the preliminary results to a
maximum of 365 days after the last day
of the anniversary month of an order for
which a review is requested.

We are currently analyzing a number
of complex issues with respect to the
basis for normal value which must be
addressed prior to the issuance of the
preliminary results. Specifically, our

analysis of input cost issues and
comparison market issues requires
additional time and makes it
impracticable to complete the
preliminary results of this review within
the originally anticipated time limit.
Accordingly, the Department is
extending the time limit for completion
of the preliminary results of this
administrative review until no later than
August 31, 2005, which is 365 days
from the last day of the anniversary
month. We intend to issue the final
results no later than 120 days after
publication of the preliminary results
notice.

Barbara E. Tillman,

Acting Deputy Assistant Secretary for Import
Administration.

[FR Doc. E5-923 Filed 3—-4-05; 8:45 am]|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-504]

Petroleum Wax Candles From the
People’s Republic of China: Initiation
of Anticircumvention Inquiries of
Antidumping Duty Order

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Initiation of
Anticircumvention Inquiries of
Antidumping Duty Order: Petroleum
Wax Candles from the People’s Republic
of China.

SUMMARY: In response to a request from
the National Candle Association
(“NCA” or “Petitioners”), the
Department of Commerce (“the
Department”) is initiating an
anticircumvention inquiry pursuant to
section 781(c) of the Tariff Act of 1930,
as amended, (“the Act”) to determine
whether mixed wax candles composed
of petroleum wax and varying amounts
of either palm or vegetable—based waxes
have been subject to a minor alteration
such that the addition of the non—
petroleum content to these candles
results in products that are ““altered in
form or appearance in minor respects”’
from the subject merchandise that these
mixed wax petroleum candles can be
considered subject to the antidumping
duty order on petroleum wax candles
from the People’s Republic of China
(“PRC”’) under the minor alterations
provision. See Notice of Antidumping
Duty Order: Petroleum Wax Candles
from the People’s Republic of China, 51
FR 30686 (August 28, 1986) (“‘Order”).
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In addition, in response to a request
from the NCA, the Department is also
initiating an anticircumvention inquiry
pursuant to section 781(d) of the Act to
determine whether mixed wax candles
composed of petroleum wax and
varying amounts of either palm or
vegetable—based waxes are later—
developed products that can be
considered subject to the antidumping
duty order on petroleum wax candles
from the PRC under the later—developed
merchandise provision.

EFFECTIVE DATE: March 7, 2005.

FOR FURTHER INFORMATION CONTACT: Alex
Villanueva, Julia Hancock, or Nicole
Bankhead, AD/CVD Operations, Office
9, Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
DC, 20230; telephone: (202) 482-3208,
(202) 482—1394, and (202) 482—9068,
respectively.

SUPPLEMENTARY INFORMATION:
Background

On October 8, 2004, Petitioners
requested that the Department conduct
an anticircumvention inquiry pursuant
to section 781(d) of the Act to determine
whether candles containing palm or
vegetable—based waxes as the majority
ingredient and exported to the United
States are circumventing the
antidumping duty order on petroleum
wax candles from the PRC.

On October 12, 2004, Petitioners
requested that the Department conduct
an anticircumvention inquiry pursuant
to section 781(c) of the Act to determine
whether candles containing palm or
vegetable—based waxes and exported to
the United States are circumventing the
antidumping duty order on petroleum
wax candles from the PRC.

On November 15, 2004, the Candle
Corporation of America (“CCA”), a
domestic producer, submitted
comments in opposition to Petitioners’
request that the Department initiate this
anticircumvention inquiry. On
November 15, 2004, the Department
extended the deadline by three weeks
for initiating the later—developed
merchandise anticircumvention inquiry
from November 22, 2004, to December
13, 2004. In addition, on November 15,
2004, the Department extended by three
weeks the deadline for initiating the
minor alterations anticircumvention
inquiry, from November 26, 2004, to
December 17, 2004.

On November 16, 2004, Russ Berrie &
Company, Inc. (“Russ Berrie”’), a
domestic importer, submitted comments
in opposition to Petitioners’ request that

the Department initiate an
anticircumvention inquiry.

On December 2, 2004, J.C. Penney
Company, Inc., Target Corporation, the
National Retail Federation, the MVP
Group, the Candle Company, and the
World at Large, hereinafter collectively
known as the Coalition for Free Trade
in Candles (“CFTC”), which represents
these domestic importers, submitted
comments in opposition to Petitioners’
request that the Department initiate an
anticircumvention inquiry.

On December 6, 2004, Fine Arts
Marketing, Inc.; HomeScents, Inc.; Lava
Enterprises Inc.; Makebest Industries,
Ltd.; Silk Road Gifts, Inc.; Tag Trade
Associates Group, Ltd. and Zodax, Inc.,
hereinafter collectively referred to as the
“Tuttle Importers,” submitted
comments in these domestic importers’
opposition to Petitioners’ request that
the Department initiate an
anticircumvention inquiry.

On December 9, 2004, Petitioners
submitted rebuttal comments to the
Department in response to comments
made by those parties opposing
Petitioners’ request for the initiation of
an anticircumvention inquiry.

On December 10, 2004, Pier 1 Imports
(U.S.), Inc. (“Pier 1”), a domestic
importer, submitted comments in
opposition to Petitioners’ request that
the Department initiate an
anticircumvention inquiry.

On December 13, 2004, the
Department extended the later—
developed merchandise
anticircumvention initiation deadline
because additional information was
needed for the Department to make a
decision within the established time
limits to initiate an anticircumvention
inquiry. The deadline for initiating the
later—developed merchandise
anticircumvention inquiry was
extended by sixty days from December
13, 2004, to February 11, 2005. Also on
December 13, 2004, the Department
issued a supplemental questionnaire to
Petitioners regarding several areas in the
later—developed merchandise
anticircumvention request that needed
further clarification.

In addition, on December 13, 2004,
the Department extended the minor
alterations anticircumvention initiation
deadline a second time because
additional information was needed
Department to make a decision within
the established time limits to initiate an
anticircumvention inquiry. The
deadline for initiating the minor
alterations anticircumvention inquiry
was extended by sixty days from
December 17, 2004, to February 15,
2005. Also, on December 13, 2004, the
Department issued a supplemental

questionnaire to Petitioners addressing
several areas in the minor alterations
anticircumvention request that needed
further clarification.

On December 17, 2004, Petitioners
requested an extension of three weeks to
respond to the Department’s
supplemental questionnaires. On
December 20, 2004, the Department
granted Petitioners an extension of
fifteen days from December 27, 2004, to
January 14, 2005, to respond to the
Department’s supplemental
questionnaires. On January 14, 2005,
Petitioners submitted a response to the
supplemental questionnaires issued by
the Department.

On January 24, 2005, the CFTC
requested that the Department extend
the deadline for initiating the
anticircumvention inquiry by one
month from February 11, 2005, to March
11, 2005.

On January 25, 2005, Petitioners
submitted samples of candles, which
were referenced in the supplemental
questionnaire response filed on January
14, 2005.

On January 27, 2005, Petitioners
submitted comments in opposition to
the CFTC’s request to extend the
deadline for initiating the
anticircumvention inquiry.

On January 28, 2005, CCA submitted
comments in response to Petitioners’
supplemental questionnaire response.

On January 31, 2005, the Department
extended the later—developed
merchandise anticircumvention
initiation deadline a third time because
domestic interested parties needed
additional time to respond to
Petitioners’ supplemental response. The
deadline for initiating the later—
developed merchandise
anticircumvention inquiry was
extended by ten days from February 11,
2005, to February 22, 2005. Also, on
January 31, 2005, the Department
extended the anticircumvention
initiation deadline for the minor
alterations anticircumvention inquiry by
ten days from February 15, 2005, to
February 25, 2005. In addition, on
January 31, 2005, the Department
granted CFTC and other interested
parties an extension of ten days from
January 28, 2005, to February 7, 2005,
to submit factual information rebutting,
clarifying, or corroborating factual
information submitted by Petitioners to
respondents on January 18, 2005.

Also on January 31, 2005, Russ Berrie
requested that the Department extend
the deadline for initiation. In its
submission, Russ Berrie noted that it
had submitted interim comments
rebutting Petitioners’ supplemental
response in case in which the
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Department did not extend the deadline
as previously requested by the CFTC.

On February 2, 2005, CFTC submitted
comments in response to Petitioners’
supplemental questionnaire responses.

On February 7, 2005, Petitioners
submitted rebuttal comments in
response to comments made by
interested parties regarding Petitioners’
supplemental response. On February 7,
2005, Silk Road Gifts, Ltd. (“Silk
Road”), a domestic importer, submitted
comments in response to Petitioners’
supplemental response. Also on
February 7, 2005, CFTC submitted
additional comments and samples of
candles.

On February 11, 2005, the Department
placed a memorandum on the file
regarding the ex parte meeting the
Department had with counsel for
Petitioners on February 10, 2005.

On February 16, 2005, the Department
placed a memorandum on the file
regarding the ex parte meeting Acting
Assistant Secretary Joseph Spetrini had
with members of the Coalition for Free
Trade in Candles on February 15, 2005.

On February 18, 2005, the Department
extended the initiation deadline of the
anticircumvention inquiry by three days
from February 22, 2005, to February 25,
2005. Additionally, on February 18,
2005, Qindao Kingking Applied
Chemistry Co., Ltd.; Shonfeld’s (USA),
Inc.; Alef Judaica, Inc.; and Amscan,
Inc. submitted comments in response to
Petitioners’ supplemental questionnaire
response.

On February 24, 2005, a
memorandum to the file was placed by
the Department regarding the ex parte
meeting that the Acting Assistant
Secretary Joseph Spetrini had with
counsel for Petitioners on February 23,
2005. Additionally, on February 24,
2005, Petitioners filed further rebuttal
comments.

Scope of Order

The products covered by this order
are certain scented or unscented
petroleum wax candles made from
petroleum wax and having fiber or
paper—cored wicks. They are sold in the
following shapes: tapers, spirals, and
straight—sided dinner candles; round,
columns, pillars, votives; and various
wax—filled containers. The products
were classified under the Tariff
Schedules of the United States
(“TSUS”) 755.25, Candles and Tapers.
The product covered are currently
classified under the Harmonized Tariff
Schedule of the United States
(“HTSUS”) item 3406.00.00. Although
the HTSUS subheading is provided for
convenience purposes, our written
description remains dispositive. See

Order; see also Notice of Final Results
of the Antidumping Duty New Shipper
Review: Petroleum Wax Candles from
the People’s Republic of China, 69 FR
77990 (December 29, 2004).

Initiation of Minor Alterations
Anticircumvention Proceeding

Section 781(c)(1) of the Act provides
that the Department may find
circumvention of an antidumping duty
order when products which are of the
class or kind of merchandise subject to
an antidumping duty order have been
“altered in form or appearance in minor
respects * * * whether or not included
in the same tariff classification.”

Based on the language contained in
the petition, the antidumping duty
order, and the fact that the domestic
“like product” determinations of the
ITC are not dispositive, the Department
finds that there is sufficient basis to
initiate an anticircumvention inquiry
pursuant to section 781(c) of the Act to
determine whether the addition of
vegetable and/or palm—based wax
results in a minor alteration, and thus,
a change so insignificant as to render
the petroleum based, mixed candle
subject to the antidumping duty order
on petroleum wax candles from the
PRC.1

Scope of the Minor Alterations
Anticircumvention Proceeding

Petitioners argue that it is almost
impossible to specify in this application
all or most all PRC producers and
importers of mixed wax petroleum wax
candles containing varying amounts of
palm or other vegetable-based waxes
because of the continuously increasing
quantity of imports of these candles into
the United States. Additionally,
Petitioners argue that an application
requesting an anticircumvention inquiry
and a resulting determination finding
circumvention limited to only a few
companies and specific candles would
have little to no effect in preventing
circumvention of the order.

The Department recognizes that
Petitioners have limited information
available to them at this time regarding
the production, exportation and
importation of mixed wax petroleum
wax candles containing varying
amounts of palm or other vegetable—
based waxes. Specifically, we agree that
obtaining subject and non—subject
import data from the only tariff
classification for all candles and the
unknown number of companies
producing and exporting to the United

1The various comments submitted by interested
parties will be considered by the Department in its
final determination.

States mixed wax petroleum wax
candles containing varying amounts of
palm and/or vegetable—based waxes is
difficult. However, we also note that
Petitioners have provided a list of
companies importing and, to a certain
extent, identified those companies
producing/exporting mixed wax
petroleum wax candles varying amounts
of palm and/or vegetable-based waxes
based on that companies’ scope ruling
request submitted to the Department.
See Petitioners’ Minor Alterations
Supplemental Response (January 14,
2005) at Appendix I. In addition,
Petitioners have provided, where
available, specific model/product/SKU
numbers for consideration in this
anticircumvention inquiry using the
data from the companies’ scope ruling
requests previously submitted to the
Department. See Petitioners’ Minor
Alterations Submission (October 12,
2004) at Appendix 1.

We are initiating this
anticircumvention inquiry on particular
PRC exporters, as identified by
Petitioners in Appendix 1 of their
January 14, 2005, submission. However,
within 45 days of the date of initiation
of this inquiry, if the Department
receives sufficient evidence that other
PRC manufacturers are involved in the
production of mixed wax petroleum
wax candles containing varying
amounts of palm and/or vegetable—
based waxes for export to the United
States, we will consider examining such
additional manufacturers.

The Department will not order the
suspension of liquidation of entries of
any additional merchandise at this time.
However, in accordance with 19 CFR
351.225(1)(2), if the Department issues a
preliminary affirmative determination,
we will then instruct U.S. Customs and
Border Protection (“CBP”’) to suspend
liquidation and require a cash deposit of
estimated duties on the merchandise.

Initiation of Later-Developed
Merchandise Anticircumvention
Proceeding

Section 781(d)(1)(A) of the Act
provides that the Department may find
circumvention of an antidumping duty
order when merchandise is developed
after an investigation is initiated (“later—
developed merchandise”).

Based on the language contained in
the petition and the antidumping duty
order, and the fact that the domestic like
product determinations of the
International Trade Commission (“ITC”)
is not dispositive, the Department finds
that there is sufficient basis to initiate
an anticircumvention inquiry pursuant
to section 781(d) of the Act to determine
whether candles produced through the
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addition of vegetable and/or palm-
based wax to petroleum wax are later—
developed products that can be
considered subject to the antidumping
duty order on petroleum wax candles
from the PRC under the later—developed
merchandise provision.2

The Department recognizes that the
ITC’s final injury determination states
that “commercial production of candles
generally uses “natural” waxes
(paraffins, microcrystallines, stearic
acid, and beeswax) in various
combinations.” See Candles from the
People’s Republic of China,
Investigation No. 731-TA-282 (Final),
USITC Publication 1888 (August 1986)
at 2 (“ITC Final Determination”). In
addition, we note that the ITC Final
Determination defined petroleum wax
candles “‘as those composed of over 50
percent petroleum wax,”” and noted that
such candles “may contain other waxes
in varying amounts, depending on the
size and shape of the candle, to enhance
the melt—point, viscosity, and burning
power.” Id. However, because the
Department did not address the
proportion of these waxes that would be
indicative of petroleum wax candles,
there is no clear basis for the
Department to make a conclusive
determination that candles with non—
petroleum waxes in a different
proportion are not later—developed
merchandise. Consequently, we are
initiating this inquiry under section
781(d) of the Act.

In addition, parties may submit
comments regarding the appropriateness
of our later—developed analysis as
provided in this notice, no later than
thirty days from the date of publication
of this notice. Rebuttal comments are
due no later than forty days from the
date of publication of this notice.

The Department will not order the
suspension of liquidation of entries of
any additional merchandise at this time.
However, in accordance with 19 CFR
351.225(1)(2), if the Department issues a
preliminary affirmative determination,
we will then instruct CBP to suspend
liquidation and require a cash deposit of
estimated duties on the merchandise.

We intend to notify the ITC in the
event of an affirmative preliminary
determination of circumvention, in
accordance with 781(e)(1) of the Act and
19 CFR 351.225(f)(7)(i)(C).The
Department will, following consultation
with interested parties, establish a
schedule for questionnaires and
comments on the issues. The

2The Department recognizes that certain parties
submitted comments addressing certain factors as
required by section 781(d) of the Act, however the
Department will address these comments in the
final determination.

Department intends to issue its final
determinations within 300 days of the
date of publication of this initiation.
This notice is published in accordance
with sections 781(c) and 781(d) of the
Act and 19 CFR 351.225(i).

Dated: February 25, 2005.
Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E5—-918 Filed 3—4—05; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-851]

Certain Preserved Mushrooms From
the People’s Republic of China:
Preliminary Results and Partial
Rescission of Fifth Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(“the Department”) is conducting the
fifth administrative review of the
antidumping duty order on certain
preserved mushrooms from the People’s
Republic of China (“PRC”) covering the
period February 1, 2003, through
January 31, 2004. We have preliminarily
determined that sales have been made
below normal value. If these
preliminary results are adopted in our
final results of this review, we will
instruct U.S. Customs and Border
Protection (‘“CBP”’) to assess
antidumping duties on entries of subject
merchandise during the period of
review (“POR”), for which the importer-
specific assessment rates are above de
minimis.

Interested parties are invited to
comment on these preliminary results.
We will issue the final results no later
than 120 days from the date of
publication of this notice.

DATES: Effective Date: March 7, 2005.
FOR FURTHER INFORMATION CONTACT:
Amber Musser or Brian C. Smith, AD/
CVD Operations, Office 9, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—-1777, or (202)
482-1766, respectively.

Background

On February 19, 1999, the Department
published in the Federal Register an
amended final determination and
antidumping duty order on certain

preserved mushrooms from the PRC.
See Notice of Amendment of Final
Determination of Sales at Less Than
Fair Value and Antidumping Duty
Order: Certain Preserved Mushrooms
from the People’s Republic of China, 64
FR 8308 (February 19, 1999).

On February 3, 2004, the Department
published a notice of opportunity to
request an administrative review of the
antidumping duty order on certain
preserved mushrooms from the PRC.
See Antidumping or Countervailing
Duty Order, Finding, or Suspended
Investigation; Opportunity To Request
Administrative Review, 69 FR 5125
(February 3, 2004). On February 5 and
27, 2004, the Department received
timely requests from Dingyuan Import &
Export Corporation (“Dingyuan”),
Gerber Food (Yunnan) Co., Ltd., Gerber
Food (Yunnan) Co., Ltd., (“Gerber”),
Guangxi Hengxian Pro-Light Foods, Inc.
(“Guangxi Hengxian”’), Primera Harvest
(Xiangfan) Co., Ltd. (‘“Primera Harvest”),
Shantou Hongda Industrial General
Corporation, (‘“Shantou Hongda”),
Shandong Jiufa Edible Fungus
Corporation, Ltd. (“Jiufa”), and Xiamen
International Trade & Industrial Co.,
Ltd. (“XITIC”) for an administrative
review pursuant to 19 CFR 351.213(b).

On February 27, 2004, the petitioner?
requested an administrative review
pursuant to 19 CFR 351.213(b) of 19
companies,? which it claimed were

1The petitioner is the Coalition for Fair Preserved
Mushroom Trae which includes the following
domestic companies: L.K. Bowman, Inc., Monterey
Mushrooms, Inc., Mushrooms Canning Company,
and Sunny Dell Foods, Inc.

2The petitioner’s request included the following
companies: (1) China Processed Food Import &
Export Company (“COFCO”) and its affiliates China
National Cereals, Oils, & Foodstuffs Import & Export
Corporation (“‘China National”’), COFCO
(Zhangzhou) Food Industrial Co., Ltd. (“COFCO
Zhangzhou”), Fujian Zishan Group Co. (“Fujian
Zishan”), Xiamen Jiahua Import & Export Trading
Co., Ltd. (“Xiamen Jiahua”), and Fujian Yu Xing
Fruit & Vegetable Foodstuff Development Co. (“Yu
Xing”); (2) Gerber; (3) Green Fresh Foods
(Zhangzhou) Co., Ltd. and its affiliate Zhangzhou
Longhai Lubao Food Co., Ltd.; (4) Guangxi
Hengxian; (5) Guangxi Yizhou Dongfang Cannery
(“Guangxi Yizhou™); (6) Guangxi Yulin Oriental
Food Co.; Ltd. (“Guangxi Yulin”); (7) Nanning
Runchao Industrial Trade Co., Ltd. (“Nanning
Runchao”); (8) Primera Harvest; (9) Raoping Xingyu
Foods Co., Ltd. (“Raoping Xingyu”) and its affiliate
Raoping Yucun Canned Foods Factory (‘“Raoping
Yucun”); (10) Shanghai Superlucky Import &
Export Company, Ltd. (“Superlucky”); (11) Shantou
Hongda; (12) Shenxian Dongxing Foods Co., Ltd.
(“Shenxian Dongxing”); (13) Shenzhen
Qunxingyuan Trading Co., Ltd. (“Shenzhen
Qunxingyuan”’); (14) Tak Fat Trading Co. (‘“Tak
Fat”) and its affiliate Mei Wei Food Industry Co.,
Ltd. (“Mei Wei”); (15) Xiamen Zhongjia Imp. & Exp.
Co., Ltd. (“Zhongjia”); (16) XITIC and its affiliate
Inter-Foods D.S. Co., Ltd.; (17) Zhangzhou
Hongning Canned Food Factory; (18) Zhangzhou
Jingxiang Foods Co., Ltd.; and (19) Zhangzhou
Longhai Minhui Industry and Trade Co., Ltd.
(“Minhui”).
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producers and/or exporters of the
subject merchandise. Five of these 19
companies also requested a review.

On March 30, 2004, the Department
initiated an administrative review
covering the companies listed in the
requests received from the interested
parties. (See Initiation of Antidumping
and Countervailing Duty Administrative
Reviews, 69 FR 15788, 15801 (March 26,
2004)).

On October 15, 2004, the Department
published in the Federal Register a
notice of postponement of the
preliminary results until no later than
February 28, 2005 (69 FR 61202).

Respondents

On March 30, 2004, we issued the
antidumping duty questionnaire to each
PRC company listed in the above-
referenced initiation notice.

On April 1, 2004, the respondents
Guangxi Yizhou, Nanning Runchao,
Raoping Xingyu and its affiliate Raoping
Yucun, Shenxian Dongxing, and
Shenzhen Qunxingyuan each indicated
that it did not have shipments of the
subject merchandise to the United
States during the POR.

On May 7, 2004, the respondents
Minhui, Primera Harvest, Superlucky,
Tak Fat and its affiliate Mei Wei, and
Zhongjia each indicated that it did not
have shipments of the subject
merchandise to the United States during
the POR.

From May 13 through May 28, 2004,
COFCO and its affiliates, Gerber, Green
Fresh, Guangxi Hengxian, Guangxi
Yulin, Jiufa, Shantou Hongda, and
XITIC submitted their responses to the
Department’s antidumping duty
questionnaire.

From May 29 through July 15, 2004,
the petitioner submitted comments on
the questionnaire responses provided by
COFCO, Gerber, Green Fresh, and
Guangxi Hengxian.

From July 7 through August 3, 2004,
the Department issued COFCO, Gerber,
Green Fresh, Guangxi Hengxian,
Guangxi Yulin, Jiufa, Shantou Hongda,
and XITIC supplemental questionnaires.

On August 3, 2004, Shantou Hongda
indicated that it no longer intended to
participate in this review and requested
that the Department extend the time
limit for withdrawing its request for an
administrative review.

From August 11 through September
13, 2004, COFCO, Gerber, Green Fresh,
Guangxi Hengxian, Guangxi Yulin,
Jiufa, and XITIC submitted their
responses to the Department’s
supplemental questionnaire.

From September 16 through October
18, 2004, the petitioner submitted
additional comments on the

questionnaire responses provided by
COFCO, Gerber, and Guangxi Hengxian.

From October 12 through November
29, 2004, the Department issued
COFCO, Gerber, Green Fresh, Guangxi
Hengxian, Guangxi Yulin, Jiufa, and
XITIC second supplemental
questionnaires.

From November 9 through December
27, 2004, COFCO, Gerber, Green Fresh,
Guangxi Hengxian, Guangxi Yulin,
Jiufa, and XITIC submitted their
responses to the Department’s second
supplemental questionnaires.

On December 2, 2004, the petitioner
submitted additional comments on the
second supplemental questionnaire
response provided by Guangxi
Hengxian.

On November 18, 2004, the
Department issued Gerber a third
supplemental questionnaire which it
submitted on December 16, 2004.

On December 20, 2004, the
Department issued Guangxi Hengxian a
third supplemental questionnaire which
it submitted on January 12, 2005.

On December 29, 2004, the
Department issued COFCO a third
supplemental questionnaire which it
submitted on January 25, 2005.

From December 17 through December
20, 2004, the Department issued
COFCO, Gerber, Green Fresh, Guangxi
Hengxian, Guangxi Yulin, Jiufa, and
XITIC a sales and cost reconciliation
questionnaire, which the respondents
submitted from January 19, through
January 26, 2005.

On December 29, 2004, the
Department issued Gerber a fourth
supplemental questionnaire which it
submitted on January 24, 2005.

As a result of not receiving its
response to the antidumping duty
questionnaire, the Department issued a
letter to Zhangzhou Jingxiang on
January 3, 2005, which notified this
company of the consequences of not
having responded to the Department’s
antidumping questionnaire.

On January 18, 2005, the petitioner
submitted additional comments on the
questionnaire responses provided by
COFCO.

Surrogate Country and Factors

On April 29, 2004, the Department
provided the parties an opportunity to
submit publicly available information
(“PAI”) for consideration in these
preliminary results.

On August 16, 2004, the petitioner,
Gerber, Guangxi Hengxian, Jiufa, and
XITIC submitted PAI for use in valuing
the factors of production. On August 26,
2004, the petitioner, Guangxi Hengxian,
and Jiufa submitted additional PAIL On
September 7, 2004, the petitioner

submitted additional PAI and
comments.

On October 22, 2004, Guangxi
Hengxian and Jiufa submitted comments
on the Department’s surrogate value for
labor which was posted on the
Department’s Web site on October 6,
2004.

On January 10, 2005, Guangxi
Hengxian and Jiufa submitted additional
surrogate values for consideration in
this review.

Pre-Preliminary Results Comments

On February 4, 2005, the petitioner
submitted pre-preliminary results
comments on the domestic re-sale data
provided by Gerber in this review (see
February 28, 2005, Memorandum to the
File from case analyst).

Period of Review

The POR is February 1, 2003, through
January 31, 2004.

Scope of Order

The products covered by this order
are certain preserved mushrooms
whether imported whole, sliced, diced,
or as stems and pieces. The preserved
mushrooms covered under this order are
the species Agaricus bisporus and
Agaricus bitorquis. “Preserved
mushrooms” refer to mushrooms that
have been prepared or preserved by
cleaning, blanching, and sometimes
slicing or cutting. These mushrooms are
then packed and heated in containers
including, but not limited to, cans or
glass jars in a suitable liquid medium,
including, but not limited to, water,
brine, butter or butter sauce. Preserved
mushrooms may be imported whole,
sliced, diced, or as stems and pieces.
Included within the scope of this order
are “‘brined” mushrooms, which are
presalted and packed in a heavy salt
solution to provisionally preserve them
for further processing.

Excluded from the scope of this order
are the following: (1) All other species
of mushroom, including straw
mushrooms; (2) all fresh and chilled
mushrooms, including “refrigerated” or
“quick blanched mushrooms’’; (3) dried
mushrooms; (4) frozen mushrooms; and
(5) “marinated,” ““acidified,” or
“pickled” mushrooms, which are
prepared or preserved by means of
vinegar or acetic acid, but may contain
oil or other additives.3

30n June 19, 2000, the Department affirmed that
“marinated,” “acidified,” or “pickled”” mushrooms
containing less than 0.5 percent acetic acid are
within the scope of the antidumping duty order.
See “Recommendation Memorandum-Final Ruling
of Request by Tak Fat, et al. for Exclusion of Certain
Marinated, Acidified Mushrooms from the Scope of
the Antidumping Duty Order on Certain Preserved
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The merchandise subject to this order
is classifiable under subheadings:
2003.10.0127, 2003.10.0131,
2003.10.0137, 2003.10.0143,
2003.10.0147, 2003.10.0153 and
0711.51.0000 of the Harmonized Tariff
Schedule of the United States
(“HTSUS”). Although the HTSUS
subheadings are provided for
convenience and customs purposes, the
written description of the scope of this
order is dispositive.

Partial Rescission of Administrative
Review

We are preliminarily rescinding this
review with respect to Guangxi Yizhou,
Minhui, Nanning Runchao, Primera
Harvest, Raoping Xingyu and its affiliate
Raoping Yucun, Shenxian Dongxing,
Shenzhen Qunxingyuan, Superlucky,
Tak Fat and its affiliate Mei Wei, and
Zhongjia, because the shipment data we
examined did not show U.S. entries of
the subject merchandise during the POR
from these companies (see February 28,
2005, Memorandum to the File from
case analyst).

Non-Market Economy Country

In every case conducted by the
Department involving the PRC, the PRC
has been treated as a non-market
economy (“NME”) country. Pursuant to
section 771(18)(C)(i) of the Act, any
determination that a foreign country is
a NME country shall remain in effect
until revoked by the administering
authority. (See Fresh Garlic from the
People’s Republic of China: Preliminary
Results of Antidumping Duty
Administrative Review and Rescission
in Part, 69 FR 70638 (December 7,
2004)). None of the parties to this
proceeding has contested such
treatment. Accordingly, we calculated
NV in accordance with section 773(c) of
the Act, which applies to NME
countries.

Surrogate Country

Section 773(c)(4) of the Act requires
the Department to value an NME
producer’s factors of production, to the
extent possible, in one or more market-
economy countries that (1) are at a level
of economic development comparable to
that of the NME country, and (2) are
significant producers of comparable
merchandise. India is among the
countries comparable to the PRC in
terms of overall economic development
(see April 13, 2004, Memorandum from

Mushrooms from the People’s Republic of China,”
dated June 19, 2000. On February 9, 2005, this
decision was upheld by the United States Court of
Appeals for the Federal Circuit. See Tak Fat v.
United States, Court No. 04-1131, 1174 (Fed. Cir.
2005).

the Office of Policy to Irene Darzenta
Tzafolias). In addition, based on
publicly available information placed
on the record (e.g., world production
data), India is a significant producer of
the subject merchandise. Accordingly,
we have considered India the surrogate
country for purposes of valuing the
factors of production because it meets
the Department’s criteria for surrogate-
country selection (see Memorandum Re:
5th Antidumping Duty Administrative
Review on Certain Preserved
Mushrooms from the People’s Republic
of China: Selection of a Surrogate
Country, dated February 28, 2005, for
further discussion).

Facts Available—Green Fresh

For the reasons stated below, we have
preliminarily applied partial adverse
facts available to Green Fresh.

Section 776(a) of the Act provides
that, if an interested party withholds
information that has been requested by
the Department, fails to provide such
information in a timely manner or in the
form or manner requested (subject to
sections 782(c)(1) and 782(e) of the Act),
significantly impedes a proceeding
under the antidumping statute, or
provides information which cannot be
verified, the Department shall use,
subject to section 782(d) of the Act, facts
otherwise available in reaching the
applicable determination.

In this review, Green Fresh reported
both export price (“EP”’) and
constructed export price (“CEP”’) sales
transactions of subject merchandise
during the POR. However, Green Fresh
failed to provide critical information
that the Department must have in order
to rely on its CEP sales transactions.
Specifically, in the Department’s
original questionnaire, we requested
that Green Fresh provide the financial
and sales data for its U.S. affiliates’ sales
transactions of subject merchandise
made during the POR. In response to the
Department’s questionnaire, Green
Fresh did not report any data for its U.S.
affiliates. The Department, in its first
supplemental questionnaire, requested
that this respondent provide sales and
audited financial data (i.e., financial
statements and U.S. tax returns) for its
two U.S. affiliates (i.e., Green Mega and
Family Mutual Corporation). Although
Green Fresh provided sales price data
for its two U.S. affiliates in response to
our first supplemental questionnaire, it
also stated that it was unable to provide
the other requested information at that
time because it had requested an
extension until December 15, 2004, to
file its 2003 Federal tax returns with the
U.S. Internal Revenue Service. Further,
Green Fresh stated that it would provide

audited financial statements and tax
returns for both of its U.S. affiliates
promptly after issuance. The
Department, in its second supplemental
questionnaire, instructed Green Fresh
that it must provide the finalized
financial statements and tax returns for
both of its U.S. affiliates when they
become available (which in this case
was December 16, 2004), and Green
Fresh, in response to this questionnaire,
stated that it will submit the requested
documentation by December 16, 2004.
Green Fresh failed to provide the
requested financial and tax return data
applicable during the POR for its two
U.S. affiliates, despite the fact that the
Department issued Green Fresh two
supplemental questionnaires on this
matter (see the Department’s July 29 and
October 25, 2004, supplemental
questionnaires). Moreover, Green Fresh
did not include the requested data in its
sales and cost reconciliation
questionnaire response submitted on
January 19, 2005.

Because most of Green Fresh’s
reported CEP sales transactions during
this POR were first sold through Green
Mega before being re-sold through Green
Fresh’s other U.S. affiliate (i.e., Family
Mutual Corporation) to the first
unaffiliated U.S. customer, Green
Mega’s U.S. financial data is necessary
to support the information reported for
these CEP sales transactions. Without
this requested information, the
Department is unable to determine the
complete universe of Green Mega’s sales
transactions during the POR in order to
ensure that all U.S. sales of subject
merchandise have been reported.
Moreover, without this requested
information, the Department is unable
to rely on the sales data reported by
Family Mutual Corporation because all
of its reported CEP sales transactions
originally were purchased from Green
Mega before being resold to the first
unaffiliated U.S. customer during the
POR. Family Mutual Corporation’s
financial information is necessary for
deriving an amount for CEP profit and
indirect selling expenses. Without these
data sources, the Department cannot
accurately assess the reliability and
completeness of Family Mutual
Corporation’s sales data.

For these CEP sales transactions, the
Department also requested, and Green
Fresh failed to provide, (1) worksheets
which supported its per-unit amounts
for customs duties; (2) shipment dates;
and (3) selling expense data applicable
for Green Mega during the POR. This
information is necessary for the
Department to calculate a proper
dumping margin.
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Section 782(d) of the Act requires that
the Department allow parties to remedy
deficient submissions to the extent that
time limits in the review period allow.
As stated above, the Department gave
Green Fresh multiple opportunities to
provide the necessary financial data,
including through the date by which
Green Fresh, itself, indicated it would
provide the data. Accordingly, the
Department met its obligations under
section 782(d).

As discussed above, both of Green
Fresh’s U.S. affiliates failed to provide
critical information necessary to
substantiate Green Fresh’s reported CEP
sales data. As a result, the Department
is unable to rely on Green Fresh’s CEP
data. Therefore, we find that, pursuant
to section 776(a)(2)(D) of the Act, the
use of facts available is warranted in
this segment of the proceeding with
respect to Green Fresh.

Section 776(b) of the Act provides
that, if the Department finds that an
interested party ‘‘has failed to cooperate
by not acting to the best of its ability to
comply with a request for information,”
the Department may use information
that is adverse to the interests of that
party as facts otherwise available.
Section 776(b) of the Act further
provides that, in selecting from among
the facts available, the Department may
employ adverse inferences against an
interested party if that party failed to
cooperate by not acting to the best of its
ability to comply with requests for
information. See also “‘Statement of
Administrative Action” accompanying
the URAA, H. Rep. No. 103-316, 870
(1994) (“SAA”). As stated above, Green
Fresh indicated to the Department that
it had the ability to report its U.S.
affiliates’ financial data and supporting
documentation but it failed to do so. We
therefore find that Green Fresh failed to
cooperate to the best of its ability in this
segment of the proceeding. As a result,
pursuant to section 776(b) of the Act, we
have made an adverse inference with
respect to Green Fresh.

In this segment of the proceeding, in
accordance with the Department’s
practice (see, e.g., Brake Rotors from the
People’s Republic of China: Preliminary
Results and Preliminary Partial
Rescission of the Fifth Antidumping
Duty Administrative Review and
Preliminary Results of the Seventh New
Shipper Review, 68 FR 1031, 1033
(January 8, 2003)), as partial adverse
facts available, we have assigned to
Green Fresh’s reported CEP sales
transactions a rate of 198.63 percent,
which is the PRC-wide rate. The
Department’s practice when selecting an
adverse rate from among the possible
sources of information on the record is

to ensure that the margin is sufficiently
adverse ““as to effectuate the purpose of
the facts available rule to induce a
respondent to provide the Department
with complete and accurate information
in a timely manner.” (See Final
Determination of Sales at Less than Fair
Value: Static Random Access Memory
Semiconductors from Taiwan, 63 FR
8909, 8932 (February 23, 1998).) The
Department is not applying total adverse
facts available because, pursuant to
section 782(e) of the Act, because we
believe that sufficient record
information established the reliability of
the data which Green Fresh reported for
its EP sales transactions to calculate an
appropriate margin. Thus, we are only
applying as partial adverse facts
available a rate of 198.63 percent to
Green Fresh’s reported CEP sales
transactions.

Facts Available—Dingyuan, Shantou
Hongda, and Zhangzhou Jingxiang

For the reasons stated below, we have
applied total adverse facts available to
Dingyuan, Shantou Hongda, and
Zhangzhou Jingxiang.

On August 3, 2004, Shantou Hongda
informed the Department that it no
longer intended to participate in this
review (see Shantou Hongda’s August 3,
2004, submission). Pursuant to sections
776(a) and (b) of the Act, the
Department may apply adverse facts
available if it finds a respondent has not
acted to the best of its ability in
cooperating with the Department in this
segment of the proceeding.

The Department was unable to
ascertain the accuracy of Shantou
Hongda’s submitted data or determine
whether Shantou Hongda was entitled
to a separate rate because Shantou
Hongda stated that it no longer intended
to participate in this review after the
Department issued it a supplemental
questionnaire. As a result, Shantou
Hongda did not provide the Department
with requested information.

With respect to Dingyuan and
Zhangzhou Jingxiang, both companies
failed to respond to the Department’s
antidumping duty questionnaire.
Dingyuan, Shantou Hongda, and
Zhangzhou Jingxiang, accordingly, each
failed to act to the best of its ability in
cooperating with the Department’s
request for information in this segment
of the proceeding.

As a result, none of these companies
is eligible to receive a separate rate and
will be part of the PRC NME entity,
subject to the PRC-wide rate. Pursuant
to section 776(b) of the Act, we have
applied total adverse facts available
with respect to the PRC-wide entity,

including Dingyuan, Shantou Hongda,
and Zhangzhou Jingxiang.

In this segment of the proceeding, in
accordance with Department practice
(see, e.g., Brake Rotors from the People’s
Republic of China: Preliminary Results
and Preliminary Partial Rescission of
the Fifth Antidumping Duty
Administrative Review and Preliminary
Results of the Seventh New Shipper
Review, 68 FR 1031, 1033 (January 8,
2003)), as adverse facts available, we
have assigned to exports of the subject
merchandise by Dingyuan, Shantou
Hongda, and Zhangzhou Jingxiang a rate
of 198.63 percent, which is the PRC-
wide rate. As noted above with respect
to Green Fresh, we believe that the rate
assigned is appropriate to induce the
respondent to provide the Department
with complete, accurate, and timely
submissions in future reviews.

Corroboration of Facts Available

Section 776(c) of the Act requires that
the Department corroborate, to the
extent practicable, a figure which it
applies as facts available. To be
considered corroborated, information
must be found to be both reliable and
relevant. We are applying as adverse
facts available (‘““AFA”) the highest rate
from any segment of this administrative
proceeding, which is a rate from the
less-than-fair-value (“LTFV”’)
investigation. (See Notice of
Amendment of Final Determination of
Sales at Less Than Fair Value and
Antidumping Duty Order: Certain
Preserved Mushrooms from the People’s
Republic of China, 64 FR 8308, 8310
(February 19, 1999)).

The information upon which the AFA
rate is based in the current review (i.e.,
the PRC-wide rate of 198.63 percent)
being assigned to Dingyuan, Shantou
Hongda, and Zhangzhou Jingxiang was
the highest rate from the petition in the
LTFV investigation. This AFA rate is the
same rate which the Department
assigned to Shantou Hongda in the
previous review and the rate itself has
not changed since the original LTFV
determination. For purposes of
corroboration, the Department will
consider whether that margin is both
reliable and relevant. The AFA rate we
are applying for the current review was
corroborated in reviews subsequent to
the LTFV investigation to the extent that
the Department referred to the history of
corroboration. Furthermore, no
information has been presented in the
current review that calls into question
the reliability of this information. (See
e.g., Certain Preserved Mushrooms from
the People’s Republic of China: Final
Results of Sixth Antidumping Duty New
Shipper Review and Final Results and
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Partial Rescission of the Fourth
Antidumping Duty Administrative
Review, 69 FR 54635, 54637 (September
9, 2004) (“Mushrooms 4th AR Final
Results”)).

To further corroborate the AFA
margin of 198.63 percent in this review,
we compared that margin to the margins
we found for the other respondents
which sold identical and/or similar
products. Based on our above-
mentioned analysis, we find that 198.63
percent is within the margins for
individual sales of identical and/or
similar products reported by certain
respondents in this review (see
Memorandum Re: 5th Antidumping
Duty Administrative Review on Certain
Preserved Mushrooms from the People’s
Republic of China: Corroboration, dated
February 28, 2005, for further
discussion). Thus, the Department finds
that the information is reliable.

With respect to the relevance aspect
of corroboration, the Department will
consider information reasonably at its
disposal to determine whether a margin
continues to have relevance. Where
circumstances indicate that the selected
margin is not appropriate as AFA, the
Department will disregard the margin
and determine an appropriate margin.
For example, in Fresh Cut Flowers from
Mexico: Final Results of Antidumping
Administrative Review, 61 FR 6812
(February 22, 1996), the Department
disregarded the highest margin in that
case as adverse best information
available (the predecessor to facts
available) because the margin was based
on another company’s uncharacteristic
business expense resulting in an
unusually high margin. Similarly, the
Department does not apply a margin
that has been discredited. See D & L
Supply Co. v. United States, 113 F.3d
1220, 1221 (Fed. Cir. 1997) (the
Department will not use a margin that
has been judicially invalidated). The
information used in calculating this
margin was based on sales and
production data submitted by the
respondents in the LTFV investigation,
together with the most appropriate
surrogate value information available to
the Department chosen from
submissions by the parties in the LTFV
investigation, as well as gathered by the
Department itself. Furthermore, the
calculation of this margin was subject to
comment from interested parties in the
proceeding. Moreover, as there is no
information on the record of this review
that demonstrates that this rate is not
appropriately used as AFA, we
determine that this rate has relevance.

Based on our analysis as described
above, we find that the margin of 198.63
percent is reliable and has relevance. As

the rate is both reliable and relevant, we
determine that it has probative value.
Accordingly, we determine that the
calculated rate of 198.63 percent, which
is the current PRC-wide rate, is in
accord with the requirement of section
776(c) that secondary information be
corroborated (i.e., that it have probative
value). We have assigned this AFA rate
to exports of the subject merchandise by
Dingyuan, Shantou Hongda, Zhangzhou
Jingxiang, and certain sales made with
Green Fresh.

Affiliation—COFCO

To the extent that section 771(33) of
the Act does not conflict with the
Department’s application of separate
rates and enforcement of the non-market
economy (“NME”) provision, section
773(c) of the Act, the Department will
determine that exporters and/or
producers are affiliated if the facts of the
case support such a finding (see See
Mushrooms 4th AR Final Results, 69 FR
at 54639). For the reasons discussed
below, we find that this condition has
not prevented us from examining
whether certain exporters and/or
producers are affiliated with COFCO in
this administrative review.

COFCO purchased preserved
mushrooms from its producer, Fujian
Yu Xing Fruit & Vegetable Foodstuff
Development Co. (“Yu Xing”), which it
then sold to the United States during the
POR. COFCO is also linked through its
parent company, China National
Cereals, Oils, & Foodstuffs Import &
Export Corporation (‘““China National”’),
and Xiamen Jiahua Import and Export
Trading Co., Ltd. (“Xiamen Jiahua”) to
two other preserved mushroom
producers, COFCO (Zhangzhou) Food
Industrial Co., Ltd. (“COFCO
Zhangzhou”) and Fujian Zishan Group
Co. (“Fujian Zishan”), from which
COFCO purchased preserved
mushrooms but claims it did not re-sell
to the U.S. market during the POR (see
exhibit 1 of COFCQO’s January 21, 2005,
submission).

Section 771(33)(E) of the Act provides
that the Department will find parties to
be affiliated if any person directly or
indirectly owns, controls, or holds with
power to vote, five percent or more of
the outstanding voting stock or shares of
any organization and such organization;
section 771(33)(F) of the Act provides
that parties are affiliated if two or more
persons directly or indirectly control, or
are controlled by, or under common
control with any other person; and
section 771(33)(G) of the Act provides
that parties are affiliated if any person
controls any other person.

In this case, COFCO holds a
significant ownership share in Yu Xing

(see exhibit 9 of COFCO’s May 28, 2004,
submission). Moreover, COFCO and Yu
Xing share a company official who is on
the board of directors at both companies
and whose responsibilities include (1)
examining and executing the
implementation of resolutions passed by
the board members; (2) convening
shareholder meetings; and (3) providing
financial reports of each company’s
business performance to each
company’s board of directors (see page
A—10 and exhibit 7 of COFCO’s May 28,
2004, submission; and exhibit 13 of
COFCO’s September 9, 2004,
submission). Based on such record
information, the Department has
determined in this case that COFCO and
Yu Xing are affiliated in accordance
with sections 771(33)(E), (F), and (G) of
the Act.

In addition, COFCO Zhangzhou
(which also produced preserved
mushrooms during the POR) appears to
be affiliated with both COFCO and Yu
Xing based on section 771(33) of the
Act. Specifically, both COFCO and Yu
Xing hold significant ownership shares
in COFCO Zhangzhou (see exhibit 5 of
COFCQ’s September 9, 2004,
submission). Moreover, COFCO
Zhangzhou shares with COFCO and Yu
Xing the same company official who is
also on the board of directors at COFCO
Zhangzhou, and who also performs the
same responsibilities at COFCO
Zhangzhou which he performs at
COFCO and Yu Xing as described above
(see also exhibit 7 of COFCO’s May 28,
2004, submission). COFCO Zhangzhou
and Yu Xing also have the same general
manager (see also exhibit 7 of COFCO’s
May 28, 2004, submission). For these
reasons, the Department has determined
in this case that COFCO, Yu Xing, and
COFCO Zhangzhou are also affiliated in
accordance with section 771(33)(E), (F),
and (G) of the Act.

Furthermore, based on data contained
in COFCQO’s questionnaire responses,
COFCO, COFCO Zhangzhou, and Yu
Xing are also affiliated, pursuant to
section 771(33) of the Act, either
directly or indirectly, with two other
companies (i.e., Xiamen Jiahua Import &
Export Trading Co., Ltd. (“Xiamen
Jiahua”) and Fujian Zishan), which sold
and/or produced preserved mushrooms
for markets other than the U.S. market
during the POR. Specifically, COFCO’s
parent company, China National, holds
a significant ownership share in Xiamen
Jiahua (see also exhibit 9 of COFCQO’s
May 28, 2004, submission). Moreover,
the same company official who is on the
board of directors at COFCO, COFCO
Zhangzhou, and Yu Xing is also on the
board of directors at Xiamen Jiahua. In
addition, this company official performs
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the same responsibilities at COFCO,
COFCO Zhangzhou, and Yu Xing as
described above, which he performs at
Xiamen Jiahua (see also exhibit 7 of
COFCQO’s May 28, 2004, submission).
With respect to Fujian Zishan (i.e.,
another producer of preserved
mushrooms during the POR), we note
that Xiamen Jiahua holds a significant
ownership share in Fujian Zishan and
that COFCO’s parent company, China
National, holds a significant ownership
share in Xiamen Jiahua (see also exhibit
9 of COFCO’s May 28, 2004,
submission). Also, we note that one of
Fujian Zishan’s board members also
serves as the general manager at Xiamen
Jiahua. Moreover, given that there are
shared individuals in positions of
control and/or influence between and
among these companies as discussed
above, we also find sufficient control
exists between these entities to believe
that Fujian Zishan is affiliated with
China National, COFCO, COFCO
Zhangzhou, Yu Xing, and Xiamen
Jiahua in accordance with section
771(33)(G) of the Act. Accordingly, we
find that COFCO, China National,
COFCO Zhangzhou, Fujian Zishan,
Xiamen Jiahua, and Yu Xing are
affiliated through the common control
of COFCQO’s parent company pursuant to
section 771(33)(F) and (G) of the Act.

Collapsing—COFCO

Pursuant to 19 CFR 351.401(f), the
Department will collapse producers and
treat them as a single entity where (1)
those producers are affiliated, (2) the
producers have production facilities for
producing similar or identical products
that would not require substantial
retooling of either facility in order to
restructure manufacturing priorities,
and (3) there is a significant potential
for manipulation of price or production.
In determining whether a significant
potential for manipulation exists, the
regulations provide that the Department
may consider various factors, including
(1) the level of common ownership, (2)
the extent to which managerial
employees or board members of one
firm sit on the board of directors of an
affiliated firm, and (3) whether the
operations of the affiliated firms are
intertwined. (See Gray Portland Cement
and Clinker From Mexico: Final Results
of Antidumping Duty Administrative
Review, 63 FR 12764, 12774 (March 16,
1998) and Final Determination of Sales
at Less Than Fair Value: Collated
Roofing Nails from Taiwan, 62 FR
51427, 51436 (October 1, 1997).) To the
extent that this provision does not
conflict with the Department’s
application of separate rates and
enforcement of the NME provision,

section 773(c) of the Act, the
Department will collapse two or more
affiliated entities in a case involving an
NME country if the facts of the case
warrant such treatment. Furthermore,
we note that the factors listed in 19 CFR
351.401(f)(2) are not exhaustive, and in
the context of an NME investigation or
administrative review, other factors
unique to the relationship of business
entities within the NME may lead the
Department to determine that collapsing
is either warranted or unwarranted,
depending on the facts of the case. See
Hontex Enterprises, Inc. v. United
States, 248 F. Supp. 2d 1323, 1342 (CIT
2003) (noting that the application of
collapsing in the NME context may
differ from the standard factors listed in
the regulation).

In summary, depending upon the
facts of each investigation or
administrative review, if there is
evidence of significant potential for
manipulation or control between or
among producers which produce similar
and/or identical merchandise, but may
not all produce their product for sale to
the United States, the Department may
find such evidence sufficient to apply
the collapsing criteria in an NME
context in order to determine whether
all or some of those affiliated producers
should be treated as one entity (see
Certain Hot-Rolled Carbon Steel Flat
Products from the People’s Republic of
China, Preliminary Determination of
Sales at Less Than Fair Value, 66 FR
22183 (May 3, 2001); Notice of Final
Determination of Sales at Less Than
Fair Value: Certain Hot-Rolled Carbon
Steel Flat Products from the People’s
Republic of China, 66 FR 49632
(September 28, 2001) (“Certain Hot-
Rolled Carbon Steel Flat Products’); and
Anshan Iron & Steel Co. v. United
States, Slip. Op. 03—83 at 32—33 (CIT
2003) (““Anshan’’)). We also note that
the rationale for collapsing, to prevent
manipulation of price and/or
production (see 19 CFR 351.401(f)),
applies to both producers and exporters,
if the facts indicate that producers of
like merchandise are affiliated as a
result of their mutual relationship with
an exporter.

As noted above in the “Affiliation”
section of this notice, we find a
sufficient basis to conclude that COFCO,
China National, COFCO Zhangzhou,
Fujian Zishan, Xiamen Jiahua, and Yu
Xing are affiliated through the common
control of COFCO’s parent company
pursuant to section 771(33)(F) and (G) of
the Act. Three of these entities, COFCO
Zhangzhou, Fujian, Zishan, and Yu
Xing produced preserved mushrooms
during the POR, which would be subject
to the antidumping duty order if this

merchandise entered the United States
since all three producers have the
facilities necessary to produce preserved
mushrooms (see factors of production
data submitted by each company in
COFCQO’s May 28, 2004, submission).
Therefore, we find that the first and
second collapsing criteria are met here
because these producers at issue have
production facilities for producing
similar or identical products, such that
no retooling at any of the three facilities
is required in order to restructure
manufacturing priorities.

Finally, we find that the third
collapsing criterion is met in this case
because a significant potential for
manipulation of price or production
exists among COFCO and its affiliates
for the following reasons.

First, as explained above, there is a
substantial level of common ownership
between and among these companies.

Second, a significant level of common
control exists among these companies.
Specifically, China National appointed
COFCO’s general manager and that this
same individual was appointed by
China National to be Xiamen Jiahua’s
executive director and serves as a board
member at both COFCO Zhangzhou and
Yu Xing (see exhibits 7 of COFCO’s May
28, 2004, submission). Moreover,
Xiamen Jiahua’s general manager is a
vice chairman on Fujian Zishan’s board
of directors (see also exhibit 7 of
COFCQO’s May 28, 2004, submission).
Moreover, Xiamen Jiahua, upon request,
receives business projections from
Fujian Zishan despite Fujian Zishan’s
claim that it does not maintain
documentation which would establish
the extent of Xiamen Jiahua’s
involvement in its activities (see exhibit
2 of COFCO’s January 21, 2005,
submission).

Third, we find that the operations of
COFCO, COFCO Zhangzhou, Yu Xing,
and Fujian Zishan, China National, and
Xiamen Jiahua are sufficiently
intertwined. Specifically, China
National consolidates COFCO’s and
Xiamen Jiahua’s financial data in its
financial statements as well as issues a
business plan which provides guidance
to its affiliated companies (e.g., COFCO
and Xiamen Jiahua) through the use of
export targets based on the general
category of product (i.e., foodstuffs)
listed in the business plan (see the
public version of the Department’s
China National/COFCO July 6, 2004,
verification report at 8 and 12 issued in
Mushrooms 4th AR Final Results, which
has been placed on the record of this
review). Furthermore, there are
significant sales transactions between
and among the above-mentioned
affiliates which serve as additional
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evidence that their operations are
intertwined. For example, COFCO
purchased mushroom products from all
three of its affiliated producers during
the POR of this review (see page A-2 of
COFCO’s May 28, 2004, submission and
exhibit 1 of COFCO’s January 21, 2005,
submission). However, COFCO decided
only to export to the U.S. market
mushroom products produced by its
affiliate Yu Xing (see exhibit 13 of
COFCO’s May 28, 2004, submission). In
addition, even though Fujian Zishan
could have exported all of its mushroom
products (i.e., subject and non-subject
mushroom products) independently to
the United States, it chose not to export
subject mushroom products to the U.S.
market during the POR (see page 13 of
COFCO’s September 9, 2004,
submission). Similarly, Xiamen Jiahua
was able to purchase mushroom
products for export from both Fujian
Zishan and COFCO Zhangzhou, but
decided not to sell those products to
COFCO for export to the United States.
Rather, it chose to export these products
on its own to third country markets if
they were in-scope merchandise (see
page 12 of COFCO’s September 9, 2004,
submission). In addition, since the
LTFV investigation, COFCO has shifted
its source of supply among these
affiliates. In the LTFV investigation of
this proceeding, Fujian Zishan’s factors
data was initially used for purposes of
determining COFCO’s dumping margin
(see Notice of Final Determination of
Sales at Less Than Fair Market Value:
Certain Preserved Mushrooms from the
People’s Republic of China, 63 FR
72255, 72258 (December 31, 1998)).
However, during the POR, COFCO only
purchased its preserved mushrooms
from its other affiliated producer, Yu
Xing, for sale to the United States.

Therefore, based on the above-
mentioned reasons and the guidance of
19 CFR 351.401(f), we have
preliminarily collapsed COFCO and its
affiliates noted above because there is a
significant potential for manipulation of
production and/or sales decisions
between these parties. Consequently, we
have considered COFCO and the five
affiliates mentioned above as a
collapsed entity for purposes of
determining whether or not the
collapsed entity as a whole is entitled to
a separate rate. This decision is specific
to the facts presented in this review and
based on several considerations,
including the structure of the collapsed
entity and the level of control between/
among affiliates and the level of
participation by each affiliate in the
proceeding. Given the unique
relationships which arise in NMEs

between individual companies and the
government, a separate rate will be
granted to the collapsed entity only if
the facts, taken as a whole, support such
a finding (see “Separate Rates” section
below for further discussion).

Separate Rates

In proceedings involving NME
countries, the Department begins with a
rebuttable presumption that all
companies within the country are
subject to government control and thus
should be assessed a single antidumping
duty deposit rate (i.e., a PRC-wide rate).
One respondent in this review, Gerber,
is wholly owned by companies located
outside the PRC. Thus, for Gerber,
because we have no evidence indicating
that it is under the control of the PRC
government, a separate rates analysis is
not necessary to determine whether it is
independent from government control.
(See Brake Rotors from the People’s
Republic of China: Final Results and
Partial Rescission of Fifth New Shipper
Review, 66 FR 44331 (August 23, 2001),
which cites Brake Rotors from the
People’s Republic of China: Preliminary
Results and Partial Rescission of the
Fifth New Shipper Review and
Rescission of the Third Antidumping
Duty Administrative Review, 66 FR
29080 (May 29, 2001) (where the
respondent was wholly owned by a U.S.
registered company); Brake Rotors from
the People’s Republic of China: Final
Results and Partial Rescission of Fourth
New Shipper Review and Rescission of
Third Antidumping Duty Administrative
Review, 66 FR 27063 (May 16, 2001),
which cites Brake Rotors from the
People’s Republic of China: Preliminary
Results and Partial Rescission of the
Fourth New Shipper Review and
Rescission of the Third Antidumping
Duty Administrative Review, 66 FR
1303, 1306 (January 8, 2001) (where the
respondent was wholly owned by a
company located in Hong Kong); and
Notice of Final Determination of Sales
at Less Than Fair Value: Creatine
Monohydrate from the People’s
Republic of China, 64 FR 71104, 71105
(December 20, 1999) (where the
respondent was wholly owned by
persons located in Hong Kong)).

Two respondents, Green Fresh and
Guangxi Yulin, are joint ventures of PRC
entities. Two respondents, Jiufa and
XITIC, are joint-stock companies in the
PRC. Another respondent, Guangxi
Hengxian, is a limited liability
company.

The remaining respondent, COFCO, is
owned by its affiliate China National, an
exporter, which is owned by “all of the
people.” COFCO also owns in part two
preserved mushroom producers, COFCO

Zhangzhou and Yu Xing. (Yu Xing has
export rights but has never directly
exported). In addition to COFCO, China
National owns in part Xiamen Jiahua
(i.e., a preserved mushroom exporter)
and Xiamen Jiahua owns in part Fujian
Zishan (i.e., another preserved
mushroom producer which also has
export rights). As discussed above in the
“Collapsing” section of this notice, we
have preliminarily considered COFCO
and the five affiliates mentioned above
as a collapsed entity.

Thus, a separate-rates analysis is
necessary to determine whether the
export activities of each of above-
mentioned respondents (including
COFCO’s collapsed entity as a whole) is
independent from government control.
(See Notice of Final Determination of
Sales at Less Than Fair Value: Bicycles
From the People’s Republic of China, 61
FR 56570 (April 30, 1996) (“Bicycles™).)
To establish whether a firm is
sufficiently independent in its export
activities from government control to be
entitled to a separate rate, the
Department utilizes a test arising from
the Final Determination of Sales at Less
Than Fair Value: Sparklers from the
People’s Republic of China, 56 FR 20588
(May 6, 1991) (“Sparklers”), and
amplified in the Final Determination of
Sales at Less Than Fair Value: Silicon
Carbide from the People’s Republic of
China, 59 FR 22585 (May 2, 1994)
(“Silicon Carbide’’). Under the separate-
rates criteria, the Department assigns
separate rates in NME cases only if the
respondent can demonstrate the absence
of both de jure and de facto
governmental control over export
activities.

1. De Jure Control

Evidence supporting, though not
requiring, a finding of de jure absence
of government control over exporter
activities includes: (1) An absence of
restrictive stipulations associated with
the individual exporter’s business and
export licenses; (2) any legislative
enactments decentralizing control of
companies; and (3) any other formal
measures by the government
decentralizing control of companies.

COFCO'’s collapsed entity, Green
Fresh, Guangxi Hengxian, Guangxi
Yulin, Jiufa, and XITIC have placed on
the administrative record the following
documents to demonstrate absence of de
jure control: the 1994 “Foreign Trade
Law of the People’s Republic of China;”
the “Company Law of the PRG,”
effective as of July 1, 1994; and “The
Enterprise Legal Person Registration
Administrative Regulations,”
promulgated on June 13, 1988. In other
cases involving products from the PRC,
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respondents have submitted the
following additional documents to
demonstrate absence of de jure control,
and the Department has placed these
additional documents on the record as
well: the “Law of the People’s Republic
of China on Industrial Enterprises
Owned by the Whole People,” adopted
on April 13, 1988 (““‘the Industrial
Enterprises Law’’); the 1990 “Regulation
Governing Rural Collectively-Owned
Enterprises of PRC”; and the 1992
“Regulations for Transformation of
Operational Mechanisms of State-
Owned Industrial Enterprises”
(“Business Operation Provisions”). (See
February 28, 2005, memorandum to the
file which places the above-referenced
laws on the record of this proceeding
segment.)

As in prior cases, we have analyzed
these laws and have found them to
establish sufficiently an absence of de
jure control of joint ventures and
companies owned by “all of the people”
absent proof on the record to the
contrary. (See, e.g., Final Determination
of Sales at Less than Fair Value:
Furfuryl Alcohol from the People’s
Republic of China, 60 FR 22544 (May 8,
1995) (“Furfuryl Alcohol’”’), and
Preliminary Determination of Sales at
Less Than Fair Value: Certain Partial-
Extension Steel Drawer Slides with
Rollers from the People’s Republic of
China, 60 FR 29571 (June 5, 1995).)

2. De Facto Control

As stated in previous cases, there is
some evidence that certain enactments
of the PRC central government have not
been implemented uniformly among
different sectors and/or jurisdictions in
the PRC. (See Silicon Carbide, 59 FR at
22587, and Furfuryl Alcohol, 60 FR at
22544.) Therefore, the Department has
determined that an analysis of de facto
control is critical in determining
whether the respondents are, in fact,
subject to a degree of governmental
control which would preclude the
Department from assigning separate
rates.

The Department typically considers
four factors in evaluating whether each
respondent is subject to de facto
governmental control of its export
functions: (1) Whether the export prices
are set by, or subject to the approval of,
a governmental authority; (2) whether
the respondent has authority to
negotiate and sign contracts and other
agreements; (3) whether the respondent
has autonomy from the government in
making decisions regarding the
selection of management; and (4)
whether the respondent retains the
proceeds of its export sales and makes
independent decisions regarding the

disposition of profits or financing of
losses. (See Silicon Carbide, 59 at 22587
and Furfuryl Alcohol, 60 FR at 22545.)

The affiliates in COFCO’s collapsed
entity (where applicable), Green Fresh,
Guangxi Hengxian, Guangxi Yulin,
Jiufa, and XITIC each has asserted the
following: (1) Each establishes its own
export prices; (2) each negotiates
contracts without guidance from any
governmental entities or organizations;
(3) each makes its own personnel
decisions; and (4) each retains the
proceeds of its export sales, uses profits
according to its business needs, and has
the authority to sell its assets and to
obtain loans. Additionally, each
respondent’s questionnaire responses
indicate that its pricing during the POR
does not suggest coordination among
exporters. As a result, there is a
sufficient basis to preliminarily
determine that each respondent listed
above (including COFCO’s collapsed
entity as a whole) has demonstrated a de
facto absence of government control of
its export functions and is entitled to a
separate rate. Consequently, we have
preliminarily determined that each of
these respondents has met the criteria
for the application of separate rates.
Moreover, with respect to the affiliates
included in COFCO’s collapsed entity,
we have assigned to all of them the
same antidumping rate in these
preliminary results for the above-
mentioned reasons.

Normal Value Comparisons

To determine whether sales of the
subject merchandise by COFCO and its
affiliates, Gerber, Green Fresh, Guangxi
Hengxian, Guangxi Yulin, Jiufa, and
XITIC to the United States were made at
prices below normal value (“NV”’), we
compared each company’s EPs or CEPs
to NV, as described in the “Export
Price,” “Constructed Export Price,” and
“Normal Value” sections of this notice,
below.

Export Price

For COFCO, Gerber, Green Fresh,
Guangxi Yulin, Jiufa, and XITIC, we
used EP methodology in accordance
with section 772(a) of the Act for sales
in which the subject merchandise was
first sold prior to importation by the
exporter outside the United States
directly to an unaffiliated purchaser in
the United States and for sales in which
CEP was not otherwise indicated. (See
“Facts Available—Green Fresh” section
above for the Department’s reason for
resorting to facts available with respect
to Green Fresh’s reported CEP sales
transactions). We made the following
company-specific adjustments:

A Green Fresh

We calculated EP based on packed,
CNF U.S. port prices to the first
unaffiliated purchaser in the United
States. Where appropriate, we made
deductions from the starting price (gross
unit price) for foreign inland freight,
foreign brokerage and handling charges
in the PRC, and international freight in
accordance with section 772(c) of the
Act. Because foreign inland freight and
foreign brokerage and handling fees
were provided by PRC service providers
or paid for in renminbi, we based those
charges on surrogate rates from India
(see “Surrogate Country” section below
for further discussion of our surrogate-
country selection). To value foreign
inland trucking charges, we used Indian
truck freight rates published in
Chemical Weekly and distance
information obtained from the following
Web sites: http://www.infreight.com,
and http://www.sitaindia.com/
Packages/CityDistance.php. To value
foreign brokerage and handling
expenses, we relied on 1999-2000
public information reported in the LTFV
investigation on certain hot-rolled
carbon steel flat products from India
(see Final Determination of Sales at Less
Than Fair Value: Certain Hot-Rolled
Carbon Steel Flat Products from India,
67 FR 50406 (October 3, 2001)). For
international freight (i.e., ocean freight),
we used the reported expenses because
Green Fresh reportedly used only
market-economy freight carriers and
paid for those expenses in a market-
economy currency (see, e.g., Brake
Rotors from the People’s Republic of
China: Final Results of Antidumping
Duty New Shipper Review, 64 FR 9972,
9974 (March 1, 1999)). We also revised
Green Fresh’s reported per-unit packed
weights used to derive PRC movement
expenses (see Green Fresh calculation
memorandum).

B. COFCO, Guangxi Yulin, and XITIC

We calculated export price based on
packed, FOB foreign port prices to the
first unaffiliated purchaser in the United
States. Where appropriate, we made
deductions from the starting price (gross
unit price) for foreign inland freight,
brokerage, and handling expenses in
accordance with section 772(c) of the
Act. Because foreign inland freight,
brokerage, and handling expenses were
provided by PRC service providers or
paid for in Chinese currency (i.e.,
renminbi), we based these charges on
surrogate rates from India. (See
discussion above for further details.)
Although COFCO claims the
Department should not deduct the
foreign inland freight, brokerage, and
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handling expenses from its reported
U.S. prices because its affiliated
producer, Yu Xing and not COFCO,
incurred these expenses, we have
continued to deduct these expenses
incurred by Yu Xing, from COFCO’s
reported U.S. prices. This deduction
complies with the requirements of
section 772(c) the Act that instructs the
Department to deduct expenses from the
U.S. gross unit price if a respondent or
its affiliated producer incurs expenses
associated with transporting to and/or
clearing the subject merchandise
through the country of exportation. See
Mushrooms 4th AR Final Results, 69 FR
at 54635, and accompanying Issues and
Decision Memorandum at Comment 10.

COFCO claims that its affiliated
producer, Yu Xing, did not incur an
expense for the glass jars used to export
the subject merchandise to the United
States because COFCO’s U.S. customers
provided this item to Yu Xing free-of-
charge. In the Department’s
supplemental questionnaire, we
specifically requested COFCO to
provide documentation (i.e., sample
invoice, sales contract, and/or purchase
agreement) to support its claim. Rather
than providing any of the requested
documentation in support of its claim
that it incurred no expense for this item,
COFCO provided only alleged (not sale)
customer correspondence.

Because COFCO has not sufficiently
supported its claim that its U.S.
customer contracted with a PRC jar
producer, and that this producer had
indeed delivered jars to Yu Xing in a
certain quantity on a certain date, free-
of-charge, the Department has not
modified the U.S. price of those
transactions to reflect the U.S.
customer’s reported expenditures for the
preserved mushrooms and the jars.
Because the details of the alleged jars
transactions are virtually nonexistent on
the record, and the link between these
jars and the production of the subject
merchandise has not been sufficiently
established, the Department has
preliminarily found that the record does
not support such an adjustment to
COFCO’s reported U.S. prices. This
preliminary decision on this matter is
consistent with Brake Rotors from the
People’s Republic of China: Preliminary
Results and Partial Rescission of the
Sixth Administrative Review and
Preliminary Results and Final Partial
Rescission of the Ninth New Shipper
Review, 69 FR 10402, 10407 (March 5,
2004). As the Department has an
affirmative obligation to prevent the
manipulation of its calculations through
unsubstantiated claims on the record. It
would not be reasonable at this time to
grant COFCO the modification to its

calculations without substantial
evidence on the record to support its
claim.

Finally, we also revised COFCO’s,
Guangxi Yulin’s and XITIC’s reported
per-unit packed weights used to derive
PRC movement expenses (see COFCO,
Guangxi Yulin, and XITIC calculation
memoranda).

C. Gerber and Jiufa

We calculated export price based on
packed, CIF U.S. port prices to the first
unaffiliated purchaser in the United
States. Where appropriate, we made
deductions from the starting price (gross
unit price) for foreign inland freight,
brokerage, and handling expenses,
international freight (i.e., ocean freight),
U.S. brokerage and handling charges,
U.S. import duties and fees (including
harbor maintenance fees, merchandise
processing fees), and U.S. demurrage
charges in accordance with section
772(c) of the Act. To value foreign
inland train charges, we used price
quotes published in the July 2001
Reserve Bank of India Bulletin. Because
foreign inland trucking charges,
brokerage, and handling expenses were
provided by PRC service providers or
paid for in renminbi, we based these
charges on surrogate rates from India.
(See discussion above for further
details.) For international freight, we
used the reported expenses because
each respondent used a market-
economy freight carrier and paid for the
expenses in a market-economy
currency. We also revised the Gerber’s
and Jiufa’s reported per-unit packed
weights used to derive PRC movement
expenses (see Gerber and Jiufa
calculation memoranda).

Constructed Export Price

For Guangxi Hengxian we calculated
CEP in accordance with section 772(b)
of the Act because the U.S. sale was
made for the account of Guangxi
Hengxian by its subsidiary in the United
States, Sino-Trend, Inc. (“Sino-Trend”’),
to an unaffiliated purchaser in the
United States.

We based CEP on a packed, ex-U.S.
port prices to the first unaffiliated
purchaser in the United States. Where
appropriate, we made deductions from
the starting price (gross unit price) for
movement expenses in accordance with
section 772(c)(2)(A) of the Act; these
included foreign inland freight and
foreign brokerage and handling charges
in the PRC, international freight (i.e.,
ocean freight), U.S. brokerage and
handling charges, U.S. import duties
and fees (including harbor maintenance
fees, merchandise processing fees), and
U.S. demurrage charges. As all foreign

inland freight and foreign brokerage and
handling expenses were provided by
PRC service providers or paid for in
renminbi, we valued these services
using the Indian surrogate values
discussed above. For international
freight, we used the reported expenses
because the respondent used a market-
economy freight carrier and paid for the
expenses in a market-economy currency
(see Guangxi Hengxian calculation
memorandum for further discussion).

In accordance with section 772(d)(1)
of the Act, we also deducted those
selling expenses associated with
economic activities occurring in the
United States, including direct selling
expenses (credit expenses), indirect
selling expenses, and inventory carrying
expenses incurred in the United States.
We also made an adjustment for profit
in accordance with section 772(d)(3) of
the Act.

Normal Value

Section 773(c)(1) of the Act provides
that the Department shall determine NV
using a factors-of-production
methodology if the merchandise is
exported from an NME country and the
information does not permit the
calculation of NV using home-market
prices, third-country prices, or
constructed value under section 773(a)
of the Act. The Department will base NV
on the factors of production because the
presence of government controls on
various aspects of these economies
renders price comparisons and the
calculation of production costs invalid
under its normal methodologies.

For purposes of calculating NV, we
valued the PRC factors of production in
accordance with section 773(c)(1) of the
Act. Factors of production include, but
are not limited to, hours of labor
required, quantities of raw materials
employed, amounts of energy and other
utilities consumed, and representative
capital costs, including depreciation.
See Section 773(c)(3) of the Act. In
examining surrogate values, we
selected, where possible, the publicly
available value which was an average
non-export value, representative of a
range of prices within the POR or most
contemporaneous with the POR,
product-specific, and tax-exclusive. See,
e.g., Notice of Preliminary
Determination of Sales at Less Than
Fair Value and Postponement of Final
Determination: Chlorinated
Isocyanurates from the People’s
Republic of China, 69 FR 75294, 75300
(December 16, 2004) (“‘Chlorinated
Isocyanurates”). We used the usage
rates reported by the respondents for
materials, energy, labor, by-products,
and packing. See Factor Valuation
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Memo for a more detailed explanation of
the methodology used in calculating
various surrogate values.

Pursuant to section 776(a)(2)(D) of the
Act, the Department used facts
otherwise available to value certain
factors of production for which Gerber,
Green Fresh, Guangxi Yulin and Yu
Xing (i.e., COFCO’s affiliated producer)
failed to provide consumption data in
response to supplemental
questionnaires issued by the
Department to these companies.

Specifically, Green Fresh failed to
provide, as requested, a consumption
factor for the water it used to grow fresh
mushrooms. Although this respondent
claimed it obtained the water free of
charge from a nearby river and was
unable to determine the amount of
water it used to grow its fresh
mushrooms, the Department was clear
in its supplemental questionnaires that
the respondent is required to report the
requested information. See Pacific Giant
v. United States, 223 F. Supp. 2nd 1336,
1346 (CIT 2002) (affirming the
Department’s valuation of water). Green
Fresh did not have to provide an exact
factor, but like the other respondents, it
could have provided a theoretical usage
amount for this input (i.e., a calculated
factor based on the land used to grow
fresh mushrooms, the amount of water
used per hectare, etc.).

In addition, although this respondent
argues that valuing this factor would
result in double counting its costs
associated with water usage in the fresh
mushroom production process if the
Department also valued the electricity it
used to pump the water from the nearby
river, we find that Green Fresh did not
provide sufficient evidence in its
questionnaire responses to demonstrate
that its reported electricity usage for
growing fresh mushrooms was only
limited to water pumping activities.
Such information is necessary for
determining the normal value of Green
Fresh’s reported U.S. sales. Thus, with
respect to this factor, we have
determined that Green Fresh did not act
to the best of its ability in providing us
with the requested information.
Accordingly, pursuant to section 776(b)
of the Act, as adverse facts available, the
Department has used the highest per-
unit water factor for fresh mushroom
production (based on the per-unit
consumption data for this input
reported by the other respondents in
this review) for purposes of valuing the
costs associated with this input utilized
by Green Fresh.

Section 773(c)(3) of the Act states that
“the factors of production utilized in
producing merchandise include, but are
not limited to the quantities of raw

materials employed.” Therefore, the
Department is required under the Act to
value all inputs (including inputs for
which the respondent claims were
provided to it purportedly free of
charge). As explained in the “Export
Price” section above, COFCO did not
sufficiently support its claim that its
U.S. customer provided Yu Xing the jars
it used free-of-charge. For this reason,
we have not adjusted COFCO’s reported
U.S. prices to include the value of jars
for certain sales of preserved
mushrooms in these preliminary results.
Despite the fact that we have not made
the above-referenced adjustment to
COFCO’s U.S. prices reported for sales
of the subject merchandise contained in
jars, section 773(c)(3) of the Act
nevertheless requires the Department to
value each factor of production used to
produce the subject merchandise.
Accordingly, for these preliminary
results, the Department has valued the
jar usage amounts reported by Yu Xing
by using a surrogate value (see Factor
Valuation Memo).

As for Gerber, Guangxi Yulin, and Yu
Xing (i.e., COFCO’s affiliated producer),
these respondents failed to provide, as
requested, a consumption factor for the
soil which they used to grow fresh
mushrooms. Although these
respondents claimed that they did not
purchase the soil used to grow fresh
mushrooms and do not maintain
consumption records for this input, we
find again, the respondents could have
provided a theoretical usage amount for
this input just as many respondents did
with respect to water, based on the land
used to grow fresh mushrooms, height
of the top soil used in mushroom sheds,
and other factors. Despite these
respondents’ claims that the soil should
not be treated as a direct material
because this input is not incorporated in
the intermediate product (i.e., fresh
mushrooms), we consider soil an
integral part of the fresh mushroom
process because without this input, the
fresh mushrooms cannot be produced.
This information is necessary for
determining the normal value of
COFCO'’s, Gerber’s, and Guangxi Yulin’s
reported U.S. sales. We have determined
pursuant to section 776(b) of the Act
that companies did not act to the best
of their ability in providing the factor
data for this input. Therefore, as adverse
facts available, the Department has used
the highest per-unit soil factor (based on
the per-unit consumption data for this
input reported by the other respondents
in this review) for purposes of valuing
the costs associated with this input
utilized by Gerber, Guangxi Yulin, and
Yu Xing (i.e., COFCQO’s affiliated

producer). See company-specific
calculation memoranda for further
discussion.

With respect to other factors data
submitted by COFCO’s affiliated
producer, Fujian Zishan, and Guangxi
Hengxian, we made adjustments to their
submitted data which we deemed were
necessary based on comments submitted
by the petitioner in this review (see
COFCO and Guangxi Hengxian
calculation memoranda for further
discussion).

Factor Valuations

In accordance with section 773(c) of
the Act, we calculated NV based on the
factors of production reported by the
respondents for the POR. To calculate
NV, we multiplied the reported per-unit
factor quantities by publicly available
Indian surrogate values (except where
noted below). In selecting the surrogate
values, we considered the quality,
specificity, and contemporaneity of the
data. See Manganese Metal from the
People’s Republic of China: Final
Results and Partial Rescission of
Antidumping Duty Administrative
Review, 63 FR 12442 (March 13, 1998).
As appropriate, we adjusted input
prices by including freight costs to make
them delivered prices. Specifically, we
added to Indian import surrogate values
a surrogate freight cost using the shorter
of the reported distance from the
domestic supplier to the factory or the
distance from the nearest seaport to the
factory, where appropriate. This
adjustment is in accordance with the
Court of Appeals for the Federal
Circuit’s decision in Sigma Corp. v.
United States, 117 F. 3d 1401 (Fed. Cir.
1997). Due to the extensive number of
surrogate values it was necessary to
assign in this investigation, we present
a discussion of the main factors. For a
detailed description of all surrogate
values used for respondents, see Factor
Valuation Memo.

Except where discussed below, we
valued raw material inputs using
February 2003-January 2004 weighted-
average Indian import values derived
from the World Trade Atlas online
(“WTA”) (see also Factor Valuation
Memo). The Indian import statistics we
obtained from the WTA were published
by the DGCI&S, Ministry of Commerce
of India, which were reported in rupees
and are contemporaneous with the POR.
Indian surrogate values denominated in
foreign currencies were converted to
U.S. dollars using the applicable average
exchange rate for India for the POR. The
average exchange rate was based on
exchange rate data from the
Department’s Web site. Where we could
not obtain publicly available
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information contemporaneous with the
POR with which to value factors, we
adjusted the surrogate values for
inflation using Indian wholesale price
indices (““WPIs”) as published in the
International Monetary Fund’s
International Financial Statistics. See
Factor Valuation Memo.

Furthermore, with regard to the
Indian import-based surrogate values,
we have disregarded prices that we have
reason to believe or suspect may be
subsidized. We have reason to believe or
suspect that prices of inputs from
Indonesia, South Korea, and Thailand
may have been subsidized. We have
found in other proceedings that these
countries maintain broadly available,
non-industry-specific export subsidies
and, therefore, it is reasonable to
conclude that there is reason to believe
or suspect all exports to all markets
from these countries are subsidized. See
Final Determination of Sales at Less
Than Fair Value: Certain Helical Spring
Lock Washers From The People’s
Republic, 61 FR 66255 (February 12,
1996), and accompanying Issues and
Decision Memorandum at Comment 1.

Finally, imports that were labeled as
originating from an “unspecified”
country were excluded from the average
value, because the Department could
not be certain that they were not from
either an NME or a country with general
export subsidies.

Surrogate Valuations

To value fresh mushrooms and rice
straw, we used an April 2002-March
2003 average price based on purchase
data contained in the 2003-2004
financial report of Premier Explosives
Ltd. (“Premier”). See Mushrooms 4th
AR Final Results, 69 FR at 54635, and
accompanying Issues and Decision
Memorandum at Comment 12.

To value cow manure and general
and/or wheat straw, we used an average
price based on data contained in the
2003-2004 financial reports of Agro
Dutch Foods, Ltd. (“Agro Dutch”) and
Flex Foods Ltd. (“Flex Foods”) (i.e., two
Indian producers of the subject
merchandise) because we could not
obtain any other Indian surrogate values
for these inputs.

To value spawn and chicken manure,
we used an average price based on data
contained in the 2003—-2004 financial
reports of Agro Dutch, Flex Foods Ltd.,
and Premier. We did not use the spawn
value data obtained from the National
Research Center for Mushroom (which
was established by the Indian Council of
Agricultural Research), because data on
the record indicates that this research
center is fully financed by the Indian

government, and its spawn price is not
determined by market forces.

For those respondents which used
mother spawn, we also used the average
spawn price to value mother spawn
from Agro Dutch, Flex Foods, and
Premier, because we were unable to
obtain publicly available information
which contained a price for mother
spawn.

To value rice straw, we used price
data contained in Premier’s 2003—2004
financial report because no such data
was available from the other financial
reports on the record and we could not
obtain any other Indian surrogate values
for this input.

To value wheat, we used price data
contained in Flex Foods’ 2003—-2004
financial report because no such data
was available from the other financial
reports on the record and we could not
obtain any other Indian surrogate values
for this input.

To value super phosphate, we used
price data contained in Flex Foods’
2002-2003 financial report because no
such data was available from the other
financial reports on the record and we
could not obtain any other Indian
surrogate values for this input.

To value soil, we used July 2003 price
data from two U.S. periodicals, Mt. Scott
Fuel and Interval Compost, rather the
data contained in the Indian
Government’s Central Public Works
Department publication, because the
excerpt from this publication only
appears to provide a rate for services
(e.g., supplying and stacking earth at
site) rather than a surrogate value for
soil. Moreover, we did not use the value
for “pressed mud” from Flex Foods”
2003-2004 financial report to value this
input, because given the magnitude of
that value, we cannot conclude that it is
representative of the value for soil used
to grow mushrooms versus other
applications (e.g., construction of
sheds). See Mushrooms 4th AR Final
Results, 69 FR at 54635, and
accompanying Issues and Decision
Memorandum at Comment 13.

For disodium stannous citrate, we
used a February 2003—January 2004
average import value for sodium citrate
from the World Trade Atlas because we
were unable to obtain a more specific
value for this input.

To value monosodium glutamate, we
used a January 2003—-December 2003
weighted-average value based on
imports of these inputs into the
Indonesia from WTA, because we had
reason to believe or suspect that a
significant amount of imports of this
input into India during the POR were
subsidized.

For those respondents which only
purchased tin cans used in the
production of preserved mushrooms
during the POR, we valued tin cans
using the can-purchase-specific price
data from the May 21, 2001, public
version response submitted by Agro
Dutch in the 2nd antidumping duty
administrative review of certain
preserved mushrooms from India, and
derived per-unit, can-size-specific
prices using the petitioner’s
methodology contained in its August 16,
2004, PAI submission.

For those respondents (i.e., COFCO)
which both purchased and produced tin
cans during the POR we valued tin cans
using the actual price data from the
supplemental questionnaire response
submitted by Agro Dutch Foods, Ltd.
(“Agro Dutch”) in the 3rd antidumping
duty administrative review of certain
preserved mushrooms from India.

Although Jiufa reported its affiliate’s
factors used to produce cans, we did not
value the factors it reported for
producing cans because a collapsing
analysis pursuant to 19 CFR 351.401(f)
was not warranted in this instance.
Instead, we valued this company’s
reported can factor.

To value water, we used the water
tariff rate for the greater Municipality of
Mumbai, India (‘“Mumbai
Municipality”’), that was formerly
available on the Municipal Corporation
of Greater Mumbai’s Web site and was
used in the Final Determination of Sales
at Less Than Fair Value:
Tetrahydrofurfuryl Alcohol From the
People’s Republic of China, 69 FR 34130
(June 18, 2004). See also http://
www.mcgm.gov.in/Stat% 2086 % 20Fig/
Revenue.htm. The latest available data
covers the period from February 2001
through November 2002. The cost of
water during this period ranged from 1.0
to 35.00 Rs/1,000 liters (1,000 liters of
water is equivalent to 1 cubic meter of
water and 1 cubic meter of water is
equivalent to 1 metric ton of water). We
used the highest value from the water
price range data from the Mumbai
Municipality.

We valued electricity using the 2000
total average price per kilowatt hour for
“Electricity for Industry” as reported in
the International Energy Agency’s
(“IEA”’s) publication, Energy Prices
and Taxes, Fourth Quarter, 2003.

We added an amount for loading and
additional transportation charges
associated with delivering coal to the
factory based on June 1999 Indian price
data contained in the periodical
Business Line.

To value diesel fuel, we used 2002
Indian price data from [EA’s Key World
Energy Statistics.
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To value steam, we used January—June
1999 Indian price data from PR
Newswire Association Inc.

Section 351.408(c)(3) of the
Department’s regulations requires the
use of a regression-based wage rate.
Therefore, to value the labor input, the
Department used the regression-based
wage rate for the PRC published by
Import Administration on our website.
The source of the wage rate data is the
Yearbook of Labour Statistics 2002,
published by the International Labour
Office (“ILO”’), (Geneva: 2002), Chapter
5B: Wages in Manufacturing. See the
Import Administration Web site: http://
ia.ita.doc.gov/wages/02wages/
02wages.html. Although Guangxi
Hengxian and Juifa question the
Department’s labor rate calculation
methodology in using per-capita Gross
National Income (“GNI”’) and wage-rate
information available from the ILO web
site for certain countries in its
regression analysis, we have continued
to employ our long-established
methodology for determining the wage
rate for the PRC. See, e.g., Notice of
Final Determination of Sales at Less
Than Fair Value: Wooden Bedroom
Furniture from the People’s Republic of
China, 69 FR 67313 (November 17,
2004), and accompanying Issues and
Decision Memorandum at Comment 23.

Certain respondents (e.g., COFCO,
Guangxi Yulin) reported certain by-
products (i.e., recovered tin plate,
recovered copper wire, and mushroom
scrap) in producing the subject
merchandise which each either re-sold
or re-used to produce the subject
merchandise during the POR. Therefore,
in those instances where the respondent
provided documentation to support its
by-product claim and we obtained
appropriate surrogate values for those
by-products, we allowed a recovery/by-
product credit. Because we could not
obtain an appropriate surrogate value
for mushroom scrap, we did not value
this by-product in the preliminary
results. Our treatment of by-products in
this proceeding is in accordance with
the Department’s practice. See Notice of
Final Determination of Sales at Less
Than Fair Value: Certain Hot-Rolled
Steel Flat Products from the People’s
Republic of China, 66 FR 49632
(September 28, 2001), and
accompanying Issues and Decision
Memorandum at Comment 3.

To value packing materials, we used
February 2003-January 2004 weighted-
average Indian import values derived
from WTA. Although Jiufa reported its
affiliate’s factors used to produce
cartons, we did not value the factors it
reported for producing cartons because
a collapsing analysis pursuant to 19 CFR

351.401(f) was not warranted in this
instance. Instead, we valued this
company’s reported carton factor.

To value PRC inland freight for inputs
shipped by truck, we used Indian freight
rates published in the October 2003—
January 2004 issues of Chemical Weekly
and obtained distances between cities
from the following Web sites: http://
www.infreight.com and http://
www.sitaindia.com/Packages/
CityDistance.php.

To value PRC inland freight for inputs
shipped by train, we used price quotes
published in the July 2001 Reserve Bank
of India Bulletin.

To value factory overhead (“FOH”’)
and selling, general & administrative
(“SG&A”’) expenses, and profit, we used
data from the 2003—-2004 financial
reports of Agro Dutch Foods, Ltd.
(“Agro Dutch”) and Flex Foods Ltd.
(“Flex Foods”). These Indian companies
are producers of the subject
merchandise based on data contained in
each Indian company’s financial
reports.

We did not use the 2003-2004
financial data obtained for Premier to
value factory overhead, SG&A or profit,
because although this company
produces the subject merchandise, its
operations, unlike Agro Dutch and Flex
Foods, are not limited to the production
of mushrooms and other similar
agricultural products. See Mushrooms
4th AR Final Results, 69 FR at 54635,
and accompanying Issues and Decision
Memorandum at Comment 8.

Where appropriate, we did not
include in the surrogate overhead and
SG&A calculations the excise duty
amount listed in the financial reports.
We made certain adjustments to the
ratios calculated as a result of
reclassifying certain expenses contained
in the financial reports. For a further
discussion of the adjustments made, see
the Preliminary Results Valuation
Memorandum.

Verification

In accordance with section 782(i)(2) of
the Act and 19 CFR 351.307, the
Department will conduct a complete
and thorough verification of a number of
respondents in this review, including,
but not limited to, Gerber, Green Fresh
(with respect to its EP sales and factors
of production data used in our analysis),
Jiufa, and XITIC. With respect to Gerber
and Green Fresh, we will ascertain
whether they continued to engage in
practices which resulted in the
application of adverse facts available in
the prior two administrative reviews.

Preliminary Results of the Review

We preliminarily find that the
following margins exist for the
following exporters under review during
the period February 1, 2003, through
January 31, 2004:

CERTAIN PRESERVED MUSHROOMS
FROM THE PRC MANDATORY RE-
SPONDENTS

Weighted-
Manufacturer/exporter ar;/m:rrggne
(percent)
China Processed Food Import
& Export Company ................ 38.25
Gerber Food (Yunnan) Co., Ltd 0.00
Green Fresh Foods
(Zhangzhou) Co., Ltd ............ 153.93
Guangxi Hengxian Pro-Light
Foods, InC .....cccceiiiiin, 49.98
Guangxi Yulin Oriental Food
Co., Ltd oo, 8.92
Shandong Jiufa Edible Fungus
Corporation Ltd ......cc.ccceeeenee 65.57
Xiamen International Trade &
Industrial Co., Ltd 8.69
PRC-Wide Rate .........cccccevvenee 198.63

We will disclose the calculations used
in our analysis to parties to this
proceeding within five days of the date
of publication of this notice. Any
interested party may request a hearing
within 30 days of publication of this
notice. If requested, a hearing will be
held on May 16, 2005.

Interested parties who wish to request
a hearing or to participate if one is
requested, must submit a written
request to the Assistant Secretary for
Import Administration, Room B—099,
within 30 days of the date of publication
of this notice. Requests should contain:
(1)The party’s name, address, and
telephone number; (2) the number of
participants; and (3) a list of issues to be
discussed. See 19 CFR 351.310(c).

Issues raised in the hearing will be
limited to those raised in case briefs and
rebuttal briefs. Case briefs from
interested parties may be submitted not
later than May 2, 2005, pursuant to 19
CFR 351.309(c). Rebuttal briefs, limited
to issues raised in the case briefs, will
be due not later than May 9, 2005,
pursuant to 19 CFR 351.309(d). Parties
who submit case briefs or rebuttal briefs
in this proceeding are requested to
submit with each argument (1) a
statement of the issue and (2) a brief
summary of the argument. Parties are
also encouraged to provide a summary
of the arguments not to exceed five
pages and a table of statutes,
regulations, and cases cited.

The Department will issue the final
results of this administrative review,



Federal Register/Vol. 70, No. 43/Monday, March 7, 2005/ Notices

10977

including the results of its analysis of
issues raised in any such written briefs
or at the hearing, if held, not later than
120 days after the date of publication of
this notice.

Assessment Rates

The Department shall determine, and
CBP shall assess, antidumping duties on
all appropriate entries. The Department
will issue appropriate appraisement
instructions for the companies subject to
this review directly to CBP within 15
days of publication of the final results
of this review. Pursuant to 19 CFR
351.212(b)(1), we will calculate
importer- or customer-specific ad
valorem duty assessment rates based on
the ratio of the total amount of the
dumping margins calculated for the
examined sales to the total entered
value of those same sales. For certain
respondents for which we calculated a
margin, we do not have the actual
entered value because they are either
not the importers of record for the
subject merchandise or were unable to
obtain the entered value data for their
reported sales from the importer of
record. For these respondents, we
intend to calculate individual customer-
specific assessment rates by aggregating
the dumping margins calculated for all
of the U.S. sales examined and dividing
that amount by the total quantity of the
sales examined. To determine whether
the duty assessment rates are de
minimis (i.e., less than 0.50 percent), in
accordance with the requirement set
forth in 19 CFR 351.106(c)(2), we will
calculate customer-specific ad valorem
ratios based on export prices.

We will instruct CBP to assess
antidumping duties on all appropriate
entries covered by this review if any
importer or customer-specific
assessment rate calculated in the final
results of this review is above de
minimis.

For entries of the subject merchandise
during the POR from companies not
subject to these reviews, we will
instruct CBP to liquidate them at the
cash deposit rate in effect at the time of
entry. The final results of this review
shall be the basis for the assessment of
antidumping duties on entries of
merchandise covered by the final results
of this review and for future deposits of
estimated duties, where applicable.

Cash Deposit Requirements

The following deposit requirements
will be effective upon publication of the
final results of the administrative review
for all shipments of certain preserved
mushrooms from the PRC entered, or
withdrawn from warehouse, for
consumption on or after the publication

date, as provided by section 751(a)(1) of
the Act: (1) The cash deposit rates for
COFCO, Gerber, Green Fresh, Guangxi
Hengxian, Guangxi Yulin, Jiufa, and
XITIC, will be the rates determined in
the final results of review (except that

if a rate is de minimis, i.e., less than 0.50
percent, no cash deposit will be
required); (2) the cash deposit rate for
PRC exporters who received a separate
rate in a prior segment of the proceeding
(which were not reviewed in this
segment of the proceeding) will
continue to be the rate assigned in that
segment of the proceeding (e.g., Guangxi
Yizhou, Minhui, Nanning Runchao,
Primera Harvest, Raoping Xingyu and
its affiliate Raoping Yucun, Shenxian
Dongxing, Shenzhen Qunxingyuan,
Superlucky, Tak Fat and its affiliate Mei
Wei, and Zhongjia); (3) the cash deposit
rate for the PRC NME entity (including
Dingyuan, Shantou Hongda, and
Zhangzhou Jingxiang) will continue to
be 198.63 percent; and (4) the cash
deposit rate for non-PRC exporters of
subject merchandise from the PRC will
be the rate applicable to the PRC
exporter that supplied that exporter.

These requirements, when imposed,
shall remain in effect until publication
of the final results of the next
administrative review.

Notification to Importers

This notice serves as a preliminary
reminder to importers of their
responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

This administrative review and notice
is in accordance with sections 751(a)(1)
and 777(i)(1) of the Act and 19 CFR
351.221(b)(4).

Dated: February 28, 2005.

Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E5—-925 Filed 3—4—05; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-533-810]

Notice of Preliminary Results and
Partial Rescission of Antidumping
Duty Administrative Review: Stainless
Steel Bar From India

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: In response to requests from
interested parties, the Department of
Commerce is conducting an
administrative review of the
antidumping duty order on stainless
steel bar from India with respect to
Chandan Steel Ltd. This review covers
sales of stainless steel bar from India to
the United States during the period
February 1, 2003, through January 31,
2004. We have preliminarily found that
sales have been made below normal
value by Chandan Steel Ltd. We invite
interested parties to comment on these
preliminary results.

We are also rescinding this
administrative review with respect to
Ferro Alloys Corp., Ltd.; Isibars Ltd.;
Mukand, Ltd.; Venus Wire Industries
Ltd; and the Viraj Group, Ltd. (Viraj
Alloys, Ltd.; Viraj Forgings, Ltd.; and
Viraj Impoexpo, Ltd.).

DATES: Effective Date: March 7, 2005.

FOR FURTHER INFORMATION CONTACT:
Melanie Brown or Julie Santoboni, AD/
CVD Operations, Office 1, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone (202) 482—4987 and (202)
482-4194, respectively.

SUPPLEMENTARY INFORMATION:

Background

On February 3, 2004, the Department
of Commerce (the Department)
published a notice in the Federal
Register providing opportunity for
interested parties to request an
administrative review of the
antidumping duty order on stainless
steel bar (SSB) from India. See Notice of
Opportunity to Request Review of
Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation, 69 FR 5125 (February 3,
2004).

The Department received requests for
an administrative review from Chandan
Steel Ltd. (Chandan); Ferro Alloys
Corp., Ltd. (FACOR); Isibars Ltd.
(Isibars); Mukand, Ltd. (Mukand); Venus
Wire Industries Limited (Venus); and
Viraj Alloys, Ltd., Viraj Forgings, Ltd.
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and Viraj Impoexpo, Ltd. (collectively
referred to as the Viraj Group) on
February 27, 2004.

The Department initiated an
administrative review of the
antidumping duty order on SSB from
India for the above-named companies
on March 26, 2004. See Initiation of
Antidumping and Countervailing Duty
Administrative Reviews and Requests
for Revocation in Part, 69 FR 15788
(March 26, 2004). We issued
questionnaires to each of these
companies on March 30, 2004.

On April 15, 2004, the petitioners
(i.e., Carpenter Technology Corp.,
Crucible Specialty Metals Division of
Crucible Materials Corp., Electralloy
Corp., Slater Steels Corp., Empire
Specialty Steel and the United
Steelworkers of America (AFL—CIO/
CLC)) requested that the Department
conduct a verification of all the
respondents. Venus, Mukand, FACOR,
Isibars, and the Viraj Group withdrew
their requests for an administrative
review on April 19, 2004, and May 3,
2004. For further discussion, see the
“Partial Rescission of Review” section
of this notice, below.

On May 3, 2004, we received a
response to section A of the
Department’s questionnaire from
Chandan. Chandan reported that it only
had export sales of stainless steel bright
bar (SSBB), and that its home market
sales of stainless steel hot-rolled bar
(SSHR) were less than 5 percent of the
volume of its U.S. sales of SSBB. In
addition, Chandan reported preliminary
data on SSB sales made to its largest
third-country markets. On May 18,
2004, Chandan submitted a response to
sections B and C of the Department’s
questionnaire, containing complete
sales databases for Chandan’s largest
third-country markets: Australia,
Belgium, and Brazil. On June 14, 2004,
the petitioners filed comments on
Chandan’s sections A—C responses, and
recommended that the Department
select Belgium as the third-country
comparison market for normal value
(NV), alleging that Chandan made more
sales to Belgium than to Australia of
merchandise identical to merchandise it
sold in the United States.

On June 29, 2004, we issued a
supplemental questionnaire to Chandan
requesting the quantity and value of its
home market sales of SSBB and SSHR,
and the certifications required by 19
CFR 351.303(g). We received Chandan’s
response on July 6, 2004. In that
response, Chandan reported that its
home market sales of SSHR were of
defective merchandise and that it did
not sell defective merchandise in its
export markets. On July 12, 2004, the

Department issued an additional
supplemental questionnaire requesting
that Chandan revise its home market
data and report its home market sales of
SSHR. We received Chandan’s revised
home market sales data on July 27,
2004.

On August 11, 2004, in response to
Chandan’s revised home market data,
the petitioners alleged that Chandan’s
home market sales of SSHR were
unsuitable for comparison purposes
because the bar was defective and
fundamentally different from the bar
sold in the United States. As a result,
the petitioners reiterated their
recommendation that Belgium be
selected as the comparison market.
Simultaneously, they made a timely
allegation that Chandan’s third-country
sales were made below the cost of
production (COP).

On August 17, 2004, Chandan
requested that the Department exclude
certain stainless steel flat-bars from the
antidumping duty order. The petitioners
submitted comments in opposition to
Chandan’s scope exclusion request on
August 19, 2004.

On September 24, 2004 we selected
Australia as the third-country
comparison market after determining
that Chandan’s home market was not
viable. See the September 24, 2004,
memorandum to Susan Kuhbach from
Team entitled, “Selection of
Comparison Market for Chandan™
(Comparison Market Memo). We chose
Australia because it was the largest
market by volume and the composition
of merchandise sold to Australia
provided a greater number of similar
product matches for sales to the United
States.

Also, on September 24, 2004, the
Department found that, because of the
complexity of assessing home market
viability, choosing the appropriate
third-country market, and the late filing
of a cost allegation by the petitioners, it
was not practicable to complete this
review within the time period
prescribed. Accordingly, we extended
the time limit for completing the
preliminary results of this review to no
later than February 28, 2005, in
accordance with section 751(a)(3)(A) of
the Tariff Act of 1930, as amended (the
Act) and 19 CFR 351.213(h)(2). See
Stainless Steel Bar from India;
Extension of Time Limit for Preliminary
Results in Antidumping Duty
Administrative Review, 69 FR 57265
(September 24, 2004).

We found that the petitioners’
allegation of sales below cost provided
a reasonable basis to believe or suspect
that Chandan’s comparison market sales
were made at prices below COP, within

the meaning of section 773(b) of the Act.
Consequently, on October 5, 2004, we
initiated a COP investigation of
Chandan’s comparison market sales
during the period of review (POR). See
the October 5, 2004 memorandum to
Susan Kuhbach from Team entitled,
“Antidumping Duty Administrative
Review on Stainless Steel Bar from
India: Allegation of Sales Below the Cost
of Production for Chandan Steel, Ltd.”
Accordingly, we notified Chandan that
it must respond to section D of the
antidumping duty questionnaire.

On October 1, 2004, we issued an
additional supplemental questionnaire
to Chandan addressing issues raised by
sections A—C of its response. We
received Chandan’s supplemental A—C
and section D questionnaire responses
on November 12, 2004. Chandan’s
November 12, 2004 response was
severely deficient; as a result, we
requested a revised submission that
Chandan submitted on November 16,
2004.

In the November 16, 2004 submission,
the law firm that had been certifying
and filing Chandan’s submissions stated
that it did not represent Chandan in the
current administrative review. On
November 22, 2004, we requested
clarification of the relationship between
the law firm and Chandan in the current
proceeding. See November 22, 2004
letter from Ryan Langan, Acting
Program Manager, AD/CVD
Enforcement, Office 1 to Mr. Peter
Koenig. Subsequently, we determined
that the law firm had failed to file a
formal notice of appearance and an
official request for adminsitrative
protective order (APO) access. The
Department afforded the law firm an
opportunity to make such filings, but
the Department received no response.
Therefore, the Department ceased all
correspondence with the law firm and
corresponded directly with Chandan.

The Department issued additional
supplemental questionnaires in
December 2004 and January 2005. We
received responses between December
2004 and February 2005.

On January 28, 2005, the petitioners
commented on Chandan’s January 5,
2005, response. In those comments, the
petitioners noted the following
problems: (1) Failure to provide
adequate cost information on a finish-
specific basis; (2) failure to provide clear
information about Chandan’s affiliate in
the United States, Chandan USA; and
(3) failure to provide importer of record
and entered value information. The
petitioners argued that, due to these
deficiencies, the Department should
either use partial facts available, adverse
facts available or the Belgian sales as the
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comparison market values. On February
18, 2005, we received comments from
the petitioners regarding Chandan’s
February response.

Scope of the Order

Imports covered by the order of
shipments of SSB. SSB means articles of
stainless steel in straight lengths that
have been either hot-rolled, forged,
turned, cold-drawn, cold-rolled or
otherwise cold-finished, or ground,
having a uniform solid cross section
along their whole length in the shape of
circles, segments of circles, ovals,
rectangles (including squares), triangles,
hexagons, octagons, or other convex
polygons. SSB includes cold-finished
SSBs that are turned or ground in
straight lengths, whether produced from
hot-rolled bar or from straightened and
cut rod or wire, and reinforcing bars that
have indentations, ribs, grooves, or
other deformations produced during the
rolling process.

Except as specified above, the term
does not include stainless steel semi-
finished products, cut-to-length flat-
rolled products (i.e., cut-to-length rolled
products which if less than 4.75 mm in
thickness have a width measuring at
least 10 times the thickness, or if 4.75
mm or more in thickness having a width
which exceeds 150 mm and measures at
least twice the thickness), wire (i.e.,
cold-formed products in coils, of any
uniform solid cross section along their
whole length, which do not conform to
the definition of flat-rolled products),
and angles, shapes, and sections.

The SSB subject to these reviews is
currently classifiable under subheadings
7222.11.00.05, 7222.11.00.50,
7222.19.00.05, 7222.19.00.50,
7222.20.00.05, 7222.20.00.45,
7222.20.00.75, and 7222.30.00.00 of the
Harmonized Tariff Schedule of the
United States (HTSUS). Although the
HTSUS subheadings are provided for
convenience and customs purposes, our
written description of the scope of the
order is dispositive.

Scope Exclusion

On August 9, 2004, we received a
scope exclusion request from Chandan.
In that request, Chandan sought to
exclude certain stainless steel flat-bars
from the scope. Specifically, Chandan
sought to exclude stainless steel hot
rolled flat-bars with sizes ranging from
34" x 8" to 8” x 3” (19.05 mm x 3.18
mm to 203.20 mm x 76.20 mm), with a
uniform solid cross section the length of
the bar in rectangular shape. Chandan
explained that the bars were not
manufactured in the United States and
that the stainless steel flat-bar

applications were different from those
of stainless steel bar.

On August 19, 2004, the petitioners
requested that the Department reject
Chandan’s exclusion request because
Chandan failed to prove the necessary
elements for a scope exclusion ruling as
outlined in 19 CFR 351.225(c).
Furthermore, the petitioners provided
evidence from domestic producers of
stainless steel hot rolled flat-bars that
such bars are produced in the United
States, in direct contradiction to
Chandan’s claims.

On February 11, 2005, we returned
Chandan’s scope exclusion request,
with instructions to refile, because it
failed to follow the scope exclusion
requirements outlined in section
351.225(c) of the Department’s
regulations. See February 11, 2005,
letter from Ryan Langan, Acting
Program Manager, AD/CVD
Enforcement, Office 1 to Chandan Steel
Ltd., in ¢/o Mr. Pravin Jain. Specifically,
Chandan failed to provide, as required
by section 351.225(c)(1) of the
Department’s regulations, a detailed
description of the product, its current
HTSUS numbers and technical uses,
citations to any applicable statutory
authority, and factual information
supporting the request.

Period of Review

The period of review is February 1,
2003, through January 31, 2004.

Partial Rescission of Review

As noted above in the “Background”
section of this notice, Venus, Mukand,
FACOR, Isibars, and the Viraj Group
withdrew their requests for an
administrative review on April 19, 2004,
and May 3, 2004. Because the
petitioners did not request an
administrative review for any of these
companies and the requests to withdraw
were made within the time limit
specified under 19 CFR 351.213(d)(1),
we are rescinding this administrative
review as it pertains to these companies.

Fair Value Comparisons

To determine whether sales of SSB by
Chandan to the United States were
made at less than NV, we compared
export price (EP) and constructed export
price (CEP), as appropriate, to the NV,
as described in the “Export Price,”
“Constructed Export Price,” and
“Normal Value” sections of this notice.

Pursuant to section 777A(d)(2) of the
Act, we compared the EPs and CEPs of
individual U.S. transactions to the
weighted-average NV of the foreign like
product where there were sales made in
the ordinary course of trade, as

discussed in the ‘“Cost of Production
Analysis” section below.

Product Comparisons

When making comparisons in
accordance with section 771(16) of the
Act, we considered all products
produced by Chandan as described in
the “Scope of the Order” to be the
foreign like product. Where there were
no sales of identical merchandise in the
comparison market made in the
ordinary course of trade to compare to
U.S. sales, we compared U.S. sales to
sales of the most similar foreign like
product made in the ordinary course of
trade. In making the product
comparisons, we matched foreign like
products based on the physical
characteristics reported by Chandan in
the following order: general type of
finish, grade, remelting process, type of
final finishing operation, shape, and
size.

Export Price and Constructed Export
Price

Chandan reported that all of its sales
of SSB to the United States during the
POR were EP sales. According to
Chandan, these sales were made to
unaffiliated customers in the United
States prior to the date of importation.
However, the record is unclear with
respect to Chandan’s U.S. sales
distribution processes to these
companies, the identity of all the
companies involved, and the
relationship, if any, to Chandan. The
record does indicate, however, that
Chandan made certain U.S. sales
through an affiliate in the United States,
i.e., Chandan USA, to unaffiliated
customers. In addition, Chandan
reported extra expenses for the sales
made through Chandan USA. These
extra expenses appear to be incurred by
an unaffiliated party in the United
States and are related to that party’s
activities in the United States on behalf
of Chandan. According to information
provided by Chandan, the unaffiliated
party is later reimbursed for those extra
expenses by Chandan through Chandan
USA.

For these preliminary results, we are
treating sales through Chandan’s U.S.
affiliate as CEP sales. As noted above,
Chandan has an affiliated entity
(Chandan USA) in the United States that
appears to be the entity that makes the
first sale in the United States to an
unaffiliated customer, and Chandan
appears to incur expenses that are
related to economic activity in the
United States. We intend to seek further
information about these sales prior to
our final results of review.
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Export Price

We calculated EP, in accordance with
section 772(a) of the Act, for those sales
Chandan made directly to unaffiliated
purchasers in the United States prior to
the date of importation. We based EP on
packed, CFR prices to unaffiliated
purchasers in the United States.

We made deductions from the EP
starting price, where appropriate, for
foreign inland freight from the plant/
warehouse to the port of export, marine
insurance, and international freight in
accordance with section 772(c)(2) of the
Act.

Constructed Export Price

As stated above, we treated those
sales made through Chandan’s U.S.
affiliate, Chandan USA, as CEP sales.
We calculated CEP in accordance with
772(b) of the Act, based on packed, CIF
and CFR prices to Chandan’s
unaffiliated customers in the United
States. We made deductions for
movement expenses in accordance with
section 772(c)(2)(A) of the Act; these
included, where appropriate, foreign
inland freight from the plant/warehouse
to the port of export, marine insurance,
and international freight. In accordance
with section 772(d)(1) of the Act, we
deducted those selling expenses
associated with economic activity in the
United States including: commissions,
credit expenses, and extra expenses
incurred in the United States.
Additionally, we made an adjustment
for profit in accordance with section
772(d)(3) of the Act.

Normal Value

Selection of Comparison Market

Because Chandan’s home market sales
were of defective merchandise, we
based NV on sales to one of Chandan’s
third country markets. See Comparison
Market Memo. In accordance with
section 773(a)(1)(C) of the Act and 19
CFR 351.404, we selected Australia as
the third-country comparison market.

Citing 19 CFR 351.404(e)(1), the
petitioners have argued that Belgium,
not Australia, is the most appropriate
third-country comparison market. The
petitioners claim that the Department
erred in selecting Australia as the third-
country comparison market when it
determined the number of potential
matches in the Australian market by
examining size ranges, rather than the
number of matches of identical size. The
petitioners assert that using a specific
size would result in a higher percentage
of identical matches in Belgium.
Furthermore, the petitioners argue that
the Department must calculate
Chandan’s NV using identical model

matches because, when looking at the
most recent third-country databases
supplied by Chandan, there still are
significant differences regarding the
product characteristics. The petitioners
state that, assuming that size ranges are
an adequate measure for product
matching, there are significantly more
similar sales matches based on grade,
shape, finish, and diameter between
sales to the United States and to
Belgium than there are between sales to
the United States and sales to Australia
or Brazil.

We considered all the criteria under
19 CFR 351.404(e) in determining the
appropriate third-country comparison
market including: (1) Whether the
foreign like product exported to a
particular third country is more similar
to the subject merchandise exported to
the United States than is the foreign like
product exported to other third
countries; (2) whether the volume of
sales to a particular third country is
larger than the volume of sales to other
third countries; and (3) other factors as
the Secretary considers appropriate.

We found that Australia is Chandan’s
largest third-country market by volume.
When we compared the sales made to
the United States to those made to the
third-country markets reported by
Chandan, we were able to identify a
greater number of similar matches of
U.S. sales to Australian sales, than to
Belgian sales. This is the same approach
the Department uses in its margin
analysis. Therefore, in accordance with
19 CFR 351.404(e), we have chosen
Australia as the appropriate third-
country market.

Cost of Production

As stated above in the “Background”
section of this notice, the petitioners
submitted a below-cost allegation. We
found that the petitioners’ allegation
provided a reasonable basis to believe or
suspect that Chandan’s third-country
sales were made at prices below the
COP, pursuant to section 773(b)(2)(A)(i)
of the Act. See the October 5, 2004
memorandum from Team to Susan
Kuhbach entitled ““Allegation of Sales
Below the Cost of Production for
Chandan Steel, Ltd.”” As a result, we
initiated an investigation to determine
whether Chandan made comparison
market sales during the POR at prices
below their COPs.

1. Calculation of COP

In accordance with section 773(b)(3)
of the Act, we calculated COP based on
the sum of the cost of materials and
fabrication for the foreign like product,
plus amounts for general and
administrative expenses (G&A), and

interest expenses. For purposes of these
preliminary results, we have relied on
the COP data submitted by Chandan.
Before the final results, we intend to
seek additional information from
Chandan about its finishing costs.

2. Test of Comparison Market Prices

On a product-specific basis, we
compared the weighted-average COP to
the comparison market sales of the
foreign like product during the POR, as
required under section 773(b) of the Act,
in order to determine whether sales had
been made at prices below the COP. For
purposes of this comparison, we used
COPs exclusive of selling and packing
expenses. The comparison market prices
were exclusive of any applicable
movement charges, commissions,
indirect selling expenses, and packing
expenses. In determining whether to
disregard home market sales made at
prices below the COP, we examined, in
accordance with sections 773(b)(1)(A)
and (B) of the Act, whether such sales
were made: (1) Within an extended
period of time in substantial quantities;
and (2) at prices which did not permit
the recovery of costs within a reasonable
period of time.

3. Results of the COP Test

Pursuant to section 773(b)(2)(C),
where less than 20 percent of the
respondent’s sales of a given product are
at prices less than the COP, we do not
disregard any below-cost sales of that
product, because we determine that in
such instances the below-cost sales were
not made in “‘substantial quantities.”
Where 20 percent or more of a
respondent’s sales of a given product are
at prices less than the COP, we
disregard those sales of that product,
because we determine that in such
instances the below-cost sales represent
“substantial quantities”” within an
extended period of time, in accordance
with section 773(b)(2)(B) and (C) of the
Act. In such cases, we also determine
whether such sales were made at prices
which would not permit recovery of all
costs within a reasonable period of time,
in accordance with section 773(b)(1)(B)
and (2)(D) of the Act.

We found that, for certain specific
products, more than 20 percent of
Chandan’s comparison market sales
were at prices less than the COP. In
addition, such sales were made within
an extended period of time and did not
provide for the recovery of costs within
a reasonable period of time. Therefore,
we excluded these sales and used the
remaining above-cost sales as the basis
for determining NV in accordance with
section 773(b)(1) of the Act.
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Level of Trade

In accordance with section
773(a)(1)(B)(i), to the extent practicable,
the Department will calculate NV based
on sales at the same level of trade (LOT)
as the EP or CEP. Sales are made at
different LOTs if they are made at
different marketing stages (or their
equivalent). See 19 CFR 351.412(c)(2).
Substantial differences in selling
activities are a necessary, but not
sufficient, condition for determining
that there is a difference in the stages of
marketing. Id.; see also Notice of Final
Determination of Sales at Less Than
Fair Value: Certain Cut-to-Length
Carbon Steel Plate From South Africa,
62 FR 61731, 61732 (November 19,
1997) (Plate from South Africa). In order
to determine whether the comparison
sales were at different stages in the
marketing process than the U.S. sales,
we reviewed the distribution system in
each market (i.e., the chain of
distribution), including selling
functions, class of customer (customer
category), and the level of selling
expenses for each type of sale.

Pursuant to section 773(a)(1)(B)(i) of
the Act, in identifying levels of trade for
EP and comparison market sales, (i.e.,
NV based on either home market or
third country prices 1) we consider the
starting prices before any adjustments.
For CEP sales, we consider only the
selling expenses reflected in the price
after the deduction of expenses and
profit under section 772(d) of the Act.
See Micron Technology, Inc. v. United
States, 243 F. 3d 1301, 1314-1315 (Fed.
Cir. 2001).

When the Department is unable to
match U.S. sales to sales of the foreign
like product in the comparison market
at the same LOT as the EP or CEP, the
Department may compare the U.S. sale
to sales at a different LOT in the
comparison market. In comparing EP or
CEP sales at a different LOT in the
comparison market, where available
data make it practicable, we make an
LOT adjustment under section
773(a)(7)(A) of the Act. Finally, for CEP
sales only, if an NV LOT is more remote
from the factory than the CEP LOT and
there is no basis for determining
whether the difference in LOTs between
NV and CEP affects price comparability
(i.e., no LOT adjustment was
practicable), the Department shall grant
a CEP offset, as provided in section
773(a)(7)(B) of the Act. See Plate from
South Africa, 62 FR at 61733.

1Where NV is based on CV, we determine the NV
LOT based on the LOT of the sales from which we
derive selling expenses, G&A and profit for CV,
where possible.

Chandan reported one level of trade
in both U.S. and third-country markets.
We found no difference between the
relevant selling activities of the CEP
LOT and the third-country LOT. In
addition, we found that the only
difference in selling activities between
the third-country LOT and the EP LOT
was that there were commissions
incurred on some U.S. sales but none on
third-country sales. This difference was
not substantial. Therefore, we find that
selling activities were performed at the
same relative level of intensity in both
markets, and that the EP and CEP levels
of trade were the same as the third-
country LOT. Accordingly, all sales
comparisons are at the same LOT for
Chandan and an adjustment pursuant to
section 773(a)(7)(A) is not warranted.

Calculation of Normal Value

Price to Price Comparisons

We based NV on packed FOB, CIF,
and CFR prices to Chandan’s third-
country unaffiliated customers. We
made deductions from the starting price,
where appropriate, for movement
expenses in accordance with section
773(a)(6)(B)(ii) of the Act, including:
Foreign inland freight from the plant/
warehouse to the port of export, marine
insurance, and international freight.

We also reduced the starting price for
comparison market packing costs
incurred on the comparison market
sales, in accordance with section
773(a)(6)(B)(i), and increased NV to
include U.S. packing expenses in
accordance with section 773(a)(6)(A).
We made circumstance-of-sale
adjustments for credit expenses, where
appropriate, pursuant to section
773(a)(6)(C)(iii) of the Act and 19 CFR
351.410. In addition, we made an
adjustment to NV to account for
commissions paid on some U.S. sales
but not on sales in the third country, in
accordance with 19 CFR 351.410(e). As
the offset for U.S. commissions, we used
third-county indirect selling expenses to
the extent of the lesser of the
commission or the indirect selling
expenses. In addition, we made
adjustments to NV, where appropriate,
for differences in costs attributable to
differences in the physical
characteristics of the merchandise,
pursuant to section 773(a)(6)(C)(ii) of
the Act and 19 CFR 351.411.

Currency Conversion

We made currency conversions into
U.S. dollars in accordance with section
773A(a) of the Act based on the
exchange rates in effect on the dates of
the U.S. sales as reported by the Federal
Reserve Bank.

Verification

As provided in section 782(i) of the
Act, we intend to verify all information
to be used in making our final results.

Preliminary Results of Review

We preliminarily find the following
weighted-average dumping margin:

Weighted-

average

Manufacturer/producer/exporter margin
percentage
Chandan Steel Ltd ...................... 10.28

The Department will disclose to
parties the calculations performed in
connection with these preliminary
results within five days of the date of
publication of this notice. Interested
parties may request a hearing within 30
days of publication. Any hearing, if
requested, will be held two days after
the date rebuttal briefs are filed.
Pursuant to 19 CFR 351.309, interested
parties may submit cases briefs not later
than 30 days after the date of
publication of this notice. Rebuttal
briefs, limited to issues raised in the
case briefs, may be filed not later than
35 days after the date of publication of
this notice. The Department will issue
the final results of the administrative
review, including the results of its
analysis of issues raised in any such
written comments, within 120 days of
publication of these preliminary results.

Assessment Rate

Upon completion of the
administrative review, the Department
shall determine, and U.S. Customs and
Border Protection shall assess,
antidumping duties on all appropriate
entries. According to 19 CFR
351.212(b)(1), for those sales with a
reported entered value, we will
calculate importer-specific assessment
rates based on the ratio of the total
amount of antidumping duties
calculated for the examined sales to the
total entered value of those sales.
Chandan did not to report entered value
for the importers it identified.
Therefore, to estimate entered value, we
deducted from gross unit price
international freight, marine insurance,
and document clearing expenses. If, at
the final results, we find that
determining assessment rates on an ad
valorem basis is not appropriate, we
will do so on a per unit assessment
basis.

Cash Deposit Requirements

To calculate the cash deposit rate for
each producer and/or exporter included
in this administrative review, we
divided the total dumping margins for
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each company by the total net value for
that company’s sales during the review
period.

Further, the following deposit
requirements will be effective for all
shipments of SSB from India, entered,
or withdrawn from warehouse, for
consumption on or after the publication
date of the final results of this
administrative review, as provided for
by section 751(a)(2)(C) of the Act: (1)
The cash deposit rates for the reviewed
companies will be the rates established
in the final results of this review, except
if the rate is less than 0.50 percent and,
therefore, de minimis within the
meaning of 19 CFR 351.106, the cash
deposit will be zero; (2) for previously
investigated companies not listed above,
the cash deposit rate will continue to be
the company-specific rate published for
the most recent period; (3) if the
exporter is not a firm covered in this
review, or the less than fair value
(LTFV) investigation, but the
manufacturer is, the cash deposit rate
will be the rate established for the most
recent period for the manufacturer of
the merchandise; and (4) the cash
deposit rate for all other manufacturers
or exporters will continue to be 12.45
percent, the “All Others” rate
established in the LTFV investigation.
See Notice of Final Determination of
Sales at Less Than Fair Value: Stainless
Steel Bar from India, 59 FR 66915,
66921 (Dec. 28, 1994). These deposit
requirements, when imposed, shall
remain in effect until publication of the
final results of the next administrative
review.

This notice serves as a preliminary
reminder to importers of their
responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

We are issuing and publishing these
results of review in accordance with
sections 751(a)(1) and 777(i)(1) of the
Act.

Dated: February 28, 2005.

Joseph A. Spetrini,

Acting Assistant Secretary, Import
Administration.

[FR Doc. E5—-924 Filed 3—-4-05; 8:45 am]|

BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-580-813]

Stainless Steel Butt Weld Pipe Fittings
From Korea: Preliminary Results of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: In response to a request by
Sungkwang Bend Company Ltd.,
(SKBC), the Department of Commerce
(the Department) is conducting an
administrative review of the
antidumping duty order of certain
stainless steel butt weld pipe fittings
from Korea. The review covers one firm,
SKBC. The period of review (POR) is
February 1, 2003, through January 31,
2004.

We preliminarily determine that sales
of stainless steel butt weld pipe fittings
from Korea have been made below the
normal value (NV) for SKBC. If these
preliminary results are adopted in our
final results of administrative review,
we will instruct Customs and Border
Protection (CBP) to assess antidumping
duties based on the difference between
the export price (EP) or constructed
export price (CEP) and NV. Interested
parties are invited to comment on these
preliminary results. Parties who submit
argument in these proceedings are
requested to submit with the argument:
(1) A statement of the issues, (2) a brief
summary of the argument, and (3) a
table of authorities.

DATES: Effective Date: March 7, 2005.

FOR FURTHER INFORMATION CONTACT:
Michael J. Heaney, or Robert James, AD/
CVD Operations, Office 7, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Room 3520, Washington,
DC 20230; telephone (202) 482—4475 or
(202) 482-0649.

SUPPLEMENTARY INFORMATION:
Background

On February 23, 1993, the Department
published the antidumping duty order
on stainless steel butt weld pipe fittings
from Korea. See Antidumping Duty
Order: Certain Stainless Steel Butt Weld
Pipe Fittings from Korea, 58 FR 11029.
On February 27, 2004, SKBC requested
an administrative review of the
antidumping duty order on stainless
steel butt weld pipe fittings from Korea
in response to the Department’s notice
of opportunity to request a review
published in the Federal Register. The

Department initiated the review for
SKBC on March 26, 2004. See Initiation
of Antidumping and Countervailing
Duty Administrative Reviews and
Request for Revocation in Part, 69 FR
15788 (March 26, 2004).

On April 7, 2004, the Department
issued sections A, B, and C of the
antidumping questionnaire to SKBC.
SKBC filed its response to section A of
our questionnaire on May 12, 2004. On
May 23, 2004, SKBC filed its response
to sections B and C of our questionnaire.

The Department issued an additional
supplemental questionnaire to SKBC on
August 7, 2004. SKBC filed its response
to our August 7, 2004, questionnaire on
September 2, 2004.

On August 3, 2004, the Department
extended the time limit for issuance of
the preliminary results of the
administrative review to February 28,
2005. See Stainless Steel Butt Weld Pipe
Fittings from Korea; Extension of Time
Limit for Preliminary Results of
Administrative Review, 69 FR 46516
(August 3, 2004).

Scope of the Antidumping Duty Order

The products covered by this order
are certain welded stainless steel butt-
weld pipe fittings (pipe fittings),
whether finished or unfinished, under
14 inches in inside diameter. Pipe
fittings are used to connect pipe
sections in piping systems where
conditions require welded connections.
The subject merchandise can be used
where one or more of the following
conditions is a factor in designing the
piping system: (1) Corrosion of the
piping system will occur if material
other than stainless steel is used; (2)
contamination of the material in the
system by the system itself must be
prevented; (3) high temperatures are
present; (4) extreme low temperatures
are present; (5) high pressures are
contained within the system.

Pipe fittings come in a variety of
shapes, and the following five are the
most basic: “elbows,” “tees,”
“reducers,” “‘stub ends,” and “caps.”
The edges of finished fittings are
beveled. Threaded, grooved, and bolted
fittings are excluded from this review.
The pipe fittings subject to this review
are classifiable under subheading
7307.23.00 of the Harmonized Tariff
Schedule of the United States (HTSUS).
Although the HTSUS subheading is
provided for convenience and customs
purposes, our written description of the
scope of this order is dispositive.

Verification

As provided in section 782(i) of the
Tariff Act of 1930, as amended (the Act),
we verified sales information provided
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by SKBC, using standard verification
procedures such as the examination of
relevant sales and financial records. Our
verification results are outlined in the
public and proprietary versions of our
verification report, which is on file in
the Central Records Unit (CRU) in room
B-099 of the main Department building.
See SKBC Sales Verification Report,
dated February 7, 2005 (Verification
Report).

Product Comparison

In accordance with section 771(16) of
the Act, we considered all stainless steel
butt-weld pipe fittings covered by the
“Scope of the Antidumping Duty
Order” section of this notice, supra,
which were produced and sold by SKBC
in the home market during the POR to
be foreign like products for the purpose
of determining appropriate product
comparisons to U.S. sales of stainless
steel butt-weld pipe fittings.

We relied on five characteristics to
match U.S. sales of subject merchandise
to comparison sales of the foreign like
product: type, grade, seam, size, and
schedule. Where there were no sales of
identical merchandise in the home
market to compare to the U.S. sales, we
compared U.S. sales to the next most
similar foreign like product on the basis
of the physical characteristics and
reporting instructions listed in the
antidumping questionnaire. We
performed a difference in merchandise
(DIFMER) test to ensure that all
comparison matches had no more than
a 20% difference in variable cost of
manufacture to the merchandise sold in
the United States.

Level of Trade

In accordance with section
773(a)(1)(B)(i) of the Act, to the extent
practicable, we determine NV based on
sales in the home market at the same
level of trade (LOT) as EP or the CEP.
The NV LOT is that of the starting-price
sales in the home market or, when NV
is based on constructed value (CV), that
of the sales from which we derive
selling, general and administrative
(SG&A) expenses and profit. For CEP, it
is the level of the constructed sale from
the exporter to an affiliated importer
after the deductions required under
section 772(d) of the Act.

To determine whether NV sales are at
a different LOT than CEP, we examine
stages in the marketing process and
selling functions along the chain of
distribution between the producer and
the unaffiliated customer. If the
comparison-market sales are at a
different LOT and the difference affects
price comparability, as manifested in a
pattern of consistent price differences

between the sales on which NV is based
and comparison-market sales at the LOT
of the export transaction, we make an
LOT adjustment under section
773(a)(7)(A) of the Act. Finally, for CEP
sales, if the NV level is more remote
from the factory than the CEP level and
there is no basis for determining
whether the difference in the levels
between NV and CEP affects price
comparability, we adjust NV under
section 773(a)(7)(B) of the Act (the CEP-
offset provision). See Final
Determination of Sales at Less Than
Fair Value: Certain Cut-to-Length
Carbon Steel Plate from South Africa,
62 FR 61731, 61732—33 (November 19,
1997).

SKBC reported one LOT in the home
market, explaining that home market
sales to distributors and end-users were
made at the same level of trade. SKBC
further submitted that it provided
substantially the same level of customer
support on its EP sales as it provided on
its home market sales to distributors and
end-users. We found that the selling
functions (which included customer
correspondence, order review and
approval, post sale service and
warranties, technical advice and
services, advertising, freight and
delivery arrangement, and ascertaining
credit worthiness) to be virtually
identical for home market sales to
distributors and end-users. We also
found that SKBC provided virtually the
same level of customer support services
on its U.S. EP sales as it did on its home
market sales. (See Appendix S-2 of
SKBC September 2, 2004 Response to
the Department’s Supplemental
Questionnaire.) Therefore, we determine
that there is only one LOT for SKBC’s
EP sales.

In its May 26, 2004, response, SKBC
indicated that its U.S. subsidiary
(Sungkwang Bend America (SKBA))
performed many of the same selling
functions on SKBC’s CEP sales that
SKBC performed on its home market
sales. SKBC also indicated that there
was one LOT for CEP and that the CEP
LOT was different than the home market
LOT. We compared CEP sales (after
deductions made pursuant to section
772(d) of the Act) to home market sales.
We determined there were fewer
services such as customer
correspondence, order review and
approval, post sales service/warranties,
technical advice, advertising, freight
delivery arrangement, credit services
and import document clearance,
performed by SKBC on its CEP sales
than on SKBC’s home market sales. See
id. In addition, the differences in selling
functions performed for home market
and CEP transactions indicate home

market sales involved a more advanced
stage of distribution than CEP sales. See
id. In the home market, SKBC provided
marketing further down the chain of
distribution by providing certain
downstream selling functions that are
normally performed by service centers
in the U.S. market (e.g., technical
advice, credit and collection, etc.). See
id.

Based on our analysis of the record
evidence on selling functions performed
for the CEP LOT and the home market
LOT, we determined the CEP and the
starting price of home market sales
represent different stages in the
marketing process, and are thus at
different LOTs within the meaning of 19
CFR 351.412. Therefore, when we
compared CEP sales to home market
sales, we examined whether an LOT
adjustment may be appropriate. In this
case, SKBC sold at one LOT in the home
market; thus, there is no basis upon
which to determine whether there is a
pattern of consistent price differences
between LOTs. Further, we do not have
the information which would allow us
to examine pricing patterns of SKBC’s
sales of other similar products, and
there are no other respondents or other
record evidence on which such an
analysis could be based.

Because the data available do not
provide an appropriate basis for making
an LOT adjustment and the LOT of
home market sales is at a more
advanced stage than the LOT of the CEP
sales, a CEP offset is appropriate in
accordance with section 773(a)(7)(B) of
the Act, as claimed by SKBC. We based
the amount of the CEP offset on the
amount of home market indirect selling
expenses, and limited the deduction for
home market indirect selling expenses
to the amount of indirect selling
expenses deducted from CEP in
accordance with section 772(d)(1)(D) of
the Act. We applied the CEP offset to
NV, whether based on home market
prices or CV.

Comparisons

To determine whether sales of subject
merchandise made by SKBC were made
at less than fair value, we compared the
EP or CEP, to the NV, as described
below. Pursuant to section 777A(d)(2) of
the Act, we compared the EP or CEP of
individual U.S. transactions to the
monthly weight-averaged NV of the
foreign like product.

Transactions Investigated

Section 351.401(i) of the Department’s
regulations states that the Department
normally will use date of invoice, as
recorded in the exporter’s or producer’s
records kept in the ordinary course of
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business, as the date of sale, but may
use a date other than the date of invoice
if it better reflects the date on which
material terms of sale are established.
For SKBC, the Department, consistent
with its practice, used the invoice date
since the invoice date represented the
first point at which the home market
and U.S. terms of sale were set. (See e.g.,
Stainless Steel Sheet and Strip in Coils
from Mexico, Preliminary Results of
Antidumping Duty Administrative
Review, August 6, 2004 (69 FR 47905,
47908). See also Verification Report at
pages 5-6.)

Export Price and Constructed Export
Price

Section 772(a) of the Act defines EP
as ‘“‘the price at which the subject
merchandise is first sold (or agreed to be
sold) before the date of importation by
the producer or exporter of subject
merchandise outside of the United
States to an unaffiliated purchaser in the
United States or to an unaffiliated
purchaser for exportation to the United
States * * *.”” as adjusted under
subsection (c). Section 772(b) of the Act
defines CEP as “‘the price at which the
subject merchandise is first sold (or
agreed to be sold) in the United States
before or after the date of importation by
or for the account of the producer or
exporter of such merchandise or by a
seller affiliated with the producer or
exporter, to a purchaser not affiliated
with the producer or exporter * * *.;”
as adjusted under subsections (c) and
(d). For purposes of this administrative
review, SKBC classified all of the U.S.
sales that it shipped directly from Korea
to the United States as EP sales. SKBC
reported all sales that were invoiced
through its U.S. subsidiary SKBA as
CEP transactions. For these preliminary
results, we have accepted these
classifications. The merchandise
shipped directly to unaffiliated
distributors in the U.S. market was not
sold through an affiliated U.S. importer.
We, therefore, preliminarily determine
that these transactions were EP sales.
We have classified as CEP transactions
the merchandise invoiced through
SKBA because these sales were “‘sold in
the United States” within the meaning
of the Act.

Export Price

We calculated EP in accordance with
section 772(a) of the Act. We based EP
on packed prices to customers in the
United States. We made deductions for
billing adjustments and rebates. We also
made adjustments for the following
movement expenses: foreign inland
freight, international freight, marine

insurance, brokerage charges, U.S.
inland freight, and U.S. Customs duties.

Constructed Export Price

We calculated CEP in accordance
with section 772(b) of the Act for those
sales to the first unaffiliated purchaser
that took place after importation into the
United States. We based CEP on packed
prices to unaffiliated purchasers in the
United States. We also made deductions
for movement expenses in accordance
with section 772(c)(2)(A) of the Act;
these included foreign inland freight,
international freight, marine insurance,
brokerage charges, U.S. inland freight
and U.S. customs duties. As further
directed by section 772(d)(1) of the Act,
we deducted those selling expenses
associated with economic activities
occurring in the United States,
including direct selling expenses (i.e.,
billing adjustments, rebates, credit
expenses, technical service expenses,
and bank charges) inventory carrying
costs, and other indirect selling
expenses. We recalculated indirect
selling expenses based upon SKBC’s
revised calculation of those expenses.
(See Verification Report, at page 36.) We
also made an adjustment for profit in
accordance with section 772(d)(3) of the
Act.

Normal Value

In accordance with section
773(a)(1)(C) of the Act, to determine
whether there was sufficient volume of
sales in the home market to serve as a
viable basis for calculating NV (i.e., the
aggregate volume of home market sales
of the foreign like product is greater
than or equal to five percent of the
aggregate volume of U.S. sales), we
compared SKBC’s volume of home
market sales of the foreign like product
to the volume of U.S. sales of the subject
merchandise. Because SKBC’s aggregate
volume of home market sales of the
foreign like product was greater than
five percent of its aggregate volume of
U.S. sales for the subject merchandise,
we determined that the home market
was viable. We therefore based NV on
home market sales to unaffiliated
purchasers made in the usual
commercial quantities and in the
normal course of trade.

We made adjustments, where
applicable, for movement expenses
(consisting of inland freight) in
accordance with section 773(a)(6)(B) of
the Act. In accordance with section
773(a)(6)(C)(iii) of the Act and 19 CFR
351.410, we made circumstance-of-sale
adjustment for imputed credit,
warranty, bank charges, and technical
service expenses. We made deductions
for billing adjustments and rebates. In

addition, we made adjustments for
differences in cost attributable to
differences in the physical
characteristics of the merchandise (i.e.,
Difmer) pursuant to section
773(a)(6)(C)(ii) of the Act and 19 CFR
351.410. We also made an adjustment,
in accordance with 19 CFR 351.410(e),
for indirect selling expenses incurred in
the home market where commissions
were granted on sales in the United
States. As noted in the “Level of Trade”
section of this notice, we also made an
adjustment for the CEP offset in
accordance with section 773(a)(7)(B) of
the Act. Finally, we deducted home
market packing costs and added U.S.
packing costs in accordance with
section 773(a)(6) of the Act. Because
SKBC failed to include labor costs in its
original packing calculation, we made
additions to both U.S. and home market
packing costs to account for the labor
component of packing expense. See
SKBC Verification Report at 37.

Currency Conversion

We made currency conversions into
U.S. dollars based on the exchange rates
in effect on the dates of the U.S. sales
as certified by the Federal Reserve Bank,
in accordance with section 773A(a) of
the Act.

Preliminary Results of Review

As aresult of our review, we
preliminarily find the weighted-average
dumping margin for the period February
1, 2003, through January 31, 2004, to be
as follows:

Margin
Manufacturer/ exporter (percent)
Sungkwang Bend Company Ltd 1.36

The Department will disclose
calculations performed within five days
of the date of publication of this notice
in accordance with 19 CFR 351.224(b).
An interested party may request a
hearing within 30 days of publication.
See 19 CFR 351.310(c). Any hearing, if
requested, will be held 37 days after the
date of publication, or the first business
day thereafter, unless the Department
alters the date pursuant to 19 CFR
351.310(d). Interested parties may
submit case briefs or written comments
no later than 30 days after the date of
publication of these preliminary results
of review. Rebuttal briefs and rebuttals
to written comments, limited to issues
raised in the case briefs and comments,
may be filed no later than 35 days after
the date of publication of this notice.
Parties who submit arguments in these
proceedings are requested to submit
with the argument: (1) A statement of
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the issue, (2) a brief summary of the
argument, and (3) a table of authorities.
Further, we would appreciate it if
parties submitting case briefs, rebuttal
briefs, and written comments would
provide the Department with an
additional copy of the public version of
any such argument on diskette. The
Department will issue final results of
this administrative review, including
the results of our analysis of the issues
in any such case briefs, rebuttal briefs,
and written comments or at a hearing,
within 120 days of publication of these
preliminary results.

The Department shall determine, and
CBP shall assess, antidumping duties on
all appropriate entries. In accordance
with 19 CFR 351.212(b)(1), we
calculated importer-specific ad valorem
assessment rates for the merchandise
based on the ratio of the total amount of
antidumping duties calculated for the
examined sales made during the POR to
the total customs value of the sales used
to calculate those duties. This rate will
be assessed uniformly on all entries of
that particular importer made during the
POR. The Department will issue
appropriate appraisement instructions
directly to CBP upon completion of the
review.

Furthermore, the following deposit
requirements will be effective upon
completion of the final results of this
administrative review for all shipments
of stainless steel butt weld pipe fittings
from Korea entered, or withdrawn from
warehouse, for consumption on or after
the publication date of the final results
of this administrative review, as
provided by section 751(a)(1) of the Act:

(1) The cash deposit rate for the
reviewed company will be the rate
established in the final results of review;

(2) For any previously reviewed or
investigated company not listed above,
the cash deposit rate will continue to be
the company-specific rate published in
the most recent period;

(3) If the exporter is not a firm
covered in this review or the LTFV
investigation, but the manufacturer is,
the cash deposit rate will be the rate
established for the most recent period
for the manufacturer of the
merchandise; and

(4) If neither the exporter nor the
manufacturer is a firm covered in this or
any previous review conducted by the
Department, the cash deposit rate will
be the “all others” rate from the
investigation (21.2 percent). See Notice
of Final Determination of Sales at Less
Than Fair Value; Certain Welded
Stainless Steel Butt Weld Pipe Fittings
From Korea, 58 FR 11029 (February 23,
1993).

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
351.402(f) to file a certificate regarding
the reimbursement of antidumping
duties prior to liquidation of the
relevant entries during this review
period. Failure to comply with this
requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

We are issuing and publishing this
notice in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: February 28, 2005.
Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E5—-917 Filed 3—4—05; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-427-814]

Notice of Extension of Time Limit for
Preliminary Results of Antidumping
Duty Administrative Review: Stainless
Steel Sheet and Strip in Coils From
France

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.
EFFECTIVE DATE: March 7, 2005.

FOR FURTHER INFORMATION CONTACT:
Sebastian Wright or Sean Carey, AD/
CVD Operations, Office 6, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—5254 and (202)
482-3964, respectively.

Background

The Department of Commerce (the
Department) published an antidumping
duty order on stainless steel sheet and
strip in coils from France on July 27,
1999 (see Amended Final Determination
of Sales at Less Than Fair Value and
Antidumping Order, 64 FR 40562 (July
27,1999)). On July 30, 2004, Ugine &
ALZ France, S.A., a French producer of
subject merchandise and petitioners
(Allegheny Ludlum Corporation, AK
Steel, Inc., North American Stainless,
United Steelworkers of America, AFL—
CIO/CLC, Butler Armco Independent
Union and Zanesville Armco
Independent Organization), requested
that the Department conduct an
administrative review. On August 30,

2004, the Department published a notice
of initiation of an administrative review
of the antidumping duty order on
subject merchandise, for the period July
1, 2003, through June 30, 2004 (see
Initiation of Antidumping and
Countervailing Duty Administrative
Reviews and Request for Revocation in
Part, 69 FR 52857 (August 30, 2004)).
The preliminary results of this
administrative review are currently due
no later than April 2, 2005.

Extension of Time Limit for Preliminary
Results

Pursuant to section 751(a)(3)(A) of the
Tariff Act of 1930 (the Act), the
Department shall issue preliminary
results in an administrative review of an
antidumping duty order within 245
days after the last day of the anniversary
month of the date of publication of the
order. The Act further provides,
however, that the Department may
extend the deadline for completion of
the preliminary results of a review from
245 days to 365 days if it determines
that it is not practicable to complete the
preliminary results within the 245-day
period. See section 751(a)(3)(A) of the
Act. Due to the complexity of issues
present in this administrative review,
such as home market sales to affiliated
parties and complicated cost accounting
issues, the Department has determined
that it is not practicable to complete this
review within the original time period.

Section 751(a)(3)(A) of the Act and
section 351.213(h)(2) of the
Department’s regulations allow the
Department to extend the deadline for
the preliminary results to a maximum of
365 days from the last day of the
anniversary month of the order. For the
reasons noted above, we are extending
the time for the completion of
preliminary results until no later than
August 1, 2005, which is the next
business day after 365 days from the last
day of the anniversary month of the date
of publication of the order. The deadline
for the final results of this
administrative review continues to be
120 days after the publication of the
preliminary results.

This notice is issued and published in
accordance with section 751(a)(3)(A) of
the Act.

Dated: February 28, 2005.

Barbara E. Tillman,

Acting Deputy Assistant Secretary for Import
Administration.

[FR Doc. E5-921 Filed 3-4-05; 8:45 am]|
BILLING CODE 3510-DS-P
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DEPARTMENT OF COMMERCE

International Trade Administration
[(C-428-829); (C-421-809); (C—-412-821)]

Preliminary Results of Countervailing
Duty Administrative Reviews: Low

Enriched Uranium From Germany, the
Netherlands, and the United Kingdom

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(the Department) is conducting
administrative reviews of the
countervailing duty (CVD) orders on
low enriched uranium from Germany,
the Netherlands, and the United
Kingdom for the period January 1, 2003,
through December 31, 2003. For
information on the net subsidy for the
reviewed companies, please see the
“Preliminary Results of Reviews”
section of this notice. Interested parties
are invited to comment on these
preliminary results. (See the “Public
Comment” section of this notice).
EFFECTIVE DATE: March 7, 2005.

FOR FURTHER INFORMATION CONTACT:
Darla Brown or Robert Copyak at (202)
482-2786, AD/CVD Operations, Office
3, Import Administration, International
Trade Administration, U.S. Department
of Commerce, Room 4012, 14th Street
and Constitution Avenue, NW.,
Washington, DC 20230.

SUPPLEMENTARY INFORMATION:

Background

On February 13, 2002, the Department
published in the Federal Register the
CVD orders on low enriched uranium
from Germany, the Netherlands, and the
United Kingdom. See Notice of
Amended Final Determinations and
Notice of Countervailing Duty Orders:
Low Enriched Uranium from Germany,
the Netherlands and the United
Kingdom, 67 FR 6688 (February 13,
2002) (Amended Final). On February 3,
2004, the Department published a notice
of opportunity to request an
administrative review of these CVD
orders. See Antidumping or
Countervailing Duty Order, Finding, or
Suspended Investigation; Opportunity
To Request Administrative Review, 69
FR 5125 (February 3, 2004). On
February 25, 2004, we received a timely
request for review from Urenco Ltd.
(Urenco), the producer and exporter of
subject merchandise. We note that this
request covered all subject merchandise
produced by Urenco in Germany, the
Netherlands, and the United Kingdom.
On February 26, 2004, we received a
timely request for review from

petitioners.? On March 26, 2004, the
Department initiated administrative
reviews of the CVD orders on low
enriched uranium from Germany, the
Netherlands, and the United Kingdom.
See Initiation of Antidumping and
Countervailing Duty Administrative
Reviews and Requests for Revocation in
Part, 69 FR 15788 (March 26, 2004).

On April 13, 2004, the Department
issued a questionnaire to the
Government of the United Kingdom
(UKG) and Urenco (Capenhurst) Ltd.
(UCL), Urenco’s producer of subject
merchandise in the United Kingdom.
Also on April 13, 2004, the Department
issued a separate questionnaire to the
Government of the Netherlands (GON)
and Urenco Nederland B.V. (UNL),
Urenco’s producer of subject
merchandise in the Netherlands. On
April 16, 2004, the Department issued a
questionnaire to the Government of
Germany (GOG) and Urenco
Deutschland GmbH (UD), Urenco’s
producer of subject merchandise in
Germany.

We received questionnaire responses
from the GON, the UKG, UCL, and UNL
on May 20, 2004, from the GOG on May
14, 2004, and from UD on May 24, 2004.

On October 19, 2004, we issued an
extension of the due date for these
preliminary results from October 31,
2004, to February 28, 2005. See Low
Enriched Uranium from France,
Germany, the Netherlands, and the
United Kingdom: Extension of
Preliminary Results of Countervailing
Duty Administrative Reviews, 69 FR
61470 (October 19, 2004) (Extension
Notice).

In accordance with 19 CFR
351.213(b), these reviews cover only
those producers or exporters for which
a review was specifically requested. The
companies subject to these reviews are
UD, UNL, UCL, Urenco Ltd., and
Urenco Inc. These reviews cover four
programs.

Scope of the Order

The product covered by these orders
is all low enriched uranium (LEU). LEU
is enriched uranium hexafluoride (UFs)
with a U235 product assay of less than
20 percent that has not been converted
into another chemical form, such as
UO., or fabricated into nuclear fuel
assemblies, regardless of the means by
which the LEU is produced (including
LEU produced through the down-
blending of highly enriched uranium).

Certain merchandise is outside the
scope of these orders. Specifically, these
orders do not cover enriched uranium

1Petitioners are the United States Enrichment
Corporation (USEC) and USEC Inc.

hexafluoride with a U235 assay of 20
percent or greater, also known as highly
enriched uranium. In addition,
fabricated LEU is not covered by the
scope of these orders. For purposes of
these orders, fabricated uranium is
defined as enriched uranium dioxide
(UOs), whether or not contained in
nuclear fuel rods or assemblies. Natural
uranium concentrates (UsOg) with a U235
concentration of no greater than 0.711
percent and natural uranium
concentrates converted into uranium
hexafluoride with a U235 concentration
of no greater than 0.711 percent are not
covered by the scope of these orders.

Also excluded from these orders is
LEU owned by a foreign utility end-user
and imported into the United States by
or for such end-user solely for purposes
of conversion by a U.S. fabricator into
uranium dioxide (UO,) and/or
fabrication into fuel assemblies so long
as the uranium dioxide and/or fuel
assemblies deemed to incorporate such
imported LEU (i) remain in the
possession and control of the U.S.
fabricator, the foreign end-user, or their
designed transporter(s) while in U.S.
customs territory, and (ii) are re-
exported within eighteen (18) months of
entry of the LEU for consumption by the
end-user in a nuclear reactor outside the
United States. Such entries must be
accompanied by the certifications of the
importer and end-user.

The merchandise subject to these
orders is currently classifiable in the
Harmonized Tariff Schedule of the
United States (HTSUS) at subheading
2844.20.0020. Subject merchandise may
also enter under 2844.20.0030,
2844.20.0050, and 2844.40.00. Although
the HTSUS subheadings are provided
for convenience and customs purposes,
the written description of the
merchandise is dispositive.

Period of Review

The period of review (POR) for these
administrative reviews is January 1,
2003, through December 31, 2003.

International Consortium

In our Notice of Final Affirmative
Countervailing Duty Determinations:
Low Enriched Uranium From Germany,
the Netherlands, and the United
Kingdom, 66 FR 65903 (December 21,
2001) (LEU Final) and accompanying
Issues and Decision Memorandum (LEU
Decision Memo) at Comment 2:
International Consortium Provision, we
found that the Urenco Group operates as
an international consortium within the
meaning of section 701(d) of the Tariff
Act of 1930, as amended (the Act). No
new informati