WD RECG 12-16-05 Friday
Y % . . Vol. 70  No. 241 Dec. 16, 2005

Pages 74639-74994

ISUET

0

Mederal Re 0



II Federal Register/Vol. 70, No.

241/ Friday, December 16, 2005

The FEDERAL REGISTER (ISSN 0097-6326) is published daily,
Monday through Friday, except official holidays, by the Office

of the Federal Register, National Archives and Records
Administration, Washington, DC 20408, under the Federal Register
Act (44 U.S.C. Ch. 15) and the regulations of the Administrative
Committee of the Federal Register (1 CFR Ch. I). The
Superintendent of Documents, U.S. Government Printing Office,
Washington, DC 20402 is the exclusive distributor of the official
edition. Periodicals postage is paid at Washington, DC.

The FEDERAL REGISTER provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having %eneral
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
currently on file for public inspection, see www.archives.gov.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federa? Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge as one of the databases
on GPO Access, a service of the U.S. Government Printing Office.

The online edition of the Federal Register www.gpoaccess.gov/
nara, available through GPO Access, 1s issued under the authority
of the Administrative Committee of the Federal Register as the
official legal equivalent of the paper and microfiche editions (44
U.S.C. 4101 and 1 CFR 5.10). It is updated by 6 a.m. each day

the Federal Register is published and includes both text and
graphics from Volume 59, Number 1 (January 2, 1994) forward.

For more information about GPO Access, contact the GPO Access
User Support Team, call toll free 1-888-293-6498; DC area 202-
512-1530; fax at 202-512-1262; or via e-mail at gpoaccess@gpo.gov.
The Support Team is available between 7:00 a.m. and 9:00 p.m.
Eastern Time, Monday-Friday, except official holidays.

The annual subscription price for the Federal Register paper
edition is $749 plus postage, or $808, plus postage, for a combined
Federal Register, Federal Register Index and List of CFR Sections
Affected (LSA) subscription; the microfiche edition of the Federal
Register including the Federal Register Index and LSA is $165,
plus postage. Six month subscriptions are available for one-half
the annual rate. The prevailing postal rates will be applied to
orders according to the delivery method requested. The price of

a single copy of the daily Federal Register, including postage,

is based on the number of pages: $11 for an issue containing

less than 200 pages; $22 for an issue containing 200 to 400 pages;
and $33 for an issue containing more than 400 pages. Single issues
of the microfiche edition may %e purchased for $3 per copy,
including postage. Remit check or money order, made payable

to the Superintendent of Documents, or charge to your GPO
Deposit Account, VISA, MasterCard, American Express, or
Discover. Mail to: New Orders, Superintendent of Documents, P.O.
Box 371954, Pittsburgh, PA 15250-7954; or call toll free 1-866-
512-1800, DC area 202-512-1800; or go to the U.S. Government
Online Bookstore site, see bookstore.gpo.gov.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 70 FR 12345.

Postmaster: Send address changes to the Superintendent of
Documents, Federal Register, U.S. Government Printing Office,
Washington DC 20402, along with the entire mailing label from
the last issue received.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 202-512-1806

202-512-1530; 1-888-293-6498

General online information

Single copies/back copies:
Paper or fiche

Assistance with public single copies

202-512-1800
1-866-512-1800
(Toll-Free)
FEDERAL AGENCIES
Subscriptions:
Paper or fiche
Assistance with Federal agency subscriptions

202-741-6005
202-741-6005

FEDERAL REGISTER WORKSHOP
THE FEDERAL REGISTER: WHAT IT IS AND HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of
Federal Regulations.

‘WHO: Sponsored by the Office of the Federal Register.

WHAT: Free public briefings (approximately 3 hours) to present:
1. The regulatory process, with a focus on the Federal
Register system and the public’s role in the development
of regulations.

2. The relationship between the Federal Register and
Code of Federal Regulations.

3. The important elements of typical Federal Register doc-
uments.

4. An introduction to the finding aids of the FR/CFR sys-
tem.

WHY: To provide the public with access to information nec-
essary to research Federal agency regulations which di-
rectly affect them. There will be no discussion of specific
agency regulations.

‘WHEN: Wednesday, January 11, 2006

9:00 a.m.-Noon

WHERE: Office of the Federal Register
Conference Room, Suite 700
800 North Capitol Street, NW.

‘Washington, DC 20002

RESERVATIONS: (202) 741-6008




11

Contents

Federal Register
Vol. 70, No. 241

Friday, December 16, 2005

Agriculture Department

See Commodity Credit Corporation

See Food Safety and Inspection Service

See Forest Service

See Natural Resources Conservation Service
See Rural Housing Service

Army Department
NOTICES
Meetings:
Army Science Board, 74780

Blind or Severely Disabled, Committee for Purchase From
People Who Are

See Committee for Purchase From People Who Are Blind
or Severely Disabled

Centers for Medicare & Medicaid Services

See Inspector General Office, Health and Human Services
Department

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 74817

Coast Guard
RULES
Maritime security:

Dangerous cargo definition change and electronic
notification of arrival submission options, 74663—
74669

Pollution:
Marine casualties; reporting requirements, 74669-74676
Ports and waterways safety; regulated navigation areas,
safety zones, security zones, etc.:
Nassau County, Long Island, NY, 74676-74679

Commerce Department

See International Trade Administration

See National Oceanic and Atmospheric Administration

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 74763-74764

Committee for Purchase From People Who Are Blind or
Severely Disabled
PROPOSED RULES
Javits-Wagner-O’Day (JWOD) Program:
Nonprofit agencies and central nonprofit agencies;
governance standards, 74721-74723
NOTICES
Procurement list; additions and deletions, 74762—74763

Committee for the Implementation of Textile Agreements
NOTICES
Cotton, wool, and man-made textiles:

China, 74777-74779

Commodity Credit Corporation
PROPOSED RULES
Export programs:
Commodities procurement for foreign donation, 74717—
74721

Commodity Futures Trading Commission
NOTICES
Meetings; Sunshine Act, 74779-74780

Defense Department
See Army Department

Drug Enforcement Administration

RULES

Anabolic Steroid Control Act of 2004; implementation,
74653-74658

Education Department
NOTICES
Agency information collection activities; proposals,
submissions, and approvals; correction, 74780
Grants and cooperative agreements; availability, etc.:
Limited English proficient programs—

Native American and Alaska Native Children in School

Program; correction, 74780-74781
Postsecondary education—

American Indian Tribally Controlled Colleges and
Universities and Alaska Native and Native
Hawaiian-Serving Institutions Programs et al.,
74781-74783

Special education and rehabilitative services—

National Institute on Disability and Rehabilitation
Research, 74788-74792

Technology and media services for individuals with
disabilities, 74783—-74788

Privacy Act; systems of records, 74792-74794

Energy Department
See Federal Energy Regulatory Commission
See Western Area Power Administration
NOTICES
Committees; establishment, renewal, termination, etc.:
Biological and Environmental Research Advisory
Committee, 74794

Environmental Protection Agency
RULES
Air pollution; standards of performance for new stationary
sources:
Annual capacity factor; definition; CFR correction, 74679
Solid waste incineration units, 74870-74924
Pesticide, food, and feed additive petitions:
Syngenta Crop Protection, Inc., 74679-74688
Pesticides; tolerances in food, animal feeds, and raw
agricultural commodities:
Bifenazate, 74688—74696
Toxic substances:
Chemical inventory update reporting, 74696—74700
NOTICES
Environmental statements; availability, etc.:
Agency comment availability, 74809-74810
Agency weekly receipts, 74810
Meetings:
Scientific Advisory Board, 74810-74814
Superfund; response and remedial actions, proposed
settlements, etc.:
Sadler Drum Site, FL, 74814



v Federal Register/Vol. 70, No. 241 /Friday, December 16, 2005/ Contents

Federal Aviation Administration
RULES
Airworthiness directives:
Boeing, 74639-74649
NOTICES
Advisory circulars; availability, etc.:
Compliance checklist for part 23 projects, 74862
Aeronautical land-use assurance; waivers:
Southern Illinois Airport, IL, 74862—-74863
Air carriers certification and operation:

Flight and duty time; interpretation procedures; comment

request, 74863
Airport noise compatibility program:
Southwest Florida International Airport, FL, 74863—
74864
Environmental statements; availability, etc.:
Las Vegas McCarran International Airport, NV, 74864

Federal Energy Regulatory Commission
NOTICES
Electric rate and corporate regulation combined filings,
74796-74801
Hydroelectric applications, 74801-74804
Meetings:
Assessment of demand response resources; technical
conference, 74804-74805
Santa Felicia Hydroelectric Project, 74805
Applications, hearings, determinations, etc.:
Maritimes & Northeast Pipeline, L.L.C., 74794
Ridge Generating Station, LP, 74794-74795
Trunkline LNG Co., LLC, 74795
Vector Pipeline L.P., 74795-74796

Federal Highway Administration

NOTICES

Environmental statements; notice of intent:
Lafayette Parish, LA, 74864

Federal Maritime Commission

NOTICES

Ocean transportation intermediary licenses:
Unifreight Cargo Systems, Inc., et al., 74815

Federal Reserve System

NOTICES

Banks and bank holding companies:
Change in bank control, 74815
Formations, acquisitions, and mergers, 74815
Permissible nonbanking activities, 74816

Federal Trade Commission

NOTICES

Federal Credit Reporting Act:
Disclosure charges, 74816

Fish and Wildlife Service

RULES

Endangered Species Convention:
Appendices and amendments—

Alligator snapping turtle and all species of map turtles

native to U.S., 74700-74712
NOTICES
Agency information collection activities; proposals,
submissions, and approvals, 74842-74844

Food and Drug Administration
RULES
Animal drugs, feeds, and related products:

Pyrantel tartrate, etc.; approval withdrawn, 7465274653

NOTICES
Agency information collection activities; proposals,
submissions, and approvals, 74817-74822
Animal drugs, feeds, and related products:
Pyrantel tartrate, etc.; withdrawn, 74822-74823
Meetings:

Nonprescription Drugs Advisory Committee and
Endocrinologic and Metabolic Drugs Advisory
Committee, 74823

Memorandums of understanding:

C-Path Institute framework for collaboration, 74823—

74827

Food Safety and Inspection Service

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 74759-74760

Forest Service
NOTICES
Agency information collection activities; proposals,
submissions, and approvals, 74760-74761
Meetings:
Forestry Research Advisory Council, 74761
Lake Tahoe Basin Federal Advisory Committee, 74761

Health and Human Services Department

See Centers for Medicare & Medicaid Services

See Food and Drug Administration

See Inspector General Office, Health and Human Services
Department

See National Institutes of Health

Homeland Security Department
See Coast Guard
See Transportation Security Administration

Housing and Urban Development Department
NOTICES
Grants and cooperative agreements; availability, etc.:
Homeless assistance; excess and surplus Federal
properties, 74838-74840
Median family income limits and estimates (2006 FY);
metropolitan area definitions, 74988-74993

Indian Affairs Bureau
NOTICES
Environmental statements; notice of intent:
Confederated Tribes of Umatilla Reservation of Oregon;
Coyote Business Park project, 74844-74845

Indian Arts and Crafts Board

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 74840-74841

Inspector General Office, Health and Human Services
Department

NOTICES
Program exclusions; list, 74827-74829

Interior Department

See Fish and Wildlife Service

See Indian Affairs Bureau

See Land Management Bureau

See Minerals Management Service

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 74841-74842



Federal Register/Vol. 70, No. 241 /Friday, December 16, 2005/ Contents

Internal Revenue Service
RULES
Income taxes:
Foreign entities; classification, 74658
NOTICES
Meetings:
Taxpayer Advocacy Panels, 74866

International Trade Administration
NOTICES
Antidumping:
Honey from—
China, 7476474776
Committees; establishment, renewal, termination, etc.:
Industry Trade Advisory Committee on Chemicals et al.,
74776-74777

International Trade Commission
NOTICES
Import investigations:
Liquid sulfur dioxide from—
Canada, 74845-74846
Solid urea from—
Russia and Ukraine, 74846

Justice Department
See Drug Enforcement Administration

Land Management Bureau
NOTICES
Meetings:
Resource Advisory Councils—
Western Montana, 74845

Merit Systems Protection Board
PROPOSED RULES
Organization and procedures:

Employee testimony and official records production; legal

proceedings, 74714-74717

Minerals Management Service
RULES
Outer Continental Shelf; oil, gas, and sulphur operations:
Ultra-deep well drilling; suspension of operations,
74659-74663

National Institutes of Health
NOTICES
Inventions, Government owned; availability for licensing,
74829-74830
Meetings:
National Institute of Allergy and Infectious Diseases,
74830
National Institute on Alcohol Abuse and Alcoholism,
74831

National Institute on Deafness and Other Communication

Disorders, 74830-74831
National Library of Medicine, 74832
National Toxicology Program—
Geinstein and soy formula expert panel; comment
request, 74834—-74835

Hormonally induced reproductive tumors; relevance of

rodent biossays, 74835-74836
In vitro pyrogenicity testing methods; nominations of
experts and submission of data, 74833-74834
Scientific Counselors Board, 74832

National Oceanic and Atmospheric Administration
RULES
Fishery conservation and management:
Atlantic highly migratory species—
Atlantic bluefin tuna, 74712-74713
PROPOSED RULES
Fishery conservation and management:
Alaska; fisheries of Exclusive Economic Zone—
Bering Sea and Aleutian Islands groundfish, 74723—
74739
Gulf of Alaska groundfish, 74739-74758
NOTICES
Endangered and threatened species:
Recovery plans—
Central California Coast coho salmon, 74777

Natural Resources Conservation Service

NOTICES

Reports and guidance documents; availability, etc.:
Indiana Technical Guide, 7476174762

Nuclear Regulatory Commission
PROPOSED RULES
Practice and procedure:
Electronic submissions use in agency hearings, 74950—
74986
NOTICES
Agency information collection activities; proposals,
submissions, and approvals, 74846
Reports and guidance documents; availability, etc.:
Concentration averaging guidance for waste
determinations, 74846—74850

Pipeline and Hazardous Materials Safety Administration
NOTICES
Hazardous materials:

Applications; exemptions, renewals, etc., 74865—-74866

Rural Housing Service

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 74762

Securities and Exchange Commission

NOTICES

Meetings; Sunshine Act, 74850

Self-regulatory organizations; proposed rule changes:
American Stock Exchange LLC, 74850-74859
International Securities Exchange LLC, 74859-74861

Small Business Administration

NOTICES

Small Business Technology Transfer Program Policy
Directive; amendments, 74926—74947

Social Security Administration
RULES
Organization and procedures:
Social Security Number (SSN) Cards; replacement
limitations, 74649-74652
NOTICES
Agency information collection activities; proposals,
submissions, and approvals, 74861

State Department
NOTICES
Culturally significant objects imported for exhibition:
Samuel Palmer (1805-1881): Vision and Landscape,
74861-74862



VI Federal Register/Vol. 70, No. 241 /Friday, December 16, 2005/ Contents

Textile Agreements Implementation Committee
See Committee for the Implementation of Textile
Agreements

Transportation Department

See Federal Aviation Administration

See Federal Highway Administration

See Pipeline and Hazardous Materials Safety
Administration

Transportation Security Administration

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 74836—74838

Treasury Department
See Internal Revenue Service

Veterans Affairs Department
NOTICES
Agency information collection activities; proposals,
submissions, and approvals, 74867
Meetings:
Veterans’ Disability Benefits Commission, 74867

Western Area Power Administration
NOTICES
Energy planning and management program:
Parker-Davis project; post-2008 resource pool, 74805—
74809

Separate Parts In This Issue

Part Il
Environmental Protection Agency, 74870-74924

Part 1l
Small Business Administration, 74926—-74947

Part IV
Nuclear Regulatory Commission, 7495074986

Part V
Housing and Urban Development Department, 74988-74993

Reader Aids

Consult the Reader Aids section at the end of this issue for
phone numbers, online resources, finding aids, reminders,
and notice of recently enacted public laws.

To subscribe to the Federal Register Table of Contents
LISTSERYV electronic mailing list, go to http://
listserv.access.gpo.gov and select Online mailing list
archives, FEDREGTOC-L, Join or leave the list (or change
settings); then follow the instructions.



Federal Register/Vol. 70, No. 241 /Friday, December 16, 2005/ Contents VII

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

5 CFR
Proposed Rules:

7 CFR

10 CFR

14 CFR
39 (4 documents) ........... 74639,
74641, 74645, 74647

40 CFR

60 (2 documents) ........... 74679,
74870

180 (2 documents) ......... 74679,
74688

10 i 74696

41 CFR

46 CFR

Proposed Rules:
Ao 74669
50 CFR

23 74700
B35, e 74712

Proposed Rules:
679 (2 documents) ......... 74723,
74739



74639

Rules and Regulations

Federal Register
Vol. 70, No. 241

Friday, December 16, 2005

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-22437; Directorate
Identifier 2005-NM-082—-AD; Amendment
39-14419; AD 2005-25-26]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-400, 747-400D, and 747—-
400F Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Boeing Model 747-400, 747—-400D, and
747—400F series airplanes. This AD
requires repetitive detailed inspections
for damage (degraded finish; missing,
lifted, peeling, or blistering paint; or
signs of corrosion) of the interior skin in
the forward and aft cargo compartments,
and corrective actions if necessary. This
AD results from reports of skin
corrosion on four Boeing Model 747
series airplanes that were delivered
between 1995 and 1999. We are issuing

which can penetrate the thickness of the
skin and cause cracking, and result in
rapid decompression of the airplane.
DATES: This AD becomes effective
January 20, 2006.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of January 20, 2006.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., Nassif Building, room PL-401,
Washington, DC.

Contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207, for service
information identified in this AD.

FOR FURTHER INFORMATION CONTACT:
Nicholas Kusz, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 917-6432; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION:

Examining the Docket

You may examine the airworthiness
directive (AD) docket on the Internet at
http://dms.dot.gov or in person at the
Docket Management Facility office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Management Facility office
(telephone (800) 647-5227) is located on
the plaza level of the Nassif Building at
the street address stated in the
ADDRESSES section.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR

apply to certain Boeing Model 747-400,
747-400D, and 747-400F series
airplanes. That NPRM was published in
the Federal Register on September 15,
2005 (70 FR 54484). That NPRM
proposed to require repetitive detailed
inspections for damage (degraded finish;
missing, lifted, peeling, or blistering
paint; or signs of corrosion) of the
interior skin in the forward and aft cargo
compartments, and corrective actions if
necessary.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We received no
comments on the NPRM or on the
determination of the cost to the public.

Clarification of Alternative Method of
Compliance (AMOC) Paragraph

We have revised this action to clarify
the appropriate procedure for notifying
the principal inspector before using any
approved AMOC on any airplane to
which the AMOC applies.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD with the change
described previously. We have
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Costs of Compliance

There are about 260 airplanes of the
affected design in the worldwide fleet.
The following table provides the
estimated costs for U.S. operators to

this AD to detect and correct corrosion,  part 39 to include an AD that would comply with this AD.
ESTIMATED COSTS
Average Nuug?fé (_)f
Action Work hours labor rate Parts Cost per airplane istered a?ir- Fleet cost
per hour planes
Detailed inspection, per in- 10 $65 N/A | $650, per inspection cycle 36 | $23,400, per inspection
spection cycle. cycle.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,

section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
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promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation

Administration (FAA) amends § 39.13

by adding the following new

airworthiness directive (AD):

2005-25-26 Boeing: Amendment 39-14419.
Docket No. FAA-2005-22437;
Directorate Identifier 2005-NM—-082—-AD.

Effective Date

(a) This AD becomes effective January 20,
2006.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 747—
400, 747-400D, and 747—400F series
airplanes, certificated in any category; as

identified in Boeing Alert Service Bulletin
747-53A2505, dated March 17, 2005.

Unsafe Condition

(d) This AD was prompted by reports of
skin corrosion on four Boeing Model 747
series airplanes that were delivered between
1995 and 1999. We are issuing this AD to
detect and correct corrosion, which can
penetrate the thickness of the skin and cause
cracking, and result in rapid decompression
of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Repetitive Inspections and Corrective
Actions

(f) Within 12 months after the effective
date of this AD, do a detailed inspection for
damage (degraded finish; missing, lifted,
peeling, or blistering paint; or signs of
corrosion) of the interior skin in the forward
and aft cargo compartments. Do any
applicable corrective actions before further
flight. Except as required by paragraphs (g)
and (h) of this AD, do all actions in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-53A2505, dated March 17, 2005. Repeat
the inspection thereafter at intervals not to
exceed 48 months until accomplishing task
number C53-125-01 of Boeing Document
Number D6-36022, “Aging Airplane
Corrosion Prevention and Control Program—
Model 747,” Revision A, dated July 28, 1989,
or until accomplishing tasks S53-520 and
S$53-550 of Boeing Document D621U400-
MRB, “B747-400 Maintenance Review Board
Report,” Revision E, dated May 2003.

Note 1: For the purposes of this AD, a
detailed inspection is: “An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.”

Damage That Exceeds Structural Repair
Manual Limits

(g) If any corrosion damage that exceeds
the limits specified in the structural repair
manual is found during any action required
by this AD, and Boeing Alert Service Bulletin
747-53A2505, dated March 17, 2005,
specifies to contact Boeing for repair
instructions: Before further flight, repair the
damage using a method approved in
accordance with the procedures specified in
paragraph (i) of this AD.

No Reporting Requirement

(h) Although Boeing Alert Service Bulletin
747-53A2505, dated March 17, 2005,
specifies to submit to the manufacturer a
report of the inspection program and details
of any corrosion damage and peeling paint
primer, this AD does not include those
actions.

Alternative Methods of Compliance
(AMOCs)

(i)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOC:s for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with §39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Commercial Airplanes Delegation Option
Authorization Organization who has been
authorized by the Manager, Seattle ACO, to
make those findings. For a repair method to
be approved, the repair must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

Material Incorporated by Reference

(j) You must use Boeing Alert Service
Bulletin 747-53A2505, dated March 17,
2005, to perform the actions that are required
by this AD, unless the AD specifies
otherwise. The Director of the Federal
Register approved the incorporation by
reference of this documents in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Contact Boeing Gommercial Airplanes, P.O.
Box 3707, Seattle, Washington 98124-2207,
for a copy of this service information. You
may review copies at the Docket Management
Facility, U.S. Department of Transportation,
400 Seventh Street SW., room PL—401, Nassif
Building, Washington, DC; on the Internet at
http://dms.dot.gov; or at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at the NARA, call (202) 741—
6030, or go to http://www.archives.gov/
federal_register/code_of_federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on
December 8, 2005.
Michael Zielinski,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 05—24053 Filed 12—15-05; 8:45 am)]
BILLING CODE 4910-13-P



Federal Register/Vol. 70, No. 241/Friday, December 16, 2005/Rules and Regulations

74641

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-21356; Directorate
Identifier 2004—NM-223—-AD; Amendment
39-14417; AD 2005-25-24]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 777-200 and -300 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Boeing Model 777-200 and —300 series
airplanes. This AD requires repetitive
detailed inspections of the forward lugs
of the power control unit (PCU), yoke
assembly, and forward attachment
hardware of the left inboard, left
outboard, right inboard, and right
outboard flaperon PCUs; and other

specified/corrective actions if necessary.

For certain airplanes, this AD also
requires other related concurrent
actions. This AD results from reports
indicating that operators have found
worn, fretted, and fractured bolts that
attach the yoke assembly to the flaperon
PCU. We are issuing this AD to prevent
damage and eventual fracture of the
yoke assembly, pin assembly, and
attachment bolts that connect the
inboard and outboard PCUs to a
flaperon, which could lead to the
flaperon becoming unrestrained and
consequently departing from the
airplane. Loss of a flaperon could result
in asymmetric lift and reduced roll
control of an airplane. A departing
flaperon could also cause damage to the
horizontal and vertical stabilizers,
which could result in loss of control of
the airplane if damage is significant.

DATES: This AD becomes effective
January 20, 2006.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of January 20, 2006.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., Nassif Building, room PL—401,
Washington, DC.

Contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207, for service
information identified in this AD.

FOR FURTHER INFORMATION CONTACT: Gary
Oltman, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 917-6443;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:
Examining the Docket

You may examine the airworthiness
directive (AD) docket on the Internet at
http://dms.dot.gov or in person at the
Docket Management Facility office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Management Facility office
(telephone (800) 647-5227) is located on
the plaza level of the Nassif Building at
the street address stated in the
ADDRESSES section.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to certain Boeing Model 777-200
and —300 series airplanes. That NPRM
was published in the Federal Register
on June 3, 2005 (70 FR 32524). That
NPRM proposed to require repetitive
detailed inspections of the forward lugs
of the power control unit (PCU), yoke
assembly, and forward attachment
hardware of the left inboard, left
outboard, right inboard, and right
outboard flaperon PCUs; and other
specified/corrective actions if necessary.
For certain airplanes, the NPRM also
proposed to require other related
concurrent actions.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments received.

Request To Revise Compliance Time for
Certain Airplanes

Two commenters request that we
revise the compliance times of the
initial and repetitive inspections for
Model 777-200 and —300 series
airplanes powered by Rolls-Royce
engines. Both commenters state that the
initial inspection in the third row of
Table 1 of the NPRM should be
specified in flight hours. One
commenter, the airplane manufacturer,
states that the repetitive inspections in
the second and third rows of Table 1 of
the NPRM should also be specified in
flight hours. The commenters point out
that these revisions are consistent with
what is recommended in Boeing Service
Bulletin 777-27A0056, Revision 1,
dated July 8, 2004.

We agree. We did not intend to differ
from the compliance time recommended
in the service bulletin. Therefore, we
have revised the compliance times of
the initial inspection in the third row of
Table 1 of this AD and the repetitive
inspection interval in the second and
third rows of Table 1 of this AD.

Request To Clarify Certain Compliance
Times

One commenter requests that we
clarify when the compliance time clock
starts for the initial inspections of the
Model 777-200 and —300 series
airplanes powered by Rolls-Royce
engines. These compliance times are
listed in rows 2 and 3, of the second
column of Table 1 of the NPRM. The
commenter states that, according to
Boeing Service Bulletin 777-27A0056,
Revision 1, the clock for measuring
flight cycles and flight hours should
start from the date of airplane delivery.
The commenter asserts that compliance
times as written in the NPRM do not
clearly state that.

We agree. We have revised the
compliance times in rows 1, 2, and 3, of
the second column of Table 1 of this AD
to specify that the threshold of the
initial inspection should be measured
from “* * * the date of issuance of the
original standard airworthiness
certificate or the date of issuance of the
original export certificate of
airworthiness.”

Request To Add Line Numbers (L/Ns) to
Table 1

One commenter, the manufacturer,
requests that we make the following
changes to Table 1 of the NPRM:

¢ In row 1 of the first column, add L/
Ns 1 through 297 inclusive for Model
777-200 and —300 airplanes powered by
General Electric or Pratt & Whitney
engines.

e In row 2 of the first column, add L/
Ns 1 through 297 inclusive for Model
777-200 and —300 airplanes powered by
Rolls-Royce engines.

e In row 3 of the first column, add L/
Ns 298 and subsequent for Model 777—
200 and —300 airplanes powered by
Rolls-Royce engines.

¢ In row 2 of the second column, add
the phrase “* * * date of this AD,
whichever is later.”

For clarification we agree to add “L/
Ns 1 through 297 inclusive” to row 1 of
the first column of Table 1 of this AD.
We have verified that the commenter’s
other proposed changes were included
in the NPRM, as published in the
Federal Register on June 3, 2005. That
information is retained in this AD, so no
additional change to this AD is
necessary in this regard.
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Request To Identify Engine Type

One commenter requests that, for the
proposed initial and repetitive
inspections, we clarify whether the
applicable airplanes are powered by
General Electric, Pratt & Whitney, or
Rolls-Royce engines. The commenter
states that Boeing Service Bulletin 777—
27A0056, Revision 1, identifies the
applicable airplanes as Group 1, 2, or 3
airplanes with the inspection details.

We agree. We have revised Table 1 of
this AD to identify the affected airplanes
as Group 1, 2, or 3 airplanes, in addition
to including the line numbers and
engine types. With the changes
discussed previously, this information
is consistent with what is specified in
the effectivity of Boeing Service Bulletin
777-27A0056, Revision 1.

Request To Delete Compliance Time for
Corrective Actions

One commenter requests that we
delete the last sentence of paragraph (f)
of the NPRM: “Do the applicable
corrective actions before further flight.”
The commenter states that this sentence
conflicts with the compliance times in
Table 1 of the NPRM.

We do not agree to delete the
sentence. Table 1 of this AD specifies
compliance times for doing the initial
and repetitive inspections. The last
sentence of paragraph (f) of this AD
specifies the compliance time for doing
the corrective actions if, during any
inspection, any damage to the
attachment hardware, PCU lug, or yoke
assembly is found, or a migrated or
rotated bearing is found. We defined
these corrective actions in the “Relevant
Service Information” paragraph of the
NPRM. These corrective actions must be
done before further flight after finding
damage.

We inadvertently omitted the
compliance time for the other specified
action, which is tightening the
attachment bolts to a higher torque
value. The other specified action must
also be done before further flight after
accomplishing the inspections specified
in paragraphs (f)(1) through (f)(5) of this
AD. Therefore, we have added that
action to the last sentence of paragraph
(f) of this AD.

Request To Add Concurrent
Requirement

One commenter requests that we
delete reference to Boeing Service
Bulletin 777-27-0049, dated August 30,
2001, from paragraph (h) of the NPRM,
and add it to paragraph (g) of the NPRM.
As justification, the commenter states
that Boeing Service Bulletin 777—
27A0056, Revision 1, recommends

accomplishing both Boeing Service
Bulletin 777-27-0009, Revision 1, dated
May 8, 2003, and Boeing Service
Bulletin 777-27-0049 concurrently with
Boeing Service Bulletin 777-27A0056,
Revision 1.

We disagree. As we stated in the
difference paragraph of the NPRM, this
AD does not require concurrent
accomplishment of Boeing Service
Bulletin 777-27-0049. Instead,
paragraph (g) of this AD requires
concurrent accomplishment of Boeing
Service Bulletin 777-27-0009, Revision
1, with the exception to install new,
improved steel yoke assemblies having
improved bearing retention, part
number (P/N) 251W1130-3. We have
determined that installing P/N
251W1130-3 concurrently with doing
the detailed inspections of the forward
lugs of the PCU and of the attachment
hardware for damage (required by
paragraphs (f)(1) and (f)(5) of this AD),
in accordance with Boeing Service
Bulletin 777-27A0056, Revision 1,
adequately addresses the concurrent
requirements identified in Boeing
Service Bulletin 777-27-0049.
Therefore, no change to this AD is
necessary in this regard.

Request for Credit for Group 1
Airplanes

One commenter requests that we
revise paragraph (h) of the NPRM to give
credit to Group 1 airplanes for the
inspections specified in paragraphs
(£)(1) through (f)(5) of the NPRM. The
commenter points out that Note 3 in the
Accomplishment Instructions of Boeing
Service Bulletin 777-27A0056, Revision
1, states that Group 1 airplanes have
accomplished the intent of that service
bulletin if those airplanes have
incorporated the modification in Boeing
Service Bulletin 777-27-0049 and
tightened the PCU attach bolts to the
higher torque values given in Boeing
Service Bulletin 777-27A0056, Revision
1. The commenter has accomplished the
actions specified in Boeing Service
Bulletin 777-27-0049 and has tightened
the bolts in accordance with Boeing
Service Letter 777—-SL-27-030, dated
January 4, 2001. The commenter asserts
that these actions should terminate the
proposed inspections for Group 1
airplanes.

We disagree. Boeing Service Bulletin
777-27—-0049 does not specify doing a
detailed inspection of the aft lugs of the
yoke assembly for fretting damage,
which is required by paragraph (f)(2) of
this AD. In addition, we must ensure
that the inspections specified in
paragraphs (f)(1) through (f)(5) of this
AD are accomplished concurrently with
tightening the attachment bolts to a

higher torque value (the other specified
action required by paragraph (f) of this
AD). Operators, who installed the new,
improved yoke assembly having
improved bearing retention, P/N
251W1130-3, but tightened the
attachment bolts to the lower torque
values specified in the Boeing 777
Airplane Maintenance Manual, have
reported finding loose or fretted bolts,
and at least one fractured bolt, with
significant damage to the yoke and PCU.
However, under the provisions of
paragraph (k) of this AD, we may
consider requests for approval of an
alternative method of compliance if
sufficient data are submitted to
substantiate that such method would
provide an acceptable level of safety.

Request To Identify Airplanes by Group
Number

One commenter requests that we
revise paragraph (h) of the NPRM to
identify the applicable airplanes by
group numbers for terminating certain
inspections. The commenter states that
accomplishing Boeing Service Bulletin
777-27-0049 on Group 1 airplanes
terminates the inspections specified in
paragraphs (f)(1) through (f)(5) of the
NPRM. The commenter also states that
accomplishing Boeing Service Bulletin
777-27-0049 on Group 2 and 3
airplanes terminates the inspections
specified in paragraphs (f)(3) and (f)(4)
of the NPRM.

We disagree. As discussed in the
previous comment, we have determined
that, for Group 1 airplanes,
accomplishing the actions in Boeing
Service Bulletin 777-27-0049
terminates only the inspections required
by paragraphs (f)(3) and (f)(4) of this AD.
Consequently, we do not need to
distinguish between airplane groups in
this regard. In addition, the effectivity of
Boeing Service Bulletin 777-27-0049 is
different than the effectivity of Boeing
Service Bulletin 777-27A0056, Revision
1. Therefore, paragraph (h) of this AD is
only applicable to the airplanes
identified in the effectivity of Boeing
Service Bulletin 777-27-0049. No
change is necessary to this AD in this
regard.

Request To Revise the Difference
Paragraph

One commenter requests that we
revise the last sentence of the difference
paragraph in the NPRM. The commenter
asserts that the paragraph should state
that accomplishing Boeing Service
Bulletin 777-27-0049 is an optional
terminating action for certain repetitive
inspections “* * * on certain Model
777—-200 and —300 series airplanes.”
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We do not agree to add the additional
phrase. Although we agree that the
commenter’s statement is true, we do
not publish difference paragraphs in a
final rule. In addition, no change is
needed to paragraph (h) of this AD in
this regard, since that paragraph
identifies the certain Model 777-200
and —300 series airplanes that are
allowed credit for the optional
terminating action.

Request To Revise “Costs of
Compliance”

One commenter, an operator, states
that the cost impact of the proposed
inspections for its fleet is $34,820, per
inspection cycle. The commenter states
it has completed the proposed
inspections on 35 of 45 of its affected
airplanes. The commenter has based the
cost impact on a figure of 8.5 man-hours
to complete the proposed inspection.
We infer the commenter would like us
to revise the “Costs of Compliance”
section of this AD.

We disagree. The estimated work
hours in AD rulemaking actions
represent only the time necessary to
perform the specific actions actually
required by the AD. These figures
typically do not include incidental
costs, such as the time required to gain
access and close up, planning time, or
time necessitated by other
administrative actions. In this case, we
agree with the manufacturer’s estimate;
Boeing Service Bulletin 777-27A0056,
Revision 1, estimates 4 man-hours to do
the inspection. Therefore, no change is
necessary to this AD in this regard.

Explanation of Changes Made to This
AD

We have revised the ““Alternative
Methods of Compliance (AMOGs)”
paragraph in this AD to clarify the
delegation authority for Authorized
Representatives for the Boeing
Commercial Airplanes Delegation
Option Authorization.

We have also revised this AD to
clarify the appropriate procedure for
notifying the principal inspector before
using any approved AMOC on any
airplane to which the AMOC applies.

Conclusion

We have carefully reviewed the
available data, including the comments
received, and determined that air safety
and the public interest require adopting
the AD with the changes described
previously. We have determined that
these changes will neither increase the
economic burden on any operator nor
increase the scope of the AD.

Costs of Compliance

There are about 483 airplanes of the
affected design in the worldwide fleet.
This AD affects about 131 airplanes of
U.S. registry. The inspections take about
4 work hours per airplane, at an average
labor rate of $65 per work hour. Based
on these figures, the estimated cost of
the inspections for U.S. operators is
$34,060, or $260 per airplane, per
inspection cycle.

The concurrent actions of Boeing
Service Bulletin 777-27-0009, if
required, take about 7 work hours per
airplane. Required parts cost about
$12,758 per airplane. Based on these
figures, the estimated cost of these
concurrent actions is $13,213 per
airplane.

The concurrent actions of Boeing
Service Bulletin 777-27-0049, if
required, take about 5 work hours per
airplane. Required parts cost about
$3,245 per airplane. Based on these
figures, the estimated cost of these
concurrent actions is $3,570 per
airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the National Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

2005-25-24 Boeing: Amendment 39-14417.
Docket No. FAA-2005-21356;
Directorate Identifier 2004-NM-223—-AD.

Effective Date

(a) This AD becomes effective January 20,
2006.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 777—
200 and —-300 series airplanes, certificated in
any category, as identified in Boeing Service

Bulletin 777—-27A0056, Revision 1, dated July
8, 2004.

Unsafe Condition

(d) This AD results from reports indicating
that operators have found worn, fretted, and
fractured bolts that attach the yoke assembly
to the flaperon power control unit (PCU). We
are issuing this AD to prevent damage and
eventual fracture of the yoke assembly, pin
assembly, and attachment bolts that connect
the inboard and outboard PCUs to a flaperon,
which could lead to the flaperon becoming
unrestrained and consequently departing
from the airplane. Loss of a flaperon could
result in asymmetric lift and reduced roll
control of an airplane. A departing flaperon
could also cause damage to the horizontal
and vertical stabilizers, which could result in
loss of control of the airplane if damage is
significant.
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Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Detailed Inspections

(f) At the applicable compliance time(s)
specified in Table 1 of this AD, do detailed
inspections of the parts specified in
paragraphs (f)(1) through (f)(5) of the left
inboard, left outboard, right inboard, and

right outboard flaperon PCUs; and do any
other specified and corrective actions as
applicable; by doing all of the actions
specified in the Accomplishment
Instructions of Boeing Service Bulletin 777—
27A0056, Revision 1, dated July 8, 2004. Do
the other specified action and applicable
corrective actions before further flight.

(1) Forward lugs of the PCU for nicks,
gouges, and fretting damage.

(2) Aft lugs of the yoke assembly for
fretting damage.

TABLE 1.—COMPLIANCE TIMES

(3) Aft lugs of the yoke assembly for signs
of wear on the anti-rotation lugs, unless
paragraph (g) or (h) of this AD, as applicable,
has been accomplished.

(4) Aft lugs of the yoke assembly bearings
for signs of migration or rotation, unless
paragraph (g) or (h) of this AD, as applicable,
has been accomplished.

(5) Attachment hardware for the PCU to
yoke assembly for damage.

Applicable airplanes

Initial inspection

Repetitive inspections

Group 1 airplanes: Model 777-200 and —300
airplanes powered by General Electric or
Pratt & Whitney engines, line numbers (L/
Ns) 1 through 297 inclusive.

Group 2 airplanes: Model 777-200 and —300
airplanes powered by Rolls-Royce engines,
L/Ns 1 through 297 inclusive.

Group 3 airplanes: Model 777-200 and —-300
airplanes powered by Rolls-Royce engines,
L/Ns 298 and subsequent.

Before the accumulation of 5,000 total flight
cycles since the date of issuance of the
original standard airworthiness and certifi-
cate or the date of issuance of the original
export certificate of airworthiness; or within
12 months after the effective date of this
AD; whichever is later.

Before the accumulation of 1,000 total flight
cycles since the date of issuance of the
original standard airworthiness certificate or
the date of issuance of the original export
certificate of airworthiness; or within 180
days after the effective date of this AD;
whichever is later.

Before the accumulation of 5,000 total flight
hours since the date of issuance of the
original standard airworthiness certificate or
the date of issuance of the original export
certificate of airworthiness; or within 750
days after the effective date of this AD;
whichever is later.

None.

At intervals not to exceed 5,000 flight hours or
750 days, whichever is later.

At intervals not to exceed 5,000 flight hours or
750 days, whichever is later.

Concurrent Actions for Certain Airplanes

(g) For Model 777-200 series airplanes
identified in Boeing Service Bulletin 777-27—
0009, Revision 1, dated May 8, 2003: Before
or concurrently with accomplishing
paragraph (f) of this AD, replace the yoke
assemblies and pins of the left inboard, left
outboard, right inboard, and right outboard
flaperon PCUs with new, improved yoke
assemblies and pins by doing all of the
actions specified in the Accomplishment
Instructions of Boeing Service Bulletin 777—
27-0009, Revision 1, dated May 8, 2003;
except where the service bulletin specifies
installing yoke assembly having part number
(P/N) 251W1130-1, install yoke assembly
having P/N 251W1130-3.

Optional Terminating Action for Certain
Repetitive Inspections

(h) For Model 777-200 and —300 series
airplanes identified in Boeing Service
Bulletin 777-27-0049, dated August 30,
2001: Replacing the yoke assemblies of the
left inboard, left outboard, right inboard, and
right outboard flaperon PCUs with new,
improved yoke assemblies having improved
bearing retention, and doing any other
specified and corrective actions, by doing all
of the actions specified in the
Accomplishment Instructions of Boeing
Service Bulletin 777-27-0049, dated August
30, 2001, terminates the detailed inspections
required by paragraphs (f)(3) and (f)(4) of this
AD.

Credit for Pin Replacements of the Outboard
Flaperon PCUs

(i) Accomplishment of the actions
specified in paragraph (b) or (d) of AD 99—
13-05, amendment 39-11198, before the
effective date of this AD is acceptable for
compliance with the pin replacements of the
left and right outboard flaperon PCUs
required by paragraph (g) of this AD.

Parts Installation

(j) As of the effective date of this AD, no
person may install on any airplane the
following parts: Yoke assembly having P/N
S$251W115-3 or P/N 251W1130-1; and pin
having P/N S251W115-2.

Alternative Methods of Compliance
(AMOCs)

(k)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with 14 CFR 39.19 on any
airplane to which the AMOC applies, notify
the appropriate principal inspector in the
FAA Flight Standards Certificate Holding
District Office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Commercial Airplanes Delegation Option

Authorization Organization who has been
authorized by the Manager, Seattle ACO, to
make those findings. For a repair method to
be approved, the repair must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

Material Incorporated by Reference

(1) You must use Boeing Service Bulletin
777-27A0056, Revision 1, dated July 8, 2004;
and Boeing Service Bulletin 777-27-0009,
Revision 1, dated May 8, 2003, as applicable,
to perform the actions that are required by
this AD, unless the AD specifies otherwise.
The optional terminating action provided by
paragraph (h) of this AD, if accomplished,
must be done in accordance with Boeing
Service Bulletin 777-27-0049, dated August
30, 2001. The Director of the Federal Register
approved the incorporation by reference of
these documents in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207, for a copy
of this service information. You may review
copies at the Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., room PL—401, Nassif
Building, Washington, DC; on the Internet at
http://dms.dot.gov; or at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at the NARA, call (202) 741—
6030, or go to http://www.archives.gov/
federal_register/code_of federal_regulations/
ibr_locations.html.
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Issued in Renton, Washington, December 6,
2005.

Kevin M. Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 05—24050 Filed 12—15-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-21716; Directorate
Identifier 2005-NM-080-AD; Amendment
39-14418; AD 2005-25-25]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 767-200, —300, and —300F Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Boeing Model 767-200, —300, and
—300F series airplanes. This AD requires
replacing the aileron control override
quadrant with a modified unit. This AD
results from a report of the seizing of the
input override mechanism bearings of
the lateral central control actuator on
affected airplanes. We are issuing this
AD to prevent corrosion of the input
override mechanism bearings of the
lateral central control actuator, which,
in the event of a subsequent jam in the
pilot’s aileron control system, could
result in failure of the aileron override
system and consequent reduced lateral
controllability of the airplane.

DATES: This AD becomes effective
January 20, 2006.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of January 20, 2006.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., Nassif Building, Room PL-401,
Washington, DC.

Contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207, for service
information identified in this AD.

FOR FURTHER INFORMATION CONTACT:
Douglas Tsuji, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130S, FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,

Washington 98055-4056; telephone
(425) 917-6487; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION:

Examining the Docket

You may examine the airworthiness
directive (AD) docket on the Internet at
http://dms.dot.gov or in person at the
Docket Management Facility office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Management Facility office
(telephone (800) 647-5227) is located on
the plaza level of the Nassif Building at
the street address stated in the
ADDRESSES section.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to certain Boeing Model 767-200,
—300, and —300F series airplanes. That
NPRM was published in the Federal
Register on July 6, 2005 (70 FR 38819).
That NPRM proposed to require
replacing the aileron control override
quadrant with a modified unit.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments received.

Support for the Proposed AD

Two commenters express support for
the proposed AD.

Request To Extend Compliance Time

One commenter, an airplane operator,
requests that the proposed compliance
time for replacing the aileron control
override quadrant be extended from 18
months after the effective date of the AD
to 21 months after the effective date of
the AD. The commenter states that the
18-month compliance time will create
undue economic hardship because it’s
“C” check interval has been extended to
21 months.

We do not agree with the commenter’s
request to extend the compliance time.
In developing an appropriate
compliance time for this action we
considered the urgency associated with
the subject unsafe condition, and the
practical aspect of accomplishing the
required modification within a period of
time that corresponds to the normal
scheduled maintenance for most
affected operators. Since maintenance
schedules vary from operator to
operator, it is not possible to guarantee
that all affected airplanes could be
modified during scheduled
maintenance, even if we extended the
compliance time to 21 months. We find
that an 18-month compliance time

represents the maximum time in which
the affected airplanes may continue to
operate without compromising safety.
We also note that economic hardship is
not sufficient rationale for
demonstrating that an extended
compliance time would provide an
acceptable level of safety. However,
according to the provisions of paragraph
(h) of the final rule, we may approve
requests to adjust the compliance time
if the request includes data to
substantiate that the new compliance
time would provide an acceptable level
of safety. No change to the final rule is
necessary.

Request To Correct Wording in
“Relevant Service Information” Section

One commenter notes that the
“Relevant Service Information” section
of the proposed AD should be corrected
to state that Revision 1 of Boeing Alert
Service Bulletin 767—-27A0175, dated
June 3, 2004, increased the effectivity
rather than Revision 2, of Boeing
Service Bulletin 767-27A0175, dated
August 5, 2004, as is currently stated in
that section. The commenter points out
that Revision 1 of the alert service
bulletin increased the applicability and
that this applicability was continued in
Revision 2 of the service bulletin.

We partially agree with the
commenter. We agree that the additional
airplanes (line number 837 through 918)
were added to Revision 1 rather than
Revision 2 of the service bulletin, and
we have revised paragraphs (f) and (i) of
the final rule accordingly. However,
since the “Relevant Service
Information” section of the preamble
does not reappear in the final rule, we
have not revised that section.

Request To Revise Cost Estimate

One commenter disagrees with the
projected costs to accomplish the
proposed replacement of the aileron
control override quadrant. The
commenter states that its actual costs to
do the replacement have been $1,068
per airplane rather than $796, which
was the cost proposed in the NPRM.

We infer that the commenter would
like the cost estimate to be revised to
closer reflect its actual costs. We
acknowledge the commenter’s concerns,
but disagree with revising the cost
estimate. Although the operator has
tracked its own costs based on data it
kept when accomplishing related AD
2003-15-03, amendment 39-13245 (68
FR 44197, July 28, 2003), the commenter
does not state how the additional costs
were accrued (e.g., additional labor,
parts, etc.). We acknowledge that the
costs associated with doing the required
actions can vary depending on if the
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operator chooses to replace the existing
override quadrant assembly, or if it
chooses to overhaul the existing
override quadrant by installing new
corrosion resistant steel bearings. In
addition, we recognize that in
accomplishing the requirements of any
AD, operators may incur “incidental”
costs in addition to the “direct”” costs
that are reflected in the cost analysis
presented in the AD preamble.
However, the cost analysis in AD
rulemaking actions typically does not
include incidental costs, but only the
costs of the specific actions required by
the AD action.

We have not revised the final rule in
this regard.

Clarification of Alternative Method of
Compliance (AMOC) Paragraph

We have revised this action to clarify
the appropriate procedure for notifying
the principal inspector before using any
approved AMOC on any airplane to
which the AMOC applies.

Explanation of Editorial Change

We have revised the cost estimate to
correct the number of airplanes in the
worldwide fleet. The NPRM stated that
the number is 127 airplanes; the final
rule states that the number is 82
airplanes.

Conclusion

We have carefully reviewed the
available data, including the comments
received, and determined that air safety
and the public interest require adopting
the AD with the changes described
previously. We have determined that
these changes will neither increase the
economic burden on any operator nor
increase the scope of the AD.

Costs of Compliance

There are about 82 airplanes of the
affected design in the worldwide fleet.
This proposed AD affects about 45
airplanes of U.S. registry. The actions
will take about 10 work hours per
airplane, at an average labor rate of $65
per work hour. Required parts cost
about $146 per airplane. Based on these
figures, the estimated cost of this AD for
U.S. operators is $35,820, or $796 per
airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the National Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

2005-25-25 Boeing: Amendment 39-14418.
Docket No. FAA-2005-21716;
Directorate Identifier 2005-NM-080-AD.

Effective Date

(a) This AD becomes effective January 20,
2006.

Affected ADs

(b) This AD is related to AD 2003—-15-03,
amendment 39-13245. AD 2003-15-03 is
applicable to Boeing Model 767-200, —300,
and —300F series airplanes, certificated in
any category, line numbers (L/Ns) 1 through
836 inclusive.

Applicability
(c) This AD applies to Boeing Model 767—
200, —300, and —300F series airplanes,

certificated in any category, L/Ns 837
through 918 inclusive.

Unsafe Condition

(d) This AD was prompted by a report of
the seizing of the input override mechanism
bearings of the lateral central control actuator
on affected airplanes. We are issuing this AD
to prevent corrosion of the input override
mechanism bearings of the lateral central
control actuator, which, in the event of a
subsequent jam in the pilot’s aileron control
system, could result in failure of the aileron
override system and consequent reduced
lateral controllability of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Replacement

(f) Within 18 months after the effective
date of this AD, replace the aileron control
override quadrant with a modified unit, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
767-27A0175, Revision 1, dated June 3,
2004; or Boeing Service Bulletin 767—
27A0175, Revision 2, dated August 5, 2004.

Note 1: This AD does not require
accomplishing the actions specified by Step
5 of Figure 2 of Boeing Alert Service Bulletin
767—27A0175, Revision 1, or Boeing Service
Bulletin 767-27A0175, Revision 2.

Part Installation

(g) As of the effective date of this AD, no
person may install, on any airplane, an
aileron control quadrant override assembly
that has not been modified in accordance
with the requirements of this AD.

Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOC:s for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with §39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.
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Material Incorporated by Reference

(1) You must use Boeing Alert Service
Bulletin 767-27A0175, Revision 1, dated
June 3, 2004; or Boeing Service Bulletin 767—
27A0175, Revision 2, dated August 5, 2004;
as applicable; to perform the actions that are
required by this AD, unless the AD specifies
otherwise. The Director of the Federal
Register approved the incorporation by
reference of these documents in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Contact Boeing Gommercial Airplanes, P.O.
Box 3707, Seattle, Washington 98124-2207,
for a copy of this service information. You
may review copies at the Docket Management
Facility, U.S. Department of Transportation,
400 Seventh Street SW., room PL—401, Nassif
Building, Washington, DC; on the Internet at
http://dms.dot.gov; or at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at the NARA, call (202) 741—
6030, or go to http://www.archives.gov/
federal_register/code_of federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on
December 8, 2005.
Michael Zielinski,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 05-24054 Filed 12—15-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-21712; Directorate
Identifier 2005-NM-070-AD; Amendment
39-14424; AD 2005-26—03]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Boeing Model 737 airplanes. This AD
requires modifying the elevator input
torque tube assembly. This AD results
from a report of a restriction in the
pilot’s elevator input control system. A
design review performed on the elevator
input torque tube assembly in the
course of the investigation discovered
possible failure modes that could lead to
a jam of the elevator control system. We
are issuing this AD to prevent loss of
elevator control and consequent
reduced controllability of the airplane.
DATES: This AD becomes effective
January 20, 2006.

The Director of the Federal Register
approved the incorporation by reference

of certain publications listed in the AD
as of January 20, 2006.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., Nassif Building, room PL—401,
Washington, DC.

Contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207, for service
information identified in this AD.

FOR FURTHER INFORMATION CONTACT:
Douglas Tsuji, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130S, FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 917-6487; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION:

Examining the Docket

You may examine the airworthiness
directive (AD) docket on the Internet at
http://dms.dot.gov or in person at the
Docket Management Facility office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Management Facility office
(telephone (800) 647-5227) is located on
the plaza level of the Nassif Building at
the street address stated in the
ADDRESSES section.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to certain Boeing Model 737-100,
—200, —200C, —-300, —400, —500, —600,
—700, —=700C, —800 and —900 series
airplanes. That NPRM was published in
the Federal Register on July 5, 2005 (70
FR 38630). That NPRM proposed to
require modifying the elevator input
torque tube assembly.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments received.

Support for the Proposed AD

One commenter states that although
the proposed AD does not affect any
airplane in its fleet, it supports the
actions in the AD.

Request To Clarify Summary

The airplane manufacturer requests
that we revise the third sentence in the
Summary section of the proposed AD
from, “This proposed AD is prompted
by a report of a restriction in the pilot’s
elevator control system,” to “This
proposed AD is prompted by the results
of a design review performed on the

input torque tube assembly, which
discovered possible failure modes that
could lead to a jam of the elevator
control system.” The commenter
explains that the sentence, as proposed,
may be misleading by connecting the
pilots’ reported condition to the
hypothetical jam that is addressed by
the proposed AD.

We partially agree with the
commenter. We agree that the wording
in the Summary section could lead to an
interpretation that the cause of the
reported incident was restrictions in the
pilot’s elevator input control system. We
disagree with revising the section as
proposed, because, as stated in the
Discussion section of the proposed AD,
the design review was conducted as part
of an intensive investigation. The
investigation was conducted by the
National Transportation Safety Board,
the FAA, and Boeing. We have revised
the Summary section and paragraph (d)
of the final rule to state, “This AD
results from a report of a restriction in
the pilot’s elevator input control system.
A design review performed on the
elevator input torque tube assembly in
the course of the investigation
discovered possible failure modes that
could lead to a jam of the elevator
control system.”

Request To Allow Different Procedures
for Re-Identification

The commenter, an airplane operator,
requests that paragraph (f) be revised to
allow alternate methods for re-
identifying the modified elevator torque
tube assemblies. The commenter
explains that the service bulletins
referenced in the proposed AD specify
the use of a rubber ink stamp method to
re-identify the modified assemblies. The
commenter points out that operators of
a single airplane would have to fabricate
or acquire a stamp for a one-time use,
and operators of many airplanes would
have to acquire dozens of rubber stamps
to support the various overhaul facility
locations. The commenter requests that
the final rule allow for use of either the
rubber stamp method, or the use of a
pen with indelible ink. The commenter
states that the component number could
then be covered with protective
covering.

We agree with the commenter. The
intent of the procedures in the proposed
AD and in the service bulletins is to
signify that the modification has been
accomplished, not to specify the method
of re-identification. We have revised
paragraph (f) of the final rule to allow
alternate permanent part marking in lieu
of rubber stamping.



74648

Federal Register/Vol. 70, No. 241/Friday, December 16, 2005/Rules and Regulations

Clarification of Alternative Method of
Compliance (AMOC) Paragraph

We have revised this action to clarify
the appropriate procedure for notifying
the principal inspector before using any
approved AMOC on any airplane to

Conclusion

We have carefully reviewed the
available data, including the comments
received, and determined that air safety
and the public interest require adopting
the AD with the changes described

economic burden on any operator nor
increase the scope of the AD.

Costs of Compliance

There are about 2,971 airplanes of the
affected design in the worldwide fleet.
This AD will affect about 1,573

which the AMOC applies. previously. We have determined that airplanes of U.S. registry. The following
these changes will neither increase the  table provides the estimated costs for
U.S. operators to comply with this AD.
ESTIMATED COSTS
I Average labor Cost per U.S. registered
Modification Work hours rate per hour Parts airplane airplanes Fleet cost
For airplanes identified in Boeing Alert
Service Bulletin  737-27A1271 as
Group 1 oo 5 $65 $701 $1,026 249 $255,474
For airplanes identified in Boeing Alert
Service Bulletin  737-27A1271 as
GroUP 2 ..o 7 65 1,290 1,745 311 542,695
For all airplanes identified in Boeing Alert
Service Bulletin 737-27A1274 ............. 3 65 50 245 1,013 248,185

In addition, a special tool is necessary
to do the modification required by this
AD. Boeing will provide one tool at no
charge to each customer regardless of
warranty status.

Based on these figures, the estimated
total cost of this AD for U.S. operators
is about $1,046,354, or between $1,271
and $1,990 per airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends §39.13
by adding the following new
airworthiness directive (AD):

2005-26-03 Boeing: Amendment 39-14424.
Docket No. FAA-2005-21712;
Directorate Identifier 2005-NM—070-AD.

Effective Date

(a) This AD becomes effective January 20,
2006.

Affected ADs
(b) None.
Applicability
(c) This AD applies to the airplanes

identified in Table 1 of this AD, certificated
in any category.

TABLE 1.—AIRPLANES AFFECTED BY THIS AD

Boeing airplane models—

As identified in Boeing Alert Service Bulletin—

737-100, —200, —200C, —300, —400, and —500 series airplanes
737-600, —700, —700C, —800 and —900 series airplanes ..........cccccccuvee..

737-27A1274, dated February 17, 2005.
737-27A1271, dated December 16, 2004.
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Unsafe Condition

(d) This AD results from a report of a
restriction in the pilot’s elevator input
control system. Although the cause of the
incident was indeterminate, a design review
performed on the elevator input torque tube
assembly in the course of the investigation
discovered possible failure modes that could
lead to a jam of the elevator control system.
We are issuing this AD to prevent loss of
elevator control and consequent reduced
controllability of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Modification

(f) Within 60 months after the effective
date of this AD: Modify the elevator input
torque tube assembly by doing all the actions
in accordance with the Accomplishment
Instructions of the applicable service bulletin
in Table 1 of this AD. Where the applicable
service bulletin specifies to re-identify the
modified elevator torque tube assemblies
using a rubber stamp, the part may be re-
identified using a permanent method that is
acceptable to the appropriate principal
inspector in the FAA Flight Standards
Certificate Holding District Office.

Alternative Methods of Compliance
(AMOCs)

(g)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with § 39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Material Incorporated by Reference

(h) You must use Boeing Alert Service
Bulletin 737-27A1274, dated February 17,
2005; or Boeing Alert Service Bulletin 737—
27A1271, dated December 16, 2004; as
applicable, to perform the actions that are
required by this AD, unless the AD specifies
otherwise. The Director of the Federal
Register approved the incorporation by
reference of these documents in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Contact Boeing Commercial Airplanes, P.O.
Box 3707, Seattle, Washington 98124-2207,
for a copy of this service information. You
may review copies at the Docket Management
Facility, U.S. Department of Transportation,
400 Seventh Street SW., room PL-401, Nassif
Building, Washington, DC; on the Internet at
http://dms.dot.gov; or at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at the NARA, call (202) 741—
6030, or go to http://www.archives.gov/
federal_register/code_of_federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on
November 25, 2005.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-24151 Filed 12—15-05; 8:45 am)]
BILLING CODE 4910-13-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Part 422

RIN 0960-AG25

Social Security Number (SSN) Cards;
Limiting Replacement Cards

AGENCY: Social Security Administration
(SSA).

ACTION: Interim final rule with request
for comments.

SUMMARY: These regulations reflect and
implement amendments to the Social
Security Act (the Act) made by part of
the Intelligence Reform and Terrorism
Prevention Act of 2004 (IRTPA). Section
7213(a)(1)(A) of the IRTPA requires that
we limit individuals to three
replacement SSN cards per year and ten
replacement SSN cards during a
lifetime. The provision permits us to
allow for reasonable exceptions from
these limits on a case-by-case basis in
compelling circumstances. This
provision also helps us to further
strengthen the security and integrity of
the SSN issuance process. The limits on
replacement SSN cards will be
established prospectively, effective no
later than December 17, 2005, regardless
of the date we issue final rules in the
Federal Register.

DATES: These final rules with request for
comment are effective December 16,
2005. To be sure that your comments are
considered, we must receive them no
later than February 14, 2006.

ADDRESSES: You may give us your
comments by: using our Internet facility
(i.e., Social Security Online) at http://
policy.ssa.gov/erm/rules.nsf/
Rules+Open+To+Comment or the
Federal eRulemaking Portal at http://
www.regulations.gov; e-mail to
regulations@ssa.gov; telefax to (410)
966—2830; or letter to the Commissioner
of Social Security, P.O. Box 17703,
Baltimore, MD 21235-7703. You may
also deliver them to the Office of
Regulations, Social Security
Administration, 100 Altmeyer Building,
6401 Security Boulevard, Baltimore, MD
21235-6401, between 8 a.m. and 4:30
p.m. on regular business days.
Comments are posted on our Internet
site, or you may inspect them physically
on regular business days by making

arrangements with the contact person
shown in this preamble.

Electronic Version. The electronic file
of this document is available on the date
of publication in the Federal Register at
http://www.gpoaccess.gov/fr/
index.html.

FOR FURTHER INFORMATION CONTACT:
Robert J. Augustine, Social Insurance
Specialist, Office of Regulations, 100
Altmeyer Building, Social Security
Administration, 6401 Security
Boulevard, Baltimore, MD 21235-6401,
(410) 965-0020, or TTY (410) 966—5609.
For information on eligibility or filing
for benefits, call our national toll-free
numbers, 1-800-772-1213 or TTY 1—
800—325-0778, or visit our Internet Web
site, Social Security Online, at http://
www.socialsecurity.gov.

SUPPLEMENTARY INFORMATION:

Background

Our current regulations at 20 CFR
422.103(e), Replacement of social
security number card, state that:

e In the case of lost or damaged SSN
card, a duplicate card bearing the same
name and number may be issued, and

e In the case of a need to change the
name on the card, a corrected card
bearing the same number and the new
name may be issued.

Furthermore, our regulations at 20
CFR 422.110(a) currently state that an
individual who wishes to change his or
her name or other personal identifying
information must prove his or her
identity and may be required to provide
other evidence. If a completed request
and all applicable evidence are received
for a change in name, a new SSN card
with the new name and bearing the
same number previously assigned will
be issued to the person making the
request.

Our current regulations do not put
any numerical limits on the number of
replacement SSN cards an individual
may obtain. Prior to the new statutory
replacement SSN card limit, the only
limitation on the number of cards has
been a protocol in our electronic records
that prevents the issuance of a
replacement SSN card within seven
days of a previous issuance.

Section 7213(a)(1)(A) of Public Law
108—458 (the Intelligence Reform and
Terrorism Prevention Act of 2004),
enacted on December 17, 2004, requires
that we restrict the issuance of multiple
replacement SSN cards to any
individual to three replacement SSN
cards per year and ten replacement
cards for the life of the individual. The
statute mandates enforcement of the
limits not later than one year after
December 17, 2004. In applying these
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limits, we will not consider replacement
social security number cards issued
prior to December 17, 2005. The
provision also states that we may allow
for reasonable exceptions from the
limits on a case-by-case basis in
compelling circumstances. In order to
comply with this provision of Public
Law 108-458, we are revising
§§422.103 and 422.110 of our
regulations.

We are also making nonsubstantive
changes to §422.107 to streamline the
wording in this section.

Explanation of Changes

Section 422.103 Social Security
Numbers

We are revising § 422.103(e) of our
regulations by restricting the number of
replacement cards an individual may
obtain both during a year and over a
lifetime. These limits are set at three
replacement SSN cards in a year and ten
per lifetime. However, as permitted by
section 7213(a)(1)(A) of Public Law
108—458, we may allow for reasonable
exceptions to these limits on a case-by-
case basis in compelling circumstances.
We are allowing exceptions for name
changes (i.e., verified changes to first
name and/or surname) and for changes
in alien status that result in a necessary
change to a restrictive legend on the
SSN card, because we believe these
situations satisfy the compelling
circumstances test. We want to ensure
the accuracy of our records by
encouraging number holders to report
name changes and changes in alien
status. Consequently, every change in
name or alien status, where the
restrictive legend must change, presents
compelling circumstances for not
applying the replacement card limits.
Since we investigate the validity of
documents submitted when individuals
change their name or alien status (see 20
CFR 422.107(c) and (e)), we believe
these are reasonable exceptions to the
limitations in light of our compelling
need for accurate records. Therefore, we
will not count toward the annual and
lifetime limits those SSN replacement
cards for name and restrictive legend
changes. We will grant an exception to
the limits on a case-by-case basis if the
individual provides evidence of
hardship, such as a referral letter from
a governmental social services agency
indicating that the SSN card must be
shown in order to obtain benefits or
services. Finally, in an effort to
streamline our definition of a
replacement SSN card, we are
eliminating language regarding the sub-
categories of duplicate and corrected

SSN cards from the language heretofore
incorporated in this regulation.

Section 422.107 Evidence
Requirements

To conform to the changes we are
proposing in § 422.103 regarding
streamlining the definition of a
replacement SSN card, we are replacing
the words “duplicate” or “corrected”
with “replacement” in paragraphs (a)
through (e) and (g) of this section.

Section 422.110 Individual’s Request
for Change in Record

We are revising §422.110 to add
cross-references to new paragraph (e)(2)
in §422.103, which describes the new
limits on replacement SSN cards and
the exceptions to those limits. We are
making a minor revision to paragraph
(b) to reflect that the Immigration and
Naturalization Service has been
abolished and its functions and units
incorporated into the Department of
Homeland Security. We have also made
other clarifying language changes.

We anticipate that the three-card per
year limit will impact fewer than 10,000
individuals in any given year. For
example, of the nearly 12.4 million
replacement SSN cards we issued in
2004, the number of individuals who
requested more than three replacement
cards was 3,818. However, we do not
have any data available for those
individuals who requested replacement
cards exceeding the ten-card per
lifetime limit. These changes will be
effective prospectively, and we will not
consider replacement SSN cards that
were issued prior to the rule change
when applying either limit.

Clarity of These Regulations

Executive Order 12866, as amended
by Executive Order 13258, requires each
agency to write all rules in plain
language. In addition to your
substantive comments on these rules,
we invite your comments on how to
make these rules easier to understand.
For example:

e Have we organized the material to
suit your needs?

o Are the requirements in the rules
clearly stated?

e Do the rules contain technical
language or jargon that is unclear?

e Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rules easier to
understand?

e Would more (but shorter) sections
be better?

e Could we improve clarity by adding
tables, lists or diagrams?

e What else could we do to make the
rules easier to understand?

Regulatory Procedures

Pursuant to section 702(a)(5) of the
Act, 42 U.S.C. 902(a)(5), as amended by
section 102 of Public Law 103-296, SSA
follows the Administrative Procedure
Act (APA) rulemaking procedures
specified in 5 U.S.C. 553 in the
development of its regulations. The
APA provides exceptions to its Notice of
Proposed Rulemaking (NPRM)
procedures when an agency finds there
is good cause for dispensing with such
procedures on the basis that they are
impracticable, unnecessary, or contrary
to the public interest.

In the case of these rules, we have
determined that, under 5 U.S.C.
553(b)(B), good cause exists for
dispensing with the notice and public
comment procedures. Application of the
notice and comment provisions is
impracticable because section
7213(a)(1)(A) of Public Law 108—458
must be implemented no later than
December 17, 2005 . In addition, section
7213(a)(1)(A) serves important anti-
terrorism and fraud prevention goals,
which would be frustrated by any
implementation delays. Thus, the public
interest will be best served by
immediate implementation of section
7213(a)(1)(A), which will deter and
prevent SSN misuse and fraud.

In addition, we find good cause for
dispensing with the 30-day delay in the
effective date of a substantive rule,
provided for by 5 U.S.C. 553(d). As
explained above, SSA is responding to
the public need to deter and prevent
SSN misuse and fraud under the
requirements of the IRTPA. Therefore,
we find that it is in the public interest
to make these rules effective upon
publication, with a request for
comments so that the rules can be
revised as necessary or appropriate after
public review. We intend to publish
final rules within 120 days of the close
of the comment period.

Executive Order 12866, as Amended by
Executive Order 13258

We have consulted with the Office of
Management and Budget (OMB) and
determined that these final rules meet
the criteria for a significant regulatory
action under Executive Order 12866, as
amended by Executive Order 13258.
Thus, the rules have been reviewed by
OMB.

Regulatory Flexibility Act

We certify that these rules would not
have a significant economic impact on
a substantial number of small entities
because they would affect only
individuals. Thus, a regulatory
flexibility analysis as provided in the
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Regulatory Flexibility Act, as amended,
is not required.

Paperwork Reduction Act

These rules contain reporting
requirements as shown in the following

table. Where the public reporting
burden is accounted for in Information
Collection Requests for the various
forms that the public uses to submit the
information to SSA, a 1-hour
placeholder burden is being assigned to

the specific reporting requirement(s)
contained in these rules; we are seeking
clearance of these burdens because they
were not considered during the
clearance of the forms.

Average :
Annual Estimated
Section number of Frsecnsu%r:](:sygof b%r;iegnggr annual burden
responses P (hgurs) (hours)
422.103(D), @Nd 422.110(8) +eeeveerveerieeiieeireeiieeiteeseeesteeseessseesaessseessseeseesssnes | seessseessesssseessensss | eesseessseesseessseesses | eereesseeeseesseeennees 1
e L0 1) 12 PSPPI 4,000 1 1 4,000
1] <=1 U E USSP B UUTUR PSPPSRIt 4,001

An Information Collection Request
has been submitted to the Office of
Management and Budget (OMB) for
clearance. We are soliciting comments
on the burden estimate; the need for the
information; its practical utility; ways to
enhance its quality, utility, and clarity;
and on ways to minimize the burden on
respondents, including the use of
automated collection techniques or
other forms of information technology.
Comments should be submitted and/or
faxed to OMB at the following address/
number: Office of Management and
Budget, Attn: Desk Officer for SSA, Fax
Number: 202-395-6974.

Social Security Administration, Attn:
SSA Reports Clearance Officer, Rm.
1338 Annex Building, 6401 Security
Boulevard, Baltimore, MD 21235-6401,
Fax Number: 410—965-6400.

We will accept comments for 60 days
after this notice is published, but
comments would be most useful if we
receive them within 30 days. To receive
a copy of the OMB clearance package,
you may call the SSA Reports Clearance
Officer on 410—965-0454.

(Catalog of Federal Domestic Assistance
Programs Nos. 96.001, Social Security—
Disability Insurance; 96.002 Social
Security—Retirement Insurance; 96.004,
Social Security—Survivors Insurance; 96.006,
Supplemental Security Income)

List of Subjects in 20 CFR Part 422

Administrative practice and
procedure, Organization and functions
(Government agencies) Reporting and
recordkeeping requirements, Social
Security.

Dated: November 8, 2005.
Jo Anne B. Barnhart,
Commissioner of Social Security.

m For the reasons set out in the
preamble, we are amending part 422,
subpart B, chapter III of title 20, Code
of Federal Regulations as follows:

PART 422—ORGANIZATION AND
PROCEDURES

Subpart B—[Amended]

m 1. The authority citation for subpart B

of part 422 is revised to read as follows:
Authority: Secs. 205, 232, 702(a)(5), 1131,

1143 of the Social Security Act (42 U.S.C.

405, 432, 902(a)(5), 1320b—1, and 1320b-13),
and sec. 7213(a)(1)(A) of Pub. L. 108—458.

m 2. Section 422.103 is amended by
revising paragraph (e) to read as follows:

§422.103 Social security numbers.
* * * * *

(e) Replacement of social security
number card. (1) When we may issue
you a replacement card. We may issue
you a replacement social security
number card, subject to the limitations
in paragraph (e)(2) of this section. In all
cases, you must complete a Form SS-5
to receive a replacement social security
number card. You may obtain a Form
SS-5 from any Social Security office or
from one of the sources noted in
paragraph (b) of this section. For
evidence requirements, see § 422.107.

(2) Limits on the number of
replacement cards. There are limits on
the number of replacement social
security number cards we will issue to
you. You may receive no more than
three replacement social security
number cards in a year and ten
replacement social security number
cards per lifetime. We may allow for
reasonable exceptions to these limits on
a case-by-case basis in compelling
circumstances. We also will consider
name changes (i.e., verified changes to
the first name and/or surname) and
changes in alien status which result in
a necessary change to a restrictive
legend on the SSN card (see paragraph
(e)(3) of this section) to be compelling
circumstances, and will not include
either of these changes when
determining the yearly or lifetime
limits. We may grant an exception if you
provide evidence establishing that you

would experience significant hardship if
the card were not issued. An example of
significant hardship includes, but is not
limited to, providing SSA with a referral
letter from a governmental social
services agency indicating that the
social security number card must be
shown in order to obtain benefits or
services.

(3) Restrictive legend change defined.
Based on a person’s immigration status,
a restrictive legend may appear on the
face of an SSN card to indicate that
work is either not authorized or that
work may be performed only with
Department of Homeland Security
(DHS) authorization. This restrictive
legend appears on the card above the
individual’s name and SSN. Individuals
without work authorization in the U.S.
receive SSN cards showing the
restrictive legend, ‘“Not Valid for
Employment;” and SSN cards for those
individuals who have temporary work
authorization in the U.S. show the
restrictive legend, ‘“Valid For Work
Only With DHS Authorization.” U.S.
citizens and individuals who are
permanent residents receive SSN cards
without a restrictive legend. For the
purpose of determining a change in
restrictive legend, the individual must
have a change in immigration status or
citizenship which results in a change to
or the removal of a restrictive legend
when compared to the prior SSN card
data. An SSN card request based upon
a change in immigration status or
citizenship which does not affect the
restrictive legend will count toward the
yearly and lifetime limits, as in the case
of Permanent Resident Aliens who
attain U.S. citizenship.

§422.107 [Amended]

m 3. Section 422.107 is revised as
follows:

m a. In the second sentence of paragraph
(a), the second sentence of paragraph
(b), the first sentence of paragraph (c),
the second sentence of paragraph (d)
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introductory text, and the first sentence
of paragraph (e)(i), remove “duplicate or
corrected” and add in its place
“replacement.”

m b. In the third and fourth sentences of
paragraph (a), the first sentence of
paragraph (d) introductory text, and the
first sentence of paragraph (g), remove
“,duplicate, or corrected”” and add in its
place “or replacement.”

m 4. Section 422.110 is revised to read
as follows:

§422.110
in record.
(a) Form SS-5. If you wish to change

the name or other personal identifying
information you previously submitted
in connection with an application for a
social security number card, you must
complete and sign a Form SS-5 except
as provided in paragraph (b) of this
section. You must prove your identity,
and you may be required to provide
other evidence. (See §422.107 for
evidence requirements.) You may obtain
a Form SS-5 from any local Social
Security office or from one of the
sources noted in §422.103(b). You may
submit a completed request for change
in records to any Social Security office,
or, if you are outside the U.S., to the
Department of Veterans Affairs Regional
Office, Manila, Philippines, or to any
U.S. Foreign Service post or U.S.
military post. If your request is for a
change of name on the card, we may
issue you a replacement card bearing
the same number and the new name. We

Individual’s request for change

will grant an exception from the
limitations specified in § 422.103(e)(2)
for replacement social security number
cards representing a change in name or,
if you are an alien, a change to a
restrictive legend shown on the card.
(See §422.103(e)(3) for the definition of
a change to a restrictive legend.)

(b) Assisting in enumeration. We may
enter into an agreement with officials of
the Department of State and the
Department of Homeland Security to
assist us by collecting, as part of the
immigration process, information to
change the name or other personal
identifying information you previously
submitted in connection with an
application or request for a social
security number card. If your request is
to change a name on the card or to
correct the restrictive legend on the card
to reflect a change in alien status, we
may issue you a replacement card
bearing the same number and the new
name or legend. We will grant an
exception from the limitations specified
in §422.103(e)(2) for replacement social
security number cards representing a
change of name or, if you are an alien,

a change to a restrictive legend shown
on the card. (See §422.103(e)(3) for the
definition of a change to a restrictive
legend.)

[FR Doc. 05-23962 Filed 12-15-05; 8:45 am]

BILLING CODE 4191-02-P

TABLE 1.

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 510 and 558

Animal Drugs, Feeds, and Related
Products; Withdrawal of Approval of
New Animal Drug Applications

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations by removing
those portions that reflect approval of 15
new animal drug applications (NADAsS)
because the products are no longer
manufactured or marketed. In a notice
published elsewhere in this issue of the
Federal Register, FDA is withdrawing
approval of the NADAs.

DATES: This rule is effective December
27, 2005.

FOR FURTHER INFORMATION CONTACT:
Pamela K. Esposito, Center for
Veterinary Medicine (HFV-212), Food
and Drug Administration, 7519 Standish
P1., Rockville, MD 20855, 240-276—
9067, e-mail: pesposit@cvm.fda.gov.
SUPPLEMENTARY INFORMATION: The
following sponsors have requested that
FDA withdraw approval of the 15
NADAs listed in table 1 of this
document because the products are no
longer manufactured or marketed:

Sponsor

NADA Number, Product (Drug)

21 CFR Section
Affected (Sponsor
Drug Labeler
Code)

Bioproducts, Inc., 320 Springside Dr., Suite 300,

Fairlawn, OH 44333-2435

NADA 119-063, Pyrantel Tartrate Ton Pack (pyrantel tartrate)

558.485 (051359)

Farmland Industries, Inc., Kansas City, MO
64116

trate)

NADA 138-656, BN Wormer—19.2 BANMINTH Premix (pyrantel tar-

558.485 (021676)

I.M.S. Inc., 13619 Industrial Rd., Omaha, NE
68137

NADA 129-395, HYGROMIX 0.6 Premix (hygromycin B)

NADA 129-646, TYLAN 10 Sulfa-G (tylosin, sulfamethazine)
NADA 136-601, Swine Guard BN (pyrantel tartrate)

558.274 (050639)

558.630 (050639)
558.485 (050639)

J. & R. Specialty Supply Co., 310 Second Ave.,
SW., P.O. Box 506, Waseca, MN 56093

NADA 96-780, TYLAN 10; TYLAN 40 (tylosin)

n/a (049768)

Kerber Milling Co., Box 152, 1817 E. Main St.,
Emmetsburg, IA 50536

NADA 98-687, Hy-Test Hy-Boost TY 5 Medicated (tylosin)

558.625 (029341)

M & M Livestock Products Co., Eagle Grove, 1A
50533

NADA 96-837, M & M Tylosin Premix (tylosin)

558.625 (026282)

Nutra-Blend Corp., P.O. Box 485, Neosho, MO
64850

sulfamethazine)

NADA 129-161, Nutra-Blend TYLAN 10 Sulfa Premix (tylosin,

NADA 136-384, Swine Wormer-BN BANMINTH (pyrantel tartrate)

558.630 (050568)

558.485 (050568)
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TABLE 1.—Continued

Sponsor

NADA Number, Product (Drug)

21 CFR Section
Affected (Sponsor
Drug Labeler
Code)

South St. Paul Feeds, Inc., 500 Farwell Ave.,
South St. Paul, MN 55075

NADA 136-369, Custom Ban Wormer 9.6 (pyrantel tartrate)

558.485 (001800)

Stockton Hay & Grain Co.

tracin zinc, ethopabate)

tetracycline, ethopabate)

NADA 49-462, Rainbrook Broiler Premix No. 1 (ampolium, arsanilic
acid, ethopabate, penicillin G procaine, streptomycin)
NADA 91-646, Rainbow Broiler Base Concentrate (ampolium, baci-

NADA 91-647, Rainbow Broiler Base Concentrate (ampolium, chlor-

n/a (036541)
n/a (036541)

n/a (036541)

Triple “F”, Inc., 10104 Douglas Ave., Des
Moines, IA 50322

NADA 131-146, FLAVOMYCIN 0.4 (bambermycins)

558.95 (011490)

Following the withdrawal of approval
of these NADAs, Kerber Milling Co., M
& M Livestock Products Co., Nutra-
Blend Corp., and South St. Paul Feeds,
Inc., are no longer sponsors of an
approved application. Therefore, we are
removing entries for these four sponsors
from 21 CFR 510.600(c).

As provided below, the animal drug
regulations are amended to reflect the
withdrawal of approvals.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects

21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

21 CFR Part 558

Animal drugs, Animal feeds.
m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR parts 510 and 558 are amended as
follows:

PART 510—NEW ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e.

§510.600 [Amended]

m 2. Section 510.600 is amended in the
table in paragraph (c)(1) by removing
the entries for ‘“Kerber Milling Co.”, “M
& M Livestock Products Co.”, “Nutra-
Blend Corp.”, and “‘South St. Paul
Feeds, Inc.”; and in the table in

paragraph (c)(2) by removing the entries
for “001800”, “‘026282”, “029341”, and
“050568”.

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

m 3. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.
§558.95 [Amended]
m 4. Section 558.95 is amended by

removing and reserving paragraph (a)(3).

§558.274 [Amended]

m 5. Section 558.274 is amended in
paragraph (a)(4) by removing ““, 043733,
and 050639” and by adding in its place
“and 043733”’; and in the table in
paragraphs (c)(1)(i) and (c)(1)(ii) in the
“Sponsor” column by removing “,
050639”".

§558.485 [Amended]

m 6. Section 558.485 is amended by
removing and reserving paragraphs
(b)(2) and (b)(4); and in paragraph (b)(3)
by removing “‘, 049685, 050568, 050639,
and 051359” and by adding in its place
“and 049685”.

§558.625 [Amended]

m 7. Section 558.625 is amended by
removing and reserving paragraphs

(b)(22), (b)(31), (b)(52), and (b)(79).
§558.630 [Amended]

m 8. Section 558.630 is amended in
paragraph (b)(10) by removing “,
050568, 050639”".

Dated: December 7, 2005.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 05-24104 Filed 12—15-05; 8:45 am)]
BILLING CODE 4160-01-S

DEPARTMENT OF JUSTICE

Drug Enforcement Administration
21 CFR Parts 1300 and 1308
[Docket No. DEA-264]

RIN 1117-AA95

Implementation of the Anabolic Steroid
Control Act of 2004

AGENCY: Drug Enforcement
Administration (DEA), Department of
Justice.

ACTION: Final rule.

SUMMARY: The purpose of this
rulemaking is to conform the Drug
Enforcement Administration’s (DEA)
regulations to the provisions of the
Anabolic Steroid Control Act of 2004.
Effective January 20, 2005, the Act
amended the Controlled Substances Act
(CSA) and replaced the existing
definition of “anabolic steroid”” with a
new definition. This new definition
altered the basis for all future
administrative scheduling actions
relating to the control of anabolic
steroids as Schedule III controlled
substances by eliminating the
requirement to prove muscle growth.
Additionally, the Act lists 59 specific
substances as being anabolic steroids.
As such, these substances and their
salts, esters and ethers are Schedule III
controlled substances. This rulemaking
amends 21 CFR Parts 1300 and 1308 to
reflect these changes.

The Act also amends the CSA by
revising the language requiring
exclusion of certain over the counter
products from regulation as controlled
substances. The Act clarifies that the
exclusionary language in 21 U.S.C.
811(g)(1) pertains only to non-narcotic
“drugs” that may, under the Federal
Food, Drug, and Cosmetic Act (FDCA),
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be lawfully sold over the counter
without a prescription.

The statute is self-implementing with
the changes that became effective on
January 20, 2005. DEA has no authority
to revise the changes and is simply
modifying its regulations to conform to
the statute. Consequently, public
comments are not being solicited since
they could not alter this rule.

DATES: The rule is effective January 17,
2006.

FOR FURTHER INFORMATION CONTACT:
Christine A. Sannerud, Ph.D., Chief,
Drug and Chemical Evaluation Section,
Office of Diversion Control, Drug
Enforcement Administration,
Washington, DC 20537. Telephone (202)
307-7183.

SUPPLEMENTARY INFORMATION:

DEA’s Legal Authority

DEA is the primary agency
responsible for implementing the
provisions of the federal Controlled
Substances Act and the Controlled
Substances Import and Export Act (21
U.S.C. 801-971) (CSA). DEA publishes
the implementing regulations for the
CSA in Title 21 of the Code of Federal
Regulations (CFR), §§1300.01 to
1316.99. The statutory scheme is
designed to ensure that there is a
sufficient supply of controlled
substances for legitimate medical
purposes and deter the diversion of
controlled substances for illegal
purposes. The CSA mandates that DEA
establish a closed system of control for
manufacturing, distributing, and
dispensing controlled substances. Any
person who manufactures, distributes,
dispenses, imports, exports, or conducts
research or chemical analysis with
controlled substances must register with
DEA (unless exempt) and comply with
the applicable CSA requirements for the
activity.

Drugs controlled under the CSA
include opiates, hallucinogens and
central nervous system stimulants and
depressants. In addition, as a result of
the passage of the Anabolic Steroid
Control Act of 1990, anabolic steroids,
as a class of drugs, were placed under
the CSA effective February 27, 1991.

On October 22, 2004, the President
signed into law the Anabolic Steroid
Control Act of 2004, Public Law 108—
358 (118 Stat. 1661). Section 2(a)
amended the Controlled Substances Act
(21 U.S.C. 802) by replacing the existing
definition of ““anabolic steroid” with a
new definition for use in the future to
administratively classify new steroids as
Schedule III anabolic steroids. In
addition, the Act listed 59 specific
substances as being Schedule III

anabolic steroids. Ethers of these listed
steroids were also, for the first time,
controlled in Schedule III, while the
isomers of these steroids were removed
from Schedule III controls.
Additionally, section 2(b) amended the
Controlled Substances Act (21 U.S.C.
811(g)) by revising the language
excluding certain over the counter
products from regulation as controlled
substances. The statute is self-
implementing with changes that became
effective January 20, 2005.

DEA is promulgating this rule as a
final rule rather than a proposed rule
because the changes are being made to
correspond to statutory revisions. DEA
has no authority to revise the changes
and is simply amending its regulations
to conform to the statute. Since DEA
could not revise the rule based on
public comments, DEA finds that notice
and opportunity for public comment are
unnecessary under the Administrative
Procedure Act, 5 U.S.C. 553(b)(B).

Congressional Action

Congress enacted the Anabolic
Steroid Control Act of 2004, Public Law
108-358 (118 Stat. 1661), which the
President signed on October 22, 2004.
The House Report (108—461) stated that
the purpose of the Act is ““to prevent the
abuse of steroids by professional
athletes. It will also address the
widespread use of steroids and steroid
precursors by college, high school, and
even middle school students.” The
House Report also noted that steroid
precursors ‘“are as dangerous to the
body as those banned under the original
Act.”

The Act does two things of relevance
to this rulemaking. It replaces the
existing definition of “anabolic steroid”
in 21 U.S.C. 802 and revises the
language exempting certain over the
counter products from regulation as
controlled substances. The changes to
the definition include the following:

¢ Elimination of the need to prove
that a steroid promotes muscle growth
in order to administratively place the
steroid into Schedule III of the CSA.

o Correction of the listing of steroid
names resulting from the passage of the
Anabolic Steroid Control Act of 1990.

¢ Replacement of the list of 23
steroids with a list of 59 steroids,
including both intrinsically active
steroids as well as steroid metabolic
precursors.

e Automatic scheduling of the salts,
esters and ethers of Schedule III
anabolic steroids without the need to
prove that these salts, esters or ethers
promote muscle growth.

e Removal of the automatic
scheduling of isomers of steroids listed
as Schedule III anabolic steroids.

e Addition of
dehydroepiandrosterone (DHEA) to the
list of excluded substances.

Changes to Exclusionary Language of
21 U.S.C. 811(g)

In addition to revising the definition
of anabolic steroid, the Act also amends
the CSA by revising the language
requiring exclusion of certain over the
counter products from regulation as
controlled substances. The Act clarifies
that the exclusionary language in 21
U.S.C. 811 (g)(1) pertains only to
nonnarcotic “drugs” that may, under
the Federal Food, Drug, and Cosmetic
Act (FDCA), be lawfully sold over the
counter without a prescription.

Congress modified 21 U.S.C. 811(g) by
changing the language in paragraphs (1)
and (3). Paragraph (g)(1) previously
read:

The Attorney General shall by regulation
exclude any nonnarcotic substance from a
schedule if such substance may, under the
Federal Food, Drug, and Cosmetic Act [21
U.S.C.A. §301 et seq.], be lawfully sold over
the counter without a prescription.

The revised paragraph reads:

The Attorney General shall by regulation
exclude any non-narcotic drug which
contains a controlled substance from the
application of titles II and III of the
Comprehensive Drug Abuse Prevention and
Control Act (21 U.S.C. 802 et seq.) if such
drug may, under the Federal Food, Drug, and
Cosmetic Act [21 U.S.C.A. § 301 et seq.], be
lawfully sold over the counter without a
prescription.

The change from ‘‘substance” to
“drug” clarifies that only those over the
counter (OTC) non-narcotic products
containing controlled substances that
are regulated as drugs under the Federal
Food, Drug, and Cosmetic Act (FDCA)
will be excluded from CSA regulatory
requirements. Many of these steroids
have previously been marketed as
dietary supplements. Such dietary
supplements (which are subject to
requirements implemented pursuant to
the Dietary Supplement Health and
Education Act of 1994) are subject to
different regulatory requirements than
OTC non-prescription drugs under
FDCA provisions.

This statutory change serves to clarify
this distinction. The exclusion provided
under 21 U.S.C. 811(g)(1) pertains only
to nonnarcotic “‘drugs” that may, under
the FDCA, be lawfully sold over the
counter without a prescription.

The second revision to paragraph (g)
specifies that the Attorney General may
exclude by regulation, any compound,
mixture, or preparation containing an



Federal Register/Vol. 70, No. 241/Friday, December 16, 2005/Rules and Regulations

74655

anabolic steroid and which is intended
for administration to a human being or
animal, if the Secretary of Health and
Human Services recommends the
exemption because its concentration,
preparation, formulation, or delivery
system means it does not present any
significant potential for abuse. DEA has
already incorporated this provision in
its regulations (21 CFR 1308.33). In
contrast, DEA can, without seeking a
recommendation from the Secretary of
Health and Human Services, exempt
any chemical preparation or mixture
containing a controlled substance which
is not intended for human or veterinary
use and which is determined not to
have a significant abuse potential
because of its concentration, preparation
or formulation. This latter provision is
incorporated into 21 CFR 1308.23.

Impact of the Changes

The impact of the revisions is to make
all of the listed steroids and any of their
salts, esters, or ethers, Schedule III
controlled substances and subject to
CSA requirements. Any person who
manufactures, distributes, dispenses,
imports or exports a substance defined
as an anabolic steroid or who engages in
research or conducts instructional
activities with respect to substances
defined as anabolic steroids must obtain
a Schedule III registration in accordance
with the CSA and its implementing
regulations. Manufacturers and
importers of the listed steroids must
register with DEA and are permitted to
distribute the steroids only to other DEA
registrants. Only persons registered as
dispensers are allowed to dispense the
steroids to end users. Registered
dispensers, however, are limited to
practitioners, who are defined in the
CSA as physicians, dentists,
veterinarians, scientific investigators,
pharmacies, hospitals, or other persons
licensed, registered, or otherwise
permitted by the U.S. or the jurisdiction
in which they practice or conduct
research, to distribute, dispense,
conduct research with respect to,
administer, or use in teaching or
chemical analysis, a controlled
substance in the course of professional
practice or research, 21 U.S.C. 802(21).

As of January 20, 2005, manufacture,
import, export, distribution, or sale of
the listed steroids except by DEA
registrants has been a violation of the
CSA that may result in imprisonment
and fines (21 U.S.C. 841, 960).
Possession of the steroids unless legally
obtained is also subject to criminal
penalties (21 U.S.C. 844).

In addition, under the CSA, a
nonnarcotic Schedule III substance may
be imported only if it is imported for

medical, scientific, or other legitimate
uses (21 U.S.C. 952(b)) under an import
declaration filed with DEA (21 CFR
1312.18). Importation of these Schedule
I1I steroids will be illegal unless the
person importing the steroids is
registered with DEA as an importer or
researcher and files the required
declaration for each shipment. An
individual who purchases these
substances directly from foreign
companies and has them shipped to the
U.S. is considered to be importing even
if the steroids are intended for personal
use. Illegal importation of a Schedule IIT
anabolic steroid is a violation of the
CSA that may result in imprisonment
and fines(21 U.S.C. 960).

Requirements for Handling Substances
Defined as Anabolic Steroids

Effective January 20, 2005, those
substances defined as anabolic steroids
became subject to CSA regulatory
controls and administrative, civil and
criminal sanctions applicable to the
manufacture, distribution, dispensing,
importing and exporting of a Schedule
III controlled substance, including the
following:

Registration. Any person who
manufactures, distributes, dispenses,
imports or exports a substance defined
as an anabolic steroid or who engages in
research or conducts instructional
activities with respect to substances
defined as anabolic steroids or who
proposes to engage in such activities
must be registered to conduct such
activities with Schedule IIT controlled
substances in accordance with 21 CFR
part 1301.

Security. Substances defined as
anabolic steroids are subject to Schedule
[I-V security requirements and must be
manufactured, distributed and stored in
accordance with 21 CFR 1301.71,
1301.72(b), (c), and (d), 1301.73,
1301.74, 1301.75(b) and (c), 1301.76 and
1301.77.

Labeling and Packaging. All labels
and labeling for commercial containers
of substances defined as anabolic
steroids which are distributed on or
after January 17, 2006, shall comply
with requirements of 21 CFR 1302.03—
1302.07.

Inventory. Every registrant required to
keep records and who possesses any
quantity of any substance defined as an
anabolic steroid is required to keep an
inventory of all stocks of the substances
on hand pursuant to 21 CFR 1304.03,
1304.04 and 1304.11. Every registrant
who desires registration in Schedule III
for any substance defined as an anabolic
steroid shall conduct an inventory of all
stocks of the substances on hand at time
of registration.

Records. All registrants are required
to keep records pursuant to 21 CFR
1304.03, 1304.04, 1304.05, 1304.21,
1304.22, 1304.23 and 1304.26.

Prescriptions. All prescriptions for
these Schedule III compounds or for
products containing these Schedule III
compounds would be required to be
issued pursuant to 21 CFR 1306.03—
1306.06 and 1306.21-1306.27. All
prescriptions for these Schedule III
compounds or for products containing
these Schedule III compounds, if
authorized for refilling, would be
limited to five refills.

Importation and Exportation. All
importation and exportation of any
substance defined as an anabolic steroid
must be in compliance with 21 CFR part
1312.

Criminal Liability. Any activity with
any substance defined as an anabolic
steroid not authorized by, or in violation
of, the Controlled Substances Act or the
Controlled Substances Import and
Export Act occurring on or after January
20, 2005, is unlawful.

Disposal of Anabolic Steroids

Persons who possess substances
defined as anabolic steroids and who
wish to dispose of them rather than
becoming registered to handle them
should contact their local DEA
Diversion field office for assistance in
disposing of these substances legally.
The DEA Diversion field office will
provide the person with instructions
regarding the disposal. A list of local
DEA Diversion field offices may be
found at http://
www.deadiversion.usdoj.gov.

Required Certifications
Executive Order 12866

The Deputy Administrator certifies
that this rulemaking has been drafted in
accordance with the principles in
Executive Order 12866 section 1(b).
DEA has determined that this is a
significant regulatory action. Therefore,
this action has been reviewed by the
Office of Management and Budget. DEA
does not have any discretion in the
implementation of the Anabolic Steroid
Control Act of 2004, and this rule
merely codifies those statutory changes.

DEA did, however, analyze the
economic impacts of the changes in
recognition of the market that exists for
these products. DEA was not able to
determine the size of the market for
these substances with any degree of
certainty. The National Nutritional
Foods Association indicates that the
nutritional supplement market in 2003
had sales of $19.8 billion. The sports
nutrition part of the market had sales of
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$2 billion. Steroid precursors make up
some fraction of the sports nutrition
market. DEA believes that most steroids
sold in dietary supplements in the U.S.
are imported in bulk, primarily from
China. According to U.S. International
Trade Commission data, in the first nine
months of 2004, China was the source
of 3,900 kilograms of the 4,145 kg of the
anabolic agents and androgens
imported. The import value of the
Chinese product is about $0.27 per
gram. The price per gram for pure
steroid products, as listed on Internet
sites, ranges from $1.39 to $73 (omitting
Methyl D, which sells for $150 to more
than $500/gram). Most pure products
sell for between $2.50 per gram and
$32.00/gram. Extrapolating the Chinese
imports to a full year and applying the
per gram markup, DEA estimates the
steroid retail market to range from $13
million to $166 million. Because most
steroids have per gram prices of less
than $8, DEA estimates that the market
is probably in the middle of the range.

DEA also looked at the firms that
market steroid containing supplement
products. Based on Internet searches,
DEA identified 64 firms that sell these
products under their brand name.
Besides the marketers’ websites, the
products were available from more than
150 Internet sites that cater to the body
building and nutritional supplement
market. These products may also be
available from some retail store outlets
and gyms.

The 64 firms identified as marketing
the products under their brand name
represent a variety of sectors. DEA was
able to locate some industrial sector and
financial information for 45 of the firms.
Of those whose business category was
available, five categorize themselves as
food processors who manufacture dry
condensed and evaporated dairy
products (NAICS 311514) (whey
products are widely sold as high protein
supplements). Five classified
themselves as manufacturers of
pharmaceuticals (NAICS 325412) or
botanicals (NAICS 325411). Seventeen
listed themselves as drug (NAICS
424210) or food wholesalers (NAICS
424490). Twelve listed themselves as
store retailers (NAICS 446191, 445299),
and two as mail order houses (NAICS
454113). The others for which
information was available categorized
themselves as a book publisher, a
research lab, a radio station, and a
doctor’s office. There were 19 firms for
whom DEA could find no information
in U.S. business databases; one of these
is British. Of the 18 remaining, DEA was
unable to locate any information (web
site, address, phone number) on four
firms whose products are being sold.

Two others had web sites, but no
location information, and three had web
sites and telephone numbers, but no
addresses.

All of the firms identified are small
entities under the Small Business
Administration standards. Only two of
the firms reported revenues above $20
million; one of these filed for Chapter 11
protection in 2003 and has since sold all
of its assets. Only three firms had
revenues between $10 million and $20
million; all of these listed themselves as
drug wholesalers. The 16 firms with
revenues between $1 million and $10
million were also mainly wholesalers or
manufacturers. Eighteen firms reported
revenues of $100,000 to $1 million. Four
reported revenues of less than $100,000.
Of the firms for which data were found,
the majority had fewer than ten
employees. It is likely that the firms for
which data were not available are very
small. Given the size of the firms, it is
also likely that these firms are, at most,
repackaging or relabeling products
manufactured elsewhere.

DEA was not able to identify any firm
that appeared to market only the steroid
precursors although they may be the
main product line for a few firms.
Removing these products from the
market will undoubtedly have a
negative effect on many of the firms.
Similarly, the 160 Internet sites
identified as selling these products offer
a variety of other nutritional products;
some also sell sporting equipment,
clothing, books, and videos. Because
there is no legal substitute that produces
the effects claimed for these products, it
is likely that both the producers and the
Internet sites will experience a loss of
revenue. Without information on the
percentage of revenues derived from the
product lines, DEA is not able to
determine whether the removal of these
products alone will result in the closure
of any of the firms.

Regulatory Flexibility Act/Small
Business Regulatory Enforcement
Fairness Act of 1996

The Regulatory Flexibility Act (5
U.S.C. 605(b)), as amended by the Small
Business Regulatory Enforcement
Fairness Act of 1996, applies only to
regulations subject to notice and
comment. Because DEA is simply
promulgating a final rule to conform to
statutory provisions, the Regulatory
Flexibility Act does not apply to this
action.

Administrative Procedure Act

An agency may find good cause to
exempt a rule from certain provisions of
the Administrative Procedure Act,
including notice of proposed

rulemaking and the opportunity for
public comment, if it is determined to
be unnecessary, impracticable, or
contrary to the public interest (5 U.S.C.
553). The provisions of the Anabolic
Steroid Control Act of 2004, Public Law
108-358, are self-implementing. DEA
has no discretion in this matter. The
changes in this rulemaking provide
conforming amendments to make the
language of the regulations consistent
with that of the law. Hence, DEA finds
it unnecessary to publish for public
notice and comment.

Executive Order 12988

This regulation meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

Executive Order 13132

This rulemaking does not preempt or
modify any provision of state law; nor
does it impose enforcement
responsibilities on any state; nor does it
diminish the power of any state to
enforce its own laws. Accordingly, this
rulemaking does not have federalism
implications warranting the application
of Executive Order 13132.

Unfunded Mandates Reform Act of 1995

This rule will not result in the
expenditure by state, local and tribal
governments, in the aggregate, or by the
private sector, of $115,000,000 or more
in any one year, and will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

List of Subjects
21 CFR Part 1300

Chemicals; Drug traffic control.
21 CFR Part 1308

Administrative practice and
procedure; Drug traffic control;
Reporting and recordkeeping
requirements.

m For the reasons set forth above, 21
CFR parts 1300 and 1308 are amended
as follows:

PART 1300—DEFINITIONS

m 1. The authority citation for part 1300
continues to read as follows:

Authority: 21 U.S.C. 802, 871(b), 951,
958(f).

m 2.In § 1300.01(b), paragraph (4) is
revised to read as follows:

§1300.01 Definitions relating to controlled
substances.
* * * * *
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(b) * * *
(4) The term anabolic steroid means

any drug or hormonal substance,

chemically and pharmacologically
related to testosterone (other than
estrogens, progestins, corticosteroids,
and dehydroepiandrosterone), and
includes:

(i) 3B,17-dihydroxy-5a-androstane

(ii) 30,,17B-dihydroxy-5a-androstane

(iii) 50-androstan-3,17-dione

(iv) 1-androstenediol (3[3,17p-
dihydroxy-50-androst-1-ene)

(v) 1-androstenediol (30,17B-dihydroxy-
50-androst-1-ene)

(vi) 4-androstenediol (33,17p-
dihydroxy-androst-4-ene)

(vii) 5-androstenediol (33,178
dihydroxy-androst-5-ene)

(viii) 1-androstenedione ([50]-androst-1-
en-3,17-dione)

(ix) 4-androstenedione (androst-4-en-
3,17-dione)

(x) 5-androstenedione (androst-5-en-
3,17-dione)

(xi) bolasterone (70,17 a-dimethyl-173-
hydroxyandrost-4-en-3-one)

(xii) boldenone (17B-hydroxyandrost-
1,4,-diene-3-one)

(xiii) calusterone (7B,170-dimethyl-17f-
hydroxyandrost-4-en-3-one)

(xiv) clostebol (4-chloro-17p-
hydroxyandrost-4-en-3-one)

(xv) dehydrochloromethyltestosterone
(4-chloro-17B-hydroxy-17o-methyl-
androst-1,4-dien-3-one)

(xvi) A1-dihydrotestosterone (a.k.a. ‘1-
testosterone’) (17B-hydroxy-50-
androst-1-en-3-one)

(xvii) 4-dihydrotestosterone (17f3-
hydroxy-androstan-3-one)

(xviii) drostanolone (17p-hydroxy-2o.-
methyl-50-androstan-3-one)

(xix) ethylestrenol (17a-ethyl-17p-
hydroxyestr-4-ene)

(xx) fluoxymesterone (9-fluoro-17a-
methyl-118,17B-dihydroxyandrost-4-
en-3-one)

(xxi) formebolone (2-formyl-17a-
methyl-110,17B-dihydroxyandrost-
1,4-dien-3-one)

(xxii) furazabol (170-methyl-17§3-
hydroxyandrostano[2,3-c]-furazan)
(xxiii) 13B-ethyl-170-hydroxygon-4-en-

3-one

(xxiv) 4-hydroxytestosterone (4,17f3-
dihydroxy-androst-4-en-3-one)

(xxv) 4-hydroxy-19-nortestosterone
(4,17B-dihydroxy-estr-4-en-3-one)

(xxvi) mestanolone (17o-methyl-17f3-
hydroxy-5-androstan-3-one)

(xxvii) mesterolone (1omethyl-17p-
hydroxy-[50]-androstan-3-one)

(xxviii) methandienone (170-methyl-
17B-hydroxyandrost-1,4-dien-3-one)

(xxix) methandriol (170-methyl-33,17p-
dihydroxyandrost-5-ene)

(xxx) methenolone (1-methyl-17f-
hydroxy-5a-androst-1-en-3-one)

(xxxi) 17o-methyl-3B, 17B-dihydroxy-
5a-androstane

(xxxii) 17a-methyl-3c,17B-dihydroxy-
5a-androstane

(xxxiii) 170-methyl-3B,17p3-
dihydroxyandrost-4-ene

(xxxiv) 170-methyl-4-
hydroxynandrolone (17o-methyl-4-
hydroxy-17B-hydroxyestr-4-en-3-one)

(xxxv) methyldienolone (170-methyl-
17B-hydroxyestra-4,9(10)-dien-3-one)

(xxxvi) methyltrienolone (17co-methyl-
17B-hydroxyestra-4,9-11-trien-3-one)

(xxxvii) methyltestosterone (170~
methyl-178-hydroxyandrost-4-en-3-
one)

(xxxviii) mibolerone (70,17a-dimethyl-
17B-hydroxyestr-4-en-3-one)

(xxxix) 17o0-methyl-A1-
dihydrotestosterone (17bB-hydroxy-
17a-methyl-50-androst-1-en-3-one)
(a.k.a. ‘17-0-methyl-1-testosterone’)

(x1) nandrolone (17B-hydroxyestr-4-en-
3-one)

(x1i) 19-nor-4-androstenediol (33, 17p-
dihydroxyestr-4-ene)

(xlii) 19-nor-4-androstenediol (3o, 17f-
dihydroxyestr-4-ene)

(xliii) 19-nor-5-androstenediol (3, 17p-
dihydroxyestr-5-ene)

(xliv) 19-nor-5-androstenediol (3o, 17f-
dihydroxyestr-5-ene)

(x1v) 19-nor-4-androstenedione (estr-4-
en-3,17-dione)

(xlvi) 19-nor-5-androstenedione (estr-5-
en-3,17-dione

(xlvii) norbolethone (138, 17a-diethyl-
17B-hydroxygon-4-en-3-one)

(xlviii) norclostebol (4-chloro-17p3-
hydroxyestr-4-en-3-one)

(xlix) norethandrolone (170-ethyl-17f-
hydroxyestr-4-en-3-one)

(1) normethandrolone (17a-methyl-17f3-
hydroxyestr-4-en-3-one)

(li) oxandrolone (17a-methyl-17p-
hydroxy-2-oxa-[50]-androstan-3-one)

(lii) oxymesterone (17o-methyl-4,173-
dihydroxyandrost-4-en-3-one)

(liii) oxymetholone (17o-methyl-2-
hydroxymethylene-17-hydroxy-[50l-
androstan-3-one)

(liv) stanozolol (170-methyl-17§3-
hydroxy-[50]-androst-2-eno[3,2-c]-
pyrazole)

(lv) stenbolone (17B-hydroxy-2-methyl-
[50]-androst-1-en-3-one)

(lvi) testolactone (13-hydroxy-3-oxo-
13,17-secoandrosta-1,4-dien-17-oic
acid lactone)

(lvii) testosterone (17B-hydroxyandrost-
4-en-3-one)

(lviii) tetrahydrogestrinone (13, 170
diethyl-178-hydroxygon-4,9,11-trien-
3-one)

(lix) trenbolone (17B-hydroxyestr-4,9,11-
trien-3-one)

(Ix) Any salt, ester, or ether of a drug or
substance described in this paragraph.
Except such term does not include an

anabolic steroid that is expressly
intended for administration through
implants to cattle or other nonhuman
species and that has been approved by
the Secretary of Health and Human
Services for such administration. If
any person prescribes, dispenses, or
distributes such steroid for human
use, the person shall be considered to
have prescribed, dispensed, or
distributed an anabolic steroid within
the meaning of this paragraph.

* * * * *

PART 1308—SCHEDULES OF
CONTROLLED SUBSTANCES

m 3. The authority citation for part 1308
continues to read as follows:

Authority: 21 U.S.C. 811, 812, 871(b)
unless otherwise noted.

m 4.In § 1308.13, paragraph (f) is
revised to read as follows:

§1308.13 Schedule lll.

* * * * *

(f) Anabolic Steroids. Unless
specifically excepted or unless listed in
another schedule, any material,
compound, mixture or preparation
containing any quantity of the following
substances, including its salts, esters
and ethers:

(1) Anabolic steroids (see § 1300.01 of
this chapter)—4000

(2) [Reserved]

* * * * *

m 5.In § 1308.21, paragraph (a) is
revised to read as follows:

§1308.21 Application for exclusion of a
non-narcotic drug.

(a) Any person seeking to have any
nonnarcotic drug that may, under the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 301), be lawfully sold over
the counter without a prescription,
excluded from any schedule, pursuant
to section 201(g)(1) of the Act (21 U.S.C.
811(g)(1)), may apply to the
Administrator, Drug Enforcement
Administration, Department of Justice,
Washington, DC 20537.

* * * * *

m 6.In § 1308.33, paragraph (a) is
revised to read as follows:

§1308.33 Exemption of certain anabolic
steroid products; application.

(a) The Administrator, upon the
recommendation of Secretary of Health
and Human Services, may, by
regulation, exempt from the application
of all or any part of the Act any
compound, mixture, or preparation
containing an anabolic steroid as
defined in part 1300 of this chapter,
which is intended for administration to
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a human being or animal, if, because of
its concentration, preparation,
formulation, or delivery system, it has

no significant potential for abuse.
* * * * *

Dated: November 23, 2005.
Michele M. Leonhart,
Deputy Administrator.
[FR Doc. 05-23907 Filed 12—15-05; 8:45 am]
BILLING CODE 4410-09-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301

[TD 9235]

RIN 1545-BD77

Classification of Certain Foreign
Entities

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations and temporary
regulations.

SUMMARY: This document contains final
and temporary regulations relating to
certain business entities included on the
list of foreign business entities that are
always classified as corporations for
Federal tax purposes.
DATES: Effective Date: These regulations
are effective on December 16, 2005.
Applicability Date: For the dates of
applicability of these regulations, see
§301.7701-2(e)(4).
FOR FURTHER INFORMATION CONTACT:
Ronald M. Gootzeit, (202) 622—3860 (not
a toll-free number).
SUPPLEMENTARY INFORMATION:

Background

On April 14, 2005, the IRS and
Treasury Department published in the
Federal Register temporary regulations
(TD 9197, 2005—-18 I.R.B. 985 [70 FR
19697]) and a notice of proposed
rulemaking (REG-148521-04, 2005-18
I.R.B. 995 [70 FR 19722]) under section
7701 of the Internal Revenue Code
(Code). The regulations added certain
foreign business entities to the list of
entities in § 301.7701-2(b)(8) (the per se
corporation list) in response to the
adoption by the Council of the European
Union of a Council Regulation (2157/
2001 2001 O.]. (L 294)) permitting a new
business entity, the European public
limited liability company (Societas
Europaea or SE). Specifically, the
temporary and proposed regulations
added the SE, Estonian Aktsiaselts,
Latvian Akciju Sabiedriba, Lithuanian
Akcine Bendroves, Slovenian Delniska

Druzba, and Liechtenstein
Aktiengesellschaft to the per se list of
corporations. For further background
see TD 9197 (2005-18 I.R.B. 985; 70 FR
19697) and Notice 2004—68 (2004-2 CB
706).

Explanation of Provisions

No substantive comments were
received regarding the temporary and
proposed regulations. Accordingly,
these regulations finalize the proposed
regulations without modification and
revise the temporary regulations to cross
reference to the new provisions.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative and
Procedure Act (5 U.S.C. chapter 5) does
not apply to these regulations, and,
because these regulations do not impose
a collection of information on small
entities, the Regulatory Flexibility Act
(5 U.S.C. chapter 6) does not apply.
Pursuant to section 7805(f) of the Code,
the Notice of Proposed Rulemaking
preceding the final regulations was
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on their
impact on small business.

Drafting Information

The principal author of these
regulations is Ronald M. Gootzeit of the
Office of Associate Chief Counsel
(International). However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and Recordkeeping
requirements.

Amendments to the Regulations

m Accordingly, 26 CFR part 301 is
amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

m Paragraph 1. The authority citation
for part 301 continues to read, in part,
as follows:

Authority: 26 U.S.C. 7805 * * *
m Par. 2. Section 301.7701-2 is
amended by:
m 1. Adding six entries in alphabetical
order to paragraph (b)(8)(i).
m 2. Removing paragraph (b)(8)(vi).

m 3. Adding paragraphs (e)(3) and (4).
The additions read as follows:

§301.7701-2 Business entities;
definitions.
* * * * *

(b) E
(8) * * *
(i) * % %
Estonia, Aktsiaselts

European Economic Area/European
Union, Societas Europaea

* * * * *

Latvia, Akciju Sabiedriba

* * * * *

Liechtenstein, Aktiengesellschaft

Lithuania, Akcine Bendroves

* * * * *

Slovenia, Delniska Druzba.

* * * * *

(e) * x %

(3) [Reserved]. For further guidance,
see §301.7701-2T(f).

(4) The reference to the Estonian,
Latvian, Liechtenstein, Lithuanian, and
Slovenian entities in paragraph (b)(8)(i)
of this section applies to such entities
formed on or after October 7, 2004, and
to any such entity formed before such
date from the date any person or
persons, who were not owners of the
entity as of October 7, 2004, own in the
aggregate a 50 percent or greater interest
in the entity. The reference to the
European Economic Area/European
Union entity in paragraph (b)(8)(i) of
this section applies to such entities
formed on or after October 8, 2004.

m Par. 3. Section 301.7701-2T is
amended by:
m 1. Removing paragraph (b)(8)(vi).
m 2. Revising paragraph (e)(3).

The revision reads as follows:

§301.7701-2T Business entities;
definitions (temporary).
* * * * *

(e) * *x %
(3) [Reserved]. For further guidance,
see §301.7701-2(e)(4).

* * * * *

Approved: December 8, 2005.
Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

Erin Solomon,

Acting Deputy Assistant Secretary of the
Treasury.

[FR Doc. 05—24107 Filed 12—15-05; 8:45 am)]
BILLING CODE 4830-01-P
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DEPARTMENT OF THE INTERIOR

Minerals Management Service

30 CFR Part 250
RIN 1010-AD09

Oil and Gas and Sulphur Operations
on the Outer Continental Shelf (OCS)—
Suspension of Operations (SOO) for
Ultra-Deep Drilling

AGENCY: Minerals Management Service
(MMS), Interior.

ACTION: Final rule.

SUMMARY: MMS is modifying its
regulations which govern Suspensions
of Operations (SOQOs) for oil and gas
leases on the OCS. The revision will
allow MMS to grant an SOO a to lessee
or operator to encourage the drilling of
ultra-deep wells (i.e., wells below
25,000 feet true vertical depth below the
datum at mean sea level). MMS is
making this revision because of the
added complexity and costs associated
with planning and drilling an ultra-deep
well. MMS expects that this revision
will lead to increased drilling of ultra-
deep wells and increased domestic
production.

EFFECTIVE DATE: This rule becomes
effective on January 17, 2006.

FOR FURTHER INFORMATION CONTACT:
Amy C. White, Regulations and
Standards Branch at (703) 787—-1665.

SUPPLEMENTARY INFORMATION:
Background

When an oil and gas lease is issued on
the OCS, the lessee has flexibility to
schedule activities during the primary
term, the prescribed term of years for
which the lease was issued. At the end
of the primary term, the lease can
continue in force by production,
drilling, or well-reworking operations as
approved by the Regional Supervisor.
When leaseholding operations
(production, drilling, or well-reworking
operations) are not maintaining the
lease at the end of the primary term, if
oil or gas was discovered, and if there
is a commitment to produce, the
operator may request a Suspension of
Production (SOP), which stops the
running of the lease term and prevents
the lease from expiring. Before the
discovery of oil or gas on a lease, MMS
regulations at 30 CFR 250.172, 250.173,
and 250.175 authorize suspensions of
operations, but only in limited
circumstances. An SOO stops the
running of the lease term and prevents
the lease from expiring.

Most leases have a primary term of 5
years, although a longer period (10

years) is provided in deep water. Some
leases in intermediate depths have
primary terms of 8 years, with a
requirement to drill an initial well in
the first 5 years. Under most
circumstances, the primary lease term
provides sufficient time to acquire and
interpret geophysical information
needed to determine the presence of oil
or natural gas, drill a well, and for the
operator to determine whether or not to
continue with development and
production. However, there are cases
when a company recognizes that there
is a potential hydrocarbon reservoir that
is below 25,000 feet true vertical depth
below the datum at mean sea level (TVD
SS). The high cost of drilling an ultra-
deep (below 25,000 feet TVD SS) well,
along with the associated geologic and
mechanical risks, warrants completing
additional data analysis before drilling.

In 2002, MMS amended the regulation
at 30 CFR 250.175 to provide for an
SOO if additional time was needed to
allow a lessee to analyze areas beneath
or adjacent to salt sheets. MMS added
this provision in the belief that when a
lessee conducts significant work,
additional time may be warranted to
allow the lessee to benefit from the work
conducted. Lessees used the change to
expand their exploration in areas
affected by salt sheets. The rule
included well-defined, specific criteria
for determining when a lease is eligible
for a suspension. Vertical depth is not
a criteria under the existing rule.

While the rule issued in 2002
encouraged drilling under salt sheets,
that rule does not address situations
where salt does not exist. Information
from industry indicates that large
accumulations of hydrocarbons may
exist at depths greater than 25,000 feet
TVD SS in water depths less than 800
meters. Many companies are reluctant to
drill to these depths without additional
data analysis.

The current regulations (see 30 CFR
250.175(b)) allow the lessee or operator
to request an SOO if: (1) By the end of
the third year of the primary term,
geophysical information was gathered
that indicated the presence of a salt
sheet; (2) all or a portion of a
hydrocarbon-bearing formation may lie
beneath or adjacent to the salt sheet; and
(3) the salt sheet interferes with
identifying the potential hydrocarbon-
bearing formation. In August 2004,
MMS issued Notice to Lessee (NTL) No.
2004-G16, providing additional
guidance for granting an SOO to lessees
or operators who planned to drill a well
beneath or adjacent to a salt sheet. The
NTL allowed the lessee or operator
planning to drill an ultra-deep well to
request the SOO if this geophysical

information was gathered by the end of
the fifth year of the primary term,
instead of at the end of the third year.
In addition, the operator had to submit
a reasonable working schedule leading
to the commencement of drilling. This
final rule will replace the NTL, and also
allow the lessee or operator to request
an SOO for ultra-deep exploration in
areas where a salt sheet does not exist.

Allowing a lessee additional time for
this data analysis encourages companies
to consider ultra-deep exploration. A
successful development will generate
more activity at lease sales and increase
drilling on existing leases.

MMS recognizes that a lessee knows
the length of the lease term when it
obtains a lease. When a lease expires,
another lessee can acquire a new lease
on the same tract. MMS considered
these factors, and believes that the need
to encourage drilling to significantly
deeper depths warrants the final rule
change. Successful wells benefit not
only the companies that drilled the
wells, but also the public by increasing
domestic energy sources. In addition,
the drilling of successful wells will
encourage other companies to acquire
leases and to pursue ultra-deep
exploration in United States (U.S.)
waters.

Comments on the Rule

MMS published a proposed rule on
February 14, 2005 (70 FR 7451). The
public comment period ended on March
16, 2005. MMS received ten sets of
comments on the proposed rule. The
comments came from two private
citizens, five oil and natural gas
production companies (ExxonMobil,
Chevron, Newfield, Murphy, and Shell),
and three sets of comments that
represent various aspects of the offshore
oil and natural gas industry. The
International Association of Drilling
Contractors (IADC) and the International
Association of Geophysical Contractors
(IAGC) sent separate comments. The
American Petroleum Institute (API),
Domestic Petroleum Council (DPC),
Independent Petroleum Association of
America (IPAA), Offshore Operators
Committee (OOC), and U.S. QOil and Gas
Association (USOGA) sent one set of
comments. Some commenters agreed
with the need to encourage ultra-deep
drilling and supported the change.
Some commenters did not support the
proposed change. Some commenters
made recommendations about the rule
and its implementation. You may view
these comments on MMS’ Public
Connect on-line commenting system at:
https://ocsconnect. mms.gov.
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General Comments

Comment: A private citizen wanted to
know how we decided to use 25,000 feet
TVD SS as the threshold, and why
20,000 feet TVD SS was not used.

Response: Approximately 4V times
as many wells are drilled to 20,000 feet
or greater TVD SS than are drilled to
depths of 25,000 feet or greater TVD SS.
The drilling of wells to depths of 25,000
feet TVD SS or greater presents a myriad
of technological drilling challenges to
the operator warranting an SOO.

Comment: A private citizen expressed
concern that the rule would allow for
lease extensions off the coast of
California. The commenter stated that
the documentation provided was legally
inadequate to determine the location
and extent of the proposed activities.
The commenter stated opposition to the
rule if it involves the California coast.

Response: The rule meets all of the
necessary legal requirements. The
purpose of this rule is to allow an SOO
in very limited circumstances.
Currently, the conditions for applying
for an SOO under this rule exist only in
the Gulf of Mexico (GOM) Region; but
the rule is applicable to all areas of the
0OcCs.

Comment: Two of the oil and natural
gas production companies suggested
that MMS consider longer primary lease
terms. One of these comments suggested
10-year lease terms on all new GOM
leases. The other suggested that MMS
grant an extension to the primary lease
term for ultra-deep exploration. This
would be done by a process similar to
the request for the SOO.

Response: The issue of longer primary
lease terms is beyond the scope of this
rule. MMS considered issuing longer
primary lease terms for ultra-deep
exploration, and discussed this option
in the preamble of the proposed rule.
However, it is not feasible because when
leases are issued it is difficult to know
which ones may be suitable for ultra-
deep drilling. MMS believes that
allowing lessees and operators to apply
for an SOO adequately addresses the
issue.

Comment: Two of the oil and natural
gas production companies suggested
changes to the wording of the rule to
ensure that it is clear that the rule
covers hydrocarbon bearing formations
when only a portion of the formation
lies below 25,000 feet TVD SS. Also,
they suggested that the wording is
inconsistent between § 250.175(c)(2)
and (3).

Response: MMS considered this
comment, but we did not change the
wording in the final rule. We recognize
that a hydrocarbon-bearing formation

may lie below 25,000 feet TVD SS and
extend to a depth less than 25,000 feet
TVD SS. However, the primary focus of
this rule is to encourage the drilling of
ultra-deep wells below 25,000 feet TVD
SS by granting an SOO for additional
geological or geophysical analysis before
drilling such wells. Although
§250.175(c)(2) allows the required
initial seismic work to indicate that “all
or a portion of” the potential
hydrocarbon-bearing formation is below
25,000 feet TVD SS, the objective of
granting a suspension is to identify a
potential hydrocarbon-bearing geologic
structure or stratigraphic trap with a
target drilling depth below 25,000 feet
TVD SS. New § 250.175(c)(3) states that
the objective of additional data
processing or interpretation of
geophysical information must be to
identify a potential hydrocarbon-bearing
geologic structure or stratigraphic trap
below 25,000 ft. TVDSS. The lessee
must demonstrate that it has conducted
additional data processing or
interpretation with that objective.

Comment: A commenter asked if the
rule would allow MMS to grant an SOO
on multiple leases that share an
individual prospect, geological
structure, or stratigraphic trap, without
forming units.

Response: MMS may grant an SOO on
multiple leases without the leases being
unitized if the leases share a common
geological structure or stratigraphic trap.
Lessees or operators may also request an
SOO for units. The lessee or operator
must file a separate request for an SOO
on each lease or unit, and must meet all
other conditions of the regulations.

Comment: One commenter suggested
that MMS add the following activities to
§250.175(c)(4) for further clarification:
(1) Allow additional time to properly
design and plan the well and (2) acquire
a suitable drilling rig.

Response: The regulations already
allow a reasonable time to begin drilling
operations, including time for designing
and planning the well and acquiring a
drilling rig. We did not make the
suggested change.

Comment: One commenter discussed
the possible need for additional
suspensions after the well is drilled.
Additional time would be needed to
evaluate these wells before an operator
would commit to develop the well as
required for an SOP.

Response: Section 250.175(c)(4)(ii), as
proposed, allows for an SOO to be
granted to “acquire, process, or interpret
new geophysical or geologic data or
information.” Therefore, under this rule
additional suspensions could be granted
for a reasonable time period to allow
geologic well data to be evaluated.

Comment: Two commenters
expressed concern about the impact the
rule will have on industries that support
drilling operations in the GOM. Some
support industries rely on regular
drilling and lease turnovers. These
industries have made investments based
on the current regulatory scheme, and
by changing these regulations MMS will
be impacting drilling activities and lease
turnover rates. They contend that MMS
should reconsider the rulemaking
because of these impacts.

Response: MMS did not change the
rule because we do not believe that this
rule will have a substantial impact on
drilling activities or lease turnover rates.
The rule will impact a very small
percentage of leases. In the preamble of
the proposed rule, MMS estimated that
it would receive less than 10 requests
for suspensions each year. There are
more than 4,300 active leases in the
areas that are eligible for suspensions
under this rule. This change is expected
to affect less than 0.23 percent of leases
in the eligible areas. This rule change,
combined with any applicable deep-gas
royalty relief, is expected to gradually
increase drilling activities into areas
deeper than 25,000 feet TVD SS.

Comment: There was one suggestion
that the rule apply only to leases issued
after the effective date of the rule.

Response: In order for the rule to have
the maximum impact and help meet
current energy demands, the rule will
apply to existing and new leases.

Comment: One commenter expressed
concern about the length of time for
which the SOO would be issued. The
commenter suggested that MMS include
provisions to ensure that the SOO is
issued for the minimum amount of time
needed for the lessee or operator to
complete the activities.

Response: MMS will require the
lessee or operator to submit measurable
“milestones” to verify that it is
completing the work within a
reasonable timeframe. We did not
change the rule.

Comment: One industry group
requested that MMS modify the rule to
“Provide assurance that MMS will
rigorously pursue the execution of 30
CFR 250.170(e)” which sets the terms
and condition for terminating
suspensions.

Response: MMS did not incorporate
the suggested change. We have an
effective mechanism in place to monitor
all lease suspensions and may terminate
any suspension if it determines that the
circumstances which justified the
suspension no longer exist.

Comment: A commenter requested
that MMS ““[E]nsure that the lessee or
operator has bona fide plans to drill an



Federal Register/Vol. 70, No. 241/Friday, December 16, 2005/Rules and Regulations

74661

ultra-deep well, by specifying in the
rule requirements for evidence such as
signed AFEs, signed and binding
contracts for drilling rigs or ships
capable of drilling to such depths, etc.”

Response: MMS will require specific
information, as determined by the
Regional Supervisor, which supports
the lessee or operator’s exploration
plans, including any plans to drill an
ultra deep well, on a case-by-case basis.

Comment: A commenter requested
that MMS limit the number of
suspensions of operations that would be
available under a given lease or prospect
to one extension regardless of the
various expiration dates of the adjacent
leases covered by the prospect.

Response: MMS does not agree with
this suggestion and will not limit the
number of suspensions available under
a given lease or prospect. However, the
lessee or operator must file a separate
request for each SOO, and each request
must meet all of the criteria to receive
approval.

Comment: One commenter suggested
that MMS should limit the extent of the
area that is subject to the SOO where
possible.

Response: The Regional Supervisor
will determine the area subject to the
SOO on a case-by-case basis.

Comment: One commenter suggested
that MMS require the lessee/operator to
sever their rights above 25,000 feet TVD
to secure the SOO.

Response: The lessee was awarded the
lease through a competitive bidding
process. Each lessee acquired an interest
in the entire property. The lessee or
operator may pursue the right to
explore, develop, and produce, without
waste, anywhere on the lease. MMS will
not jeopardize this right.

Comment: One commenter suggested
that this rule is in violation of Executive
Order 12630—Takings, because of the
possible economic impact the rule could
have on some businesses associated
with the offshore oil and natural gas
industry. These companies invested
money based on the MMS’s regulatory
program and this rule represents a
change to that program that may slow
some activities.

Response: MMS reviewed Executive
Order 12630—Takings, and determined
that the rule does not violate that order.

Comment: One commenter requested
that MMS define the “SS” in “TVD SS”
as “‘sub-seafloor,” so that the water
column would not be included in the
depth.

Response: TVD SS is “‘the true vertical
depth below the datum at mean sea
level,” (see regulations at § 203.0). MMS
will continue to use the term “datum at
mean sea level” in this rule, to be

consistent with other provisions of
existing regulations and common
practices of depth measurement.

Comment: One commenter suggested
that the wording of the rule is
inconsistent and that § 250.175(c)(3)
should use “structure or trap” instead of
“formation.” This section requires that
the lessee or operator either has
conducted or is conducting additional
data processing or interpretation of the
geophysical information to identify the
potential ultra-deep hydrocarbon-
bearing formation. The commenter
contends that § 250.175(c)(2) already
requires that the operator or lessee have
the information that indicates there is a
potential formation already established.

Response: MMS agrees and changed
§250.175(c)(3) to read “geophysical
information with the objective of
identifying a potential hydrocarbon-
bearing geologic structure or
stratigraphic trap lying below 25,000
feet TVD SS.” While §250.175(c)(2)
focuses on the type of data required and
the initial interpretation of that data,
new § 250.175(c)(3) refers to additional
information and a more complete
interpretation that may lead to the
drilling of a well below 25,000 feet TVD
SS.

Comment: An industry group
expressed concern because drilling
contractors must finance their fleets on
the basis of reliable government drilling
programs which by finite license terms
afford the certainty that leases either
will be drilled or dropped and re-offered
to operators with the appetite and
resources to develop them.

Response: Granting an SOO under
this rule is only one very small part of
the overall scenario. Fleet financing is
largely dependent and driven by global
competition, market demands, and the
aggressiveness of the industry to explore
and develop leases. There are more than
4,300 active leases in the areas that are
eligible for suspensions under this rule.
In any given year, MMS estimates that
it will receive no more than 10 requests
for suspensions under this rule. This
change is expected to affect less than
0.23 percent of leases in the eligible
areas.

Comment: A comment from an
industry group stated that MMS seems
to be accelerating the transformation of
OCS leases into virtual long-term
purchases. They urged MMS to
reconsider this proposal, and to take
note of its implications for the economic
viability of the offshore contractor
infrastructure put at risk by increasingly
unreliable primary lease terms.

Response: This is not the case. As
appropriate drilling rigs become
available and drilling technology

advances, the need for this type of
suspension will decline. The
exploration and development of leases
is actively monitored by MMS, and
mechanisms are in place to urge the
lease operator to either develop the
lease or it will expire. There are more
than 4,300 active leases in the areas that
are eligible for suspensions under this
rule. In any given year, MMS estimates
it will receive no more than 10 requests
for suspensions under this rule. This
change is expected to affect less than
0.23 percent of leases in the eligible
areas.

Changes Between the Proposed and
Final Regulation

MMS made only minor wording
changes to the final rule, based on the
comments received. In § 250.175(c), the
wording was changed from “‘for
drilling” to “conduct additional
geological and geophysical (G&G) data
analysis which may lead to the
drilling.” This was done to clarify that
the SOO can be used for the additional
data analysis needed to prepare for the
drilling of a well below 25,000 feet TVD
SS.

In § 250.175(c)(3) and (4)(iii), MMS
changed the word “formation” to
“geologic structure or stratigraphic
trap.” Section 250.175(c)(2) requires an
initial interpretation of the data that
indicates a potential hydrocarbon-
bearing formation. Section 250.175(c)(3)
requires additional data processing and
information interpretation that may lead
to drilling a well below 25,000 feet TVD
SS. MMS changed the wording in
§ 250.175(c)(4)(iii) for consistency.

Procedural Matters

Regulatory Planning and Review
(Executive Order 12866)

This is not a significant rule as
determined and is not subject to review
under Executive Order 12866.

The major economic effect of the final
rule will involve business decisions
made by oil and gas producers. MMS
expects that a project to drill an ultra-
deep well will need to compete with
other high-risk projects in deep water or
in other countries. By increasing the
potential benefits resulting from drilling
high-risk, ultra-deep wells, lessees will
be more likely to drill these wells in the
U.S. instead of drilling in other high-
risk areas.

These decisions are based on marginal
cost and benefit differences among
projects, and are driven by many factors.
This final rule is only one of the factors.
Lessees or operators will not request a
suspension unless it is in their financial
interest. Therefore, this final rule
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change will not impose a net cost on the
lessee or operator.

There are other financial
considerations that will result directly
from this final rule. Drilling a well to
25,000 or more feet TVD SS is a
significant occurrence, and MMS does
not anticipate an immediate drastic
increase in drilling to that depth. This
rule change, combined with any
applicable deep-gas royalty relief, is
expected to gradually increase drilling
activities into areas deeper than 25,000
feet TVD SS.

MMS estimates that this rule will
result in 10 suspension requests per
year, averaged over the 5 years
following the effective date of a final
rule; and that most of the requests will
be in water depths of less than 200
meters. MMS’ economic analysis
assumes that a suspension will result,
on average, in each suspended lease
remaining active for 2 years longer than
without the suspension. Of the leases in
water depths of less than 200 meters
that expired in 2000, approximately half
received new bids within 2 years, with
an average high bid of approximately
$556,000. The delayed expiration of the
leases for which suspensions are
requested under this rule will result in
a delay in reoffering the tracts. If the
anticipated 10 leases that would have
expired without a suspension were to be
offered in a lease sale, MMS estimates
that five would receive bids at an
average of $556,000 per lease, for a total
of $2,780,000. This final rule is
estimated to result in a 2-year delay in
the receipt of that $2,780,000 in bonus
revenues.

However, this delay in receiving re-
leasing revenues will be partially offset
by increased government revenue due to
the continued collection of rents. The
extra rent generated by the anticipated
suspended leases will be $500,000
($5.00 rent per acre X 5,000 acres X 10
leases x 2 years). The greater potential
effect of this final rule is the additional
royalties collected if large reservoirs of
hydrocarbons are discovered in ultra-
deep areas, as well as the effect of
success on bonuses and rents in future
lease sales.

The presently quantifiable effects of
this final rule are small compared to the
potential for an increase in energy
production. There are more than 4,300
active leases in the areas that are eligible
for suspensions under this rule. In any
given year, MMS estimates that it will
receive no more than 10 requests for
suspensions under this rule. This
change is expected to affect less than
0.23 percent of leases in the eligible
areas. The main effect of this final rule
is the potential impact on energy and

domestic production if a large reservoir
of hydrocarbons is discovered.

(1) This final rule will not have an
annual effect of $100 million or more on
the economy. It will not adversely affect
in a material way the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities.

(2) This final rule will not create a
serious inconsistency or otherwise
interfere with an action taken or
planned by another agency. Issuance of
a suspension for a lease does not
interfere with the ability of other
agencies to exercise their authority.

(3) This final rule would not alter the
budgetary effects of entitlements, grants,
user fees, or loan programs or the rights
or obligations of their recipients. This
change will have no effect on the rights
of the recipients of entitlements, grants,
user fees, or loan programs.

(4) This final rule will not raise novel
legal or policy issues.

Regulatory Flexibility Act (RFA)

The Department certifies that this
final rule will not have a significant
economic effect on a substantial number
of small entities under the RFA (5
U.S.C. 601 et seq.).

This change will affect lessees and
operators of leases in the OCS. This
includes about 130 different companies.
These companies are generally
classified under the North American
Industry Classification System (NAICS)
code 211111, which includes companies
that extract crude petroleum and natural
gas. For this NAICS code classification,
a small company is one with fewer than
500 employees. Based on these criteria,
an estimated 70 percent of these
companies are considered small. This
final rule, therefore, will affect a
substantial number of small entities.

This final rule will not create a cost
to small companies since it provides a
suspension only when one is requested.
Small companies could be affected by
the delay in the expiration of leases and
the availability of the tract to be leased
again. As discussed earlier, this is a very
small portion of the available leases.
The final rule will not affect the ability
of a small company to participate in
OCS exploration, development, and
production.

Comments are important. The Small
Business and Agriculture Regulatory
Enforcement Ombudsman and 10
Regional Fairness Boards were
established to receive comments from
small business about Federal agency
enforcement actions. The Ombudsman
will annually evaluate the enforcement
activities and rate each agency’s

responsiveness to small business. If you
wish to comment on the actions of
MMS, call 1-888—734—-3247. You may
comment to the Small Business
Administration without fear of
retaliation. Disciplinary action for
retaliation by an MMS employee may
include suspension or termination from
employment with the Department of the
Interior.

Small Business Regulatory Enforcement
Fairness Act (SBREFA)

This is not a major rule under the
SBREFA (5 U.S.C. 804(2)). This final
rule:

(a) Will not have an annual effect on
the economy of $100 million or more.

(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions.

(c) Will not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.

Unfunded Mandates Reform Act
(UMRA) of 1995

This final rule will not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year. The
final rule will not have a significant or
unique effect on State, local, or tribal
governments or the private sector. A
statement containing the information
required by the UMRA (2 U.S.C. 1531 et
seq.) is not required. This is because the
proposal will not affect State, local, or
tribal governments, and the effect on the
private sector is small.

Takings (Executive Order 12630)

With respect to Executive Order
12630, the final rule will not have
takings implications. A Takings
Implication Assessment is not required.
The rulemaking is not a governmental
action capable of interfering with
constitutionally protected property
rights.

Federalism (Executive Order 13132)

With respect to Executive Order
13132, the final rule will not have
federalism implications. It will not
substantially and directly affect the
relationship between the Federal and
state governments. To the extent that
state and local governments have a role
in OCS activities, this final change will
not affect that role.
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Civil Justice Reform (Executive Order
12988)

With respect to Executive Order
12988, the Office of the Solicitor has
determined that this final rule will not
unduly burden the judicial system, and
meets the requirements of Sections 3(a)
and 3(b)(2) of the Executive Order.

Consultation with Indian tribes (E.O.
13175).

Under the criteria in Executive Order
13175, we have evaluated this rule and
determined that it has no potential
effects on federally recognized Indian
tribes because OCS operations do not
take place on or near Indian lands.

Paperwork Reduction Act (PRA) of 1995

The PRA provides that an agency may
not conduct or sponsor a collection of
information unless it displays a
currently valid OMB control number.
Until OMB approves a collection of
information and assigns a control
number, you are not required to
respond. The revisions to 30 CFR part
250 subpart A refer to, but do not
change, information collection
requirements in current regulations.
OMB has approved the referenced
information collection requirements
under OMB control number 1010-0114,
current expiration date of October 31,
2007. The final rule will impose no new
paperwork requirements, and an OMB
form 83-1 submission to OMB under the
PRA is not required.

Clarity of This Regulation

Executive Order 12866 requires each
agency to write regulations that are easy
to understand. We invite your
comments on how to make this rule
easier to understand, including answers
to questions such as the following:

(1) Are the requirements in the rule
clearly stated?

(2) Does the rule contain technical
language or jargon that interferes with
its clarity?

(3) Does the format of the rule
(grouping and order of sections, use of
headings, paragraphing, etc.) aid or
reduce its clarity?

(4) Is the description of the rule in the
SUPPLEMENTARY INFORMATION section of
this preamble helpful in understanding
the rule? What else can we do to make
the rule easier to understand?

Send a copy of any comments that
concern how we could make this rule
easier to understand to: Office of
Regulatory Affairs, Department of the
Interior, Room 7229, 1849 C Street,
NW., Washington, DC 20240. You may
also e-mail the comments to this
address: Exsec@ios.doi.gov.

National Environmental Policy Act
(NEPA) of 1969

MMS analyzed this rule using the
criteria of the NEPA and 516
Departmental Manual, Chapter 2, and
concluded that the preparation of an
environmental analysis is not required.

Energy Supply, Distribution, or Use
(Executive Order 13211)

This is not a significant rule and is
not subject to review by OMB under
Executive Order 13211. The final rule
may potentially increase energy
supplies, but given the uncertainty
associated with the drilling of
successful wells, the effect on energy
supply, distribution, or use is not
considered to be significant at this time.
Thus, a Statement of Energy Effects is
not required.

List of Subjects in 30 CFR Part 250

Continental shelf, Environmental
impact statements, Environmental
protection, Government contracts,
Investigations, Mineral royalties, Oil
and gas development and production,
0il and gas exploration, Oil and gas
reserves, Penalties, Pipelines, Public
lands-mineral resources, Public lands—
right-of-way, Reporting and
recordkeeping requirements, Sulphur
development and production, Sulphur
exploration, Surety bonds.

Dated: December 2, 2005.
Chad Calvert,
Acting Assistant Secretary—Land and
Minerals Management.
m For the reasons stated in the preamble,
MMS amends 30 CFR part 250 as
follows:

PART 250—OIL AND GAS AND
SULPHUR OPERATIONS IN THE
OUTER CONTINENTAL SHELF

m 1. The authority citation for Part 250
continues to read as follows:

Authority: 43 U.S.C. 1331, et seq.
m 2.In § 250.175, add a new paragraph
(c) to read as follows:

§250.175 When may the Regional
Supervisor grant an SO0?

(c) The Regional Supervisor may grant
an SOO to conduct additional geological
and geophysical data analysis that may
lead to the drilling of a well below
25,000 feet true vertical depth below the
datum at mean sea level (TVD SS) when
all of the following conditions are met:

(1) The lease was issued with a
primary lease term of:

(i) 5 years; or

(ii) 8 years with a requirement to drill
within 5 years.

(2) Before the end of the fifth year of
the primary term, you or your
predecessor in interest must have
acquired and interpreted geophysical
information that:

(i) Indicates that all or a portion of a
potential hydrocarbon-bearing
formation lies below 25,000 feet TVD
SS; and

(ii) Includes full 3-D depth migration
over the entire lease area.

(3) Before requesting the suspension,
you have conducted or are conducting
additional data processing or
interpretation of the geophysical
information with the objective of
identifying a potential hydrocarbon-
bearing geologic structure or
stratigraphic trap lying below 25,000
feet TVD SS.

(4) You demonstrate that additional
time is necessary to:

(i) Complete current processing or
interpretation of existing geophysical
data or information;

(ii) Acquire, process, or interpret new
geophysical or geological data or
information that would affect the
decision to drill the same geologic
structure or stratigraphic trap, as
determined by the Regional Supervisor,
identified in paragraphs (c)(2) and (c)(3)
of this section; or

(iii) Drill a well below 25,000 feet
TVD SS into the geologic structure or
stratigraphic trap identified as a result
of the activities conducted in
paragraphs (c)(2), (c)(3), and (c)(4)(i) and
(ii) of this section.

[FR Doc. 05-24109 Filed 12—15-05; 8:45 am]
BILLING CODE 4310-MR-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 104, 105 and 160
[USCG—2004—19963]
RIN 1625-AA93

Notification of Arrival in U.S. Ports;
Certain Dangerous Cargoes; Electronic
Submission

AGENCY: Coast Guard, Department of
Homeland Security.

ACTION: Interim rule; request for
comments.

SUMMARY: On August 18, 2004, the Coast
Guard published a temporary rule
entitled “Notification of Arrival in U.S.
Ports; Certain Dangerous Cargoes;
Electronic Submission.” 69 FR 51176.
This temporary rule, which expires
March 20, 2006, added ammonium
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nitrate and ammonium nitrate based
fertilizers, in bulk, and propylene oxide,
alone or mixed with ethylene oxide, in
bulk, to the list of Certain Dangerous
Cargoes (CDCs) for which a notice of
arrival (NOA) is required.

The Coast Guard is now permanently
changing the definition of “certain
dangerous cargo” to include (1)
ammonium nitrate, in bulk; (2)
ammonium nitrate based fertilizers, in
bulk; and (3) propylene oxide, alone or
mixed with ethylene oxide, in bulk.
This rule also adds an option for vessels
to submit notices of arrival
electronically. These changes are
necessary to promote maritime safety
and security and to facilitate the
uninterrupted flow of commerce by
providing the Coast Guard with
information on these cargoes.

DATES: This interim rule is effective
January 17, 2006. Comments and related
material must reach the Docket
Management Facility on or before March
16, 2006. Comments sent to the Office
of Management and Budget (OMB) on
collection of information must reach
OMB on or before March 16, 2006.

ADDRESSES: You may submit comments
identified by Coast Guard docket
number [USCG—2004-19963] to the
Docket Management Facility at the U.S.
Department of Transportation. To avoid
duplication, please use only one of the
following methods:

(1) Web site: http://dms.dot.gov.

(2) Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Washington, DC
20590-0001.

(3) Fax: 202—493-2251.

(4) Delivery: Room PL—401 on the
Plaza level of the Nassif Building, 400
Seventh Street SW., Washington, DC,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The telephone number is 202-366—
9329. This is not a toll free call.

(5) Federal eRulemaking Portal:
http://www.regulations.gov.

You must also mail comments on
collection of information to the Office of
Information and Regulatory Affairs,
Office of Management and Budget, 725
17th Street NW., Washington, DC 20503,
ATTN: Desk Officer, U.S. Coast Guard.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call
ENS Joseph Azzata, Office of Port
Security Planning and Readiness (G—
MPP), Coast Guard, telephone 202—-267—
0069. If you are interested in creating
your own application or modifying your
existing business systems to submit
Extensible Markup Language (XML)
formatted data to the National Vessel
Movement Center (NVMC), please

contact the NVMC by e-mail at
sans@nvmec.uscg.gov or by telephone at
1-800-708-9823 or 304—264—-2502 for
more information. If you have questions
related to security plans, call LCDR Rob
McLellan, Office of Port and Vessel
Security (G-MPS), telephone (202) 267—
4129. This is not a toll free call. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-493—-0402.
This is not a toll free call.
SUPPLEMENTARY INFORMATION:

Table of Contents
I. Public Participation and Request for
Comments
II. Acronyms
III. Background and Purpose
IV. Discussion of Comments to the
Temporary Rule
A. Adding Propylene Oxide
B. CDC Residue
C. Beyond the Scope of This Rulemaking
V. Discussion of Rule
A. Temporary Rule Changes Adopted
B. Additional Changes
VI. Regulatory Analysis
A. Administrative Procedure Act
B. Regulatory Evaluation
C. Small Entities
D. Assistance for Small Entities
E. Collection of Information
F. Executive Order 13132 (Federalism)
G. Unfunded Mandates Reform Act
H. Taking of Private Property
1. Civil Justice Reform
J. Protection of Children
K. Indian Tribal Governments
L. Energy Effects
M. Technical Standards
N. Environment
List of Subjects

I. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change, to http://dms.dot.gov
and will include any personal
information you have provided. We
have an agreement with the Department
of Transportation (DOT) to use the
Docket Management Facility. Please see
DOT’s “Privacy Act” paragraph below.

A. Submitting comments: If you
submit a comment, please include your
name and address, identify the docket
number for this rulemaking [USCG—
2004-19963], indicate the specific
section of this document to which each
comment applies, and give the reason
for each comment. You may submit
your comments and material by
electronic means, mail, fax, or delivery
to the Docket Management Facility at
the address under ADDRESSES; but
please submit your comments and
material by only one means. If you

submit them by mail or delivery, submit
them in an unbound format, no larger
than 82 by 11 inches, suitable for
copying and electronic filing. If you
submit them by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period. We may
change this interim rule in view of
them.

B. Viewing comments and documents:
To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://dms.dot.gov at any time and
conduct a “simple search” using the last
five digits of the docket number. You
also may visit the Docket Management
Facility in room PL-401 on the Plaza
level of the Nassif Building, 400
Seventh Street SW., Washington, DC,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

C. Public meeting: We do not now
plan to hold a public meeting. However,
you may submit a request for one to the
Docket Management Facility at the
address under ADDRESSES explaining
why one would be beneficial. If we
determine that a public meeting would
aid this rulemaking, we will hold one at
a time and place announced by a later
notice in the Federal Register.

D. Privacy Act: Anyone can search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review the Department of
Transportation’s Privacy Act Statement
in the Federal Register published on
April 11, 2000 (65 FR 19477), or you
may visit http://dms.dot.gov.

II. Acronyms

CDC Certain Dangerous Cargo

CFR Code of Federal Regulations

COI Collection of Information

CTAC Chemical Transportation
Advisory Committee

DHS U.S. Department of Homeland
Security

eNOAD Electronic Notice of Arrival
and Departure

FR Federal Register

G-MPP USCG Office of Port Security
Planning and Readiness

G-MPS USCG Office of Port and
Vessel Security

IR Interim Rule

MTSA Maritime Transportation
Security Act of 2002

NOA Notice of Arrival

NPRM Notice of Proposed Rulemaking

NVMC National Vessel Movement
Center
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OMB Office of Management and
Budget

POX Propylene Oxide

PV Present Value

TSAC Towing Safety Advisory
Committee

U.S.C. United States Code

USCG United States Coast Guard

XML Extensible Markup Language

III. Background and Purpose

On August 18, 2004, the Coast Guard
published a temporary rule entitled
“Notification of Arrival in U.S. Ports;
Certain Dangerous Cargoes; Electronic
Submission.” 69 FR 51176. This
temporary rule, which expires March
20, 2006, added ammonium nitrate and
ammonium nitrate based fertilizers, in
bulk, and propylene oxide, alone or
mixed with ethylene oxide, in bulk, to
the list of Certain Dangerous Cargoes
(CDCs) for which a notice of arrival
(NOA) is required under 33 CFR part
160.

CDCs are specifically defined in 33
CFR 160.204, but may generally be
described as substances or materials that
pose an unreasonable risk to health,
safety, and property if improperly
handled. The notice of arrival is the
process in which a vessel submits
required information—including data
about the vessel, cargo, crew and others
on board before the vessel arrives at a
port or place in the United States. The
required information contained in the
notice of arrival allows the Coast Guard
to properly screen the vessel for safety
and security purposes.

The temporary rule was issued in
large part because of information the
Coast Guard had received from other
federal agencies in late 2003 on the
dangers of ammonium nitrate and
ammonium nitrate based fertilizers, in
bulk. While considering adding these
cargoes to the CDC list, the Coast Guard
requested comments from the Towing
Safety Advisory Committee (TSAC) and
the Chemical Transportation Advisory
Committee (CTAC). Those committees
were asked to advise the Coast Guard on
the anticipated impact to their
respective industries if solid ammonium
nitrate and ammonium nitrate
fertilizers, in bulk, were added to the
CDC definition in 33 CFR part 160. The
Coast Guard received recommendations
from TSAC on September 10, 2003, and
from CTAC on October 23, 2003.
Neither committee specifically
recommended adding forms of
ammonium nitrate to the CDC list. Both
committees acknowledged, however, the
security hazards associated with forms
of ammonium nitrate and agreed that
additional security measures were
warranted.

The temporary rule also added
propylene oxide, alone or mixed with
ethylene oxide, in bulk, to the list of
CDCs for the following reasons—

e It is chemically similar to ethylene
oxide, which is already on the list of
CDCs;

o It is extremely reactive to acids,
bases, oxidizers, peroxides, and many
other chemicals;

e When exposed to heat, it
polymerizes, or reacts with itself, and
gives off large amounts of heat;

e It has a wide flammability range,
meaning that it can mix with air to form
an explosive mixture at low (2.3
percent) or high (37 percent)
concentrations; and,

e It has a high vapor pressure,
meaning that it generates large amounts
of flammable and reactive vapor at room
temperature.

The temporary rule also provided one
new option, consisting of two separate
formats, for electronically submitting an
NOA to the Coast Guard’s National
Vessel Movement Center (NVMC).
Finally, the temporary rule clarified that
vessel security regulations in 33 CFR
part 104 apply to the owner or operator
of any (1) barge carrying CDC in bulk or
(2) barge subject to 46 CFR chapter I,
subchapter I, that is engaged on an
international voyage.

IV. Discussion of Comments to the
Temporary Rule

The Coast Guard received four letters
commenting on the temporary rule. The
letters were from a national trade
association, an advisory committee, a
barge transportation company, and a
science and technology company. All of
the comments addressed issues relating
to CDC generally. There were no
comments addressing electronic
submission of NOAs.

A. Adding Propylene Oxide: One
commenter agreed with the addition of
propylene oxide to the list of CDCs,
stating ‘““The addition of Propylene
Oxide (POX) as a Certain Dangerous
Cargo is an appropriate action, as it is
a high risk cargo by any measurement.”

B. CDC Residue: One comment
discussed CDC liquid residue (‘“‘slops”)
remaining on a vessel after the CDC has
been discharged from the vessel. The
comment stated that vessels carrying
only small quantities of CDC liquid
residue are still subject to NOA
reporting requirements until that
material is discharged from the vessel.
As an example, it stated that the Coast
Guard classifies a vessel that has carried
a liquid CDC as a CDC vessel until it is
totally free from dangerous
concentrations of flammable or toxic
gases (‘“‘gas free”). It also stated, “as a

result, both the Coast Guard and
industry are forced to utilize time,
money, and resources to implement the
additional requirements even when no
particular hazard exists.”

The Coast Guard disagrees with the
commenter’s assertion that residue from
liquid CDGs present no particular
hazard. The residue of bulk liquid and
bulk liquefied gas CDCs continues to
retain its physical properties of
flammability and toxicity despite the
reduction in quantity of the CDC, and
these physical properties are what make
certain cargoes CDCs. Therefore, this
rule does not modify current
requirements for bulk liquid and bulk
liquefied gas CDCs, regardless of
amount.

However, the Coast Guard agrees that
some non-liquid residues should not be
included in the definition of CDC. Coast
Guard discussed with the Office of
Naval Intelligence and the Bureau of
Alcohol, Tobacco, Firearms, and
Explosives, the safety and security
concerns related to the residue of
ammonium nitrate and the residue of
ammonium nitrate based fertilizers, in
bulk. We conclude that it is not
necessary to require an NOA when a
vessel is carrying only residue of
ammonium nitrate or residue of
ammonium nitrate based fertilizers, in
bulk, under certain circumstances. For
example, a barge carrying dry bulk
ammonium nitrate delivers to, and
discharges its cargo at, a facility. Small
quantities of residue may remain
scattered around the edges and the rest
of the floor area of the barge. In this
instance, the Coast Guard agrees that it
would be unnecessary for a company to
clean all residue from the barge
completely so that the Part 160
requirements no longer apply to that
barge.

C. Beyond the Scope of this
Rulemaking: All four commenters raised
a number of issues that were outside the
narrow scope of the temporary rule.
Those issues generally relate to
implementation of the vessel and
facility security regulations in 33 CFR
parts 104 and 105. The issues included
concerns about segregation of barges
carrying ammonium nitrate or
ammonium nitrate fertilizers from other
dry cargo barges at fleeting facilities—a
commercial area for the making up,
breaking down, or staging of barge tows;
requests to make the Inland River Vessel
Movement Center and NVMC reporting
requirements the same; suggestions to
allow vessel operators to “turn on” and
“turn off” the vessel security plans of
uninspected barges depending on
whether they are carrying CDCs; and
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storage of security plan documentation
onboard dry cargo barges.

Because the only purpose of this
rulemaking is to make permanent the
changes from the temporary rule with
minor modifications, the
aforementioned issues are not within
the narrow scope of this rulemaking and
we do not address them in this rule.
However, we have forwarded these
comments to the appropriate program
staff for further consideration and
appropriate action.

In addition, these comments asked
questions about when and how owners
and operators with approved security
plans or Alternative Security Plans
should proceed with security plan
changes relating to the new CDCs as
well as questions about completing the
required Declarations of Security. Such
questions should be addressed to LCDR
Rob McLellan, G-MPS, Coast Guard,
202-267-4129.

V. Discussion of Rule

A. Temporary Rule Changes Adopted

This interim rule makes permanent
the changes to 33 CFR parts 104 and 160
introduced by the August 18, 2004
temporary rule. These permanent
changes are necessary to promote
maritime safety and security and to
facilitate the uninterrupted flow of
commerce. This rule permanently adds
to the definition of CDC, in 33 CFR
160.204, ammonium nitrate and
ammonium nitrate based fertilizers, in
bulk, and propylene oxide, alone or
mixed with ethylene oxide, in bulk.

This interim rule also makes
permanent one new option, consisting
of two separate formats, for
electronically submitting a NOA to the
Coast Guard’s National Vessel
Movement Center (NVMC). Finally, this
rule adopts the change the temporary
rule made to the applicability of vessel
security regulations in 33 CFR part 104,
which limited applicability to barges
that are carrying CDC in bulk to those
engaged on international voyages.

B. Additional Changes

This interim rule also contains
editorial revisions and clarifications to
the NOA regulation that are not in the
temporary rule. One of the changes is a
revision to the definition of certain
dangerous cargo which eliminates the
reporting requirement for vessels that
retain only a non-liquid residue of
ammonium nitrate or ammonium nitrate
based fertilizer, in bulk. The second
change is that this rule adds an option
for vessels to submit notices of arrival
electronically. The third change is only
an editorial clarification that has no

substantive effect, clarifying that U.S.
recreational vessels are not subject to
part 160 requirements.

This interim rule defines ammonium
nitrate and ammonium nitrate based
fertilizers, in bulk, to exclude non-
liquid residue of ammonium nitrate and
residue of ammonium nitrate based
fertilizer after discharging saleable
cargo. The definition for “Certain
dangerous cargo residue (CDC residue)”
in § 160.204 now excludes from the
NOA reporting requirements
ammonium nitrate, in bulk, and
ammonium nitrate based fertilizer, in
bulk, remaining after all saleable cargo
is discharged, not exceeding 1,000
pounds in total and not individually
accumulated in quantities exceeding
two cubic feet.

This interim rule updates the
electronic submission options by adding
the new eNOAD Microsoft InfoPath
template as another electronic
submission format. This rule also
permanently adds an optional method,
the Electronic Notice of Arrival and
Departure (eNOAD) system, for
electronically submitting a NOA to the
Coast Guard’s NVMC. On January 31,
2005, the Coast Guard replaced its
electronic NOA (e-NOA) system with
the newer eNOAD system. The new
eNOAD has Microsoft InfoPath as a
third optional electronic format for
submittal. The Coast Guard has worked
with the Bureau of Customs and Border
Protection (CBP) in developing the
eNOAD so that it may be used to meet
both the Coast Guard’s notice of arrival
requirements and CBP’s Sea Advance
Passenger Information System (APIS)
requirements. This will eliminate
duplicative reporting. On April 7, 2005,
CBP published a final rule concerning
the use of eNOAD. 70 FR 17819.

The eNOAD system, available on the
NVMC Web site at http://
www.nvme.uscg.gov, consists of the
following three submission formats:

1. An online web format that can be
used to submit NOA information
directly to the NVMGC;

2. Raw Extensible Markup Language
(XML) formatted documents that
conform to the eNOAD schema,
provided for those interested in creating
their own application. This format
would allow offline data input and
would allow users to draw information
from their existing systems to submit,
via web service, XML formatted data to
comply with NOA requirements; and

3. A new Microsoft InfoPath template,
designed for those wanting to input
NOA data offline (when not connected
to the Internet) for submission later via
their Internet connection or as an e-mail
attachment to the NVMC.

For more information on any of these
formats, please contact the NVMC at
sans@nvmec.uscg.gov or by telephone at
1-800-708-9823 or 304-264—-2502, or
visit the NVMC Web site listed above
and click on “FAQ” or “Downloads.”

The rule clarifies that the notice of
arrival provisions in part 160 do not
apply to U.S. recreational vessels. Based
on queries from industry and local
USCG assets, we have revised the
language to clearly state that part 160
does not apply to U.S. recreational
vessels under 46 U.S.C 4301. However,
this part does apply to foreign
recreational vessels. This change does
not substantively alter the scope of the
applicability in part 160.

Finally, this interim rule also removes
the temporary provisions that are in
parts 104 and 105 that are no longer
needed. The paragraphs being removed
are § 104.115(d), § 104.410(g),
§105.115(c), and § 105.410(g).

VI. Regulatory Analysis

A. Administrative Procedure Act

Implementation of this rule as an
interim rule is based upon the “good
cause” exception found under the
Administrative Procedure Act (APA) at
5 U.S.C. 553(b)(B). Delaying
implementation of this rule to await
public notice and comment is
unnecessary and contrary to the public
interest.

This interim rule adopts changes
made by the temporary rule. There was
a 90-day post-promulgation comment
period for that temporary rule and the
Coast Guard received only four
comments. The Coast Guard considered
those comments when drafting this
interim rule and addressed them above.

In addition to adopting changes
introduced by the temporary rule that
were subject to notice and comment,
this interim rule makes only three
changes: one change relieves a burden,
another clarifies that the rule does not
apply to certain vessels, and the third
offers an additional option for
submitting a notice of arrival. These
changes either have no effect on the
public, or ease a public burden by
relaxing the regulatory requirement or
providing more options in the reporting
requirement. For these reasons, the
Coast Guard finds good cause to publish
this interim rule without first
publishing an NPRM.

Although we have good cause to
publish this rule without prior notice
and comment, we value public
comments. As a result, we are soliciting
public comments on this interim rule
and may revise the final rule in
response to those comments.
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B. Regulatory Evaluation

Executive Order 12866, “Regulatory
Planning and Review,” 58 FR 51735,
October 4, 1993, requires a
determination whether a regulatory
action is “significant”” and therefore
subject to review by the Office of
Management and Budget (OMB) and
subject to the requirements of the
Executive Order. This rule has been
identified as significant under Executive
Order 12866 and has been reviewed by
OMB. A Regulatory Assessment is
available in the docket as indicated
under the “Public Participation and
Request for Comments” section of this
preamble. A summary of the analysis
follows.

As in the temporary rule, the two cost
elements in the interim rule are the
NOA requirements and the vessel and
facility security requirements associated
with the Maritime Transportation
Security Act of 2002 (“MTSA”, Public

Law 107-295, 116 Stat. 2064). Vessels
that transport CDC materials already are
required to submit NOAs to the Coast
Guard. 33 CFR 160.202 and 160.212.
Vessels and facilities that carry and
handle CDC materials are required to
implement security measures to comply
with MTSA regulations (Vessel Security
Plans, 33 CFR part 104; Facility Security
Plans, 33 CFR part 105).

For our analysis of the costs of this
interim rule, we have retained the
estimate from the Regulatory
Assessment conducted for the August
2004 temporary rule of about 9,200
barges that can potentially transport
ammonium nitrate and propylene oxide.
In addition, we retained from the same
Regulatory Assessment an estimate of 50
as the average number of fleeting
facilities that can potentially receive
these two cargoes and the estimate of
approximately 11,400 port calls made
by about 2,220 vessels that can
potentially carry CDC materials.

The initial cost of the interim rule for
the NOA and the security requirements
is approximately $6.8 million (non-
discounted), which covers the
preparation of NOAs, the security
requirements for vessels and facilities,
and the installation, operation and
maintenance of equipment that may be
required to upgrade facility security.
The annual cost of the interim rule for
the NOA and the security requirements
is approximately $4.9 million (non-
discounted).

We estimate the discounted total cost
of the interim rule to vessel owners and
facilities to range from $38.9 million to
$45.1 million (2005-2014, seven percent
and three percent discount rates,
respectively). We estimate that fleeting
facilities will incur approximately 88
percent of the discounted total cost
($34.3 to $39.8 million). Table 1
presents the discounted total cost of the
interim rule by element of compliance.

TABLE 1.—SUMMARY OF DISCOUNTED COSTS OF INTERIM RULE FOR NOA AND FACILITY AND VESSEL SECURITY
REQUIREMENTS (2005-2014, THREE AND SEVEN PERCENT DISCOUNT RATES)

[Cost by Element* ($ Millions)]

Vessels not
Increase previously in | Covered by Vessel Facility Total PV
NOA sub- NOA security security cost of IR
mittals
Seven Percent Discount Rate $0.062 $0.35 $4.1 $34.3 $38.9
Three Percent Discount Rate 0.072 0.41 4.8 39.8 451

*Totals may not sum due to rounding.

As shown in Table 1, using the seven
percent discount rate, we estimate the
cost associated with the increase in
NOA submittals for vessels that only
carry ammonium nitrate or propylene
oxide to be $0.35 million of the total
discounted cost of this interim rule. The
cost associated with the vessel and
facility security requirements is $38.4
million at a seven percent discount rate
($4.1 for vessel security + $34.3 for
facility security). Using three percent as
the discount rate, we estimated the cost
associated with an increase in NOA
submittals for vessels that only carry
ammonium nitrate or propylene oxide
to be $0.41 million, and the cost
associated with the vessel and facility
security requirements is $44.6 million
($4.8 for vessel security + $39.8 for
facility security).

The qualitative benefits in this
interim rule are security-related. By
adding ammonium nitrate and
propylene oxide to the list of CDCs,
society will benefit, as the whereabouts
of these two dangerous cargoes are
tracked and become known.
Furthermore, the revision of the CDC

definition to include ammonium nitrate
and propylene oxide, will provide
relevant information about an
applicable vessel’s cargo and the threat
that cargo may pose.

This interim rule will provide
security standards for fleeting facilities
that handle these two dangerous
cargoes. These security standards will
increase awareness, communication,
and surveillance to reduce the
likelihood of theft and unlawful access
to fleeting facilities that handle these
volatile and dangerous cargoes.

Lastly, this interim rule will allow the
Coast Guard to provide greater
flexibility for NOA submissions by
allowing vessel owners and operators
three additional electronic means of
NOA submittal.

C. Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit

organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000. This
rule does not require a general notice of
proposed rulemaking and, therefore, is
exempt from the requirements of the
Regulatory Flexibility Act. Although
this rule is exempt, we have reviewed
it for potential economic impacts on
small entities.

We expect that this interim rule may
have an economic impact on some small
entities, as defined by the Small
Business Administration. Small entities
affected by this rule fall into two groups:
(1) Those small entities that currently
carry or handle CDCs in addition to
ammonium nitrate and ammonium
nitrate based fertilizers, in bulk, and
propylene oxide, alone or mixed with
ethylene oxide, in bulk; and (2) those
small entities that currently carry or
handle only ammonium nitrate and
ammonium nitrate based fertilizers in
bulk, and propylene oxide, alone or
mixed with ethylene oxide, in bulk.
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Small entities in the first category
currently submit NOAs and comply
with the security measures and
planning requirements. These entities
will have to submit a greater number of
NOAs for the newly covered cargoes.
They may have to revise existing
security plans and change security
measures to cover these cargoes.

Small entities in the second category
were affected for the first time by the
temporary rule and will continue to
comply with NOA requirements in 33
CFR part 160 for shipments of these
cargoes and with the security measures
and planning requirements in 33 CFR
parts 104 and 105.

The Coast Guard is particularly
interested in the impact of this rule on
small entities. If you are a small entity,
we specifically request comments
regarding the economic impact of this
rule on you.

D. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking. If you
think this interim rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please consult
ENS Joseph Azzata, Office of Port
Security Planning and Readiness (G—
MPP), Coast Guard, telephone 202-267—
0069. The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888-734—3247).

E. Collection of Information

This interim rule does not require a
new collection of information (COI) or
change to the two existing OMB-
approved collections, 1625—0100 and
1625-0077. The current approval for
1625-0100 expires on March 31, 2008.
The approval for 1625—-0077 expires July
31, 2008.

F. Executive Order 13132 (Federalism)

This rule will not have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, the Coast Guard certifies
that this rule does not have sufficient
federalism implications to warrant the
preparation of a federalism summary
impact statement.

G. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (UMRA) (2 U.S.C. 1531-1538)
requires Federal agencies to assess the
effects of their discretionary regulatory
actions. In particular, the Act addresses
actions that may result in the
expenditure by a State, local, or tribal
government, in the aggregate, or by the
private sector of $100,000,000 or more
in any one year. UMRA does not require
an assessment in the case of an interim
rule issued without prior notice and
comment. Nevertheless, the Coast Guard
does not expect this interim rule to
result in such an expenditure. We
discuss this interim rule’s effects
elsewhere in this preamble.

H. Taking of Private Property

This interim rule will not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

I Civil Justice Reform

This interim rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

J. Protection of Children

We have analyzed this interim rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This interim rule is not an
economically significant rule and does
not create an environmental risk to
health or risk to safety that might
disproportionately affect children.

K. Indian Tribal Governments

This interim rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian

tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

L. Energy Effects

We have analyzed this interim rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that Order.
Although it is a “significant regulatory
action” under Executive Order 12866, it
is not likely to have a significant
adverse effect on the supply,
distribution, or use of energy. The
Administrator of the Office of
Information and Regulatory Affairs has
not designated it as a significant energy
action. Therefore, it does not require a
Statement of Energy Effects under
Executive Order 13211.

M. Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This interim rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

N. Environment

We have analyzed this interim rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, we
believe that this rule should be
categorically excluded, under figure 2—
1, paragraphs (34)(a) and (d), of the
Instruction from further environmental
documentation. An ‘“Environmental
Analysis Check List” and a ““Categorical
Exclusion Determination” is available in
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the docket where indicated under
ADDRESSES.

List of Subjects
33 CFR Part 104

Maritime security, Reporting and
recordkeeping requirements, Security
measures, Vessels.

33 CFR Part 105

Maritime security, Reporting and
recordkeeping requirements, Security
measures.

33 CFR Part 160

Administrative practice and
procedure; Harbors; Hazardous
materials transportation; Marine safety;
Navigation (water); Reporting and
recordkeeping requirements; Vessels;
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR parts 104, 105, and 160 as follows:

PART 104—MARITIME SECURITY:
VESSELS

m 1. The authority citation for part 104
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.

Chapter 701; 50 U.S.C. 191; 33 CFR 1.05-1,
6.04-11, 6.14, 6.16, and 6.19; Department of
Homeland Security Delegation No. 0170.1.
m 2.In § 104.105, remove temporary
paragraph (a)(12); reinstate temporarily
suspended paragraph (a)(9); and revise
paragraph (a)(9) to read as follows:
§104.105 Applicability.

(a) I

(9) Barge carrying certain dangerous
cargo in bulk or barge that is subject to

46 CFR Chapter I, subchapter I, that is

engaged on an international voyage.
* * * * *

§104.115 [Amended]

m 3.In § 104.115, remove temporary
paragraph (d).

§104.410 [Amended]

m 4.In §104.410, remove temporary
paragraph (g).

PART 105—MARITIME SECURITY:
FACILITIES

m 5. The authority citation for part 105
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.

70103; 50 U.S.C. 191; 33 CFR 1.05-1, 6.04—
11, 6.14, 6.16, and 6.19; Department of
Homeland Security Delegation No. 0170.1.

§105.115 [Amended]

m 6.In §105.115, remove temporary
paragraph (c).

§105.410 [Amended]

m 7.In § 105.410, remove temporary
paragraph (g).

PART 160—PORTS AND WATERWAYS
SAFETY-GENERAL

m 8. The authority citation for part 160
is revised to read as follows:

Authority: 33 U.S.C. 1223, 1231; 46 U.S.C.
Chapter 701; Department of Homeland
Security Delegation No. 0170.1. Subpart C is
also issued under the authority of 33 U.S.C.
1225 and 46 U.S.C. 3715.

m 9.In § 160.202, revise paragraph (b) to
read as follows:

§160.202 Applicability.
* * * * *

(b) This subpart does not apply to
U.S. recreational vessels under 46
U.S.C. 4301 et seq., but does apply to

foreign recreational vessels.
* * * * *

m 10.In § 160.204, in the definition for
“Certain dangerous cargo (CDC)”,
remove temporary paragraphs (9) and
(10); in the definition for “Certain
dangerous cargo (CDC)”, add new
paragraphs (8)(ix) and (9); and add a
new definition for “‘Certain dangerous
cargo residue (CDC residue)” in
alphabetical order to read as follows:

§160.204 Definitions.

* * * * *

Certain dangerous cargo (CDC)

(8) The following bulk liquids:

(ix) Propylene oxide, alone or mixed
with ethylene oxide.

(9) The following bulk solids:

(i) Ammonium nitrate listed as a
Division 5.1 (oxidizing) material in 49
CFR 172.101 that is not certain
dangerous cargo residue (CDC residue).

(i) Ammonium nitrate based fertilizer
listed as a Division 5.1 (oxidizing)
material in 49 CFR 172.101 that is not
CDC residue.

Certain dangerous cargo residue (CDC
residue) means ammonium nitrate in
bulk or ammonium nitrate based
fertilizer in bulk remaining after all
saleable cargo is discharged, not
exceeding 1,000 pounds in total and not
individually accumulated in quantities
exceeding two cubic feet.

* * * * *

m 11.In §160.210, remove temporary
paragraph (e), reinstate temporarily
suspended paragraph (a) and revise
paragraph (a) to read as follows:

§160.210 Methods for submitting an NOA.

(a) Submission to the National Vessel
Movement Center (NVMC). Except as

provided in paragraphs (b) and (c) of
this section, vessels must submit NOA
information required by § 160.206
(entries 1 through 9 in Table 160.206) to
the NVMC, United States Coast Guard,
408 Coast Guard Drive, Kearneysville,
WYV 25430, by:

(1) Electronic submission via the
electronic Notice of Arrival and
Departure (eNOAD) and consisting of
the following three formats:

(i) A Web site that can be used to
submit NOA information directly to the
NVMC, accessible from the NVMC web
site at http://www.nvimc.uscg.gov;

(ii) Electronic submission of
Extensible Markup Language (XML)
formatted documents via web service;

(iii) Electronic submission via
Microsoft InfoPath; contact the NVMC at
sans@nvmec.uscg.gov or by telephone at
1-800-708-9823 or 304—264—2502 for
more information;

(2) E-mail at sans@nvmec.uscg.gov.
Workbook available at http://
WWW.NVIIC.USCE.ZOV;

(3) Fax at 1-800-547—8724 or 304—
264—2684. Workbook available at http://
WWW.NVIIC.USCE.gov; Or,

(4) Telephone at 1-800-708-9823 or
304—-264—-2502.

* * * * *

Dated: December 8, 2005.
Thomas H. Collins,
Admiral, U.S. Coast Guard, Commandant.
[FR Doc. 05-24126 Filed 12—15-05; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Parts 151 and 153

46 CFR Part 4
[USCG—-2000-6927]
RIN 1625-AA04 (Formerly RIN 2115-AD98)

Reporting Marine Casualties

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is amending
its regulations governing marine
casualty reporting requirements by
adding “significant harm to the
environment” as a reportable marine
casualty, and by requiring certain
foreign flag vessels, such as oil tankers,
to report marine casualties that occur in
waters subject to U.S. jurisdiction, but
beyond U.S. navigable waters, when
those casualties involve material
damage affecting the seaworthiness or
efficiency of the vessel, or significant
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harm to the environment. These changes
are required by the Oil Pollution Act of
1990.

DATES: This final rule is effective
January 17, 2006.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG—2000-6927 and are
available for inspection or copying at
the Docket Management Facility, U.S.
Department of Transportation, room PL—
401, 400 Seventh Street, SW.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. You may also find this
docket on the Internet at http://
dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: For
questions on this rule, call Lieutenant
Commander Kelly Post, Project
Manager, Office of Investigation and
Analysis (G-MOA), Coast Guard,
telephone 202-267-1418. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-493—
0402.

SUPPLEMENTARY INFORMATION:

Background and Purpose

Pursuant to 46 U.S.C. 6101 and Coast
Guard regulations, U.S. vessel owners
are required to report marine casualties
to the Coast Guard. Initially there were
four categories of marine casualties that
required reporting to the Coast Guard:
(1) Death of an individual, (2) serious
injury to an individual, (3) material loss
of property, and (4) material damage
affecting the seaworthiness of the vessel.
Section 4106 of the Oil Pollution Act of
1990, Public Law 101-380 (OPA 90),
amended 46 U.S.C. 6101 to add
“significant harm to the environment”
to the list of reportable marine
casualties. Additionally, section 4106
extended the requirements for reporting
a marine casualty involving “material
damage affecting the seaworthiness or
efficiency of the vessel”” or “significant
harm to the environment” to any
foreign-flag vessel “constructed or
adapted to carry, or that carries, oil in
bulk as cargo or cargo residue” and
operating beyond U.S. navigable waters,
but within waters subject to the
jurisdiction of the United States
(principally, the U.S. Exclusive
Economic Zone, or EEZ).

The Coast Guard held a public
meeting on January 20, 1995, to solicit
public comments regarding the
requirements of OPA 90. See 59 FR
65522 (December 20, 1994).
Subsequently, the Coast Guard
published a notice of proposed

rulemaking (NPRM) on November 2,
2000 (65 FR 65808) to solicit comments
on amendments to Coast Guard
regulations to implement the
requirements of OPA 90. The Coast
Guard also published a supplemental
notice of proposed rulemaking (SNPRM)
on July 12, 2001 (66 FR 36530) to solicit
comments on federalism issues raised
by commenters on the NPRM.

This rule amends Coast Guard
regulations as necessary to finalize
implementation of the requirements of
section 4106 of OPA 90.

Discussion of Comments and Changes

The Coast Guard received 25 letters
commenting on the NPRM. Nine letters
commented on the Federalism analysis
set forth in the NPRM. The comments
relating to the Federalism analysis of the
NPRM have been discussed in the
SNPRM and therefore will not be
discussed again in this final rule.

General: Nine commenters expressed
general support for the NPRM. One
commenter said the basic premise that
vessels be subject to reporting
requirements for incidents through all
navigable waters, including the EEZ, is
commendable and should improve the
government’s ability to respond to
incidents, and further our
understanding of vessel navigation
safety. Another commenter
“applauded” our regulation of foreign
tank vessels operating within U.S.
jurisdiction because such regulation
would level the playing field for U.S.
marine interests. Five other commenters
said foreign vessels plying U.S. waters
should have to comply with all the same
notification requirements as U.S.-flag
vessels.

Ballast water: One commenter asked
the Coast Guard to revise the proposed
text of 33 CFR 151.15(c)(1) by adding
the statement that ‘‘this provision does
not require reporting of normal or
emergency discharges of ballast water
during shipping operations.” The
commenter said such discharges are
already covered by 33 CFR part 151,
subpart D, and are not normally
considered marine casualties. We agree
with the commenter that ballast water
discharges normally do not constitute
marine casualties. However, because
nothing in 33 CFR 151.15 amends 33
CFR part 151, subpart D, we see no need
to add the requested language.

Industry costs: One commenter said
that our estimated burden of response
(one hour per form) is not realistic,
particularly when the number of people
involved in confecting and
administering the report form is
considered. The estimate of the
paperwork burden is an average of the

time and resources likely needed to
complete and process report forms
currently used by industry to collect
information about a wide range of
casualties with various impacts. In some
cases, the form will take longer to
complete and involve more than one
person, particularly for casualties with
extensive impacts. In other cases, it will
take less time and involve only one
person, particularly for casualties with
small or no impacts.

One commenter said that neither the
NPRM’s discussion of costs generally,
nor of small entity costs in particular,
addressed the implied new reporting
mandates of 46 CFR 4.03—1(b). Title 46
CFR 4.03-1 does not establish new
reporting mandates; rather reporting
requirements are provided in 46 CFR
4.05. The NPRM proposed new
reporting requirements for occurrences
involving significant harm to the
environment and material damage to
foreign tank vessels operating within the
EEZ. The NPRM describes the total
industry cost and the impact on small
entities as the increase in paperwork
burden due to the proposed new
reporting requirements.

Duplicative reporting: Eleven
commenters remarked on what they
considered to be duplicative reporting
requirements in the NPRM. One
commenter saw our proposal as adding
to the paperwork burden affecting U.S.
waters generally and the Mississippi
River system in particular. Four said
that submission of casualty reports is a
process that needs to be simplified and
streamlined, and that our proposal goes
in the wrong direction. Two said they
had been advised of Coast Guard plans
to initiate a rulemaking to reduce the
number of written reports required,
while a third said that a comprehensive
approach to reforming marine casualty
reporting standards is long overdue and
that tacking additional requirements
onto an antiquated reporting regimen
distracts the Coast Guard and
responsible industry members from
efficiently exchanging information
needed to protect the marine
environment. All three of these
commenters asked us to move quickly
with these reform efforts. We consider
the streamlining of the marine casualty
reporting process to be a continuing
project that exceeds the scope of the
present rulemaking. We disagree that
the present rulemaking goes in the
wrong direction. Instead, this final rule
extends well-established procedures for
reporting marine casualties to events
involving significant harm to the
environment, in line with statutory
requirements.
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Four commenters said that Coast
Guard pollution investigators already
record comprehensive amounts of
information when executing their
response and investigation
responsibilities, and asked what
possible benefit the Coast Guard could
derive from having the responsible party
give this information again via a “one
size fits all” marine casualty report form
like Form CG—2692. We believe the
public, the Coast Guard, and the
responsible party all benefit from the
marine casualty report. The report gives
the marine industry a nationally
consistent tool for describing an
incident accurately and quickly, and in
the responsible party’s own words. The
report is an important and unique
component of the investigative file, not
a redundancy.

One commenter was concerned that
by creating dual reporting and
investigative requirements for oil spills
under both 33 CFR 151.15 and 153.203
and 46 CFR part 4, we have set up a
situation where operators may comply
with one of the reporting requirements
but not the other, exposing themselves
to potential civil penalties. This
commenter said we should put the
reporting requirements in one section or
another, but not in both. We have
embedded cross-references in 33 CFR
151.15(g), 33 CFR 153.203, and 46 CFR
4.05—1(c). Notification reports made
under 33 CFR 151.15 and 153.203 will
satisfy the reporting requirements in 46
CFR 4.05. However, reports made under
46 CFR 4.05 will not satisfy the
notification requirements in 33 CFR
151.15 and 153.203, but, if a discharge
is reported to us under 46 CFR 4.05, we
will notify the party of its reporting
responsibilities under 33 CFR 151.15
and 153.203.

One commenter asked us to revise 46
CFR 4.05-1(c) by inserting “and the
written requirements specified in 46
CFR 4.05-10" after “immediate
notification requirement of this
section,” and by adding “and does not
involve any other marine casualty as
defined in 46 CFR 4.03-1.” The
commenter said these changes would
more clearly state the intent of the
regulation and would eliminate the
possibility of redundant initial verbal
notification and the unnecessary
submission of Form CG-2692. We agree
with the commenter that paragraph (c)
should apply only if the marine casualty
exclusively involves significant harm to
the environment, and we have revised
paragraph (c) accordingly. We do not
agree that a report made under 33 CFR
153.203, 40 CFR 117.21, or 40 CFR
302.6 should satisfy 46 CFR 4.05-10 as
well as 4.05-1, because 46 CFR 4.05—

10(a) provides for a situation in which
immediate notice is given under § 4.05—
1, but complete information for the
marine casualty report (and its addenda)
is not available until later. We want to
preserve that two-tiered approach. The
existing language of 46 CFR 4.05-10(b)
states that, if filed without delay after
the occurrence of the marine casualty,
the report required by 46 CFR 4.05-10
also suffices as the immediate
notification required by 46 CFR 4.05-1.

Existing authority: Two commenters
said the Coast Guard already has
authority allowing us to require
immediate notification of incidents that
could threaten the environment. One
commenter said that 33 U.S.C. 1321
(b)(5) and (d)(2)(D) provide the Coast
Guard with that authority and therefore
we do not need to adopt a new rule that
raises federalism issues. The other said
that OPA 90 does not mandate a
redundant, unnecessary, and
speculative requirement that overlaps
with existing reporting requirements
contained in 46 CFR 4.05-1, 49 CFR
176.48, 33 CFR 151.26, 33 CFR 153.203,
and 33 CFR 155.1040. We addressed the
federalism issues raised by the first
commenter in our SNPRM. With respect
to 33 U.S.C. 1321, while it does contain
requirements similar to those contained
in OPA 90 (explaining the overlap with
existing regulations noted by the second
commenter), this section does not apply
to foreign vessels that operate in “waters
under U.S. jurisdiction” that are not
“navigable waters of the United States.”
OPA 90 extends coverage to such
vessels.

Great Lakes and internal waters: One
commenter asked the Coast Guard to
address two questions. First, is a vessel
that generally operates on the ocean, but
occasionally operates in the Great Lakes
or U.S. internal waters, subject to 33
CFR 151.15 on those occasions? Second,
is a vessel operating under a foreign
authority subject to 33 CFR 151.15 when
it operates in the Great Lakes
(presumably on the U.S. side of the
international boundary) or in U.S.
internal waters? We consider the answer
to be “yes” in both cases, provided the
vessel is not specifically exempted by
33 CFR 151.09(b).

Highways: Two commenters
compared the regulation of marine
commerce with highway regulations,
saying it seems odd that the “most
environmentally friendly”
transportation system is held under
microscopic examination while
highway runoff from land based
transportation is not. The Coast Guard
notes that these comments are outside of
the scope of the present rulemaking and
beyond the jurisdiction of the Coast

Guard’s authority. We consider the
required report on marine casualties to
be essential to the Coast Guard’s
performance of its statutory duties for
the protection of marine safety and the
environment.

Inconsistent application: Four
commenters complained that
inconsistencies among Coast Guard
officials in applying the reporting
criteria are rampant. These comments
are beyond the scope of this rulemaking;
however, you can address comments or
complaints about how reporting criteria
are applied to United States Coast Guard
Headquarters (G-MOA), 2100 Second
Street, SW., Washington, DC 20593 or
by e-mail at fldr-G-
MOA@comdt.uscg.mil.

Procedure: One commenter said our
proposed changes to 46 CFR 4.03-1(b)
added or changed reporting
requirements that were not identified in
the original meeting notice or in the
NPRM, and that were not justified by
any discussion of need, goals, or
alternatives considered. No reporting
requirements were proposed in 46 CFR
4.03—1(b); the new proposed reporting
requirements in 46 CFR 4.05 were
discussed fully in the NPRM preamble.
The NPRM proposed only one
substantive change to 46 CFR 4.03-1(b):
the addition of paragraph (b)(1)(xii),
which adds any incident involving
significant harm to the environment.
That change also was amply discussed
in the NPRM preamble. We also rewrote
the section and changed some of the
illustrations of events that would
constitute a marine casualty or accident,
but neither in the former 46 CFR 4.03—
1 nor in the new version are these
illustrations intended to limit the
definition of a marine casualty or
accident. It is true that former section
4.03-1 defined a marine casualty or
accident to “mean any casualty or
accident involving any vessel * * *”
while the new version says that the term
“applies to events caused by or
involving a vessel” * * * However,
dictionary definitions of “involving”
include “to have an effect on,” so we do
not think there is, and did not intend
there to be, any substantive difference
between the two versions of section
4.03-1 on this count. See Merriam-
Webster Online, http://www.m-w.com,
last checked on Aug. 19, 2005.

Recreational boaters: Two
commenters complained that the
regulatory burden imposed on industry
by rulemakings like this one is not
imposed on recreational boaters who,
according to the commenters, do not
need to be licensed, do not understand
the rules of the road, and have nothing
to lose from noncompliance with
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standards that apply to industry. The
present rulemaking applies only to
vessels covered by 33 CFR parts 151 and
153, and 46 CFR part 4. To the extent
those parts do not apply to recreational
boaters, those boaters remain subject to
other Federal and State statutory and
regulatory controls, including the
casualty and accident reporting
provisions of 33 CFR part 173.

Requiring other casualties: One
commenter said we should amend the
rule so that a written report is not
required for any actual or potential
discharge that does not involve some
other marine casualty required to be
reported under 46 CFR 4.05-1. We
decline to adopt this recommendation
because we think it would weaken the
apparent intent of OPA 90 to equate
“significant harm to the environment”
with the other marine casualties listed
in 46 U.S.C. 6101(a). In our view, the
statute requires a report to be filed when
any one of the listed casualties occurs.
The requirement is not conditioned
upon the presence of multiple events or
aggravating factors.

Significant harm: Eight commenters
asked for or suggested clarification on
the meaning of “significant harm to the
environment.” Five said that the
Environmental Protection Agency’s
definition of significant harm (40 CFR
110.3) is neither reasonable nor
appropriate for marine casualty
considerations. These five said it is
unreasonable that sheen coming from a
properly greased but broken rudder
stock would meet our proposed
definition, as would an eyedropper
discharge of diesel fuel or a drop of oil
from a $20 hydraulic steering hose
rupture, or any small amount of oil from
a commercial source, but that the
release of 4,999 lbs. of ammonium
sulfate would not meet the definition.
We believe 46 CFR 4.03-65 adequately
and appropriately defines significant
harm to the environment by referencing
40 CFR 110.3 and other existing
regulations. The significance of an
environmental marine casualty is not
necessarily a function of the quantities
discharged or of the reasons for the
discharge. Information about the causes
of a discharge, or measures taken to
prevent or abate the discharge, can be
given in the marine casualty report
itself. Whether discharge of small
amounts of ammonium sulfate should
also constitute an environmental marine
casualty is beyond the scope of this
rulemaking.

Three commenters said the NPRM
was directly inconsistent with recent
Coast Guard initiatives to better align
marine casualty investigation and
reporting procedures with legitimate

marine safety goals and with a Coast
Guard policy against investigating
minor incidents where reports provide
little or no useful information for
improving marine safety. We see no
inconsistency. This rule aligns existing
regulations with OPA 90’s inclusion of
significant harm to the environment in
the list of reportable marine casualties
under 46 U.S.C. 6101(a). This rule does
not alter the Coast Guard’s processing of
marine casualty reports or our
procedures for determining which
reported marine casualties will be
investigated.

One commenter said it will report all
discharges or probable discharges, but
that to require written reports for minor
matters will be counterproductive to
practical considerations and will not
result in any meaningful protection of
the environment. It may be that not all
marine casualty reports will result in
meaningful safety improvements, but
reporting requirements are well
established and help insure the timely
availability of information that may
prove critical, either to immediate
response efforts or to longer term marine
safety programs. This final rule simply
extends those established requirements
to environmental marine casualties.

One commenter said the Coast Guard
should align the definition of
“significant harm to the environment”
with our existing definition of a major
oil spill or chemical release, in lieu of
any violation of the Clean Water Act.
We note that amended 46 CFR 4.03-65
is aligned with several existing
definitions of prohibited discharge. The
amended regulation refers to the
definition of harmful oil discharges in
40 CFR 110.3, to rules for determining
reportable quantities of hazardous
substances in 40 CFR part 117, to oil
discharge limitations in 33 CFR 151.10
and 33 CFR 151.13, and to noxious
liquid substance discharge limitations
in 46 CFR 153.1126 and 153.1128.

One commenter suggested amending
proposed 33 CFR 151.15(c)(1) by
inserting ““as set forth in 40 CFR 110.3”
after “[a] discharge of oil,” and by
inserting “in quantities equal to or
exceeding, in any 24-hour period, the
reportable quantity determined in 40
CFR part 117” after “hazardous
substances.” Reports under
§151.15(c)(1) are required only when a
discharge results from damage to the
vessel (or its equipment), or from efforts
to secure vessel safety or save a life at
sea. The Coast Guard understands that
under such emergency conditions,
which may pose an imminent risk to
vessel safety and human life, vessel
personnel may be unable to devote their
primary attention to avoidance or

mitigation of environmental damage.
However, precisely because these
circumstances can give way to
unintended environmental
consequences, we think it is important
to require reports even though the
discharge may not rise to the levels
specified in 40 CFR 110.3 or 40 CFR
part 117.

Regulatory Evaluation

Executive Order 12866, ‘Regulatory
Planning and Review”, 58 FR 51735,
October 4, 1993, requires a
determination whether a regulatory
action is “significant”” and therefore
subject to review by the Office of
Management and Budget (OMB) and
subject to the requirements of the
Executive Order. This final rule is
considered to be a “‘significant
regulatory action” under Executive
Order 12866. Accordingly, this final
rule has been reviewed by OMB.

The following is a discussion of the
expected costs and benefits of the rule.

Costs

We estimate that the rule imposes an
additional 1,570 hours per year of
annual paperwork requirements on the
domestic industry. These paperwork
requirements are further discussed
under the collection-of-information
section. Assuming one hour of staff time
has a value of $45, an additional 1,570
hours equates to an aggregate domestic
industry cost of $70,650 per year.
Additionally, this rule will require an
estimated 186 hours of annual
paperwork requirements on foreign
industry equating to $8,370. The total
cost to industry, domestic and foreign,
is estimated to be $79,020 annually for
a total of 1,756 hours per year.

Benefits

The measures in this rule are
mandated by OPA 90. The primary
benefit of this rule is the establishment
of standardized reporting requirements
that address the Coast Guard’s need to
track and investigate events that cause
“significant harm to the environment.”

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.



Federal Register/Vol. 70, No. 241/Friday, December 16, 2005/Rules and Regulations

74673

The estimated annual impact to U.S.
industry of this rule is $70,650. The
measures included in this proposed rule
are mandated by OPA 90. Small entities
involved in “‘significant harm to the
environment” incidents will be required
to prepare a form which will take
approximately one hour of staff time to
complete. One hour of staff time is
valued at $45. Therefore, the cost per
incident of this rule is $45. If a small
entity is not involved in a “significant
harm to the environment” incident, this
rule will have zero cost.

Therefore, the Coast Guard certifies
under 5 U.S.C. 605(b) that this final rule
will not have a significant economic
impact on a substantial number of small
entities.

Assistance for Small Entities

Under § 213(a) of the Small Business
Regulatory Enforcement Fairness Act of
1996 (Pub. L. 104-121), the Coast Guard
wants to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
The NPRM provided small businesses,
organizations or governmental
jurisdictions a Coast Guard contact to
ask questions concerning this rule’s
provisions or options for compliance.
We received no public comments in
response to the NPRM regarding any
impact on small entities. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please consult Lieutenant
Commander Kelly Post, Project
Manager, Office of Investigation and
Analysis (G-MOA), Coast Guard,
telephone 202-267-1418. The Coast
Guard will not retaliate against small
entities that question or complain about
this rule or any policy or action of the
Coast Guard.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule calls for a collection of
information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520). As defined in 5 CFR 1320.3(c),

“collection of information” comprises
reporting, recordkeeping, monitoring,
posting, labeling, and other similar
actions. The title and description of the
information collections, a description of
those who must collect the information,
and an estimate of the total annual
burden follow. The estimate covers the
time for reviewing instructions,
searching existing sources of data,
gathering and maintaining the data
needed, and completing and reviewing
the collection.

This rule modifies an existing OMB-
approved collection 1625-0001. A
summary of the revised collection
follows.

OMB Control Number: 1625-0001
[formerly 2115-0003].

Title: Marine Casualty Information &
Periodic Chemical Drug and Alcohol
Testing of Commercial Vessel
Personnel.

Summary of the Collection of
Information: The Marine Casualty
Information portion of this Collection of
Information requires foreign-flag tank
vessels operating in the U.S. EEZ to
report a marine casualty involving
either “significant harm to the
environment’” or material damage
affecting the seaworthiness or efficiency
of a vessel. This collection also requires
U.S.-flag vessels operating anywhere to
report a marine casualty involving
“significant harm to the environment”.

Need for Information: To help the
Coast Guard track and investigate
marine casualties that may result in
significant harm to the environment,
and lessen the effects by requiring
timely notification needed to ensure a
timely and appropriate pollution
response clean-up.

Proposed Use of Information: Assist
the Coast Guard’s efforts to track and
help determine the level of investigation
needed for reportable marine casualties
that may result in significant harm to
the environment.

Description of the Respondents: All
U.S.-flag vessel operators anywhere, or
foreign-flag vessels in the navigable
waters of the U.S., involved in a marine
casualty involving an actual or probable
discharge of oil, hazardous substances,
marine pollutants, or noxious liquid
substances, as well as foreign-flag tank
vessels operating within the EEZ that
are involved in a marine casualty
resulting in either material damage
affecting the seaworthiness or efficiency
of the vessel or “significant harm to the
environment”” within the EEZ.

Number of Respondents: The total
number of casualty events used to
determine the change in annual
paperwork requirements for this rule for
both U.S.-flag vessels and foreign-flag

tank vessels is 1,756. This number
represents the 5-year average of U.S.
flag-vessels pollution events (1,570)
during the years 1993 through 1997 plus
the 5-year average of marine casualty
events for foreign-flag tank vessels
operating in U.S. navigable waters,
including the EEZ, of 186 events. The
information was retrieved from the U.S.
Coast Guard Marine Safety Management
System Data Base. The existing OMB-
approved number of respondents is
33,189. This rule will increase the
number by 1,756. With this rule’s
submission we are also taking into
account a program change of removing
the Management Information System
(MIS) respondents of 830 (See Chemical
Testing final rule; USCG 2003-16414;
February 11, 2004; 69 FR 6575). The
total number of respondents is 34,115.

Frequency of Response: This rule will
change existing reporting requirements
by adding reports of “significant harm
to the environment” incidents involving
U.S.-flag vessels or marine casualty
incidents involving foreign-flag tank
vessels involved in a marine casualty
resulting in material damage affecting
the seaworthiness of the vessel or
significant harm to the environment in
waters subject to the jurisdiction of the
U.S. including the EEZ. The existing
OMB-approved number of responses is
181,089. This rule will increase the
number by 1,756. With this rule’s
submission we are also taking into
account a program change of removing
the MIS responses of 830. The total
number of responses is 182,015.

Burden of Response: Approximately
one hour per form.

Estimated Total Annual Burden: The
existing OMB-approved annual burden
is 19,195 hours. This rule will increase
the number by 1,756 hours. With this
rule’s submission we are also taking into
account a program change of removing
the MIS annual burden of 2,075 hours.
The total annual burden is 18,876 hours.

As required by the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)), we have submitted a copy of
this rule to the Office of Management
and Budget (OMB) for its review of the
collection of information. OMB has
approved the collection. The section
numbers are 33 CFR 151.15, 153.203
and 46 CFR 4.05-1. The corresponding
approval number from OMB is OMB
Control Number 1625-0001 [formerly
2115-0003].

You are not required to respond to a
collection of information unless it
displays a currently valid OMB control
number.
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Federalism

A rule has implications for federalism
under Executive Order 13132 if the rule
has a substantial direct effect on State or
local governments and would either
preempt State law or impose a
substantial direct cost of compliance on
them. The law is well settled that States
may not regulate in categories reserved
for regulation by the Coast Guard. The
law also is well settled that all of the
categories covered in 46 U.S.C. 3306,
3703, 6101, 7101 and 8101 (design,
construction, alteration, repair,
maintenance, operation, equipping,
personnel certification, manning and
the reporting of marine casualties on
vessels), and any other category in
which Congress intended the Coast
Guard to be the sole source of a vessel’s
obligations, are within the field
foreclosed from regulation by the States.
See United States v. Locke and
Intertanko v. Locke, 529 U.S. 89, 120
S.Ct. 1135 (2000)). This final rule
concerns the reporting of marine
casualties, including the reporting of
casualties causing significant harm to
the marine environment. Because States
may not regulate within this category,
preemption under Executive Order
13132 is not an issue.

However, the determination that
States are precluded from regulating in
the category of marine casualty
reporting does not impact the ability of
a State to require reports of the
discharge, or the substantial threat of a
discharge of oil. Pursuant to Section
1018 of OPA 90, States retain their
rights to impose additional
requirements regarding reports of the
discharge or substantial threat of a
discharge of oil for the purpose of
responding to the discharge or
substantial threat of a discharge and
instituting liability and compensation
proceedings, providing those
requirements do not touch on
preempted categories described in the
Locke decision. Therefore, present and
future State discharge reporting
requirements that do not touch on the
preemptive marine casualty reporting
category are unaffected by the Locke
decision and this rule, so in that regard,
this rule likewise has no implications
for federalism.

Unfunded Mandates Reform Act

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA),
2 U.S.C. 1531-1538, requires Federal
agencies to prepare a written assessment
of the costs, benefits and other effects of
proposed or final rules that include a
Federal mandate likely to result in the
expenditure by State, local or tribal

governments, in the aggregate, or by the
private sector of more than $100 million
in any one year (adjusted for inflation
with 1995 base year). Before
promulgating a rule for which a written
statement is needed, section 205 of
UMRA requires an agency to identify
and consider a reasonable number of
regulatory alternatives and adopt the
least costly, most cost-effective, or least
burdensome option that achieves the
objective of the rule. Section 205 allows
an agency to adopt an alternative, other
than the least costly, most cost-effective,
or least burdensome option if the agency
publishes an explanation with the final
rule.

This final rule will not result in the
expenditure by State, local or tribal
governments, in the aggregate, or by the
private sector of more than $100 million
in any one year. Therefore, the Coast
Guard has not prepared a written
assessment under UMRA.

Taking of Private Property

This final rule will not effect a taking
of private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this final rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This final rule is not an
economically significant rule and does
not concern an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This final rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this final rule
under Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,

Distribution, or Use. We have
determined that this final rule is not a
“significant energy action” under that
Order. Although this final rule is a
“significant regulatory action” under
Executive Order 12866, the rule only
affects the issuance of credentials to
merchant mariners and therefore is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated this final rule as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through OMB, with
an explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This final rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We considered the environmental
impact of this final rule and concluded
that, under figure 2—1, paragraph (34)(a),
of Commandant Instruction M16475.1D,
this final rule is categorically excluded
from further environmental
documentation. This rule will add a
requirement to report marine casualties
involving “significant harm to the
environment” and for foreign flag tank
vessels operating in waters subject to
U.S. jurisdiction but beyond U.S.
navigable waters to report material
damage affecting the seaworthiness or
efficiency of the vessel. A “Categorical
Exclusion Determination” is available in
the docket where indicated under
ADDRESSES.

List of Subjects
33 CFR Part 151

Administrative practice and
procedure, Oil pollution, Penalties,
Reporting and recordkeeping
requirements, Water pollution control.
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33 CFR Part 153

Hazardous substances, Oil pollution,
Reporting and recordkeeping
requirements, Water pollution control.

46 CFR Part 4

Administrative practice and
procedure, Drug testing, Investigations,
Marine safety, National Transportation
Safety Board, Nuclear vessels, Radiation
protection, Reporting and recordkeeping
requirements, Safety, Transportation.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR parts 151 and 153, and 46 CFR part
4 as follows:

Title 33—Navigation and Navigable
Waters

PART 151—VESSELS CARRYING OIL,
NOXIOUS LIQUID SUBSTANCES,
GARBAGE, MUNICIPAL OR
COMMERCIAL WASTE, AND BALLAST
WATER

m 1. Revise the authority citation for
subpart A of part 151 to read as follows:

Authority: 33 U.S.C. 1321, 1903, 1908; 46
U.S.C. 6101; Pub. L. 104-227 (110 Stat.
3034); E.O. 12777, 3 CFR, 1991 Comp. p. 351;
Department of Homeland Security Delegation
No. 170.1.

m 2.In §151.05, add the definition of
“marine pollutant”, in alphabetical
order, to read as follows:

§151.05 Definitions.
* * * * *

Marine pollutant means a harmful
substance in packaged form, as it
appears in Appendix B of 49 CFR
172.101.

* * * * *

m 3. Revise § 151.15 to read as follows:

§151.15 Reporting requirements.

(a) The master, person in charge,
owner, charterer, manager, or operator
of a vessel involved in any incident
described in paragraph (c) of this
section must report the particulars of
the incident without delay to the fullest
extent possible under the provisions of
this section.

(b) If a vessel involved in an incident
is abandoned, or if a report from that
vessel is incomplete or unattainable, the
owner, charterer, manager, operator, or
their agent must assume the obligations
placed upon the master or other person
having charge of the vessel under
provisions of this section.

(c) The report must be made
whenever an incident involves—

(1) A discharge of oil, hazardous
substances, marine pollutants, or
noxious liquid substances (NLS)
resulting from damage to the vessel or

its equipment, or for the purpose of
securing the safety of a vessel or saving
a life at sea;

(2) A discharge of oil in excess of the
quantities or instantaneous rate
permitted in §§151.10 or 151.13 of this
chapter, or NLS in bulk, in 46 CFR
153.1126 or 153.1128, during the
operation of the vessel;

(3) A discharge of marine pollutants
in packaged form; or

(4) A probable discharge resulting
from damage to the vessel or its
equipment. The factors you must
consider to determine whether a
discharge is probable include, but are
not limited to—

(i) Ship location and proximity to
land or other navigational hazards;

(ii) Weather;

(iii) Tide current;

(iv) Sea state;

(v) Traffic density;

(vi) The nature of damage to the
vessel; and

(vii) Failure or breakdown aboard the
vessel of its machinery or equipment.
Such damage may be caused by
collision, grounding, fire, explosion,
structural failure, flooding or cargo
shifting or a failure or breakdown of
steering gear, propulsion, electrical
generating system or essential shipboard
navigational aids.

(d) Each report must be made by radio
whenever possible, or by the fastest
telecommunications channels available
with the highest possible priority at the
time the report is made to—

(1) The appropriate officer or agency
of the government of the country in
whose waters the incident occurs; and

(2) The nearest Captain of the Port
(COTP) or the National Response Center
(NRC), toll free number 800-424—-8802
(in Washington, DC, metropolitan area,
202—-267-2675), fax number 202—479—
7165, telex number 892427 for incidents
involving U.S. vessels in any body of
water; or incidents involving foreign
flag vessels in the navigable waters of
the United States; or incidents involving
foreign-flag tank vessels within waters
subject to the jurisdiction of the United
States, including the Exclusive
Economic Zone (EEZ).

(e) Each report must contain—

(1) The identity of the ship;

(2) The type of harmful substance
involved;

(3) The time and date of the incident;

(4) The geographic position of the
vessel when the incident occurred;

(5) The wind and the sea condition
prevailing at the time of the incident;

(6) Relevant details respecting the
condition of the vessel;

(7) A statement or estimate of the
quantity of the harmful substance

discharged or likely to be discharged
into the sea; and

(8) Assistance and salvage measures.

(f) A person who is obligated under
the provisions of this section to send a
report must—

(1) Supplement the initial report, as
necessary, with information concerning
further developments; and

(2) Comply as fully as possible with
requests from affected countries for
additional information concerning the
incident.

(g) A report made under this section
satisfies the reporting requirements of
§ 153.203 of this chapter and of 46 CFR
4.05-1 and 4.05-2, if required under
those provisions.

§151.45 [Removed]
m 4. Remove § 151.45.

PART 153—CONTROL OF POLLUTION
BY OIL AND HAZARDOUS
SUBSTANCES, DISCHARGE
REMOVAL

m 5. Revise the authority citation for part
153 to read as follows:

Authority: 14 U.S.C. 633; 33 U.S.C. 1321,
1903, 1908; 42 U.S.C. 9615; 46 U.S.C. 6101;
E.O. 12580, 3 CFR, 1987 Comp., p. 193; E.O.
12777, 3 CFR, 1991 Comp., p. 351;
Department of Homeland Security Delegation
No. 0170.1.

§153.203 [Amended]

m 6.In §153.203, after the words
“notifies the NRC as soon as possible.”
add the words “A report made under
this section satisfies the reporting
requirements of § 151.15 of this chapter
and of 46 CFR 4.05—-1, if required under
that provision.”

Title 46—Shipping

PART 4—MARINE CASUALTIES AND
INVESTIGATIONS

m 7. Revise the authority citation for part
4 to read as follows:

Authority: 33 U.S.C. 1231, 1321; 43 U.S.C.
1333; 46 U.S.C. 2103, 2306, 6101, 6301, 6305;
50 U.S.C. 198; Department of Homeland
Security Delegation No. 170.1. Authority for
subpart 4.40: 49 U.S.C. 1903(a)(1)(E);
Department of Homeland Security Delegation
No. 0170.1.

m 8. Revise §4.03—1 to read as follows:

§4.03-1 Marine casualty or accident.

Marine casualty or accident means—

(a) Any casualty or accident involving
any vessel other than a public vessel
that—

(1) Occurs upon the navigable waters
of the United States, its territories or
possessions;
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(2) Involves any United States vessel
wherever such casualty or accident
occurs; or

(3) With respect to a foreign tank
vessel operating in waters subject to the
jurisdiction of the United States,
including the Exclusive Economic Zone
(EEZ), involves significant harm to the
environment or material damage
affecting the seaworthiness or efficiency
of the vessel.

(b) The term “marine casualty or
accident” applies to events caused by or
involving a vessel and includes, but is
not limited to, the following:

(1) Any fall overboard, injury, or loss
of life of any person.

(2) Any occurrence involving a vessel
that results in—

(i) Grounding;

(ii) Stranding;
(iii) Foundering;
(iv) Flooding;
(v) Collision;
(vi) Allision;

(vii) Explosion;
(viii) Fire;

(ix) Reduction or loss of a vessel’s
electrical power, propulsion, or steering
capabilities;

(x) Failures or occurrences, regardless
of cause, which impair any aspect of a
vessel’s operation, components, or
cargo;

(xi) Any other circumstance that
might affect or impair a vessel’s
seaworthiness, efficiency, or fitness for
service or route; or

(xii) Any incident involving
significant harm to the environment.

(3) Any occurrences of injury or loss
of life to any person while diving from
a vessel and using underwater breathing
apparatus.

(4) Any incident described in § 4.05—
1(a).

m 9. Add § 4.03-60 to read as follows:

§4.03-60 Noxious liquid substance (NLS).

Noxious liquid substance (NLS)
means—

(a) Each substance listed in 33 CFR
151.47 or 151.49;

(b) Each substance having an “A,”
“B,” “C,” or “D” beside its name in the
column headed “IMO Annex II
pollution category” in table 1 of part
153 of this chapter; and

(c) Each substance that is identified as
an NLS in a written permission issued
under § 153.900(d) of this chapter.

m 10. Add § 4.03-65 to read as follows:

§4.03-65 Significant harm to the
environment.

Significant harm to the environment
means—

(a) In the navigable waters of the
United States, a discharge of oil as set

forth in 40 CFR 110.3 or a discharge of
hazardous substances in quantities
equal to or exceeding, in any 24-hour
period, the reportable quantity
determined in 40 CFR part 117;

(b) In other waters subject to the
jurisdiction of the United States,
including the EEZ—

(1) A discharge of oil in excess of the
quantities or instantaneous rate
permitted in 33 CFR 151.10 or 151.13
during operation of the ship; or

(2) A discharge of noxious liquid
substances in bulk in violation of
§§153.1126 or 153.1128 of this chapter
during the operation of the ship; and

(c) In waters subject to the jurisdiction
of the United States, including the EEZ,
a probable discharge of oil, hazardous
substances, marine pollutants, or
noxious liquid substances. The factors
you must consider to determine whether
a discharge is probable include, but are
not limited to—

(1) Ship location and proximity to
land or other navigational hazards;

(2) Weather;

(3) Tide current;

(4) Sea state;

(5) Traffic density;

(6) The nature of damage to the vessel;
and

(7) Failure or breakdown aboard the
vessel, its machinery, or equipment.

m 11. Add §4.03-70 to read as follows:

§4.03-70 Tank vessel.

Tank vessel means a vessel that is
constructed or adapted to carry, or that
carries, oil, hazardous substances,
marine pollutants, or noxious liquid
substances, in bulk as cargo or cargo
residue.

§4.05-1 [Amended]

m 12.In § 4.05-1, in paragraph (a)(2),
remove the number “(7)” and add, in its
place, the number “(8)’; and add
paragraphs (a)(8) and (c) to read as
follows:

§4.05-1 Notice of marine casualty.

(a] * % %

(8) An occurrence involving
significant harm to the environment as
defined in § 4.03-65.

* * * * *

(c) Except as otherwise required
under this subpart, if the marine
casualty exclusively involves an
occurrence or occurrences described by
paragraph (a)(8) of this section, a report
made pursuant to 33 CFR 153.203, 40
CFR 117.21, or 40 CFR 302.6 satisfies
the immediate notification requirement
of this section.

m 13. Add §4.05-2 to read as follows:

§4.05-2
vessels.

(a) Within the navigable waters of the
United States, its territories, or
possessions. The marine casualty
reporting and investigation criteria of
this part apply to foreign tank vessels
operating on the navigable waters of the
United States, its territories, or
possessions. A written marine casualty
report must be submitted under § 4.05—
10 of this chapter.

(b) Outside the U.S. navigable waters
and within the Exclusive Economic
Zone (EEZ). The owner, agent, master,
operator, or person in charge of a foreign
tank vessel involved in a marine
casualty must report under procedures
detailed in 33 CFR 151.15, immediately
after addressing resultant safety
concerns, whenever the marine casualty
involves, or results in—

(1) Material damage affecting the
seaworthiness or efficiency of the
vessel; or

(2) An occurrence involving
significant harm to the environment as
a result of a discharge, or probable
discharge, resulting from damage to the
vessel or its equipment. The factors you
must consider to determine whether a
discharge is probable include, but are
not limited to—

(i) Ship location and proximity to
land or other navigational hazards;

(ii) Weather;

(iii) Tide current;

(iv) Sea state;

(v) Traffic density;

(vi) The nature of damage to the
vessel; and

(vii) Failure or breakdown aboard the
vessel, its machinery, or equipment.

Dated: December 8, 2005.

Thomas H. Collins,

Admiral, U.S. Coast Guard, Commandant.
[FR Doc. 05-24125 Filed 12—-15-05; 8:45 am]
BILLING CODE 4910-15-P

Incidents involving foreign tank

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[CGD01-05-106]

RIN 1625-AA11

Regulated Navigation Area; East
Rockaway Inlet to Atlantic Beach

Bridge, Nassau County, Long Island,
NY

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary regulated
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navigation area from the entrance of
East Rockaway Inlet to the Atlantic
Beach Bridge, Nassau County, New
York. This regulated navigation area
restricts passage of commercial vessels
carrying petroleum products with a
loaded draft in excess of five feet.
Significant shoaling in this area has
reduced the depths of the navigable
channel and has increased the risk of
vessels with drafts of greater than five
feet carrying petroleum products as
cargo grounding in the channel, and the
potential for a significant oil spill.
DATES: This rule is effective from 6 a.m.
on November 29, 2005 until 11:59 p.m.,
on May 31, 2006.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket CGD01-05—
106 and will be available for inspection
or copying at Sector Long Island Sound,
New Haven, CT, between 9 a.m. and 3
p.m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant A. Logman, Chief,
Waterways Management Division, Coast
Guard Sector Long Island Sound at (203)
468—4429.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. Due to the
immediate need for the protection of the
maritime public, it is impracticable to
publish a NPRM in advance. Thus,
under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Any delay in implementing
this rule would be contrary to public
interest since immediate action is
needed to prevent vessels carrying
petroleum products as cargo with a
loaded draft of greater than five feet
from transiting the area so as to avoid
the potential hazards associated with a
grounding of a vessel.

East Rockaway Inlet has experienced
significant shoaling causing the channel
to migrate towards the west. Water
depths in the federal navigation channel
have been reduced in some areas to as
low as 5 feet. This channel was last
dredged by the Army Corps of Engineers
during the winter of 2004/2005.
However, the shoaling in this area has
reduced depths to a point where transit
for vessels drawing greater than five feet
increases the immediate risk of
grounding. Therefore, the Coast Guard is
relocating the channel buoys to the west

to account for channel migration. The
delay inherent in the NPRM process is
contrary to the public interest and
impracticable, as urgent action is
needed to minimize the potential danger
posed by the possibility of groundings
of tankers and the potential resultant oil
spills in and around this regulated
navigation area. The effective period of
this regulation will provide the Coast
Guard with the necessary time to
conduct notice and comment
rulemaking in order to establish a
permanent regulated navigation area in
East Rockaway Inlet.

Background and Purpose

East Rockaway Inlet is on the South
Shore of Long Island, in Nassau County,
New York. The Inlet has experienced
significant shoaling since dredging was
completed in the late winter of 2004/
2005, causing the channel to migrate
towards the west. Water depths in the
federal navigation channel have been
reduced in some areas to as low as 5
feet. This channel was last dredged by
the Army Corps of Engineers during the
winter of 2004/2005. The channel buoys
are being relocated to the west to
account for channel migration. East
Rockaway Inlet is frequented by small
coastal tankers and tugs towing oil
barges supplying two facilities: Sprague
Energy Oceanside, located in Oceanside,
Long Island, New York, a supplier of
home heating oil for Long Island, New
York, and Keyspan E.S. Barrett, an
electrical power generation facility,
located in Island Park, Long Island, New
York. The shoaling in this area has
reduced depths to a point where transit
for vessels drawing greater than five feet
increases the risk of immediate
grounding, and the potential for a
significant oil spill. Similar shoaling led
to the grounding in late 2003 and in
2004 of small coastal tankers carrying
home heating oil.

Discussion of Rule

This rule will provide for the safety of
vessel traffic in and around East
Rockaway Inlet, Long Island, New York.
This regulation establishes a temporary
regulated navigation area (RNA) on the
navigable waters of the East Rockaway
Inlet in an area bounded by lines drawn
from the approximate position of the
Silver Point breakwater buoy (LLN
31500) at 40°34’56” N, 073°45"19” W,
running north to a point of land on the
northwest side of the inlet at position
40°35’28” N, 073°46'12” W, thence
easterly along the shore to the east side
of the Atlantic Beach Bridge, State
Route 878, over East Rockaway Inlet,
thence across said bridge to the south
side of East Rockaway Inlet, thence

westerly along the shore and across the
water to the beginning. The rule
described herein prohibits the transit of
vessels carrying petroleum products as
cargo with a loaded draft greater than
five feet through the RNA. Operators of
vessels carrying petroleum products as
cargo with a loaded draft greater than
five feet may submit a request to transit
the regulated navigation area. The
request must consist of a voyage plan
that identifies acceptable parameters for
transiting the RNA to the Captain of the
Port, Long Island Sound. Parameters
addressed shall include: Weather
conditions for transit, restrictions due to
state of tide, the loaded draft of the
vessel, and minimum under keel
clearance. The required general voyage
plan must be submitted at least 48 hours
prior to the vessel’s first transit through
the RNA. Vessels may only transit the
RNA after receiving approval of the
submitted voyage plan. This request and
voyage plan need only be submitted one
time for vessels operating in accordance
with the approved plan. Vessel
operators must submit any
modifications, and receive approval
thereof, from the Captain of the Port,
Long Island Sound of any modifications
to the approved voyage plan prior to
transiting the RNA. Modifications to
approved plans must be submitted to
the COTP LIS at least 24 hours prior to
the transit to which the modification
applies. This RNA is in effect from 6
a.m. on November 29, 2005 until 11:59
p-m. on May 31, 2006.

Any violation of the RNA described
herein, is punishable by, among others,
civil and criminal penalties, in rem
liability against the offending vessel,
and license sanctions.

The Captain of the Port Long Island
Sound will notify the maritime
community of the requirements of this
regulated navigation area via broadcast
notifications and notifications in the
local notice to mariners.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this rule will be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. This regulation
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may have some impact on the public,
but the potential impact will be
minimized for the following reasons:
The regulated navigation area limits
only vessels carrying petroleum
products as cargo with a loaded draft of
greater than five feet; operators of
vessels with a loaded draft of greater
than five feet may request permission to
transit the regulated navigation area
from the Captain of the Port, Long
Island Sound. Recreational and other
maritime traffic is not prohibited from
transiting this area.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule will have a significant
economic impact on a substantial
number of small entities. The term
“small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities, some of which may be small
entities: The owners or operators of
vessels carrying petroleum products
intending to transit or anchor in those
portions of the East Rockaway Inlet
covered by the regulated navigation
area; and Sprague Energy Oceanside,
located in Oceanside, Long Island, New
York, a supplier of home heating oil,
and Keyspan E.S. Barrett, an electrical
power generation facility, located in
Island Park, Long Island, New York,
which receive the vessels affected by
this regulated navigation area. For the
reasons outlined in the Regulatory
Evaluation section above, this rule will
not have a significant impact on a
substantial number of small entities.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under subsection 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 [Pub. L. 104-121],
the Coast Guard wants to assist small
entities in understanding this rule so
that they can better evaluate its effects
on them and participate in the
rulemaking process. If this rule will

affect your small business, organization,
or governmental jurisdiction and you
have questions concerning its
provisions or options for compliance,
please call Lieutenant A. Logman, Chief,
Waterways Management Division, Coast
Guard Sector Long Island Sound, at
(203) 468—-4429.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to

minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
will not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it will not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

To help the Coast Guard establish
regular and meaningful consultation
and collaboration with Indian and
Alaskan Native tribes, we published a
notice in the Federal Register (66 FR
36361, July 11, 2001) requesting
comments on how to best carry out the
Order. We invite your comments on
how this rule might impact tribal
governments, even if that impact may
not constitute a “tribal implication”
under the Order.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
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technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

The Coast Guard analyzed this rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g) from
further environmental documentation.
This rule fits the category selected from
paragraph (34)(g), as it establishes a
safety zone. An Environmental Analysis
Checklist and Categorical Exclusion
Determination are available for review
at the location listed under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226 and 1231; 46
U.S.C. Chapter 701; 50 U.S.C. 191, 195; 33
CFR 1.05-1(g), 6.04—1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. From 6 a.m. on November 29, 2005
until 11:59 p.m. on May 31, 2006, add
temporary § 165.T01-106 to read as
follows:

§165.T01-106 Regulated Navigation Area,
East Rockaway Inlet to Atlantic Beach
Bridge, Nassau County, Long Island, New
York.

(a) Location. The following area is
established as a Regulated Navigation
Area: All waters of East Rockaway Inlet
in an area bounded by lines drawn from
the approximate position of the Silver
Point breakwater buoy (LLN 31500) at
40°34’56” N, 073°45’19” W, running
north to a point of land on the

northwest side of the inlet at position
40°35’28” N, 073°46'12” W, thence
easterly along the shore to the east side
of the Atlantic Beach Bridge, State
Route 878, over East Rockaway Inlet,
thence across the bridge to the south
side of East Rockaway Inlet, thence
westerly along the shore and across the
water to the beginning.

(b) Regulations. (1) Vessels carrying
petroleum products as cargo, with a
loaded draft greater than five feet, are
prohibited from transiting within the
regulated navigation area.

(2) Operators of vessels carrying
petroleum products as cargo with a
loaded draft greater than five feet must
submit a request to transit the regulated
navigation area to the Captain of the
Port, Long Island Sound, at least 48
hours prior to transiting the area.
Requests to transit the area shall consist
of a general voyage plan identifying
parameters for transit, to include the
following: Weather conditions for
transit, restrictions due to state of tide,
the loaded draft of the vessel, and
minimum acceptable under keel
clearance. Once approved, vessels may
transit the area in accordance with the
approved voyage plan. Any
modification or deviation from
approved voyage plans must be
submitted to the Captain of the Port,
Long Island Sound at least 24 hours
prior to the transit to which the
modification applies.

(c) Effective period. This rule is
effective from 6 a.m. on November 29,
2005 until 11:59 p.m. on May 31, 2006.

Dated: November 28, 2005.
David P. Pekoske,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 05—24135 Filed 12—-15-05; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60

Standards of Performance for New
Stationary Sources

CFR Correction

In title 40 of the Code of Federal
Regulations, Part 60 (§ 60.1 to End),
revised as of July 1, 2005, on page 167,
in § 60.41c, correct the definition of
“Annual capacity factor” to read as
follows:

§60.41c Definitions.

* * * * *

Annual capacity factor means the
ratio between the actual heat input to a

steam generating unit from an
individual fuel or combination of fuels
during a period of 12 consecutive
calendar months and the potential heat
input to the steam generating unit from
all fuels had the steam generating unit
been operated for 8,760 hours during
that 12-month period at the maximum
design heat input capacity. In the case
of steam generating units that are rented
or leased, the actual heat input shall be
determined based on the combined heat
input from all operations of the affected
facility during a period of 12
consecutive calendar months.

* * * * *

[FR Doc. 05-55521 Filed 12—15-05; 8:45 am]
BILLING CODE 1505-01-D

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP—2005-0234; FRL-7753-4]
Acetic acid, [(5-chloro-8-quinolinyl)
oxy]-, 1-methylhexyl ester

(Cloquintocet-mexyl); Pesticide
Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is granting in part, and
denying in part, pesticide petition PP
4E6831 submitted by Syngenta Crop
Protection, Inc. that requested certain
amendments to 40 CFR 180.560 for
acetic acid [(5-chloro-8-quinolinyl) oxy]-
, 1-methylhexyl ester; cloquintocet-
mexyl; CAS Reg. No. 99607—-70-2] and
its acid metabolite (5-chloro-8-
quinolinoxyacetic acid). EPA issued a
notice pursuant to section 408(d)(3) of
FFDCA, 21 U.S.C. 346a(d)(3) in the
Federal Register of June 2, 2004 (69 FR
31116) (FRL-7357-8) announcing the
filing of this petition requesting that the
tolerance expressions under § 180.560
for wheat forage and hay be increased,
the addition of tolerances for barley
commodities (grain, hay, and straw),
and the inclusion of a reference to the
active ingredient pinoxaden. Although
EPA finds it is safe to add a reference
to pinoxaden and tolerances for barley
(grain, hay, and straw) to this tolerance
regulation, EPA does not agree that
grounds exist to increase the tolerance
expressions for wheat forage and hay.
Thus, EPA is granting Syngenta’s
petition in as far as it seeks to add the
reference pinoxaden and tolerances for
barley (grain, hay, and straw) but is
denying the request to increase the
tolerance expressions for wheat forage
and hay.
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DATES: This final rule is effective
December 16, 2005. Objections and
requests for hearings must be received
on or before February 14, 2006.

ADDRESSES: To submit a written
objection or hearing request follow the
detailed instructions as provided in
Unit VI. of the SUPPLEMENTARY
INFORMATION. EPA has established a
docket for this action under Docket
identification (ID) number EPA-HQ-
OPP-2005-0234. All documents in the
docket are listed on the http://
www.regulations.gov Web site.
(EDOCKET, EPA’s electronic public
docket and comment system was
replaced on November 25, 2005, by an
enhanced federal-wide electronic docket
management and comment system
located at http://www.regulations.gov.
Follow the on-line instructions.)
Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in
EDOCKET or in hard copy at the Public
Information and Records Integrity
Branch (PIRIB), Rm. 119, Crystal Mall
#2, 1801 S. Bell St., Arlington, VA. This
docket facility is open from 8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays. The docket
telephone number is (703) 305—-5805.
FOR FURTHER INFORMATION CONTACT: R.
Tracy Ward, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number: 703
308-9361; e-mail address:
ward.tracyh@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

¢ Crop production (NAICS 111).

e Animal production (NAICS 112).

¢ Food manufacturing (NAICS 311).

e Pesticide manufacturing (NAICS
32532).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of

entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using EDOCKET (http://
www.epa.gov/edocket/), you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available at E-CFR
Beta Site Two at http://
www.gpoaccess.gov/ecfr/. To access the
OPPTS Harmonized Guidelines
referenced in this document, go directly
to the guidelines at http://www.epa.gpo/
opptsfrs/home/guidelin.htm/.

II. Background and Statutory Findings

In the Federal Register of June 22,
2004 (69 FR 31116) (FRL-7357-8), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 4E6831) by
Syngenta Crop Protection, Inc., P.O. Box
18300, Greensboro, North Carolina,
27419-8300. This notice included a
summary of the petition prepared by
Syngenta Crop Protection, Inc., the
petitioner. The petition requested that
40 CFR 180.560 for combined residues
of the inert ingredient herbicide safener
acetic acid, [(5-chloro-8-quinolinyl)
oxyl-, 1-methylhexyl ester and its acid
metabolite (5-chloro-8-
quinolinoxyacetic acid) be amended by:

1. Increasing the tolerance
expressions in or on wheat, forage to
0.20 ppm and wheat, hay to 0.50 ppm,

2. Adding tolerance expressions for
barley, grain, hay and straw at 0.10
ppm, and

3. By adding a reference to the active
ingredient pinoxaden.

For ease of reading this document,
acetic acid, [(5-chloro-8-quinolinyl)
oxyl-, 1-methylhexyl ester will be
referred to as cloquintocet-mexyl. The
Chemical Abstracts Service (CAS)
Registry Number of cloquintocet-mexyl
is 99607-70-2 and the CAS name is
acetic acid, [(5-chloro-8-quinolinyl)
oxyl-, 1-methylhexyl ester (9 CI).

One comment was received on the
notice of filing from a private citizen
questioning whether the Agency was

going to use the most current and up-to-
date information and data available
when writing the final rule. In
developing the final rule, EPA did
evaluate the information and data
submitted by the petitioner as well as
more recent information that was
available to the Agency.

In the final rule that EPA used to
establish the existing tolerances under
40 CFR 180.560 (Federal Register of
June 22, 2000 (65 FR 38757; FRL—
6592-4; PP7E4920), EPA determined
that additional data (for plant and
livestock metabolism, plant analytical
methods, multiresidue methods, storage
stability, crop field trials, processing
studies, and rotational crops) were
required before a permanent registration
for cloquintocet-mexyl in or on wheat
commodities could be established.
Syngenta submitted data in response to
the previous risk assessment.
Assessments of human exposures and
risks were conducted for acute and
chronic dietary risk, exposure and risk
to cloquintocet-mexyl residues in water,
residential exposure and risk, aggregate
risk, and exposure and risk to workers.

Section 408(b)(2)(A)(@) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘““safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue....”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 of the
FFDCA and a complete description of
the risk assessment process, see http://
www.epa.gov/fedrgstr/EPA-PEST/1997/
November/Day-26/p30948.htm.

III. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
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relevant information in support of this
action. EPA has sufficient data to assess
the hazards of and to make a
determination on aggregate exposure,
consistent with section 408(b)(2) of
FFDCA, for a tolerance for combined
residues of cloquintocet-mexyl and its
acid metabolite on wheat, grain and
straw at 0.10 ppm; wheat, forage at 0.20
ppm; wheat, hay at 0.50 ppm; barley,
grain at 0.01 ppm; and barley, hay and
straw at 0.10 ppm. EPA’s assessment of
exposures and risks associated with
establishing the tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Specific
information on the studies received and
the nature of the toxic effects caused by
cloquintocet-mexyl as well as the no-
observed-adverse-effect-level (NOAEL)
and the lowest-observed-adverse-effect-
level (LOAEL) from the toxicity studies
are described in this section.

1. Acute toxicity. The acute toxicity
data (see Table 1) indicated that
cloquintocet-mexyl (CGA 185072) has
low acute oral, dermal, and inhalation
toxicity (Acute Toxicity Category III)
and is slightly irritating to eyes. It is not
a skin irritant. However, it is a skin
sensitizer.

TABLE 1.—ACUTE TOXICITY DATA ON
CLOQUINTOCET-MEXYL

GDLN Study Type Results
81-1 Acute Oral-Rat | LDs¢>2,000
mg/kg (M&F)
81-1 Acute Oral- LDs¢>2,000
Mouse mg/kg (M&F)
81-2 Acute Dermal- | LDs¢> 2,000
Rat mg/kg
81-3 Acute Inhala- LC50>0.935 ug/
tion-Rat L
81-4 Primary Eye Ir- | Slight eye irri-
ritation-Rab- tant
bit

TABLE 1.—ACUTE TOXICITY DATA ON
CLOQUINTOCET-MEXYL—Continued

GDLN Study Type Results

81-5 Primary Skin Non-irritant
Irritation-

Rabbit

Dermal Sen- Skin sensitizer
sitization-

Guinea pig

81-6

2. Subchronic and chronic toxicity.
Available toxicity studies are described
in Table 2.

i. Systemic toxicity. The primary
target organs for subchronic exposure of
cloquintocet-mexyl (CGA 185072) are
the liver and the renal system. In a 90-
day feeding study in rats, increased
incidence of urinary bladder
hyperplasia and increased serum
bilirubin were observed in males at
doses > 1,000 ppm (equivalent to 64 mg/
kg/day). This observation was supported
by a 28-day oral gavage study in rats
where renal papillary necrosis and
inflammation with fibrosis were
observed at doses = 100 mg/kg/day. In
a 28-day dermal toxicity study in rats,
mottled or reddish livers accompanied
by histopathological changes including
necrosis and fibrosis were observed in
two of five females exposed to 1,000
mg/kg/day of cloquintocet-mexyl (CGA
185072). In a 90-day feeding study in
dogs, liver toxicity was evidenced by
observations of liver necrosis and
perivascular inflammatory cell
infiltration. In the one-year dog study,
increased relative liver weight and
increased chronic interstitial nephritis
were observed. It is notable that in the
two-year chronic toxicity study in rats,
no renal or liver toxicity was reported;
however, there was an increase in
lymphoid hyperplasia of the thymus in
male rats and an increase in thyroid
follicular epithelial hyperplasia in
female rats at 73 mg/kg/day.

ii. Developmental/reproductive
toxicity. There was no evidence of
developmental or reproductive toxicity
for cloquintocet-mexyl. The data
demonstrate no increased sensitivity of
rats or rabbits to in utero or early post-
natal exposure to cloquintocet-mexyl
(CGA 185072). NOAELSs for maternal/
parental toxicity were either less than or
equal to the NOAELs for fetal or
reproductive toxicity.

iii. Carcinogenicity. In accordance
with the EPA Proposed EPA Weight-of-
the-Evidence Categories, August 1999
cloquintocet-mexyl was classified as not
likely to be a human carcinogen.
Carcinogenicity studies in rats and mice
did not show increased incidence of
spontaneous tumor formation. With
negative mutagenic test battery, it is
suggested that cloquintocet-mexyl (CGA
185072) is not likely to be a human
carcinogen.

iv. Mutagenicity. Studies indicate that
cloquintocet-mexyl is not mutagenic in
bacteria (Salmonella typhimurium or
Escherichia coli) or cultured
mammalian cells (Chinese hamster V79
lung fibroblasts). There is also no
evidence of clastogenicity either in vitro
or in vivo. Similarly, cloquintocet-mexyl
did not induce unscheduled DNA
synthesis (UDS) in primary rat
hepatocytes.

v. Neurotoxicity. There is no evidence
of neurotoxicity based on observations
in toxicity studies. Acute and
subchronic neurotoxicity studies are not
available for cloquintocet-mexyl;
additional neurotoxicity testing is not
being required at this time.

vi. Metabolism. Metabolism studies in
rats indicated that approximately 40%
of the administered dose of
cloquintocet-mexyl was absorbed
through the gastrointestinal tract and
subsequently excreted via the urine.
Fecal excretion accounted for
approximately 60% of the administered
dose. The chemical was rapidly
eliminated (more than 80% of the
administered dose) via feces and urine
within 48 hours post-dosing. Sex,
dosing regime, and dose levels had little
effect on the excretion pattern.
Excretion patterns were similar between
the biliary cannulated and non-
cannulated animals indicating that there
was no enterohepatic circulation of the
chemical. Three days after
administration, tissue radioactivity
accounted for less than 0.3% of the
administered dose (or was non-
detectable) and was not detectable in
the expired air. At day three post-
dosing, most tissue residues of
radioactivity were below the limit of
detection. The major metabolic pathway
of cloquintocet-mexyl was ester
hydrolysis to yield 5-chloro-8-
quinolinoxy acetic acid, the major
metabolite in the fecal and urinary
pools.
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TABLE 2.—TOXICITY PROFILE SUMMARY TABLE FOR CLOQUINTOCET-MEXYL
Guideline No. Study Type Results
870.3100 28-Day oral in rodents NOAEL = 10 mg/kg/day
LOAEL = 100 mg/kg/day based on microscopic kidney lesions
870.3100 28-Day oral in rodents. NOAEL = 10 mg/kg/day (females only)

LOAEL = 400 mg/kg/day based on transient decrease in body weight
gain, microscopic alterations of the pituitary and thyroid and possibly
increased SGPT.

870.3100 13 week oral in rodents NOAEL = M: 150 ppm (9.7 mg/kg), F= 6,000 ppm (=407 mg/kg/day).

LOAEL = M - 1,000 ppm (6.9 mg/kg); F > 6,000 ppm (= 407 mg/kg/
day), based on urinary bladder hyperplasia, kidney hydronephrosis
and increased serum bilirubin in males.

870.3150 90-Day oral in non-rodent NOAEL = 100 ppm (M: 2.9 mg/kg/day; F: 3.3 mg/kg/day).

LOAEL = 1,000 ppm (M and F: 30.2 mg /kg/day) based on
perivascular mixed inflammatory cell infiltrates and multicellular
multifocal necrosis of the liver and thymic atrophy

870.3200 28-Day dermal toxicity NOAEL = 200 mg/kg/day

LOAEL = 1,000 mg/kg/day based on mottled or reddish livers accom-

panied by histopathological changes including necrosis and fibrosis
870.3700 Prenatal developmental in rodent Maternal NOAEL = 100 mg/kg/day

LOAEL = 400 mg/kg/day based on clinical signs and decrease in body
weight gain and food consumption.

Developmental NOAEL = 100 mg/kg/day

LOAEL = 400 mg/kg/day based on the higher incidence of skeletal
variants and decrease in fetal body weights in the high dose group.

870.3700 Prenatal developmental in non- | Maternal NOAEL = 60 mg/kg/day
rodent Maternal LOAEL = 300 mg/kg/day based on maternal toxicity (death)
in the high dose group only.

Developmental NOAEL = 300 mg/kg/day

Developmental LOAEL > 300 mg/kg/day

870.3800 2 Generation Reproduction Parental/Systemic NOAEL = 5,000 ppm (M: 370.7; F: 442.8 mg/kg/
day)

Parental/Systemic LOAEL =10,000 ppm (M: 721.7 ; F: 846.9 mg/kg/
day), based on decreased body weight, deceased food consump-
tion, and pathological changes in the kidney (dilated renal pelvis,
nephrolith, hydronephrosis, urethral constrictions) and urinary blad-
der (cytoliths, hyperemia, cystitis and urothelial hyperplasia).

Reproductive NOAEL = 10,000 ppm (721.7 mg/kg/day).

Reproductive LOAEL > 10,000 ppm (721.7 mg/kg/day)

Developmental NOAEL = 5,000 ppm (442.8 mg/kg/day)

Developmental LOAEL = 10,000 (846.9 mg/kg/day) based on de-
creased pup weight and dilated renal pelvis.

870.4100 Chronic toxicity in nonrodent NOAEL = 1500 ppm (M: 43, F: 45 mg/kg/day)

LOAEL = 15,000/10,000 ppm (M: 196 F:216 mg/kg/day) based on de-
creased body weight/weight gain and food consumption, anemia, in-
creased serum iron, protein alterations, bone marrow hypoplasia
and possibly decreased testes/prostate weights and interstitial ne-
phritis.

870.4200 Carcinogenicity in mice NOAEL = 1,000 ppm (M: 111; F: 102 mg/kg/day)

LOAEL = 5,000 ppm (M: 583; F: 520 mg/kg/day) based on decreased
body weight/weight gain in both sexes, urinary bladder lesions
(chronic inflammation, ulceration, calculus and submucosa edema)
in males and possibly slightly increased water consumption in both
sexes.

Negative for oncogenicity.

870.4300 Combined chronic/oncogenicity in | NOAEL = F: 100 ppm (4.3 mg/kg/day) M: 1,000 ppm (36.4 mg/kg/day)

rat

LOAEL = F: 1,000 ppm (41.2 mg/kg/day); M: 2,000 ppm ( 81.5 mg/kg/
day) based on increased incidence of thyroid follicular epithelial
hyperplasia in females and based on lymphoid hyperplasia of the
thymus in males.
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TABLE 2.—TOXICITY PROFILE SUMMARY TABLE FOR CLOQUINTOCET-MEXYL—Continued

Guideline No.

Study Type

Results

870.5100

Gene Mutation

in any strain.
Negative mutagen

Testing up to 5,000 ug/plate with or without S9 microsomes produced
no evidence that CGA 185072 technical induced a mutagenic effect

870.5200

Gene Mutation

Negative mutagen.

There was no evidence mutagenic effect at any dose (up to 500 pg/
plate) with or without S9 activation.

870.5315

Human Lymphocytes in vitro

Negative mutagen.

Human lymphocytes were exposed in vitro up to 75 pg/mL with or
without S9 activation showed no evidence that CGA 185072 induced
a cytogenetic effects. at any dose.

870.5395

Micronucleus Test

Negative mutagen.

Chinese hamsters dosed from 625 to 2,500 mg/kg showed no evi-
dence that CGA 185072 induced a clastogenic or aneugenic effect
in either sex at any dose or sacrifice time.

870.5550

DNA Repair Human Fibroblasts

Cultured human fibrocytes were exposed in vitro to up to 60 pg/mL for
5 hrs. and scored for silver grains in the nucleus. There was no evi-
dence that CGA 185072 technical in the absence of S9 activation in-
duced a genotoxic response.

870.5550

DNA Repair Rat Hepatocytes

Negative mutagen.

Primary rat hepatocytes expose to 200 pg/mL for 16-18 hour and
scored for nuclear grains showed no evidence that CGA 185072
technical induced a genotoxic response.

870.7485

Metabolism and pharmacokinetics

tivity.

Absorption after a single low oral dose (50 mg/kg bw), was between
40.2% (males) and 35.6% (females).

The major metabolite in the 0 to 24 hour fecal and urinary pools was
determined to be quinolinoxy acetic acid, reference material CGA
153433, accounting for approximately 95% of the recovered radioac-

870.7485

Metabolism and pharmacokinetics

The major metabolic pathway of CGA 185072 was determined to be
hydrolysis of the ester group, resulting in the formation of 5-chloro-8-
quinolinoxy acetic acid. The major metabolic pathway was not sig-
nificantly affected by sex, dose level or dosing regime.

B. Toxicological Endpoints

A summary of the toxicological
endpoints for cloquintocet-mexyl used
for human risk assessment is shown
below in Table 3.

1. Acute dietary exposure. An acute
reference dose (RfD) was selected for the
subpopulation of females 13-50 years
old. This acute RfD of 1 mg/kg/day is
based on the no-observable-adverse-
effect-level (NOAEL) of 100 mg/kg/day
selected from a developmental toxicity
in rats (MRID 44387429) where an
increased incidence of skeletal variants
and decreased fetal body weight was
observed at 400 mg/kg/day. [The
NOAEL of 100 mg/kg/day is divided by
uncertainty factors (UF) for inter-species
extrapolation (10x) and intra-species
variability (10x).] Based on the
conservative assumption that

developmental toxicity could occur
following a single exposure to a
pregnant female, this endpoint is
appropriate for acute risk assessment for
females 13-50 years old.

An acute RfD for the general
population was not identified. Based on
the available toxicology data, toxic
effects observed in oral toxicity studies
could not be attributed to a single dose
(exposure) for population subgroups
other than females 13-50 years old. No
acute or subchronic neurotoxicity
studies are available for cloquintocet-
mexyl at this time. No other neurotoxic
effects were observed in available
toxicity studies. It is also noteworthy
that the acute oral LDs, for male and
female rats for technical grade
cloquintocet-mexyl (98% a.i.) is <2,000
mg/kg (Toxicity Category III).

2. Chronic dietary exposure. The
Agency selected a chronic RfD of 0.04
mg/kg/day (NOAEL = 4.3 mg/kg/day;
Uncertainty Factor = 100). This chronic
RfD is based on a two year combined
chronic/oncogenicity study in rats
(MRID 44387431). In this study, the
NOAEL of 4.3 mg/kg/day was based on
increased incidence of thyroid follicular
epithelial hyperplasia in females at 41.2
mg/kg/day (lowest-observable-adverse-
effect-level; LOAEL). The Uncertainty
Factor accounts for both interspecies
extrapolation (10X) and intraspecies
variability (10X). This study is
considered an appropriate study for
assessment of chronic dietary risk
because the endpoint is based on
chronic effects observed in thyroid
pathology.
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TABLE 3.—SUMMARY OF TOXICOLOGY ENDPOINT SELECTIONS FOR CLOQUINTOCET-MEXYL

EXPOSURE SCENARIO/STUDY

DOSE (mg/kg/day)

ENDPOINT

Acute Dietary(For females
mental toxicity study in rats

13+)/Develop-

NOAEL=100
(UF=100)

Higher incidence of skeletal variants and de-
crease in fetal body weights in the high
dose group at 400 mg/kg/day (LOAEL).

Acute RfD (females 13+) = 1.0 mg/kg/day

Acute Dietary(For general population)

Based on available data, a suitable endpoint
was not identified for general population
because there were no effects observed in
oral toxicity studies appropriate to this pop-
ulation that could be attributed to a single
dose exposure.

Acute RfD (general population) = Not applica-
ble

Chronic Dietary/Chronic/Oncogenicity Toxicity
-Rat

NOAEL=4.3
(UF=100)

Observation of thyroid hyperplasia in females
at 41.2 mg/kg/day (LOAEL).

Chronic RfD = Chronic PAD = 0.04 mg/kg/
day

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. Acute and chronic dietary
exposure assessments were conducted
using the Dietary Exposure Evaluation
Model software with the Food
Commodity Intake Database (DEEM-
FCID™, Version 2.02), which
incorporates consumption data from
USDA’s Continuing Surveys of Food
Intakes by Individuals (CSFII), 1994—
1996 and 1998. The 199496, and 98
data are based on the reported
consumption of more than 20,000
individuals over two non-consecutive
survey days. Foods as consumed (e.g.,
apple pie) are linked to EPA-defined
food commodities (e.g. apples, peeled
fruit - cooked; fresh or N/S; baked; or
wheat flour - cooked; fresh or N/S,
baked) using publicly available recipe
translation files developed jointly by
USDA/ARS and EPA. For chronic
exposure assessment, consumption data
are averaged for the entire U.S.
population and within population
subgroups, but for acute exposure
assessment are retained as individual
consumption events. Based on analysis
of the 1994-96, and 98 CSFII
consumption data, which took into
account dietary patterns and survey

respondents, the Agency concluded that
it is most appropriate to report risk for
the following population subgroups: the
general U.S. population, all infants (<1
year old), children 1-2, children 3-5,
children 6-12, youth 13-19, adults 20-
49, females 13-49, and adults 50+ years
old.

Established and recommended
tolerances were used in acute and
chronic dietary assessments. Percent
crop treated data were not applied.
DEEM™™ default concentration factors
were used.

i. Acute exposure. The acute food
exposure analysis for cloquintocet-
mexyl is a Tier 1 assessment because no
additional data were used to refine the
analysis. One hundred percent of
proposed and registered crops are
assumed treated with cloquintocet-
mexyl (100% CT) and tolerance-level
residues were used in the analysis. The
acute dietary endpoint (incidence of
skeletal variants and decrease in fetal
body weights) is only applicable to the
population subgroup females 13-49
years old. An acute dietary endpoint for
the general population including infants
and children was not identified. The
highest estimate for acute drinking
water exposure, 0.186 ppb, was used in
the analysis. The estimated dietary

exposure for females 13-49 years old is
0.000347 mg/kg/day, which occupies
less than 1% of the aPAD and does not
exceed EPA’s level of concern.

ii. Chronic exposure. The chronic
dietary exposure analysis for
cloquintocet-mexyl is a Tier 1
assessment because no additional data
were used to refine the analysis. One
hundred percent of proposed and
registered crops are assumed treated
with cloquintocet-mexyl (100% CT) and
tolerance-level residues were used in
the analysis. The chronic dietary
endpoint applies to all population
subgroups including infants and
children. The highest estimate for
chronic drinking water exposure, 0.005
ppb, was used in the analysis. A listing
of the subgroups are reported below in
Table 4.

The results of the chronic dietary
analysis estimates exposure for the
general U.S. population, all infants < 1
year, children 6-12 years, youths 13-19
years, and adults 20+ years to be < 1%
of the cPAD. The estimated dietary
exposure for children 1-2 and 3-5 years
occupies 1% of the cPAD. Risk
estimates for all population subgroups
are below EPA’s level of concern (100%
of the cPAD).

TABLE 4.—RESULTS OF CHRONIC DIETARY EXPOSURE ANALYSIS

Population Subgroup cPAD (mg/kg/day) Exposure (mg/kg/day) % cPAD
General U.S. Population 0.04 0.000180 <1
All Infants (< 1 year old) 0.04 0.000077 <1
Children 1-2 years old 0.04 0.000403 1
Children 3-5 years old 0.04 0.000411 1
Children 6-12 years old 0.04 0.000289 <1
Youth 13-19 years old 0.04 0.000176 <1
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TABLE 4.—RESULTS OF CHRONIC DIETARY EXPOSURE ANALYSIS—Continued
Population Subgroup cPAD (mg/kg/day) Exposure (mg/kg/day) % cPAD
Adults 20-49 years old 0.04 0.000153 <1
Adults 50+ years old 0.04 0.000120 <1
Females 13-49 years old 0.04 0.000137 <1

iii. Cancer. In August 1999, EPA
classified cloquintocet-mexyl as not
likely to be a human carcinogen. Due to
the classification, no quantitative cancer
exposure assessment was performed.

2. Dietary exposure from drinking
water. The mobility of cloquintocet-
mexyl (as measured by its binding to
soils) varies from low in a moderate
organic soil to essentially immobile in a
high organic soil. The persistence of
cloquintocet-mexyl in soil is very low.
Therefore, based upon the its low
persistence and low mobility, the
leaching potential of cloquintocet-mexyl
should be negligible. The results of the
aerobic aquatic metabolism studies
indicate that cloquintocet-mexyl will
rapidly degrade in aerobic ground and
surface waters that have adequate
microbial activity. The results of the
direct photolysis (DT50 of several
hours) indicate that cloquintocet-mexyl
is also susceptible to rapid rates of
direct photolysis in clear shallow water.
However, based on the results of the
abiotic hydrolysis study (half-lives of
4.4 yr. at pH 5, 134 days at pH 7 and
6.6 days at pH 9), it may be substantially
more persistent in aerobic waters with
low microbial activity. Data are not
currently available to assess its
persistence in anaerobic waters.

The Agency currently lacks sufficient
water-related exposure data from
monitoring to complete a quantitative
drinking water exposure analysis and
risk assessment for cloquintocet-mexyl.
Therefore, the Agency is presently
relying on computer-generated
estimated environmental concentrations
(EECs). GENEEC is a model used to
generate EECs for surface water based
on estimates of safener concentration in
a farm pond. SCI-GROW is an empirical
model based upon actual monitoring
data collected for a number of pesticides
which serve as benchmarks and has
been used to predict EECs in ground
water. The highest EECs from the
current and proposed uses were the
GENEEC estimates acute (peak) and
chronic (56-year mean) concentrations
of cloquintocet-mexyl and CGA-153433
in water at 0.186 ppb and 0.005 ppb,
respectively.

3. From non-dietary exposure. The
term residential exposure is used in this

document to refer to non-occupational,
non-dietary exposure (e.g., for lawn and
garden pest control, indoor pest control,
termiticides, and flea and tick control
on pets).

Residential uses are not proposed in
this petition and there are no residential
uses registered for products in which
cloquintocet-mexyl serves as a safener,
and therefore, a residential exposure
assessment is not required.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of the FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider available
information concerning the cumulative
effects of a particular pesticide’s
residues and other substances that have
a common mechanism of toxicity.

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
cloquintocet-mexyl and any other
substances, and cloquintocet-mexyl
does not appear to produce a toxic
metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that cloquintocet-mexyl has a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see the policy statements
released by EPA’s Office of Pesticide
Programs concerning common
mechanism determinations and
procedures for cumulating effects from
substances found to have a common
mechanism on EPA’s Web site at hitp://
www.epa.gov/pesticides/cumulative/.

D. Safety Factor for Infants and
Children

1. In general. Section 408 of FFDCA
provides that EPA shall apply an
additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA

determines based on reliable data that a
different margin of safety will be safe for
infants and children. Margins of safety
are incorporated into EPA risk
assessments either directly through use
of a MOE analysis or through using
uncertainty (safety) factors in
calculating a dose level that poses no
appreciable risk to humans. In applying
this provision, EPA either retains the
default value of 10X when reliable data
do not support the choice of a different
factor, or, if reliable data are available,
EPA uses a different additional safety
factor value based on the use of
traditional uncertainty factors and/or
special FQPA safety factors, as
appropriate.

2. Conclusions. EPA concluded that
the FQPA safety factor could be
removed for cloquintocet-mexyl for the
following reasons. The toxicology
database is complete for cloquintocet-
mexyl. There is no indication of
quantitative or qualitative increased
susceptibility of rats or rabbits to in
utero and/or postnatal exposure to
cloquintocet-mexyl in the available
toxicity data, and EPA determined that
a developmental neurotoxicity study is
not required for cloquintocet-mexyl.
The dietary (food and drinking water)
exposure assessments will not
underestimate the potential exposures
for infants and children from the use of
cloquintocet-mexyl (currently there are
no proposed residential uses and
therefore non-occupational exposure is
not expected).

E. Aggregate Risks and Determination of
Safety

1. Acute risk. The aggregate acute risk
estimates include exposure to residues
of cloquintocet-mexyl in food and
water, and does not include dermal,
inhalation or incidental oral exposure.
Since the dietary exposure assessment
already includes the highest acute
exposure from the drinking water
modeling data, no further calculations
are necessary. The food and water
exposure estimates for females 13-49 yrs
old is <1% aPAD. The acute risk
estimate for females 13-49 years,
resulting from aggregate exposure to
cloquintocet-mexyl in food and drinking
water is below EPA’s level of concern.
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2. Short- and intermediate-term
aggregate risk (food + drinking water +
residential). These aggregate risk
assessments take into account chronic
dietary exposure from food and water
(considered to be a background
exposure level) plus (short- and/or
intermediate-term, as applicable) indoor
and outdoor residential exposures.

EPA selected doses and toxicological
endpoints for assessments of short- and
intermediate-term dermal and
inhalation risk. However, since there are
no residential uses for cloquintocet-
mexyl (either established or pending) at
this time, these risk assessments are not
needed.

3. Chronic aggregate risk. The
aggregate chronic risk assessment takes
into account average exposure estimates
from dietary consumption of
cloquintocet-mexyl (food and drinking
water) and residential uses. Since there
are no residential uses for cloquintocet-
mexyl (either established or pending) at
this time, the aggregate chronic
assessment included exposures from
food and drinking water only. Since the
dietary exposure assessment already
includes the highest chronic exposure
from the drinking water modeling data,
no further calculations are necessary.
The general U.S. population and all
population subgroups have exposure
and risk estimates which are below the
Agency’s level of concern (i.e., the
percentages of the chronic population
adjusted doses (cPADs) are all below
100%). The exposure to the U.S.
population is <1% cPAD and the most
highly exposed subgroup, children 3-5
yrs old is 1% cPAD. Therefore, chronic
risk estimates resulting from aggregate
exposure to cloquintocet-mexyl in food
and drinking water are below the
Agency'’s level of concern from all
population subgroups.

4. Cancer aggregate risk. EPA has
concluded cloquintocet-mexyl is
unlikely to pose a cancer risk.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, and to infants and children
from aggregate exposure to cloquintocet-
mexyl residues.

IV. Other Considerations

A. Analytical Enforcement Methodology

1. Residue Analytical Methods.
Adequate enforcement methods are
available for enforcement of the
proposed/existing tolerances on wheat
and barley. The two enforcement
methods are the HPLC/UV method REM
138.01 for determination of
cloquintocet-mexyl (parent) and the

HPLC/UV Method REM 138.10 for
determination of the metabolite CGA—
153433. Adequate EPA petition method
validations have been conducted on
wheat grain, straw, and forage for the
two enforcement methods. Both
methods have been forwarded to FDA
for publication in Pesticide Analytical
Manual, Vol. II. The validated LOQs for
Method REM 138.01 are 0.05 ppm for
wheat forage, hay, and straw, and 0.02
ppm for wheat grain, processed
commodities, and aspirated grain
fractions. The validated LOQ for
Method REM 138.10 is 0.05 ppm for all
wheat commodities.

Syngenta submitted analytical
Methods REM 199.02, REM 199.03, and
117-01 for analysis of residues of CGA—
153433, the metabolite of cloquintocet-
mexyl, in cereal grain matrices. Method
REM 199.02 was used to determine
residues of CGA—-153433 in barley grain,
hay, and straw in one barley field trial
study (MRID 46203205) and in wheat
field trials conducted in Canada (MRID
46302206). Method 117-01 was used to
determine residues of CGA-153433 in
barley grain, hay, and straw in one
barley field trial study (MRID 46203204)
and in the barley grain and processed
commodities in the processing study
(MRID 46203204). All three methods
possessed the same extraction
procedure consisting of acid hydrolysis
(1N HC]) by boiling under reflux for two
hours. The acid hydrolysis is intended
to convert the parent cloquintocet-
mexyl (CGA-185072) to the acid
metabolite, CGA-153433; however,
validation/recovery data for CGA—
185072 was not provided. The three
methods are adequate for data gathering
methods for cloquintocet-mexyl in
cereal grain commodities.

Method REM 117-01 (MRID
46203138) is also proposed as an
enforcement method. To be an
enforcement method for cloquintocet-
mexyl, EPA’s analytical chemistry
laboratory (ACB/BEAD) would have to
validate the Method 117-01 for
cloquintocet-mexyl (CGA-185072) and
its metabolite CGA—153433 in cereal
matrices and radiovalidation data for
the method would have to be submitted.
This is not a deficiency for these
actions.

2. Multiresidue Methods.
Cloquintocet-mexyl and CGA-153433
were tested through the FDA
multiresidue methods according to the
decision tree and protocols in the
Pesticide Analytical Manual, Volume I,
Appendix II. Cloquintocet-mexyl was
tested per Protocols C, D, and E;
recovery was variable using protocol D,
and the test substance was not
recovered using Protocol E. CGA-153433

was tested per Protocols B and C; the
compound was not recovered using
Protocol B, and based on the results of
Protocol C testing, no further testing was
required for this compound. The
submitted multiresidue methods data
have been forwarded to FDA.

B. International Residue Limits

There are no Codex tolerances
established for cloquintocet mexyl.
Australia has established maximum
residue limits (MRLs) for cloquintocet-
mexyl on wheat and barley at 0.1 ppm.

V. Conclusion

EPA has reviewed the data and
information submitted by the petitioner
in support of the establishment of
tolerances for the combined residues of
cloquintocet-mexyl and its acid
metabolite (5-chloro-8-
quinolinoxyacetic acid) in or on wheat
(grain, straw, forage, and hay) and
barley (grain, hay, and straw) as
required in the Federal Register of June
22, 2000 (65 FR 38757; FRL-6592—4).

The residue data show that residues
are not expected to exceed 0.01 ppm in
barley grain (LOQ) and 0.05 ppm in
barley hay and straw. The Agency will
establish permanent tolerances for the
combined residues of cloquintocet-
mexyl (acetic acid, [(5-chloro-8-
quniolinyl)oxy]-, 1-methylhexyl
ester)(CAS Reg. No. 99607—70-2) and its
acid metabolite (5-chloro-8-
quinlinoxyacetic acid), in/on barley
(straw, hay and grain) at 0.1 ppm.

The available data indicate that no
revisions to the current tolerance levels
of 0.1 ppm on wheat, forage and wheat,
hay are needed. EPA does not agree that
grounds exist to increase the tolerance
expressions for wheat forage and hay
because residues of cloquintocet-mexyl
will not exceed 0.1 ppm.

EPA established tolerances for the
combined residues of pinoxaden in or
on barley and wheat in the Federal
Register on July 27, 2005 (70 FR 43313)
(FRL-7725-5). Therefore, EPA is
granting Syngenta’s petition to allow the
use of the safener cloquintocet-mexyl
with pinoxaden in a 1:4 ratio of safener
to active ingredient in or on wheat
(grain, straw, forage, and hay) and
barley (grain, hay, and straw).

VI. Objections and Hearing Requests

Under section 408(g) of FFDCA, as
amended by FQPA, any person may file
an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
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regulations require some modification to
reflect the amendments made to FFDCA
by FQPA, EPA will continue to use
those procedures, with appropriate
adjustments, until the necessary
modifications can be made. The new
section 408(g) of FFDCA provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d) of FFDCA, as was
provided in the old sections 408 and
409 of FFDCA. However, the period for
filing objections is now 60 days, rather
than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
EPA-HQ-OPP-2005-0234 in the subject
line on the first page of your
submission. All requests must be in
writing, and must be mailed or
delivered to the Hearing Clerk on or
before February 14, 2006.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issue(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900L),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Suite 350, 1099 14th St., NW.,
Washington, DC 20005. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 564—6255.

2. Copies for the Docket. In addition
to filing an objection or hearing request

with the Hearing Clerk as described in
Unit VI.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in ADDRESSES. Mail your
copies, identified by docket ID number
EPA-HQ-OPP-2005-0234, to: Public
Information and Records Integrity
Branch, Information Technology and
Resource Management Division (7502C),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. In person or by courier,
bring a copy to the location of the PIRIB
described in ADDRESSES. You may also
send an electronic copy of your request
via e-mail to: opp-docket@epa.gov.
Please use an ASCII file format and
avoid the use of special characters and
any form of encryption. Copies of
electronic objections and hearing
requests will also be accepted on disks
in WordPerfect 6.1/8.0 or ASCII file
format. Do not include any CBI in your
electronic copy. You may also submit an
electronic copy of your request at many
Federal Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VII. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any

enforceable duty or contain any
unfunded mandate as described under
Title I of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. The Agency hereby
certifies that this rule will not have
significant negative economic impact on
a substantial number of small entities.
In addition, the Agency has determined
that this action will not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure‘‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of
FFDCA. For these same reasons, the
Agency has determined that this rule
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does not have any ““tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive order to include regulations
that have ““substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VIII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: December 6, 2005.
Donald R. Stubbs,
Acting Director, Registration Division, Office
of Pesticide Programs.

m Therefore, 40 CFR chapterIis
amended as follows:

PART 180—AMENDED

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.560 is amended by
revising paragraph (a) to read as follows:

§180.560 Cloquintocet-mexyl; tolerances
for residues.

(a) General. Tolerances are
established for the combined residues of
cloquintocet-mexyl (acetic acid, [(5-
chloro-8-quniolinyl)oxy]-, 1-
methylhexyl ester)(CAS No. 99607-70—
2) and its acid metabolite (5-chloro-8-
quinlinoxyacetic acid) when used as an
inert ingredient (safener) in pesticide
formulations containing the active
ingredients pinoxaden (wheat or barley)
or clodinafop-propargyl (wheat only) in
a 1:4 ratio of safener to active ingredient
in or on the following food
commodities:

Commodity Parts per million

Barley, grain
Barley, hay ......ccccceeneee.
Barley, straw .........ccc.....
Wheat, forage ...

Wheat, grain
Wheat, hay
Wheat, straw ...................

[eNeoNoNoNoNeoNo]

* * * * *

[FR Doc. 05—24097 Filed 12—15-05; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2005-0276; FRL-7746-5]

Bifenazate; Pesticide Tolerances for
Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
time-limited tolerances for combined
residues of bifenazate in or on tart
cherries and soybeans. This action is in
response to EPA’s granting of emergency
exemptions under section 18 of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA) authorizing
use of the pesticide on tart cherries and
soybeans. This regulation establishes
maximum permissible levels for
residues of bifenazate in these food
commodities. The tolerance will expire
and is revoked on December 31, 2009.
DATES: This regulation is effective
December 16, 2005. Objections and
requests for hearings must be received
on or before February 14, 2006.
ADDRESSES: To submit a written
objection or hearing request follow the

detailed instructions as provided in
Unit VII of the SUPPLEMENTARY
INFORMATION. EPA has established a
docket for this action under Docket
identification (ID) number EPA-HQ-
OPP-2005-0276. All documents in the
docket are listed on the
www.regulations.gov web site.
(EDOCKET, EPA’s electronic public
docket and comment system was
replaced on November 25, 2005, by an
enhanced federal-wide electronic docket
management and comment system
located at http://www.regulations.gov/.
Follow the on-line instructions.)
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in
EDOCKET or in hard copy at the Public
Information and Records Integrity
Branch (PIRIB), Rm. 119, Crystal Mall
#2, 1801 S. Bell St., Arlington, VA. This
docket facility is open from 8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays. The docket
telephone number is (703) 305—-5805.
FOR FURTHER INFORMATION CONTACT:
Marcel Howard, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305—6784; e-mail
address:howard.marcel@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111)

e Animal production (NAICS code
112)

¢ Food manufacturing (NAICS code
311)

e Pesticide manufacturing (NAICS
code 32532)

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
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certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using EDOCKET (http://
www.epa.gov/edocket/), you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available on E-CFR
Beta Site Two at http://
www.gpoaccess.gov/ecfr/.

II. Background and Statutory Findings

EPA, on its own initiative, in
accordance with sections 408(e) and
408(1)(6) of the Federal Food, Drug, and
Cosmetic Act (FFDCA), 21 U.S.C. 3464,
is establishing tolerances for combined
residues of the miticide bifenazate, 1-
methylethyl-2-(4-methoxy[1,1’-
biphenyl]-3-yl hydrazinecarboxylate)
and diazinecarboxylic acid, 2-(4-
methoxy-[1,1’-biphenyl]-3-yl), 1-
methylethyl ester, expressed as
bifenazate, in or on tart cherries at 5.0
parts per million (ppm); soybean seed at
1.5 ppm; soybean hulls at 20 ppm;
soybean meal at 3.5 ppm; and soybean
refined oil at 20 ppm. These tolerances
will expire and are revoked on
December 31, 2009. EPA will publish a
document in the Federal Register to
remove the revoked tolerances from the
Code of Federal Regulations.

Section 408(1)(6) of the FFDCA
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment. EPA does not intend for its
actions on section 18 related tolerances
to set binding precedents for the
application of section 408 of the FFDCA
and the new safety standard to other
tolerances and exemptions. Section
408(e) of the FFDCA allows EPA to
establish a tolerance or an exemption
from the requirement of a tolerance on
its own initiative, i.e., without having
received any petition from an outside
party.

Section 408(b)(2)(A)(i) of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”

Section 408(b)(2)(A)(ii) of the FFDCA
defines ““safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of the FFDCA requires EPA
to give special consideration to
exposure of infants and children to the
pesticide chemical residue in
establishing a tolerance and to “ensure
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to the
pesticide chemical residue. . . .”

Section 18 of the FIFRA authorizes
EPA to exempt any Federal or State
agency from any provision of FIFRA, if
EPA determines that “‘emergency
conditions exist which require such
exemption.” This provision was not
amended by the Food Quality Protection
Act of 1996 (FQPA). EPA has
established regulations governing such
emergency exemptions in 40 CFR part
166.

IT1. Emergency Exemption for
Bifenazate on Tart Cherries and
Soybeans and FFDCA Tolerances

The state of Utah petitioned EPA to
allow use of bifenazate on tart cherries
to control phytophagous spider mites.
EPA has determined that Utah tart
cherry growers are likely to suffer
significant economic losses due to pest
infestation without use of bifenazate.
Data submitted indicate that effective
control has not been achieved using
current registered products. In addition,
the primary pesticide used for mite
control in the past, propargite, has been
relabeled for post-harvest use only.
Bifenazate is necessary to prevent crop
losses in the current year and to ensure
tree vitality in the next year.

In a separate action, the state of
Delaware petitioned EPA to allow use of
bifenazate on soybeans to control two
spotted spider mites. According to the
applicant, there are two registered
products, dimethoate and chlorpyrifos,
which have some miticidal activity and
are recommended for spider mite
control in Delaware soybeans. EPA has
determined that, in the event of hot, dry
weather, mite populations could cause
significant economic losses to soybean
growers in Delaware, even in light of
these alternatives.

EPA determined that bifenazate can
be used with a reasonable certainty of
no harm to humans or to the
environment. Thus, EPA has authorized

under FIFRA section 18 the use of
bifenazate on tart cherries for control of
phytophagous spider mites in Utah, and
on soybeans for control of two spotted
spider mites in Delaware. After having
reviewed the submission, EPA concurs
that emergency conditions exist for this
State.

As part of its assessment of this
emergency exemption, EPA assessed the
potential risks presented by residues of
bifenazate in or on tart cherries and
soybeans. In doing so, EPA considered
the safety standard in section 408(b)(2)
of the FFDCA, and EPA decided that the
necessary tolerance under section
408(1)(6) of the FFDCA would be
consistent with the safety standard and
with FIFRA section 18. Consistent with
the need to move quickly on the
emergency exemption in order to
address an urgent non-routine situation
and to ensure that the resulting food is
safe and lawful, EPA is issuing this
tolerance without notice and
opportunity for public comment as
provided in section 408(1)(6) of the
FFDCA. Although these tolerances will
expire and are revoked on December 31,
2009, under section 408(1)(5) of the
FFDCA, residues of the pesticide not in
excess of the amounts specified in the
tolerance remaining in or on tart
cherries and soybeans after that date
will not be unlawful, provided the
pesticide is applied in a manner that
was lawful under FIFRA, and the
residues do not exceed a level that was
authorized by these tolerances at the
time of that application. EPA will take
action to revoke these tolerances earlier
if any experience with, scientific data
on, or other relevant information on this
pesticide indicate that the residues are
not safe.

Because these tolerances are being
approved under emergency conditions,
EPA has not made any decisions about
whether bifenazate meets EPA’s
registration requirements for use on tart
cherries and soybeans or whether a
permanent tolerance for these uses
would be appropriate. Under these
circumstances, EPA does not believe
that these tolerances serve as a basis for
registration of bifenazate by a State for
special local needs under FIFRA section
24(c). Nor do these tolerances serve as
the basis for any State other than Utah
and Delaware to use this pesticide on
these crops under section 18 of FIFRA
without following all provisions of
EPA’s regulations implementing FIFRA
section 18 as identified in 40 CFR part
166. For additional information
regarding the emergency exemption for
bifenazate, contact the Agency’s
Registration Division at the address
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provided under FOR FURTHER
INFORMATION CONTACT.

IV. Aggregate Risk Assessment and
Determination of Safety

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 of the
FFDCA and a complete description of
the risk assessment process, see the final
rule on Bifenthrin Pesticide Tolerances
(62 FR 62961, November 26, 1997)
(FRL-5754-7).

Consistent with section 408(b)(2)(D)
of the FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of bifenazate and to make a
determination on aggregate exposure,
consistent with section 408(b)(2) of the
FFDCA, for a time-limited tolerance for
combined residues of bifenazate in or on
tart cherries at 5.0 ppm; soybean seed at
1.5 ppm; soybean hulls at 20 ppm;
soybean meal at 3.5 ppm; and soybean
refined oil at 20 ppm. EPA’s assessment
of the dietary exposures and risks
associated with establishing the
tolerance follows.

A. Toxicological Endpoints

The dose at which no adverse effects
are observed (the NOAEL) from the

toxicology study identified as
appropriate for use in risk assessment is
used to estimate the toxicological
endpoint. However, the lowest dose at
which adverse effects of concern are
identified (the LOAEL) is sometimes
used for risk assessment if no NOAEL
was achieved in the toxicology study
selected. An uncertainty factor (UF) is
applied to reflect uncertainties inherent
in the extrapolation from laboratory
animal data to humans and in the
variations in sensitivity among members
of the human population as well as
other unknowns. An UF of 100 is
routinely used, 10X to account for
interspecies differences and 10X for
intraspecies differences.

For dietary risk assessment (other
than cancer) the Agency uses the UF to
calculate an acute or chronic reference
dose (acute RID or chronic RfD) where
the RfD is equal to the NOAEL divided
by the appropriate UF (RfD = NOAEL/
UF). Where an additional safety factor is
retained due to concerns unique to the
FQPA, this additional factor is applied
to the RfD by dividing the RfD by such
additional factor. The acute or chronic
Population Adjusted Dose (aPAD or
cPAD) is a modification of the RfD to
accommodate this type of FQPA safety
factor (SF).

For non-dietary risk assessments
(other than cancer) the UF is used to
determine the level of concern (LOC).

For example, when 100 is the
appropriate UF (10X to account for
interspecies differences and 10X for
intraspecies differences) the LOC is 100.
To estimate risk, a ratio of the NOAEL
to exposures (margin of exposure (MOE)
= NOAEL/exposure) is calculated and
compared to the LOC.

The linear default risk methodology
(Q*) is the primary method currently
used by the Agency to quantify
carcinogenic risk. The Q* approach
assumes that any amount of exposure
will lead to some degree of cancer risk.
A Q* is calculated and used to estimate
risk which represents a probability of
occurrence of additional cancer cases
(e.g., risk is expressed as 1 x 10¢ or one
in a million). Under certain specific
circumstances, MOE calculations will
be used for the carcinogenic risk
assessment. In this non-linear approach,
a “point of departure” is identified
below which carcinogenic effects are
not expected. The point of departure is
typically a NOAEL based on an
endpoint related to cancer effects
though it may be a different value
derived from the dose response curve.
To estimate risk, a ratio of the point of
departure to exposure (MOE ancer = point
of departure/exposures) is calculated. A
summary of the toxicological endpoints
for bifenazate used for human risk
assessment is shown in the following
Table 1:

TABLE 1.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR BIFENAZATE FOR USE IN HUMAN RISK ASSESSMENT

Exposure Scenario

Dose Used in Risk Assess-
ment, UF

FQPA SF* and Level of
Concern for Risk Assess-
ment

Study and Toxicological Effects

Acute Dietary (General popu-
lation including infants, chil-
dren, and females 13-50
years old)

single dose

An acute dietary endpoint was not selected based on the absence of an endpoint of concern attributed to a

Chronic Dietary (All populations)

NOAEL = 1.0 mg/kg/day

FQPA SF = 1X

1-Year Dog Feeding Study

UF =100 cPAD = chronic RfD/FQPA | LOAEL = 8.9/10.4 mg/kg/day
Chronic RfD = 0.01 mg/kg/ SF = 0.01 mg/kg/day [M/F] based on changes in hematological and
day clinical chemistry parameters, and
histopathology in bone marrow, liver, and
kidney
Incidental Oral, Short-Term (1 to | Oral study LOC for MOE < 100 (Resi- | Rat Developmental Study
30 days) NOAEL = 10 mg/kg/day dential) maternal LOAEL = 100 mg/kg/day based on
(Residential) clinical signs, decreased body weight and

food consumption during the dosing period

Incidental Oral, Intermediate-
Term (30 days to 6 months)
(Residential)

Oral study

NOAEL = 0.9 mg/kg/day

LOC for MOE < 100 (Resi-
dential)

90-Day Subchronic Dog Study

LOAEL = 10.4/10.7 mg/kg/day

[M/F] based on changes in hematologic param-
eters

Short-, Intermediate-, and Long-
Term Dermal (1 to 30 days,
30 days to 6 months, and 6
months to lifetime)

(Residential)

Dermal study
NOAEL = 80 mg/kg/day

LOC for MOE < 100 (Resi-
dential)

21-Day Dermal Toxicity Study in Rats

LOAEL = 400 mg/kg/day based on decreased
body weight and food consumption, hemato-
logic effects, increased spleen weight, and
extramedullary hemapoiesis in the spleen
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TABLE 1.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR BIFENAZATE FOR USE IN HUMAN RISK
ASSESSMENT—Continued

Exposure Scenario

Dose Used in Risk Assess-
ment, UF

FQPA SF* and Level of
Concern for Risk Assess-
ment

Study and Toxicological Effects

Short-Term Inhalation (1 to 30

days)
(Residential)

Oral study

NOAEL = 10 mg/kg/
day(inhalation absorption
rate = 100%)

LOC for MOE < 100 (Resi-
dential)

Rat Developmental Study
LOAEL = 100 mg/kg/day based on decreased
body weight andfood consumption

Intermediate-Term Inhalation
(30 days to 6 months)
(Residential)

Oral study

NOAEL = 0.9 mg/kg/day
(inhalationabsorption rate
= 100%)

LOC for MOE < 100 (Resi-
dential)

90 Day Dog Feeding Study

LOAEL = 10.4/10.7 mg/kg/day

[M/F] based on changes in hematologic param-
eters

Long-Term Inhalation (6 months

tolifetime)
(Residential)

Oral study

NOAEL = 1.0 mg/kg/day
(inhalation absorption
rate = 100%)

LOC for MOE < 100 (Resi-
dential)

1-Year Dog Feeding Study

LOAEL = 8.9/10.4 mg/kg/day

[M/F] based on changes in hematological and
clinical chemistry parameters, and
histopathology in bone marrow, liver, and
kidney

Cancer (oral, dermal, inhalation)

Bifenazate is classified as “not likely” to be a human carcinogen

*The reference to the FQPA SF refers to any additional SF retained due to concerns of FQPA.

B. Exposure Assessment

1. Dietary exposure from food and
feed uses. Tolerances have been
established (40 CFR 180.572) for the
combined residues of bifenazate, in or
on a variety of raw agricultural
commodities. Tolerances on primary
crops range from 0.1 ppm to 35 ppm on
pome fruit, fruiting vegetable, cucurbit
vegetable, tree nut, nectarine, peach,
plum, grape, strawberry, cotton, hops,
okra, peppermint, and spearmint.
Tolerances have also been established in
milk, ruminant meat, and ruminant
meat byproducts at 0.02 ppm.
Bifenazate is a selective miticide which
controls the motile stage of mites either
by direct contact or through contact
with foliar residues. Risk assessments
were conducted by EPA to assess
dietary exposures from bifenazate in
food as follows:

i. Acute exposure. Acute dietary risk
assessments are performed for a food-
use pesticide if a toxicological study has
indicated the possibility of an effect of
concern occurring as a result of a 1-day
or single exposure. As indicated in
Table 1 above, toxicological data for
bifenazate do not identify any dose to
the chemical which triggers a toxic
effect based on an acute dose. As there
were no toxic effects attributable to a
single dose, an endpoint of concern was
not identified to quantitate acute-dietary
risk to the general population, to
infants, to children or to the
subpopulation females 13-50 years old.
Therefore, there is no acute reference
dose (aRfD) or acute population-
adjusted dose (aPAD) for the general

population or females 13-50 years old.
An acute aggregate risk assessment was
not performed because no acute risk is
expected.

ii. Chronic exposure. In conducting
this chronic dietary risk assessment the
Dietary Exposure Evaluation Model
(DEEMT™) analysis evaluated the
individual food consumption as
reported by respondents in the USDA
1994-1996 and 1998 nationwide
Continuing Surveys of Food Intake by
Individuals (CSFII) and accumulated
exposure to the chemical for each
commodity.

The chronic dietary exposure analysis
was based on tolerance level residues
excluding tomato and soybean (average
field trial residues was assumed for
these crops) and average percent crop
treated information. DEEMT™ (Version
7.76) default processing factors were
used for some commodities. The
analyses also included the chronic
surface water point estimate generated
using the Tier 1 model First Index
Reservoir Screening Tool (FIRST) which
assumed that 87% of the basin is
cropped and 100% of the cropped area
treated at the maximum rate (surface
water chronic point estimate was greater
than the ground water point estimate).

iii. Cancer. Bifenazate has been
classified as “‘not likely” to be a human
carcinogen.

iv. Anticipated residue and percent
crop treated (PCT) information. Section
408(b)(2)(E) of the FFDCA authorizes
EPA to use available data and
information on the anticipated residue
levels of pesticide residues in food and
the actual levels of pesticide chemicals

that have been measured in food. If EPA
relies on such information, EPA must
pursuant to section 408(f)(1) require that
data be provided 5 years after the
tolerance is established, modified, or
left in effect, demonstrating that the
levels in food are not above the levels
anticipated. Following the initial data
submission, EPA is authorized to
require similar data on a time frame it
deems appropriate. For the present
action, EPA will issue such Data Call-
Ins for information relating to
anticipated residues as is required by
FFDCA section 408(b)(2)(E) and
authorized under FFDCA section
408(f)(1). Such Data Call-Ins will be
required to be submitted no later than

5 years from the date of issuance of this
tolerance.

Section 408(b)(2)(F) of the FFDCA
states that the Agency may use data on
the actual percent of food treated for
assessing chronic dietary risk only if the
Agency can make the following
findings: Condition 1, that the data used
are reliable and provide a valid basis to
show what percentage of the food
derived from such crop is likely to
contain such pesticide residue;
Condition 2, that the exposure estimate
does not underestimate exposure for any
significant subpopulation group; and
Condition 3, if data are available on
pesticide use and food consumption in
a particular area, the exposure estimate
does not understate exposure for the
population in such area. In addition, the
Agency must provide for periodic
evaluation of any estimates used. To
provide for the periodic evaluation of
the estimate of PCT as required by
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section 408(b)(2)(F) of the FFDCA, EPA
may require registrants to submit data
on PCT.

The Agency used average PCT
information for several commodities.

The Agency believes that the three
conditions listed above have been met.
With respect to Condition 1, PCT
estimates are derived from Federal and
private market survey data, which are
reliable and have a valid basis. EPA uses
a weighted average PCT for chronic
dietary exposure estimates. This
weighted average PCT figure is derived
by averaging State-level data for a
period of up to 10 years, and weighting
for the more robust and recent data. A
weighted average of the PCT reasonably
represents a person’s dietary exposure
over a lifetime, and is unlikely to
underestimate exposure to an individual
because of the fact that pesticide use
patterns (both regionally and nationally)
tend to change continuously over time,
such that an individual is unlikely to be
exposed to more than the average PCT
over a lifetime. For acute dietary
exposure estimates, EPA uses an
estimated maximum PCT. The exposure
estimates resulting from this approach
reasonably represent the highest levels
to which an individual could be
exposed, and are unlikely to
underestimate an individual’s acute
dietary exposure. The Agency is
reasonably certain that the percentage of
the food treated is not likely to be an
underestimation. As to Conditions 2 and
3, regional consumption information
and consumption information for
significant subpopulations is taken into
account through EPA’s computer-based
model for evaluating the exposure of
significant subpopulations including
several regional groups. Use of this
consumption information in EPA’s risk
assessment process ensures that EPA’s
exposure estimate does not understate
exposure for any significant
subpopulation group and allows the
Agency to be reasonably certain that no
regional population is exposed to
residue levels higher than those
estimated by the Agency. Other than the
data available through national food
consumption surveys, EPA does not
have available information on the
regional consumption of food to which
bifenazate may be applied in a
particular area.

2. Dietary exposure from drinking
water. The Agency lacks sufficient
monitoring exposure data to complete a
comprehensive dietary exposure
analysis and risk assessment for
bifenazate in drinking water. Because
the Agency does not have
comprehensive monitoring data,
drinking water concentration estimates

are made by reliance on simulation or
modeling taking into account data on
the physical characteristics of
bifenazate.

The Agency uses the FIRST or the
Pesticide Root Zone/Exposure Analysis
Modeling System (PRZM/EXAMS) to
produce estimates of pesticide
concentrations in an index reservoir.
The Screening Concentrations in
Groundwater (SCI-GROW) model is
used to predict pesticide concentrations
in shallow ground water. For a
screening-level assessment for surface
water EPA will generally use FIRST (a
Tier 1 model) before using PRZM/
EXAMS (a Tier 2 model). The FIRST
model is a subset of the PRZM/EXAMS
model that uses a specific high-end
runoff scenario for pesticides. While
both FIRST and PRZM/EXAMS
incorporate an index reservoir
environment, the PRZM/EXAMS model
includes a percent crop area factor as an
adjustment to account for the maximum
percent crop coverage within a
watershed or drainage basin.

None of these models include
consideration of the impact processing
(mixing, dilution, or treatment) of raw
water for distribution as drinking water
would likely have on the removal of
pesticides from the source water. The
primary use of these models by the
Agency at this stage is to provide a
coarse screen for sorting out pesticides
for which it is highly unlikely that
drinking water concentrations would
ever exceed human health levels of
concern.

Since the models used are considered
to be screening tools in the risk
assessment process, the Agency does
not use estimated environmental
concentrations (EECs) from these
models to quantify drinking water
exposure and risk as a %R{D or %PAD.
Instead, drinking water levels of
comparison (DWLOCs) are calculated
and used as a point of comparison
against the model estimates of a
pesticide’s concentration in water.
DWLOG:s are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food, and from
residential uses. Since DWLOCs address
total aggregate exposure to bifenazate
they are further discussed in the
aggregate risk sections below.

Based on the FIRST and SCI-GROW
models the EECs of bifenazate for
chronic exposures are estimated to be
6.4 parts per billion (ppb) for surface
water and <0.001 ppb for ground water.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure

(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Bifenazate is currently registered for
use on the following residential non-
dietary sites: Ornamentals and non-
bearing fruit trees. The risk assessment
was conducted using the following
exposure assumptions: Only short-term
dermal and short-term inhalation
exposure are expected for homeowner
applicators. Post-application exposure is
anticipated to be negligible and was not
assessed.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of the FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
bifenazate and any other substances and
bifenazate does not appear to produce a
toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that bifenazate has a common
mechanism of toxicity with other
substances. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see the policy statements released by
EPA’s Office of Pesticide Programs
concerning common mechanism
determinations and procedures for
cumulating effects from substances
found to have a common mechanism on
EPA’s website at http://www.epa.gov/
pesticides/cumulative/.

C. Safety Factor for Infants and Children

1. In general. Section 408 of the
FFDCA provides that EPA shall apply
an additional tenfold margin of safety
for infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines that a different margin of
safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a MOE
analysis or through using uncertainty
(safety) factors in calculating a dose
level that poses no appreciable risk to
humans.
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2. Prenatal and postnatal sensitivity.
Developmental toxicity and
reproductive toxicity studies performed
with bifenazate yield no qualitative or
quantitative toxicity evidence of
increased susceptibility among rats and
rabbits during in utero exposure or
during postnatal exposure.

3. Conclusion. There is a complete
toxicity data base for bifenazate and
exposure data are complete or are
estimated based on data that reasonably
accounts for potential exposures. Based
on the lack of increased susceptibility
and the completeness of the toxicity and
exposure databases, EPA has concluded
that the additional 10X safety factor for
childrens’ health can be reduced to 1X.

D. Aggregate Risks and Determination of
Safety

To estimate total aggregate exposure
to a pesticide from food, drinking water,
and residential uses, the Agency
calculates DWLOCs which are used as a
point of comparison against the model
estimates of a pesticide’s concentration
in water EECs. DWLOC values are not
regulatory standards for drinking water.
DWLOCs are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food and residential
uses. In calculating a DWLOC, the

Agency determines how much of the
acceptable exposure (i.e., the PAD) is
available for exposure through drinking
water (e.g., allowable chronic water
exposure (mg/kg/day) = cPAD - (average
food + chronic non-dietary, non-
occupational exposure)). This allowable
exposure through drinking water is used
to calculate a DWLOC.

A DWLOC will vary depending on the
toxic endpoint, drinking water
consumption, and body weights. Default
body weights and consumption values
as used by the USEPA Office of Water
are used to calculate DWLOGs: 2 liter
(L)/70 kg (adult male), 2L/60 kg (adult
female), and 1L/10 kg (child). Default
body weights and drinking water
consumption values vary on an
individual basis. This variation will be
taken into account in more refined
screening-level and quantitative
drinking water exposure assessments.
Different populations will have different
DWLOGCs. Generally, a DWLOC is
calculated for each type of risk
assessment used: Acute, short-term,
intermediate-term, chronic, and cancer.

When EEGs for surface water and
ground water are less than the
calculated DWLOCs, EPA concludes
with reasonable certainty that exposures
to bifenazate in drinking water (when
considered along with other sources of

exposure for which EPA has reliable
data) would not result in unacceptable
levels of aggregate human health risk at
this time. Because EPA considers the
aggregate risk resulting from multiple
exposure pathways associated with a
pesticide’s uses, levels of comparison in
drinking water may vary as those uses
change. If new uses are added in the
future, EPA will reassess the potential
impacts of bifenazate on drinking water
as a part of the aggregate risk assessment
process.

1. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that exposure to bifenazate from food
will utilize 36% of the cPAD for the
U.S. population, 72% of the cPAD for
all infants (< 1 year old) and 84% of the
cPAD for children 1-2 years old. Based
on the use pattern, chronic residential
exposure to residues of bifenazate is not
expected. In addition, despite the
potential for chronic dietary exposure to
bifenazate in drinking water, after
calculating DWLOCs and comparing
them to conservative model EECs of
bifenazate in surface water and ground
water, EPA does not expect the
aggregate exposure to exceed 100% of
the cPAD, as shown in Table 2 of this
unit:

TABLE 2.—AGGREGATE RISK ASSESSMENT FOR CHRONIC (NON-CANCER) EXPOSURE TO BIFENAZATE

o Surface Ground Chronic
Population Subgroup Cﬁ’(Ag}:c)jarSg/ f’f&%? Water EEC | Water EEC DWLOC
(ppb) (ppb) (ppb)

U.S. Population 0.01 36 6.4 <0.001 230
All infants (<1 year old) 0.01 72 6.4 <0.001 26
Children (1-2 years old) 0.01 84 6.4 <0.001 21
Children (3-5 years old) 0.01 78 6.4 <0.001 25
Children (6-12 years old) 0.01 52 6.4 <0.001 47
Youth (13-19 years old) 0.01 33 6.4 <0.001 200
Adults (20-49 years old) 0.01 31 6.4 <0.001 250
Adults (50 + years old) 0.01 30 6.4 <0.001 270
Females (13-49) 0.01 35 6.4 <0.001 260

2. Short-term risk. Short-term
aggregate exposure takes into account
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Bifenazate is currently registered for
use(s) that could result in short-term
residential exposure and the Agency has
determined that it is appropriate to
aggregate chronic food and water and
short-term exposures for bifenazate.

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded that food
and residential exposures aggregated
result in aggregate MOEs of 1,672 for
U.S. population, 1,741 for youth 13-19
years old, 1,820 for adults 20-49 years
old, 1,849 for adults 50+ years old, and
1,684 for females 13-49 years old. These
aggregate MOEs do not exceed the
Agency'’s level of concern for aggregate

exposure to food and residential uses. In
addition, short-term DWLOCs were
calculated and compared to the EECs for
chronic exposure of bifenazate in
ground water and surface water. After
calculating DWLOCs and comparing
them to the EECs for surface water and
ground water, EPA does not expect
short-term aggregate exposure to exceed
the Agency’s level of concern, as shown
in Table 3 of this unit:
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TABLE 3.—AGGREGATE RISK ASSESSMENT FOR SHORT-TERM EXPOSURE TO BIFENAZATE

Adgregate Aggregate Surface Ground Short-Term
Population Subgroup MOE (Food Level of Water EEC | Water EEC DWLOC
+ Residen- Concern (ppb) (ppb) (ppb)
tial) (LOC) PP pp pp

U.S. population 1,672 100 6.4 <0.001 3,200
Youth (13-19 years old) 1,741 100 6.4 <0.001 3,000
Adults (20-49 years old) 1,820 100 6.4 <0.001 3,300
Adults (50 + years old) 1,849 100 6.4 <0.001 3,500
Females (13-49 years old) 1,684 100 6.4 <0.001 2,700

3. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account non-dietary, non-
occupational exposure plus chronic
exposure to food and water (considered
to be a background exposure level).
Though residential exposure could
occur with the use of bifenazate, only
short-term exposures are expected for
homeowner applicators. Therefore, the
aggregate risk is the sum of the risk from
food and water, which were previously
addressed.

4. Aggregate cancer risk for U.S.
population. Bifenazate is classified as
“not likely” to be a human carcinogen.
Thus, a quantification of human cancer
risk has not been performed.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, and to infants and children
from aggregate exposure to bifenazate
residues.

V. Other Considerations

A. Analytical Enforcement Methodology

Adequate enforcement methodology
(example—gas chromatography) is
available to enforce the tolerance
expression. The method may be
requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone

number: (410) 305-2905; e-mail address:

residuemethods@epa.gov.

B. International Residue Limits

Canada, Codex, and Mexico do not
have maximum residue limits for
residues of bifenazate in or on the
proposed crops. Therefore,
harmonization is not an issue.

VI. Conclusion

Therefore, time-limited tolerances are
established for combined residues of
bifenazate, 1-methylethyl-2-(4-
methoxy[1,1’-biphenyl]-3-yl
hydrazinecarboxylate and

diazinecarboxylic acid, 2-(4-methoxy-
[1,1’-biphenyl]-3-yl), 1-methylethyl
ester, expressed as bifenazate, in or on
tart cherries at 5.0 ppm; soybean seed at
1.5 ppm; soybean hulls at 20 ppm;
soybean meal at 3.5 ppm; and soybean
refined oil at 20 ppm.

VII. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA, EPA will continue
to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) of the FFDCA
provides essentially the same process
for persons to “object” to a regulation
for an exemption from the requirement
of a tolerance issued by EPA under new
section 408(d) of the FFDCA, as was
provided in the old sections 408 and
409 of the FFDCA. However, the period
for filing objections is now 60 days,
rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
EPA-HQ-OPP-2005-0276 in the subject
line on the first page of your
submission. All requests must be in
writing, and must be mailed or
delivered to the Hearing Clerk on or
before February 14, 2006.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the

grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issue(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900L),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Suite 350, 1099 14th St., NW.,
Washington, DC 20005. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 564-6255.

2. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VII.A.1., you should also send a
copy of your request to the PIRIB for its
inclusion in the official record that is
described in ADDRESSES. Mail your
copies, identified by the docket ID
number EPA-HQ-OPP-2005-02786, to:
Public Information and Records
Integrity Branch, Information
Technology and Resource Management
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001. In person
or by courier, bring a copy to the
location of the PIRIB described in
ADDRESSES. You may also send an
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electronic copy of your request via e-
mail to: opp-docket@epa.gov. Please use
an ASCII file format and avoid the use
of special characters and any form of
encryption. Copies of electronic
objections and hearing requests will also
be accepted on disks in WordPerfect
6.1/8.0 or ASCII file format. Do not
include any CBI in your electronic copy.
You may also submit an electronic copy
of your request at many Federal
Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VIII. Statutory and Executive Order
Reviews

This final rule establishes time-
limited tolerances under section 408 of
the FFDCA. The Office of Management
and Budget (OMB) has exempted these
types of actions from review under
Executive Order 12866, entitled
Regulatory Planning and Review (58 FR
51735, October 4, 1993). Because this
rule has been exempted from review
under Executive Order 12866 due to its
lack of significance, this rule is not
subject to Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require

Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a FIFRA
section 18 exemption under section 408
of the FFDCA, such as the tolerances in
this final rule, do not require the
issuance of a proposed rule, the
requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”” This final rule
directly regulates growers, food
processors, food handlers, and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of the
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any “tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This

rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

IX. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: December 1, 2005.

Donald R. Stubbs,

Acting Director, Registration Division, Office
of Pesticide Programs.

m Therefore, 40 CFR chapterIis
amended as follows:

PART 180—AMENDED

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.572 is amended by
alphabetically adding commodities in
the table in paragraph (b) to read as
follows:

§180.572 Bifenazate; tolerance for
residues.

* * * * *
(b) * * *
Expiration/
Commodity P?nritlﬁopner revocation
date
Cherry, tart ........ 5.0 12/31/09
Soybean, hulls .. 20 12/31/09
Soybean, meal .. 3.5 12/31/09
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Commodity ;ritlﬁopner revocation ¢ Mail: Document Control Office replaced on November 25, 2005, by an
date (7407M), Office of Pollution Prevention  enhanced federal-wide electronic docket
Sovb fined and Toxics (OPPT), Environmental management and comment system
oybean, refine Protection Agency, 1200 Pennsylvania  located athttp://www.regulations.gov/.
(o] | TR 20 12/31/09 A NW.. Washi DC .. s
Soybean, seed . 15 12/31/09 Ave- ., Washington, 20460— Follow the on-line instructions.)
B . « « « 0001. ) Although listed in the index, some
* Hand Delivery: OPPT Document information is not publicly available,
* * * * * Control Office (DCO), EPA East Bldg., i.e., CBI or other information whose

[FR Doc. 05-24137 Filed 12—15-05; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 710
[EPA-HQ-OPPT-2005-0047; FRL-7732-6]
RIN 2070 AC61

TSCA Inventory Update Reporting
Partially Exempted Chemicals List

Addition of Certain Aluminum Alkyl
Chemicals

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to amend the Toxic Substances
Control Act (TSCA) section 8(a)
Inventory Update Reporting (IUR)
regulations by adding 10 aluminum
alkyl chemicals to the list of chemical
substances in § 710.46(b)(2)(iv) which
are exempt from reporting processing
and use information required by
§710.52(c)(4). EPA has determined that
the IUR processing and use information
for these chemicals is of low current
interest. Manufacturers and importers of
the chemicals listed in § 710.46(b)(2)(iv)
must continue to report manufacturing
information.

DATES: This direct final rule is effective
on February 14, 2006 without further
notice, unless EPA receives adverse
comment by January 17, 2006. If,
however, EPA receives adverse
comment, EPA will publish a Federal
Register document to withdraw the
direct final rule before the effective date.
ADDRESSES: Submit your comments,
identified by docket identification (ID)
number EPA-HQ-OPPT-2005-0047, by
one of the following methods:

e Federal eRulemaking Portal:http://
www.regulations.gov/. Follow the on-
line instructions for submitting
comments.

o Agency Website:http://
www.epa.gov/edocket/. EDOCKET,
EPA’s electronic public docket and
comment system, is EPA’s preferred
method for receiving comments. Follow
the on-line instructions for submitting
comments.

Rm. 6428, 1201 Constitution Ave., NW.,
Washington, DC. Attention: Docket ID
number EPA-HQ-OPPT-2005-0047.
The DCO is open from 8 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
DCO is (202) 564—8930. Such deliveries
are only accepted during the Docket’s
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
docket ID number EPA-HQ-OPPT—
2005—0047. EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at http://
www.epa.gov/edocket/, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through EDOCKET,
regulations.gov, or e-mail. The EPA
EDOCKET and the regulations.gov
websites are “‘anonymous access”
systems, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
going through EDOCKET or
regulations.gov, your e-mail address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket, visit
EDOCKET on-line or see theFederal
Register of May 31, 2002 (67 FR 38102)
(FRL-7181-7).

Docket: All documents in the docket
are listed on the www.regulations.gov
web site. (EDOCKET, EPA’s electronic

disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in
EDOCKET or in hard copy at the OPPT
Docket, EPA Docket Center, EPA West,
Rm. B102, 1301 Constitution Ave., NW.,
Washington, DC. The Public Reading
Room is open from 8:30 a.m. to 4:30
p-m., Monday through Friday, excluding
legal holidays. The EPA Docket Center
Reading Room telephone number is
(202) 566—1744, and the telephone
number for the OPPT Docket, which is
located in the EPA Docket Center, is
(202) 566-0280.

FOR FURTHER INFORMATION CONTACT: For
general information contact: Colby
Lintner, Regulatory Coordinator,
Environmental Assistance Division
(7408M), Office of Pollution Prevention
and Toxics, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001; telephone
number: (202) 554—1404; e-mail
address: TSCA-Hotline@epa.gov.

For technical information contact:
Susan Sharkey, Project Manager,
Economics, Exposure and Technology
Division (7406M), Office of Pollution
Prevention and Toxics, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460;
telephone number:(202) 564-8789; e-
mail address: sharkey.susan@epa.gov.
SUPPLEMENTARY INFORMATION:

1. General Information

A. Does this Action Apply to Me?

You may be affected by this action if
you manufacture (defined by statute at
15 U.S.C. 2602(7) to include import)
chemical substances, including
inorganic chemical substances, subject
to reporting under the Inventory Update
Rule (IUR) at 40 CFR part 710. Any use
of the term “manufacture” in this
document will encompass import,
unless otherwise stated.

Potentially affected entities may
include, but are not limited to:

Chemical manufacturers and
importers subject to IUR reporting,
including chemical manufacturers and
importers of inorganic chemical
substances (NAICS codes 325, 32411).
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This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. To determine whether
you or your business may be affected by
this action, you should carefully
examine the applicability provisions at
40 CFR 710.48. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the technical contact person listed
under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using EDOCKET (http://
www.epa.gov/edocket/), you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings
athttp://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 710 is available at E-CFR
Beta Site Two athttp://
www.gpoaccess.gov/ecfr/.

C. What Should I Consider as I Prepare
My Comments for EPA?

1. Submitting CBI. Do not submit
confidential business information (CBI)
to EPA through EDOCKET,
regulations.gov, or e-mail. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD ROM that
you mail to EPA, mark the outside of the
disk or CD ROM as CBI and then
identify electronically within the disk or
CD ROM the specific information that is
claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for preparing your comments.
When submitting comments, remember
to:

i. Identify the rulemaking by docket
ID number and other identifying
information (subject heading, Federal
Register date, and page number).

ii. Follow directions. The Agency may
ask you to respond to specific questions
or organize comments by referencing a

Code of Federal Regulations (CFR) part
or section number.

iii. Explain why you agree or disagree;
suggest alternatives, and substitute
language for your requested changes.

iv. Describe any assumptions and
provide any technical information and/
or data that you used.

v. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

vi. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

vii. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

viii. Make sure to submit your
comments by the comment period
deadline identified.

II. Background

A. What is the Agency’s Authority for
Taking this Action?

EPA is required under TSCA section
8(b), 15 U.S.C. 2607(b), to compile and
keep current an inventory of chemical
substances manufactured or processed
in the United States. This inventory is
known as the TSCA Chemical
Substances Inventory (the TSCA
Inventory). In 1977, EPA promulgated a
rule (42 FR 64572, December 23, 1977)
under TSCA section 8(a), 15 U.S.C.
2607(a), to compile an inventory of
chemical substances in commerce at
that time. In 1986, EPA promulgated the
initial IUR regulation under TSCA
section 8(a) at 40 CFR part 710 (51 FR
21438, June 12, 1986) to facilitate the
periodic updating of the TSCA
Inventory and to support activities
associated with the implementation of
TSCA. In 2003, EPA promulgated
extensive amendments to the IUR
regulation (68 FR 848, January 7, 2003)
(FRL-6767—4) (2003 Amendments) to
collect manufacturing, processing, and
use exposure-related information, and to
make certain other changes. Minor
corrections to the IUR regulation were
made in July of 2004 (69 FR 40787, July
7, 2004) (FRL-7332-3).

TSCA section 8(a)(1) authorizes the
EPA Administrator to promulgate rules
under which manufacturers and
processors of chemical substances and
mixtures (referred to hereinafter as
chemical substances) must maintain
such records and submit such
information as the Administrator may
reasonably require. TSCA section 8(a)
generally excludes small manufacturers
and processors of chemical substances
from the reporting requirements
established in TSCA section 8(a).
However, EPA is authorized by TSCA

section 8(a)(3) to require TSCA section
8(a) reporting from small manufacturers
and processors with respect to any
chemical substance that is the subject of
a rule proposed or promulgated under
TSCA section 4, 5(b)(4), or 6, or that is
the subject of an order under TSCA
section 5(e), or that is the subject of
relief that has been granted pursuant to
a civil action under TSCA section 5 or
7. The standard for determining whether
an entity qualifies as a small
manufacturer for purposes of 40 CFR
part 710 generally is defined in 40 CFR
704.3. Processors are not currently
subject to the regulations at 40 CFR part
710.

B. What is the Inventory Update
Reporting (IUR) Regulation?

The data reported under the IUR
regulation are used to update the
information maintained on the TSCA
Inventory. EPA uses the TSCA
Inventory and data reported under the
TUR regulation to support many TSCA-
related activities and to provide overall
support for a number of EPA and other
Federal health, safety, and
environmental protection activities. The
TUR regulation, as amended by the 2003
Amendments, requires U.S.
manufacturers (including importers) of
chemicals listed on the TSCA Inventory
to report to EPA every 4 years the
identity of chemical substances
manufactured for a commercial purpose
during the reporting year in quantities
of 25,000 pounds or more at any single
site they own or control. The IUR
regulation generally excludes several
categories of substances from its
reporting requirements, i.e., polymers,
microorganisms, naturally occurring
chemical substances, and certain natural
gas substances. Sites are required to
report information such as company
name, site location and other identifying
information, identity and production
volume of the reportable chemical
substance, and manufacturing exposure-
related information associated with each
reportable chemical substance,
including the physical form and
maximum concentration of the chemical
substance and the number of potentially
exposed workers.

Manufacturers (including importers)
of larger volume chemicals (i.e., 300,000
Ibs. or more manufactured during the
reporting year at any site) are
additionally required to report certain
processing and use information (40 CFR
710.52(c)(4)). This information includes
process or use category, NAICS code,
industrial function category, percent
production volume associated with each
process or use category, number of use
sites, number of potentially exposed
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workers, and consumer/commercial
information such as use category, use in
or on products intended for use by
children, and maximum concentration.

For the 2006 submission period,
inorganic chemicals, regardless of
production volume, are partially exempt
(i.e., submitters do not report the
processing and use information listed in
40 CFR 710.52(c)(4)). After the 2006
reporting period, the partial exemption
for inorganic chemicals will no longer
be applicable and submitters will report
all information on inorganic chemical
substances. In addition, specifically
listed petroleum process streams and
other specifically listed chemical
substances are partially exempt, and
manufacturers of such substances are
not required to report processing and
use information during the 2006
submission period as well as subsequent
submission periods.

C. What is the “Low Current Interest”
Partial Exemption and Petition Process?

The 2003 Amendments established a
partial exemption in 40 CFR
710.46(b)(2) for certain chemicals for
which EPA has determined that the IUR
processing and use information is of
“low current interest.” The current list
of chemical substances which are
subject to the low current interest
exemption are identified at 40 CFR
710.46(b)(2)(iv). Persons who
manufacture or import chemical
substances listed in 40 CFR
710.46(b)(2)(iv) are not required to
report the processing and use
information specified in 40 CFR
710.52(c)(4), but are required to comply
with all other reporting obligations. The
public may petition EPA to add a
substance to, or delete a substance from,
the list of chemicals partially exempt
from reporting under 40 CFR
710.46(b)(2).

In determining whether the partial
exemption should apply to a particular
chemical substance, EPA will consider
the totality of information available for
the chemical substance in question,
including but not limited to information
associated with one or more of the
following considerations (see 40 CFR
710.46(b)(2)(ii)):

(A) Whether the chemical qualifies or has
qualified in past IUR collections for the
reporting of the information described in 40
CFR 710.52(c)(4) (i.e., at least one site
manufactures 300,000 pounds or more of the
chemical).

(B) The chemical substance’s chemical and
physical properties or potential for
persistence, bioaccumulation, health effects,
or environmental effects (considered
independently or together).

(C) The information needs of EPA, other
federal agencies, tribes, states, and local

governments, as well as members of the
public.

(D) The availability of other
complementary risk screening information.

(E) The availability of comparable
processing and use information.

(F) Whether the potential risks of the
chemical substance are adequately managed
by EPA or another agency or authority.

It is important to note that the
addition of a chemical substance to the
partial exemption list will not
necessarily be based on the potential
risks of the chemical, but on the
Agency'’s current assessment of the need
for collecting IUR processing and use
information for that chemical, based
upon the totality of information
considered during the petition review
process. Additionally, interest in a
chemical or a chemical’s processing and
use information may increase in the
future, at which time EPA will
reconsider the applicability of this
partial exemption for those chemicals.

A petition to amend the list of
chemicals partially exempt from
reporting under 40 CFR 710.46(b)(2)
(whether by adding or removing a
chemical to or from the list) must be in
writing, must identify the chemical in
question, including a chemical
identification number, and should
provide sufficient information for EPA
to determine whether collection of the
information in § 710.52(c)(4) for the
chemical in question is of low interest.
In an earlier Federal Register document
(70 FR 3658, January 26, 2005) (FRL—
7332-2), EPA proposed to further
amend the IUR regulations to clarify the
petition requirements. In that document,
EPA explained that a petition must
include a written rationale or
justification to support the assertion that
collecting processing and use
information for the chemical substance
is of low current interest. In addition,
the proposal clarifies that the petition
must be accompanied by relevant
documents, and include specific
citations to information in those
documents. The proposed amendments
also provide that the petitioner’s
rationale must include sufficient
information upon which the Agency can
assess the current need for IUR
processing and use information and can
make a decision concerning the
reporting of that information for the
subject chemical. Finally, the proposal
clarifies that the burden of proof is on
the petitioner to demonstrate why a
given chemical substance should be
considered of low current interest. The
proposed rule has not yet been
finalized.

D. What Action is the Agency Taking?

Through this action, EPA is amending
the list of chemical substances that are
partially exempt from reporting
requirements under the IUR regulation.
EPA received a petition requesting the
addition of the following chemicals to
the list of substances in
§710.46(b)(2)(iv) (Ref. 1):

e Aluminum, chlorodiethyl- (CASRN
96—10-6)

e Aluminum, triethyl- (CASRN 97—
93-8)

e Aluminum, tris(2-methylpropyl)-
(CASRN 100-99-2)

e Aluminum, dichloroethyl- (CASRN
563—43-9)

e Aluminum, trioctyl- (CASRN 1070—
00-4)

¢ Aluminum, tributyl- (CASRN 1116—
70-7)

e Aluminum, trihexyl- (CASRN
1116-73-0)

e Aluminum, hydrobis(2-
methylpropyl)- (CASRN 1191-15-7)

e Aluminum, di-.mu.-
chlorochlorotriethyldi- (CASRN 12075-
68-2)

e Aluminum, trichlorotrimethyldi-
(CASRN 12542-85-7)

The original petition submission was
supplemented by additional information
submitted by the petitioner in response
to clarifying questions asked by the
Agency (Ref. 2). The petitioner supplied
sufficient information for EPA to
identify a low current interest in the
processing and use information
associated with the 10 aluminum alkyl
chemicals.

EPA considered the information
provided by the petitioner and
determined that there is a low current
interest in IUR processing and use
information because exposure to these
substances is not likely to occur due to
their high and apparent reactivities,
which require the use of preventive
measures when handling the substances
in order to eliminate the possibility of
exposure or release. The reaction of
these pyrophoric substances upon
contact with air or water is very fast; the
nature of the reaction is readily
observable (i.e., flames); and the
reaction results in a transformation of
the aluminum alkyl into another
chemical substance once exposed to
water or air. Furthermore, use of these
substances is very limited as
intermediates in chemical synthesis. For
all of these reasons, EPA determined
that, at this time, collecting IUR
processing and use information on these
chemicals would not likely further our
understanding of potential risks
associated with them (Ref. 3).

EPA received 23 non-CBI reports for
these 10 chemicals in the 2002 ITUR
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submission period. Since the 23 reports
represent only a portion of the total
number of reports received, EPA is
estimating that 25 reports over 300,000
Ibs for these 10 chemicals will be
received. Removing the requirement to
report processing and use information
for 25 reports results in a cost savings
of $135,776 to $146,546 in the first
reporting cycle and $108,621 to
$117,237 in future reporting cycles (Ref.
5).
The Agency acknowledges that
additional, unidentified information
may exist. If you are in possession of
information which is relevant to the
Agency’s decision to partially exempt
the 10 substances listed in Unit II.D.,
please provide comments following the
procedure listed in theADDRESSES unit.

II1. Direct Final Rule Procedures

EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comment. This final rule will be
effective on February 14, 2006 without
further notice unless the Agency
receives adverse comment by January
17, 2006. If EPA receives adverse
comment on this rulemaking, the
Agency will publish a timely
withdrawal in the Federal Register and
will publish a notice of proposed
rulemaking in a future issue of the
Federal Register. The Agency will
address the comments as part of that
proposed rulemaking.

IV. Materials in the Rulemaking Record

The public version of the official
record for this rulemaking is contained
in two separate dockets that can be
accessed as described in theADDRESSES
unit. Docket ID number EPA-HQ-
OPPT-2005—-0047 contains the main
rulemaking record. Additionally, certain
supporting records are contained in
docket ID number EPA-HQ-OPPT-
2004-0048, as identified in the listing
contained in this unit. This record
includes the documents located in the
docket as well as the documents that are
referenced in those documents.

1. Letter from Kim Boudreaux,
Albemarle Corporation, to OPPT
Document Control Officer, EPA,
December 24, 2003. Docket document
number EPA-HQ-OPPT-2004-0048—
0002.

2. Letter from Kim Boudreaux,
Albemarle Corporation, to OPPT
Document Control Officer, EPA, April 1,
2005. Docket document number EPA—
HQ-OPPT-2004-0048-0005.

3. USEPA, “IUR Petition Review
Report for aluminum, chlorodiethyl-
(CASRN 96-10-6); aluminum, triethyl-

(CASRN 97-93-8); aluminum,tris(2-
methylpropyl)- (CASRN 100-99-2);
aluminum, dichloroethyl- (CASRN 563-
43-9); aluminum, trioctyl- (CASRN
1070-00-4); aluminum, tributyl- (CASRN
1116-70-7); aluminum, trihexyl-
(CASRN 1116-73-0);
aluminum,hydrobis(2-methylpropyl)-
(CASRN 1191-15-7); aluminum,di-.mu.-
chlorochlorotriethyldi- (CASRN 12075-
68-2); aluminum, trichlorotrimethyldi-
(CASRN 12542-85-7),” Aprﬂ 25, 2005.
Docket document number EPA-HQ-
2004—-0048—-0007.

4. USEPA, “Cost Savings Estimate of
Adding 10 Aluminum Alkyls to the 40
CFR 710.46(b)(2) Chemical Substance
List,” OPPT, April 28, 2005.

V. Statutory and Executive Order
Reviews

A. Executive Order 12866

This direct final rule implements
minor changes to 40 CFR part 710,
resulting in burden and cost reduction.
Since this direct final rule does not
impose any new requirements, it is not
subject to review by the Office of
Management and Budget (OMB) under
Executive Order 12866,
entitledRegulatory Planning and Review
(58 FR 51735, October 4, 1993).

B. Paperwork Reduction Act

This direct final rule does not contain
any information collections subject to
OMB approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501et
seq.

C. Regulatory Flexibility Act

Since this action makes minor
changes to 40 CFR part 710, resulting in
burden reduction, EPA certifies this
action will not have significant
economic impact on a substantial
number of small entities. There will be
no adverse impact on small entities
resulting from this action.

D. Unfunded Mandates Reform Act

This action does not impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4).

E. Executive Order 13132

The Agency has determined that this
action will not have a substantial direct
effect on States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in Executive Order 13132,
entitledFederalism (64 FR 43255,
August 10, 1999). Executive Order

13132 requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” This
action does not alter the relationships or
distribution of power and
responsibilities established by Congress.

F. Executive Order 13175

The Agency has determined that this
rule does not have any ““tribal
implications” as described in Executive
Order 13175, entitled Consultation and
Coordination with Indian Tribal
Governments (65 FR 67249, November
6, 2000). Executive Order 13175,
requires EPA to develop an accountable
process to ensure “‘meaningful and
timely input by tribal officials in the
development of regulatory policies that
have tribal implications.” This direct
final rule will not have substantial
direct effects on tribal governments, on
the relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

G. Executive Order 13045

This action does not require OMB
review or any other Agency action
under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

H. Executive Order 13211

Because this direct final rule is
exempt from review under Executive
Order 12866 due to its lack of
significance, this direct final rule is not
subject to Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001).

I. National Technology Transfer
Advancement Act

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
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(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note).

J. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
Agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and the Comptroller General of
the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 710

Environmental protection, Aluminum
alkyl chemicals, Chemicals, Hazardous
materials, Pyrophoric, Reporting and
recordkeeping requirements.

Dated: November 25, 2005.
Chareles M. Auer,
Director, Office of Pollution Prevention and
Toxics.

Therefore, 40 CFR chapter I is
amended as follows:

PART 710—[AMENDED]

m 1. The authority citation for part 710
continues to read as follows:

Authority: 15 U.S.C. 2607(a).

m 2. Section 710.46 is amended by
adding the following entries in
ascending order to the table in
paragraph (b)(2)(iv) to read as follows:

§710.46 Chemical substances for which
information is not required.

(b) * * *
(?) * * *

Chemical

Aluminum, chlorodiethyl-
Aluminum, triethyl-
Aluminum, tris(2-
methylpropyl)-
Aluminum, dichloroethyl-
Aluminum, trioctyl-
Aluminum, tributyl-
Aluminum, trihexyl-
Aluminum, hydrobis(2-

methylpropyl)-
12075682 .......... Aluminum, di-.mu.-

chlorochlorotriethyldi-
12542-85—7 .......... Aluminum,

trichlorotrimethyldi-

CAS No. Chemical

* * * * *

[FR Doc. 05—24138 Filed 12—-15-05; 8:45 am]|
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 23
RIN 1018-AF69

Inclusion of Alligator Snapping Turtle
(Macroclemys [=Macrochelys]
temminckii) and All Species of Map
Turtle (Graptemys spp.) in Appendix lli
to the Convention on International
Trade in Endangered Species of Wild
Fauna and Flora

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the Fish and Wildlife
Service (Service), are listing the alligator
snapping turtle (Macroclemys
[=Macrochelys] temminckii) and all
species of map turtle (Graptemys spp.)
in Appendix III of the Convention on
International Trade in Endangered
Species of Wild Fauna and Flora
(Convention, or CITES). Appendix III of
CITES includes species that a CITES
Party identifies as being subject to
regulation within its jurisdiction for the
purpose of preventing or restricting
exploitation, and as needing the
cooperation of other Parties in the
control of trade. International trade in
alligator snapping turtles is largely
focused on pet markets and meat for
human consumption. Map turtles are
popular in the pet trade and may also
be sold for human consumption. Map
and alligator snapping turtles are
protected to varying degrees by State
laws within the United States. Listing
these native turtles in Appendix III is
necessary to allow us to adequately
monitor international trade in the taxa;
to determine whether exports are
occurring legally, with respect to State
law; and to determine whether further
measures under CITES or other laws are
required to conserve these species.
Appendix-III listings will lend
additional support to State wildlife
agencies in their efforts to regulate and
manage these species, improve data
gathering to increase our knowledge of
trade in these species, and strengthen
State and Federal wildlife enforcement
activities to prevent poaching and
illegal trade. Furthermore, listing

alligator snapping turtles and all species
of map turtles in Appendix III enlists
the assistance of other Parties in our
efforts to monitor and control trade in
these species.

DATES: This listing will become effective
June 14, 2006.

ADDRESSES: You may obtain information
about permits for international trade in
these species by contacting Mr. Tim Van
Norman, Chief, Branch of Permits—
International, Division of Management
Authority, U.S. Fish and Wildlife
Service, 4401 North Fairfax Drive, Room
700, Arlington, Virginia 22203;
telephone: 703—-358-2104, or 800—-358—
2104; fax: 703—358-2281; e-mail:
ManagementAuthority@fws.gov; Web
site: http://international.fws.gov.

FOR FURTHER INFORMATION CONTACT: Mr.
Robert R. Gabel, Chief, Division of
Scientific Authority; U.S. Fish and
Wildlife Service, 4401 N. Fairfax Drive,
Room 750, Arlington, Virginia 22203;
telephone: 703-358-1708; fax: 703—
358-2276; e-mail:
ScientificAuthority@fws.gov.

SUPPLEMENTARY INFORMATION:

Background

This listing was proposed in the
Federal Register of January 26, 2000 (65
FR 4217). Since that time, with the
assistance of the International
Association of Fish and Wildlife
Agencies (IAFWA), we have conducted
extensive discussions with the range
States for alligator snapping turtle and
map turtles, and have reviewed and
considered all public comments
received on the proposed rule. Our final
decision reflects consideration of the
information and opinions we have
received.

Alligator Snapping Turtle

The alligator snapping turtle
(Macroclemys [=Macrochelys]
temminckii), the largest freshwater
turtle in North America, is a member of
the Family Chelydridae, Order
Testudinata, Class Reptilia. This North
American family includes two
monotypic genera. The second genus is
Chelydra, represented by the common
snapping turtle (Chelydra serpentina).
The nomenclatural history of the
alligator snapping turtle is complex and
continues to evolve. The species was
first described in 1789 as Testudo
planitia, but was placed in the genus
Macrochelys by Gray in 1855. Although
subsequent authors referred to the genus
as Macrochelys, Smith (1955 in Ernst
and Barbour 1972) refuted this
placement and believed the alligator
snapping turtle should be included in
the genus Macroclemys. Lovich (1993)
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supported this approach. In 1995, Webb
demonstrated that the genus
Macrochelys has precedence over
Macroclemys, and the Society for the
Study of Amphibians and Reptiles
adopted this revision in 2000 (Reed et
al. 2002). However, for the purpose of
this listing, we have decided to use
Macroclemys as the primary genus name
because most States and individuals
know the species as Macroclemys and
continue to use this nomenclature.

The alligator snapping turtle inhabits
freshwater river systems and associated
fluvial habitats such as lakes, canals,
oxbows, swamps, ponds, and bayous
throughout the Mississippi River Valley.
It also occurs in the rivers and
associated habitats of several drainage
basins that flow into the Gulf of Mexico,
from the Suwanee River, Florida, in the
east to the western limits of the species’
range in eastern Texas. The current
distribution of M. temminckii includes
the following States: Alabama,
Arkansas, Florida, Georgia, Illinois,
Indiana, Iowa, Kansas, Kentucky,
Louisiana, Mississippi, Missouri,
Oklahoma, Tennessee, and Texas (Ernst
and Barbour 1972).

Current research indicates significant
range-wide genetic divergence of
populations of the species among river
drainages. Three genetically distinct
subpopulations have been identified:
the greater Mississippi River watershed,
the Gulf Coastal rivers east of the
Mississippi River, and the Suwanee
River drainage system (Roman et al.
1999). Extirpation of any local
population in one of the three drainage
basins may lead to loss of genetic
variability and vigor, the increased
vulnerability of remaining populations
to disease and predation, difficulties in
obtaining appropriate founder stock for
possible use in future recovery efforts, if
needed, and loss of the species’ unique
function and role in the ecosystem.

Alligator snapping turtles are
protected in some form by the majority
of States within the species’
distribution. However, levels of
protection and conservation measures
are not consistent from State to State.
Regulatory programs for the alligator
snapping turtle may include:
prohibitions against take from the wild
for both commercial and personal
purposes; restrictions that ban only
commercial harvest from the wild;
regulations that prohibit possession,
purchase, sale, transport, or export;
inclusion on several State lists of
endangered and threatened wildlife; and

regulated commercial captive
production (“farming”).

The alligator snapping turtle is
believed to be significantly reduced in
abundance throughout a substantial
portion of its northern range (Roman et
al. 1999). Previously, the species was
considered for candidate status under
the Endangered Species Act of 1973, as
amended (Act). The World Conservation
Union (IUCN) classifies the alligator
snapping turtle as Vulnerable; according
to IUCN criteria, this species will likely
become Endangered in the future if the
factors leading to its decline continue
(TUCN 2000).

The alligator snapping turtle is
declining throughout its range as a
consequence of several known factors.
Two of the leading factors contributing
to loss of the species’ native habitat are
commercial and agricultural
development of former bottomland
hardwood forest and associated
freshwater streams, as well as river and
bankside modifications that alter or
eliminate crucial nesting sites (Reed et
al. 2002). Another major threat is over-
collection of live adult turtles from the
wild for human consumption and for
export of live animals destined for the
pet trade (Figure 1). Alligator snapping
turtle hatchlings are sold in the
domestic and international pet trade,
whereas adult specimens are harvested
for local human consumption and for
use in the specialty meat trade within
the United States. Based on the rapid
rise in exports of alligator snapping
turtles (Figure 1), we believe that a
portion of the exports may be for the
meat trade. Harvest and trade of mature,
breeding adults can rapidly become
unsustainable because of the alligator
snapping turtle’s life history and
reproductive strategy. Intense collection
over several decades has severely
depleted many local populations and/or
altered their demographic structure
(Roman et al. 1999). Other threats to the
alligator snapping turtle include water
pollution that often results in the
reduction of key prey species and
bioaccumulation of industrial and
agricultural toxins (Reed et al. 2002).

The alligator snapping turtle cannot
sustain significant collection from the
wild because of its life history traits
(Galbraith et al. 1997). The species does
not reach sexual maturity until 11-13
years of age in the wild, and a typical
mature female only produces one clutch
of eggs per year. A single clutch may
comprise 8-52 eggs (Ernst and Barbour
1989). The alligator snapping turtle is

characterized by low survivorship in
early life stages, and delayed
maturation, but surviving individuals
may live many decades once they reach
maturity. Therefore, the population
dynamics of this species are extremely
sensitive to the harvest of adult females.
An adult female harvest rate of less than
2 percent per year is considered
unsustainable, and harvest of this
magnitude or greater will result in
significant local population declines
(Reed et al. 2002).

As noted above, harvest controls for
the species vary by State agencies.
Commercial harvest and trade are
prohibited in most range States,
although individual turtles may be
taken from the wild for personal use in
many States. The State of Louisiana now
prohibits commercial harvest of alligator
snapping turtles and limits recreational
take to one turtle per day per licensed
fisher under recent changes in state
harvest regulations (Louisiana
Department of Wildlife and Fisheries
2004). In addition, Louisiana closely
regulates all captive breeding of alligator
snapping turtles for domestic and
international trade. The State of
Mississippi permits trade in farm-reared
alligator snapping turtles. Hatchling
alligator snapping turtles offered for sale
in the pet trade are often advertised as
“captive-bred.” During the comment
period, the State of Louisiana confirmed
that many of the animals in trade are
indeed captive-bred in the State.
Louisiana turtle farms operate under
strict statutes that require sanitary
conditions, including testing for
Salmonella prior to export (James H.
Jenkins, Jr., Secretary, Louisiana
Department of Wildlife and Fisheries, in
litt. to the Service 2000).

We formerly believed that many
exported hatchlings were derived from
wild-collected eggs; however, recent
information indicates that this practice
is not as common as previously
supposed (James H. Jenkins, Jr.,
Secretary, Louisiana Department of
Wildlife and Fisheries, in litt. to the
Service 2000). Prices for alligator
snapping turtles vary greatly based on
size, market demand, age, coloration,
origin (wild-caught versus captive-bred),
and condition. TRAFFIC-North
America, the wildlife trade monitoring
network, notes that most live adult
alligator snapping turtles are exported to
Japan and Hong Kong (Simon Habel,
Director, TRAFFIC-North America, in
litt. to the Service 2000).
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Figure 1. Minimum Number of Exports of Live Alligator Snapping Turtles from

the United States, 1989 — 2000
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Data collected by the Service’s Office
of Law Enforcement (OLE) indicate that
the volume of trade in alligator
snapping turtles has increased
substantially in the past decade, from
290 specimens in 1989 to 23,780
specimens in 2000 (Figure 1). These
data were obtained from OLE’s database
containing Declaration Forms 3-177, a
declaration that must be filed by

individuals and commercial businesses
upon international importation or
exportation of wildlife, including parts
and products. We believe these data are
minimum figures, because not all
shipments that were exported were
declared or recorded to the species
level, particularly in the earlier years of
the decade, and the data do not include
illegal trade.

The declared origin of exported
alligator snapping turtles began to shift
during the late 1990s (Figure 2). In 1996,
the majority of alligator snapping turtles
presented for export were declared as
having been harvested from the wild. As
the turtle-farming industry has
increased, so too have exports of farm-
raised turtles, although dependence on
wild-caught turtles has not

Figure 2. Export of Alligator Snapping Turtles from the United States
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decreased, possibly due to increased
demand for the species and the resulting
increased volume of trade. By 2000, the
number of farm-raised alligator
snapping turtles exported was nearly
equal to the number of wild-caught
specimens exported. The number of
exported alligator snapping turtles of
unknown origin decreased. However, as
evident in Figure 2, the volume of trade
in the species increased substantially
over the years 1996—-2000.

During our review of the OLE
declaration data, we discovered that the
largest number of alligator snapping
turtles was exported from wildlife ports
in the State of California. More than
25,000 animals were shipped from
California between 1996 and 2000.
However, most if not all alligator
snapping turtles exported from
California originated from other States,
since California is not a range State;
therefore, these data do not reflect the
true origin of all exported alligator
snapping turtles. The other major
exporting States, reflected by
declaration data, were Arkansas, with
shipments of more than 14,000 alligator
snapping turtles; Missouri, with more
than 6,000 specimens exported; and
Louisiana, with total exports of just over
5,000 animals.

Map Turtles

There are 12 species of North
American map turtles: the common map
turtle (Graptemys geographica),
Barbour’s map turtle (G. barbouri),
Alabama map turtle (G. pulchra),
Escambia map turtle (G. ernsti),
Pascagoula map turtle (G. gibbonsi),
Cagle’s map turtle (G. caglei), false map
turtle (G. pseudogeographica), Ouachita
map turtle (G. ouachitensis), Texas map
turtle (G. versa), ringed map turtle (G.
oculifera), yellow-blotched map turtle
(G. flavimaculata), and black-knobbed
map turtle (G. nigrinoda). Map turtles
are subject to legal protection in one or
more States where they occur, although
State regulations for harvest, possession,
and trade vary. In addition, the ringed
map turtle and the yellow-blotched map
turtle are Federally listed as threatened
species under the Endangered Species
Act. Cagle’s map turtle is a Candidate
species under the Endangered Species
Candidate Conservation Program.
Collection, possession, and trade in
certain Graptemys species are
prohibited in the States that include
them in their endangered and
threatened species lists. States that
prohibit take, possession, and/or sale of
map turtles include: Indiana, Kansas,
Maine, Missouri, North Dakota, and
South Dakota. Some States allow
harvest and trade of wild map turtles

with specific provisions. Alabama
allows trade in G. geographica and G.
pseudographica, but protects G.
pulchra, G. barbouri, G. ernsti, and G.
nigrinoda from all commercial activity.
Map turtles are not native to Colorado;
however, sales are legal, provided
specimens are greater than 4 inches in
carapace length. Wild-caught specimens
in Illinois may be taken by dip nets,
hand, or hook and line, provided the
collector possesses a valid State fishing
license. Map turtles may be sold in
licensed pet stores in Illinois, provided
the dealer can document that the turtles
were legally obtained. Minnesota does
not allow take, possession, transport, or
purchase of any turtle species without a
State turtle seller’s license. There are
currently no controls on the sale of map
turtles in Ohio. Wisconsin requires a
valid State license and limits possession
to five specimens of each map turtle
species.

Trade in Graptemys species increased
substantially from 1989 to 2000 (U.S.
Fish and Wildlife Service, Office of Law
Enforcement 2000). In 1989, fewer than
600 map turtles were exported from the
United States. The volume of trade
rapidly increased during the 1990s; by
the year 2000, more than 200,000 map
turtles were exported (U.S. Fish and
Wildlife Service, Office of Law
Enforcement 2000). The rise in demand
for map turtles is primarily the result of
the increasing popularity of reptiles for
the international pet trade. Supply has
kept pace with demand through the
expansion of large-scale international
commercial trade in many turtle
species. Map turtles are produced in the
United States by farms that specialize in
propagating captive-bred hatchlings
specifically for commercial trade, but
turtles are also entering trade through
collection from the wild. The closure of
many countries to imports of the
popular red-eared slider (Trachemys
scripta elegans) because of invasive
concerns may have led to a surge in
demand for map turtles, and
particularly for farm-raised hatchlings.
Based on OLE’s declaration data, it
appears that the majority of shipments
depart from the United States between
the months of August and October.

Common Map Turtle

The common map turtle (Graptemys
geographica) was first described by Le
Sueur in 1817 (Ernst and Barbour 1989).
The species occurs in the St. Lawrence
River drainage, extending from southern
Quebec, Canada, to Lake Ontario, and
into northwest Vermont (Ernst and
Barbour 1989). It also occurs in the
southern portion of Ontario. The species
is widely distributed in the Midwestern

United States. G. geographica occurs in
the Great Lakes region of lower
Michigan, Wisconsin, and southeastern
Minnesota. The species occurs west of
the Appalachian Mountains, from Ohio,
Kentucky, and Tennessee west to Iowa,
Kansas, and northeastern Oklahoma and
south to Arkansas, Alabama (above the
fall line), and northwest Georgia.
Common map turtles are also found
within suitable habitat in the
Susquehanna River drainage of
Pennsylvania and Maryland, and in the
Delaware River system of Pennsylvania
and New Jersey, although the
Pennsylvania and New Jersey Delaware
River populations are not contiguous
with one another or with the larger
occupied range of the species. Finally,
an additional geographically isolated
population exists within the Hudson
River area of New York, which contains
one of the world’s most biologically
diverse ecosystems based on numbers of
species present. The common map turtle
is the only species of map turtle that
inhabits watersheds discharging into the
Atlantic Ocean. In the past, substantial
populations inhabited most waterways
that harbored sufficient mollusk
populations (Ernst and Barbour 1989).
Common map turtles typically inhabit
large rivers and lakes that offer plentiful
basking sites (Ernst et al. 1994). Habitat
preferences, measured by capture
frequency, have been studied in the
Susquehanna River system flowing
through Pennsylvania. Preferred sites
were found to be those that contained
deep, slow-moving currents, stream
riffles, and shallow bankside areas.
Large common map turtles were
typically captured in rivers and streams
with deep, slow-moving currents,
whereas smaller turtles were collected
more often than expected in slow-
moving, less turbulent shallows. Pluto
and Bellis (1986) found that large adult
common map turtles generally avoid
areas of emergent vegetation and
congregate in areas that can
accommodate numerous downed tree
limbs and branches that can be used as
basking sites.

Wild common map turtles may live
longer than 20 years (Ernst et al. 1994).
The species generally does not
acclimate well to captive conditions;
however, one adult specimen survived
more than 18 years in Chicago’s
Brookfield Zoo (Snider and Bowler
1992). Preferred prey items include
freshwater snails, clams, insects
(particularly immature stages), crayfish,
water mites, fish, and aquatic vegetation
(Ernst and Barbour 1989).

Similar to those of other turtle
species, the eggs and hatchlings of G.
geographica are preyed upon by a wide
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variety of vertebrate species, including
rice rats (Oryzomys palustris;
Goodpaster and Hoffmeister 1952).
Adult female common map turtles are
most vulnerable to predation when they
leave the water to lay their eggs on
shore.

Population declines in portions of the
species’ range can be directly attributed
to human activities. Water pollution and
over-harvest have resulted in the
decline or elimination of this map
turtle’s preferred mollusk prey base.
Expanding waterfront development has
increased encroachment on, and the
destruction of, traditional nesting sites.
Mortalities of adult map turtles are
common during the nesting season,
particularly when females cross roads to
reach nesting sites.

Barbour’s Map Turtle

Barbour’s map turtle (Graptemys
barbouri) was first described by Carr
and Marchand in 1942 (Ernst and
Barbour 1989). This species is closely
related to G. pulchra, G. ernsti, and G.
gibbonsi (discussed below). It shares
characteristics of these species,
including large mature female size,
extreme sexual size dimorphism,
morphological differences between the
sexes, the presence of prominent
vertebral spines, and a diploid
chromosome number of 52 (Lovich and
McCoy 1992).

This species’ range is restricted to
large tributaries of the Apalachicola
River, including the Chipola,
Chattahoochee, and Flint Rivers in
eastern Alabama, western Georgia, and
western Florida; three discontinuous
populations are known to exist (Ernst et
al. 1994). Barbour’s map turtles prefer
clear streams with a limestone substrate,
and large rivers that support abundant
basking sites in the form of snags, fallen
trees, and limbs (Ernst and Barbour
1972). Large Barbour’s map turtles,
particularly females, feed primarily on
freshwater mollusks, including snails
and select clam species (Cagle 1952).
The longest-lived captive-held G.
barbouri survived more than 31 years in
the National Zoological Park in
Washington, D.C. (Snider and Bowler
1992).

Similar to those of other turtle
species, the eggs and hatchlings of
Barbour’s map turtle are preyed upon by
many vertebrate predators. This species
has occasionally been harvested for
human consumption. For example,
Newman (1970) reported the collection
of 50 Barbour’s map turtles from a 1-
mile section of the Chipola River by
three individuals in a single afternoon,
thus providing us with a small measure
of species abundance in a localized area

during past decades. Such anecdotal
information may serve as a baseline for
determining changes in species
composition or declines in abundance
when compared to current stock-
assessment data. Several authors note
that G. barbouri populations are in
decline as the result of water pollution
and over-collecting for the pet trade
(Ernst et al. 1994), whereas others cite
river channelization, dredging, and
pollution that affect both turtles and
their molluscan prey base, combined
with excessive collection for the pet
trade (Buhlmann and Gibbons, in Benz
and Collins, ed. 1997).

Alabama Map Turtle

The Alabama map turtle (Graptemys
pulchra), Escambia map turtle (G.
ernsti), and Pascagoula map turtle (G.
gibbonsi) were first described as G.
pulchra by Baur in 1893 (Ernst and
Barbour 1989). Lovich and McCoy
(1992) examined morphological
variation in the G. pulchra species
complex in three separate drainage
basins and determined that each
drainage basin supports a separate and
distinct species. Populations of the
species from the Escambia-Conecuh
River system and the Pascagoula and
Pearl river systems represent distinct
species, G. ernsti and G. gibbonsi,
respectively (NatureServe 2003),
whereas the Alabama map turtle, G.
pulchra, inhabits the Mobile Bay
drainage basin. MtDNA studies have
verified differences among these taxa
(Lamb et al. 1994).

The range of G. pulchra is restricted
to those rivers in Alabama and Georgia
that flow into Alabama’s Mobile Bay
(Ernst et al. 1994). Individuals have
been collected in the Alabama, Cahaba,
Tombigbee, Coosa, and Black Warrior
Rivers; however, the species has not
been detected in the Tallapoosa River
above the fall line in Alabama (Mount
1975). The Alabama map turtle likely
inhabits the Tombigbee River system in
the State of Mississippi, because the
range of G. nigrinoda generally overlaps
that of G. pulchra, and G. nigrinoda has
been collected within this system.
However, the presence of G. pulchra has
not been verified (Shoop 1967;
NatureServe 2003).

The Alabama map turtle inhabits
large, swiftly flowing creeks and rivers
that can accommodate plentiful basking
sites comprised of fallen trees, limbs,
and brush. In rocky Piedmont habitats,
males are often found in shallow stream
reaches, but females appear to favor
deep pools and impoundments (Ernst et
al. 1994).

The introduced Asian mussel
Corbicula sp. is believed to have become

an important food source for G. pulchra;
female Alabama map turtles are
particularly partial to this prey item
(Marion 1986; Ernst et al. 1994).
Longevity records are based on captive-
held specimens, which have survived in
captivity more than 15 years (Snider
and Bowler 1992).

The eggs and hatchlings of the
Alabama map turtle, consistent with
those of other turtle species, are preyed
upon by a wide variety of vertebrate
species. Water pollution adversely
affects the species’ molluscan prey base;
in addition, waterway modification
projects and associated habitat
degradation are all considered factors in
the decline of G. pulchra populations
(Ernst et al. 1994).

Escambia Map Turtle

The Escambia map turtle (Graptemys
ernsti) was first described in 1992 by
Lovich and McCoy. This species was
formerly considered a variant of G.
pulchra. However, Lovich and McCoy
demonstrated that map turtles that were
previously considered to be G. pulchra
actually comprise three distinct species,
as previously noted.

The species’ range is limited to rivers
in Alabama and Florida that flow into
Pensacola Bay, Florida (Lovich and
McCoy 1992). These drainage systems
include the Yellow, Escambia, Conecuh,
and Shoal Rivers. The Escambia map
turtle prefers large, rapidly flowing
streams and rivers with sand or gravel
substrates (NatureServe 2003). Similar
to those of most turtle species, favored
basking sites include streamside
locations with profuse snags, fallen
trees, limbs, and other brush. The
species is absent from streams that lack
freshwater mollusks (Buhlman and
Gibbons 1997).

The diet of G. ernsti is varied and
opportunistic. Female Escambia map
turtles prefer mollusks, including
gastropods and the introduced Asian
Corbicula mussel, but also consume
native mussels, aquatic snails, and
occasional crayfish. The prey base for
this species is largely molluscan;
however, G. ernsti (particularly adult
males and juveniles) are opportunistic
feeders, and insects and small fish are
often included in the species’ diet.

Nest predation by an array of
vertebrate species can exceed 90 percent
in a given year (NatureServe 2003). Fish
crows (Corvus ossifragus) prey on map
turtle nests by day. Raccoons (Procyon
Iotor) feed on eggs nocturnally, and also
prey on nesting females (Shealy 1976).
Humans have the greatest impact on the
continued survival of this species.
Collection of adults, which are slow to
mature, and eggs, which are also



Federal Register/Vol. 70, No. 241/Friday, December 16, 2005/Rules and Regulations

74705

vulnerable to extremely high rates of
nest predation by other vertebrate
species, decreases the survival potential
of wild populations. Incidences of
hunters using basking Escambia map
turtles for target practice have also been
documented (Shealy 1976; NatureServe
2003). The species, similar to other
aquatic species, is believed to be
threatened by water pollution, including
heavy metal contamination, and river
channelization (Florida Natural Areas
Investigation, unpub., as cited in
Bulmann and Gibbons 1997).

Pascagoula Map Turtle

The Pascagoula map turtle
(Graptemys gibbonsi) was formerly
considered a variant of G. pulchra.
Lovich and McCoy determined that G.
gibbonsi was a separate, distinct species
in 1992. This species is found in the
deep, swift main channels and
associated tributaries of the Pascagoula
and Pearl Rivers, including the
Chickasawhay, Leaf, and Bouge Chitto
rivers in Mississippi and Louisiana
(Ernst et al. 1994). Sand or gravel
substrates and an abundance of basking
sites consisting of fallen logs and brush
are considered ideal habitat for the
Pascagoula map turtle. Similar to other
map turtles, the Pascagoula map turtle
eats insects, snails, and clams (Ernst et
al. 1994).

Raccoons and other vertebrate
predators prey on the eggs and
hatchlings of G. gibbonsi, as they do
those of other turtle species. Habitat
destruction, however, is considered the
greatest threat to the survival of the
species (NatureServe 2003). Sections of
the species’ range, including the Pearl
River and portions of the Pascagoula
River, have been degraded by
channelization for navigation and
inflows of industrial pollutants. The
decline of Pearl River populations was
documented in 1989 by Dundee and
Rossman (as cited in Buhlmann and
Gibbons 1997). In 1986, an extended
section of Mississippi’s Leaf River,
downstream from a pulp-processing
plant, was found to be devoid of G.
gibbonsi, although it was previously
known to occur there. In contrast,
upstream waters contained healthy map
turtle populations (Ernst et al. 1994).

Cagle’s Map Turtle

The Cagle’s map turtle (Graptemys
caglei) was first classified by Haynes
and McKown in 1974. G. caglei is
morphologically intermediate between
G. versa and G. pseudogeographica
kohnii (Haynes and McKown 1974).
Bertl and Killebrew (1983) concluded
that G. ouachitensis, G. p.
psuedographica, and G. p. kohnii are its

closest biogeographical relatives. Cagle’s
map turtle was designated as a
Candidate Species under the Service’s
Endangered Species Candidate
Conservation Program in 1993 (58 FR
5701).

This species’ range formerly
encompassed the watersheds of the
Guadalupe and San Antonio Rivers of
south-central Texas (Dixon 1987;
Conant and Collins 1991). Historical
population status and abundance data
are not available. Vermersch (1992)
found that the Cagle’s map turtle was
considered the dominant turtle species
in certain sections of the Guadalupe
River watershed; however, the species is
probably extirpated from the San
Antonio River drainage system. Recent
mark-recapture studies estimate that no
more than 400 individuals remain in the
upper Guadalupe river system.
Downstream estimates based on 10
years of data collection indicate
abundance levels of 1,354-2,184
individuals. Below Canyon Dam, a large
population of some 11,300 individuals
inhabits the middle Guadalupe River
and lower San Marco River (U.S. Fish
and Wildlife Service, Endangered
Species Program 2002).

Cagle’s map turtle habitat in the
Guadalupe River drainage consists of
streams with a moderate flow and a
limestone or mud substrate. These
streams include reaches containing
numerous pools of varying depths. The
Cagle’s map turtle also resides in
sluggish waters behind stream
impoundments that vary in depth from
1 to 3 meters (Vermersch 1992).

This species prefers a diet of fallen
bark, algae, grass, insects, and aquatic
snails (Ernst and Barbour 1989).
Longevity records for the species have
been compiled from captive-held
individuals and indicate that an adult
male G. caglei survived more than 14
years in captivity (Snider and Bowler
1992).

The primary threat to Cagle’s map
turtle is loss and degradation of riverine
habitat resulting from construction of
dams and reservoirs (Killebrew 1991 in
U.S. Fish and Wildlife Service,
Endangered Species Program 2002).
Recently described as a Texas endemic,
the species is of interest to collectors
and is vulnerable to over-collecting for
the pet trade, zoos, museums, and
scientific research (Killebrew 1991 in
U.S. Fish and Wildlife Service,
Endangered Species Program 2002).
Even modest levels of collecting would
severely impact populations, reducing
numbers to unsustainable levels
(Warwick et al. 1990). The naturally
limited distribution of Cagle’s map
turtle makes the species more

vulnerable to extinction than other
wider-ranging species. Location and
suitability of nesting sites may be
affected by alteration of a single river
system and, consequently, affect hatch
rates and sex ratios (Wibbels et al.
1991).

False Map Turtle

The false map turtle (Graptemys
pseudogeographica) was first identified
by Gray in 1831 (Ernst and Barbour
1989). G. pseudogeographica inhabits
large tributaries of the Missouri and
Mississippi rivers that flow within the
States of Illinois, Indiana, Minnesota,
North Dakota, Ohio, South Dakota, and
Wisconsin (Ernst and Barbour 1989).
The species’ southern range may extend
as far as southwest Alabama, southern
and western Mississippi, Louisiana, and
eastern Texas. Cagle (1953) originally
described G. ouachitensis ouachitensis
and G. o. sabinensis as subspecies of G.
pseudogeographica. However, studies
by Vogt (1993) demonstrated that G.
ouachitensis and G. pseudogeographica
are separate species. Differentiation of
these species is based largely on
differing head stripe patterns. However,
Ewert (1979) and Vogt (1980) noted that
contrasting head patterns may be the
result of different incubation
temperatures, and a single clutch may
exhibit variations among clutch mates.
Recent molecular studies, however,
confirm the arrangement of G.
pseudogeographica, with subspecific
forms G. p. pseudogeographica and G.
p. kohnii (Lamb et al. 1994).

Two subspecies of the false map turtle
are currently recognized (Vogt 1993), as
discussed above. G. p.
pseudogeographica, the false map turtle
first noted by Gray in 1831 (Ernst and
Barbour 1989), occurs from Ohio
through Indiana, Illinois, Wisconsin,
Minnesota, and the Dakotas, and
continues south to western Kentucky,
Tennessee, and Missouri. G. p. kohnii,
the Mississippi map turtle described by
Baur in 1890 (Ernst and Barbour 1989),
differs morphologically from the
nominate race. This species is found in
the Mississippi River watershed, from
west Tennessee, central Missouri, and
possibly southeast Nebraska, and
extends south to eastern Texas,
Louisiana, and southern and western
Mississippi. Although most of the
subspecies’ range lies west of the
Mississippi River, there is an
unsubstantiated record of an individual
G. p. kohnii from the vicinity of Mobile,
Alabama (Mount 1975). Specimens of G.
p. kohnii recently discovered in the
Pearl River, Mississippi, are believed to
have been captive-held individuals that
were later released. McCoy and Vogt
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(1992), however, suggested these
individuals may have been introduced
into the Pearl River during the
Mississippi River floods of 1979.

Although G. pseudogeographica
primarily lives in large rivers and
associated backwaters, the species is
also found in lakes, ponds, sloughs,
bayous, oxbows, and occasionally
freshwater marshes (Ernst and Barbour
1989). Habitats containing abundant
aquatic vegetation, adequate basking
sites, and slow-moving currents are
preferred by the false map turtle,
although Ernst and Barbour (1989)
noted the species occasionally inhabits
the swiftly flowing main channel of the
Mississippi River. Throughout the
northern portion of the species’ range,
the false map turtle is considered an
opportunistic omnivore due to
overlapping ranges and habitat shared
with other Graptemys species that
consume similar prey items (Ernst et al.
1994). The false map turtle consumes
most available plant and animal
materials in the species’ northern range
(Ernst and Barbour 1989). G.
geographica and G. ouachitensis are
absent in the southern portion of G.
pseudogeographica’s range, where the
false map turtle feeds primarily on
mollusks due to the lack of competitors
(Ernst et al. 1994). Juvenile and male G.
p. kohnii are considered omnivorous,
whereas adult females prefer a diet
largely composed of mollusks.

Predators of false map turtle nests and
eggs include the red fox (Vulpes vulpes),
raccoon, and river otter (Lontra
canadensis) (Ernst et al. 1994).
Destruction of new nests often occurs
within the first 24 hours after laying;
over 90 percent of newly laid nests may
be vulnerable to predation (Ernst et al.
1994). Emerging hatchlings are subject
to a wide range of avian predators (Vogt
1980). Largemouth bass (Micropterus
salmoides), catfish (Ictalurus spp.),
pickerel (Esox spp.), and other game fish
are potential predators of hatchlings
after they reach water bodies
(Thompson 1985). Human-related
mortality of adult false map turtles is
often attributed to drowning in gill nets,
shooting, and set lines for commercial
fishing (Vogt 1980).

Commercial fishermen noted that the
species was abundant at least 25 years
earlier in the Missouri and Mississippi
rivers, but had become uncommon. The
subspecies G. p. kohnii is known to be
declining in Missouri (Ernst et al. 1994;
NatureServe 2003). Threats to survival
include destruction of nesting habitat
and nests, agricultural practices, and
pollution. In Missouri and South
Dakota, numbers are decreasing,
possibly due to several factors including

water pollution, river channelization,
impoundments, reduction of suitable
nesting sites, siltation, and unlawful
shooting (Ernst et al. 1994; CITES
Proposal 1996).

Anderson (1965) asserted that the
increasing amount of pollutants
discharged throughout the Mississippi
River drainage basin had virtually
eradicated turtles for many miles below
St. Louis.

Ouachita Map Turtle

The Ouachita map turtle (Graptemys
ouachitensis) inhabits a range extending
from Texas, Louisiana, and western and
northern Alabama in the south, through
eastern Iowa and Kansas, and the States
of Illinois, Indiana, Kentucky,
Minnesota, Tennessee, and Wisconsin
(Ernst and Barbour 1989). Additionally,
in an area more than 200 km west of the
normal range of the species, disjunct
populations of Ouachita map turtles
have been found in Mitchell and
Pawnee Counties, Kansas (Taggart
1992). Another separate, distinct
population also exists in south-central
Ohio (Ernst et al. 1994).

The two subspecies of G. ouachitensis
were initially believed to be subspecies
of G. pseudogeographica (Cagle 1953);
however, Vogt (1980, 1993)
demonstrated that the northern
subspecies, G. o. ouachitensis, was
taxonomically distinct from G.
pseudogeographica. The range of G. o.
ouachitensis extends from the Ouachita
River system in Louisiana west to
Oklahoma, and north through the States
of Illinois, Indiana, lowa, Kansas,
Minnesota, Ohio, and Wisconsin. The
range of the Sabine map turtle, G. o.
sabinensis, is restricted to Texas and
Louisiana’s Sabine River system (Vogt
1993, 1995; Ernst et al. 1994).

Primarily a riverine species, the
Ouachita map turtle inhabits freshwater
streams characterized by swift currents,
sand and silt substrates, and plentiful
submerged aquatic vegetation (Ewert
1979; Vogt 1980). However, similar to
other map turtle species, this species
also resides in man-made
impoundments, such as farm ponds,
and natural stream features, such as
lakes, oxbows, and river-bottom
wetlands (Ernst and Barbour 1989).
Comparable to other map turtle species,
G. ouachitensis is considered
omnivorous, although the species’ diet
is believed to be somewhat restricted
due to the narrow crushing surfaces of
its jaws (Ernst et al. 1994). Very little
information is currently available
regarding the ecology and behavior of
the species throughout the southern
portion of its range.

Threats to the species include bycatch
and tangling in nets of commercial
fisheries, human consumption
(NatureServe 2003), and collection for
the pet trade (Dundee and Rossman
1989). Human activity and intrusion
may interfere with nesting and normal
basking behavior.

Texas Map Turtle

The Texas map turtle (Graptemys
versa) was first described by Stejneger
in 1925 (Ernst and Barbour 1989). G.
versa’s range is restricted to a small
section of the Edwards Plateau region in
central Texas, which occurs within the
Colorado River drainage basin (Dixon
1987). Although limited life-history
information is available for this endemic
species, the restricted range of the
species likely increases its value for
collectors, zoos, museums, and
scientific researchers.

Ringed Map Turtle

Distribution of the ringed map turtle
(Graptemys oculifera) is restricted to a
small range within the Pearl River
system of Mississippi and Louisiana
(Ernst and Barbour 1989). The habitat
preferred by this species includes
rapidly flowing rivers with a clay or
sand substrate and plentiful basking
sites (Ernst et al. 1994). The ringed map
turtle basks on logs, brush, and other
woody debris, but will quickly
disappear when disturbed. G. oculifera
favors a diet of insects and mollusks
that are easily consumed with the
animal’s strong, scissor-like jaws (Ernst
and Barbour 1989).

G. oculifera population declines were
confirmed during the 1980s, leading to
Federal protection in 1986, when the
species was listed as threatened under
the Act (51 FR 45907). The decline of
the ringed map turtle is attributed
primarily to habitat modification, such
as stream channelization for flood
control and navigational purposes.
Within the Pearl River System, 21
percent of the turtle’s range has been
modified. Human alteration of stream
flow eliminates basking and nesting
sites, adversely impacts the species’
prey base, and increases turbidity and
siltation (Matthews and Moseley 1990).
Impoundments inundate the turtle’s
shallow water habitat. Shooting basking
turtles and collecting also pose serious
threats, particularly as populations
decline from other factors. Collection of
ringed map turtles poses a serious threat
to species abundance and composition,
because local populations can be
extirpated rapidly when collectors target
a specific site within the species’
limited range.
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Yellow-blotched Map Turtle

The yellow-blotched map turtle
(Graptemys flavimaculata) is restricted
to the Pascagoula River drainage, which
includes the Pascagoula, Leaf, and
Chickasawhay rivers (Ernst and Barbour
1989). It may also occur in the lower
stretches of larger tributary streams
within the drainage basin. The species’
range in the Pascagoula River extends
downstream to tidal-influenced,
brackish marshes in southern Jackson
County, Mississippi. The species has
also been located in major tributaries of
the Leaf and Chickasawhay rivers.
Similar to other map turtle species, this
species prefers riverine habitats with a
moderate to rapid current, and sand and
clay substrates. G. flavimaculata spends
a large amount of time basking on brush
piles and other woody debris, and uses
tangled riverbank roots for shelter from
predators (Ernst et al. 1994).

The yellow-blotched map turtle was
once regarded as the dominant turtle
species of the Pascagoula River system
(Ernst and Barbour 1989), but due to
population declines documented during
the 1980s, received protected status over
a decade ago in the State of Mississippi
(U.S. Fish and Wildlife Service 1992). G.
flavimaculata has been Federally
protected since 1991, when the species
was listed as threatened under the Act
(56 FR 1459). Similar to other map turtle
species, the decline of yellow-blotched
map turtle populations was attributed to
habitat modification, water pollution,
and unsustainable collection for
commercial trade. Channel dredging
and alteration for flood control and
navigation purposes eliminates shallow
water and bankside basking and nesting
sites, alters water flow regimes,
negatively impacts the species’ prey
base, and increases turbidity and
siltation, thus resulting in water quality
degradation (U.S. Fish and Wildlife
Service 1990). Currently authorized and
planned river control and modification
projects, sand and gravel dredging, and
the implementation of flood control
studies could modify most, if not all, of
the species’ remaining habitat.
Collection for commercial purposes,
prior to listing of the species under the
Act, also contributed to declines in its
abundance. Because of the species’
diminished population status, local G.
flavimaculata populations could be
extirpated within a short period of time
if targeted for collection.

Black-knobbed Map Turtle

The black-knobbed map turtle
(Graptemys nigrinoda) is generally
found in river habitats below the fall
line in the Alabama, Tombigbee, and

Black Warrior rivers in Alabama and
Mississippi (Ernst et al. 1994). There are
two recognized subspecies: Graptemys
nigrinoda nigrinoda is found in the
upper Tombigbee and Alabama river
systems in Alabama and Mississippi,
and G. n. delticola is restricted to the
streams and lakes of the Mobile Bay
delta drainage in Alabama’s Baldwin
and Mobile counties (Ernst et al. 1994).
Both subspecies prefer streams with a
fairly rapid current and sand and/or
clay substrates. Similar to other
Graptemys species, black-knobbed map
turtles favor abundant basking sites that
include areas where brush, woody
debris, and logs accumulate (Ernst and
Barbour 1989). G. nigrinoda prefers
deeper water than G. oculifera and G.
flavimaculata (Ernst et al. 1994).
Human activities present the most
serious risks to G. nigrinoda
populations. Large numbers of turtle
eggs were previously collected and
eaten by delta residents. Additionally, a
thriving market in live adult turtles
intended for human consumption was
sustained well into the early 1980s
(Lahanas 1982, in Ernst et al. 1994).
Collection for the pet trade poses a
serious threat to the survival of the
species because it occupies such a
limited range (NatureServe 2003).
Habitat modifications that include
removal of logs and snags, stream
channelization for navigational
improvements, and water impoundment
for flood control purposes, impact the
species by eliminating essential
habitats, such as basking sites and
nesting beaches (McCoy and Lovich
1993). Adult black-knobbed map turtles
are often found drowned in gill nets set
for commercial fisheries, and picnickers
and hikers have been known to disrupt
and destroy nests (Ernst et al. 1994).

Description and Application of CITES
Appendix IIT

CITES is an international treaty to
which the United States is a signatory
country, or Party. CITES regulates
import, export, re-export, and
introduction from the sea of certain
animal and plant species listed in one
of the Convention’s three Appendices.
Appendix I includes species threatened
with extinction that are or may be
affected by international trade.
Commercial trade in Appendix-I species
is prohibited. Appendix II includes
species that, although not necessarily
threatened with extinction at the
present time, may become so unless
their trade is strictly controlled through
a system of export permits. Appendix II
also includes species that CITES must
regulate so that trade in other listed
species may be brought under effective

control (i.e., because of similarity of
appearance between listed species and
other species).

Appendix I includes species that
any Party may identify as subject to
regulation within its jurisdiction for the
purpose of preventing or restricting
exploitation, and for which the listing
Party is seeking the cooperation of other
Parties in the control of trade. Any
country may unilaterally list a species
in Appendix III if it is a species native
to that country. When a Party requests
the CITES Secretariat to include a
species in Appendix III, the Secretariat
notifies all of the Parties, who are then
required to monitor and control trade in
the species. An Appendix-III listing
becomes effective 90 days after the
Secretariat notifies the CITES Parties of
the listing. The effective date of this rule
has been extended by 30 days, to give
the CITES Secretariat sufficient time to
notify all Parties of the listing. For
further information about CITES, the
listing process, and the advantages of an
Appendix-III listing, you may refer to
our proposed rule published in the
Federal Register on January 26, 2000
(65 FR 4217).

When a species is listed in Appendix
111, the Management Authority of the
listing country must issue a CITES
export permit for the export of
specimens of that species, or a CITES re-
export certificate for re-exports. Any
other country must issue a CITES
certificate of origin for the export of
specimens of that species. In the United
States, the Service’s Division of
Management Authority (DMA) issues
permits and certificates for Appendix-III
species. To issue a permit or certificate,
DMA must be satisfied that: (1)
specimens were legally acquired (i.e.,
not obtained in contravention of any
Federal, State, Tribal, or local laws), and
(2) any living specimen will be prepared
and shipped so as to minimize the risk
of injury, damage to health, or cruel
treatment. Export may take place at any
of the Service’s Authorized Ports for
export of wildlife and wildlife products,
during normal business hours, when
accompanied by an export permit and a
completed Office of Law Enforcement
Form 3-177, Declaration for Importation
or Exportation of Fish or Wildlife
(available for download at: http://
www.le.fws.gov/).

Individuals that transport or sell map
turtles, or alligator snapping turtles,
across State lines in contravention of
State laws may be subject to Federal
Lacey Act violations. The Lacey Act is
a Federal statute that makes it unlawful
to sell, receive, or purchase in interstate
or foreign commerce any wildlife taken,
possessed, transported, or sold in
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violation of any law or regulation of any
State. A CITES Appendix-III listing will
complement existing Federal and State
laws enacted for the conservation of
map turtles and alligator snapping
turtles by authorizing all CITES party
members to enforce Appendix-III
requirements for international trade of
listed species. These requirements
involve presentation of an export
permit, or Certificate of origin, upon
import, to ensure that all specimens
were legally acquired.

An Appendix-III listing will also
allow the Service to collect valuable
trade data that can be used by the States
for development and revision of species
management plans for these turtles. For
example, an Appendix-III listing will
require identification of every specimen
to the species level on each export
permit, or Certificate of origin, rather
than continuing the current practice of
combining different map turtle species
intended for international trade into one
category, denoted as Graptemys spp., on
export documents. Species-level
identification will provide us with
specific data that can be used to
illustrate which species are preferred in
trade, thereby allowing us to determine
if local wild populations are being over-
harvested. This sort of information will
prove invaluable to State wildlife
conservation agencies for management
purposes. Finally, listing will afford
additional protection to turtle farmers
and dealers engaged in legitimate
business, by ensuring that all animals in
international trade are legally acquired.

Summary of Comments

In our proposed rule (January 26,
2000; 65 FR 4217), we asked all
interested parties to submit factual
reports or information that could assist
us in the decision-making process for
development of a final rule. The
comment period ended on March 13,
2000. State agencies, scientific
organizations, and other parties known
to have a particular interest in or
knowledge of the alligator snapping
turtle or map turtles were contacted and
requested to comment. We received a
total of 106 comments during the
comment period. Of these comments, 99
supported the proposal, 6 were
opposed, and 1 comment was neutral.
Comments pertained to several key
issues. These issues, and our responses,
are discussed below.

Issue 1: Several comments pertained
to farm rearing or captive breeding of
alligator snapping turtles and map
turtles. Some turtle farmers requested an
exemption to the Appendix-III listing
for farm-raised hatchlings. They
believed that additional regulation was

unnecessary because the State of
Louisiana already regulates the turtle-
farming industry.

Response: Our intent is to implement
a permitting system that will not prove
burdensome to U.S. turtle farmers or
exporters while ensuring that persons
engaging in illegal trafficking are
stopped. This listing will not impact the
States’ current management and
regulatory programs for the turtle-
farming industry. Rather, the purpose of
the listing is to support State
management and conservation of the
species by ensuring that exports occur
in a manner consistent with State law.
We will also use the listing to gather
data on trade in these species, to better
quantify the level of trade in these
species and the impact of trade on these
species. These data will be made
available to State wildlife management
agencies, to improve management
programs and further the conservation
of these species.

Issue 2: Some individuals also
expressed the concern that Appendix-IIT
permitting requirements would impede
trade in farm-raised turtle hatchlings,
because any delays in receiving export
permits would negatively impact this
segment of the trade by making captive
propagation economically unfeasible.
With this in mind, several individuals
suggested that we exempt State-certified
farm-raised turtles from the Appendix-
III permit requirements.

Response: The provisions of CITES
require that a listing include all live
specimens. Therefore, we cannot
exempt live farm-raised turtle
hatchlings from the Appendix-III listing.
The Appendix-III listing will cover trade
in all types of specimens of these
species, including meat.

To address the concern about delay in
permit issuance, DMA has developed a
two-tiered plan for review of export
applications, with the goal of
streamlining permit review and
issuance for exporters of turtle
hatchlings from certified farms. As with
all CITES-listed species, DMA must
determine that the Appendix-III
specimens were legally acquired. After
consultation with State authorities, we
have concluded that the export of
hatchlings raised on State-certified
farms, if 2 inches or less in straight-line
carapace length for map turtles and 3
inches or less in straight-line carapace
length for alligator snapping turtles,
pose little or no risk to wild
populations, since it is unlikely they
were collected from the wild. However,
specimens larger than the 2- or 3-inch
length limits, as described above, will
require greater scrutiny due to the
greater potential that these specimens

have originated directly from the wild.
For turtles that exceed the length limits,
or for dealers that do not exclusively
export farm-raised turtles within the
size limits (e.g., those farms that hold
both farm-raised and wild-collected
specimens, or specimens of multiple
size-classes), we will use our standard
data-collection and review process to
make legal acquisition findings. The
applicant must provide all the
information required on the application
form, and will be subject to the same
permitting process established for all
other CITES specimens.

All data and information provided by
permit applicants will be provided to
the States on an annual basis. Likewise,
as required by the Convention, we will
monitor trade in these species.
Approximately every 2 years, we will
consult with the States and review the
effectiveness of the listing, documented
levels of illegal trade, and the volume of
legal trade in the species, particularly
trade in those specimens harvested from
the wild. After these consultations, we
will determine if further action is
needed.

Issue 3: Several individuals suggested
development of reintroduction programs
for alligator snapping turtles and map
turtles using farm-raised hatchlings to
replace eggs and adults that are removed
from wild populations for farming
purposes and/or trade. Commenters
stated that it is important to release
sufficient numbers of turtles in
reintroduction programs, that releases
should include a 1:1 sex ratio, and that
turtles must be released in appropriate
habitat. They advised us that the State
of Louisiana has a restocking program
for alligator snapping turtles; each turtle
farmer is required to provide a specified
number of hatchlings each year for
release. Another commenter noted that
the number of turtles returned to the
wild far exceeds the number of wild-
caught turtles taken each year.

Response: The Federal Government
has responsibility only for recovery and/
or reintroduction of species listed under
the Act. Reintroduction programs for
alligator snapping turtles and map
turtles that are not listed under the Act
are the sole responsibility of State
wildlife management agencies. The
Service encourages those individuals
who are interested in such programs to
contact their local State wildlife
management agency for information on
regulations and management plans for
the reintroduction of native species.

Issue 4: Several individuals noted that
the Service currently requires an Office
of Law Enforcement Declaration for
Importation or Exportation of Fish or
Wildlife (Form 3-177) for the export of



Federal Register/Vol. 70, No. 241/Friday, December 16, 2005/Rules and Regulations

74709

wildlife specimens, including their
parts or products. They questioned the
need for an Appendix-III listing to
collect trade data on alligator snapping
turtles and map turtles when Form 3—
177 is an existing tool for collecting
export data.

Response: Many importing and re-
exporting countries do not have national
legislation that requires inspection of all
wildlife, particularly if the species in
question is not listed under CITES. One
reason for listing these species is to
improve enforcement of Federal and
State laws by enlisting the support of
other CITES Parties. An Appendix-III
listing will require inspection and
documentation of imports, exports, and
re-exports of alligator snapping turtles
and map turtles by all CITES Parties, not
just the United States.

The listing will also close some export
loopholes and improve the quality and
quantity of turtle export data. The U.S.
Food and Drug Administration (FDA)
defines turtles as fish and/or fisheries
products when intended for human
consumption. In addition, Service
regulations found at 50 CFR 14.55
exempt fishery products for human or
animal consumption from declaration
and Service clearance requirements
when the products do not require a
permit under 50 CFR Part 17 or 23.
Since the FDA defines turtles as fish,
exporters may be interpreting the
regulations found at 50 CFR 14.55 as not
applying to turtles that are being
exported for human consumption, and
thereby bypassing the Service’s
requirements for the export of wildlife.
There is the probability that, due to
differing interpretations of these
regulations, a number of turtle
specimens, in particular meat and meat
products, leave the United States
without completion of the Service’s
Declaration Form 3-177. The absence of
this information may be a limiting factor
when States are developing
management programs for these species.
Listing of these species in Appendix III
will give us the ability to capture this
information and better quantify the
volume of all exports. It will help us
detect trade trends and, in consultation
with the States, implement pro-active
conservation or trade management
measures that better control exports and
detect illegal trade.

Issue 5: One individual noted that an
Appendix-III listing might discourage
exporters from putting resources into
captive breeding, resulting in increased
take from the wild.

Response: We believe an Appendix-III
listing will afford additional protection
to wild alligator snapping turtle and
map turtle populations, and it will not

deter captive breeding of these turtle
species, whether for commercial or
conservation purposes. A higher degree
of scrutiny will be applied to
applications for the export of animals
that are or may have been harvested
from the wild than for those turtles that
are legitimately raised on State-certified
turtle farms. Documentation that larger
animals, or those exceeding the size
limits, were legally acquired will
require consultation with the State of
origin. Therefore, we believe that this
listing will provide us with more
accurate information on the harvest of
wild turtles, and because permit
processing will be streamlined for State-
certified turtle farms, this listing is
unlikely to discourage the production of
farm-raised turtles.

Issue 6: Several individuals noted that
some exported turtles are not
transported in a humane manner. Many
turtles are dying in transport containers
or shortly after arrival at foreign
destinations. However, one commenter
stated that the use of standard
International Air Transport Association
(IATA) Live Animal Regulations (LAR)
for the humane transport of turtles is
unnecessary because, in an effort to
protect their business, some turtle
farmers have developed packing
containers that minimize stress and
mortality for exported turtles.

Response: Any international air cargo
shipments of live turtles are required by
the airlines to comply with the IATA
LAR. An Appendix-III listing, however,
requires the humane transport of all live
specimens in international trade in
order for the CITES documents to be
valid. Currently, the Service has no
authority to enforce humane transport
requirements for the import or export of
alligator snapping turtles or map turtles.
Although humane transport
requirements for the import of mammals
and birds exist, and the Service is
developing transport regulations for the
import of reptiles and amphibians, the
Service can only enforce humane
transport requirements for export when
a species is listed in the CITES
appendices. The CITES Appendix-III
listing will, therefore, strengthen the
Service’s legal authority to enforce these
regulations and penalize exporters if
adequate primary containers are not
used for shipment of live specimens of
these species. In comments we received
from the State of Louisiana’s
Department of Wildlife and Fisheries
(James H. Jenkins, Jr., Secretary,
Louisiana Department of Wildlife and
Fisheries, in litt. to the Service 2000),
they noted that several Louisiana turtle
farmers have already developed packing
containers that minimize stress and

mortality of live turtles in transit. We
support all efforts to ensure humane
transport of live animals, and the
Service will enforce the IATA LAR for
all map and alligator snapping turtle
shipments entering or leaving the
United States via air cargo once this rule
becomes effective.

Issue 7: Our original proposal to list
the alligator snapping turtle and map
turtles in Appendix III indicated that
female alligator snapping turtles were
routinely held to obtain hatchlings and
then butchered for the meat trade.
Comments we received from the State of
Louisiana’s Department of Wildlife and
Fisheries (James H. Jenkins, Jr.,
Secretary, Louisiana Department of
Wildlife and Fisheries, in litt. to the
Service 2000) indicated that, in the State
of Louisiana, ‘‘few turtle farmers (<5)
deal in alligator snapping turtles,” and
the farmers maintain their breeding
stock from year to year. Furthermore,
breeding stock is not butchered as
suggested in our earlier proposal. The
price for live alligator snapping turtles
(in 2000) was about $1.50 per pound
when exported for the meat market (at
least $50 per female), yet the average
female annually produces hatchlings
that yield a total value of about $250.00.
On the basis of these figures, it was
suggested that slaughtering breeding
stock for meat was not a sound business
practice, and would require paying
about $50.00 per turtle to acquire new
female breeding stock for the next
season.

Response: We appreciate this
additional information from the State of
Louisiana’s Department of Wildlife and
Fisheries, and note that the purpose of
the proposed rule was to obtain
additional information that may be used
to make a final decision based on the
best available scientific data and other
relevant information. We do, however,
remain concerned that some portion of
the international trade in these species
is turtle meat, or processed turtle meat
products, such as canned soup, that is
being exported without being declared
and cleared by the Service. An
Appendix-III listing will require prior
issuance of permits and clearance of all
alligator snapping turtles and map
turtles and their parts and products,
including processed food products for
human consumption, at a designated
port (or a non-designated port if the
exporter holds a valid designated port
exemption permit issued by the
Service’s OLE.) This should substantiate
or refute the assumption that this is an
unknown segment of the international
trade in turtles, and allow us to quantify
the international trade in these species.
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Except for the State of Louisiana,
States that allow commercial trade in
alligator snapping turtles and map
turtles did not provide us with trade
data for these species. Therefore, we
believe that an Appendix-III listing is
the best method available to further
understand the international trade in
alligator snapping turtles and map
turtles.

Issue 8: The State of Louisiana’s
Department of Wildlife and Fisheries
opposed inclusion of alligator snapping
turtles and map turtles in CITES
Appendix III. State officials contended
that the proposed listing was
unnecessary because strict statutes are
already in place within Louisiana that
govern turtle-farming operations.

Response: We have discussed this
proposal with IAFWA, an organization
that represents State wildlife
management agencies. Through IAFWA,
a consensus was reached among the
States that these species would benefit
from an Appendix-III listing.

Issue 9: In our original proposal, we
noted that “some [alligator snapping
turtle] hatchlings offered by dealers are
said to have been captive-bred, although
these are likely to have been hatched
from eggs collected from nests in the
wild.” Regarding map turtles, we stated,
“[t]urtle farmers in recent years in the
Southeast have apparently achieved
considerable success with captive-
breeding operations, but we believe all
such operations draw upon the wild to
replace breeding stock. The degree of
wild harvest is unknown but could be
very substantial * * *. The majority of
these [turtles] may represent farm-raised
animals that may or may not [have] been
taken directly from the wild.” In
response to these statements in our
proposed rule, Jeff Boundy, a
herpetologist for the State of Louisiana’s
Department of Wildlife and Fisheries,
observed that the map turtles are farm-
raised hatchlings, and furthermore, the
hatchlings were not taken from the wild
due to difficulties in collecting
hatchling map turtles from aquatic
habitats (Boundy in James H. Jenkins,
Jr., Secretary, Louisiana Department of
Wildlife and Fisheries, in litt. to the
Service 2000). Mr. Boundy further
acknowledged that most turtle farmers
originally obtain breeding stock from
the wild, although ““family-based branch
operations’’ acquire stock from captive
turtle breeding ponds already in
existence. Mr. Boundy stated that, after
initial stocking, most farmers do not
restock their ponds. However, he noted
that, over an unspecified amount of
time, there are records of a single
operation in Louisiana purchasing 6,500
map turtles, and an unknown number of

farms within the State that purchased
new stock of “fewer than 1,200 turtles.

Response: The Service’s analysis of
export data from 1996 to 2000 confirms
that many of the alligator snapping
turtles and map turtles exported from
the United States were declared as
captive-bred animals. However, a
portion of each year’s exports is
declared as wild, and as stated
previously, not all trade is being
recorded under the wildlife declaration
program. An Appendix-III listing will
help quantify the actual trade of wild
and captive-bred specimens.

Required Determinations

The Office of Management and Budget
has not reviewed this document under
Executive Order 12866.

The Department of the Interior
certifies that this document will not
have a significant effect on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 60
et seq.). This final rule establishes the
means to monitor international trade in
several native U.S. species and does not
impose any new or changed restriction
on the trade of legally acquired
specimens. This final rule is not a major
rule under 5 U.S.C. 804(2), the Small
Business Regulatory Enforcement
Fairness Act. This rule:

a. Does not have an annual effect on
the economy of $100 million or more.

b. Will not cause a major increase in
costs or prices for consumers;
individual industries; Federal, State, or
local government agencies; or
geographic regions.

c. Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.

This final rule does not impose an
unfunded mandate or have a significant
or unique effect on State, local, or Tribal
governments, or the private sector under
the Unfunded Mandates Reform Act (2
U.S.C. 501 et seq.) because we, as the
lead agency for CITES implementation
in the United States, are responsible for
the authorization of shipments of live
wildlife, or their parts or products, that
are subject to the requirements of
CITES.

Under Executive Order 12630, this
final rule does not have significant
takings implications since there are no
changes in what may be exported. The
permit requirement will not alter the
current criteria for exports of these
specimens.

Under Executive Order 13132, this
final rule does not have sufficient
Federalism implications to warrant the
preparation of a Federalism assessment

because it will not have a substantial
direct effect on the States, on the
relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Although this
final rule will generate information that
will be beneficial to State wildlife
agencies, it is not anticipated that any
State monitoring or control programs
will need to be developed to fulfill the
purpose of this final rule. We have
consulted the States, through the
IAFWA, on this final rule. Under
Executive Order 12988, the Office of the
Solicitor has determined that this final
rule does not unduly burden the judicial
system and meets the requirements of
Sections 3(a) and 3(b)(2) of the Order.

The information collections
referenced in this final rule are already
approved by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act. They have been assigned
control numbers 1018—0093 (for CITES
export permits and CITES re-export
certificates) and 1018—-0012 (for Form 3—
177). Implementing regulations for the
CITES documentation appear at 50 CFR
23. We may not conduct or sponsor, and
a person is not required to respond to,

a collection of information unless it
displays a currently valid OMB control
number.

This final rule does not constitute a
major Federal action significantly
affecting the quality of the human
environment. The action is categorically
excluded under 516 DM 2, Appendix
1.10 in the Departmental Manual.
Therefore, a detailed statement under
the National Environmental Policy Act
of 1969 is not required.
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T. Maltese, Division of Scientific
Authority, under authority of the
Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.).

List of Subjects in 50 CFR Part 23

Endangered and threatened species,
Exports, Fish, Imports, Plants, Reporting
and record keeping requirements,
Treaties.

Regulation Promulgation

m For the reasons set forth in the
preamble, the Service amends title 50,
chapter I, subchapter B, part 23 of the
Code of Federal Regulations as follows:

PART 23—ENDANGERED SPECIES
CONVENTION

m 1. The authority citation for part 23
continues to read as follows:

Authority: Convention on International
Trade in Endangered Species of Wild Fauna
and Flora, 27 U.S.T. 1087; and Endangered
Species Act of 1973, as amended, 16 U.S.C.
1531 ef seq.

m 2.In § 23.23, amend the table in
paragraph (f) to add the new entries set
forth below:

§23.23 Species listed in Appendices |, Il,
and lil.

(f)***
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year)
CLASS REPTILIA: REPTILES:
Order Testudinata:
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Macroclemys (=Macrochelys) temmincKii ...............ccocceveeiceenieninennnn. Alligator snapping turtle .................... | IR (6/14/06)

Dated: July 13, 2005.
Marshall P. Jones, Jr.
Director, Fish and Wildlife Service

Editorial Note: This document was
received in the Office of the Federal Regiser
on December 12, 2005.

[FR Doc. 05—24099 Filed 12—15-05; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635

[1.D. 121205F]

Atlantic Highly Migratory Species;
Atlantic Bluefin Tuna Fisheries

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; inseason
retention limit adjustment.

SUMMARY: NMFS has determined that
the Atlantic bluefin tuna (BFT) General
category daily retention limit for three
of the previously designated restricted
fishing days (RFD) for December should
be adjusted. These General category
RFDs are being waived to provide
reasonable opportunity for utilization of
the coastwide General category BFT
quota. Therefore, NMFS waives three
RFDs in December and increases the
daily retention limit from zero to two
large medium or giant BFT on these
previously designated RFDs.

DATES: Effective dates for BFT daily
retention limits are provided in Table 1
under SUPPLEMENTARY INFORMATION.

FOR FURTHER INFORMATION CONTACT: Brad
McHale, 978-281-9260.
SUPPLEMENTARY INFORMATION:
Regulations implemented under the
authority of the Atlantic Tunas

Convention Act (16 U.S.C. 971 et seq.)
and the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act; 16 U.S.C. 1801
et seq.) governing the harvest of BFT by
persons and vessels subject to U.S.
jurisdiction are found at 50 CFR part
635. The 2005 BFT fishing year began
on June 1, 2005, and ends May 31, 2006.
The final initial 2005 BFT specifications
and General category effort controls
(June 7, 2005; 70 FR 33033) established
the following RFD schedule for the 2005
fishing year: All Fridays, Saturdays, and
Sundays from November 18, 2005,
through January 31, 2006, and
Thursday, November 24, 2005,
inclusive, provided quota remained
available and the fishery was open.
RFDs are intended to extend the General
category BFT fishery late into the season
and provide for a winter fishery in the
southern Atlantic region.

TABLE 1. EFFECTIVE DATES FOR RETENTION LIMIT ADJUSTMENTS

Permit Category

Effective Dates

Area

BFT Size Class Limit

Atlantic tunas General and HMS Charter/
Headboat (while fishing commercially)

December 16 through 18, 2005, inclusive.

Al

Two BFT per vessel per day/trip,
measuring 73 inches (185 cm) CFL or
larger.

Adjustment of General Category Daily
Retention Limits

Under 50 CFR 635.23(a)(4), NMFS
may increase or decrease the General
category daily retention limit of large
medium and giant BFT over a range
from zero (on RFDs) to a maximum of
three per vessel to allow for maximum
utilization of the quota for BFT. NMFS
has taken multiple actions during the
2005 fishing year in an attempt to allow
for maximum utilization of the General
category BFT quota. On September 28,
2005 (70 FR 56595), NMFS adjusted the
commercial daily BFT retention limit

(on non-RFDs), in all areas, for those
vessels fishing under the General
category quota, to two large medium or
giant BFT, measuring 73 inches (185
cm) or greater curved fork length (CFL),
per vessel per day/trip, effective through
January 31, 2006, inclusive, provided
quota remained available and the
fishery remained open. On November 9,
2005 (70 FR 67929), NMFS waived the
previously designated RFDs for the
month of November and adjusted the
daily retention limit on those RFDs to
two large medium or giant BFT.

On December 7, 2005 (70 FR 72724),
NMEFS adjusted the General category

quota by conducting a 200 mt inseason
quota transfer to the Reserve category,
resulting in an adjusted General
category quota of 708.3 mt. This action
was taken to account for any potential
overharvests that may occur in the
Angling category during the 2005
fishing year (June 1, 2005 through May
31, 2006) and to ensure that U.S. BFT
harvest is consistent with international
and domestic mandates.

Based on a review of dealer reports,
daily landing trends, available quota,
weather conditions, and the availability
of BFT on the fishing grounds, NMFS
has determined that waiving three RFDs
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established for the month of December
and increasing the General category
daily BFT retention limit on those RFDs
is warranted. Therefore, NMFS adjusts
the General category daily BFT retention
limits for December 16, 17, and 18,
2005, to two large medium or giant BFT
per vessel. NMFS has selected these
days to give enough advance notice to
fishery participants and to assist the
fishery access the available quota.

NMFS recognizes that catch rates
have continued to be low so far this
season however, they may increase
rapidly, and to ensure equitable fishing
opportunities in all areas and provide
opportunities for a late winter General
category BFT fishery, NMFS needs to
carefully monitor and manage this
fishery. Conversely, if catch rates
continue to be low, some or all of the
remaining previously scheduled RFDs
may be waived as well.

The intent of this current adjustment
is to provide reasonable opportunity to
utilize landings quota of BFT while
maintaining an equitable distribution of
fishing opportunities to help achieve
optimum yield in the General category
BFT fishery, to collect a broad range of
data for stock monitoring purposes, and
to be consistent with the objectives of
the HMS FMP.

Monitoring and Reporting

NMFS selected the RFDs being
waived after examining current fishing
year catch and effort rates, previous
fishing years catch and effort rates,
predicted weather patterns over the next
week, and the available quota for the
2005 fishing year. NMFS will continue
to monitor the BFT fishery closely
through dealer landing reports.
Depending on the level of fishing effort
and catch rates of BFT, NMFS may
determine that additional retention limit

adjustments are necessary to ensure
available quota is not exceeded or, to
enhance scientific data collection from,
and fishing opportunities in, all
geographic areas.

Closures or subsequent adjustments to
the daily retention limits, if any, will be
published in the Federal Register. In
addition, fishermen may call the
Atlantic Tunas Information Line at (888)
872—8862 or (978) 281-9260, or access
the Internet at www.nmfspermits.com
for updates on quota monitoring and
retention limit adjustments.

Classification

The Assistant Administrator for
Fisheries, NOAA (AA), finds that it is
impracticable and contrary to the public
interest to provide prior notice of, and
an opportunity for, public comment on
this action.

NMEFS has recently become aware of
increased availability of large medium
and giant BFT on the fishing grounds.
This increase in abundance provides the
potential for the fishery to increase
General category landings rates if
participants are authorized to harvest
two large medium or giant BFT per day
on previously designated RFDs. The
regulations implementing the 1999
Fishery Management Plan (FMP) for
Atlantic Tunas, Swordfish, and Sharks
provide for inseason retention limit
adjustments to respond to the
unpredictable nature of BFT availability
on the fishing grounds, the migratory
nature of this species, and the regional
variations in the BFT fishery. Based on
a review of recent information regarding
the availability of BFT on the fishing
grounds, dealer reports, daily landing
trends, available quota, and weather
conditions, NMFS has determined that
this retention limit adjustment is

warranted to increase access to available
quota.

Delays in waiving the selected
December RFDs, and thereby increasing
the General category daily retention
limit, would be contrary to the public
interest. Such delays would adversely
affect those General category vessels
that would otherwise have an
opportunity to harvest BFT on an RFD
and would further exacerbate the
problem of low catch rates. Limited
opportunities to access the General
category quota may have negative social
and economic impacts to U.S. fishermen
that depend on catching the available
quota. For the General category, waiving
of the selected December RFDs needs to
be done as expeditiously as possible for
the General category participants to be
able to use the waived RFDs to take
advantage of the adjusted retention
limits and plan accordingly.

Therefore, the AA finds good cause
under 5 U.S.C. 553(b)(B) to waive prior
notice and the opportunity for public
comment. For all of the above reasons,
and because this action relieves a
restriction (i.e., waives a number of
RFDs, thus increasing the opportunity to
retain more fish), there is also good
cause under 5 U.S.C. 553(d) to waive the
30—day delay in effectiveness.

This action is being taken under 50
CFR 635.23(a)(4) and is exempt from
review under Executive Order 12866.

Authority: 16 U.S.C. 971 et seq. and 1801
et seq.

Dated: December 13, 2005.
Alan Risenhoover,
Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.
[FR Doc. 05-24133 Filed 12—13-05; 10:57
am|
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

MERIT SYSTEMS PROTECTION
BOARD

5 CFR Part 1216

Testimony by MSPB Employees and
Production of Official Records in Legal
Proceedings

AGENCY: Merit Systems Protection
Board.

ACTION: Proposed rule.

SUMMARY: The Merit Systems Protection
Board seeks public comment on a
proposed rule that would set out
procedures that requesters would have
to follow when making demands on or
requests to an MSPB employee to
produce official records or provide
testimony relating to official
information in connection with a legal
proceeding in which the MSPB is not a
party. The rule would establish
procedures to respond to such demands
and requests in an orderly and
consistent manner. The proposed rule
will promote uniformity in decisions,
protect confidential information,
provide guidance to requesters, and
reduce the potential for both
inappropriate disclosures of official
information and wasteful allocation of
agency resources.

DATES: Comments must be received on
or before February 14, 2006.
ADDRESSES: Send or deliver comments
to the Office of the Clerk of the Board,
U.S. Merit Systems Protection Board,
1615 M Street, NW., Washington, DC
20419; fax: (202) 653—7130; or e-mail:
mspb@mspb.gov.

FOR FURTHER INFORMATION CONTACT:
Bentley M. Roberts, Clerk of the Board,
U.S. Merit Systems Protection Board,
1615 M Street, NW., Washington, DC
20419; (202) 653—7200; fax: (202) 653—
7130; or e-mail: mspb@mspb.gov.
SUPPLEMENTARY INFORMATION:

Background

The MSPB occasionally receives
subpoenas and requests for MSPB
employees to provide evidence or

testimony in litigation in which MSPB
is not a party. Usually the subpoenas or
requests for records are for the MSPB’s
records that are not available to the
public under the Freedom of
Information Act (FOIA). The MSPB may
also receive a request for an MSPB
employee to provide testimony relating
to materials contained in the MSPB’s
official records or to provide testimony
or information acquired by an MSPB
employee during the performance of the
MSPB employee’s official duties.

Responding to such demands and
requests may result in a significant
disruption of an MSPB employee’s work
schedule and possibly involve the
MSPB in issues unrelated to its
responsibilities. In order to resolve these
problems, many agencies have issued
regulations, similar to the proposed
regulation, governing the circumstances
and manner in which an employee may
respond to demands for testimony or for
the production of documents. The
United States Supreme Court upheld
this type of regulation in United States
ex rel. Touhy v. Ragen, 340 U.S. 462
(1951).

Briefly summarized, the proposed
rule will prohibit disclosure of
nonpublic official records or testimony
by the MSPB’s employees, as defined in
Part 1216.103(e), unless there is
compliance with the rule. The proposed
rule sets out the information that
requesters must provide and the factors
that the MSPB will consider in making
determinations in response to requests
for testimony or the production of
documents.

The charges for witnesses are the
same as those provided in Federal
courts; and the fees related to
production of records are the same as
those charged under FOIA. The charges
for time spent by an employee to
prepare for testimony and for searches,
copying, and certification of records by
the MSPB are authorized under 31
U.S.C. 9701, which permits an agency to
charge for services or things of value
that are provided by the agency.

This rule applies to a range of matters
in any legal proceeding in which the
MSPB is not a named party. It also
applies to former and current MSPB
employees (as well as to MSPB
consultants and advisors). Former
MSPB employees are prohibited from
testifying about specific matters for
which they had responsibility during

their active employment unless
permitted to testify as provided in the
rule. They would not be prohibited from
testifying about general matters
unconnected with the specific MSPB
matters for which they had
responsibility.

This rule will ensure a more efficient
use of the MSPB’s resources, minimize
the possibility of involving the MSPB in
issues unrelated to its responsibilities,
promote uniformity in responding to
such subpoenas and like requests, and
maintain the impartiality of the MSPB
in matters that are in dispute between
other parties. It will also serve the
MSPB’s interest in protecting sensitive,
confidential, and privileged information
and records that are generated in
fulfillment of the MSPB’s statutory
responsibilities.

This rule is internal and procedural
rather than substantive. It does not
create a right to obtain official records
or the official testimony of an MSPB
employee nor does it create any
additional right or privilege not already
available to MSPB to deny any demand
or request for testimony or documents.
Failure to comply with the procedures
set out in these regulations would be a
basis for denying a demand or request
submitted to the MSPB.

List of Subjects in 5 CFR Part 1216

Administrative practice and
procedure.

For the reasons stated in the
preamble, the Merit Systems Protection
Board proposes to amend 5 CFR,
chapter II as set forth below:

PART 1211—[RESERVED]
PART 1212—[RESERVED]
PART 1213—[RESERVED]
PART 1214—[RESERVED]
PART 1215—[RESERVED]

PART 1216—TESTIMONY BY MSPB
EMPLOYEES RELATING TO OFFICIAL
INFORMATION AND PRODUCTION OF
OFFICIAL RECORDS IN LEGAL
PROCEEDINGS

Subpart A—General Provisions

Sec.
1216.101 Scope and Purpose.
1216.102 Applicability.
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1216.103 Definitions.

Subpart B—Demands or Requests for
Testimony and Production of Documents
1216.201 General Prohibition.

1216.202 Factors the MSPB will consider.

1216.203 Filing requirements for litigants
seeking documents or testimony.

1216.204 Service of requests or demands.

1216.205 Processing requests or demands.

1216.206 Final determinations.

1216.207 Restrictions that apply to
testimony.

1216.208 Restrictions that apply to released
records.

1216.209 Procedure when a decision is not
made prior to the time a response is
required.

1216.210 Procedure in the event of an
adverse ruling.

Subpart C—Schedule of Fees
1216.301 Fees.

Subpart D—Penalties
1216.401 Penalties.

Authority: 5 U.S.C. § 1204(h); 31 U.S.C.
§9701.

Subpart A—General Provisions

§1216.101

(a) These regulations establish policy,
assign responsibilities and prescribe
procedures with respect to:

(1) the production or disclosure of
official information or records by MSPB
employees, advisors, and consultants;
and

(2) the testimony of current and
former MSPB employees, advisors, and
consultants relating to official
information, official duties, or the
MSPB’s records, in connection with
federal or state litigation in which the
MSPB is not a party.

(b) The MSPB intends these
provisions to:

(1) Conserve the time of MSPB
employees for conducting official
business;

(2) Minimize the involvement of
MSPB employees in issues unrelated to
MSPB’s mission;

(3) Maintain the impartiality of MSPB
employees in disputes between private
litigants; and

(4) Protect sensitive, confidential
information and the deliberative
processes of the MSPB.

(c) In providing for these
requirements, the MSPB does not waive
the sovereign immunity of the United
States.

(d) This part provides guidance for
the internal operations of MSPB. It does
not create any right or benefit,
substantive or procedural, that a party
may rely upon in any legal proceeding
against the United States.

Scope and Purpose.

§1216.102 Applicability.

This part applies to demands and
requests to current and former
employees, advisors, and consultants for
factual or expert testimony relating to
official information or official duties or
for production of official records or
information, in legal proceedings in
which the MSPB is not a named party.
This part does not apply to:

(a) Demands upon or requests for an
MSPB employee to testify as to facts or
events that are unrelated to his or her
official duties or that are unrelated to
the functions of the MSPB;

(b) Demands upon or requests for a
former MSPB employee to testify as to
matters in which the former employee
was not directly or materially involved
while at the MSPB;

(c) Requests for the release of records
under the Freedom of Information Act,
5 U.S.C. 552, or the Privacy Act, 5
U.S.C. 552a; or

(d) Congressional demands and
requests for testimony, records or
information.

§1216.103 Definitions.

The following definitions apply to
this part.

(a) Demand means an order,
subpoena, or other command of a court
or other competent authority for the
production, disclosure, or release of
records or for the appearance and
testimony of an MSPB employee in a
legal proceeding.

(b) General Counsel means the
General Counsel of the MSPB or a
person to whom the General Counsel
has delegated authority under this part.

(c) Legal proceeding means any matter
before a court of law, administrative
board or tribunal, commission,
administrative law judge, hearing officer
or other body that conducts a legal or
administrative proceeding. Legal
proceeding includes all phases of
litigation.

(d) MSPB means the Merit Systems
Protection Board.

(e) MSPB employee or employee
means:

(L) (i) Any current or former employee
of the MSPB;

(ii) Any other individual hired
through contractual agreement by or on
behalf of the MSPB or who has
performed or is performing services
under such an agreement for the MSPB;
and

(iii) Any individual who served or is
serving in any consulting or advisory
capacity to the MSPB, whether formal or
informal.

(2) This definition does not include:

Persons who are no longer employed
by the MSPB and who agree to testify

about general matters, matters available
to the public, or matters with which
they had no specific involvement or
responsibility during their employment
with the MSPB.

(f) Records or official records and
information means:

All information in the custody and
control of the MSPB, relating to
information in the custody and control
of the MSPB, or acquired by an MSPB
employee in the performance of his or
her official duties or because of his or
her official status, while the individual
was employed by or on behalf of the
MSPB.

(g) Request means any informal
request, by whatever method, for the
production of records and information
or for testimony which has not been
ordered by a court or other competent
authority

(h) Testimony means any written or
oral statements, including depositions,
answers to interrogatories, affidavits,
declarations, interviews, and statements
made by an individual in connection
with a legal proceeding.

Subpart B—Demands or Requests for
Testimony and Production of
Documents

§1216.201 General prohibition.

No employee may produce official
records and information or provide any
testimony relating to official
information in response to a demand or
request without the prior, written
approval of the General Counsel.

§1216.202 Factors the MSPB will
consider.

The General Counsel, in his or her
sole discretion, may grant an employee
permission to testify on matters relating
to official information, or produce
official records and information, in
response to a demand or request.
Among the relevant factors that the
General Counsel may consider in
making this decision are whether:

(a) The purposes of this part are met;

(b) Allowing such testimony or
production of records would be
necessary to prevent a miscarriage of
justice;

(c) Allowing such testimony or
production of records would assist or
hinder the MSPB in performing its
statutory duties;

(d) Allowing such testimony or
production of records would be in the
best interest of the MSPB or the United
States;

(e) The records or testimony can be
obtained from other sources;

(f) The demand or request is unduly
burdensome or otherwise inappropriate
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under the applicable rules of discovery
or the rules of procedure governing the
case or matter in which the demand or
request arose;

(g) Disclosure would violate a statute,
Executive Order or regulation;

(h) Disclosure would reveal
confidential, sensitive, or privileged
information, trade secrets or similar,
confidential or financial information,
otherwise protected information, or
information which would otherwise be
inappropriate for release;

(i) Disclosure would impede or
interfere with an ongoing law
enforcement investigation or
proceeding, or compromise
constitutional rights or national security
interests;

(j) Disclosure would result in the
MSPB appearing to favor one litigant
over another;

(k) Whether the request was served
before the demand;

(1) A substantial Government interest
is implicated;

(m) The demand or request is within
the authority of the party making it; and

(n) The demand or request is
sufficiently specific to be answered.

§1216.203 Filing requirements for litigants
seeking documents or testimony.

A litigant must comply with the
following requirements when filing a
request for official records and
information or testimony under Subpart
1216. A request should be filed before
a demand.

(a) The request must be in writing and
must be submitted to the Clerk of the
Board who will immediately forward
the request to the General Counsel.

(b) The written request must contain
the following information:

(1) The caption of the legal
proceeding, docket number, and name
and address of the court or other
authority involved;

(2) A copy of the complaint or
equivalent document setting forth the
assertions in the case and any other
pleading or document necessary to
show relevance;

(3) A list of categories of records
sought, a detailed description of how
the information sought is relevant to the
issues in the legal proceeding, and a
specific description of the substance of
the testimony or records sought;

(4) A statement as to how the need for
the information outweighs any need to
maintain the confidentiality of the
information and outweighs the burden
on the MSPB to produce the records or
provide testimony;

(5) A statement indicating that the
information sought is not available from
another source, from other persons or

entities, or from the testimony of
someone other than an MSPB employee,
such as a retained expert;

(6) If testimony is requested, the
intended use of the testimony, and a
showing that no document could be
provided and used in lieu of testimony;

(7) A description of all prior
decisions, orders, or pending motions in
the case that bear upon the relevance of
the requested records or testimony;

(8) The name, address, and telephone
number of counsel to each party in the
case; and

(9) An estimate of the amount of time
that the requester and other parties will
require for each MSPB employee for
time spent by the employee to prepare
for testimony, in travel, and for
attendance in the legal proceeding.

(c) The MSPB reserves the right to
require additional information to
complete the request where appropriate.

(d) The request should be submitted
at least 30 days before the date that
records or testimony is required.
Requests submitted in less than 30 days
before records or testimony is required
must be accompanied by a written
explanation stating the reasons for the
late request and the reasons for
expedited processing.

(e) Failure to cooperate in good faith
to enable the General Counsel to make
an informed decision may serve as the
basis for a determination not to comply
with the request.

(f) The request should state that the
requester will provide a copy of the
MSPB employee’s statement free of
charge and that the requester will
permit the MSPB to have a
representative present during the
employee’s testimony.

§1216.204 Service of requests or
demands.

Requests or demands for official
records or information or testimony
under this Subpart must be served on
the Clerk of the Board, U.S. Merit
Systems Protection Board, 1615 M
Street, NW., Washington, DC 20419—
0002 by mail, fax, or e-mail and clearly
marked ‘“Part 1216 Request for
Testimony or Official Records in Legal
Proceedings.” The request or demand
will be immediately forwarded to the
General Counsel for processing.

§1216.205 Processing requests or
demands.

(a) After receiving service of a request
or demand for testimony, the General
Counsel will review the request and, in
accordance with the provisions of this
Subpart, determine whether, or under
what conditions, to authorize the
employee to testify on matters relating

to official information and/or produce
official records and information.

(b) Absent exigent circumstances, the
MSPB will issue a determination within
30 days from the date the request is
received.

(c) The General Counsel may grant a
waiver of any procedure described by
this Subpart where a waiver is
considered necessary to promote a
significant interest of the MSPB or the
United States, or for other good cause.

(d) Certification (authentication) of
copies of records. The MSPB may certify
that records are true copies in order to
facilitate their use as evidence. If a
requester seeks certification, the
requester must request certified copies
from the MSPB at least 30 days before
the date they will be needed. The
request should be sent to the Clerk of
the Board.

§1216.206 Final determination.

The General Counsel makes the final
determination on demands or requests
to employees for production of official
records and information or testimony in
litigation in which the MSPB is not a
party. All final determinations are
within the sole discretion of the General
Counsel. The General Counsel will
notify the requester and, when
appropriate, the court or other
competent authority of the final
determination, the reasons for the grant
or denial of the request, and any
conditions that the General Counsel
may impose on the release of records or
information, or on the testimony of an
MSPB employee. The General Counsel’s
decision exhausts administrative
remedies for discovery of the
information.

§1216.207 Restrictions that apply to
testimony.

(a) The General Counsel may impose
conditions or restrictions on the
testimony of MSPB employees
including, for example:

(1) Limiting the areas of testimony;

(2) Requiring the requester and other
parties to the legal proceeding to agree
that the transcript of the testimony will
be kept under seal;

(3) Requiring that the transcript will
be used or made available only in the
particular legal proceeding for which
testimony was requested. The General
Counsel may also require a copy of the
transcript of testimony at the requester’s
expense.

(b) The MSPB may offer the
employee’s written declaration in lieu of
testimony.

(c) If authorized to testify pursuant to
this part, an employee may testify as to
facts within his or her personal



Federal Register/Vol. 70, No. 241/Friday, December 16, 2005 /Proposed Rules

74717

knowledge, but, unless specifically
authorized to do so by the General
Counsel, the employee shall not:

(1) Disclose confidential or privileged
information; or

(2) For a current MSPB employee,
testify as an expert or opinion witness
with regard to any matter arising out of
the employee’s official duties or the
functions of the MSPB unless testimony
is being given on behalf of the United
States (see also 5 CFR 2635.805).

(d) The scheduling of an employee’s
testimony, including the amount of time
that the employee will be made
available for testimony, will be subject
to the MSPB’s approval.

§1216.208 Restrictions that apply to
released records.

(a) The General Counsel may impose
conditions or restrictions on the release
of official records and information,
including the requirement that parties to
the proceeding obtain a protective order
or execute a confidentiality agreement
to limit access and any further
disclosure. The terms of the protective
order or of a confidentiality agreement
must be acceptable to the General
Counsel. In cases where protective
orders or confidentiality agreements
have already been executed, the MSPB
may condition the release of official
records and information on an
amendment to the existing protective
order or confidentiality agreement.

(b) If the General Counsel so
determines, original MSPB records may
be presented for examination in
response to a request, but they may not
be presented as evidence or otherwise
used in a manner by which they could
lose their identity as official MSPB
records, nor may they be marked or
altered. In lieu of the original records,
certified copies may be presented for
evidentiary purposes.

§1216.209 Procedure when a decision is
not made prior to the time a response is
required.

If a response to a demand or request
is required before the General Counsel
can make the determination referred to
in § 1216.206, the General Counsel,
when necessary, will provide the court
or other competent authority with a
copy of this part, inform the court or
other competent authority that the
request is being reviewed, provide an
estimate as to when a decision will be
made, and seek a stay of the demand or
request pending a final determination.

§1216.210 Procedure in the event of an
adverse ruling.

If the court or other competent
authority fails to stay a demand or
request, the employee upon whom the

demand or request is made, unless
otherwise advised by the General
Counsel, will appear, if necessary, at the
stated time and place, produce a copy
of this part, state that the employee has
been advised by counsel not to provide
the requested testimony or produce
documents, and respectfully decline to
comply with the demand or request,
citing United States ex rel. Touhy v.
Ragen, 340 U.S. 462 (1951).

Subpart C—Schedule of Fees

§1216.301 Fees.

(a) Generally. The General Counsel
may condition the production of records
or appearance for testimony upon
advance payment of a reasonable
estimate of the costs to the MSPB.

(b) Fees for records. Fees for
producing records will include fees for
searching, reviewing, and duplicating
records, costs of attorney time spent in
reviewing the request, and expenses
generated by materials and equipment
used to search for, produce, and copy
the responsive information. Costs for
employee time will be calculated on the
basis of the hourly pay of the employee
(including all pay, allowances, and
benefits). Fees for duplication will be
the same as those charged by the MSPB
in its Freedom of Information Act
regulations at 5 CFR Part 1204.

(c) Witness fees. Fees for attendance
by a witness will include fees, expenses,
and allowances prescribed by the
court’s rules. If no such fees are
prescribed, witness fees will be
determined based upon the rule of the
Federal district court closest to the
location where the witness will appear
and on 28 U.S.C. 1821, as applicable.
Such fees will include cost of time spent
by the witness to prepare for testimony,
in travel and for attendance in the legal
proceeding, plus travel costs.

(d) Payment of fees. A requester must
pay witness fees for current MSPB
employees and any record certification
fees by submitting to the Clerk of the
Board a check or money order for the
appropriate amount made payable to the
Treasury of the United States. In the
case of testimony of former MSPB
employees, the requester must pay
applicable fees directly to the former
MSPB employee in accordance with 28
U.S.C. 1821 or other applicable statutes.

(e) Waiver or reduction of fees. The
General Counsel, in his or her sole
discretion, may, upon a showing of
reasonable cause, waive or reduce any
fees in connection with the testimony,
production, or certification of records.

(f) De minimis fees. Fees will not be
assessed if the total charge would be
$10.00 or less.

Subpart D—Penalties

§1216.401 Penalties.

(a) An employee who discloses
official records or information or gives
testimony relating to official
information, except as expressly
authorized by the MSPB, or as ordered
by a Federal court after the MSPB has
had the opportunity to be heard, may
face the penalties provided in 18 U.S.C.
641 and other applicable laws.
Additionally, former MSPB employees
are subject to the restrictions and
penalties of 18 U.S.C. 207 and 216.

(b) A current MSPB employee who
testifies or produces official records and
information in violation of this part
shall be subject to disciplinary action.

Dated: December 12, 2005.

Bentley M. Roberts, Jr.,

Clerk of the Board.

[FR Doc. 05—24117 Filed 12—15-05; 8:45 am)]
BILLING CODE 7400-01-P

DEPARTMENT OF AGRICULTURE

Commodity Credit Corporation

7 CFR Part 1496
RIN 0560-AH39

Procurement of Commodities for
Foreign Donation

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
adopt new procedures to be used by the
Commodity Credit Corporation (CCC) in
the evaluation of bids in connection
with the procurement of commodities
for donation overseas. In general, CCC
proposes to amend the existing
regulations to provide for the
simultaneous review of commodity and
ocean freight offers when evaluating
lowest-landed cost options in
connection with the procurement of
commodities. This proposed rule would
enhance bidding opportunities for
potential vendors while allowing CCC to
more efficiently acquire commodities.
DATES: Comments on this proposed rule
must be received on or before January
17, 2006 in order to be assured
consideration. Comments on the
information collections in this proposed
rule must be received by February 14,
2006 in order to be assured
consideration.

ADDRESSES: CCC invites interested
persons to submit comments on this
proposed rule and on the collection of
information. Comments may be
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submitted by any of the following
methods:

e E-Mail: Send comments to
Richard.Chavez@USDA.gov.

e Fax:Submit comments by facsimile
transmission to: (202) 690-2221.

e Mail: Send comments to: Director,
Commodity Procurement Policy &
Analysis Division, Farm Service
Agency, United States Department of
Agriculture (USDA), Rm. 5755-S, 1400
Independence Avenue, SW.,
Washington, DC 20250-0512.

e Hand Delivery or Courier: Deliver
comments to the above address.

e Federal Rulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

Comments on the information
collection requirements of this rule
must also be sent to the addresses listed
in the Paperwork Reduction Act section
of this Notice. Comments may be
inspected in the Office of the Director,
Commodity Procurement Policy &
Analysis Division, Rm. 5755-S, 1400
Independence Avenue, SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays.

FOR FURTHER INFORMATION CONTACT:
Richard Chavez, phone: (202) 690-0194;
E-Mail: Richard.Chavez@USDA.gov.

SUPPLEMENTARY INFORMATION:
Background

The Kansas City Commodity Office
(KCCO), within the Farm Service
Agency, U.S. Department of Agriculture,
procures agricultural commodities on
behalf of CCC for donation overseas
under various food aid authorities.
These authorities include Title II of the
Agricultural Trade Development and
Assistance Act of 1954 (Pub. L. 480),
which is administered by the U.S.
Agency for International Development
(USAID), and the Food for Progress and
the McGovern-Dole International Food
for Education and Child Nutrition
Programs, which are administered by
the Foreign Agricultural Service within
USDA. Currently, KCCO follows a two-
step ocean freight bid evaluation
process in connection with the purchase
of commodities for these programs.
First, KCCO issues a public invitation
soliciting bids for the sale of
commodities and requests that ocean
carriers provide indications of available
freight rates to KCCO. These
“indications” of rates are not offers to
KCCO. In fact, KCCO does not contract
for ocean transportation for the donated
commodities. Ocean transportation
contracting is done by the Cooperating
Sponsors (grantee organizations or

foreign governments receiving the
commodities) or by USAID in the case
of some Title II, P.L. 480 shipments.

At this point, KCCO evaluates
commodity bids together with the
freight rate indications to identify the
combination which would most likely
result in the lowest-landed cost, i.e., the
lowest combined cost of commodities
and freight to destination. CCC will
purchase the commodities to be donated
overseas on that basis. Lowest-landed
cost is calculated on the basis of U.S.-
flag rates for that quantity of the
commodities being purchased that is
determined necessary and practical to
meet cargo preference requirements, i.e.,
the tonnage required to be shipped on
U.S.-flag vessels. Although KCCO does
not contract for freight, the freight costs
are borne by the U.S. government from
the same accounts as the commodity
costs. Therefore, purchasing on the basis
of lowest-landed cost will reduce
outlays and maximize the use of funds.

KCCO’s commodity purchase
determines the point at which the
commodity is delivered to the carriers.
However, as stated above, the freight
rates used for this lowest-landed cost
evaluation were not firm, fixed offers.
Therefore, a second step is currently
necessary that involves the Cooperating
Sponsors or USAID issuing invitations
for firm freight offers. KCCO will notify
the Cooperating Sponsors or USAID of
the location of the commodity as
determined in its commodity bid
evaluation and the Cooperating
Sponsors or USAID will issue ocean
freight invitations that will lead to
actual freight bookings by the
Cooperating Sponsors or USAID on
firm, fixed ocean rates.

This two-step process has been in
place for many years and was designed
at the time that processed commodities
were shipped at ocean carrier tariff rates
that could be readily identified. Now, as
rates are “‘submitted rates” and not tied
to tariffs the process is exceedingly
cumbersome and time-consuming,
typically requiring 80 man hours each
month to analyze the first-step
indications. Additionally, the process
does not guarantee that commodities
will be actually purchased and shipped
on the basis of lowest-landed cost. One
reason for this is that the Maritime
Administration, within the Department
of Transportation, prioritizes U.S.-flag
ocean service for purposes of cargo
preference and assigns a higher priority
to service that uses only U.S.-flag
vessels to the final discharge point. The
current two-step process often results in
commodities being purchased at
locations based upon indications of
service available from U.S.-flag carriers

that have a lower priority. These port
locations may not be cost-effective for
the higher priority vessels, which can
then “trump,” or displace, the rate of
the lower priority vessels and secure the
cargo at a substantially higher rate.

CCC proposes to add clarity to the
commodity bid evaluation process by
eliminating the two-step process. A
major constraint to revising this two-
step process has been that computer
resources available to KCCO have been
unable to analyze the large number of
variables that comprise modern
government commodity procurements
and the complexities of cargo preference
compliance. These include the many
contract priorities that are mandated by
law as well as the shear volume of
possible commodity and freight cost
variables that result from a national
bidding system. KCCO is now in the
process of updating its computer bid-
evaluation systems that would be able to
accommodate a more unified one-step
bid evaluation. The procurement for
commodities using firm, fixed ocean
rates to determine lowest-landed cost
would be the most efficient method of
procurement. Under such a system, the
cargo preference requirements would be
determined initially and not subject to
a change of carriers. This should reduce
the ocean freight costs considerably
because the tonnage would be
consolidated by the carriers’ bids and by
allowing lowest-landed cost and cargo
preference requirements to determine
the U.S. delivery points. The delivery
time from call forward issuance to
delivery abroad could be reduced
because the current freight evaluation
process would be streamlined.

The new procedures would apply to
processed and bulk commodities and
cover the assistance programs identified
above. Under the proposed system,
KCCO would issue invitations for
commodity bids and Cooperating
Sponsors or USAID would issue
separate invitations for freight offers at
approximately the same time. Freight
invitations may call for bids to be
submitted to the donee organizations or
USAID via an Internet-based bid entry
system maintained by CCC
approximately 3 days prior to the time
for receipt of commodity bids. Such a
process would speed data input and
evaluation as compared to the
transmittal of written offers. Offers of
commodities and freight would be
invited on a “bid-point” basis, i.e., a
point where the transfer of care and
custody of the commodity from the
vendor to the ocean carrier takes place.
This point of transfer may include one
or more terminals included under the
specific bid point designation. CCC
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believes this specificity is desirable
because a more general offer that
designates a port area can have
additional transfer costs once a specific
terminal is named. CCC should be able
to identify these extra costs at the time
the bids are evaluated as it may impact
on true lowest-landed cost calculations.
The submitted freight offers will be
reviewed by the donee organization,
AID, and/or USDA prior to bid
evaluation in order to determine the
availability of service for commodities
and destinations. Furthermore, this
proposed bid evaluation process will be
more efficient because ocean carriers are
expected to offer quantity increments
that are the most economical for them.
After commodity offers are received,
KCCO would evaluate the offers on the
basis of lowest-landed cost by a
comparison with offered freight rates.
KCCO would award the commodity bid
on that basis and notify the Cooperating
Sponsor of the bid accepted. The
Cooperating Sponsor would be required
to book freight at the rate KCCO used for
the lowest-landed cost determination, or
a lower rate, except in circumstances
where, in the opinion of the Contracting
Officer and the applicable program
agency’s representative, extenuating
circumstances (such as internal strife at
the foreign destination or urgent
humanitarian conditions threatening the
lives of persons at the foreign
destination) preclude such awards, or
efficiencies and cost-savings lead to the
use of different types of ocean services
such as multi-trip voyage charters,
indefinite delivery/indefinite quantity
(IDIQ), delivery Cost and Freight (C &
F), delivery Cost Insurance and Freight
(CIF), and indexed ocean freight costs.

Executive Order 12866

This proposed rule is issued in
conformance with Executive Order
12866. This rule has been determined to
be not significant and, therefore, it has
not been reviewed by the Office of
Management and Budget.

Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is not
applicable to this rule because CCC is
not required by 5 U.S.C. 553 or any
other provision of law to publish a
notice of proposed rulemaking with
respect to the subject matter of this rule.

Environmental Evaluation

The environmental impacts of this
rule have been considered consistent
with the provisions of the National
Environmental Policy Act of 1969
(NEPA), 42 U.S.C. 4321 et seq., the
regulations of the Council on

Environmental Quality (40 CFR parts
1500-1508), and the FSA regulations for
compliance with NEPA, 7 CFR part 799.
FSA concluded that the rule requires no
further environmental review because it
is categorically excluded. No
extraordinary circumstances or other
unforeseeable factors exist which would
require preparation of an environmental
assessment or environmental impact
statement.

Executive Order 12988

This proposed rule has been reviewed
in accordance with Executive Order
12988. The provisions of this rule
preempt State laws to the extent such
laws are inconsistent with the
provisions of this proposed rule.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372,
which require intergovernmental
consultation with State and local
officials. See the notice related to 7 CFR
part 3014, subpart V, published at 48 FR
29115 (June 24, 1983).

Unfunded Mandates Reform Act of
1995

This rule contains no Federal
mandates under the regulatory
provisions of Title II of the Unfunded
Mandates Reform Act of 1995 (UMRA)
for State, local, and tribal governments
or the private sector. Thus, this rule is
not subject to the requirements of
sections 202 and 205 of the UMRA.

Paperwork Reduction Act

Title: Procurement of Processed
Agricultural Commodities for Donation.

OMB Control Number: 0560-NEW.

Type of Request: New Information
Collection Package.

Abstract: The information collected
under OMB Control Number 0560-NEW
is needed in the evaluation of bids in
connection with the procurement of
commodities for donation overseas. This
information is submitted by steamship
lines, or their respective agents, and
collected by the Kansas City Commodity
Office (KCCO). This reporting
requirement imposed on the public by
the regulations at 7 CFR part 1496 is
necessary to effectively administer the
Title II, Pub. L. 480 program. This
proposed rule will reduce information
requirements which are imposed on the
public by eliminating the need for
steamship lines, or their respective
agents, to provide indications of
available freight rates to KCCO before
submitting a final fixed ocean freight
offer. The procurement of commodities
using firm fixed ocean rates to
determine the lowest-landed cost would

be the most efficient method of
procurement. The revisions to 7 CFR
part 1496 proposed in this rule will
adopt new procedures to be used by the
Commodity Credit Corporation (CCC) in
the evaluation of bids in connection
with the procurement of commodities
for donation overseas.

Estimate of Burden:

Respondents: Steamship Lines an/or
their agents.

Estimated Number of Respondents:
Approximately 15.

Estimated Number of Responses per
Respondent: Approximately 8.

Estimated Total Annual Burden on
Respondents: 15 hours.

Topics for comments include but are
limited to the following: (a) Whether the
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimated burden including the
validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility and clarity of the
information to be collected; (d) ways to
minimize the burden of the collection of
information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology. Comments
regarding these issues should be sent to
the Desk Officer for Agriculture, Office
of Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503 and to the
Director, Commodity and Procurement
Policy & Analysis Division, Farm
Service Agency, United States
Department of Agriculture (USDA), Rm.
5755-S, 1400 Independence Avenue,
SW., Washington, DC 20250-0512.

Comments regarding paperwork
burden will be summarized and
included in the request for OMB
approval. All comments will also
become a matter of public record.

Government Paperwork Elimination
Act

FSA is committed to compliance with
the Government Paperwork Elimination
Act, which requires Federal
Government agencies to provide the
public the option of submitting
information or transacting business
electronically to the maximum extent
possible. The KCCO is now in the
process of updating its computer bid-
evaluation systems that would
accommodate a more unified one step
bid evaluation. Freight invitations
would call for bids to be submitted
through a web-based entry system.
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Most of the information collections
required by this rule are fully
implemented for the public to conduct
business with FSA electronically.
However, a few may be completed and
saved on a computer, but must be
printed, signed and submitted to FSA in
paper form.

Executive Order 12612

This rule does not have sufficient
Federalism implications to warrant the
preparation of a Federalism Assessment.
The provisions contained in this rule
will not have a substantial direct effect
on States or their political subdivisions,
or on the distribution of power and
responsibilities among the various
levels of government.

List of Subjects in 7 CFR Part 1496

Agricultural commodities, Exports,
Foreign aid.

Accordingly, CCC proposes to amend
7 CFR part 1496 as follows:

PART 1496—PROCUREMENT OF
PROCESSED AGRICULTURAL
COMMODITIES FOR DONATION
UNDER TITLE Il, PUB. L. 480

1. The authority citation for part 1496
is revised to read as set forth above:

Authority: 7 U.S.C. 1431(b); 1721-17264;
1731-1736g-2; 17360; 17360-1; 15 U.S.C.
714b and 714c; 46 U.S.C. App. 1241(b), and
1241(f).

2. The heading for part 1496 is revised
to read as set forth above:

PART 1496—PROCUREMENT OF
COMMODITIES FOR FOREIGN
DONATION

3. Section 1496.1 is revised to read as
follows:

§1496.1 General statement.

This subpart sets forth the policies,
procedures and requirements governing
the procurement of agricultural
commodities by CCC to be donated for
assistance overseas under title II of the
Agricultural Trade Development and
Assistance Act of 1954 (Pub. L. 480); the
Food for Progress Act of 1985; the
McGovern-Dole International Food for
Education and Child Nutrition Program;
and any other program under which
CCC is authorized to provide agriculture
commodities for assistance overseas.

4. In § 1496.2, paragraph (a) is
amended by removing the last sentence
and paragraph (b) is revised to read as
follows:

§1496.2 Administration.

* * * * *

(b) Purchases are made to fulfill
commodity requests received from AID

in the administration of Public Law 480
and from a grantee organization
receiving commodities under the other
authorities set forth in § 1496.1 of this
part.

5.In § 1496.4, the first sentence is
revised to read as follows:

§1496.4 Issuance of invitations.

From time to time, CCC will issue
invitations to purchase or process
agricultural products for utilization in
the foreign assistance programs
enumerated in § 1496.1 of this part.

* x %

6. In § 1496.5, paragraph (b) is
revised, paragraph (c) is removed and
reserved, and paragraph (d) is revised as
follows:

§1496.5 Consideration of bids.

* * * * *

(b) Availability of ocean service.

(1) In determining lowest-landed cost
as specified in paragraph (a) of this
section, CCC will use vessel rates
offered in response to invitations issued
by AID or grantee organizations
receiving commodities under the
authorities set forth in section 1496.1 of
this part. If CCC or AID, in the case of
title II, Public Law 480, determines that
it is not practicable to evaluate lowest-
landed cost on the basis of a competitive
ocean freight bid process, CCC may use
other methods of soliciting freight rates
that CCC or AID may approve for the
foreign assistance programs that they
respectively administer.

(2) In order to be considered in
lowest-landed cost commodity bid
evaluations, ocean freight rates must be
submitted to grantee organizations or
AID in response to an invitation for bids
issued by grantee organizations or AID.
All such freight invitations for bids
must:

(i) Specify a closing time for the
receipt of offers and state that late offers
will not be considered;

(ii) Provide that offers are required to
have a canceling date no later than the
last contract lay day specified in the
invitation for bids;

(iii) Provide the same deadline for
receipt of offers from both U.S. flag
vessel and non-U.S. flag vessels; and

(iv) Must be received and opened
prior to receipt of offers for the sale of
commodities to CCC. The extent to
which offered rates may be made public
will depend upon regulations or
guidelines applicable to the specific
foreign assistance program involved.

(3) CCC may require donee
organizations or USAID to specify in
their freight invitations that the ocean
carriers submit bids electronically
through a web based system maintained

by CCC. In the event of any discrepancy
between information furnished to CCC
electronically and the written offers
submitted to grantee organizations or
AID, the offers submitted to the grantee
organization or AID will prevail. Copies
of all written freight offers received in
response to invitations for bids must be
promptly furnished to CCC and CCC
may require the grantee organization or
it shipping agent to submit a written
certification that all non-electronic
offers received were transmitted to CCC.

(c) [Reserved]

(d) Port performance.

(1) CCC may contact any port prior to
bid evaluation to determine the port’s
cargo handling capabilities including
the adequacy of the port to receive,
accumulate, handle, store, and protect
the cargo. Factors which will be
considered in this determination will
include, but not be limited to, the
adequacy of building structures, proper
ventilation, freedom from insects and
rodents, cleanliness, and overall good
housekeeping and warehousing
practices. CCC will require that capacity
information be submitted electronically
by the port and or the terminal prior to
bid evaluation.

(2) If CCC determines that: A port is
congested; facilities are overloaded; a
vessel would not be able to dock and
load cargo without delay; labor disputes
or lack of labor may prohibit the loading
of the cargo onboard a vessel in a timely
manner; or other similar situation exists
that may adversely affect the ability of
CCC to have the commodity delivered in
a timely manner, CCC may consider the
use of another coastal range or port. In
considering another combination of
commodity offers and vessel rate offers,
CCC will adhere as closely as possible
to the principal of lowest-landed cost.

7. Section 1496.7 is revised to read as
follows:

§1496.7 Final contract determinations.

(a) Commodity awards. (1) Invitations
for the procurement of commodities and
the evaluation of bids submitted in
response to such invitations shall be
performed as provided in the Federal
Acquisition Regulations (FAR) and
Department of Agriculture’s
procurement regulations set forth in
Title 48 of the Code of Federal
Regulations (the AGAR).

(2) If more than one bid for the sale
of commodities is received and more
than one delivery point has been
designated in such bids, in order to
achieve a combination of a freight rate
and commodity award that produces the
lowest-landed cost for the delivery of
the commodity to the foreign
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destination, CCC may evaluate bids
submitted for the sale of commodities
on a delivery point by delivery point
basis. In such cases, all bids submitted
with respect to a specific delivery point
will be evaluated under the provisions
of the FAR, AGAR, and the solicitation,
and CCC will determine the lowest bid
for each delivery point.

(b) Combination of bids. CCC will
determine which combination of
commodity bids and bids for ocean
freight rate result in the lowest-landed
cost of delivery of the commodity to the
foreign destination. CCC will award the
contract for the purchase of the
commodity that results in the lowest-
landed cost unless the Contracting
Officer determines that extenuating
circumstances preclude such awards, or
efficiency and cost-savings justify use of
a different type of ocean service.
Examples of extenuating circumstances
may include, but are not limited to,
internal strife at the foreign destination
or urgent humanitarian conditions
threatening the lives of persons at the
foreign destination. Other types of
services may include, but are not
limited to, multi-trip voyage charters,
indefinite delivery/indefinite quantity
(IDIQ), delivery Cost and Freight (C &
F), delivery Cost Insurance and Freight
(CIF), and indexed ocean freight costs.
Before contracts are awarded for other
than a lowest-landed cost, the
Contracting Officer shall consult with
the applicable program agencies, and set
forth, in writing, the reasons the
contracts should be awarded on other
than a lowest-landed cost.

(c) Notification of awards. (1) The
party submitting the accepted
commodity procurement bid will be
notified of the acceptance of the bid by
CCC.

(2) AID or the grantee organization, or
its shipping agent, will be notified of the
vessel freight rate used in determining
the commodity contract award. The
grantee organization or AID will be
responsible for finalizing the charter or
booking contract with the vessel
representing the freight rate so used.

Signed at Washington, DC, on December 6,
2005.
Teresa C. Lasseter,

Executive Vice President, Commodity Credit
Corporation.
[FR Doc. E5-7460 Filed 12—-15-05; 8:45 am]

BILLING CODE 3410-05-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

41 CFR Parts 51-2, 51-3, and 514

Nonprofit Agency Governance and
Executive Compensation

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Advanced notice of proposed
rulemaking: Request for comments and
notice of public hearings.

SUMMARY: The Committee for Purchase

From People Who Are Blind or Severely

Disabled (the Committee) is considering

revising its regulations regarding: The

qualifications required of both central
nonprofit agencies and nonprofit
agencies to participate in the Javits-

Wagner-O’Day (JWOD) Program, and the

guidelines under which executive

compensation will be considered as

either influencing or not influencing a

fair market price. The Committee wants

to ensure that Federal customers
continue to receive high value products
and services from JWOD affiliated
central nonprofit agencies and nonprofit
agencies and believes that these two
areas merit further review at this time.

Prior to initiating any formal
rulemaking, the Committee is seeking
further information and suggestions on:
alternative approaches to determine that
central nonprofit agencies and nonprofit
agencies are initially qualified to
participate in the JWOD Program and
then qualified to continue to participate
in the Program, and alternative
approaches and mechanisms to assess
that the fair market price set by the

Committee and paid by Federal

departments and agencies is not

burdened inappropriately by excessive
executive compensation costs.

DATES: The Committee will hold three

public hearings. Hearings will be held

on Thursday, January 12, 2006, in

Arlington, VA; Thursday, January 19,

2006, in Dallas, TX; and Thursday,

January 26, 2006, in San Francisco, CA.

Written comments from those that do

not attend the hearings are also

welcomed and must be received by

January 31, 2006. The Committee will

not consider comments pertaining to

these hearings that are received after

January 31, 2006.

ADDRESSES: The specific locations and

times where the hearings will be held

are:

1. Thursday, January 12, 2006, from 2
p.m. to 5 p.m., Crystal Gateway
Marriott, 1700 Jefferson Davis
Highway, Arlington, VA 22202.

2. Thursday, January 19, 2006 from 10
a.m. to 1 p.m., Red River Conference
Room (7th Floor, Room 752). Earl
Cabell Federal Office Building, 1100
Commerce Street, Dallas, TX 75242.

3. Thursday, January 26, 2006, from 10
a.m. to 1 p.m., California/Nevada
Room, Phillip Burton Federal
Building, 450 Golden Gate Avenue,
San Francisco, CA 94102.

The Committee office is located at
Jefferson Plaza 2, Suite 10800, 1421
Jefferson Davis Highway, Arlington, VA
22202-3259.

FOR FURTHER INFORMATION CONTACT: For

information about the hearings,

submitting requests to testify, or
submitting written comments contact

Stephanie Hillmon, Assistant General

Counsel, by telephone (703) 603-7740;

by facsimile at (703) 603-0030; by e-

mail at RulesComment@jwod.gov; and

by mail at the Committee for Purchase

From People Who Are Blind or Severely

Disabled, 1421 Jefferson Davis Hwy.,

Suite 10800, Arlington, VA 22202-3259.

Office hours are between 7:30 a.m. and

5 p.m., eastern standard time, Monday

through Friday except Federal holidays.

SUPPLEMENTARY INFORMATION: Pursuant

to its statutory authority to determine

suitability and the fair market price, the

Committee plans to issue regulations

that ensure that only qualified central

nonprofit agencies and nonprofit
agencies participate in the JWOD

Program and that the fair market price

charged to Federal customers is both

reasonable and appropriate.

Public Hearings:

Requests to testify must be received at
the Committee office at least one week
prior to the hearing date. Requests to
testify should also indicate which
hearing will be attended. Persons
interested in providing oral testimony
are encouraged, but not required, to
submit written comments a week in
advance of the hearings and testimony
will be limited to the matters contained
in this notice. The Committee staff will
moderate the hearings. In the event that
more people ask to testify than can be
accommodated in the time allowed, the
Committee will hear testimony from a
cross-section of those wishing to testify,
as determined by the Committee staff.
Only one person from a particular
organization may testify. Oral testimony
shall not exceed 5 minutes.

The public hearings and comment
period are for the purpose of gathering
information about implementing better
mechanisms to ensure that only
qualified central nonprofit agencies and
nonprofit agencies participate in the
JWOD Program and that the fair market
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price established by the Committee is
not affected by inappropriate executive
compensation costs. The Committee
plans to develop regulations that will
achieve these objectives. The hearings
are not intended as a forum for
presentation or discussion of other
issues to include the Committee’s
authority, redundancy, and similar
issues. Testimony will only be heard
and comments will only be considered
that address the questions listed in this
notice. In preparing testimony or
written comments, the public is asked to
address the questions presented below:

Background Information

The Committee administers the JWOD
Act, which leverages the Federal
procurement system to provide
employment for over 45,000 persons
who are blind or have other severe
disabilities. In Fiscal Year 2004, Federal
customers purchased over $2 billion of
goods and services from about 650
participating nonprofit agencies
nationwide. The Committee anticipates
additional growth in both the numbers
of people employed through the
program and in the dollar value of
Federal funds used to purchase goods
and services. The Committee strongly
believes that accountability,
stewardship, and value form the
foundation for maintaining and growing
employment opportunities for people
who are blind or have other severe
disabilities. With the increasing size,
scope, and complexity of the JWOD
Program, the Committee believes it is
appropriate to review its regulations and
policies to insure proper accountability
standards, provide effective
stewardship, and demonstrate a strong
value progosition for Federal customers.

As established in 41 U.S.C. 47(a)(2),
the Committee determines the
suitability of products and services
which, if added to the Committee’s
Procurement List, must be purchased by
Federal departments and agencies
requiring those items or services. Under
the Committee’s regulations, 41 CFR 51—
2.4(a), there are currently four criteria
used to assess the suitability of a
proposed product or service: (1) The
potential for employing people who are
blind or severely disabled; (2) the
qualifications of the nonprofit agency;
(3) the capability of the nonprofit
agency to meet Government quality
standards and delivery times; (4) and
the level of impact on the current or
most recent contractor if the product or
service were to be added to the
Procurement List. The Committee has
statutory authority to determine which
central nonprofit agencies and nonprofit
agencies are qualified to participate in

the JWOD Program. The Committee is
considering revising its regulations
concerning the qualifications required
of both designated central nonprofit
agencies and all other nonprofit
agencies to participate in the JWOD
Program. The Committee is interested in
identifying and applying qualification
standards through which central
nonprofit agencies and participating
nonprofit agencies would demonstrate
good governance practices and therefore
be qualified to participate in the
Program.

If a proposed product or service is
determined to be suitable, the
Committee has the sole responsibility
under the JWOD Act to set the fair
market price to be paid by the
Government customer. The Committee
is also seeking information on suggested
criteria to identify and evaluate the
impact of executive compensation costs
on any proposed or recommended fair
market price.

Qualified Agencies Have Good
Governance Practices

There are a number of criteria and
tests that are widely considered as
benchmarks of good nonprofit agency
governance practices. The Committee
believes the following to be
representative of such ““best practices”
but not all-inclusive:

(1) The board of directors (the board)
should be composed of individuals who
are personally committed to the mission
of the organization and possess the
specific skills needed to accomplish the
mission.

(2) Where an employee of the
organization is a voting member of the
board, the circumstances must insure
that the employee will not be in a
position to exercise ‘“‘undue influence.”

(3) The board should have no fewer
than five unrelated directors. Seven or
more directors are preferable. The board
chairperson should not also be serving
as the nonprofit agency’s CEO/
President.

(4) The organization’s bylaws should
set forth term limits for the service of
board members.

(5) Board membership should reflect
the diversity of the communities served
by the organization.

(6) Board members should serve
without compensation for their service
as board members. Board members may
be reimbursed only for expenses
directly related to carrying out their
board service.

(7) The full board or some designated
committee of the board should hire the
executive director, set the executive’s
compensation, and evaluate the
director’s performance at least annually.

In cases where a designated committee
performs this responsibility, details
should be reported to the full board.

(8) The board should periodically
review the appropriateness of the
overall compensation structure of the
organization.

(9) The full board should approve the
findings of the organization’s annual
audit and “management letter”” and
approve a plan to implement the
recommendations of the management
letter.

(10) Nonprofits should have a written
conflict of interest policy. The policy
should be applicable to board members
and staff, who have significant
independent decision-making authority
regarding the resources of the
organization. The policy should identify
the types of conduct or transactions that
raise conflict of interest concerns,
should set forth procedures for
disclosure of actual or potential
conflicts, and should provide for review
of individual transactions by the
uninvolved members of the board of
directors.

(11) The accuracy of the agency’s
financial reports should be subject to
audit by a Certified Public Accountant.
The board of directors should have at
least one ““financial expert” serving;

(12) Nonprofit agencies should
periodically conduct an internal review
of the organization’s compliance with
existing statutory, regulatory and
financial reporting requirements and
should provide a summary of the results
of the review to members of the board
of directors.

(13) Nonprofit agencies should
prepare, and make available annually to
the public, information about the
organization’s mission, program
activities, and basic audited (if
applicable) financial data. The report
should also identify the names of the
organization’s board of directors and
executive management staff.

(14) Executive compensation paid to
the Chief Executive Officer (CEO)/
President and “highly compensated
individuals” must be monitored by the
board of directors. The full board should
approve all compensation packages for
the CEO/President and all highly
compensated employees through a
“rebuttable presumption” process to
determine reasonableness.

The Committee is seeking further
information and perspective in the
following areas related to governance
practices:

(1) Are these criteria comprehensive
and inclusive enough to effectively
evaluate that a nonprofit agency
demonstrates good governance practices
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and should be deemed qualified to
participate in the JWOD Program?

(2) Are there additional criteria that
should be used, or substituted for the
above, to evaluate evidence of good
governance practices by nonprofit
agencies in the Program?

(3) Should accreditation by one or
more state or national organizations be
recognized as evidence of a nonprofit
agency adhering to good governance
practices without further review by the
Committee?

(4) Should different benchmarks be
used for nonprofit agencies that are
state, county, or local government
agencies, or should they be exempt from
any Committee regulations in this area?

(5) Should the size and/or the annual
revenue of the nonprofit agency be a
factor or factors in assessing appropriate
governance practices?

(6) What is the best way to ensure that
only qualified central nonprofit agencies
and nonprofit agencies, with an internal
structure that minimizes opportunities
for impropriety, participate in the JWOD
Program?

(7) What if any enforcement
mechanisms should be adopted to
ensure only the qualified central
nonprofit agencies and nonprofit
agencies participate in the JWOD
Program?

(8) What steps will the nonprofit
agencies and central nonprofit agencies
need to take to avoid conflicts of interest
among its board members?

(9) What steps will the nonprofit
agencies and central nonprofit agencies
have to take to demonstrate financial
responsibility?

Effect of Executive Compensation on
Fair Market Price Determinations

Board involvement in setting the
compensation of the CEO/President and
other highly compensated employees is
one of the benchmarks of effective
nonprofit governance practices. In
furtherance of assessing information
used to set the initial fair market price
for products and services added to the
Procurement List, and then periodic
adjustments to the price thereafter, the
Committee is seeking information on the
following:

(1) What is the threshold beyond
which the compensation paid to the
executives in a JWOD-participating
nonprofit agency should be considered
as influencing a proposed fair market
price determination? For example, if the
agency receives more than a certain
percentage of its total revenue from
sales through the JWOD Program, is
there a compensation level (total dollars
paid or total dollars paid as a percentage
of total revenue) at and above which fair

market price impact would be deemed
to occur?

(2) Conversely, is there a point below
which executive compensation,
regardless of the dollar amount paid,
would not be considered as influencing
a recommended fair market price? Is
such a de minimis test appropriate for
large diversified nonprofits where total
JWOD sales represent only a small
percentage of total revenue?

(3) Without regard to any analysis of
JWQOD-related revenue, is there an
established benchmark or absolute
dollar threshold above which
compensation would be deemed as
influencing a proposed fair market
price?

(4) Should receipt of documentation
to support a “rebuttable presumption of
reasonableness’ serve to demonstrate
that executive compensation does not
by itself influence a proposed fair
market price or any adjustment thereto?

(5) To what extent should there be a
relationship between the pay and
compensation of line workers and
highly compensated individuals?

(6) At what point would be
appropriate to begin a review of an
executive compensation package even if
the proposed price for a product or
service would fall within a range that it
could be considered as a fair market
price?

(7) What approaches are available to
identity and monitor nonprofit agencies
executive compensation that would
provide such information to the
Committee routinely but without
placing an undue burden on agencies?

Definitions of Terms in Quotation Marks
Above

(1) A “financial expert” is a director
that must understand GAAP and
financial statements, have the ability to
assess the general application of such
principles in connection with the
accounting for estimates, accruals and
reserves, have experience preparing,
auditing, analyzing or evaluating
financial statements that present a
breadth and level of complexity of
accounting issues that are generally
comparable to the breadth and
complexity of issues that can reasonably
be expected to be raised by the
registrant’s financial statements, or
experience actively supervising one or
more persons engaged in such activities,
have an understanding of internal
controls and the procedures for
financial reporting, and have an
understanding of audit committee
functions.

(2) A “rebuttable presumption of
reasonableness” requires the
maintaining a board of independent

members, requires the Board of
Directors to approve compensation
arrangements for highly paid executives
and individuals using independent
comparative salary data gathered from
similar organizations for similar
executive positions, and documents all
data used in decision making for
compensation packages including all
annual compensation, incentive
compensation plans, long-term
incentive plans, supplemental
retirement plans, wrap-around Section
401K plans, deferred compensation
arrangements and benefits.

(3) A “highly compensated
individual” is an individual:

(i) With a year’s compensation in
excess of $90,000.00; or

(ii) Who had compensation within the
previous year which was in excess of
$90,000.00; or

(iii) At the election of the employer
had compensation in excess of
$90,000.00 and was in the top 20
percent of employees by compensation
for any year.

(4) “Undue influence” is prohibited
and occurs when an officer, director, or
employee of the agency directly or
indirectly takes any action to coerce,
manipulate, mislead, or fraudulently
influence the agencies’ audit committee,
Directors, CEO/President or any
individual that has authority or power
to influence the preceding persons.

(5) A “management letter” is a
technical letter, which is prepared by an
auditor or audit committee.

Patrick Rowe,

Deputy Executive Director, Committee for
Purchase From People Who Are Blind or
Severely Disabled.

[FR Doc. E5-7439 Filed 12—-15-05; 8:45 am]
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SUMMARY: NMF'S proposes 2006 and
2007 harvest specifications and
prohibited species catch (PSC)
allowances for the groundfish fishery of
the Bering Sea and Aleutian Islands
management area (BSAI). This action is
necessary to establish harvest limits for
groundfish during the 2006 and 2007
fishing years and to accomplish the
goals and objectives of the Fishery
Management Plan for Groundfish of the
Bering Sea and Aleutian Islands
Management Area (FMP). The intended
effect of this action is to conserve and
manage the groundfish resources in the
BSAI in accordance with the Magnuson-
Stevens Fishery Conservation and
Management Act (Magnuson-Stevens
Act).

DATES: Comments must be received by
January 17, 2006.

ADDRESSES: Send comments to Sue
Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Lori Durall. Comments may be
submitted by:

e Webform at the Federal
eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions at that site for submitting
comments;

e Mail to P.O. Box 21668, Juneau, AK
99802;

e Hand Delivery to the Federal
Building, 709 West 9th Street, Room
420A, Juneau, AK;

e E-mail to
2006 AKgroundfish.tacspecs@noaa.gov
and include in the subject line the
document identifier: 2006 Proposed
Specifications (E-mail comments, with
or without attachments, are limited to 5
megabytes); or

e Fax to 907-586-7557.

Copies of the draft Environmental
Assessment/Initial Regulatory
Flexibility Analysis (EA/IRFA) prepared
for this action are available from NMFS
at the addresses above or from the
Alaska Region Web site at http://
www.fakr.noaa.gov. Copies of the final
2004 Stock Assessment and Fishery
Evaluation (SAFE) report for the
groundfish resources of the BSAI, dated
November 2004, are available from the
North Pacific Fishery Management
Council (Council), West 4th Avenue,
Suite 306, Anchorage, AK 99510-2252,
907—-271-2809, or from its Web site at
http://www.fakr.noaa.gov/npfmec.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586-7228, or e-
mail at mary.furuness@noaa.gov.

SUPPLEMENTARY INFORMATION:

Background

Federal regulations at 50 CFR part 679
implement the FMP and govern the
groundfish fisheries in the BSAI The
Council prepared the FMP and NMFS
approved it under the Magnuson-
Stevens Act. General regulations
governing U.S. fisheries also appear at
50 CFR part 600.

The FMP and its implementing
regulations require NMFS, after
consultation with the Council, to
specify annually the total allowable
catch (TAC) for each target species and
the “other species” category, the sum of
which must be within the optimum
yield range of 1.4 million to 2.0 million
metric tons (mt) (see § 679.20(a)(1)(i)).
Regulations at § 679.20(c)(1) further
require NMFS to publish proposed
harvest specifications in the Federal
Register and solicit public comment on
proposed annual TACs and
apportionments thereof, PSC allowances
and prohibited species quota (PSQ)
reserves established by §679.21,
seasonal allowances of pollock, Pacific
cod and Atka mackerel TAC, including
pollock Community Development Quota
(CDQ), and CDQ reserve amounts
established by § 679.20(b)(1)(iii). The
proposed harvest specifications set forth
in Tables 1 through 13 of this action
satisfy these requirements.

Under §679.20(c)(3), NMFS will
publish the final harvest specifications
for 2006 and 2007 after (1) considering
comments received within the comment
period (see DATES), (2) consulting with
the Council at its December 2005
meeting, and (3) considering new
information presented in the EA and the
final 2005 SAFE reports prepared for the
2006 and 2007 groundfish fisheries.

Other Rules Affecting the 2006 and
2007 Harvest Specifications

When possible, this proposed rule
identifies proposals that are under
consideration by the Council that, if
approved by the Secretary of Commerce
(Secretary), could change the final
harvest specifications. The 2006 harvest
specifications will be updated in early
2006, when final harvest specifications
for 2006 and new harvest specifications
for 2007 are implemented.

The Council is reviewing Amendment
85, which may revise the BSAI Pacific
cod sector allocation and apportion the
Pacific cod acceptable biological catch
(ABC) or TAC by Bering Sea subarea
and Aleutian Islands (AI) subarea
separately instead of by the entire BSAI
management area. The Council is also
reviewing Amendment 84, which may
modify current regulations for managing
incidental catch of chinook and chum

salmon. The Council may consider
separating some rockfish species from
the “other rockfish” species category so
individual overfishing levels (OFLs),
ABCs, and TACs may be established for
some rockfish species. The Council may
pursue a change to the start date for the
BSAI pollock “A” season fishery. An
earlier start date would allow the fleet
more flexibility to harvest pollock when
roe content is optimal.

Proposed ABC and TAC Harvest
Specifications

The proposed ABC levels are based on
the best available biological and
socioeconomic information, including
projected biomass trends, information
on assumed distribution of stock
biomass, and revised technical methods
used to calculate stock biomass. In
general, the development of ABCs and
OFLs involves sophisticated statistical
analyses of fish populations and is
based on a successive series of six
levels, or tiers, of reliable information
available to fishery scientists. Tier one
represents the highest level of data
quality available and tier six the lowest
level of data quality available.

Appendix A to the final SAFE report
for the 2005 BSAI groundfish fisheries
dated November 2004 (see ADDRESSES)
sets forth the best information currently
available. Information on the status of
stocks will be updated with the 2005
survey results and reconsidered by the
Plan Team in November 2005 for the
2005 SAFE report. The 2006 and 2007
final harvest specifications will be based
on the 2005 SAFE report.

In October 2005, the Scientific and
Statistical Committee (SSC), Advisory
Panel, and the Council reviewed the
Plan Team’s preliminary projections as
the basis for the 2006 and 2007
proposed ABC, OFL, and TAC amounts.
The SSC concurred in the Plan Team’s
recommendations which, for stocks in
tiers 1-3, used 2005 estimated fishing
mortality rates in stock projection
models to estimate OFLs and ABCs for
2006. The estimated 2006 TACs were
derived based on ABC constraints and
past Council actions. The estimated
2006 TAC