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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 890

RIN: 3206—AK95

Federal Employees Health Benefits
Program: Discontinuance of Health
Plan in an Emergency

AGENCY: Office of Personnel
Management.

ACTION: Proposed rule with request for
comments.

SUMMARY: The Office of Personnel
Management (OPM) is issuing a
proposed rule to amend the Federal
Employees Health Benefits (FEHB)
regulations regarding discontinuance of
a health plan to include situations in
which a health plan becomes
incapacitated, either temporarily or
permanently, as the result of a disaster.
DATES: OPM must receive comments on
or before May 8, 2006.

ADDRESSES: Send written comments to
Anne Easton, Manager Insurance Group,
Center for Employee and Family
Support Policy, Strategic Human
Resources Policy Division, Office of
Personnel Management, 1900 E Street,
NW., Washington, DC 20415; or deliver
to OPM Room 3425, 1900 E Street, NW.,
Washington, DC; or FAX to (202) 606—
0633.

FOR FURTHER INFORMATION CONTACT:
Karen Leibach; first dial (1-888) 801—
7210; at the prompt, enter (202) 606—
1461.

SUPPLEMENTARY INFORMATION: OPM
currently has regulations dealing with
the discontinuance of a health plan in
whole or part. The regulations apply
when a plan goes out of business or
withdraws from the FEHB Program.
Enrollees in such plans are notified that
they need to change plans. The
regulations also allow the automatic

transfer of the enrollment of annuitants
who do not change plans.

In light of the devastation wrought by
Hurricane Katrina, OPM is expanding
the definition of a health plan to include
situations in which a plan becomes
incapable of providing services, either
on a permanent or temporary basis,
because of a disaster. In such a situation
enrollees will be allowed to change
health plans. However, depending on
the nature of the disaster, it may not be
possible to locate enrollees to notify
them of the need to change health plans.
To ensure there is no loss of coverage,
any enrollee who is not able to make a
change in these circumstances will be
transferred automatically to the
standard option of the nationwide Blue
Cross and Blue Shield Service Benefit
Plan.

Invoking the provisions of these
regulations will be at OPM’s discretion.
OPM will provide whatever notification
is feasible, if a disaster necessitates
enrollment changes under these
provisions.

It should be noted that, although one
of the regulatory sections being
amended, § 890.301, refers to employees
who do not participate in premium
conversion, under the premium
conversion regulations at § 892.207
these provisions would also apply to
employees who do participate in
premium conversion.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because the regulation only affects
health benefits of Federal employees
and retirees.

Executive Order 12866, Regulatory
Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with Executive Order 12866.

Lists of Subjects in 5 CFR Part 890

Administrative practice and
procedure, Government employees,
Health facilities, Health insurance,
Health professions, Hostages, Iraq,
Kuwait, Lebanon, Military personnel,
Reporting and recordkeeping
requirements, Retirement.

U.S. Office of Personnel Management.
Linda M. Springer,
Director.

m Accordingly, OPM is amending title 5,
Code of Federal Regulations as follows:

PART 890—FEDERAL EMPLOYEES
HEALTH BENEFITS PROGRAM

m 1. The authority citation for part 890
continues to read as follows:

Authority: 5 U.S.C. 8913; § 890.303 also
issued under 50 U.S.C. 403p, 22 U.S.C. 4069c
and 4069c—1; subpart L also issued under
sec. 599 C of Pub. L 101-513, 104 Stat. 2064,
as amended; § 890.102 also issued under
sections 11202(f), 11232(e), and 11246(b) and
(c) of Pub. L. 105-33, 111 Stat. 251; and
section 721 of Pub. L. 105-261, 112 Stat.
2061 unless otherwise noted.

m 2.In §890.301 add new paragraph
(1)(4)(iv) to read as follows:

§890.301 Opportunities for employees
who are not participants in premium
conversion to enroll or change enroliment;
effective dates.

(1) * *x %

(4) * *x %

(iv) If the discontinuance of the plan,
whether permanent or temporary, is due
to a disaster, an employee must change
the enrollment within 60 days of the
disaster, as announced by OPM. If an
employee does not change the
enrollment within the time frame
announced by OPM, the employee will
be considered to be enrolled in the
standard option of the Blue Cross and
Blue Shield Service Benefit Plan. The
effective date of enrollment changes
under this provision will be set by OPM
when it makes the announcement

allowing such changes.
* * * * *

m 3.In § 890.306 add new paragraph
(1)(4)(v) to read as follows:

§890.306 When can annuitants or survivor
annuitants change enroliment or reenroll
and what are the effective dates?

* * * * *

(1) * *x %

(4) * x %

(v) If the discontinuance of the plan,
whether permanent or temporary, is due
to a disaster, an annuitant must change
the enrollment within 60 days of the
disaster, as announced by OPM. If an
annuitant does not change the
enrollment within the time frame
announced by OPM, the annuitant will
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be considered to be enrolled in the
standard option of the Blue Cross and
Blue Shield Service Benefit Plan. The
effective date of enrollment changes
under this provision will be set by OPM
when it makes the announcement
allowing such changes.

* * * * *

m 4.In § 890.806 add new paragraph
(j)(4)(iv) to read as follows:

§890.806 When can former spouses
change enroliment or reenroll and what are
the effective dates?

* * * * *

(])* * %
(4)* * %

(iv) If the discontinuance of the plan,
whether permanent or temporary, is due
to a disaster, the former spouse must
change the enrollment within 60 days of
the disaster, as announced by OPM. If
the former spouse does not change the
enrollment within the time frame
announced by OPM, the former spouse
will be considered to be enrolled in the
standard option of the Blue Cross and
Blue Shield Service Benefit Plan. The
effective date of enrollment changes
under this provision will be set by OPM
when it makes the announcement

allowing such changes.
* * * * *

m 5.In §890.1108 add new paragraph
(h)(4)(iv) to read as follows:

§890.1108 Opportunities to change

enrollment; effective dates.
* * * * *
(h) * % %
(4) * *x %

(iv) If the discontinuance of the plan,
whether permanent or temporary, is due
to a disaster, the enrollee must change
the enrollment within 60 days of the
disaster, as announced by OPM. If the
enrollee does not change the enrollment
within the time frame announced by
OPM, the enrollee will be considered to
be enrolled in the standard option of the
Blue Cross and Blue Shield Service
Benefit Plan. The effective date
enrollment changes under this provision
will be set by OPM when it makes the
announcement allowing such changes.

* * * * *

[FR Doc. 06—2081 Filed 3—6—06; 8:45 am]
BILLING CODE 6325-39—P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301

[Docket No. 05-078-2]

Karnal Bunt; Addition and Removal of
Regulated Areas in Arizona

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that amended the Karnal bunt
regulations by adding certain areas in
Maricopa and Pinal Counties, AZ, to the
list of regulated areas and by removing
certain areas or fields in Maricopa
County, AZ, from the list of regulated
areas. Those actions were necessary to
prevent the spread of Karnal bunt into
noninfected areas of the United States
and to relieve restrictions on certain
areas that were no longer necessary.
DATES: Effective on March 7, 2006, we
are adopting as a final rule the interim
rule that became effective on December
7, 2005.

FOR FURTHER INFORMATION CONTACT: Dr.
Vedpal Malik, Karnal Bunt Program
Manager, Pest Detection and
Management Programs, PPQQ, APHIS,
4700 River Road Unit 134, Riverdale,
MD 20737-1236; (301) 734—-3769.
SUPPLEMENTARY INFORMATION:

Background

In an interim rule effective December
7, 2005, and published in the Federal
Register on December 13, 2005 (70 FR
73553-73556, Docket No. 05-078-1), we
amended the regulations in “Subpart—
Karnal Bunt” (7 CFR 301.89-1 through
301.89-16) by adding certain areas in
Maricopa and Pinal Counties, AZ, to the
list of regulated areas in § 301.89-3(g),
either because they were found during
surveys to contain a bunted wheat
kernel, or because they are within the 3-
mile-wide buffer zone around fields or
areas affected with Karnal bunt. In the
same interim rule, we also amended the
regulations by removing certain areas or
fields in Maricopa County, AZ, from the
list of regulated areas based on our
determination that those fields or areas
had met our criteria for release from
regulation.

We solicited comments concerning
the interim rule for 60 days ending
February 13, 2006. We did not receive
any comments. Therefore, for the
reasons given in the interim rule, we are
adopting the interim rule as a final rule.

This final rule also affirms the
information contained in the interim
rule concerning Executive Order 12866
and the Regulatory Flexibility Act,
Executive Orders 12372 and 12988, and
the Paperwork Reduction Act.

Further, for this action, the Office of
Management and Budget has waived its
review under Executive Order 12866.

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

PART 301—DOMESTIC QUARANTINE
NOTICES

m Accordingly, we are adopting as a
final rule, without change, the interim
rule that amended 7 CFR part 301 and
that was published at 70 FR 73553—
73556 on December 13, 2005.

Done in Washington, DG, this 28th day of
February 2006.
Kevin Shea,
Acting Administrator, Animal and Plant
Health Inspection Service.
[FR Doc. 06—2073 Filed 3—6—-06; 8:45 am|
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. 05—-003-3]

Importation of Peppers From Certain
Central American Countries

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending the
regulations governing the importation of
fruits and vegetables in order to allow
certain types of peppers grown in
approved registered production sites in
Costa Rica, El Salvador, Guatemala,
Honduras, and Nicaragua to be
imported, under certain conditions, into
the United States without treatment.
The conditions to which the
importation of peppers will be subject,
including trapping, pre-harvest
inspection, and shipping procedures,
are designed to prevent the introduction
of quarantine pests into the United
States. This action will allow for the
importation of peppers from those
countries in Central America while
continuing to provide protection against
the introduction of quarantine pests into
the United States.
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DATES: Effective Date: March 7, 2006.
FOR FURTHER INFORMATION CONTACT: Ms.
Donna L. West, Senior Import
Specialist, Commodity Import Analysis
and Operations, PPQ, APHIS, 4700
River Road Unit 133, Riverdale, MD
20737-1228; (301) 734—8758.
SUPPLEMENTARY INFORMATION:

Background

The regulations in “Subpart—Fruits
and Vegetables” (7 CFR 319.56 though
319.56-8, referred to below as the
regulations) prohibit or restrict the
importation of fruits and vegetables into
the United States from certain parts of
the world to prevent the introduction
and dissemination of plant pests that are
new to or not widely distributed within
the United States.

On October 12, 2005, we published in
the Federal Register (70 FR 59283—
59290, Docket No. 05-003-1) a
proposed rule to amend the regulations
to allow certain types of peppers grown
in approved registered production sites
in Costa Rica, El Salvador, Guatemala,
Honduras, and Nicaragua to be imported
into the United States without treatment
under specified conditions.

On November 7, 2005, we published
a document in the Federal Register (70
FR 67375, Docket No. 05-003-2) in
which we corrected the Supplementary
Information section of the proposed rule
to state that Guatemala was the only
Central American country covered by
our proposal that currently contains
areas free of the Mediterranean fruit fly
(Medfly). In addition, we corrected the
figure given in the proposed rule’s
“Paperwork Reduction Act” section for
the estimated annual total burden on
respondents.

We solicited comments on the
proposed rule for 60 days ending on
December 12, 2005. We received 32
comments by that date. They were from
representatives of State and foreign
governments, importers and exporters,
industry organizations, producers,
scientists, and private citizens. Of those
commenters, 31 fully supported the
proposed changes, although one of those
commenters posed a question, which is
addressed below. The remaining
commenter was opposed to the
proposed rule. The issues raised by that
commenter are also addressed below.

One commenter asked if the
recognition and approval of fruit fly free
areas in the Central American countries
covered by the rule will be performed
by Animal and Plant Health Inspection
Service (APHIS) personnel coming from
the United States or by APHIS
personnel already on duty in the region.

The recognition and approval of free
areas will be conducted in accordance

with the procedures described in
paragraph (f) of § 319.56-2 of the
regulations. The APHIS personnel
involved in the approval and auditing
activities called for by that paragraph
may be already stationed in the region
or may be drawn from APHIS offices in
the United States.

The commenter who opposed the
proposed rule stated that from 1999 to
2005, there were 794 interceptions in
Florida of the pests of concern
identified in the pest risk assessment
and the proposed rule. The commenter
stated that allowing the importation of
hosts of these pests would add to the
likelihood of pest introduction.

We are not making any changes to our
proposal in response to this comment.
We suspect the commenter’s figure
includes pest interceptions on other
fruits and vegetables, not only peppers,
and that the majority of these
interceptions were in passenger baggage,
not commercial cargo. An examination
of our interception records from the port
of Miami, FL, from 1999 to 2005
revealed that there were only two
interceptions of any of the quarantine
pests identified in the proposed rule;
these interceptions were made in
commercial shipments of processed
peppers. It is unlikely that those
processed peppers were subjected to
any of the phytosanitary measures
described in the proposed rule and
required by this final rule. For the
reasons detailed in the proposed rule,
we are confident that the risks
associated with commercial shipments
of peppers imported into the United
States from Central America will be
effectively mitigated through the
application of the phytosanitary
measures required by this final rule.

The same commenter agreed that the
proposed phytosanitary measures were
conceptually well-grounded, but
expressed doubt as to whether the
national plant protection organizations
(NPPOs) of the individual countries
would be able to provide sufficient
oversight of those measures to prevent
the movement of pests into Florida.

The commenter provided no evidence
to support his contention regarding the
inability of the Central American NPPOs
to oversee the prescribed phytosanitary
measures. The continued ability of
producers in those countries to export
peppers to markets such as the United
States is dependent on their ability to
meet our phytosanitary standards. We
are confident that the NPPOs in Central
America are fully capable of overseeing
the application of the measures required
by this rule. Further, this rule provides
that APHIS will maintain oversight by
participating in the approval and

monitoring of production sites and by
reviewing the trapping records that
must be maintained for each site. If,
through trapping records, site visits, or
port of entry inspections, we find that
any of the required mitigation measures
are not being properly administered, we
will suspend shipments from the
offending sites.

Miscellaneous Change

In our proposed provisions
concerning the placement of Medfly
traps in the buffer area surrounding
each production site, we referred to
Medfly traps with an approved protein
bait. In this final rule, those provisions
(§ 319.56—200(b)(3)(iii)) refer Medfly
traps with an approved lure, as it will
be parapheromone lures, rather than
protein baits, that will be used outside
of the greenhouses.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, with the change discussed in the
previous paragraph.

Note: In our October 2005 proposed rule,
we proposed to add the conditions governing
the importation of peppers from Central
America as § 319.56—2nn. In this final rule,
those conditions are added as § 319.56—200.

Effective Date

This is a substantive rule that relieves
restrictions and, pursuant to the
provisions of 5 U.S.C. 553, may be made
effective less than 30 days after
publication in the Federal Register.

This rule relieves restrictions on the
importation of peppers from certain
countries while continuing to protect
against the introduction of plant pests
into the United States. Immediate
implementation of this rule is necessary
to provide relief to those persons who
are adversely affected by restrictions we
no longer find warranted. The shipping
season for peppers from eligible Central
American countries is in progress.
Making this rule effective immediately
will allow interested producers and
others in the marketing chain to benefit
during this year’s shipping season.
Therefore, the Administrator of the
Animal and Plant Health Inspection
Service has determined that this rule
should be effective upon publication in
the Federal Register.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be not significant for
the purposes of Executive Order 12866
and, therefore, has not been reviewed by
the Office of Management and Budget.
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We are amending the regulations
governing the importation of fruits and
vegetables in order to allow certain
types of peppers grown in approved
registered production sites in Costa
Rica, El Salvador, Guatemala, Honduras,
and Nicaragua to be imported, under
certain conditions, into the United
States without treatment. The
conditions to which the importation of
peppers will be subject, including
trapping, pre-harvest inspection, and
shipping procedures, are designed to
prevent the introduction of quarantine
pests into the United States. This action
will allow for the importation of
peppers from those countries in Central
America while continuing to provide
protection against the introduction of
quarantine pests into the United States.

The Regulatory Flexibility Act (RFA)
requires that agencies consider the
economic impact of their rules on small
businesses, organizations, and
governmental jurisdictions. In
accordance with section 604 of the RFA,
we have prepared a final regulatory
flexibility analysis describing the
expected impact of the changes in this
rule on small entities. During the
comment period for our proposed rule,
we did not receive any comments
pertaining to the initial regulatory
flexibility analysis presented in that
document.

Central American Production and
Exports

While agriculture is an important
industry in the countries that will be
affected by this rule, it does not account
for the largest share of gross domestic
product in any of the countries. Peppers
do not appear to be a major crop in
those Central American countries.
However, production and exports of
peppers are following upward trends.

Over the past four decades, pepper
production in Central America has been
on the rise. For the last 11 years, exports
of peppers from this region have also
increased. However, much of the
increase in exports is a reflection of
increased trade among the countries in
this region. During this time period, an
average of 62.23 percent of exports were
intra-regional. Although this percentage
has fluctuated substantially, the
percentage of peppers exported from
Central American countries to other
Central American countries has been
generally above 70 percent since 1997
with the exception of 2002. In 2003,
approximately 96 percent of all Central
American pepper exports were sent to
other countries within the region.

It is estimated that about 31,040
metric tons of peppers may be imported
into the United States each year from
Costa Rica, El Salvador, Guatemala,

Honduras, and Nicaragua as a result of
this rule.?

U.S. Production and Trade Levels

In 2004, U.S. pepper production
totaled 843,696 metric tons (table 1).
While domestic production has
fluctuated from year to year and has
declined or remained steady since 2000,
there has been an upward trend in
domestic pepper production over the
last 9 years. Imports have also been on
the rise, and these have been increasing
at a rapid pace since 1996. Per capita
consumption of bell peppers has
remained fairly constant over the past 9
years, while consumption of chili
peppers has been growing at a steady
pace since 1996, as seen in table 1.
Although the levels of production,
imports, and per capita consumption are
reported for all pepper varieties,
information on exports and domestic
consumption is not available for all
varieties. This is only reported in the
case of bell peppers, and is shown in
table 2. That table shows that most
production is consumed domestically,
with approximately 10 percent devoted
to exports. Additionally, as mentioned
above, per capita consumption of bell
peppers has been steady despite the
overall increase in imports.

TABLE 1.—U.S. PRODUCTION, IMPORTS, AND PER CAPITA CONSUMPTION OF ALL PEPPERS, 1996—-2004

Production and imports Per capita consumption
Year (metric tons) (pounds)

Production Imports Bell peppers Chili peppers Total
752,976 277,334 71 4.6 11.7
680,400 290,557 6.4 45 10.9
662,256 329,336 6.4 4.7 111
707,616 342,128 6.7 4.7 11.4
911,736 346,660 7.0 5.1 121
857,304 366,514 6.9 5.1 12.0
843,696 408,499 6.8 5.7 12,5
843,696 426,197 6.9 5.5 12.4
843,696 445,982 71 6.0 13.1

Source: USDA/ERS, “Vegetables and Melons Yearbook,” http://usda.mannlib.cornell.edu/data-sets/specialty/89011/.

TABLE 2.—U.S. SUPPLY AND UTILIZATION OF FRESH BELL PEPPERS, 1996-2004

Supply Utilization
Year .
Production* Imports* Total* Exports* Domestic* Pezs:ci?rl]?syse
754,745 171,143 925,888 60,465 865,423 71
678,540 179,217 857,758 60,692 797,066 6.4
660,260 199,085 859,345 57,970 801,375 6.4
705,892 206,524 912,416 66,309 846,107 6.7
765,631 198,190 963,822 71,479 892,342 7.0
748,168 215,596 963,764 73,347 890,417 6.9
710,700 249,979 960,679 73,166 887,514 6.8

1These estimates were provided by the exporting
countries and have been aggregated for the purpose
of this analysis.
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TABLE 2.—U.S. SUPPLY AND UTILIZATION OF FRESH BELL PEPPERS, 1996—-2004—Continued

Supply Utilization
Year )
Production* Imports* Total* Exports* Domestic* Pe;;:fr;?syse
731,112 245,715 976,828 72,077 904,751 6.9
762,184 258,053 1,020,237 73,438 946,799 71

Source: USDA/ERS, “Vegetables and Melons Yearbook,” http://usda.mannlib.cornell.edu/data-sets/specialty/89011/.

* Amounts shown are in metric tons.

From 1995 to 2003, most of the
peppers imported into the United States
came from Mexico, Canada, and the
Netherlands, with the majority supplied
by Mexico. Given the close ties created
by the North American Free Trade
Agreement, these trading patterns are
not surprising.

It is unlikely that this rule will lead
to dramatic increases in U.S. import
levels of peppers. The amount of
peppers expected to be imported from
the countries covered by this rule
(31,040 metric tons) represents
approximately 6.95 percent of the 2004
import level (445,982 metric tons).
Thus, Central American imports are not
expected to command a large portion of
the U.S. imported pepper market.

Effects on Small Entities

This rule will affect domestic
producers of peppers as well as
importers that deal with these
commodities. It is likely that the entities
affected will be small according to
Small Business Administration (SBA)
guidelines. As detailed below,
information available to APHIS
indicates that the effects on these small
entities will not be significant.

Two alternatives to this rule are as
follows: (1) Maintaining the regulations
as they are currently written regarding
the importation of peppers from these
Central American countries or (2)
allowing importation of the peppers
under phytosanitary requirements less
stringent than those described in this
rule.

The first alternative would maintain
current safeguards against the entry of
quarantine pests, i.e., continue the
current prohibition on the importation
of fresh peppers from the countries
covered by this rule. However, given our
determination that the application of the
phytosanitary measures described in
this rule will effectively mitigate the
risks associated with the importation of
commercial shipments of peppers from
the specified Central American
countries, we do not believe a continued
prohibition on those imports would be
appropriate or justifiable. Further, this
option would also mean that those
specified Central American countries, as

well as the United States, would forgo
the economic benefits expected to be
afforded by the trade of Central
American peppers.

The second alternative—allowing
importation of fresh peppers from
certain Central American countries
under phytosanitary requirements less
restrictive than those in this rule—could
potentially lead to the introduction of
pests not currently found in the United
States. This option could result in
significant damage and costs to
domestic production and is not
desirable for those reasons.

Affected U.S. pepper producers are
expected to be small based on 2002
Census of Agriculture data and SBA
guidelines for entities in two farm
categories: Other Vegetable (except
Potato) and Melon Farming (North
American Industry Classification
System [NAICS] number 111219) and
Other Food Crops Grown Under Cover
(NAICS number 111419). The SBA
classifies producers in these farm
categories as small entities if their total
annual sales are no more than $750,000.
APHIS does not have information on the
size distribution of domestic pepper
producers, but according to 2002 Census
data, there were a total of 2,128,892
farms in the United States.2 Of this
number, approximately 97 percent had
total annual sales of less than $500,000
in 2002, which is well below the SBA’s
small entity threshold for commodity
farms.? This indicates that the majority
of farms are considered small by SBA
standards, and it is reasonable to
assume that most of the 4,748 pepper
farms that could be affected by this rule
would also qualify as small. In the case
of fruit and vegetable wholesalers
(NAICS number 422480),4 those entities
with fewer than 100 employees are
considered small by SBA standards.5 In

2 This number represents the total number of
farms in the United States, thus including barley,
buckwheat, corn, millet, oats, rice, soybean, and
sugarcane farms.

3 Source: SBA and 2002 Census of Agriculture.

+Note that this NAICS code relates to the 1997
Economic Census. The 2002 NAICS code for this
group is 424480.

5For NAICS 424480, SBA guidelines state that an
entity with not more than 100 employees should be

1997, there were a total of 4,811 fruit
and vegetable wholesale trade firms in
the United States.® Of these firms, 4,610
or 95.8 percent employed fewer than
100 employees and were considered
small by SBA standards. Between 1997
and 2002 there is not likely to have been
substantial changes in the industry.
Therefore, domestic producers and
importers that may be affected by this
rule are predominantly small entities.

Economic analysis of the expected
increase in imports of peppers from
Central America shows that the
importation of these commodities will
lead to negligible changes in domestic
prices. Based on historical consumption
data, an increase in imports of this
magnitude would lead to a decrease in
price of approximately $0.01 to $0.02
per pound at the retail level, based on
an average price of $1.15 per pound
over the last 25 years.

Although domestic producers may
face slightly lower prices as a result of
the increase in the pepper supply, these
price changes are expected to be
negligible. Changes of the magnitude
presented here should not have large
repercussions for either domestic
producers or importers of peppers.

This rule contains information
collection or recordkeeping
requirements (see ‘“‘Paperwork
Reduction Act” below).

Executive Order 12988

This final rule allows peppers to be
imported into the United States from
Costa Rica, El Salvador, Guatemala,
Honduras, and Nicaragua. State and
local laws and regulations regarding
peppers imported under this rule will
be preempted while the fruit is in
foreign commerce. Fresh peppers are
generally imported for immediate
distribution and sale to the consuming
public, and remain in foreign commerce

considered small unless that entity is a government
contractor. In this case, the size standard increases
to 500 employees. However, in this instance, it is
fair to assume that fruit and vegetable importers
will not be under government contract since it is
against regulations for imports to be used in
relevant government programs (e.g., school lunch
programs).

6 Source: SBA and 1997 Economic Census.
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until sold to the ultimate consumer. The
question of when foreign commerce
ceases in other cases must be addressed
on a case-by-case basis. No retroactive
effect will be given to this rule, and this
rule will not require administrative
proceedings before parties may file suit
in court challenging this rule.

National Environmental Policy Act

An environmental assessment and
finding of no significant impact have
been prepared for this final rule. The
environmental assessment provides a
basis for the conclusion that the
importation of peppers under the
conditions specified in this rule will not
have a significant impact on the quality
of the human environment. Based on
the finding of no significant impact, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that an environmental
impact statement need not be prepared.

The environmental assessment and
finding of no significant impact were
prepared in accordance with: (1) The
National Environmental Policy Act of
1969 (NEPA), as amended (42 U.S.C.
4321 et seq.), (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

The environmental assessment and
finding of no significant impact may be
viewed on the Regulations.gov Web
site.” Copies of the environmental
assessment and finding of no significant
impact are also available for public
inspection at USDA, room 1141, South
Building, 14th Street and Independence
Avenue, SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. Persons
wishing to inspect copies are requested
to call ahead on (202) 690-2817 to
facilitate entry into the reading room. In
addition, copies may be obtained by
writing to the individual listed under
FOR FURTHER INFORMATION CONTACT.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.), the information collection or
recordkeeping requirements included in
this rule have been approved by the
Office of Management and Budget

7Go to http://www.regulations.gov, click on the
“Advanced Search” tab and select “Docket Search.”
In the Docket ID field, enter APHIS-2005-0095 then
click on “Submit.” The environmental assessment
and finding of no significant impact will appear in
the resulting list of documents.

(OMB) under OMB control number
0579-0274.

Government Paperwork Elimination
Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the Government
Paperwork Elimination Act (GPEA),
which requires Government agencies in
general to provide the public the option
of submitting information or transacting
business electronically to the maximum
extent possible. For information
pertinent to GPEA compliance related to
this rule, please contact Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 734-7477.

List of Subjects in 7 CFR Part 319

Coffee, Cotton, Fruits, Imports, Logs,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

m Accordingly, we are amending 7 CFR
part 319 as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

m 1. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 450, 7701-7772, and
7781-7786; 21 U.S.C. 136 and 136a; 7 CFR
2.22,2.80, and 371.3.

m 2. Anew § 319.56—200 is added to
read as follows:

§319.56—200 Administrative instructions:
Conditions governing the entry of peppers
from certain Central American countries.

Fresh peppers (Capsicum spp.) may
be imported into the United States from
Costa Rica, El Salvador, Guatemala,
Honduras, and Nicaragua only under
the following conditions:

(a) For peppers of the species
Capsicum annuum, Capsicum
frutescens, Capsicum baccatum, and
Capsicum chinense from areas free of
Mediterranean fruit fly (Medfly), terms
of entry are as follows:

(1) The peppers must be grown and
packed in an area that has been
determined by APHIS to be free of
Mediterranean fruit fly (Medfly) in
accordance with the procedures
described in § 319.56—2(f) of this
subpart.

(2) A pre-harvest inspection of the
growing site must be conducted by the
national plant protection organization
(NPPO) of the exporting country for the
weevil Faustinus ovatipennis, pea
leafminer, tomato fruit borer, banana
moth, lantana mealybug, passionvine
mealybug, melon thrips, the rust fungus
Puccinia pampeana, Andean potato

mottle virus, and tomato yellow mosaic
virus, and if these pests are found to be
generally infesting the growing site, the
NPPO may not allow export from that
production site until the NPPO has
determined that risk mitigation has been
achieved.

(3) The peppers must be packed in
insect-proof cartons or containers or
covered with insect-proof mesh or
plastic tarpaulin at the packinghouse for
transit to the United States. These
safeguards must remain intact until
arrival in the United States.

(4) The exporting country’s NPPO is
responsible for export certification,
inspection, and issuance of
phytosanitary certificates. Each
shipment of peppers must be
accompanied by a phytosanitary
certificate issued by the NPPO and
bearing the declaration, ‘“These peppers
were grown in an area recognized to be
free of Medfly and the shipment has
been inspected and found free of the
pests listed in the requirements.”

(b) For peppers of the species
Capsicum annuum, Capsicum
frutescens, Capsicum baccatum,
Capsicum chinense, and Capsicum
pubescens from areas in which Medfly
is considered to exist:

(1) The peppers must be grown in
approved production sites registered
with the NPPO of the exporting country.
Initial approval of the production sites
will be completed jointly by the
exporting country’s NPPO and APHIS.
The exporting country’s NPPO will visit
and inspect the production sites
monthly, starting 2 months before
harvest and continuing through until
the end of the shipping season. APHIS
may monitor the production sites at any
time during this period.

(2) Pepper production sites must
consist of pest-exclusionary
greenhouses, which must have self-
closing double doors and have all other
openings and vents covered with 1.6 (or
less) mm screening.

(3) Registered sites must contain traps
for the detection of Medfly both within
and around the production site.

(i) Traps with an approved protein
bait must be placed inside the
greenhouses at a density of four traps
per hectare, with a minimum of two
traps per greenhouse. Traps must be
serviced on a weekly basis.

(ii) If a single Medf{ly is detected
inside a registered production site or in
a consignment, the registered
production site will lose its ability to
export peppers to the United States
until APHIS and the exporting country’s
NPPO mutually determine that risk
mitigation is achieved.
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(iii) Medfly traps with an approved
lure must be placed inside a buffer area
500 meters wide around the registered
production site, at a density of 1 trap
per 10 hectares and a minimum of 10
traps. These traps must be checked at
least every 7 days. At least one of these
traps must be near the greenhouse.
Traps must be set for at least 2 months
before export and trapping must
continue to the end of the harvest.

(iv) Capture of 0.7 or more Medflies
per trap per week will delay or suspend
the harvest, depending on whether
harvest has begun, for consignments of
peppers from that production site until
APHIS and the exporting country’s
NPPO can agree that the pest risk has
been mitigated.

(v) The greenhouse must be inspected
prior to harvest for the weevil Faustinus
ovatipennis, pea leafminer, tomato fruit
borer, banana moth, lantana mealybug,
passionvine mealybug, melon thrips, the
rust fungus Puccinia pampeana,
Andean potato mottle virus, and tomato
yellow mosaic virus. If any of these
pests, or other quarantine pests, are
found to be generally infesting the
greenhouse, export from that production
site will be halted until the exporting
country’s NPPO determines that the pest
risk has been mitigated.

(4) The exporting country’s NPPO
must maintain records of trap
placement, checking of traps, and any
Medfly captures. The exporting
country’s NPPO must maintain an
APHIS-approved quality control
program to monitor or audit the
trapping program. The trapping records
must be maintained for APHIS’ review.

(5) The peppers must be packed
within 24 hours of harvest in a pest-
exclusionary packinghouse. The
peppers must be safeguarded by an
insect-proof mesh screen or plastic
tarpaulin while in transit to the
packinghouse and while awaiting
packing. Peppers must be packed in
insect-proof cartons or containers, or
covered with insect-proof mesh or
plastic tarpaulin, for transit to the
United States. These safeguards must
remain intact until arrival in the United
States or the consignment will be
denied entry into the United States.

(6) During the time the packinghouse
is in use for exporting peppers to the
United States, the packinghouse may
accept peppers only from registered
approved production sites.

(7) The exporting country’s NPPO is
responsible for export certification,
inspection, and issuance of
phytosanitary certificates. Each
shipment of peppers must be
accompanied by a phytosanitary
certificate issued by the NPPO and

bearing the declaration, “These peppers
were grown in an approved production
site and the shipment has been
inspected and found free of the pests
listed in the requirements.” The
shipping box must be labeled with the
identity of the production site.

(c) For peppers of the species
Capsicum pubescens from areas in
which Mexican fruit fly (Mexfly) is
considered to exist:

(1) The peppers must be grown in
approved production sites registered
with the NPPO of the exporting country.
Initial approval of the production sites
will be completed jointly by the
exporting country’s NPPO and APHIS.
The exporting country’s NPPO must
visit and inspect the production sites
monthly, starting 2 months before
harvest and continuing through until
the end of the shipping season. APHIS
may monitor the production sites at any
time during this period.

(2) Pepper production sites must
consist of pest-exclusionary
greenhouses, which must have self-
closing double doors and have all other
openings and vents covered with 1.6 (or
less) mm screening.

(3) Registered sites must contain traps
for the detection of Mexfly both within
and around the production site.

(i) Traps with an approved protein
bait must be placed inside the
greenhouses at a density of four traps
per hectare, with a minimum of two
traps per greenhouse. Traps must be
serviced on a weekly basis.

(ii) If a single Mexfly is detected
inside a registered production site or in
a consignment, the registered
production site will lose its ability to
ship under the systems approach until
APHIS and the exporting country’s
NPPO mutually determine that risk
mitigation is achieved.

(ii1) Mexfly traps with an approved
protein bait must be placed inside a
buffer area 500 meters wide around the
registered production site, at a density
of 1 trap per 10 hectares and a minimum
of 10 traps. These traps must be checked
at least every 7 days. At least one of
these traps must be near the greenhouse.
Traps must be set for at least 2 months
before export, and trapping must
continue to the end of the harvest.

(iv) Capture of 0.7 or more Mexflies
per trap per week will delay or suspend
the harvest, depending on whether
harvest has begun, for consignments of
peppers from that production site until
APHIS and the exporting country’s
NPPO can agree that the pest risk has
been mitigated.

(v) The greenhouse must be inspected
prior to harvest for the weevil Faustinus
ovatipennis, pea leafminer, tomato fruit

borer, banana moth, lantana mealybug,
passionvine mealybug, melon thrips, the
rust fungus Puccinia pampeana,
Andean potato mottle virus, and tomato
yellow mosaic virus. If any of these
pests, or other quarantine pests, are
found to be generally infesting the
greenhouse, export from that production
site will be halted until the exporting
country’s NPPO determines that the pest
risk has been mitigated.

(4) The exporting country’s NPPO
must maintain records of trap
placement, checking of traps, and any
Mexfly captures. The exporting
country’s NPPO must maintain an
APHIS-approved quality control
program to monitor or audit the
trapping program. The trapping records
must be maintained for APHIS’s review.

(5) The peppers must be packed
within 24 hours of harvest in a pest-
exclusionary packinghouse. The
peppers must be safeguarded by an
insect-proof mesh screen or plastic
tarpaulin while in transit to the
packinghouse and while awaiting
packing. Peppers must be packed in
insect-proof cartons or containers, or
covered with insect-proof mesh or
plastic tarpaulin, for transit to the
United States. These safeguards must
remain intact until arrival in the United
States or the consignment will be
denied entry into the United States.

(6) During the time the packinghouse
is in use for exporting peppers to the
United States, the packinghouse may
accept peppers only from registered
approved production sites.

(7) The exporting country’s NPPO is
responsible for export certification,
inspection, and issuance of
phytosanitary certificates. Each
shipment of peppers must be
accompanied by a phytosanitary
certificate issued by the NPPO and
bearing the declaration, “These peppers
were grown in an approved production
site and the shipment has been
inspected and found free of the pests
listed in the requirements.” The
shipping box must be labeled with the
identity of the production site.

(Approved by the Office of Management
and Budget under control number 0579-
0274)

Done in Washington, DG, this 1st day of
March 2006.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 06—2127 Filed 3-6—-06; 8:45 am]
BILLING CODE 3410-34-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 915

[Docket No. FV06-915-1 C]

Marketing Order Regulating the
Handling of Avocados Grown In South
Florida; Florida Avocado Maturity
Requirements; Correction

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Correcting amendment.

SUMMARY: The Agricultural Marketing
Service (AMS) is making a correction to
the section of the Code of Federal
Regulations which specifies maturity
requirements for avocados grown in
South Florida. The D date for the Meya
variety of avocados is listed incorrectly.

DATES: Effective Date: March 8, 2006.

FOR FURTHER INFORMATION CONTACT:
William G. Pimental, Marketing
Specialist, Southeast Marketing Field
Office, Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA; Telephone: (863) 324—
3375; Fax: (863) 325—-8793; or George
Kelhart, Technical Advisor, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue SW., STOP 0237,
Washington, DC 20250-0237;
Telephone: (202) 720-2491, Fax: (202)
720-8938.

SUPPLEMENTARY INFORMATION:
Background

AMS discovered an error in a
maturity date in § 915.332 of the
codified regulations. A final rule
published in the Federal Register on
June 16, 1994 (59 FR 30869), inserted
specific calendar dates into Table 1 of
§915.332(a)(2), regulating the maturity
for avocados grown in South Florida.
The D date of the Meya variety was
inadvertently published as “1-89”
when it should have been “1-09°.

Need for Correction

A maturity date for Meya variety
avocados in Marketing Order 915,
Avocados Grown in South Florida, is
incorrect and needs to be changed. In
Table 1 of §915.332(a)(2), the date
should be “1-09”, but the date appears
as “1-89”. This correction document
corrects that mistake.

List of Subjects in 7 CFR Part 915

Avocados, Marketing agreements,
Reporting and recordkeeping
requirements.

m Accordingly, 7 CFR part 915 is
corrected by making the following
amendment:

PART 915—AVOCADOS GROWN IN
SOUTH FLORIDA

m 1. The authority citation for 7 CFR
part 915 continues to read as follows:

Authority: 7 U.S.C. 601-674.

§915.332 [Corrected]
m 2.In § 915.332, Table 1, the entry for
Meya (P) is corrected by revising the
date appearing in the “D date” column
to read “1-09”.

Dated: February 28, 2006.
Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. 06—2118 Filed 3—-6—06; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1207
[Doc. No. FV-05-702 IFR]

Amendments to the Potato Research
and Promotion Plan

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: The purpose of this rule is to
increase the assessment rate on handlers
and importers of potatoes from 2 cents
to 2.5 cents per hundredweight. The
increase is authorized under the Potato
Research and Promotion (Plan). The
Plan is authorized by the Potato
Research and Promotion Act (Act). In
order to sustain the three major
programs currently conducted by the
National Potato Promotion Board
(Board), International Marketing,
Domestic Marketing (which includes
retail marketing), and a nutrition
campaign at their present levels beyond
June 2006, additional revenue is
required.

DATES: This rule is effective March 8,
2006. Comments received by May 8,
2006 will be considered prior to
finalization of this rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule to: Docket Clerk,
Research and Promotion Branch, Fruit
and Vegetable Programs, AMS, USDA,
1400 Independence Avenue, SW., Stop
0244, Washington, DC 20250-0244; fax:
(202) 205-2800, e-mail:

Jeanette.Palmer@usda.gov.; or Internet:
http://www.regulations.gov. All
comments should reference the docket
number, the date and the page number
of this issue of the Federal Register and
will be made available for public
inspection in the Office of the Docket
Clerk during regular business hours, or
can be viewed at: http//
www.ams.usda.gov/fv/rpb.html.

FOR FURTHER INFORMATION CONTACT:
Jeanette Palmer, Research and
Promotion Branch, Fruit and Vegetable
Programs, AMS, USDA, 1400
Independence Avenue, SW., Stop 0244,
Washington, DC 20250-0244; telephone
(202) 720-5976 or fax (202) 205-2800.
SUPPLEMENTARY INFORMATION: This rule
is issued under the Potato Research and
Promotion (Plan) [7 CFR part 1207],
which became effective March 9, 1972.
The Plan is authorized by the Potato
Research and Promotion Act (Act) [7
U.S.C. 2611-2627].

Executive Order 12988

This rule has been reviewed under the
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt any state or local laws,
regulations, or policies unless they
present an irreconcilable conflict with
this rule. The Act provides that
administrative proceedings must be
exhausted before parties may file suit in
court.

Under the Act, a person subject to the
plan may file a petition with the
Secretary of Agriculture (Secretary)
stating that such plan, any provision of
such plan, or any obligation imposed in
connection with such plan is not in
accordance with law; and requesting a
modification of the plan or an
exemption from the plan. Such person
is afforded the opportunity for a hearing
on the petition. After the hearing, the
Secretary will rule on the petition. The
Act provides that the district court of
the United States in any district in
which such person is an inhabitant, or
has principal place of business, has
jurisdiction to review the Secretary’s
ruling on the petition, provided that a
complaint is filed within 20 days after
the date of entry of the ruling.

Executive Order 12866
The Office of Management and Budget
(OMB) has waived the review process

required by Executive Order 12866 for
this action.

Regulatory Flexibility Act and
Paperwork Reduction Act

In accordance with the Regulatory
Flexibility Act (RFA) [5 U.S.C. 601 et
seq.], the Agricultural Marketing Service
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has examined the impact of this rule on
small entities. The purpose of the RFA
is to fit regulatory actions to scale of
businesses subject to such action so that
small businesses will not be
disproportionately burdened.

There are approximately 1,353
handlers, 5,223 producers, and 300
importers of potatoes and potato
products who are subject to the
provisions of the Plan. The Small
Business Administration (SBA) defines
small agricultural businesses, which
includes handlers and importers, as
those whose annual receipts are less
than $6 million, and small agricultural
producers are defined as those having
annual receipts of no more than
$750,000 annually. Most of the
producers and handlers, and some of
the importers would be classified as
small businesses under the criteria
established by the SBA [13 CFR
121.201].

Currently, potato handlers and
importers pay a mandatory assessment
of 2 cents per hundredweight.
Assessments under the program are
used to fund promotional campaigns
and to conduct research in the areas of
U.S. marketing, and international
marketing and to enable the Board to
exercise its duties in accordance with
the Plan. The 2 cent assessment
generates about $8.5 million in annual
revenues. The current assessment
became effective when the Plan was
amended in May 1984, to increase the
maximum assessment rate from 1 cent
per hundredweight to 0.5 percent of the
previous 10-year average price received
by growers. The Plan is administered by
the National Potato Promotion Board
(Board) under USDA supervision.

In order to sustain the three major
programs currently conducted by the
Board, International Marketing,
Domestic Marketing (which includes
retail marketing), and a nutrition
campaign at their present levels beyond
June 2006, additional revenue is
required. The Board approved this
increase in the assessment rate at its
March 19, 2005, annual meeting. This
increase is consistent with section
1207.342(a) of the Plan, which provides
such assessments shall be levied at a
rate fixed by the Secretary which shall
not exceed one-half of one per centum
of the immediate past ten calendar years
United States average price received for
potatoes by growers as reported by the
Department of Agriculture. Further, not
more than one such assessment may be
collected on any potatoes.

The /2 cent assessment rate increase
will bring in an estimated $1.5 to $2
million in new revenue, depending
upon production levels. For 2005,

domestic production was 420,879,000
hundredweight and imports represented
59,683,000 hundredweight. The new
rate would allow the Board to maintain
its investment in the nutrition campaign
and marketing programs. It is estimated
that the Board would collect
approximately $10 million in
assessments with a 2.5 cent per
hundredweight assessment rate. Any
additional costs should be offset by the
benefits to be derived from the research
and promotion programs. The Board has
determined that the V2 cent increase in
assessments would cost potato growers
less than one-half of one percent
(0.005%) of total production costs or
approximately $1.75 per acre based on
average yields.

Alternatives were also considered by
the Board, which included cutting back
funding of marketing programs and the
nutrition campaign, and eliminating the
nutrition campaign. All of the
alternatives were rejected by the Board
because it was determined that by the
continued funding of the marketing
programs and the nutrition campaign
would help increase the demand of
potatoes. In order to continue to fund
these programs, the Board needs to
increase the assessment rate by 2 cent
per hundredweight.

There are no relevant Federal rules
that duplicate, overlap, or conflict with
this rule.

In accordance with the OMB
regulation [5 CFR part 1320] which
implements the Paperwork Reduction
Act of 1995 [44 U.S.C. Chapter 35], the
information collection and
recordkeeping requirements that are
imposed by the Plan have been
approved previously under OMB
control number 0581-0093. This rule
does not result in a change to the
information collection and
recordkeeping requirements previously
approved.

We have performed this initial
Regulatory Flexibility Analysis
regarding the impact of this amendment
to the Plan on small entities, and we
invite comments concerning potential
effects of the proposed amendment.

Background

The Plan became effective on March
9, 1972, after a national referendum
among producers. Under the Plan,
handlers and importers are assessed 2
cents per hundredweight. No
assessment shall be levied on potatoes
grown in the 50 States of the United
States by producers of less than 5 acres
of potatoes. Importers pay assessments
on all tablestock potatoes imported for
ultimate human consumption and on all
imported seed potatoes. The program

currently generates about $8.5 million
in annual revenues, which is
administered by the Board under USDA
supervision. The Board administers a
national program of research
development, advertising, and
promotion designed to strengthen
potatoes’ competitive position and to
maintain and expand domestic and
foreign markets for potatoes and potato
products.

Currently, the assessment rate is 2
cents per hundredweight levied on all
potatoes produced within the 50 States
of the United States and on imports of
potatoes. In order to sustain the three
major programs being conducted by the
Board, International Marketing,
Domestic Marketing (which includes
retail marketing), and a nutrition
campaign at their present levels beyond
June 2006, additional revenue to the
Board is required. The /2 cent
assessment rate increase will bring in an
estimated $1.5 to $2 million in new
revenue, depending upon production
levels. For 2005, domestic production
was 420,879,000 hundredweight and
imports represented 59,683,000
hundredweight. The new rate would
allow the Board to maintain its
investment in the nutrition campaign
and marketing programs. It is estimated
that the Board would collect
approximately $10 million in
assessments with a 2.5 cent per
hundredweight assessment rate. Any
additional cost should be offset by the
benefits to be derived from research and
promotion programs.

In addition, the Board, whose
members represent all potato producing
states as well as importers, voted to
increase the assessment rate at its March
19, 2005, annual meeting. Eighty-eight
percent of the Board voted to increase
the assessment rate. The majority of
those that opposed the increase in
assessment rate had a number of
reasons, including a view that a State
program is preferable over a national
program and concern about the impact
on growers.

This action will amend the rules and
regulations issued under the Plan. This
action will increase the assessment rate
by V2 cent. The rate would increase from
2 cents to 2.5 cents per hundredweight.
The 2.5 cents is within the formula
allowed by section 1207.342 (a) of the
Plan which states the funds to cover the
Board’s expenses shall be acquired by
the levying of assessments upon handler
and importers as designated in
regulations recommended by the Board
and issued by the Secretary. Such
assessments shall be levied at a rate
fixed by the Secretary which shall not
exceed one-half of one per centum of
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the immediate past ten calendar years
United States average price received for
potatoes by growers as reported by the
Department of Agriculture. Further, not
more than one such assessment may be
collected on any potatoes. The average
price was determined to be $5.88 using
the years 1994—2003 and one-half of one
per centum is 2.94 cents. Accordingly,
the Board’s recommendation of 2.5
cents is within the formula allowed by
section 1207.342(a).

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to public interest to give
preliminary notice prior to putting this
rule into effect and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) The increase in the
assessment rate should correspond as
closely as practicable with the new 2006
crop; (2) the Board currently needs
additional funding to maintain its
marketing programs and nutrition
campaign; and (3) a sixty-day period is
provided for interested persons to
comment.

List of Subjects in 7 CFR Part 1207

Administrative practice and
procedure, Advertising, Consumer
information, Marketing agreements,
Potatoes, Promotion, Reporting and
recordkeeping requirements.

m For the reasons set forth in the
preamble, 7 CFR part 1207 is amended
as follows:

PART 1207—POTATO RESEARCH
AND PROMOTION PLAN

m 1. The authority citation for part 1207
continues to read as follows:

Authority: 7 U.S.C. 2611-2627.

m 2.In § 1207.510, paragraphs (a)(1),
(b)(1) and the table immediately
following paragraph (b)(3) are revised to
read as follows:

§1207.510 Levy of assessments.

(@) * * * (1) An assessment rate of 2.5
cents per hundredweight shall be levied
on all potatoes produced within the 50
States of the United States.

* * * * *

(b) * * * (1) An assessment rate of 2.5
cents per hundredweight shall be levied
on all tablestock potatoes imported into
the United States for ultimate
consumption by humans and all seed
potatoes imported into the United
States. An assessment rate of 2.5 cents
per hundredweight shall be levied on
the fresh weight equivalents of imported
frozen or processed potatoes for

ultimate consumption by humans. The
importer of imported tablestock
potatoes, potato products, or seed
potatoes shall pay the assessment to the
Board through the U.S. Customs Service
and Border Protection at the time of
entry or withdrawal for consumption of
such potatoes and potato products into
the United States.

* * * * *

(3) * * %

Tablestock potatoes, Assessment

frozen or processed

potat%%?ét%r;% seed cents/cwt | cents/kg
0701.10.0020 .............. 2.50 0.0551
0701.10.0040 .... 2.50 0.0551
0701.90.1000 .... 2.50 0.0551
0701.90.5010 ... 2.50 0.0551
0701.90.5020 .... 2.50 0.0551
0701.90.5030 .... 2.50 0.0551
0701.90.5040 .... 2.50 0.0551
0710.10.0000 ... 5.00 0.11083
2004.10.4000 .... 5.00 0.1103
2004.10.8020 .... 5.00 0.11083
2004.10.8040 .... 5.00 0.1103
0712.90.3000 .... 3.93 0.0866
2005.20.0070 .... 17.86 0.3936
1105.10.0000 .... 17.86 0.3936
1105.20.0000 .... 17.86 0.3936
2005.20.0040 .... 17.86 0.3936
2005.20.0020 .............. 10.20 0.2250
1108.13.0010 .............. 22.50 0.4961

Dated: February 28, 2006.
Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. 06—-2117 Filed 3—-6—-06; 8:45 am]
BILLING CODE 3410-02-P

FEDERAL RESERVE SYSTEM

12 CFR Part 202
[Regulation B; Docket No. R—1251]

Equal Credit Opportunity

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final Rule; Technical
amendments.

SUMMARY: The Board is publishing
technical amendments to Regulation B
(Equal Credit Opportunity Act) to
update the addresses of certain federal
enforcement agencies.

DATES: Effective Date: March 7, 2006.

FOR FURTHER INFORMATION CONTACT:
Minh-Duc T. Le, Senior Attorney,
Division of Consumer and Community
Affairs, Board of Governors of the
Federal Reserve System, at (202) 452—
3667. For the users of
Telecommunications Device for the Deaf
(“TDD”) only, contact (202) 263—-4869.

SUPPLEMENTARY INFORMATION: The Equal
Credit Opportunity Act (ECOA), 15
U.S.C. 1691-1691f, makes it unlawful
for a creditor to discriminate against an
applicant in any aspect of a credit
transaction on the basis of the
applicant’s national origin, marital
status, religion, sex, color, race, age
(provided the applicant has the capacity
to contract), receipt of public assistance
benefits, or the good faith exercise of a
right under the Consumer Credit
Protection Act, 15 U.S.C. 1601 et seq.
The ECOA is implemented by the
Board’s Regulation B.

In addition to the general prohibition
against discrimination, Regulation B
contains specific rules concerning the
taking and evaluation of credit
applications, including procedures and
notices for credit denials and other
adverse action. Under section 202.9 of
Regulation B, notification given to an
applicant when adverse action is taken
must contain the name and address of
the federal agency that administers
compliance with respect to the creditor.
The federal agencies’ names and
addresses are listed in Appendix A of
Regulation B. This technical
amendment updates the addresses of the
Office of the Comptroller of the
Currency and the United States Small
Business Administration.

12 CFR Chapter II
List of Subjects in 12 CFR Part 202

Aged, Banks, banking, Civil rights,
Consumer protections, Credit,
Discrimination, Federal Reserve System,
Marital status discrimination, Penalties,
Religious discrimination, Sex
discrimination.

Authority and Issuance

m For the reasons set forth in the
preamble, the Board amends 12 CFR
part 202 to read as follows:

PART 202—EQUAL CREDIT
OPPORTUNITY ACT (REGULATION B)

m 1. The authority citation for part 202
continues to read as follows:

Authority: 15 U.S.C. 1691-1691f.

m 2. Appendix A is amended by revising
the following Federal Enforcement
Agencies addresses to read as follows:

APPENDIX A TO PART 202—FEDERAL
ENFORCEMENT AGENCIES

* * * * *

National Banks, and Federal
Branches and Federal Agencies of
Foreign Banks: Office of the Comptroller
of the Currency, Customer Assistance
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Group, 1301 McKinney Avenue, Suite
3450, Houston, TX 77010.
* * * * *

Small Business Investment
Companies: Associate Deputy
Administrator for Capital Access,
United States Small Business
Administration, 409 Third Street, SW.,
8th Floor, Washington, DC 20416.

* * * * *

By order of the Board of Governors of the
Federal Reserve System, acting through the
Secretary of the Board under delegated
authority, March 1, 2006.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 06—-2123 Filed 3-6-06; 8:45 am]
BILLING CODE 6210-01-P

FEDERAL RESERVE SYSTEM

12 CFR Part 227
[Regulation AA; Docket No. R—1252]

Unfair or Deceptive Acts or Practices

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final Rule; Technical
amendments.

SUMMARY: The Board is publishing
technical amendments to Regulation AA
(Unfair or Deceptive Acts or Practices)
to update the addresses of the Federal
Reserve Banks where consumer
complaints regarding a state member
bank may be sent.

DATES: Effective Date: March 7, 2006.
FOR FURTHER INFORMATION CONTACT:
Minh-Duc T. Le, Senior Attorney,
Division of Consumer and Community
Affairs, Board of Governors of the
Federal Reserve System, at (202) 452—
3667. For the users of
Telecommunications Device for the Deaf
(“TDD”) only, contact (202) 263—4869.
SUPPLEMENTARY INFORMATION: The
Federal Trade Commission Act requires
the Board to establish a separate
division of consumer affairs to receive
and take appropriate action upon
complaints about unfair or deceptive
acts or practices for banks under its
jurisdiction. See 15 U.S.C. 57a(f). The
procedures for submitting consumer
complaints are contained in the Board’s
Regulation AA (12 CFR part 227). The
regulation directs consumers having
complaints regarding a state member
bank to submit the complaint to the
Board or the Federal Reserve Bank of
the district in which the bank is located.
12 CFR 227.2(a). The Board is amending
Regulation AA to update the addresses
of the Reserve Banks where such
complaints should be sent.

12 CFR Chapter II
List of Subjects in 12 CFR Part 227

Banks, banking, Consumer protection,
Credit, Federal Reserve System,
Finance.

Authority and Issuance

m For the reasons set forth in the
preamble, the Board amends 12 CFR
part 227 to read as follows:

PART 227—UNFAIR OR DECEPTIVE
ACTS OR PRACTICES (REGULATION
AA)

m 1. The authority citation for part 227
continues to read as follows:

Authority: Section 18(f) of the Federal
Trade Commission Act (15 U.S.C. 57a).

Subpart A—Consumer Complaints

m 2. Section 227.2—Consumer
Complaint Procedure, paragraph
(a)(2)(ii) is amended by revising the
following Reserve Bank addresses to
read as follows:

§227.2 Consumer Complaint Procedure.
(a) Submission of complaints.
(2) * % %
(ii) * % %
Federal Reserve Bank of Boston, 600
Atlantic Avenue, Boston, MA 02210.

* * * * *

Federal Reserve Bank of Philadelphia,
10 Independence Mall, Philadelphia, PA
19106.

* * * *

Federal Reserve Bank of Atlanta, 1000
Peachtree Street, NE., Atlanta, GA
303009.

Federal Reserve Bank of Chicago, 230
South LaSalle Street, Chicago, IL 60604.

Federal Reserve Bank of St. Louis,
P.O. Box 442, St. Louis, MO 63166—
0442.

Federal Reserve Bank of Minneapolis,
90 Hennepin Avenue, Minneapolis, MN
55401.

Federal Reserve Bank of Kansas City,
925 Grand Boulevard, Kansas City, MO
64198.

Federal Reserve Bank of Dallas, 2200
North Pearl Street, Dallas, TX 75201.

Federal Reserve Bank of San
Francisco, 101 Market Street, San
Francisco, CA 94105.

* * * * *

By order of the Board of Governors of the
Federal Reserve System, acting through the
Secretary of the Board under delegated
authority, March 1, 2006.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 06—2124 Filed 3—6-06; 8:45 am)]
BILLING CODE 6210-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2005-23271; Airspace
Docket No. 05-AWP-15]

RIN 2120-AA66

Establishment of Class E Enroute
Domestic Airspace Area, Vandenberg
AFB, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule, request for
comments.

SUMMARY: This action establishes a Class
E enroute domestic airspace area,
Vandenberg AFB to replace existing
Class G uncontrolled airspace.

DATES: Effective Date: 0901 UTC July 6,
2006. Comment date: Comments for
inclusion in the Rules Docket must be
received on or before April 6, 2006.

ADDRESSES: Send comments on the
direct final rule to: Federal Aviation
Administration, Attn: Manager,
Airspace Branch, AWP-520, Docket No.
05-AWP-15, Western Terminal
Operations, P.O. Box 92007, Los
Angeles, California 90009. The official
docket may be examined in the Office
of the Assistant Chief Counsel, Western-
Pacific Region, Federal Aviation
Administration, Room 6007, 15000
Aviation Boulevard, Lawndale,
California 90261.

An informal docket may also be
examined during normal business hours
at the Office of the Manager, Airspace
Branch, Western Terminal Operations,
at the above address.

FOR FURTHER INFORMATION CONTACT:
Francie Hope, Western Terminal
Operations Airspace Specialist, AWP—
520.3, Federal Aviation Administration,
15000 Aviation Boulevard, Lawndale,
California 90261, telephone (310) 725—
6502.

SUPPLEMENTARY INFORMATION: This
action will establish a Class E enroute
domestic airspace area to the south,
west and north of Vandenberg AFB, CA,
including Restricted Areas 2516 and
2517, and to the west of San Luis
Obispo. This Class E enroute domestic
airspace will contain aircraft while in
Instrument Flight Rules (IFR) conditions
under control of Santa Barbara Terminal
Radar Approach Control. On November
2, 2005, airspace was transferred from
Los Angeles Air Route Traffic Control
Center to Santa Barbara Terminal Radar
Approach Control. In order to provide
positive control of aircraft in these
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areas, the airspace must be designated
as controlled airspace.

Class E enroute domestic airspace
areas are published in Paragraph 6006 of
FAA Order 7400.9N dated September 1,
2005, and effective September 15, 2005,
which is incorporated by reference in 14
CFR 71.1. The Class E enroute domestic
airspace designation listed in this
document would be published
subsequently in this Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and therefore is
issuing it as a direct final rule. Unless
a written adverse or negative comment
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted to the address
specified under the caption ADDRESSES.
All communications received on or
before the closing date for comments
will be considered, and this rule may be
amended or withdrawn in light of the
comment received. Factual information
that supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of this
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by

interested persons. A report that
summarizes each FAA-pubic contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
airspace Docket No. 05—-AWP-15.” The
postcard will be date stamped and
returned to the commenter.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, this regulation only
involves an established body of
technical regulations for which frequent
and routine amendments are necessary
to keep them operationally current.
Therefore, this regulation—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS; ROUTES;
AND REPORTING POINTS.

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9N,
Airspace Designations and Reporting
Points, dated September 1, 2005, and
effective September 15, 2005, is
amended as follows:

* * * * *

Paragraph 6006 Enroute Domestic Airspace
Areas.
* * * * *

Lompoc, CA, Vandenberg AFB [Established]

That airspace extending upward from 1200
feet above the surface bounded on the north
by Monterey Class E5 airspace, on the east by
V27 and Santa Barbara Class E5 airspace, on
the south by the northern boundary of
Control Area 1176L, and on the west by a
line 12 miles from and parallel to the U.S.
shoreline and Control Area Pacific Low,
excluding Control Area 1155L.

Issued in Los Angeles, California on
February 22, 2006.
John Clancy,
Area Director, Western Terminal Operations.
[FR Doc. 06-2111 Filed 3—6-06; 8:45 am)]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2005-22024; Airspace
Docket No. 05-AAL-38]

RIN-2120-AA66

Modification of the Norton Sound Low,
Woody Island Low and 1234L Offshore
Airspace Areas; AK

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends the
Norton Sound Low, Woody Island Low
and 1234L Offshore Airspace Areas in
Alaska. Specifically, this action
modifies the Norton Sound Low
Offshore Airspace Area in the vicinity of
the Toksook Bay Airport, Toksook Bay,
AK, by lowering the Offshore airspace
floor to 1,200 feet mean sea level (MSL)
within a 35-mile radius from a defined
point just south of the airport. This
action also modifies the Woody Island
Low and 1234L Offshore Airspace Areas
in the vicinity of the Chignik Airport,
Chignik, AK, by lowering the Offshore
airspace floors to 1,200 feet MSL within
a 72.8-mile radius from the Chignik
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Airport. The additional controlled
airspace is necessary for the safety of
instrument flight rules (IFR) operations
at the Toksook Bay and Chignik
Airports.

Effective Date: 0901 UTC, June 8, 2006.
FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace and Rules, Office of
System Operations Airspace and AIM,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267—-8783.

SUPPLEMENTARY INFORMATION:

History

On December 28, 2005, the FAA
published in the Federal Register a
notice of proposed rulemaking to
modify the Norton Sound low, Woody
Island Low, and 1234L Offshore Control
Areas in Alaska (70 FR 76730).
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal. No comments were received.

Offshore Airspace Areas are
published in paragraph 6007 of FAA
Order 7400.9N dated September 1, 2005
and effective September 15, 2005, which
is incorporated by reference in 14 CFR
71.1. The Offshore Airspace Areas listed
in this document will be published
subsequently in the order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 to
modify the Norton Sound Low Offshore
Airspace Area, AK by lowering the floor
to 1,200 feet MSL within a 35-mile
radius of a point just south of Toksook
Bay Airport, AK. The floor of Woody
Island Low and 1234L Offshore
Airspace Areas, AK is lowered to 1,200
feet MSL within a 72.8-mile radius of
Chignik Airport. This rule establishes
controlled airspace to support IFR
operations at the Toksook Bay and
Chignik Airports, AK. The FAA
Instrument Flight Procedures
Production and Maintenance Branch
developed new instrument approach
procedures for the Toksook Bay and
Chignik Airports. New controlled
airspace extending upward from 1,200
feet MSL above the surface in
international airspace is created by this
action. This airspace is sufficient to
support the safety of IFR operations at
the Toksook Bay and Chignik Airports.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”

under Executive Order 12866; (2) is not
a “significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this proposed rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

ICAO Considerations

As part of this rule relates to
navigable airspace outside the United
States, the notice of this action is
submitted in accordance with the
International Civil Aviation
Organization (ICAO) International
Standards and Recommended Practices.

The application of International
Standards and Recommended Practices
by the FAA, Office of System
Operations Airspace and AIM, Airspace
& Rules, in areas outside the United
States domestic airspace, is governed by
the Convention on International Civil
Aviation. Specifically, the FAA is
governed by Article 12 and Annex 11,
which pertain to the establishment of
necessary air navigational facilities and
services to promote the safe, orderly,
and expeditious flow of civil air traffic.
The purpose of Article 12 and Annex 11
is to ensure that civil aircraft operations
on international air routes are
performed under uniform conditions.

The International Standards and
Recommended Practices in Annex 11
apply to airspace under the jurisdiction
of a contracting state, derived from
ICAO. Annex 11 provisions apply when
air traffic services are provided and a
contracting state accepts the
responsibility of providing air traffic
services over high seas or in airspace of
undetermined sovereignty. A
contracting state accepting this
responsibility may apply the
International Standards and
Recommended Practices that are
consistent with standards and practices
utilized in its domestic jurisdiction.

In accordance with Article 3 of the
Convention, state-owned aircraft are
exempt from the Standards and
Recommended Practices of Annex 11.
The United States is a contracting state
to the Convention. Article 3(d) of the
Convention provides that participating
state aircraft will be operated in
international airspace with due regard
for the safety of civil aircraft. Since this
action involves, in part, the designation
of navigable airspace outside the United

States, the Administrator is consulting
with the Secretary of State and the
Secretary of Defense in accordance with
the provisions of Executive Order
10854.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the FAA Order 7400.9N,
Airspace Designations and Reporting
Points, dated September 1, 2005, and
effective September 15, 2005, is
amended as follows:

Paragraph 6007 Offshore Airspace Areas.

* * * * *

Norton Sound Low, AK [Amended]

That airspace extending upward from
1,200 MSL within a 45-mile radius of Deering
Airport, AK, and within a 35-mile radius of
lat. 60°2117” N, long. 165°04’01” W., and
airspace extending upward from 14,500 feet
MSL within an area bounded by a line
beginning at lat. 59°59’57” N., long.
168°00'08” W.; to lat. 62°3500” N., long.
175°00°00” W.; to lat. 65°00°00” N., long.
168°5823” W.; to lat. 68°00°00” N., long.
168°58"23” W.; to a point 12 miles offshore
at lat. 68°00°00” N.; thence by a line 12 miles
from and parallel to the shoreline to lat.
56°42’59” N., long. 160°00°00” W.; to lat.
58°06’57” N., long. 160°00°00” W.; to lat.
57°45’57” N., long. 161°46’08” W.; to the
point of beginning.

* * * * *

Woody Island Low, AK [Amended]

The airspace extending upward from 1,200
MSL within a 72.8-mile radius of Chignik
Airport, AK, and that airspace extending
upward from 14,500 feet MSL within the area
bounded by a line beginning at lat. 53°30°00”
N., long. 160°00°00” W.; to lat. 56°00°00” N.,
long. 153°0°00” W.; to lat. 56°45’42” N., long.
151°45’00” W.; to lat. 58°19’58” N., long.
148°55’07” W.; to lat. 59°08"34” N., long.
147°16’06” W.; thence clockwise via the arc
of a 149.5-mile radius circle centered on the
Anchorage, AK, VOR/DME to a point 12
miles offshore; thence southwest by a line 12
miles from and parallel to the shoreline to a
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point 12 miles offshore at long. 160°00°00”
W.; to the point of beginning.

* * * * *

1234L [Amended]

The airspace extending upward from 1,200
MSL within a 72.8-mile radius of Chignik
Airport, AK, and that airspace extending
upward from 2,000 feet above the surface
within an area bounded by a line beginning
at lat. 58°06’57” N., long. 160°00°00” W.,
south along long. 160°00°00” W. until it
intersects the Anchorage Air Route Traffic
Control Center boundary; thence southwest,
northwest, north, and northeast along the
Anchorage Air Route Traffic Control Center
boundary to lat. 62°35’00” N., long.
175°00°00” W.; to lat. 59°59’57” N., long.
168°00°08” W.; to lat. 57°45'57” N., long.
161°46’08” W.; to the point of beginning.

* * * * *

Issued in Washington, DC on February 22,
2006.

Edith V. Parish,

Manager, Airspace and Rules.

[FR Doc. 06—2112 Filed 3—6—06; 8:45 am|]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30482; Amdt. No. 3156]

Standard Instrument Approach
Procedures, Weather Takeoff
Minimums; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and/or Weather Takeoff
Minimums for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective March 7,
2006. The compliance date for each
SIAP and/or Weather Takeoff
Minimums is specified in the
amendatory provisions.

The incorporation by reference of
certain publications listed in the

regulations is approved by the Director
of the Federal Register as of March 7,
2006.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal_register/
code_of _federal_regulations/
ibr_locations.html.

For Purchase—Individual SIAP and
Weather Takeoff Minimums copies may
be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs
and Weather Takeoff Minimums mailed
once every 2 weeks, are for sale by the
Superintendent of Documents, U.S.
Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AFS—420), Flight
Technologies and Programs Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125);
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This
amendment to Title 14 of the Code of
Federal Regulations, part 97 (14 CFR
part 97), establishes, amends, suspends,
or revokes SIAPs and/or Weather
Takeoff Minimums. The complete
regulatory description of each SIAP
and/or Weather Takeoff Minimums is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR part 97.20. The applicable FAA
Forms are identified as FAA Forms
8260-3, 8260—4, 8260-5 and 8260—15A.
Materials incorporated by reference are

available for examination or purchase as
stated above.

The large number of SIAPs and/or
Weather Takeoff Minimums, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs and/or Weather Takeoff
Minimums but refer to their depiction
on charts printed by publishers of
aeronautical materials. Thus, the
advantages of incorporation by reference
are realized and publication of the
complete description of each SIAP and/
or Weather Takeoff Minimums
contained in FAA form documents is
unnecessary. The provisions of this
amendment state the affected CFR
sections, with the types and effective
dates of the SIAPs and/or Weather
Takeoff Minimums. This amendment
also identifies the airport, its location,
the procedure identification and the
amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP and/or Weather Takeoff
Minimums as contained in the
transmittal. Some SIAP and/or Weather
Takeoff Minimums amendments may
have been previously issued by the FAA
in a Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts. The circumstances which
created the need for some SIAP, and/or
Weather Takeoff Minimums
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs and/or Weather
Takeoff Minimums, an effective date at
least 30 days after publication is
provided.

Further, the SIAPs and/or Weather
Takeoff Minimums contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs
and/or Weather Takeoff Minimums, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs and/or Weather Takeoff
Minimums and safety in air commerce,
I find that notice and public procedure
before adopting these SIAPs and/or
Weather Takeoff Minimums are
impracticable and contrary to the public
interest and, where applicable, that
good cause exists for making some
SIAPs and/or Weather Takeoff
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Minimums effective in less than 30
days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC on February 24,
2006.

James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, under Title
14, Code of Federal Regulations, part 97
(14 CFR part 97) is amended by
establishing, amending, suspending, or
revoking Standard Instrument Approach
Procedures and Weather Takeoff
Minimums effective at 0901 UTC on the
dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722,

m 2. Part 97 is amended to read as
follows:

* * * Effective 13 April 2006

Galena, AK, Edward G. Pitka SR, NDB-A,
Orig, CANCELLED

Sitka, AK, Sitka Rocky Gutierrez, RNAV
(GPS) RWY 11, Orig

Sitka, AK, Sitka Rocky Gutierrez, NDB-A,
Amdt 1

Prattville, AL, Prattville-Grouby Field, RNAV
(GPS) RWY 9, Amdt 1

Prattville, AL, Prattville-Grouby Field, VOR/
DME-A, Amdt 2

Springdale, AR, Springdale Muni, ILS OR
LOC RWY 18, Amdt 8

Bakersfield, CA, Meadows Field, RNAV
(GPS) RWY 12L, Orig

Santa Barbara, CA, Santa Barbara Muni,
Takeoff Minimums and Textual DP, Amdt
7

Cortez, CO, Cortez Muni, RNAV (GPS) Y
RWY 21, Orig

Cortez, CO, Cortez Muni, RNAV (GPS) Z
RWY 21, Orig

Cortez, CO, Cortez Muni, RNAV (GPS) RWY
21, Orig, CANCELLED

Lamar, CO, Lamar Muni, RNAV (GPS) RWY
36, Amdt 1

Merritt Island, FL, Merritt Island, RNAV
(GPS) RWY 11, Amdt 1

Merritt Island, FL, Merritt Island, Takeoff
Minimums and Textual DP, Orig

Miami, FL, Kendall-Tamiami Executive,
RNAV (GPS) RWY 27L, Orig

Tampa, FL, Vandenberg, RNAV (GPS) RWY
23, Orig

Tampa, FL, Vandenberg, ILS OR LOC RWY
23, Orig

Tampa, FL, Vandenberg, GPS RWY 23, Orig-
E, CANCELLED

Tampa, FL, Vandenberg, LOC RWY 23, Orig,
CANCELLED

Atlanta, GA, Hartsfield-Jackson Atlanta Intl,
Takeoff Minimums and Textual DP, Amdt
2

Boise, ID, Boise Air Terminal/Gowen Fld, ILS
OR LOC RWY 10R, Amdt 9, ILS RWY 10R
(CAT1II)

Chicago, IL, Chicago-Midway Intl, RNAV
(GPS) Z RWY 13C, Orig-A

Chicago, IL, Chicago-Midway Intl, RNAV
(RNP) Y RWY 13C, Orig

Chicago/Romeoville, IL, Lewis University,
LOC RWY 2, Orig

Columbus, IN, Columbus Muni, RNAV (GPS)
RWY 5, Orig

Columbus, IN, Columbus Muni, RNAV (GPS)
RWY 14, Orig

Columbus, IN, Columbus Muni, RNAV (GPS)
RWY 23, Orig

Columbus, IN, Columbus Muni, RNAV (GPS)
RWY 32, Orig

Columbus, IN, Columbus Muni, NDB RWY
23, Amdt 11

Fort Wayne, IN, Fort Wayne International,
RNAV (GPS) RWY 23, Amdt 1

Olathe, KS, New Century Aircenter, RNAV
(GPS) RWY 18, Amdt 2

Olathe, KS, New Century Aircenter, RNAV
(GPS) RWY 36, Amdt 2

Topeka, KS, Forbes Field, RNAV (GPS) RWY
13, Orig

Topeka, KS, Forbes Field, RNAV (GPS) RWY
31, Orig

Topeka, KS, Forbes Field, GPS RWY 13, Orig,
CANCELLED

Topeka, KS, Forbes Field, GPS RWY 31, Orig,
CANCELLED

Mexico, MO, Mexico Memorial, RNAV (GPS)
RWY 18, Orig, CANCELLED

Mexico, MO, Mexico Memorial, RNAV (GPS)
RWY 36, Orig, CANCELLED

St Louis, MO, Lambert-St Louis Intl, ILS OR
LOC RWY 29, Orig

St Louis, MO, Lambert-St Louis Intl, ILS OR
LOC RWY 11, ILS RWY 11 (CAT II), ILS
RWY 11 (CAT III), Orig

St Louis, MO, Lambert-St Louis Intl, ILS OR
LOC RWY 12L, ILS RWY 12L (CAT II), ILS
RWY 12L (CAT III), Amdt 5

St Louis, MO, Lambert-St Louis Intl, ILS PRM
RWY 11, ILS PRM RWY 11 (CAT II), ILS
PRM RWY 11 (CAT II), Orig
(Simultaneous Close Parallel)

St Louis, MO, Lambert-St Louis Intl, ILS PRM
RWY 12L, ILS PRM RWY 12L (CAT II), ILS
PRM RWY 12L (CAT III), Orig
(Simultaneous Close Parallel)

St Louis, MO, Lambert-St Louis Intl, ILS PRM
RWY 29, Orig (Simultaneous Close
Parallel)

St Louis, MO, Lambert-St Louis Intl, Takeoff
Minimums and Textual DP, Amdt 1

Butte, MT, Bert Mooney, RNAV (GPS) RWY
15, Amdt 1

Bismarck, ND, Bismarck Muni, RNAV (GPS)
RWY 3, Amdt 1

Bismarck, ND, Bismarck Muni, RNAV (GPS)
RWY 31, Orig

Bismarck, ND, Bismarck Muni, VOR-A,
Amdt 20

Bismarck, ND, Bismarck Muni, NDB RWY 31,
Amdt 31

Newark, NJ, Newark Liberty Intl, RNAV
(GPS) Z RWY 4R, Amdt 1A

Newark, NJ, Newark Liberty Intl, RNAV
(GPS) Z RWY 22L, Amdt 1A

Angel Fire, NM, Angel Fire, RNAV (GPS)
RWY 17, Amdt 1A

Gallup, NM, Gallup Municipal, RNAV (GPS)
RWY 6, Amdt 1

Las Vegas, NM, Las Vegas Muni, RNAV (GPS)
RWY 2, Orig-A

Las Vegas, NM, Las Vegas Muni, RNAV (GPS)
RWY 20, Orig-A

Las Vegas, NM, Las Vegas Muni, RNAV (GPS)
RWY 32, Orig-A

Las Vegas, NM, Las Vegas Muni, VOR RWY
2, Amdt 11A

Las Vegas, NM, Las Vegas Muni, VOR RWY
20, Amdt 6A

Las Vegas, NM, Las Vegas Muni, Takeoff
Minimums and Textual DP, Amdt 1

Buffalo, NY, Buffalo Niagara Intl, ILS OR
LOC/DME RWY 32, Orig-A

Buffalo, NY, Buffalo Niagara Intl, RNAV
(GPS) RWY 32, Amdt 1

Oklahoma City, OK, Wiley Post, Takeoff
Minimums and Textual DP, Amdt 3

Eugene, OR, Mahlon Sweet Field, RNAV
(GPS) RWY 34R, Orig

Eugene, OR, Mahlon Sweet Field, RNAV
(GPS) RWY 34L, Orig

Eugene, OR, Mahlon Sweet Field, GPS RWY
34, Orig-C, CANCELLED

Roseburg, OR, Roseburg Regional, Takeoff
Minimums and Textual DP, Amdt 5

Mifflintown, PA, Mifflintown, RNAV (GPS)
RWY 26, Orig

Mifflintown, PA, Mifflintown, Takeoff
Minimums and Textual DP, Orig

Corpus Christi, TX, Corpus Christi Intl,
RNAV (GPS) RWY 31, Amdt 1

Houston, TX, George Bush Intercontinental/
Houston, RNAV (GPS) RWY 15R, Amdt 1

Houston, TX, George Bush Intercontinental/
Houston, ILS OR LOC RWY 15R, Amdt 1

Logan, UT, Logan-Cache, RNAV (GPS) RWY
35, Amdt 2

Moses Lake, WA, Grant County Intl, RNAV
(GPS) RWY 32R, Amdt 1

Oak Harbor, WA, Wes Lupien, RNAV (GPS)
RWY 7, Orig

Oak Harbor, WA, Wes Lupien, Takeoff
Minimums and Textual DP, Orig

Renton, WA, Renton Muni, RNAV (GPS)
RWY 15, Amdt 1

Renton, WA, Renton Muni, NDB RWY 15,
Amdt 4

Buckhannon, WV, Upshur County Regional,
VOR-A, Amdt 1
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Buckhannon, WV, Upshur County Regional,
RNAYV (GPS) RWY 11, Amdt 1

Buckhannon, WV, Upshur County Regional,
RNAYV (GPS) RWY 29, Amdt 1

Cody, WY, Yellowstone Regional, RNAV
(GPS) RWY 22, Amdt 1

Jackson, WY, Jackson Hole, RNAV (GPS)
RWY 1, Amdt 1

Riverton, WY, Riverton Regional, RNAV
(GPS) RWY 10, Orig

Riverton, WY, Riverton Regional, GPS RWY
10, Orig-A, CANCELLED

* * * Effective 8 June 2006

Kodiak, AK, Kodiak, NDB RWY 25, Orig,
CANCELLED

Beverly, MA, Beverly Muni, NDB-A, Amdt
13, CANCELLED

Pittsfield, MA, Pittsfield Muni, NDB RWY 26,
Amdt 4A, CANCELLED

Sanford, ME, Sanford Regional, NDB RWY 7,
Amdt 1B, CANCELLED

Waterville, ME, Waterville Robert Lafleur,
NDB RWY 5, Amdt 1, CANCELLED

Manchester, NH, Manchester, VOR/DME
RNAV RWY 6, Amdt4A, CANCELLED

[FR Doc. 06—2005 Filed 3—6—06; 8:45 am|]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97

[Docket No. 30483; Amdt. No. 3157]

Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment amends
Standard Instrument Approach
Procedures (SIAPs) for operations at
certain airports. These regulatory
actions are needed because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective March 7,
2006. The compliance date for each
SIAP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of March 7,
2006.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Ave, SW., Washington,
DC 20591;

2. The FAA Regional Office of the
region in which affected airport is
located; or

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal_register/
code_of _federal _regulations/
ibr_locations.html.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AFS—420), Flight
Technologies and Programs Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK 73125);
telephone: (405) 954—4164.

SUPPLEMENTARY INFORMATION: This
amendment to Title 14, Code of Federal
Regulations, part 97 (14 CFR part 97)
amends Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in the appropriate FAA Form
8260, as modified by the the National
Flight Data Center (FDC)/Permanent
Notice to Airmen (P-NOTAM), which is
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of the Code of
Federal Regulations. Materials
incorporated by reference are available
for examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register

expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR sections, with the types
and effective dates of the SIAPs. This
amendment also identifies the airport,
its location, the procedure identification
and the amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP as amended in the
transmittal. For safety and timeliness of
change considerations, this amendment
incorporates only specific changes
contained for each SIAP as modified by
FDC/P-NOTAMs.

The SIAPs, as modified by FDC P—
NOTAM, and contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these chart
changes to SIAPs, the TERPS criteria
were applied to only these specific
conditions existing at the affected
airports. All SIAP amendments in this
rule have been previously issued by the
FAA in a FDC NOTAM as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts. The circumstances which
created the need for all these SIAP
amendments requires making them
effective in less than 30 days.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in TERPS. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, I find that notice and public
procedure before adopting these SIAPs
are impracticable and contrary to the
public interest and, where applicable,
that good cause exists for making these
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a



Federal Register/Vol. 71, No. 44/Tuesday, March 7, 2006 /Rules and Regulations

11303

regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC on February 24,
2006.
James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me, Title 14, Code of
Federal regulations, part 97, 14 CFR part
97, is amended by amending Standard
Instrument Approach Procedures,
effective at 0901 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

§§97.23, 97.25, 97.27, 97.29, 97.33, 97.35
[Amended]

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, ISMLS, MLS/DME, MLS/
RNAYV; §97.31 RADAR SIAPs; §97.33
RNAYV SIAPs; and §97.35 COPTER
SIAPs, Identified as follows:

* * * Effective Upon Publication

FDC date State City Airport FDC No. Subject
02/09/06 .... | TX Houston .....cccceeeeiiiiiieee e, George Bush Intercontinental/ 6/1627 | ILS or LOC Rwy 8R, Amdt 22
Houston.

02/10/06 .... | OK Ponca City .....cccoocvvveeiiiiiiiiices Ponca City Regional ............c....... 6/1654 | NDB Rwy 35 Amdt 4

02/10/06 .... | OK Perry ..o Perry Muni .......ccccceevueeee 6/1655 | VOR/DME Rwy 17 Amdt 3

02/10/06 .... | OK Blackwell ..... Blackwell-Tonkawa Muni 6/1656 | GPS Rwy 35, Orig

02/10/06 .... | OK Ponca City ... Ponca City Regional ..... 6/1659 | VOR A, Amdt 10

02/10/06 .... | OK Blackwell ..... Blackwell-Tonkawa Muni 6/1661 | GPS Rwy 17, Orig

02/10/06 .... | OK Ponca City .....cccoveveeveeiiiiiiieiees Ponca City Regional ..........ccccce.... 6/1664 | VOR/DME RNAV Rwy 35, Amdt
2A

02/10/06 .... | OK Ponca City .....cccoveveeveeiiiiiiieiees Ponca City Regional ..........cccccc.... 6/1665 | RNAV (GPS) Rwy 35, Orig-A

02/10/06 .... | OK Perry ..o Perry Muni .......cocviviiiiiiniiiiees 6/1667 | GPS Rwy 17, Orig-A

02/10/06 .... | OK Ponca City ... Ponca City Regional ..........cccccc.... 6/1669 | RNAV (GPS) Rwy 17 Orig

02/10/06 .... | AR Stuttgart ......ccccecevenenne Stuttgart Muni ..o 6/1706 | RNAV (GPS) Rwy 27, Orig

02/10/06 .... | IN South Bend Regional ...... South Bend .....ccooiiviiiiiiiiice 6/1770 | ILS Rwy 9R, Amdt 8B

02/11/06 .... | OH Cleveland-Hopkins Intl .... Cleveland .......cccooovviiiiiiniieinee 6/1771 | ILS or LOC Rwy 24L, Amdt 19

02/16/06 .... | TX Decatur ..... Decatur Muni ........cocceeeieeniienieenns 6/1811 | VOR/DME Rwy 17, Amdt 2

02/16/06 .... | TX Bridgeport ....... Bridgeport Muni ........ccccceevieiiieenns 6/1813 | VOR/DME Rwy 17, Orig-C

02/15/06 .... | OH Grimes Field ... Urbana .......ccoooeeneenieenieeee e 6/1835 | RNAV (GPS) Rwy 20, Orig

02/15/06 .... | OH Grimes Field ... Urbana .......cccceeveiniieeniecieeeeee 6/1836 | RNAV (GPS) Rwy 2, Orig

02/16/06 .... | WA Walla Walla ........ccoceeieeiieeieee. Walla Walla Regional ................... 6/1851 | VOR/DME Rwy 2, Orig

02/16/06 .... | TX Waco ..o, McGregor Executive 6/1952 | VOR Rwy 17, Amdt 10B

02/20/06 .... | PA Allentown Lehigh Valley Intl ........ 6/2008 | ILS or LOC/DME Rwy 24, Orig

02/21/06 .... | NV Las Vegas ... Henderson Executive . 6/2058 | VOR-C, Orig

02/21/06 .... | PA Franklin ... Venango Regional ..........ccccceeuneee. 6/2156 | ILS or LOC Rwy 21, Amdt 5. This
replaces FDC 6/1370 FKL pub-
lished in TLO6-06.

02/22/06 .... | TX Dallas ...ccoccevereirienieeeeeeeeee AddiSON ..o 6/2183 | ILS Rwy 33 Amdt 2

02/22/06 .... | TX Dallas ............. AdiSON ..o 6/2184 | ILS Rwy 15 Amdt 10

02/22/06 .... | 1A Cedar Rapids The Eastern lowa .........cccceeveneee. 6/2200 | ILS Rwy 9 Amdt 16

02/22/06 .... | 1A Cedar Rapids The Eastern lowa .........cccceveennee. 6/2203 | VOR Rwy 9 Amdt 16B

02/22/06 .... | 1A Cedar Rapids The Eastern lowa .........cccceeeeneee. 6/2204 | RNAV (GPS) Rwy 9, Orig

02/22/06 .... | 1A Cedar Rapids The Eastern lowa .........cccceveennee. 6/2205 | RNAV (GPS) Rwy 27, Orig

02/22/06 .... | 1A Cedar Rapids The Eastern lowa .........cccceeeeneee. 6/2207 | ILS Rwy 27, Amdt 5

02/22/06 .... | TX Greenville ....... MajJOrs ..cocveiiieeiieeieeee e 6/2208 | LOC BC Rwy 35 Amdt 1

02/22/06 .... | CA Blythe .....ccoeeenee. Blythe ...ooiiieieeeee 6/2236 | RNAV (GPS) Rwy 26, Orig

02/23/06 .... | OK Oklahoma City .... Will Rogers World .........cccceeeeeeee. 6/2279 | ILS or LOC Rwy 17R, Amdt 10

02/23/06 .... | AK Kotzebue .......ccccocvivieiiiiiiciiees Ralph Wien Memorial ................... 6/2268 | VOR/DME Z Rwy 26, Orig-A
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[FR Doc. 06—2002 Filed 3—6—06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 35

[Docket No. RM06—-13—-000]

Conditions for Public Utility Market-
Based Rate Authorization Holders

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Final rule: correction.

SUMMARY: The document corrects an
effective date in a final rule published
in the Federal Register on February 27,
2006. That action amended Commission
regulations to include certain rules
governing the conduct of entities
authorized to make sales of electricity
and related products under market-
based rate authorizations.

DATES: Effective February 27, 2006.

FOR FURTHER INFORMATION CONTACT:
Frank Karabetsos, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC, (202) 502—
8273, Frank.Karabetsos@ferc.gov.
SUPPLEMENTARY INFORMATION: In FR Doc.
06—1719 published on February 27,
2006 (71 FR 9698), make the following
correction:

On page 9698, in column 2, under the
heading DATES correct the effective date
to read, “February 27, 2006.”

Magalie R. Salas,
Secretary.

[FR Doc. 06—2153 Filed 3-6—-06; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF HOMELAND
SECURITY

Bureau of Customs and Border
Protection

DEPARTMENT OF THE TREASURY

19 CFR Part 10

[CBP Dec. 06-06; USCBP-2006-0012]
RIN 1505-AB64

Dominican Republic—Central

America—United States Free Trade
Agreement

AGENCY: Customs and Border Protection,
Homeland Security; Treasury.

ACTION: Interim rule.

SUMMARY: This document amends the
Customs and Border Protection (“CBP”’)
regulations on an interim basis to set
forth the conditions and requirements
that apply for purposes of submitting
requests to Customs and Border
Protection for refunds of any excess
customs duties paid with respect to
entries of textile or apparel goods
entitled to retroactive application of
preferential tariff treatment under the
Dominican Republic—Central
America—United States Free Trade
Agreement.

DATES: Effective Date: Interim rule
effective on March 7, 2006; comments
must be received by May 8, 2006.

ADDRESSES: You may submit comments,
identified by docket number, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments
via docket number USCBP-2006—-0012.

e Mail: Trade and Commercial
Regulations Branch, Office of
Regulations and Rulings, Bureau of
Customs and Border Protection, 1300
Pennsylvania Avenue, NW. (Mint
Annex), Washington, DC 20229.

Instructions: All submissions received
must include the agency name and
docket number for this rulemaking. All
comments received will be posted
without change to http://
www.regulations.gov, including any
personal information provided. For
detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
“Public Participation” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov. Submitted
comments may also be inspected during
regular business days between the hours
of 9 a.m. and 4:30 p.m. at the Trade and
Commercial Regulations Branch, Office
of Regulations and Rulings, Bureau of
Customs and Border Protection, 799 9th
Street, NW., 5th Floor, Washington, DC.
Arrangements to inspect submitted
comments should be made in advance
by calling Mr. Joseph Clark at (202) 572—
8768.

FOR FURTHER INFORMATION CONTACT:

Operational aspects: Robert Abels,
Textile Operations, Office of Field
Operations (202) 344-1959.

Legal aspects: Cynthia Reese, Tariff
Classification and Marking Branch,
Office of Regulations and Rulings (202)
572-8812.

SUPPLEMENTARY INFORMATION:

Public Participation

Interested persons are invited to
participate in this rulemaking by
submitting written data, views, or
arguments on all aspects of the interim
rule. CBP also invites comments that
relate to the economic, environmental,
or federalism effects that might result
from this interim rule. Comments that
will provide the most assistance to CBP
in developing these procedures will
reference a specific portion of the
interim rule, explain the reason for any
recommended change, and include data,
information, or authority that support
such recommended change. See
ADDRESSES above for information on
how to submit comments.

Background

The Dominican Republic—Central
America—United States Free Trade
Agreement (“CAFTA-DR” or
“Agreement”’) was entered into by the
governments of Costa Rica, the
Dominican Republic, El Salvador,
Guatemala, Honduras, Nicaragua, and
the United States on August 5, 2004.
The U.S. Congress approved the
CAFTA-DR in the Dominican
Republic—Central America—United
States Free Trade Agreement
Implementation Act (the “Act”), Public
Law 109-53, 119 Stat. 462 (19 U.S.C.
4001 et seq.).

Section 205 of the Act implements
Article 3.20 of the CAFTA-DR by
providing for the retroactive application
of the preferential tariff provisions of
the Agreement with respect to
qualifying textile or apparel goods of
eligible CAFTA-DR countries that were
entered on or after January 1, 2004, and
before the date of entry into force of the
Agreement for that country.
Specifically, section 205(a) provides
that, notwithstanding 19 U.S.C. 1514 or
any other provision of law, an entry of
a textile or apparel good: (1) Of a
CAFTA-DR country that the United
States Trade Representative has
designated as an eligible country for
purposes of section 205; (2) that would
have qualified as an originating good
under section 203 of the Act if the good
had been entered after the date of entry
into force of the Agreement for that
country; (3) that was made on or after
January 1, 2004, and before the date of
the entry into force of the Agreement
with respect to that country; and (4) for
which customs duties were paid in
excess of the applicable rate of duty for
that good set out in Annex 3.3 of the
Agreement, will be liquidated or
reliquidated at the applicable rate of
duty for that good set out in Annex 3.3
of the Agreement, and the Secretary of
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the Treasury will refund any excess
customs duties paid with respect to that
entry.

Section 205(b) of the Act provides
that the United States Trade
Representative will determine which
CAFTA-DR countries are eligible
countries for purposes of this section
and will publish a list of those countries
in the Federal Register.

Section 205(c) of the Act provides that
liquidation or reliquidation may be
made under section 205(a) with respect
to an entry of a textile or apparel good
only if a request therefor is filed with
CBP, within such period as CBP shall
establish by regulation in consultation
with the Secretary of the Treasury, that
contains sufficient information to enable
CBP: (1) To locate the entry or to
reconstruct the entry if it cannot be
located; and (2) to determine that the
good satisfies the conditions set out in
section 205(a).

Section 205(d) states that, as used in
section 205, the term “entry”” includes
a withdrawal from warehouse for
consumption.

Pursuant to section 205(c) of the Act,
CBP, in consultation with the
Department of the Treasury, has
determined that requests for refunds of
any excess customs duties paid with
respect to entries of textile or apparel
goods of an eligible CAFTA-DR country
must be filed with CBP by the later of
December 31, 2006, or the date that is
90 days after the entry into force of the
Agreement with respect to that country.
As required by section 205(c) of the Act,
CBP is amending the CBP regulations by
adding a new Subpart J to Part 10 and
new § 10.699 to set forth the time period
within which requests for refunds must
be submitted to CBP, as well as the
other legal conditions and requirements
that apply for purposes of requesting
refunds pursuant to section 205 of the
Act.

It is noted that, in accordance with
the recent decision of the U.S. Court of
Appeals for the Federal Circuit in
Orlando Foods Corp. v. United States,
No. 04-1612 (Federal Cir. Sept. 14,
2005), new § 10.699 provides that any
refund of excess customs duties made
pursuant to that section will be
accompanied by interest from the date
of the affected entry.

Inapplicability of Notice and Delayed
Effective Date Requirements

Under the Administrative Procedure
Act (“APA”) (5 U.S.C. 553), agencies
generally are required to publish a
notice of proposed rulemaking in the
Federal Register that solicits public
comment on the proposed regulatory
amendments, consider public comments

in deciding on the content of the final
amendments, and publish the final
amendments at least 30 days prior to
their effective date. However, section
553(a)(1) of the APA provides that the
standard notice and comment
procedures do not apply to an agency
rulemaking to the extent that it involves
a foreign affairs function of the United
States. CBP has determined that this
interim rule involves a foreign affairs
function of the United States because it
implements certain preferential tariff
treatment provisions of the CAFTA-DR.

In addition, section 553(b)(B) of the
APA provides that notice and public
procedure are not required when an
agency for good cause finds them
impracticable, unnecessary, or contrary
to the public interest. CBP finds that
providing notice and public procedure
for these regulations would be
impracticable, unnecessary, and
contrary to the public interest because
they set forth procedures that the public
needs to know as soon as possible in
order to claim the benefit of the
retroactive tariff preference provisions
of the Act.

Finally, sections 553(d)(1) and (d)(3)
of the APA exempt agencies from the
requirement of publishing notice of final
rules at least 30 days prior to their
effective date when a substantive rule
grants or recognizes an exemption or
relieves a restriction and when the
agency finds that good cause exists for
not meeting the advance publication
requirement. For the reasons described
above, CBP has determined that these
regulations grant an exemption and
relieve restrictions and that good cause
exists for dispensing with a delayed
effective date.

Executive Order 12866 and Regulatory
Flexibility Act

CBP has determined that this
document is not a regulation or rule
subject to the provisions of Executive
Order 12866 of September 30, 1993 (58
FR 51735, October 1993), because it
pertains to a foreign affairs function of
the United States and implements
certain preferential tariff treatment
provisions of an international
agreement, as described above, and
therefore is specifically exempted by
section 3(d)(2) of Executive Order
12866. Because a notice of proposed
rulemaking is not required under
section 553(b) of the APA for the
reasons described above, CBP notes that
the provisions of the Regulatory
Flexibility Act, as amended (5 U.S.C.
601 et seq.), do not apply to this
rulemaking. Accordingly, CBP also
notes that this interim rule is not subject
to the regulatory analysis requirements

or other requirements of 5 U.S.C. 603
and 604.

Paperwork Reduction Act

These regulations are being issued
without prior notice and public
procedure pursuant to the APA, as
described above. For this reason, the
collection of information contained in
these regulations has been reviewed
and, pending receipt and evaluation of
public comments, approved by the
Office of Management and Budget in
accordance with the requirements of the
Paperwork Reduction Act (44 U.S.C.
3507) on February 22, 2006, under
control number 1651-0125.

The collection of information in these
regulations is in § 10.699. This
information is required in connection
with requests for refunds of any excess
customs duties paid with respect to
entries of textile or apparel goods
entitled to retroactive application of
preferential tariff treatment under the
CAFTA-DR and the Act and will be
used by CBP to determine eligibility for
such refunds under the CAFTA-DR and
the Act. The likely respondents are
business organizations including
importers, exporters and manufacturers.

Estimated total annual reporting
burden: 4,000 hours.

Estimated average annual burden per
respondent: 96 minutes.

Estimated number of respondents:
2,500.

Estimated annual frequency of
responses: 4.

Comments concerning the collections
of information and the accuracy of the
estimated annual burden, and
suggestions for reducing that burden,
should be directed to the Office of
Management and Budget, Attention:
Desk Officer for the Department of
Homeland Security, Office of
Information and Regulatory Affairs,
Washington, DC 20503. A copy should
also be sent to the Trade and
Commercial Regulations Branch, Office
of Regulations and Rulings, Bureau of
Customs and Border Protection, 1300
Pennsylvania Avenue, NW. (Mint
Annex), Washington, DC 20229.

Signing Authority

This document is being issued in
accordance with §0.1(a)(1) of the CBP
regulations (19 CFR 0.1(a)(1)) pertaining
to the authority of the Secretary of the
Treasury (or his delegate) to approve
regulations related to certain CBP
revenue functions.

List of Subjects in 19 CFR Part 10

Customs duties and inspection, Entry,
Imports, Preference Programs, Reporting
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and recordkeeping requirements, Trade
agreements.

Amendments to the Regulations

m Accordingly, chapter I of title 19,
Code of Federal Regulations (19 CFR
chapter I), is amended as set forth
below.

PART 10—ARTICLES CONDITIONALLY
FREE, SUBJECT TO A REDUCED
RATE, ETC.

m 1. The general authority citation for
part 10 continues, and the specific
authority for new Subpart J is added, to
read as follows:

Authority: 19 U.S.C. 66, 1202 (General
Note 3(i), Harmonized Tariff Schedule of the
United States), 1321, 1481, 1484, 1498, 1508,
1623, 1624, 3314;

* * * * *

Section 10.699 also issued under Pub. L.

109-53, 119 Stat. 462.

m 2. Part 10, CBP regulations, is
amended by adding a new Subpart J to
read as follows:

Subpart J—Dominican Republic—
Central America—United States Free
Trade Agreement

Retroactive Preferential Tariff
Treatment for Textile and Apparel
Goods

§10.699 Refunds of Excess Customs
Duties

(a) Applicability. The Dominican
Republic-Central America-United States
Free Trade Agreement (CAFTA-DR or
Agreement) was entered into by the
governments of Costa Rica, the
Dominican Republic, El Salvador,
Guatemala, Honduras, Nicaragua, and
the United States on August 5, 2004.
The Congress approved the CAFTA-DR
in the Dominican Republic—Central
America—United States Free Trade
Agreement Implementation Act (the
Act), Public Law 109-53, 119 Stat. 462
(19 U.S.C. 4001 et seq.). Section 205 of
the Act provides for the retroactive
application of the Agreement and
payment of refunds for any excess
duties paid with respect to entries of
textile and apparel goods of eligible
CAFTA-DR countries that meet certain
conditions and requirements. Those
conditions and requirements are set
forth in paragraphs (b) and (c) of this
section.

(b) General. Notwithstanding 19
U.S.C. 1514 or any other provision of
law, and subject to paragraph (c) of this
section, a textile or apparel good of an
eligible CAFTA-DR country that was
entered or withdrawn from warehouse
for consumption on or after January 1,

2004, and before the date of the entry
into force of the Agreement with respect
to that country will be liquidated or
reliquidated at the applicable rate of
duty for that good set out in the
Schedule of the United States to Annex
3.3 of the Agreement, and CBP will
refund any excess customs duties paid
with respect to such entry, with interest
accrued from the date of entry,
provided:

(1) The good would have qualified as
an originating good under § 203 of the
Act if the good had been entered after
the date of entry into force of the
Agreement for that country; and

(2) Customs duties in excess of the
applicable rate of duty for that good set
out in the Schedule of the United States
to Annex 3.3 of the Agreement were
paid.

(c) Request for liquidation or
reliquidation. Liquidation or
reliquidation may be made under
paragraph (b) of this section with
respect to an entry of a textile or apparel
good of an eligible CAFTA-DR country
only if a request for liquidation or
reliquidation is filed with the CBP port
where the entry was originally filed by
the later of December 31, 2006, or the
date that is 90 days after the date of the
entry into force of the Agreement for
that country, and the request contains
sufficient information to enable CBP:

(1) To locate the entry or to
reconstruct the entry if it cannot be
located; and

(2) To determine that the good
satisfies the conditions set forth in
paragraph (b) of this section.

(d) Definitions. For purposes of this
section:

(1) “Eligible CAFTA-DR country”
means a country that the United States
Trade Representative has determined,
by notice published in the Federal
Register, to be an eligible country for
purposes of section 205 of the Act; and

(2) “Textile or apparel good” means a
good listed in the Annex to the
Agreement on Textiles and Clothing
referred to in section 101(d)(4) of the
Uruguay Round Agreements Act (19
U.S.C. 3511(d)(4)), other than a good
listed in Annex 3.29 of the Agreement.

Deborah J. Spero,

Acting Commissioner of Customs and Border
Protection.

Approved: February 28, 2006.
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 06—2070 Filed 3—6-06; 8:45 am]
BILLING CODE 9111-14-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

Definition of Contribution in Aid of
Construction Under Section 118(c)

CFR Correction

In Title 26 of the Code of Federal
Regulations, part 1 (§§1.61 to 1.169),
revised as of April 1, 2005, on page 495,
reinstate § 1.118-2 to read as follows:

§1.118-2 Contribution in aid of
construction.

(a) Special rule for water and
sewerage disposal utilities—(1) In
general. For purposes of section 118, the
term contribution to the capital of the
taxpayer includes any amount of money
or other property received from any
person (whether or not a shareholder)
by a regulated public utility that
provides water or sewerage disposal
services if—

(i) The amount is a contribution in aid
of construction under paragraph (b) of
this section;

(ii) In the case of a contribution of
property other than water or sewerage
disposal facilities, the amount satisfies
the expenditure rule under paragraph
(c) of this section; and

(iii) The amount (or any property
acquired or constructed with the
amount) is not included in the
taxpayer’s rate base for ratemaking
purposes.

(2) Definitions—(i) Regulated public
utility has the meaning given such term
by section 7701(a)(33), except that such
term does not include any utility which
is not required to provide water or
sewerage disposal services to members
of the general public in its service area.

(ii) Water or sewerage disposal facility
is defined as tangible property described
in section 1231(b) that is used
predominately (80% or more) in the
trade or business of furnishing water or
sewerage disposal services.

(b) Contribution in aid of
construction—(1) In general. For
purposes of section 118(c) and this
section, the term contribution in aid of
construction means any amount of
money or other property contributed to
a regulated public utility that provides
water or sewerage disposal services to
the extent that the purpose of the
contribution is to provide for the
expansion, improvement, or
replacement of the utility’s water or
sewerage disposal facilities.

(2) Advances. A contribution in aid of
construction may include an amount of
money or other property contributed to
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a regulated public utility for a water or
sewerage disposal facility subject to a
contingent obligation to repay the
amount, in whole or in part, to the
contributor (commonly referred to as an
advance). For example, an amount
received by a utility from a developer to
construct a water facility pursuant to an
agreement under which the utility will
pay the developer a percentage of the
receipts from the facility over a fixed
period may constitute a contribution in
aid of construction. Whether an advance
is a contribution or a loan is determined
under general principles of federal tax
law based on all the facts and
circumstances. For the treatment of any
amount of a contribution in aid of
construction that is repaid by the utility
to the contributor, see paragraphs
(c)(2)(ii) and (d)(2) of this section.

(3) Customer connection fee—(i) In
general. Except as provided in
paragraph (b)(3)(ii) of this section, a
customer connection fee is not a
contribution in aid of construction
under this paragraph (b) and generally
is includible in income. The term
customer connection fee includes any
amount of money or other property
transferred to the utility representing
the cost of installing a connection or
service line (including the cost of meters
and piping) from the utility’s main
water or sewer lines to the line owned
by the customer or potential customer.
A customer connection fee also includes
any amount paid as a service charge for
starting or stopping service.

(ii) Exceptions—(A) Multiple
customers. Money or other property
contributed for a connection or service
line from the utility’s main line to the
customer’s or the potential customer’s
line is not a customer connection fee if
the connection or service line serves, or
is designed to serve, more than one
customer. For example, a contribution
for a split service line that is designed
to serve two customers is not a customer
connection fee. On the other hand, ifa
water or sewerage disposal utility treats
an apartment or office building as one
utility customer, then the cost of
installing a connection or service line
from the utility’s main water or sewer
lines serving that single customer is a
customer connection fee.

(B) Fire protection services. Money or
other property contributed for public
and private fire protection services is
not a customer connection fee.

(4) Reimbursement for a facility
previously placed in service—(i) In
general. If a water or sewerage disposal
facility is placed in service by the utility
before an amount is contributed to the
utility, the contribution is not a
contribution in aid of construction

under this paragraph (b) with respect to
the cost of the facility unless, no later
than 8%2 months after the close of the
taxable year in which the facility was
placed in service, there is an agreement,
binding under local law, that the utility
is to receive the amount as
reimbursement for the cost of acquiring
or constructing the facility. An order or
tariff, binding under local law, that is
issued or approved by the applicable
public utility commission requiring
current or prospective utility customers
to reimburse the utility for the cost of
acquiring or constructing the facility, is
a binding agreement for purposes of the
preceding sentence. If an agreement
exists, the basis of the facility must be
reduced by the amount of the expected
contributions. Appropriate adjustments
must be made if actual contributions
differ from expected contributions.

(ii) Example. The application of
paragraph (b)(4)(i) of this section is
illustrated by the following example:

Example. M, a calendar year regulated
public utility that provides water services,
spent $1,000,000 for the construction of a
water facility that can serve 200 customers.
M placed the facility in service in 2000. In
June 2001, the public utility commission that
regulates M approves a tariff requiring new
customers to reimburse M for the cost of
constructing the facility by paying a service
availability charge of $5,000 per lot. Pursuant
to the tariff, M expects to receive
reimbursements for the cost of the facility of
$100,000 per year for the years 2001 through
2010. The reimbursements are contributions
in aid of construction under paragraph (b) of
this section because no later than 8%2 months
after the close of the taxable year in which
the facility was placed in service there was
a tariff, binding under local law, approved by
the public utility commission requiring new
customers to reimburse the utility for the cost
of constructing the facility. The basis of the
$1,000,000 facility is zero because the
expected contributions equal the cost of the
facility.

(5) Classification by ratemaking
authority. The fact that the applicable
ratemaking authority classifies any
money or other property received by a
utility as a contribution in aid of
construction is not conclusive as to its
treatment under this paragraph (b).

(c) Expenditure rule—(1) In general.
An amount satisfies the expenditure
rule of section 118(c)(2) if the amount is
expended for the acquisition or
construction of property described in
section 118(c)(2)(A), the amount is paid
or incurred before the end of the second
taxable year after the taxable year in
which the amount was received as
required by section 118(c)(2)(B), and
accurate records are kept of
contributions and expenditures as
provided in section 118(c)(2)(C).

(2) Excess amount—(i) Includible in
the utility’s income. An amount
received by a utility as a contribution in
aid of construction that is not expended
for the acquisition or construction of
water or sewerage disposal facilities as
required by paragraph (c)(1) of this
section (the excess amount) is not a
contribution to the capital of the
taxpayer under paragraph (a) of this
section. Except as provided in
paragraph (c)(2)(ii) of this section, such
excess amount is includible in the
utility’s income in the taxable year in
which the amount was received.

(ii) Repayment of excess amount. If
the excess amount described in
paragraph (c)(2)(i) of this section is
repaid, in whole or in part, either—

(A) Before the end of the time period
described in paragraph (c)(1) of this
section, the repayment amount is not
includible in the utility’s income; or

(B) After the end of the time period
described in paragraph (c)(1) of this
section, the repayment amount may be
deducted by the utility in the taxable
year in which it is paid or incurred to
the extent such amount was included in
income.

(3) Example. The application of this
paragraph (c) is illustrated by the
following example:

Example. M, a calendar year regulated
public utility that provides water services,
received a $1,000,000 contribution in aid of
construction in 2000 for the purpose of
constructing a water facility. To the extent
that the $1,000,000 exceeded the actual cost
of the facility, the contribution was subject to
being returned. In 2001, M built the facility
at a cost of $700,000 and returned $200,000
to the contributor. As of the end of 2002, M
had not returned the remaining $100,000.
Assuming accurate records are kept, the
requirement under section 118(c)(2) is
satisfied for $700,000 of the contribution.
Because $200,000 of the contribution was
returned within the time period during
which qualifying expenditures could be
made, this amount is not includible in M’s
income. However, the remaining $100,000 is
includible in M’s income for its 2000 taxable
year (the taxable year in which the amount
was received) because the amount was
neither spent nor repaid during the
prescribed time period. To the extent M
repays the remaining $100,000 after year
2002, M would be entitled to a deduction in
the year such repayment is paid or incurred.

(d) Adjusted basis—(1) Exclusion
from basis. Except for a repayment
described in paragraph (d)(2) of this
section, to the extent that a water or
sewerage disposal facility is acquired or
constructed with an amount received as
a contribution to the capital of the
taxpayer under paragraph (a) of this
section, the basis of the facility is
reduced by the amount of the
contribution. To the extent the water or



11308 Federal Register/Vol.

71, No. 44/Tuesday, March 7, 2006/Rules and Regulations

sewerage disposal facility is acquired as
a contribution to the capital of the
taxpayer under paragraph (a) of this
section, the basis of the contributed
facility is zero.

(2) Repayment of contribution. If a
contribution to the capital of the
taxpayer under paragraph (a) of this
section is repaid to the contributor,
either in whole or in part, then the
repayment amount is a capital
expenditure in the taxable year in which
it is paid or incurred, resulting in an
increase in the property’s adjusted basis
in such year. Capital expenditures
allocated to depreciable property under
paragraph (d)(3) of this section may be
depreciated over the remaining recovery
period for that property.

(3) Allocation of contributions. An
amount treated as a capital expenditure
under this paragraph (d) is to be
allocated proportionately to the adjusted
basis of each property acquired or
constructed with the contribution based
on the relative cost of such property.

(4) Example. The application of this
paragraph (d) is illustrated by the
following example:

Example. A, a calendar year regulated
public utility that provides water services,
received a $1,000,000 contribution in aid of
construction in 2000 as an advance from B,

a developer, for the purpose of constructing
a water facility. To the extent that the
$1,000,000 exceeds the actual cost of the
facility, the contribution is subject to being
returned. Under the terms of the advance, A
agrees to pay to B a percentage of the receipts
from the facility over a fixed period, but
limited to the cost of the facility. In 2001, A
builds the facility at a cost of $700,000 and
returns $300,000 to B. In 2002, A pays
$20,000 to B out of the receipts from the
facility. Assuming accurate records are kept,
the $700,000 advance is a contribution to the
capital of A under paragraph (a) of this
section and is excludable from A’s income.
The basis of the $700,000 facility constructed
with this contribution to capital is zero. The
$300,000 excess amount is not a contribution
to the capital of A under paragraph (a) of this
section because it does not meet the
expenditure rule described in paragraph
(c)(1) of this section. However, this excess
amount is not includible in A’s income
pursuant to paragraph (c)(2)(ii) of this section
since the amount is repaid to B within the
required time period. The repayment of the
$300,000 excess amount to B in 2001 is not
treated as a capital expenditure by A. The
$20,000 payment to B in 2002 is treated as

a capital expenditure by A in 2002 resulting
in an increase in the adjusted basis of the
water facility from zero to $20,000.

(e) Statute of limitations—(1)
Extension of statute of limitations.
Under section 118(d)(1), the statutory
period for assessment of any deficiency
attributable to a contribution to capital
under paragraph (a) of this section does

not expire before the expiration of 3
years after the date the taxpayer notifies
the Secretary in the time and manner
prescribed in paragraph (e)(2) of this
section.

(2) Time and manner of notification.
Notification is made by attaching a
statement to the taxpayer’s federal
income tax return for the taxable year in
which any of the reportable items in
paragraphs (e)(2)(i) through (iii) of this
section occur. The statement must
contain the taxpayer’s name, address,
employer identification number, taxable
year, and the following information
with respect to contributions of property
other than water or sewerage disposal
facilities that are subject to the
expenditure rule described in paragraph
(c) of this section—

(i) The amount of contributions in aid
of construction expended during the
taxable year for property described in
section 118(c)(2)(A) (qualified property)
as required under paragraph (c)(1) of
this section, identified by taxable year
in which the contributions were
received;

(ii) The amount of contributions in
aid of construction that the taxpayer
does not intend to expend for qualified
property as required under paragraph
(c)(1) of this section, identified by
taxable year in which the contributions
were received; and

(iii) The amount of contributions in
aid of construction that the taxpayer
failed to expend for qualified property
as required under paragraph (c)(1) of
this section, identified by taxable year
in which the contributions were
received.

(f) Effective date. This section is
applicable for any money or other
property received by a regulated public
utility that provides water or sewerage
disposal services on or after January 11,
2001.

[T.D. 8936, 66 FR 2254, Jan. 11, 2001]
[FR Doc. 06-55510 Filed 3—6—06; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF JUSTICE

28 CFR Part 16
[AAG/A Order No. 003-2006]
Privacy Act of 1974; Implementation

AGENCY: Department of Justice.
ACTION: Final rule.

SUMMARY: The Department of Justice,
Tax Division, is amending 28 CFR part
16 to exempt a newly revised Privacy
Act system of records entitled “Files of
Applicants For Attorney and Non-

Attorney Positions with the Tax
Division, Justice/TAX-003,” as
described in today’s notice section of
the Federal Register, from 5 U.S.C.
552a(c)(3) and (d)(1). The exemptions
will be applied only to the extent that
information in a record is subject to
exemption pursuant to 5 U.S.C.
552a(k)(5). The exemptions are
necessary to protect the confidentiality
of employment records. The Department
also is deleting as obsolete provisions
exempting two former Tax Division
systems of records: “Freedom of
Information/Privacy Act Request Files,
Justice/TAX—004;” and “Tax Division
Special Project Files, Justice/TAX-005.”
The records in TAX-004 are now
covered by a Departmentwide system
notice, “Freedom of Information Act,
Privacy Act, and Mandatory
Declassification Review Requests and
Administrative Appeals, DOJ-004". The
relevant records in TAX-005 are now
part of the revised system entitled
“Criminal Tax Case Files, Special
Project Files, Docket Cards, and
Associated Records, Justice/TAX-001.”

DATES: Effective Date: This final rule is
effective March 7, 2006.

FOR FURTHER INFORMATION CONTACT:
Mary Cahill, (202) 307-1823.

SUPPLEMENTARY INFORMATION: On
November 16, 2005 (70 FR 69486), a
proposed rule was published in the
Federal Register with an invitation to
comment. Based on suggestions
received, the Department is eliminating
the reference to 5 U.S.C. 552a(k)(2) as a
basis for exemption, and is removing the
exemption from 5 U.S.C. 552a(e)(1).

This rule relates to individuals rather
than small business entities.
Nevertheless, pursuant to the
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601-612, this
rule will not have a significant
economic impact on a substantial
number of small entities.

List of Subjects in 28 CFR Part 16

Administrative Practices and
Procedures, Courts, Freedom of
Information, Sunshine Act and Privacy.

m Pursuant to the authority vested in the
Attorney General by 5 U.S.C. 552a and
delegated to me by Attorney General
Order No. 793-78, 28 CFR part 16 is
amended as follows:

PART 16—PRODUCTION OR
DISCLOSURE OF MATERIAL OR
INFORMATION

m 1. The authority for part 16 continues
to read as follows:
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Authority: 5 U.S.C. 301, 552, 552a, 552b(g),
and 553; 18 U.S.C. 4203(a)(1); 28 U.S.C. 509,
510, 534; 31 U.S.C. 3717, and 9701.

m 2. Section 16.93 is amended by:

m a. Removing the first sentence of
paragraph (a)(2);

m b. Revising paragraph (b) introductory
text;

m c. Revising paragraphs (e) and (f).

m Therefore, amend the section to read
as follows:

§16.93 Exemption of Tax Division
Systems—Ilimited access.

* * * * *

(b) The system of records listed under
paragraph (a)(1) of this section is
exempted for the reasons set forth
below, from the following provisions of
5 U.S.C. 552a:

* * * * *

(e) The following system of records is
exempt from subsections (c)(3) and
(d)(1) of the Privacy Act pursuant to 5
U.S.C. 552a(k)(5): Files of Applicants for
Attorney and Non-Attorney Positions
with the Tax Division, Justice/TAX-003.
These exemptions apply only to the
extent that information in a record is
subject to exemption pursuant to 5
U.S.C. 552a(k)(5).

(f) Exemption from the particular
subsections is justified for the following
reasons:

(1) From subsection (c)(3) because an
accounting could reveal the identity of
confidential sources and result in an
unwarranted invasion of the privacy of
others. Many persons are contacted
who, without an assurance of
anonymity, refuse to provide
information concerning an applicant for
a position with the Tax Division.
Disclosure of an accounting could reveal
the identity of a source of information
and constitutes a breach of the promise
of confidentiality by the Tax Division.
This would result in the reduction in
the free flow of information vital to a
determination of an applicant’s
qualifications and suitability for federal
employment.

(2) From subsection (d)(1) because
disclosure of records in the system
could reveal the identity of confidential
sources and result in an unwarranted
invasion of the privacy of others. Many
persons are contacted who, without an
assurance of anonymity, refuse to
provide information concerning an
applicant for a Tax Division position.
Access could reveal the identity of the
source of the information and constitute
a breach of the promise of
confidentiality on the part of the Tax
Division. Such breaches ultimately
would restrict the free flow of
information vital to a determination of

an applicant’s qualifications and
suitability.

Dated: February 27, 2006.
Paul R. Corts,

Assistant Attorney General for
Administration.

[FR Doc. 06—2115 Filed 3—-6—-06; 8:45 am]
BILLING CODE 4410-16-P

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

29 CFR Part 1611

Privacy Act Fee Schedule

AGENCY: Equal Employment
Opportunity Commission.
ACTION: Final rule.

SUMMARY: The Equal Employment
Opportunity Commission (EEOC or the
Commission) is adopting revisions to its
Privacy Act fee schedule. The updated
schedule of fees conforms to EEOC’s
Freedom of Information Act (FOIA) fee
schedule which was recently updated
(70 FR 57510 of October 3, 2005).
DATES: Effective Date: March 7, 2006.
FOR FURTHER INFORMATION CONTACT:
Thomas J. Schlageter, Assistant Legal
Counsel, or Michelle Zinman, Senior
General Attorney at (202) 663—-4640
(voice) or (202) 663—7026 (TTY). This
notice of final rule is also available in
the following formats: Large print,
Braille, audiotape and electronic file on
computer disk. Requests for this notice
of final rule in an alternative format
should be made to EEOC’s Publication
Center at 1-800—669—-3362.
SUPPLEMENTARY INFORMATION: On
December 12, 2005, at 70 FR 73413, the
EEOC published a notice of proposed
rulemaking proposing to amend 29 CFR
1611.11 which concerns the fees
assessed to persons who request records
under the Privacy Act, 5 U.S.C. 552a.
The changes conform the fees charged
under the Privacy Act to the fees
charged under the FOIA. See 29 CFR
1610.15, as amended by 70 FR 57510
(2005). Comments from the public were
due on or before January 11, 2006. No
comments were received. Therefore,
EEOC is adopting the proposed
revisions, without change, as its final
rule.

Regulatory Procedures

Executive Order 12866

Pursuant to Executive Order 12866,
EEOC has determined that the
regulation will not have an annual effect
on the economy of $100 million or more
or adversely affect in a material way the
economy, a sector of the economy,

productivity, competition, jobs, the
environment, public health or safety, or
State or local tribal governments or
communities. Therefore, a detailed cost-
benefit assessment of the regulation is
not required.

Paperwork Reduction Act

This rule contains no new
information collection requirements
subject to review by the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Regulatory Flexibility Act

The Commission, in accordance with
the Regulatory Flexibility Act (5 U.S.C.
606(b)), has reviewed this regulation
and by approving it certifies that this
regulation will not have a significant
economic impact on a substantial
number of small entities.

Unfunded Mandates Reform Act of 1995

This rule will not result in the
expenditure by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

List of Subjects in 29 CFR Part 1611
Privacy Act.

Dated: March 1, 2006.

For the Commission.
Cari M. Dominguez,
Chair.

m Accordingly, for the reasons set forth
in the preamble, EEOC amends 29 CFR
part 1611 as follows:

PART 1611—PRIVACY ACT
REGULATIONS

m 1. The authority citation for part 1611
continues to read as follows:

Authority: 5 U.S.C. 552a.

m 2. Section 1611.11 is revised to read
as follows:

§1611.11 Fees.

(a) No fee shall be charged for
searches necessary to locate records. No
charge shall be made if the total fees
authorized are less than $1.00. Fees
shall be charged for services rendered
under this part as follows:

(1) For copies made by photocopy—
$0.15 per page (maximum of 10 copies).
For copies prepared by computer, such
as tapes or printouts, EEOC will charge
the direct cost incurred by the agency,
including operator time. For other forms
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of duplication, EEOC will charge the
actual costs of that duplication.

(2) For attestation of documents—
$25.00 per authenticating affidavit or
declaration.

(3) For certification of documents—
$50.00 per authenticating affidavit or
declaration.

(b) All required fees shall be paid in
full prior to issuance of requested copies
of records. Fees are payable to
“Treasurer of the United States.”

[FR Doc. 06—2113 Filed 3-6—-06; 8:45 am]
BILLING CODE 6570-01-P

DEPARTMENT OF THE INTERIOR

Minerals Management Service

30 CFR Part 250

RIN 1010-AC96

Oil and Gas and Sulphur Operations in
the Outer Continental Shelf (OCS)—
Minimum Blowout Prevention (BOP)
System Requirements for Well-
Workover Operations Performed Using
Coiled Tubing With the Production
Tree in Place

AGENCY: Minerals Management Service
(MMS), Interior.

ACTION: Final rule.

SUMMARY: This rule upgrades minimum
blowout prevention and well control
requirements for well-workover
operations on the OCS performed using
coiled tubing with the production tree
in place. Since 1997, there have been
eight coiled tubing-related incidents on
OCS facilities. The rule helps prevent
losses of well control, and provides for
increased safety and environmental
protection.

DATES: Effective Date: This rule becomes
effective on April 6, 2006.

FOR FURTHER INFORMATION CONTACT:
Joseph R. Levine, Offshore Regulatory
Programs, at (703) 787-1033, Fax: (703)
787-1555, or e-mail at
joseph.levine@mms.gov.

SUPPLEMENTARY INFORMATION: On June
22, 2004, MMS published a Notice of
Proposed Rulemaking (69 FR 34625),
titled ““Oil and Gas and Sulphur
Operations in the Outer Continental
Shelf—Minimum Blowout Prevention
(BOP) System Requirements for Well-
Workover Operations Performed Using
Coiled Tubing with the Production Tree
in Place.” The proposed rule had a 60-
day comment period that closed on
August 23, 2004.

Comments on the Rule

MMS received two sets of comments
on the proposed rule. The comments
came from the Offshore Operators
Committee (OOC) and Halliburton, an
oilfield service company and are posted
at: http://www.mms.gov/federalregister/
PublicComments/rulecomm.htm. Both
sets of comments addressed specific
technical issues related to coiled tubing
operations.

I. OOC Comments on Specific Sections

Comment on section 250.615(e)(1):
OOC suggested that the “Kill line
outlet” reference should be the “Kill
line inlet.” This line is used for
pumping kill fluid into the well and is
not commonly used to flow out of the
well.

Response: MMS agrees with the
suggestion, and revised the requirement.

Comment on section 250.615(e)(5):
OOC commented that the requirement
for hydraulically controlled valves on
both lines could be onerous for some
situations, such as [plugged and
abandoned] operations on dead or
depleted wells with less than 3,500
expected pounds per square inch (psi)
surface pressure.” They suggested
wording should be added to allow
exceptions in special situations that
would allow leaving the hydraulic
actuation requirement off and using
manual valves. “Some circumstances
require the ability to flow back from
both sides of the flow cross unit.” An
operator should be allowed to comply
by using dual full-opening valves on the
kill line inlet. They asked, “Would this
BOP rig up configuration comply with
this clause?” Also, the commenter
questioned the “* * * need to require
one valve to be remotely controlled in
all BOP rig up cases.” The commenter
further suggested, ‘“Possibly for wells
with no H>S, or for those wells which
have lower wellhead pressures, the use
of dual manual valves could be
sufficient.”

Response: MMS agrees that two
manual valves can be used on the kill
line for all situations provided that a
check valve is placed between the
manual valves and the pump or
manifold. However, the choke line
needs to be equipped with two full-
opening valves with at least one of these
valves being remotely controlled for all
operations.

MMS does not consider it a safe
practice to use the kill line to flow back
fluids through the flow cross because
the purpose of the kill line is to pump
clean fluids into the wellbore. If the kill
line is used to flow back fluids from the
well, these well fluids may contain well

debris that could erode critical safety
equipment.

Comment on section 250.615(e)(5):
The proposed provision states, “For
operations with expected surface
pressure of 3,500 psi or greater, the kill
line must be connected to a pump.”
OOC recommended that this statement
be amended to read: “For operations
with expected surface pressure of 3,500
psi or greater, the kill line must be
connected to a pump or manifold.”

Response: MMS agrees with the
suggestion and revised the requirement.
In a well control situation, having the
kill line connected to a manifold
provides an equivalent degree of
protection to both personnel and the
environment as having the kill line
connected to a pump.

Comment on section 250.615(e)(7):
The proposed provision states, “All
connections used in the surface BOP
system must be flanged.” OOC asked
MMS to clarify that the statement means
the equipment shown in the table and
does not include kill or flow lines. OOC
recommended that all riser connections
from wellhead to below the stripper
must be flanged when expected surface
pressures are greater than 3,500 psi.
OO0C also recommended that if the
expected surface pressure is less than
3,500 psi, the BOP kill inlet valves can
be full-opening manual plug (hammer
union type) valves.

Response: MMS has modified 30 CFR
250.615 (e)(7) to clarify the flanging
requirement for the BOP system. All
connections in the surface BOP system
from the tree to the uppermost required
ram, as included in the table at
§ 250.615(e)(1), need to be flanged,
including the connections between the
well control stack and the first full-
opening valve on the choke line and kill
line. This configuration needs to be
adhered to for all expected surface
pressures. Flanged connections provide
better pressure integrity than hammer
union type connections. Hammer union
type connections are not allowed
between the well control stack and the
first full-opening valve on either the
choke line or the kill line.

Comment on section 250.616(a)(2):
The proposed provision states, “Ram-
type BOPs, related control equipment,
including the choke and kill manifolds,
and safety valves must be successfully
tested to the rated working pressure of
the BOP equipment or as otherwise
approved by the District Manager.” OOC
recommended that this clause be
changed to state, ‘““‘Ram-type BOPs,
related control equipment, including the
choke and kill manifolds, and safety
valves must be successfully tested to
1,500 psi above the maximum expected
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shut in wellhead pressure (not to exceed
the wellhead working pressure), or as
otherwise approved by the District
Manager.”

Response: MMS did not make the
suggested change. The requirement to
test the rams, related control equipment,
manifolds, and safety valves to the
equipments’ rated working pressure is
viewed as an industry best practice by
the offshore oil and gas community. If
operators want to test this equipment to
a lower pressure than its rated working
pressure, they must provide the MMS
District Manager with appropriate
justification.

Comment on section 250.616(a)(2):
The proposed provision states,
“Variable bore rams must be pressure
tested against all sizes of drill pipe in
the well, excluding drill collars.” The
commenter stated that this should not
apply to coiled tubing functions and is
a holdover from the source document
used in writing this rule. OOC
recommended that this be deleted.

Response: MMS agrees with the
comment and changed the variable bore
pipe rams requirement to provide for
pressure testing on tubulars including
jointed and seamless pipe.

Comment on section 250.616(f): OOC
requested “* * * that the required
pressure test duration on coiled tubing
BOP tests be changed from 10 minutes
to 5 minutes. The American Petroleum
Institute (API) Coiled Tubing Committee
originally agreed on the 10-minute
duration and then, after further
discussion, agreed that it should be
changed back to 5 minutes. The
recommended change to 5 minutes
would save approximately V2 hour of
testing each week.”

Response: MMS did not make the
suggested change. MMS believes that a
10-minute pressure test of the coiled
tubing string more accurately shows
string integrity than a 5-minute test. In
such a test, it may take longer then 5
minutes to pressurize the entire string,
depending on the length of the coiled
tubing string, to accurately evaluate its
integrity. MMS is aware of the
discussions that the API Well
Intervention Well Control Task Group
had concerning this topic. Though the
Task Group agreed to return to a 5-
minute testing requirement, it was clear
during the discussions that not every
representative agreed with the change.

II. Halliburton Comments on Specific
Sections

Comment on section 250.615(e)(1):
“According to the proposed text, the
blind-shear rams are required to be the
lowermost rams.” If an operator places
“* * * aset of dual combination rams

below a flow cross, it would be a
preference to have the pipe-slip
combination ram as the lowermost ram
to enable holding the cut coiled tubing.
From the provided text, it may stand to
reason that the primary objective is to
have a blind-shear ram configuration as
part of the BOP system and the
sequential order is of less importance.”

Response: MMS agrees with the
suggestion and modified the table to
reflect this change. Operators will have
the option to place either the pipe rams
or the blind-shear rams as the
lowermost rams.

Comment on section 250.615(e)(5):
“The placement of the two full-opening
valves is vague and left to
interpretation. Connecting the valves to
the well control stack could be
accomplished by either directly to the
stack or with 30 feet of connection line.
A check valve in the kill line might
need to be considered as a component
requirement.”

Response: MMS agrees with the
comment that the placement of the two
full-opening valves on both the choke
line and the kill line is vague. We
modified the wording to require that the
kill line and choke line valves be
installed between the well control stack
and the respective line.

If a check valve is used on the kill line
of the BOP stack, it needs to be placed
between two manual valves and the
pump. If the check valve is used, it is
considered a component of the BOP
system and should be treated
accordingly with regard to testing.

Comment on section 250.615(e)(7):
“Lubricator sections are normally
acceptable pressure containment
devices and employ quick connections
as end connections. Is the placement of
the lubricator below the stripper well
control component and above the Quad
Ram function an acceptable
configuration?”

Response: Yes, placement of the
lubricator below the stripper well
control component and above the
uppermost required ram is an
appropriate and common configuration.

Comment on section 250.616(a):
“There could be some confusion
regarding the pressure test amount for
the stripper well components. Are
stripper well components classified as
related control equipment?”

Response: MMS agrees that the
proposed rule could be confusing
concerning the pressure testing
requirements for the stripper. Therefore,
we changed the wording in this section
to reflect that strippers need to be tested
like other BOP components.

Comment on section 250.616(f):
“There could be some confusion

regarding the test period. Is the coiled
tubing pipe the only 10-minute test
interval, and the rest of the BOP system
components a 5-minute test interval
requirement?”’

Response: MMS agrees that the
proposed rule could be confusing in
regards to the required pressure test
period for the coiled tubing string. We
changed the regulation to indicate that
the 10-minute pressure test is just for
the coiled tubing string.

Differences Between Proposed and
Final Rules Not Directly Related to
Comments

In addition to changes we made in the
rule in response to public comments,
MMS has reworded several sections in
the final rule to further clarify the
requirements. The following are the
changes by section:

Section 250.615(e)(1)—We expanded
the title of the first column in the table
to reflect a pressure range of less than
or equal to 3,500 psi. This change more
accurately reflects our intentions.

Section 250.615(e)(1)—We removed
the requirement to have two sets of
hydraulically-operated pipe rams for
BOP configurations when expected
surface pressures are greater than 3,500
psi. This change corrects an oversight.

Section 250.616(a)—We removed the
word “sequentially” from the last
sentence of this section so that the
testing of the choke and kill manifold
valves does not need to be conducted in
any predetermined order.

Procedural Matters

Regulatory Planning and Review
(Executive Order 12866)

This is not a significant rule under
Executive Order 12866, and does not
require review by the Office of
Management and Budget (OMB).

a. The final rule will not have an
annual effect on the economy of $100
million or more, or adversely affect in
a material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or state, local, or tribal
governments or communities. The final
rule will not create an adverse effect
upon the ability of the United States
offshore oil and gas industry to compete
in the world marketplace, nor will the
final rule adversely affect investment or
employment factors locally. The
economic effects of the rule will not be
significant. This rule will not add
significant dollar amounts to the cost of
each well-workover operation involving
the use of coiled tubing with the
production tree in place. During
February 2003, MMS surveyed, by
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phone, five of the eight coiled tubing
operating companies working on the
OCS to collect information on the
impact this rule would have on their
operations. All data indicates that these
offshore coiled tubing companies have
upgraded their field procedures and
equipment to the same or a similar
process as that required under the final
rule. None of the companies in this
survey could provide dollar values for
the implementation of this rule because
they had incorporated most of the
suggested measures into their work
processes in 1999. Some of the coiled
tubing operating companies contacted
are already using dual check valves in
the bottom of their coiled tubing string.
According to these companies, this
practice was put into place several years
ago for OCS operations. For these
reasons, MMS concluded that direct
annual costs to industry for the final
rule will have a minor economic effect
on the offshore oil and gas industry.

b. This rule will not create
inconsistencies with other agencies’
actions. The rule does not change the
relationships of the OCS oil and gas
leasing program with other agencies.
These relationships are all encompassed
in agreements and memoranda of
understanding that will not change with
this final rule.

c. This final rule will not affect
entitlements, grants, loan programs, or
the rights and obligations of their
recipients. The rule includes specific
well-workover process standards to
prevent accidents and environmental
pollution on the OCS.

d. This rule will not raise novel legal
or policy issues. There is a precedent for
actions of this type under regulations
dealing with the Outer Continental
Shelf Lands Act and the Oil Pollution
Act of 1990.

Regulatory Flexibility Act (RFA)

MMS has determined that this final
rule will not have a significant
economic effect on a substantial number
of small entities. While the rule will
affect some small entities, the economic
effects of the rule will not be significant.

The regulated community for this rule
consists of about eight companies
specializing in offshore oil and gas
coiled tubing technologies. Of these
companies, three are considered to be
“small.” The small companies to be
affected by this rule are all represented
by the North American Industry
Classification System (NAICS) Code
211111 (crude petroleum and natural
gas extraction).

MMS’s analysis of the economic
impacts of this final rule indicates that
direct implementation costs to both

large and small companies cannot be
accurately assessed because the industry
has already implemented most of the
technological requirements required in
this final rule. Regardless of company
size, the final rule will have a minor
economic effect on some oil and gas
offshore platform operators on the OCS.
In the overwhelming majority of cases,
operators choose to perform improved
and safer well-workover procedures
involving coiled tubing operations on
their own initiative, not because of an
MMS safety inspection or regulation.
The final rule will add relatively little
to the cost of a well-workover operation.
Thus, there will not be a significant
impact on a substantial number of small
entities under the RFA (5 U.S.C. 601 et
seq.). The rule will not cause the
business practices of the majority of
these companies to change.

Your comments are important. The
Small Business and Agriculture
Regulatory Enforcement Ombudsman
and 10 Regional Fairness boards were
established to receive comments from
small businesses about federal agency
enforcement actions. The Ombudsman
will annually evaluate the enforcement
activities and rate each agency’s
responsiveness to small business. If you
wish to comment on the enforcement
actions of MMS, call toll-free at (888)
734-3247.

Small Business Regulatory Enforcement
Fairness Act (SBREFA)

This final rule is not a major rule
under 5 U.S.C. 804(2), the SBREFA. The
rule will not significantly increase the
cost of well-workovers. If there is an
increase, it is not a large cost compared
to the overall cost of a well-workover.
Moreover, it may significantly reduce
the possibility of a fatal or
environmentally damaging accident
during the course of a well-workover.
Such an accident could be economically
disastrous for a small entity. Based on
economic analysis:

a. This rule does not have an annual
effect on the economy of $100 million
or more. As indicated in MMS’s cost
analysis, direct annual costs to industry
for the rule could not be assessed
adequately. The final rule will have a
minor economic effect on the offshore
oil and gas industries.

b. This rule will not cause a major
increase in costs or prices for
consumers, individual industries,
federal, state, or local government
agencies, or geographic regions.

c. This rule does not have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or the ability of U.S.-based

enterprises to compete with foreign-
based enterprises.

Paperwork Reduction Act (PRA) of 1995

The final revisions to 30 CFR part
250, subpart F, Oil and Gas Well-
Workover Operations, do not change the
information collection requirements in
current regulations.

OMB has approved the referenced
information collection requirements
under OMB control numbers 1010-0043
(expiration date October 31, 2007) for 30
CFR 250 subpart F and 1010-0141
(expiration date August 31, 2008) for
subpart D Drilling, Form MMS-124,
Application for Permit to Modify. The
revised sections in the final rule do not
affect the currently approved burdens
(19,459 approved hours for 1010-0043
and 163,714 for 1010-0141). Therefore,
an information collection request (form
OMB 83-1I) has not been submitted to
OMB for review and approval under
section 3507(d) of the PRA.

Unfunded Mandates Reform Act
(UMRA) of 1995

This rule does not contain any
unfunded mandates to state, local, or
tribal governments; nor would it impose
significant regulatory costs on the
private sector. Anticipated costs to the
private sector will be far below the $100
million threshold for any year that was
established by UMRA.

Takings Implications Assessment
(Executive Order 12630)

The Department of the Interior (DOI)
certifies that this rule does not represent
a governmental action capable of
interference with constitutionally
protected property rights.

Civil Justice Reform (Executive Order
12988)

DOI has certified to OMB that this
regulation meets the applicable civil
justice reform standards provided in
sections 3(a) and 3(b) (2) of Executive
Order 12988.

Federalism (Executive Order 13132)

According to Executive Order 13132,
this rule does not have significant
Federalism effects. This rule does not
change the role or responsibilities of
federal, state, and local governmental
entities. The rule does not relate to the
structure and role of states, and will not
have direct, substantive, or significant
effects on states.

National Environmental Policy Act
(NEPA) of 1969

MMS has analyzed this rule according
to the criteria of NEPA and 516
Departmental Manual 6, Appendix
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10.4C. MMS reviewed the criteria of the
Categorical Exclusion Review (CER) for
this action during February 2003, and
concluded that this rulemaking does not
represent an exception to the
established criteria for categorical
exclusion, and that its impacts are
limited to administrative, economic, or
technological effects. Therefore,
preparation of an environmental
document is not required, and further
documentation of this CER is not
required.

Consultation and Coordination With
Indian Tribal Governments (Executive
Order 13175)

In accordance with Executive Order
13175, this final rule does not have
tribal implications that impose
substantial direct compliance costs on
Indian tribal governments.

List of Subjects in 30 CFR Part 250

Continental shelf, Environmental
protection, Investigations, Oil and gas
exploration, Oil and gas reserves,
Pipelines, Public lands-mineral
resources, Reporting and recordkeeping
requirements.

Dated: February 17, 2006.

R. M. “Johnnie” Burton,
Acting Assistant Secretary, Land and
Minerals Management.

m For the reasons stated in the preamble,
MMS amends 30 CFR part 250 as
follows:

PART 250—OIL AND GAS AND
SULPHUR OPERATIONS IN THE
OUTER CONTINENTAL SHELF

m 1. The authority citation for part 250
continues to read as follows:

Authority: 43 U.S.C. 1331, et seq., 31
U.S.C. 9701.

m 2.In § 250.601, add the following
definition for expected surface pressure
in alphabetical order:

§250.601 Definitions.

Expected surface pressure means the
highest pressure predicted to be exerted
upon the surface of a well. In
calculating expected surface pressure,
you must consider reservoir pressure as

well as applied surface pressure.
* * * * *

m 3.In § 250.615, revise paragraph (e) of
the section to read as follows:

§250.615 Blowout prevention equipment.
* * * * *

(e) For coiled tubing operations with
the production tree in place, you must
meet the following minimum
requirements for the BOP system:

(1) BOP system components must be
in the following order from the top
down:

BOP system when expected surface pressures
are less than or equal to 3,500 psi

BOP system when expected surface pres-
sures are greater than 3,500 psi

BOP system for wells with returns taken
through an outlet on the BOP stack

Stripper or annular-type well control component
Hydraulically-operated blind rams .....................
Hydraulically-operated shear rams ...
Kill line inlet .....occveiieeee e
Hydraulically-operated two-way slip rams ..
Hydraulically-operated pipe rams

Stripper or annular-type well control compo-
nent.
Hydraulically-operated blind rams
Hydraulically-operated shear rams ..
Kill line inlet
Hydraulically-operated two-way slip rams
Hydraulically-operated pipe rams. ...................
Hydraulically-operated  blind-shear  rams.
These rams should be located as close to
the tree as practical.

Stripper or annular-type well control compo-
nent.

Hydraulically-operated blind rams.

Hydraulically-operated shear rams.

Kill line inlet.

Hydraulically-operated two-way slip rams.

A flow tee or cross.

Hydraulically-operated pipe rams.

Hydraulically-operated blind-shear rams on
wells with surface pressures >3,500 psi. As
an option, the pipe rams can be placed
below the blind-shear rams. The blind-shear
rams should be located as close to the tree
as practical.

(2) You may use a set of
hydraulically-operated combination
rams for the blind rams and shear rams.

(3) You may use a set of
hydraulically-operated combination
rams for the hydraulic two-way slip
rams and the hydraulically-operated
pipe rams.

(4) You must attach a dual check
valve assembly to the coiled tubing
connector at the downhole end of the
coiled tubing string for all coiled tubing
well-workover operations. If you plan to
conduct operations without downhole
check valves, you must describe
alternate procedures and equipment in
Form MMS—-124, Application for Permit
to Modify and have it approved by the
District Manager.

(5) You must have a kill line and a
separate choke line. You must equip
each line with two full-opening valves
and at least one of the valves must be
remotely controlled. You may use a
manual valve instead of the remotely
controlled valve on the kill line if you

install a check valve between the two
full-opening manual valves and the
pump or manifold. The valves must
have a working pressure rating equal to
or greater than the working pressure
rating of the connection to which they
are attached, and you must install them
between the well control stack and the
choke or kill line. For operations with
expected surface pressures greater than
3,500 psi, the kill line must be
connected to a pump or manifold. You
must not use the kill line inlet on the
BOP stack for taking fluid returns from
the wellbore.

(6) You must have a hydraulic-
actuating system that provides sufficient
accumulator capacity to close-open-
close each component in the BOP stack.
This cycle must be completed with at
least 200 psi above the pre-charge
pressure, without assistance from a
charging system.

(7) All connections used in the
surface BOP system from the tree to the
uppermost required ram must be

flanged, including the connections
between the well control stack and the
first full-opening valve on the choke
line and the kill line.

* * * * *

m 4. Amend § 250.616 by revising
paragraph (a); redesignating paragraphs
(d) and (e) as paragraphs (f) and (g);
adding new paragraphs (d) and (e); and
revising redesignated paragraph (f) to
read as follows:

§250.616 Blowout preventer system
testing, records, and drills.

(a) BOP Pressure Tests. When you
pressure test the BOP system you must
conduct a low-pressure test and a high-
pressure test for each component. You
must conduct the low-pressure test
before the high-pressure test. For
purposes of this section, BOP system
components include ram-type BOP’s,
related control equipment, choke and
kill lines, and valves, manifolds,
strippers, and safety valves. Surface
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BOP systems must be pressure tested
with water.

(1) Low Pressure Tests. All BOP
system components must be
successfully tested to a low pressure
between 200 and 300 psi. Any initial
pressure equal to or greater than 300 psi
must be bled back to a pressure between
200 and 300 psi before starting the test.
If the initial pressure exceeds 500 psi,
you must bleed back to zero before
starting the test.

(2) High Pressure Tests. All BOP
system components must be
successfully tested to the rated working
pressure of the BOP equipment, or as
otherwise approved by the District
Manager. The annular-type BOP must be
successfully tested at 70 percent of its
rated working pressure or as otherwise
approved by the District Manager.

(3) Other Testing Requirements.
Variable bore pipe rams must be
pressure tested against the largest and
smallest sizes of tubulars in use (jointed
pipe, seamless pipe) in the well.

(d) You may conduct a stump test for
the BOP system on location. A plan
describing the stump test procedures
must be included in your Form MMS—
124, Application for Permit to Modify,
and must be approved by the District
Manager.

(e) You must test the coiled tubing
connector to a low pressure of 200 to
300 psi, followed by a high pressure test
to the rated working pressure of the
connector or the expected surface
pressure, whichever is less. You must
successfully pressure test the dual check
valves to the rated working pressure of
the connector, the rated working
pressure of the dual check valve,
expected surface pressure, or the
collapse pressure of the coiled tubing,
whichever is less.

(f) You must record test pressures
during BOP and coiled tubing tests on
a pressure chart, or with a digital
recorder, unless otherwise approved by
the District Manager. The test interval
for each BOP system component must
be 5 minutes, except for coiled tubing
operations, which must include a 10
minute high-pressure test for the coiled
tubing string. Your representative at the
facility must certify that the charts are
correct.

* * * * *

[FR Doc. 06—-2101 Filed 3—6-06; 8:45 am]
BILLING CODE 4310-MR-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 216

[Docket No. 050630175-6039—02; I.D.
010305B]

RIN 0648—-AS98

Taking and Importing Marine
Mammals; Taking Marine Mammals
Incidental to Construction and
Operation of Offshore Oil and Gas
Facilities in the Beaufort Sea

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS, upon application from
BP Exploration (Alaska), (BP), is issuing
regulations to govern the unintentional
takings of small numbers of marine
mammals incidental to operation of an
offshore oil and gas platform at the
Northstar facility in the Beaufort Sea in
state waters. Issuance of regulations,
and Letters of Authorization (LOAs)
under these regulations, governing the
unintentional incidental takes of marine
mammals in connection with particular
activities is required by the Marine
Mammal Protection Act (MMPA) when
the Secretary of Commerce (Secretary),
after notice and opportunity for
comment, finds, as here, that such takes
will have a negligible impact on the
species and stocks of marine mammals
and will not have an unmitigable
adverse impact on the availability of
them for subsistence uses. These
regulations do not authorize BP’s oil
development activities as such
authorization is not within the
jurisdiction of the Secretary. Rather,
NMFS’ regulations together with Letters
of Authorization (LOAs) authorize the
unintentional incidental take of marine
mammals in connection with this
activity and prescribe methods of taking
and other means of effecting the least
practicable adverse impact on marine
mammal species and their habitat, and
on the availability of the species for
subsistence uses.

DATES: Effective from April 6, 2006
through April 6, 2011.

ADDRESSES: A copy of the application
containing a list of references used in
this document may be obtained by
writing to this address, by telephoning
one of the contacts listed under FOR
FURTHER INFORMATION CONTACT, or at:
http://www.nmfs.noaa.gov/pr/permits/
incidental . htm

Documents cited in this final rule may
also be viewed, by appointment, during
regular business hours at this address.

Comments regarding the burden-hour
estimate or any other aspect of the
collection of information requirement
contained in this proposed rule should
be sent to NMFS via the means stated
above, and to the Office of Information
and Regulatory Affairs, Office of
Management and Budget (OMB),
Attention: NOAA Desk Officer,
Washington, DC 20503,

David _Rostker@eap.omb.gov.

FOR FURTHER INFORMATION CONTACT:
Kenneth R. Hollingshead, NMFS, 301—
713-2055, ext 128 or Brad Smith,
NMFS, (907) 271-5006.
SUPPLEMENTARY INFORMATION:

Background

Section 101(a)(5)(A) of the Marine
Mammal Protection Act (16 U.S.C. 1361
et seq.)(MMPA) directs the Secretary of
Commerce (Secretary) to allow, upon
request, the incidental, but not
intentional taking of small numbers of
marine mammals by U.S. citizens who
engage in a specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made and regulations are issued.

An authorization may be granted for
periods of 5 years or less if the Secretary
finds that the total taking will have a
negligible impact on the species or
stock(s), will not have an unmitigable
adverse impact on the availability of the
species or stock(s) for subsistence uses,
and regulations are prescribed setting
forth the permissible methods of taking
and other means of effecting the least
practicable adverse impact and the
requirements pertaining to the
monitoring and reporting of such taking.

NMEF'S has defined “negligible
impact” in 50 CFR 216.103 as “an
impact resulting from the specified
activity that cannot be reasonably
expected to, and is not reasonably likely
to, adversely affect the species or stock
through effects on annual rates of
recruitment or survival.” Except for
certain categories of activities not
pertinent here, the MMPA defines
“harassment” as any act of pursuit,
torment, or annoyance which

(i) has the potential to injure a marine
mammal or marine mammal stock in the wild
[Level A harassment]; or (ii) has the potential
to disturb a marine mammal or marine
mammal stock in the wild by causing
disruption of behavioral patterns, including,
but not limited to, migration, breathing,
nursing, breeding, feeding, or sheltering
[Level B harassment].

In 1999, BP petitioned NMF'S to issue
regulations governing the taking of
small numbers of whales and seals
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incidental to oil and gas development
and operations in arctic waters of the
United States. That petition was
submitted pursuant to section
101(a)(5)(A) of the MMPA. Regulations
were promulgated by NMFS on 25 May
2000 (65 FR 34014). These regulations
authorize the issuance of annual LOAs
for the incidental, but not intentional,
taking of small numbers of six species
of marine mammals in the event that
such taking occurred during
construction and operation of an oil and
gas facility in the Beaufort Sea offshore
from Alaska. The six species are the
ringed seal (Phoca hispida), bearded
seal (Erignathus barbatus), spotted seal
(Phoca largha), bowhead whale
(Balaena mysticetus), gray whale
(Eschrichtius robustus), and beluga
whale (Delphinapterus leucas). To date,
LOAs have been issued on September
18, 2000 (65 FR 58265, September 28,
2000), December 14, 2001 (66 FR 65923,
December 21, 2001), December 9, 2002
(67 FR 77750, December 19, 2002),
December 4, 2003 (68 FR 68874,
December 10, 2003) and December 6,
2004 (69 FR 71780, December 10, 2004).
The last LOA expired on May 25, 2005,
when the regulations expired.

On August 30, 2004, BP requested
authorization to take small numbers of
marine mammals incidental to
operation of an offshore oil and gas
platform at the Northstar facility in the
Beaufort Sea in state waters. Because the
previous regulations have expired, this
will require new regulations to be
promulgated. Although injury or
mortality is unlikely during routine oil
production activities, BP requests that
the LOA authorize a small number of
incidental, non-intentional, injurious or
lethal takes of ringed seals in the
unlikely event that they might occur. A
copy of this application can be found at:
http://www.nmfs.noaa.gov/pr/permits/
incidental.htm

Description of the Activity

BP is currently producing oil from an
offshore oil and gas facility in the
Northstar Unit. This development is the
first in the Beaufort Sea that makes use
of a subsea pipeline to transport oil to
shore and then into the Trans-Alaska
Pipeline System. The Northstar facility
was built in State of Alaska waters
approximately 6 statute miles (9.6 km)
north of Point Storkersen and slightly
less than 3 nautical miles (nm; 5.5 km)
from the closest barrier island. It is
located adjacent to Prudhoe Bay, and is
approximately 54 mi (87 km) northeast
of Nuigsut, an Inupiat community. The
main facilities associated with Northstar
include a gravel island work surface for
drilling and oil production facilities,

and two pipelines connecting the island
to the existing infrastructure at Prudhoe
Bay. One pipeline transports crude oil
to shore, and the second imports gas
from Prudhoe Bay for gas injection and
power generation at Northstar.
Permanent living quarters and
supporting oil production facilities are
also located on the island. The
construction of Northstar began in early
2000, and continued through 2001. Well
drilling began on December 14, 2000
and oil production commenced on
October 31, 2001. The well-drilling
program ended in May, 2004 and the
drill rig either will be demobilized by
barge or kept on the island for potential
future well-workover or other drilling
activities (BP, 2005). Although future
drilling is not specifically planned,
additional wells or well work-over may
be required at some time in the future.
Oil production will continue beyond the
5—year period of the requested
authorization. A more detailed
description of past, present and future
activities at Northstar can be found in
BP’s application and in Williams and
Rodrigues (2004). Both documents can
be found on the NMFS web-site (see
ADDRESSES).

Comments and Responses

On September 23, 2004 (69 FR 56995),
NMFS published a notice of receipt of
BP’s application for an incidental take
authorization and requested comments,
information and suggestions concerning
the request and the structure and
content of regulations to govern the
take. During the 30-day public
comment period, NMFS received
comments from several organizations.
NMFS responded to those comments on
July 25, 2005 (70 FR 42420) in
conjunction with issuance of proposed
rulemaking on this action. During the
30—day public comment period on the
proposed rule, NMFS received
comments from BP, the Marine Mammal
Commission (Commission), the
Minerals Management Service (MMS),
the Alaska Eskimo Whaling Commission
(AEWQ), the Trustees for Alaska
(Trustees, on behalf of themselves, the
Sierra Club and the Northern Alaska
Environmental Center), and one citizen.
BP comments are not addressed in this
section but are noted elsewhere in this
document and referenced as BP (2005).
The AEWC notes its appreciation for the
work that BP has put into its
application, that NMFS has put into the
preparation of the draft 5—year
regulations and looks forward to
continuing its cooperative relationship
with both BP and NMFS.

In that regard, NMFS notes that, in
accordance with its regulations (50 CFR

216.107(a)(3)), it convenes a scientific
peer-review meeting annually to
discuss, in addition to other MMPA
authorizations, the results of the
Northstar monitoring program and
suggested improvements to that
program. The 2005 peer-review meeting
was held on May 10-12, 2005 in
Anchorage, AK and included discussion
on the Alaska North Slope Borough’s
(NSB) Science Advisory Committee
(SAC) review of the comprehensive
report on monitoring conducted at
Northstar under the previous
regulations (Richardson and Williams
[eds], 2004), and the current BP
application and monitoring plan, as
discussed later in this document.

MMPA Concerns

Comment 1: The AEWC requested
clarification of NMFS using the term
“Northstar Oil and Gas Development”
in 50 CFR 216.200(a)(1). While the
specified geographic region would
appear to be “state and/or Federal
waters of the Beaufort Sea,” the phrase
“specified in paragraph (a) of this
section” would seem to indicate a
localized area around Northstar.

Response: The regulations were
designed to include all oil and gas
development (but not oil exploration)
activities within the U.S. Beaufort Sea.
The “specified geographic region”
designation required by section
101(a)(5)(A) of the MMPA is “‘state and/
or Federal waters of the Beaufort Sea.”
The applicant that is taking marine
mammals in this case is the Northstar
Oil and Gas Development project within
that region.

Comment 2: The Trustees state that
the Secretary must consider all past,
present, and future activities that may
affect a marine mammal species or stock
to determine whether proposed
operations have a “negligible impact on
such species and stock.” The Trustees
state that NMFS has not evaluated all
activities that have occurred and may
occur in the Beaufort Sea during the
effective term of potential regulations
that will add considerable noise
disturbance and oil spill risks, including
additional seismic exploration and
drilling activities, barge traffic,
hovercraft traffic, helicopter noise, and
other aircraft traffic and noise. Past
noise disturbances (including seismic or
other geological or geophysical surveys
related to a potential “over-the-top”
offshore pipeline route) that occurred
during the fall bowhead whale
migratory season have not been
adequately assessed. In the future,
seismic surveys may be proposed
related to lands in upcoming lease sales
in state and Federal offshore waters and
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for additional pipeline routes. NMFS
must assess the cumulative effects of
these disturbances. Similarly, the AEWC
states that NMFS must review
cumulative effects in its review of
Incidental Take applications if the
Secretary is to continue to fulfill the
statutory requirements of the MMPA.

Response: MMPA section 101(a)(5)(A)
requires the Secretary to issue an
incidental take authorization for a
specified activity, provided the requisite
findings (including negligible impact)
are made. There is nothing in the plain
language of the provision or in NMFS’
implementing regulations that requires a
cumulative effects analysis in
connection with issuing an incidental
take authorization. We also note the
legislative history on this section of the
MMPA makes no mention of cumulative
effects analyses. To the extent required
under the National Environmental
Policy Act (NEPA), NMFS considers
cumulative impacts when it prepares
environmental analyses for marine
mammal incidental take applications
(see 40 CFR 1508.25(c) and 1508.7).
However, while the MMPA does not
require an analysis of the impacts from
non-related activities, such as seismic,
the potential for cumulative impacts by
offshore o0il development and seismic
activity on the subsistence lifestyle of
the North Slope residents remains a
concern and is being addressed, as
appropriate, under NEPA.

For most activities mentioned in the
Trustees’ comment, discussion was
provided in the supporting Final
Environmental Impact Statement (FEIS)
(Corps, 1999) for Northstar. Where the
Corps’ FEIS did not address a certain
activity and an additional NEPA
analysis is warranted, NMFS prepares
such documentation. For example,
NMFS prepared an Environmental
Assessment (EA) for additional seismic
surveys in the Beaufort Sea (see 65 FR
21720, April 24, 2000); the National
Science Foundation prepared and
released for public comment an EA for
scientific seismic activities in the Arctic
Ocean (see 70 FR 47792, August 15,
2005 wherein NMFS issued a Finding of
No Significant Impact); and MMS is
currently preparing a Programmatic EA
for multiple seismic surveys in the
Beaufort and Chukchi seas in 2006. In
compliance with the NEPA, these EAs
all address cumulative impacts. For the
“over-the-top”” pipeline survey, that
survey was conducted in 2001 under an
Incidental Harassment Authorization
(IHA) (see 66 FR 42515, August 13,
2001). An analysis conducted under
NEPA by NMFS concluded that the
activity was Categorically Excluded
since it was the only seismic activity

being conducted in the Beaufort Sea that
year, that noise-related impacts were
adequately addressed in the 2000 EA,
and the 2001 survey would have lower
impacts on the environment than those
previously addressed activities. Future
over-the-top surveys remain speculative
at this time and do not need to be
addressed further. Although impacts
from use of a hovercraft, a recent
additional mode of transportation at
Northstar, have not been specifically
analyzed, it replaced other forms of
transportation (that were analyzed) that
have a greater potential impact on the
marine environment.

Marine Mammal Concerns

Comment 3: The AEWC appreciates
NMFS’ clarification that the Alaskan
Beaufort Sea is both migratory and
feeding habitat. The AEWC would
appreciate a formal acknowledgment, or
similar statement, of this finding in the
preamble to the final rule.

Response: As mentioned in response
to comment (RTC) 3 in the proposed
rule, Lowry and Sheffield (2002) in
Richardson and Thomson [ed]. (2002)
concluded that coastal waters of the
Alaskan Beaufort Sea should be
considered as part of the bowheads’
normal summer-fall feeding range. They
reported that of the 29 bowheads
harvested at Kaktovik (east of the
Northstar facility) between 1986 and
2000 and analyzed for stomach
contents, at least 83 percent had been
feeding prior to death. Of the 90
bowheads analyzed that had been
harvested near Barrow (west of the
Northstar facility) during the fall hunt,
at least 75 percent had been feeding
prior to death. Wursig et al. (2002) (in
Richardson and Thomson (2002)) found
that bowheads in the eastern Beaufort
Sea between Flaxman Island (146° W
lat.) and Herschel (139° W lat.) Island
that feeding was the most common
activity in September/early October in
most years studied (34 percent overall),
followed by traveling (31 percent),
socializing (18 percent) and other
activities (4 percent). Overall however,
the importance of the eastern Beaufort
Sea area for late-summer feeding by
bowheads varied considerably from year
to year. The estimated proportion of
time spent feeding during late summer
and autumn ranged from 9 to 66 percent
in different years (Lowry and Sheffield,
2002). Overall, Richardson and
Thomson (2002) indicate that bowheads
spent too little time in the eastern
Beaufort study area for only a short
period in late summer/fall, averaging
about 4 days. That, they state, is too
little time to allow the average bowhead
to consume more than a small fraction

of its annual dietary intake. Assuming
that the same results would be valid for
the central Beaufort Sea where Northstar
is located, NMFS concludes that
bowhead whales will feed
opportunistically during the fall
migration but that no areas of
concentrated feeding occur on a multi-
year basis within or near the planned
area of operations.

Marine Mammal Impact Concerns

Comment 4: The Trustees state that
NMFS must evaluate the impacts of the
“mystery”’ noise source associated with
Northstar production.

Response: The unknown noise source
that occurred only during 2003 was
evaluated in Richardson and Williams
[eds] (2004). That document is part of
NMFS’ Administrative Record on this
action. Additional information can be
found in RTC 8 in the proposed rule (70
FR 42520, July 25, 2005).

Comment 5: The Trustees state that
MMS plans to renew its permitting of
the Liberty offshore oil and gas facility.
Accordingly, the cumulative effects of
Northstar and Liberty facilities during
the effective term of the potential
regulations must be evaluated.

Response: BP is considering its
options which could lead to developing
the Liberty prospect in the Beaufort Sea
as a satellite supported by either the
existing Endicott or Badami operations.
Development of Liberty was first
proposed in 1998 as a stand-alone
drilling and production facility (see
MMS, 2003. Final EIS for the Liberty
Development and Production Plan). It
was put on hold in 2002 pending further
review of project design and economics.
A decision has not been made to
proceed with developing Liberty, but BP
is examining the feasibility of designing
and permitting Liberty as a satellite field
(BP, 2005).

Both the Northstar and Liberty Final
EISs analyzed cumulative effects from
oil production. These two documents
are part of NMFS’ Administrative
Record on this action.

Comment 6: The Trustees state that,
in order for the Secretary to determine
that the activity will have a negligible
impact on marine mammal species and
stocks, the Secretary must consider
changes in the regulatory regime
governing proposed operations. The
Secretary must also use the best
scientific information available. In that
regard, the Trustees state that NMFS
must consider changes to the State of
Alaska oil discharge prevention and
contingency plan regulations that have
eliminated certain requirements and
will thus increase the duration and
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amount of discharge in the event of an
accidental spill.

Response: On December 21, 2001 (66
FR 65923), NMFS published a notice of
issuance of an LOA to BP for oil
production activities at Northstar. This
document contained an evaluation of
the potential for an oil spill to occur at
Northstar and for that oil spill to affect
bowhead whales and other marine
mammals. Based on the information
contained in the Northstar FEIS (Corps,
1999), NMFS concluded, at that time,
that the potential for an oil spill to occur
and affect marine mammals was low. As
a result, NMFS determined that the
findings of negligible impact on marine
mammals from the Northstar facility
that was made in the final rule (65 FR
34014, May 25, 2000) were appropriate.
NMEFS also determined that its finding
of no unmitigable adverse impact on
bowhead availability for subsistence
hunting was appropriate. No
information has been provided to, or
found by, NMFS to indicate that the
earlier decision was not correct and
needed reevaluation. The fact that the
State of Alaska modified its statutes to
define oil discharge plans and relevant
regulations is not relevant for the
determinations needed to be made by
NMEFS for this action since well drilling
at Northstar has been completed and BP
has incorporated the best available
technology at Northstar to virtually
eliminate the potential for a significant
oil spill to occur. This finding is
supported by BP documenting and
reporting activities at Northstar.

Subsistence Concerns

Comment 7: The AEWC notes that the
Open Water Season Conflict Avoidance
Agreement is entered among the
operator, the AEWC, and local Whaling
Captains’ Associations. The North Slope
Borough is not a party.

Response: NMFS has updated this
document accordingly.

Monitoring Concerns

Comment 8: The Commission
recommends that NMFS consult with
the applicant, the MMS, and other
industry and government entities, as
appropriate, to develop a collaborative
long-term Arctic monitoring program.

Response: Under section 101(a)(5)(A)
of the MMPA, NMFS must prescribe a
monitoring program that the applicant
must implement to provide information
on marine mammal takings. Swartz and
Hofman (1991) note that a monitoring
program should also be designed to
support (or refute) the finding that the
total taking by the activity is not having
more than a negligible impact on
affected species and stocks of marine

mammals, during the period of the
rulemaking. This 6—year monitoring
program is described in detail in
Richardson and Williams [eds] (2004).
The results from this study help NMFS
ensure that the activity’s impacts on
marine mammal species or stocks are, in
fact, negligible and are not having an
unmitigable adverse impact on their
availability for subsistence uses. That
report has been reviewed by the SAC. Its
findings are discussed later in this
document.

In addition to monitoring required of
BP, it should be recognized that
research and monitoring of Beaufort Sea
marine mammals are also conducted by
government agencies, or through
government agency funding. This
includes, for example, MMS’ aerial
bowhead whale surveys, an annual
population assessment survey for
bowhead whales, a study on
contaminant levels in bowhead whale
tissue, and a bowhead whale health
assessment study. These latter three
studies are funded by or through NMFS.
Information on these projects has been
provided in the past to the Commission
by NMFS. Based on this multi-faceted
monitoring program, NMFS has
determined that the current and
proposed monitoring programs for both
open-water and wintertime are adequate
to identify impacts on marine mammals,
both singly from the project and
cumulatively throughout the industry.

Comment 9: The Commission is
“concerned about the likely effects of
climate change on sea ice in the Arctic
and their corresponding effects, by
themselves and in conjunction with
activities such as the Northstar project,
on ringed seals and polar bears and
availability to Alaska Natives who
depend upon them for subsistence.”
The Commission recommends that the
potential effects of climate change be
factored, as appropriate and practical,
into long-term monitoring and
mitigation programs.

Response: NMFS does not believe that
the issuance of LOAs to BP for the
incidental taking (by harassment) of
marine mammals over the next 5 years
is the appropriate venue for the study of
long-term climate change. NMFS
understands that studies on Arctic
climate change impacts are being
proposed by other federal science
agencies.

It should be noted that Northstar and
related monitoring includes the
collection of data and information on
ringed seal and bowhead whale
distribution and abundance. Correlation
of that information with information on
yearly shore-fast ice distribution and

thickness provides some information on
short-term climate effects.

Comment 10: The AEWC requests
NMFS clarify that the Richardson and
Williams [eds], 2004 monitoring study
on which NMFS relies for its findings is
under revision; therefore, NMFS should
specify that its findings are provisional
pending the results of the reanalysis.
While NMFS notes the SAC report in
the preamble to the proposed rule,
NMFS does not address the SAC’s
analysis and recommendations. The
final rule should recognize the SAC’s
recommendation for re-analysis and the
Open-Water Meeting participants’
agreement to those recommendations.
Meeting participants also agreed that BP
would reduce its survey effort for 2005
so that it could devote resources to the
recommended re-analysis.

Response: The SAC reviewed
Richardson and Williams [eds] (2004)
between March 7 and 9, 2005. That
review was released by the NSB in
April, 2005 and is part of NMFS’
Administrative Record for this action.
The SAC’s opinion, that the conclusions
in the Richardson and Williams [eds]
report are generally supported by the
data presented, is influenced in large
part by the general findings that: (1) the
impacts from Northstar have likely been
minimal, and (2) the production noise
from the island is relatively low. The
sound measurement data suggest that
noise from the island is relatively low,
and it appears that the loudest sources
are vessel noise, which is apparently
most responsible for the observed
effects. Concerns were raised by the
SAC mostly in regard to data analysis.
BP is currently revising the 2004
monitoring report and will submit its
final report shortly.

Comment 11: As the AEWC notes, the
SAC report states that the assumption
that bowhead call rates are not
influenced by industrial sounds is not
supported. Changes in calling behavior
can be an indicator of disturbance,
whether or not displacement occurs,
and can provide important information
on potential impacts to subsistence
hunting. From the Northstar
perspective, this point is especially
important in the cumulative effects
context.

Response: NMFS agrees. The SAC
noted that calling behavior within the
analysis area was not analyzed. The
SAC recommended that calling behavior
be analyzed as extensively as possible
from the data that has been collected.

Comment 12: The AEWC notes that
Northstar could contribute cumulatively
to push the bowhead migration offshore.
In that regard, the AEWC, based on the
SAC’s recommendations and
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deliberations during recent Open Water
(Peer-Review) Meetings, is under the
impression that BP intends to evaluate
noise and bowhead behavior to the east
and west of Northstar. This information
is essential for an understanding of the
initiation and duration of a response. It
is also essential to NMFS and other
permitting agencies when considering
the timing and location of future
proposed activities in the vicinity of
Northstar (as pointed out by the Corps
in the Northstar EIS). The AEWC noted
that NMFS should note the need to
analyze Northstar data for impacts on
bowhead calling behavior.

Response: The SAC believes it is
essential to continue monitoring noise
450 m north of Northstar each year
during the autumn bowhead migration,
using one or more DASARs (Directional
Autonomous Seafloor Acoustic
Recorder) or other device, providing
data in near real-time, if possible.
Regardless of the outcome of the
reanalysis of previously collected data
at Northstar, the SAC recommends that
a full acoustical array data collection
and analysis (as in 2001 - 2004) should
be conducted once every 4 years, with
limited monitoring in interim years.
This full array may or may not provide
the same spatio-temporal coverage as
previous years but should be of
comparable scope, if not greater.
Alternative DASAR arrays might extend
further north or cover more east-west
range. This recommendation was
accepted by the participants at the
Beaufort Sea Open Water Peer Review
Meeting that was held in Anchorage, AK
on May 10-12, 2005.

Comment 13: The AEWC objects to
NMEFS statements that, because the fall
subsistence hunts have been successful
in recent years, this demonstrates that
there is no impact to the bowhead
subsistence hunt from operations at
Northstar. The AEWC notes that there
have been many years in which the fall
bowhead whale migration has been
subject to disturbance, in some cases,
substantial. The whaling captains have
still succeeded in taking whales because
they have looked for ways to hunt in
spite of adverse impacts, by using larger
boats and GPS locators. This increases
risks and dollar cost for the subsistence
hunt.

Response: When promulgating
incidental take regulations and issuing
LOAs for the Northstar oil production
facility, NMFS must determine that the
activity is not having an unmitigable
adverse impact on subsistence uses of
marine mammals. Unmitigable adverse
impact means an impact resulting from
the specified activity: (1) that is likely
to reduce the availability of the species

to a level insufficient for a harvest to
meet subsistence needs by: (i) causing
the marine mammals to abandon or
avoid hunting areas; (ii) directly
displacing subsistence users; or (iii)
placing physical barriers between the
marine mammals and the subsistence
hunters; and (2) that cannot be
sufficiently mitigated by other measures
to increase the availability of marine
mammals to allow subsistence needs to
be met (50 CFR 216.103). For the
Northstar facility, a Conflict Avoidance
Agreement (CAA) has been negotiated
between BP, the AEWC, and the local
Whaling Captains’ Associations in past
years. A signed CAA indicates to NMFS
that, while there might be impacts to the
subsistence hunt by Northstar, they do
not rise to the level of having
unmitigable adverse impacts.

Comment 14: The AEWC noted that in
the late summer and fall of 2003, tug
and barge operations hauled equipment
from Camp Lonely to West Dock for two
months prior to the bowhead
subsistence hunt at Barrow and then
during the hunt into October. Bowheads
harvested in early September near Cross
Island by Nuigsut hunters were taken
relatively near the island within normal
hunting distances. However, whales
harvested one month later by Barrow
hunters--west of both Northstar and the
tug and barge operations--appeared to be
farther offshore than normal. Based on
the fall 2003 observations, it appears
that the migration could have been
deflected somewhere west of Cross
Island and could have remained farther
offshore than normal past Pt. Barrow. As
a result, NMFS must take account of the
possibility that seemingly “small”
disturbances, when spread across the
bowhead migration route, can lead to a
deflection or other disturbance of the
bowhead migration.

Response: This information is more
relevant to the 2005 tug-and-barge IHA
(see 70 FR 47809, August 15, 2005).
This activity was not associated with
the Northstar facility. For this same
activity in 2005, the AEWC signed a
CAA with the activity sponsors that
indicated this barging would not have
an unmitigable adverse impact on the
availability of bowheads for subsistence
hunting. Implementation of a mitigation
measure ceasing barging operations by
August 15th and not resuming until
later in the fall was determined by
NMFS to be an appropriate mitigation
measure. In regard to the 2003 barging
activity, NMFS did not issue an IHA for
this activity and, therefore, does not
have any record of timing of the transits
and potential impacts that could be
assessed by marine mammal monitors.
Whether this activity impacted the fall

Barrow hunt or whether other factors
(such as storms) played a role is unclear.
Without empirical data on distribution
of whales during the bowhead hunt, and
locations of the harvest, cause-and-effect
relationships remain speculative.

Mitigation Concerns

Comment 15: The AEWC recommends
that NMFS clarify that the 180-dB
monitoring will be required at any time
of the year during which activities
emitting these sound levels are
proposed.

Response: If an activity at Northstar
produces sound pressure levels (SPLs)
at a level such that SPLs equal to or
greater than 180 dB re 1 microPa (rms)
extend beyond the island, BP is required
to monitor the potential impacts from
that activity during any time of the year.
However, during the winter, when no
cetaceans are in the vicinity of
Northstar, monitoring would take place
for any activity with an SPL extending
beyond the island perimeter at a level of
190 dB or above, the Level A criterion
for pinnipeds.

Comment 16: The AEWC notes that
even with a safety zone shut-down
corresponding to 180 dB, bowhead
whales will not be available to
subsistence hunters at distances quite
far beyond that noise level. Therefore,
reference to mitigation of impacts on
subsistence by monitoring a safety zone
for preventing Level A harassment is
inappropriate and misleading.

Response: NMFS agrees. BP designed,
and NMFS approved, Northstar
mitigation measures to: (1) prevent, or
mitigate to the greatest extend
practicable, hearing impairment or
hearing injury to marine mammals; and
(2) to ensure that Northstar activities are
not having an unmitigable adverse
impact on the subsistence harvests of
marine mammals. The first goal is
accomplished through monitoring safety
zones to prevent injury, while the
second is implemented through a
prohibition on conducting, to the
maximum extent practicable, activities
that will result in SPLs exceeding 180
dB beyond the confines of the Northstar
facility.

Description of Marine Mammals
Affected by the Activity

The following six species of seals and
cetaceans can be expected to occur in
the region of proposed activity and be
affected by the Northstar facility: ringed,
spotted and bearded seals, and
bowhead, gray and beluga whales.
General information on these species
can be found in the NMFS Stock
Assessment Report. The Alaska
document is available at: http://



Federal Register/Vol. 71, No. 44/Tuesday, March 7, 2006 /Rules and Regulations

11319

www.nmfs.noaa.gov/pr/readingrm/
MMSARS/sar2003akfinal. pdf More
detailed information on these six
species can be found in BP’s application
which is available at: http://
www.nmfs.noaa.gov/prot _res/PR2/
Small Take/

smalltake info.htm#applications.

In addition to these six species for
which an incidental take authorization
is sought, other species that may occur
rarely in the Alaskan Beaufort Sea
include the harbor porpoise (Phocoena
phocoena), killer whale (Orcinus orca),
narwhal (Monodon monoceros), and
hooded seal (Cystophora cristata).
Because of the rarity of these species in
the Beaufort Sea, BP and NMFS do not
expect individuals of these species to be
exposed to, or affected by, any activities
associated with the planned Northstar
activities. As a result, BP has not
requested these species be included
under its incidental take authorization.
Two other marine mammal species
found in this area, the Pacific walrus
(Odobenus rosmarus) and polar bear
(Ursus maritimus), are managed by the
U.S. Fish and Wildlife Service
(USFWS). Potential incidental takes of
those two species will be the subject of
a separate MMPA Incidental Take
application by BP from the USFWS.

Potential Effects on Marine Mammals

The potential impacts of the offshore
oil development at Northstar on marine
mammals involve both acoustic and
non-acoustic effects. Potential non-
acoustic effects could result from the
physical presence of personnel,
structures and equipment. The visual
presence of facilities, support vessels,
and personnel, and the unlikely
occurrence of an oil spill, are potential
sources of non-acoustic effects. There is
a small chance that a seal pup might be
injured or killed by on-ice construction
or transportation activities.

Acoustic effects involve sounds
produced by activities such as power
generation and oil production on
Northstar Island, heavy equipment
operations on ice, impact hammering,
drilling, and camp operations. Some of
these sounds were more prevalent
during the construction and drilling
periods, and sound levels emanating
from Northstar are expected to be lower
during the ongoing production period.
During average ambient conditions,
some Northstar-related activities are
expected to be audible to marine
mammals at distances up to 10 km (5.4
nm) away. However, because of the poor
transmission of airborne sounds from
the Northstar facility into the water, and
their low effective source levels, sounds
from production operations are not

expected to disturb marine mammals at
distances beyond a few kilometers from
the Northstar development.

Responses by pinnipeds to noise are
highly variable. Responses observed to
date by ringed seals during the ice-
covered season are limited to short-term
behavioral changes in close proximity to
activities at Northstar. During the open-
water season responses by ringed seals
are expected to be even less than during
the ice-covered season. A major oil spill
is unlikely (please see RTCs 2 and 3 in
66 FR 65923 (December 21, 2001)) for a
discussion on potential for an oil spill
to affect marine mammals in the
Beaufort Sea), but the impact of an oil
spill on seals could be lethal to some
heavily oiled pups or adults. In the
unlikely event of a major spill, the
overall impacts to seal populations
would be minimal due to the small
fraction of those that would be exposed
to recently spilled oil and seriously
affected.

Responses to Northstar activities by
migrating and feeding bowhead whales
and beluga whales will be short-term
and limited in scope due to the typically
small proportion of whales that will
migrate near Northstar and the relatively
low levels of underwater sounds
propagating seaward from the island at
most times. Limited deflection effects
may occur when vessels are operating
for prolonged periods near Northstar.
An oil spill is unlikely and it is even
less likely to disperse into the main
migration corridor for either whale
species. The effects of oiling on
bowhead and beluga whales are
unknown, but could include fouling of
baleen and irritation of the eyes, skin,
and respiratory tract (if heavily oiled).

Impacts to marine mammal food
resources or habitat are not expected
from any of the continued drilling or
operational activities at Northstar.

Potential Impacts on Subsistence Use of
Marine Mammals

Inupiat hunters emphasize that all
marine mammals are sensitive to noise,
and, therefore, they make as little
extraneous noise as possible when
hunting. Bowhead whales often show
avoidance or other behavioral reactions
to strong underwater noise from
industrial activities, but often tolerate
the weaker noise received when the
same activities are occurring farther
away. Various studies have provided
information about these sound levels
and distances (Richardson and Malme,
1993; Richardson et al., 1995a,b; Miller
et al., 1999). However, scientific studies
done to date have limitations, as
discussed in part by Moore and Clarke
(1992) and in MMS (1997). Inupiat

whalers believe that some migrating
bowheads are diverted by noises at
greater distances than have been
demonstrated by scientific studies (e.g.,
Rexford, 1996; MMS, 1997). The
whalers have also mentioned that
bowheads sometimes seem more skittish
and more difficult to approach when
industrial activities are underway in the
area. There is also concern about the
persistence of any deflection of the
bowhead migration, and the possibility
that sustained deflection might
influence subsistence hunting success
farther “downstream’ during the fall
migration.

Underwater sounds associated with
drilling and production operations have
lower source levels than do the seismic
pulses and drillship sounds that have
been the main concern of the Inupiat
hunters. Sounds from vessels
supporting activities at Northstar will
attenuate below ambient noise levels at
smaller distances than do seismic or
drillship sounds. Thus, reaction/
deflection distances for bowhead whales
approaching Northstar are expected to
be considerably shorter than those for
whales approaching seismic vessels or
drillships (BP, 1999).

Recently, there has been concern
among Inupiat hunters that barges and
other vessels operating within or near
the bowhead migration/feeding corridor
may deflect whales for an extended
period (J.C. George, NSB-DWM, pers.
comm to Michael Williams). It has been
suggested that, if the headings of
migrating bowheads are altered through
avoidance of vessels, the whales may
subsequently maintain the “affected”
heading well past the direct zone of
influence of the vessel. This might
result in progressively increasing
deflection as the whale progresses west.
However, crew boats and barges
supporting Northstar remain well
inshore of the main migration corridor.
As aresult, BP believes, and NMFS
agrees, that this type of effect is unlikely
to occur in response to these types of
Northstar-related vessel traffic.

Potential effects on subsistence could
result from direct actions of oil
development upon the biological
resources or from associated changes in
human behavior. For example, the
perception that marine mammals might
be contaminated or ““tainted”’ by an oil
spill could affect subsistence patterns
whether or not many mammals are
actually contaminated. The BP
application discusses both aspects in
greater detail.

A CAA/Plan of Cooperation (CAA/
Plan) has been negotiated between BP,
the AEWGC, and the local Whaling
Captains’ Associations in past years,



11320

Federal Register/Vol.

71, No. 44/Tuesday, March 7, 2006/Rules and Regulations

and discussions regarding future
agreements are on-going. A new Plan
will address concerns relating to the
subsistence harvest of marine mammals
in the region surrounding Northstar.
Mitigation

Mitigation by BP includes avoidance
of seal lairs by 100 m (328 ft) if new
activities occur on the floating sea ice
after 20 March. In addition, BP will
mitigate potential acoustic effects that
might occur due to exposure of whales
or seals to strong pulsed sounds. If BP
needs to conduct an activity capable of
producing underwater sound with
levels 2180 or 2190 dB re 1 puPa (rms)
at locations where whales or seals
respectively could be exposed, BP will
monitor safety zones corresponding to
those levels. Activities producing
underwater sound levels 2180 or 2190
dB re 1 uPa (rms) would be temporarily
shut down if whales and seals,
respectively, occur within the relevant
radii. The purposes of this mitigation
measure is to minimize potentially
harmful impacts to marine mammals
and their habitat. In addition, BP will
prohibit, to the maximum extent
practicable, activities that will result in
SPLs exceeding 180 dB beyond the
confines of the Northstar facility during
the bowhead subsistence hunt, in order
to ensure the availability of marine
mammals for subsistence purposes.

Monitoring

The monitoring required of BP
includes some research components to
be implemented annually and others to
be implemented on a contingency basis.
Basking and swimming ringed seals will
be counted annually by Northstar
personnel in a systematic fashion to
document the long-term stability of
ringed seal abundance and habitat use
near Northstar. BP will monitor the
bowhead migration in 2005 and
subsequent years using two DASARs to
record near-island sounds and two to
record whale calls. If BP needs to
conduct an activity capable of
producing underwater sound with
levels 2180 or 2190 dB re 1 microPa
(rms) at locations where whales or seals
could be exposed, BP will monitor
safety zones defined by those levels.
The monitoring would be used in
estimating the numbers of marine
mammals that may potentially be
disturbed (i.e., taken by Level B
harassment), incidental to operations of
Northstar.

SAC Review

In accordance with agreements made
at NMFS’ 2004 scientific peer-review
meeting in Anchorage AK, that the

information and data analysis contained
in Richardson and Williams [eds] (2004)
should undergo a more in-depth
scientific analysis and review, in March
2005, the SAC completed its review of
this multi-year report on monitoring
conducted at Northstar. They also
reviewed this document in the context
of the current BP application and
monitoring plan. That review was
released by the NSB in April, 2005 and
was the subject of additional discussion
at NMFS’ 2005 peer-review meeting. It
is also part of NMFS’ Administrative
Record for this action. The SAC
concluded that while the effect of
Northstar on the distribution of
bowheads has not yet been determined,
the overall monitoring was carried out
well and the analysis approach was
reasonable.

However, the SAC was unable to
conclude that the effect of Northstar on
the distribution of whales has been
determined, to the extent that it could
be, until some additional analyses have
been carried out, using the data
previously collected. There are no
results that describe how the
displacement in the analysis area may
affect distribution outside the analysis
area. If the analysis is improved so as to
provide reasonable determination of
displacement within the analysis area,
the SAC concludes reasonable
predictions of future displacement can
be made in the analysis area given
measurements of future sound
propagation remain at or below current
levels.

The SAC’s opinion, that the
conclusions in the cited BP monitoring
report are generally supported by the
data presented, is influenced in large
part by the general findings that: (1) the
impacts from Northstar have likely been
minimal, and (2) the production noise
from the island is relatively low. The
sound measurement data suggest that
noise from the island is relatively low,
and it appears that the loudest sources
are vessel noise, which is apparently
most responsible for the observed
effects. The SAC’s concerns were mostly
in regard to the data analysis, such as
use of an Industrial Sound Index, that
the quantile regression analysis be rerun
using different predictors; that auto-
correlation of bowhead call distances
was not accounted for in fitting the
quantile regression. The SAC also noted
that aircraft noise was not adequately
analyzed.

The SAC noted that a key supposition
of the Northstar study was that there
was a dose-response relationship
underlying the whales’ response to the
noise from Northstar. Because of the
very low levels of steady production

noise from Northstar during the study
period, this supposition was not
demonstrated. Effects on call behavior,
a key focus of the study objectives, were
not examined in any depth. The
statistical analysis approach was
generally well conceived, but some
revisions and extensions are strongly
suggested. It should also be determined
if the statistical approach used is
appropriate, if in fact, no dose-response
relationship can be established.

On future monitoring, the SAC
believes it is essential to continue
monitoring noise 450 m (1476.4 ft) north
of Northstar each year during the
autumn bowhead migration, using one
or more DASARs or other device,
providing data in near real-time, if
possible. Regardless of the outcome of
the data reanalysis, the SAC
recommends that a full acoustical array
data collection and analysis (as in 2001
- 2004) should be conducted once every
4 years, with limited monitoring in
interim years. This full array may or
may not provide the same spatio-
temporal coverage as previous years but
should be of comparable scope, if not
greater. (Alternative arrays might extend
further north or cover more east-west
range).

Finally, the SAC recommended
placement of one nondirectional
hydrophone (plus one or more
redundant placements) at a position to
be chosen as follows: (a) the location
should be one used in 2001—4, and (b)
the location should be the one that
maximizes the proportion of the
migration recorded. This is not a high
scientific priority, but may provide
useful information.

In addition to this regular schedule,
the SAC recommends a full field study
and subsequent analysis should be
carried out immediately if analysis of
the most recent available data indicate
it to be necessary.

BP is currently revising the 2004
monitoring report and will submit its
final report shortly.

Peer-Review Meeting

On May 10, 2005, the Beaufort Sea
Open Water Peer-Review Meeting was
held in Anchorage, AK to discuss
several activities proposed for the
Beaufort Sea during 2005. One of the
actions was a review of the monitoring
plan for the upcoming 5—year period.
After presentations by BP and the SAC,
the workshop participants agreed that
BP should undertake a monitoring
program as described in the previous
section.
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Reporting

BP will submit annual monitoring
reports, with the first report to cover the
activities from January, 2006 through
October 2006 (i.e., the end of the
bowhead migration period), and
subsequent reports to cover activities
from November of one year through
October of the next year. The 2006
report would be due on March 31, 2007.
For subsequent years, the annual report
(to cover monitoring during a 12-month
November-October period) would be
submitted on 31 March of the following
year.

As detailed in the applicable LOA, an
annual report will provide summaries of
BP’s Northstar activities. These
summaries will include the following:
dates and locations of ice-road
construction, on-ice activities, vessel/
hovercraft operations, oil spills,
emergency training, and major repair or
maintenance activities thought to alter
the variability or composition of sounds
in a way that might have detectable
effects on ringed seals or bowhead
whales. The annual report will also
provide details of ringed seal and
bowhead whale monitoring, the
monitoring of Northstar sound via either
the nearshore DASAR (or the DASAR
array when that larger-scale monitoring
program takes place), estimates of the
numbers of marine mammals exposed to
project activities, descriptions of any
observed reactions, and documentation
concerning any apparent effects on
accessibility of marine mammals to
subsistence hunters.

BP will also submit a single
comprehensive report on the monitoring
results from 2006 to mid—2010 no later
than 240 days prior to expiration of the
renewed regulations, i.e., by September
2010.

If specific mitigation is required for
activities on the sea ice initiated after 20
March (requiring searches with dogs for
lairs), or during the operation of strong
sound sources (requiring visual
observations and shut-down), then a
preliminary summary of the activity,
method of monitoring, and preliminary
results will be submitted within 90 days
after the cessation of that activity. The
complete description of methods,
results and discussion will be submitted
as part of the annual report.

Any observations concerning possible
injuries, mortality, or an unusual marine
mammal mortality event will be
transmitted to NMFS within 48 hours.

Determinations

NMFS has determined that the impact
of operation of the Northstar facility in
the U.S. Beaufort Sea will result in no

more than a temporary modification in
behavior by certain species of cetaceans
and pinnipeds. During the ice-covered
season, pinnipeds close to the island
may be subject to incidental harassment
due to the localized displacement from
construction of ice roads, from
transportation activities on those roads,
and from oil production-related
activities at Northstar. As cetaceans will
not be in the area during the ice-covered
season, they will not be affected.

During the open-water season, the
principal operations-related noise
activities will be impact hammering,
helicopter traffic, vessel traffic, and
other general production activity on
Seal Island. Sounds from production
activities on the island are not expected
to be detectable more than about 5-10
km (3.1-6.2 mi) offshore of the island.
Helicopter traffic will be limited to
nearshore areas between the mainland
and the island and is unlikely to
approach or disturb whales. Barge traffic
will be located mainly inshore of the
whales and will involve vessels moving
slowly, in a straight line, and at constant
speed. Little disturbance or
displacement of whales by vessel traffic
is expected. While behavioral
modifications may be made by these
species to avoid the resultant noise, this
behavioral change is expected to have
no more than a negligible impact on the
animals.

The number of potential incidental
harassment takes will depend on the
distribution and abundance of marine
mammals (which vary annually due to
variable ice conditions and other
factors) in the area of operations.
However, because the activity is in
shallow waters inshore of the main
migration/feeding corridor for bowhead
whales and far inshore of the main
migration corridor for belugas, the
number of potential harassment takings
of these species and stocks is estimated
to be small. The results of intensive
studies and analyses to date (Williams
et al., 2004) suggest that the biological
effects of Northstar on ringed seals are
minor (resulting from short distance
displacement of breathing holes and
haul-out sites), limited to the area of
physical ice disturbance around the
island and small in number. In addition,
no take by injury or death of any marine
mammal is anticipated, and the
potential for temporary (or permanent)
hearing impairment will be avoided
through the incorporation of the
mitigation measures mentioned in this
document. No rookeries, areas of
concentrated mating or feeding, or other
areas of special significance for marine
mammals occur within or near the
planned area of operations.

Because most of the bowhead whales
are east of the Northstar area in the
Canadian Beaufort Sea until late
August/early September, activities at
Northstar are not expected to impact
subsistence hunting of bowhead whales
prior to that date. Mitigation measures
to avoid an unmitigable adverse impact
on the availability of bowhead whales
for subsistence needs are determined
annually during consultations between
BP and the bowhead subsistence users.
When appropriate, these mitigation
measures are incorporated into the
annual LOA issued to BP by NMFS.
Mitigation measures required by NMFS
include a prohibition on new drilling
into oil-bearing strata during either open
water or spring-time broken ice
conditions and limitations on aircraft
flights during the bowhead migration.
As a result of these mitigation measures
and conclusion of an annual CAA,
NMFS has determined that there will
not be an unmitigable adverse impact on
subsistence uses of bowhead whales.

Also, while production at Northstar
has some potential to influence seal
hunting activities by residents of
Nuigsut, because (1) the peak sealing
season is during the winter months, (2)
the main summer sealing is off the
Colville Delta, and (3) the zone of
influence from Northstar on seals is
fairly small, NMFS believes that
Northstar oil production will not have
an unmitigable adverse impact on the
availability of these stocks for
subsistence uses.

NMFS has determined that the
potential for an offshore oil spill
occurring is low (less than 10 percent
over 20-30 years (Corps, 1999)) and the
potential for that oil intercepting whales
or seals is even lower (about 1.2 percent
(Corps, 1999)). In addition, there will be
an oil spill response program in effect
that will be as effective as possible in
Arctic waters. Accordingly, and because
of the seasonality of bowheads, NMFS
has determined that the taking of marine
mammals incidental to operations at the
Northstar oil production facility will
have no more than a negligible impact
on them. Also, NMFS has determined
that there will not be an unmitigable
adverse impact on the availability of
marine mammals for subsistence uses.

ESA

On March 4, 1999, NMFS concluded
consultation with the Corps on
permitting the construction and
operation at the Northstar site. The
finding of that consultation was that
construction and operation at Northstar
is not likely to jeopardize the continued
existence of the bowhead whale stock.
No critical habitat has been designated
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for this species; therefore, none will be
affected. NMFS has determined that this
rulemaking action will not have effects
beyond what was analyzed in 1999 in
the Biological Opinion.

NEPA

On February 5, 1999 (64 FR 5789), the
Environmental Protection Agency noted
the availability for public review and
comment of a Final EIS prepared by the
Corps under NEPA on Beaufort Sea oil
and gas development at Northstar.
Comments on that document were
accepted by the Corps until March 8,
1999. Based upon a review of the Final
EIS, the comments received on the Draft
EIS and Final EIS, and the comments
received during the previous
rulemaking, on May 18, 2000, NMFS
adopted the Corps Final EIS and
determined that it is not necessary to
prepare supplemental NEPA
documentation (see 65 FR 34014, May
25, 2000). As no new scientific
information has been obtained since
publication of that Final EIS that would
change the analyses in that Final EIS,
additional NEPA analyses are not
warranted.

Classification

This action has been determined to be
not significant for purposes of Executive
Order 12866.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration at the
proposed rule stage, that this rule, if
adopted, would not have a significant
economic impact on a substantial
number of small entities since it would
have no effect, directly or indirectly, on
small businesses. The factual basis for
this certification is found in the
proposed rule. No comments were
received on that certification or the
economic impacts of this rule. As a
result, no final regulatory flexibility
analysis was prepared.

Notwithstanding any other provision
of law, no person is required to respond
to nor shall a person be subject to a
penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act (PRA) unless that
collection of information displays a
currently valid OMB control number.
This rule contains collection-of-
information requirements subject to the
provisions of the PRA. These
requirements have been approved by
OMB under control number 0648-0151,
and include applications for LOAs, and
reports.

The reporting burden for the
approved collections-of-information is

estimated to be approximately 80 hours
for the annual applications for an LOA,
a total of 80 hours each for the winter
monitoring program reports and a total
of 120-360 hours for the interim and
final annual open-water reports
(increasing complexity in the analysis of
multi-year monitoring programs in the
latter years of that program requires
additional time to complete). These
estimates include the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection-of-information.
Send comments regarding these burden
estimates, or any other aspect of this
data collection, including suggestions
for reducing the burden, to NMFS and
OMB (see ADDRESSES).

List of Subjects in 50 CFR Part 216

Exports, Fish, Imports, Indians,
Labeling, Marine mammals, Penalties,
Reporting and recordkeeping
requirements, Seafood, Transportation.

Dated: March 1, 2006.
James W. Balsiger,
Acting Deputy Assistant Administrator for

Regulatory Programs, National Marine
Fisheries Service.

m For reasons set forth in the preamble,
50 CFR part 216 is amended as follows:

PART 216—REGULATIONS
GOVERNING THE TAKING AND
IMPORTING OF MARINE MAMMALS

m 1. The authority citation for part 216
continues to read as follows:

Authority: 16 U.S.C. 1361 et seq.

m 2. Subpart R is added to part 216 to
read as follows:

Subpart R—Taking of Marine Mammals
Incidental to Construction and Operation of
Offshore Oil and Gas Facilities in the U.S.
Beaufort Sea

Sec.

216.200 Specified activity and specified
geographical region.

216.201 Effective dates.

216.202 Permissible methods of taking.

216.203 Prohibitions.

216.204 Mitigation.

216.205 Measures to ensure availability of
species for subsistence uses.

216.206 Requirements for monitoring and
reporting.

216.207 Applications for Letters of
Authorization.

216.208 Letters of Authorization.

216.209 Renewal of Letters of
Authorization.

216.210 Modifications to Letters of
Authorization.

Subpart R—Taking of Marine Mammals
Incidental to Construction and
Operation of Offshore Oil and Gas
Facilities in the U.S. Beaufort Sea

§216.200 Specified activity and specified
geographical region.

Regulations in this subpart apply only
to the incidental taking of those marine
mammal species specified in paragraph
(b) of this section by U.S. citizens
engaged in oil and gas development
activities in areas within state and/or
Federal waters in the U.S. Beaufort Sea
specified in paragraph (a) of this
section. The authorized activities as
specified in a Letter of Authorization
issued under §§216.106 and 216.208
include, but may not be limited to, site
construction, including ice road and
pipeline construction, vessel and
helicopter activity; and oil production
activities, including ice road
construction, and vessel and helicopter
activity, but excluding seismic
operations.

(a)(1) Northstar Oil and Gas
Development; and

(2) [Reserved]

(b) The incidental take by Level A
harassment, Level B harassment or
mortality of marine mammals under the
activity identified in this section is
limited to the following species:
bowhead whale (Balaena mysticetus),
gray whale (Eschrichtius robustus),
beluga whale (Delphinapterus leucas),
ringed seal (Phoca hispida), spotted seal
(Phoca largha) and bearded seal
(Erignathus barbatus).

§216.201

Regulations in this subpart are
effective from April 6, 2006 through
April 6, 2011.

Effective dates.

§216.202 Permissible methods of taking.

(a) Under Letters of Authorization
issued pursuant to §§216.106 and
216.208, the Holder of the Letter of
Authorization may incidentally, but not
intentionally, take marine mammals by
Level A and Level B harassment and
mortality within the area described in
§216.200(a), provided the activity is in
compliance with all terms, conditions,
and requirements of these regulations
and the appropriate Letter of
Authorization.

(b) The activities identified in
§216.200 must be conducted in a
manner that minimizes, to the greatest
extent practicable, any adverse impacts
on marine mammals, their habitat, and
on the availability of marine mammals
for subsistence uses.
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§216.203 Prohibitions.

Notwithstanding takings
contemplated in § 216.200 and
authorized by a Letter of Authorization
issued under §§216.106 and 216.208,
no person in connection with the
activities described in § 216.200 shall:

(a) Take any marine mammal not
specified in § 216.200(b);

(b) Take any marine mammal
specified in § 216.200(b) other than by
incidental, unintentional Level A or
Level B harassment or mortality;

(c) Take a marine mammal specified
in § 216.200(b) if such taking results in
more than a negligible impact on the
species or stocks of such marine
mammal; or

(d) Violate, or fail to comply with, the
terms, conditions, and requirements of
these regulations or a Letter of
Authorization issued under § 216.106.

§216.204 Mitigation.

The activity identified in § 216.200(a)
must be conducted in a manner that
minimizes, to the greatest extent
practicable, adverse impacts on marine
mammals and their habitats. When
conducting operations identified in
§216.200, the mitigation measures
contained in the Letter of Authorization
issued under §§216.106 and 216.208
must be utilized.

§216.205 Measures to ensure availability
of species for subsistence uses.

When applying for a Letter of
Authorization pursuant to § 216.207, or
a renewal of a Letter of Authorization
pursuant to § 216.209, the applicant
must submit a Plan of Cooperation that
identifies what measures have been
taken and/or will be taken to minimize
any adverse effects on the availability of
marine mammals for subsistence uses. A
plan must include the following:

(a) A statement that the applicant has
notified and met with the affected
subsistence communities to discuss
proposed activities and to resolve
potential conflicts regarding timing and
methods of operation;

(b) A description of what measures
the applicant has taken and/or will take
to ensure that oil development activities
will not interfere with subsistence
whaling or sealing;

(c) What plans the applicant has to
continue to meet with the affected
communities to notify the communities
of any changes in operation.

§216.206 Requirements for monitoring
and reporting.

(a) Holders of Letters of Authorization
issued pursuant to §§216.106 and
216.208 for activities described in
§ 216.200 are required to cooperate with

the National Marine Fisheries Service,
and any other Federal, state or local
agency monitoring the impacts of the
activity on marine mammals. Unless
specified otherwise in the Letter of
Authorization, the Holder of the Letter
of Authorization must notify the
Administrator, Alaska Region, National
Marine Fisheries Service, or his/her
designee, by letter or telephone, at least
2 weeks prior to initiating new activities
potentially involving the taking of
marine mammals.

(b) Holders of Letters of Authorization
must designate qualified on-site
individuals, approved in advance by the
National Marine Fisheries Service, to
conduct the mitigation, monitoring and
reporting activities specified in the
Letter of Authorization issued pursuant
to §216.106 and § 216.208.

(c) Holders of Letters of Authorization
must conduct all monitoring and/or
research required under the Letter of
Authorization.

(d) Unless specified otherwise in the
Letter of Authorization, the Holder of
that Letter of Authorization must submit
an annual report to the Director, Office
of Protected Resources, National Marine
Fisheries Service, no later than March
31 of the year following the conclusion
of the previous open water monitoring
season. This report must contain all
information required by the Letter of
Authorization.

(e) A final annual comprehensive
report must be submitted within the
time period specified in the governing
Letter of Authorization.

(f) A final comprehensive report on all
marine mammal monitoring and
research conducted during the period of
these regulations must be submitted to
the Director, Office of Protected
Resources, National Marine Fisheries
Service at least 240 days prior to
expiration of these regulations or 240
days after the expiration of these
regulations if renewal of the regulations
will not be requested.

§216.207 Applications for Letters of
Authorization.

(a) To incidentally take bowhead
whales and other marine mammals
pursuant to these regulations, the U.S.
citizen (see definition at § 216.103)
conducting the activity identified in
§216.200 must apply for and obtain
either an initial Letter of Authorization
in accordance with §§216.106 and
216.208, or a renewal under § 216.209.

(b) The application for an initial
Letter of Authorization must be
submitted to the National Marine
Fisheries Service at least 180 days
before the activity is scheduled to begin.

(c) Applications for initial Letters of
Authorization must include all
information items identified in
§216.104(a).

(d) NMFS will review an application
for an initial Letter of Authorization in
accordance with §216.104(b) and, if
adequate and complete, will publish a
notice of receipt of a request for
incidental taking and a proposed
amendment to §216.200(a). In
conjunction with amending
§216.200(a), the National Marine
Fisheries Service will provide for public
comment on the application for an
initial Letter of Authorization.

(e) Upon receipt of a complete
application for an initial Letter of
Authorization, and at its discretion, the
National Marine Fisheries Service may
submit the monitoring plan to members
of a peer review panel for review and/
or schedule a workshop to review the
plan. Unless specified in the Letter of
Authorization, the applicant must
submit a final monitoring plan to the
Assistant Administrator prior to the
issuance of an initial Letter of
Authorization.

§216.208 Letters of Authorization.

(a) A Letter of Authorization, unless
suspended or revoked, will be valid for
a period of time not to exceed the period
of validity of this subpart, but must be
renewed annually subject to annual
renewal conditions in §216.209.

(b) Each Letter of Authorization will
set forth:

(1) Permissible methods of incidental
taking;

(2) Means of effecting the least
practicable adverse impact on the
species, its habitat, and on the
availability of the species for
subsistence uses; and

(3) Requirements for monitoring and
reporting, including any requirements
for the independent peer-review of
proposed monitoring plans.

(c) Issuance and renewal of each
Letter of Authorization will be based on
a determination that the number of
marine mammals taken by the activity
will be small, that the total number of
marine mammals taken by the activity
as a whole will have no more than a
negligible impact on the species or stock
of affected marine mammal(s), and will
not have an unmitigable adverse impact
on the availability of species or stocks
of marine mammals for taking for
subsistence uses.

(d) Notice of issuance or denial of a
Letter of Authorization will be
published in the Federal Register
within 30 days of a determination.
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§216.209 Renewal of Letters of
Authorization.

(a) A Letter of Authorization issued
under §216.106 and § 216.208 for the
activity identified in § 216.200 will be
renewed annually upon:

(1) Notification to the National Marine
Fisheries Service that the activity
described in the application submitted
under § 216.207 will be undertaken and
that there will not be a substantial
modification to the described work,
mitigation or monitoring undertaken
during the upcoming season;

(2) Timely receipt of the monitoring
reports required under § 216.205, and
the Letter of Authorization issued under
§216.208, which have been reviewed
and accepted by the National Marine
Fisheries Service, and of the Plan of
Cooperation required under § 216.205;
and

(3) A determination by the National
Marine Fisheries Service that the
mitigation, monitoring and reporting
measures required under § 216.204 and
the Letter of Authorization issued under
§§216.106 and 216.208, were
undertaken and will be undertaken
during the upcoming annual period of
validity of a renewed Letter of
Authorization.

(b) If a request for a renewal of a
Letter of Authorization issued under
§§216.106 and 216.208 indicates that a
substantial modification to the
described work, mitigation or
monitoring undertaken during the
upcoming season will occur, the
National Marine Fisheries Service will
provide the public a minimum of 30
days for review and comment on the
request. Review and comment on
renewals of Letters of Authorization are
restricted to:

(1) New cited information and data
that indicates that the determinations
made in this document are in need of
reconsideration,

(2) The Plan of Cooperation, and

(3) The proposed monitoring plan.

(c) A notice of issuance or denial of
a Renewal of a Letter of Authorization
will be published in the Federal
Register within 30 days of a
determination.

§216.210 Modifications to Letters of
Authorization.

(a) Except as provided in paragraph
(b) of this section, no substantive
modification (including withdrawal or
suspension) to the Letter of
Authorization by the National Marine
Fisheries Service, issued pursuant to
§§216.106 and 216.208 and subject to
the provisions of this subpart shall be
made until after notification and an
opportunity for public comment has

been provided. For purposes of this
paragraph, a renewal of a Letter of
Authorization under § 216.209, without
modification (except for the period of
validity), is not considered a substantive
modification.

(b) If the Assistant Administrator
determines that an emergency exists
that poses a significant risk to the well-
being of the species or stocks of marine
mammals specified in § 216.200(b), a
Letter of Authorization issued pursuant
to §§216.106 and 216.208 may be
substantively modified without prior
notification and an opportunity for
public comment. Notification will be
published in the Federal Register
within 30 days subsequent to the action.
[FR Doc. 06-2136 Filed 3—6—06; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 060216044-6044—-01; I.D.
030106A]

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by
Vessels Catching Pacific Cod for
Processing by the Inshore Component
in the Western Regulatory Area of the
Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for Pacific cod by vessels
catching Pacific cod for processing by
the inshore component in the Western
Regulatory Area of the Gulf of Alaska
(GOA). This action is necessary to
prevent exceeding the 2006 total
allowable catch (TAC) of Pacific cod
apportioned to vessels catching Pacific
cod for processing by the inshore
component of the Western Regulatory
Area of the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.L.t.), March 2, 2006, until 1200
hrs, A.l.t., September 1, 2006.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council

under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The A season allocation of the 2006
TAC of Pacific cod apportioned to
vessels catching Pacific cod for
processing by the inshore component of
the Western Regulatory Area of the GOA
is 10,876 metric tons (mt) as established
by the 2006 and 2007 harvest
specifications for groundfish of the
GOA, to be published in the Federal
Register in early March of 2006.

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the 2006 TAC of Pacific
cod apportioned to vessels catching
Pacific cod for processing by the inshore
component of the Western Regulatory
Area of the GOA will soon be reached.
Therefore, the Regional Administrator is
establishing a directed fishing
allowance of 10,776 mt, and is setting
aside the remaining 100 mt as bycatch
to support other anticipated groundfish
fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for Pacific cod by
vessels catching Pacific cod for
processing by the inshore component in
the Western Regulatory Area of the
GOA.

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of Pacific cod
apportioned to vessels catching Pacific
cod for processing by the inshore
component of the Western Regulatory
Area of the GOA. NMFS was unable to
publish a notice providing time for
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public comment because the most
recent, relevant data only became
available as of February 28, 2006.

The AA also finds good cause to
waive the 30 day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon

the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 1, 2006.
Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 06—2135 Filed 3—2—-06; 2:33 pm]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service

9 CFR Part 390

[Docket No. 04—006P]
[FDMS Docket Number FSIS-2005-0028]

RIN 0583—-AD10
Availability of Lists of Retail

Consignees During Meat or Poultry
Product Recalls

AGENCY: Food Safety and Inspection
Service, USDA.
ACTION: Proposed rule.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is proposing
to amend the federal meat and poultry
products inspection regulations to
provide that the Agency will make
available to the public lists of the retail
consignees of meat and poultry products
that have been voluntarily recalled by a
federally inspected meat or poultry
products establishment if product has
been distributed to the retail level. FSIS
is proposing to routinely post these
retail consignee lists on its Web site as
they are developed by the Agency
during its recall verification activities.
FSIS is proposing this action because
it believes that the efficiency of recalls
will be improved if there is more
information available as to where
products that have been recalled were
sold. By providing consumers more
information about the locations where
recalled products have been sold, FSIS
believes that consumers will be more
likely to identify and return such
products to those locations or to dispose
of them. This action will apply only to
meat and poultry products.
DATES: Comments must be received on
or before May 8, 2006. FSIS intends to
hold a public meeting on this issue
during the comment period.
ADDRESSES: FSIS invites interested
persons to submit comments on this
proposed rule. Comments may be
submitted by any of the following
methods:

e Federal eRulemaking Portal: This
Web site provides the ability to type
short comments directly into the
comment field on this Web page or
attach a file for lengthier comments.
FSIS prefers to receive comments
through the Federal eRulemaking Portal.
Go to http://www.regulations.gov and,
in the “Search for Open Regulations”
box, select “Food Safety and Inspection
Service” from the agency drop-down
menu, and then click on “Submit.” In
the Docket ID column, select FDMS
Docket Number FSIS-2005-0028 to
submit or view public comments and to
view supporting and related materials
available electronically. After the close
of the comment period, the docket can
be viewed using the “Advanced Search”
function in Regulations.gov.

e Mail, including floppy disks or CD-
ROM’s, and hand-or courier-delivered
items: Send to Docket Clerk, U.S.
Department of Agriculture, Food Safety
and Inspection Service, 300 12th Street,
SW., Room 102 Cotton Annex,
Washington, DC 20250.

e Electronic mail:
fsis.regulationscomments@fsis.usda.gov.

All submissions received by mail and
electronic mail must include the Agency
name and docket number 04—-006P. All
comments submitted in response to this
proposal, as well as research and
background information used by FSIS in
developing this document, will be
available for public inspection in the
FSIS Docket Room at the address listed
above between 8:30 a.m. and 4:30 p.m.,
Monday through Friday. The comments
also will be posted on the Agency’s Web
site at http://www.fsis.usda.gov/
regulations_&_policies/
2006_Proposed_Rules_Index/index.asp.
FOR FURTHER INFORMATION CONTACT:
Lynn E. Dickey, Director, Regulations
and Petitions Policy Staff, Office of
Policy, Program, and Employee
Development, Room 112, Cotton Annex,
300 12th Street, SW., Washington, DC
20250-3700; Telephone (202) 720-2709,
Fax (202) 690-0486.

SUPPLEMENTARY INFORMATION: FSIS is
responsible for ensuring that meat and
poultry products are safe, wholesome,
and accurately labeled. FSIS enforces
the Federal Meat Inspection Act (FMIA)
and the Poultry Products Inspection Act
(PPIA). These two statutes require
Federal inspection and provide for
Federal regulation of meat and poultry
products prepared for distribution in

commerce for use as human food. When
there is reason to believe that meat or
poultry products in commerce are
adulterated or misbranded, FSIS will
request that the firm that introduced the
products into commerce recall them. If
the establishment does not agree to
recall the products, FSIS has the
authority to detain and seek seizure of
the products.

If the establishment does agree to
recall the products, recall information is
widely disseminated by FSIS. For every
recall, except some Class III recalls,
FSIS distributes a press release. FSIS
send recall information to wire services
and media services in the areas where
the product was distributed. For recalls
where no press release is issued, FSIS
distributes a Recall Notification Report
(RNR) and posts this on its Web site.

Through press releases and RNRs,
FSIS provides the public with
information about meat and poultry
recalls. This information includes: A
description of the food being recalled,
any identifying codes, the reason for the
recall, the name of the producing
establishment, the level of product
distribution (e.g., wholesale; retail) to
which the recall is to extend, the
availability of product at the retail level,
the recall classification, and the
appropriate contact persons for FSIS
and the recalling company. FSIS also
lists those States to which recalled
product was shipped if fewer than 13
States were involved in the recall. If the
recall extends to more than 13 States, it
is considered to be a nationwide recall.
In addition, FSIS sends recall
information to several media and
constituent list-servers.

During the recall process, if products
are recalled to the retail level, FSIS
requests that the firm conducting the
recall provide FSIS with a list of the
consignees to whom the recalled meat
or poultry products were distributed.
FSIS uses this information in verifying
the recall to ensure that the consignees
have been notified of the recall and are
removing the products from the market
and returning them to the recalling firm.
FSIS also obtains lists from the
consignees of all entities to which they
distributed the product and contacts
those entities to ensure that they were
notified. The Agency then obtains those
consignees’ distribution lists and
thereby traces the product forward to
the retail level.
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FSIS has generally treated distribution
lists obtained during recalls as
confidential business information,
exempt from release under the Freedom
of Information Act (FOIA). In 2002,
however, FSIS promulgated regulations
defining the circumstances and criteria
under which it would share product
distribution information and customer
lists with States and other Federal
agencies (67 FR 20009, April 24, 2002).
FSIS will disclose this information to
States and other Federal government
agencies to enable them to verify the
removal of the recalled products from
commerce, provided that the State or
Federal agency has given to FSIS: (1) A
written statement establishing its
authority to protect confidential
distribution lists from public disclosure,
and (2) a written commitment not to
disclose any information provided to it
by FSIS without the written permission
of the submitter of the information or
written confirmation by FSIS that the
information no longer has confidential
status (9 CFR 390.9). A disclosure of
product distribution information or
customer lists to States and other
Federal agencies who have this
authority and have made such a
commitment is not a disclosure to the
public and does not waive any FOIA
exemption protection (9 CFR 390.9(c)).

Consumer groups and some State
officials have advocated the public
release of information on where recalled
meat and poultry products have been
shipped or distributed. These State
officials have requested that this
information be provided to them
without the limitations imposed by
FSIS’ regulations (9 CFR 390.9(a)(1)),
believing that they would be better able
to protect the public health. Similarly,
some consumer groups have asserted
that the public can use this information
to identify more easily and effectively
the product being recalled. These State
officials and consumer groups believe
that making the retail distribution
information readily available will
materially improve the effectiveness of
recalls.

While the current process is effective,
FSIS believes that product identification
can be improved. While FSIS includes
in its press release the production code
of the product recalled, and will in
many cases post a picture of the recalled
product’s label, it is often the case that
more product and often different
product is returned than is actually
recalled. Therefore, FSIS believes that
this proposal, if adopted, would
improve the efficiency of the recall
process and address consumer groups
and State officials’ concerns.

FSIS has concluded that it has
authority to make available lists the
Agency has compiled during recalls of
the retail consignees of meat and
poultry products that have been
recalled, and that it would be
appropriate to do so to enhance the
efficiency of recalls.

FSIS has concluded that making
information identifying the retail
consignees of recalled products
available to the public will improve the
efficiency of recalls by helping
consumers to identify and focus on the
products that are recalled. In addition,
making this retail consignee information
available will, we believe, help make
clear that other, similar products are not
being recalled, and that there is no
reason to be concerned about such
similar products. The Agency’s
experience with recalls over time has
shown that in many recalls, much more
product is returned than has actually
been recalled. Often products are
returned that were not produced by the
recalling company or that were
produced at different times or locations
than the recalled product.

FSIS is proposing to make available to
the public on its Web site the lists of the
retail consignees of recalled meat or
poultry products that the Agency
compiles in connection with its recall
verification activities. The retail
consignee information will generally be
lists compiled by FSIS, and not the
customer lists of any specific company.
The lists will contain only the names
and locations of the identified retail
consignees of the recalled meat and
poultry products. These retail consignee
lists will not include the names of
intermediate distributors of such
products. Examples of intermediate
distributors include food service or
institutional distributors. FSIS does not
believe that making lists of intermediate
distributors routinely and generally
available during recalls is warranted.
The information is of little value to
consumers but is often of commercial
value to the companies that rely on such
intermediate distributors and firms to
get their products to the retail level.
Accordingly, the Agency will not make
such information routinely available in
connection with recalls. However, this
information will continue to be made
available to State agencies that have
made a written commitment to FSIS in
accordance with 9 CFR 390.9.

In proposing this action, FSIS is
seeking the views of all interested
parties, including establishments, on
this proposal. It is also important to note
that FSIS will hold a public meeting on
this proposal. The date and location of

the meeting will be announced in the
Federal Register.

Executive Order 12778

This proposed rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This proposal: (1)
Preempts all state and local laws and
regulations that are inconsistent with
this rule; (2) has no retroactive effect; (3)
does not require administrative
proceedings before parties may file suit
in court challenging this rule.

Executive Order 12866

This proposed rule was reviewed by
the Office of Management and Budget
under Executive Order 12866 and was
determined to be significant.

FSIS considered several options,
including amending its regulations to
include local health departments as
entities that could receive recall
distribution lists or making the lists
available only in response to Freedom of
Information requests and to State
agencies with agreements under 9 CFR
390.9. FSIS, however, chose to propose
that the Agency will make available to
the public the names of retail
consignees of the recalled products that
the Agency has compiled as a result of
its recall verification activities. This
approach will alert individual
consumers, State and local authorities,
and other Federal agencies of the names
of retail stores in which the recalled
products may be found in as
expeditious a manner as possible. It will
also not involve the disclosure of
confidential business information
because the lists that FSIS will make
public will generally be lists that the
Agency has compiled, not the customer
lists of any specific company, and only
information regarding retail outlets will
be made public.

This action would not impose a
monetary cost on establishments
conducting a recall, and the information
proposed to be released would not
result in any competitive harm to the
affected establishments. If consumers
use such information and are better able
to identify and return recalled meat and
poultry products to the stores where
they purchased them, the recall process
will be more timely and effective.
Although the benefits of the proposed
action are not quantified, it is
reasonable to conclude that they are
equal to or exceed the costs of the rule,
because costs are expected to be
minimal.

Initial Regulatory Flexibility Analysis

The Agency has concluded that the
rule will not have a significant
economic impact on a substantial
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number of small entities. Consequently,
an initial regulatory flexibility analysis
is not required.

Government Paperwork Elimination
Act (GPEA)

FSIS is committed to achieving the
goals of the GPEA, which requires that
Government agencies, in general,
provide the public with the option of
submitting information or transacting
business electronically to the maximum
extent possible. Under this proposed
rule, basic information provided to FSIS
by official meat and poultry products
establishments voluntarily recalling
adulterated meat and poultry products
may be submitted to the Agency
electronically via e-mail or facsimile.
Allowing recalling establishments to do
this would reduce data collection time,
and information processing and
handling by the establishments and
FSIS.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, in an effort to
ensure that the public and in particular
minorities, women, and persons with
disabilities, are aware of this proposed
rule, FSIS will announce it on-line
through the FSIS Web page located at
http://www.fsis.usda.gov/
regulations_& _policies/
2006_Proposed_Rules_Index/index.asp.

The Regulations.gov Web site is the
central online rulemaking portal of the
United States government. It is being
offered as a public service to increase
participation in the Federal
government’s regulatory activities. FSIS
participates in Regulations.gov and will
accept comments on documents
published on the site. The site allows
visitors to search by keyword or
Department or Agency for rulemakings
that allow for public comment. Each
entry provides a quick link to a
comment form so that visitors can type
in their comments and submit them to
FSIS. The Web site is located at
http://www.regulations.gov.

FSIS also will make copies of this
Federal Register publication available
through the FSIS Constituent Update,
which is used to provide information
regarding FSIS policies, procedures,
regulations, Federal Register notices,
FSIS public meetings, recalls, and other
types of information that could affect or
would be of interest to our constituents
and stakeholders. The update is
communicated via Listserv, a free e-mail
subscription service consisting of
industry, trade, and farm groups,
consumer interest groups, allied health
professionals, scientific professionals,

and other individuals who have
requested to be included. The update
also is available on the FSIS Web page.
Through Listserv and the Web page,
FSIS is able to provide information to a
much broader, more diverse audience.

In addition, FSIS offers an email
subscription service which provides an
automatic and customized notification
when popular pages are updated,
including Federal Register publications
and related documents. This service is
available at http://www.fsis.usda.gov/
news_and_events/email_subscription/
and allows FSIS customers to sign up
for subscription options across eight
categories. Options range from recalls to
export information to regulations,
directives and notices. Customers can
add or delete subscriptions themselves
and have the option to password protect
their account.

List of Subjects in 9 CFR Part 390

Confidential business information,
Freedom of information, Government
employees.

For the reasons discussed in the
preamble, FSIS is proposing to amend 9
CFR Chapter III, Subchapter D, as
follows:

PART 390—FREEDOM OF
INFORMATION AND PUBLIC
INFORMATION

1. The authority citation for part 390
would be revised to read as follows:

Authority: 5 U.S.C. 301, 552; 21 U.S.C.
451-471, 601-695; 7 CFR 1.3, 2.7.

2. A new §390.10 would added to
read as follows:

§390.10 Availability of Lists of Retail
Consignees during Meat or Poultry Product
Recalls.

(a) The Administrator of the Food
Safety and Inspection Service (FSIS), or
designee, will publicly disclose the lists
of the retail consignees of recalled meat
or poultry products that the Agency has
compiled to verify the removal of
recalled product. These lists will be
available on the FSIS Web site.

(b) The lists that will be disclosed will
contain only the names of the identified
retail consignees of recalled meat and
poultry products and their locations.

Done in Washington, DC, March 1, 2006.
Barbara J. Masters,

Administrator.
[FR Doc. 06-2125 Filed 3—-6—-06; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-21779; Directorate
Identifier 2002-NM-349—-AD]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC—9-10 Series
Airplanes; DC-9-20 Series Airplanes;
DC-9-30 Series Airplanes; DC-9-40
Series Airplanes; and DC—9-50 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Supplemental notice of
proposed rulemaking (NPRM);
reopening of comment period.

SUMMARY: The FAA is revising an earlier
NPRM for an airworthiness directive
(AD) that applies to certain McDonnell
Douglas transport category airplanes.
The original NPRM would have
superseded an existing AD that
currently requires, among other things,
revision of an existing program of
structural inspections. The original
NPRM proposed to require
implementation of a program of
structural inspections of baseline
structure to detect and correct fatigue
cracking in order to ensure the
continued airworthiness of these
airplanes as they approach the
manufacturer’s original fatigue design
life goal. The original NPRM resulted
from a significant number of these
airplanes approaching or exceeding the
design service goal on which the initial
type certification approval was
predicated. This new action revises the
original NPRM by removing certain
service information as acceptable
methods of compliance. We are
proposing this supplemental NPRM to
detect and correct fatigue cracking that
could compromise the structural
integrity of these airplanes.

DATES: We must receive comments on
this supplemental NPRM by April 3,
2006.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

¢ DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.
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e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DG, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

Contact Boeing Commercial
Airplanes, Long Beach Division, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Data and
Service Management, Dept. C1-L5A
(D800—-0024), for service information
identified in this proposed AD.

FOR FURTHER INFORMATION CONTACT:
Wahib Mina, Aerospace Engineer,
Airframe Branch, ANM-120L, FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California 90712-4137; telephone (562)
627-5324; fax (562) 627-5210.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposal. Send your
comments to an address listed in the
ADDRESSES section. Include the docket
number “Docket No. FAA-2005-21779;
Directorate Identifier 2002-NM-349-

AD” at the beginning of your comments.

We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this supplemental NPRM. We will
consider all comments received by the
closing date and may amend this
supplemental NPRM in light of those
comments.

We will post all comments submitted,
without change, to http://dms.dot.gov,
including any personal information you
provide. We will also post a report
summarizing each substantive verbal
contact with FAA personnel concerning
this supplemental NPRM. Using the
search function of that Web site, anyone
can find and read the comments in any
of our dockets, including the name of
the individual who sent the comment
(or signed the comment on behalf of an
association, business, labor union, etc.).
You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78), or you may visit
http://dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility offices between 9 a.m. and 5
p.m., Monday through Friday, except

Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in ADDRESSES.
Comments will be available in the AD
docket shortly after the Docket
Management System receives them.

Discussion

We proposed to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) with a notice of proposed
rulemaking (NPRM) for an AD (the
“original NPRM”) for certain McDonnell
Douglas transport category airplanes.
The original NPRM proposed to
supersede AD 96—-13—-03, amendment
39-9671 (61 FR 31009, June 19, 1996),
which applies to all McDonnell Douglas
Model DC-9-10, —20, —30, —40, —50, and
C-9 (military) series airplanes. (Since
the issuance of that AD, the FAA has
revised the applicability of the existing
AD to identify model designations as
published in the most recent type
certificate data sheet for the affected
models.) The original NPRM was
published in the Federal Register on
July 8, 2005 (70 FR 39435). The original
NPRM proposed to retain the
requirements of AD 96—13-03. The
original NPRM also proposed to
continue to require revision of the FAA-
approved maintenance program. The
original NPRM also proposed to require
implementation of a structural
inspection program of baseline structure
to detect and correct fatigue cracking in
order to ensure the continued
airworthiness of airplanes as they
approach the manufacturer’s original
fatigue design life goal. The original
NPRM resulted from a significant
number of these airplanes approaching
or exceeding the design service goal on
which the initial type certification
approval was predicated. That
condition, if not corrected, could result
in fatigue cracking that could
compromise the structural integrity of
these airplanes.

Comments

We have considered the following
comments on the original NPRM.

Comments That Resulted in a Change to
the Original NPRM

Request To Remove Paragraph (j) of the
Original NPRM

One commenter, the manufacturer,
points out that the provisions of
paragraph (j) of the original NPRM
would allow for the use of older
outdated versions of Section 2 of
Volume II of Boeing Report No. L26—
008, “DC-9 All Series, Supplemental

Inspection Document (SID),” to satisfy
future requirements of the original
NPRM. The commenter advises that
only the November 2004 revision of
Volume II should be allowed for
compliance with the proposed new
requirements, except for future
alternative methods of compliance
(AMOCs). Therefore, the commenter
requests that paragraph (j) of the original
NPRM be removed.

We agree to remove paragraph (j) of
the original NPRM for the reason the
commenter specified, and we have
identified the paragraphs of the
supplemental NPRM accordingly.

Request To Revise Certain AMOC
Language

The same commenter also requests
that paragraph (r) of the original NPRM
be revised to extend the time during
which certain AMOCs would be
acceptable for compliance with the
actions required by paragraph (f) of the
original NPRM. (Paragraph (f) of the
original NPRM is part of the restatement
of AD 96-13-03.) The commenter points
out that the restatement of the
requirements of paragraph (f) of the
original NPRM addresses only those
revisions of the DC—-9 SID that are listed
in AD 96-13-03. The commenter
concludes that, since the new
requirements of paragraph (h) of the
original NPRM are required within 12
months of the effective date, any
operator using an AMOC to AD 96—-13—
03 would potentially be out of
compliance during the required
compliance period of paragraph (h) of
the original NPRM.

We agree that paragraph (r) of the
original NPRM, now identified as
paragraph (p)(4) of the supplemental
NPRM, should be revised. We infer that
the commenter interprets the
requirements of paragraph (h) of the
supplemental NPRM to effect the
accomplishment of the requirements of
paragraph (f) of the supplemental
NPRM. This is not the case and in order
to clarify the requirements and
compliance times of this supplemental
NPRM, we have added an explanation
in paragraph (f) of the supplemental
NPRM specifying that the repetitive
inspections required by paragraph (f) of
the supplemental NPRM must be
repeated until the requirements of
paragraph (i) of the supplemental NPRM
are accomplished. Consequently, we
have revised the language of paragraph
(p)(4) of the supplemental NPRM to
specify that AMOCs approved
previously for alternative inspection
procedures and planning requirements
of AD 96-13-03 are acceptable for
compliance with the actions required by
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paragraph (f) of the supplemental NPRM
until the requirements, at the times
specified in paragraph (i) of the
supplemental NPRM, are accomplished.

Request To Clarify Paragraph (m) of the
Original NPRM

This same commenter states that
paragraph (m) of the original NPRM
(that paragraph discusses corrective
actions if required) is not clear as to
whether or not Authorized
Representatives (ARs) may approve
alternative methods of compliance
(AMOCs).

We agree that paragraph (m) of the
original NPRM (identified as paragraph
(1) of the supplemental NPRM) should
be revised. Since the issuance of the
original NPRM, we have determined
that the description of the approval of
corrective actions such as those
specified in paragraph (1) of the
supplemental NPRM can be simplified
by referring to the ““Alternative Methods
of Compliance (AMOC),” paragraph (p)
of this supplemental NPRM. In addition,
our policy is that all future repairs to an
airplane must meet damage tolerance
requirements of 14 CFR 25.571,
amendment 45. The purpose of this
policy is to detect and repair fatigue
cracks that may occur in a repair before
they become another unsafe condition.
Therefore, we have also revised the
paragraph addressing AMOCs,
paragraph (p) of this supplemental
NPRM, to include that requirement.

Comments That Did Not Result in a
Change to the Original NPRM

Request To Add a New Principal
Structural Element (PSE)

One commenter states that the latest
revision (November 2002) of the DC-9
SID, Volume I, created a new PSE
53.09.059. The commenter states that
the new PSE is not included in the latest
revision (November 2004) of Volume II
of the SID, and that operators will not
be able to complete inspections of the
PSE 53.09.059 area without proper
definition of that PSE in Volume II. The
commenter requests that the “oversight”
be corrected with a revision to Volume
II of the DC—9 SID, and that the latest
revision be specified in the final rule.

We do not agree. We have discussed
this issue with the manufacturer, and it
has advised us that the DC-9 SID,
Volume I, page 1.11, cross-references
PSE 53.09.059 to non-destructive
inspection (NDI) procedure 53—10-06,
with a notation specified on the bottom
of the page. The PSE inspection
threshold for PSE 53.09.059 specified on
page 1.11 states that only sequence 2 of
the NDI procedure applies to PSE

53.09.059. Volume 1, Section 4, page
4.10, of the DC-9 SID, also refers to
Volume II, procedure 53-10-06. We
received no other requests from
operators concerning this issue, and the
manufacturer is confident that the
previous references are sufficient to
allow operators to satisfy the SID
requirements for this PSE. No change
has been made to the supplemental
NPRM in this regard.

Request To Consider “Advancing
Thresholds”

One commenter requests the original
NPRM be revised to “advance the
thresholds” prior to the implementation
of the final rule (the 100% inspection
program) if supported by data collected
from the SID sampling program. The
commenter states that this would
minimize the impact to operators that
have inspected any PSE shortly after
12N, only to find that after that
inspection the Ny, is increased. The
commenter requests that, if a revision to
the DC—9 SID is pending, the thresholds
should be revised based on service
history.

We do not agree to extend the
thresholds. The manufacturer has
advised us that the service data
collected so far is not sufficient to
justify extending the threshold values at
this time. Additionally, the
manufacturer has advised that there are
no plans to increase any PSE inspection
threshold values specified in Volume I
of the DC-9 SID. No change has been
made to the supplemental NPRM in this
regard.

Request To Revise the Costs of
Compliance

One commenter agrees that the
original NPRM would require
approximately 20 additional hours of
labor to inspect each airplane. However,
the commenter’s data show that the time
required to complete the inspections
required by existing AD 96—13-03 is 571
labor hours rather than 362 work hours
as specified in the existing AD. The
commenter bases these labor hours on
over 2,000 NDIs performed as part of the
SID sampling program. The commenter
also notes that the 571 hours of labor do
not include time for access, since it
performs these inspections at
maintenance checks with access already
opened. The commenter is requesting
that the costs of compliance be revised
accordingly.

We do not agree that the Costs of
Compliance section needs to be revised.
Although we acknowledge that the work
hours for the commenter’s fleet is more
than the work hours estimated in the
original NPRM, we also recognize that

other operators’ fleets may not require
the same amount of work hours for the
inspections. The work hours specified
in the Costs of Compliance section are
simply estimates based on the
information that we have available from
the manufacturer. Because of the
differences involved with various
airplane configurations and differences
in airline maintenance procedures, there
may be a significant difference in work
hours necessary for operators to
accomplish the inspections. Even if
additional work hours are necessary for
some airplanes, we do not have
sufficient information to evaluate the
number of airplanes that may be so
affected or the number of additional
work hours that may be required.
Consequently, attempting to estimate
work hours for each operator would be
futile. No change is necessary to the
supplemental NPRM in this regard.

Editorial Change

We have revised this supplemental
NPRM to clarify the appropriate
procedure for notifying the principal
inspector before using any approved
AMOC on any airplane to which the
AMOC applies.

Additionally, we have determined
that accomplishment of the
requirements of paragraph (o) of the
supplemental AD (inspection/
replacement for certain repairs to the
fuselage pressure shell in accordance
with Boeing Report No. MDC 91K0263,
“DC-9/MD-80 Aging Aircraft Repair
Assessment Program Document,”
Revision 1, dated October 2000), are
also acceptable for compliance with the
requirements of paragraph (m) of the
supplemental AD and have revised
paragraph (o) of the supplemental AD
accordingly.

Explanation of Change Made to This AD

We have simplified paragraph (1) of
the supplemental AD of this AD by
referring to the “Alternative Methods of
Compliance (AMOCs)” paragraph of this
AD for repair methods.

FAA’s Determination and Proposed
Requirements of the Supplemental
NPRM

Certain changes discussed above
expand the scope of the original NPRM,;
therefore, we have determined that it is
necessary to reopen the comment period
to provide additional opportunity for
public comment on this supplemental
NPRM. For the purposes of this
proposed AD, a PSE is defined as an
element that contributes significantly to
the carrying of flight, ground or
pressurization loads, and the integrity of
that element is essential in maintaining
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the overall structural integrity of the
airplane.

Costs of Compliance

There are about 710 McDonnell
Douglas transport category airplanes
worldwide of the affected design. This
supplemental NPRM would affect about
477 airplanes of U.S. registry, or 26 U.S.
airline operators.

The recurring inspection costs, as
required by AD-96-13-03, take 362
work hours per airplane, at an average
labor rate of $65 per work hour. Based
on these figures, the estimated cost of
the currently required actions is
$11,223,810, or $23,530 per airplane,
per inspection cycle.

The incorporation of the revised
procedures in this AD action will
require approximately 20 additional
work hours per operator to accomplish,
at an average labor rate of $65 per work
hour. Based on these figures, the cost to
the 26 affected U.S. operators to
incorporate these revised procedures
into the SID program is estimated to be
$33,800, or $1,300 per operator.

Additionally, the number of required
work hours for each proposed
inspection (and the SID program), as
indicated above, is presented as if the
accomplishment of those actions were
to be conducted as ““stand alone”
actions. However, in actual practice,
these actions for the most part will be
accomplished coincidentally or in
combination with normally scheduled
airplane inspections and other
maintenance program tasks. Further,
any costs associated with special
airplane scheduling are expected to be
minimal.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this supplemental NPRM and placed it
in the AD docket. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The Federal Aviation
Administration (FAA) amends § 39.13
by removing amendment 39-9671 (61
FR 31009, June 19, 1996) and adding the
following new airworthiness directive
(AD):

McDonnell Douglas: Docket No. FAA-2005—

21779; Directorate Identifier 2002—NM—
349-AD.

Comments Due Date

(a) The FAA must receive comments on
this AD action by April 3, 2006.
Affected ADs

(b) This AD supersedes AD 96—13—-03.
Applicability

(c) This AD applies to all McDonnell
Douglas Model DC-9-11, DC-9-12, DC-9-
13, DC-9-14, DC-9-15, and DC-9-15F
airplanes; DC-9-21 airplanes; DC-9-31, DC—

9-32, DC-9-32 (VC-9C), DC-9-32F, DC—9—
33F, DC-9-34, DC-9-34F, and DC-9-32F (C-
9A, C-9B) airplanes; DC-9-41 airplanes; and
DC-9-51 airplanes; certificated in any
category.

Unsafe Condition

(d) This AD was prompted by a significant
number of these airplanes approaching or
exceeding the design service goal on which
the initial type certification approval was
predicated. We are issuing this AD to detect
and correct fatigue cracking that could
compromise the structural integrity of these
airplanes.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Requirements of AD 96-13-03

Revision of the FAA-Approved Maintenance
Inspection Program

(f) Within 6 months after July 24, 1996 (the
effective date of AD 96—13—-03, amendment
39-9671), replace the FAA-approved
maintenance inspection program with a
revision that provides for inspection(s) of the
principal structural elements (PSEs) defined
in McDonnell Douglas Report No. L26-008,
“DC-9 Supplemental Inspection Document
(SID),” Section 2 of Volume I of McDonnell
Douglas Report No. L26-008, “DC-9
Supplemental Inspection Document (SID),”
Revision 4, dated July 1993, in accordance
with Section 2 of Volume II1I-95, dated
September 1995, of the SID.

Note 1: Operators should note that certain
visual inspections of fleet leader operator
sampling PSE’s that were previously
specified in earlier revisions of Volume III of
the SID are no longer specified in Volume
11I-95 of the SID.

(1) Prior to reaching the threshold (Nw), but
no earlier than one-half of the threshold
(v2Nu), specified for all PSE’s listed in
Volume I1I-95, dated September 1995, of the
SID, inspect each PSE sample in accordance
with the non-destructive inspection (NDI)
procedures set forth in Section 2 of Volume
11, dated July 1993. Thereafter, repeat the
inspection for that PSE at intervals not to
exceed ANDI/2 of the NDI procedure that is
specified in Volume I1I-95, dated September
1995, of the SID, until the requirements of
paragraph (i) of this AD are accomplished.

(2) The NDI techniques set forth in Section
2 of Volume II, dated July 1993, of the SID
provide acceptable methods for
accomplishing the inspections required by
this paragraph.

(3) All inspection results (negative or
positive) must be reported to McDonnell
Douglas, in accordance with the instructions
contained in Section 2 of Volume III-95,
dated September 1995, of the SID.
Information collection requirements
contained in this regulation have been
approved by the Office of Management and
Budget (OMB) under the provisions of the
Paperwork Reduction Act of 1980 (44 U.S.C.
3501 et seq.) and have been assigned OMB
Control Number 2120-0056.
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Note 2: Volume II of the SID, dated July
1993, is comprised of the following:

TABLE 1

Revision level
shown on
olume

Volume designation

Volume [I-10/20
Volume [1-20/30
Volume [1-40
Volume [I-50

A phOD

Note 3: NDI inspections accomplished in
accordance with the following Volume II of
the SID provide acceptable methods for
accomplishing the inspections required by
this paragraph:

Non-Destructive Inspections (NDIs)

(i) For all PSEs listed in Section 2 of
Volume I of the SID, perform an NDI for
fatigue cracking of each PSE in accordance
with the NDI procedures specified in Section
2 of Volume II, dated November 2004 of the
SID, at the times specified in paragraph (i)(1),
(1)(2), or (i)(3) of this AD, as applicable.

(1) For airplanes that have less than three-
quarters of the fatigue life threshold (%/4Ny,)
as of the effective date of the AD: Perform an
NDI for fatigue cracking no earlier than one-
half of the threshold (¥2Ng) but prior to
reaching three-quarters of the threshold
(3aNg), or within 60 months after the
effective date of this AD, whichever occurs
later. Inspect again prior to reaching the
threshold (Ny,) or ANDI/2, whichever occurs
later, but no earlier than (34Ny,). Thereafter,
after passing the threshold (Nw), repeat the
inspection for that PSE at intervals not to

TABLE 2 exceed ANDI/2.
(2) For airplanes that have reached or
Volume Revision Date of exceeded three-quarters of the fatigue life
designation level revision threshold (3/4Nlh), but less than the threshold
(Nw), as of the effective date of the AD:
Volume 11-10/20 ....... July 1993. Perform an NDI prior to reaching the
Volume I1-10-20 ...... Apr. 1991,  threshold (Nu), or within 18 months after the
Volume 11-10/20 ....... Apr. 1990.  effective date of this AD, whichever occurs
Volume 11=10/20 ....... June 1989. later. Thereafter, after passing the threshold
Volume =20 ........... Nov. 1987. (Nw), repeat the inspection for that PSE at
Volume 11-20/30 ....... July 1993. intervals not to exceed ANDI/2.
Volume 11-20/30 ....... Apr. 1991. (3) For airplanes that have reached or
Volume 11=20/30 ....... Apr. 1990. exceeded the fatigue life threshold (Ny,) as of
Volume 11-20/30 ....... June 1989, the effective date of the AD: Perform an NDI
Volume 11-20/30 ... Nov. 1987. within 18 months after the effective date of
volume =40 ... July 1993, this AD. Thereafter, repeat the inspection for
volume =40 ... Apr. 1991. that PSE at intervals not to exceed ANDI/2.
Volume 11-40 ........... Apr. 1990. Note 5: Volume II of the SID, dated
Volume 11=40 June 1989. November 2004 comprises the following:
Volume 11-40 Nov. 1987.
Volume [I-50 July 1993. TABLE 3
Volume [I-50 Apr. 1991.
Volume II-50 Apr 1990. Revision level
Volume [1-50 June 1989. Volume designation shown on
Volume [I-50 Original | Nov. 1987. volume
(g) Any cracked structure detected during Volume 11-10/20 ................. 6
the inspections required by paragraph (f) of Volume 11-20/30 ........c..cc...... 7
this AD must be repaired before further Volume 11-40 ..o, 6
flight, in accordance with a method approved =~ Yolume 11=50 .........cccooooeene. 6
by the Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, Transport Discrepant Findings

Airplane Directorate.

Note 4: Requests for approval of any PSE
repair that would affect the FAA-approved
maintenance inspection program that is
required by this AD should include a damage
tolerance assessment for that PSE.

New Requirements of This AD

Revision of the Maintenance Inspection
Program

(h) Within 12 months after the effective
date of this AD, incorporate a revision into
the FAA-approved maintenance inspection
program that provides for inspection(s) of the
PSEs, in accordance with Boeing Report L26—
008, “DC-9 All Series, Supplemental
Inspection Document (SID),” Volume I,
Revision 6, dated November 2002. Unless
otherwise specified, all further references in
this AD to the “SID” are to Revision 6, dated
November 2002.

(j) If any discrepancy (e.g., a PSE cannot be
inspected as specified in Volume II of the SID
or does not match rework, repair, or
modification description in Volume I of the
SID) is detected during any inspection
required by paragraph (i) of this AD,
accomplish the action specified in paragraph
(j)(1) or (j)(2) of this AD, as applicable.

(1) If a discrepancy is detected during any
inspection performed prior to %Ny, or N:
The area of the PSE affected by the
discrepancy must be inspected prior to Ny, or
within 18 months of the discovery of the
discrepancy, whichever is later, in
accordance with a method approved by the
Manager, Los Angeles ACO, FAA.

(2) If a discrepancy is detected during any
inspection performed after N,: The area of
the PSE affected by the discrepancy must be
inspected prior to the accumulation of an
additional ANDI/2, measured from the last
non-discrepant inspection finding, or within

18 months of the discovery of the
discrepancy, whichever occurs later, in
accordance with a method approved by the
Manager of the Los Angeles ACO.

Reporting Requirements

(k) All negative, positive, or discrepant
(discrepant finding examples are described in
paragraph (j) of this AD) findings of the
inspections accomplished under paragraph
(i) of this AD must be reported to Boeing, at
the times specified in, and in accordance
with the instructions contained in, Section 4
of Volume I of the SID. Information
collection requirements contained in this
regulation have been approved by the Office
of Management and Budget (OMB) under the
provisions of the Paperwork Reduction Act of
1980 (44 U.S.C. 3501 et seq.) and have been
assigned OMB Control Number 2120-0056.

Corrective Actions

(1) Any cracked structure of a PSE detected
during any inspection required by paragraph
(i) of this AD must be repaired before further
flight in accordance with a method approved
by the Manager, Los Angeles ACO, or by
using a method approved in accordance with
procedures specified in paragraph (p) of this
AD. Accomplish follow-on actions described
in paragraphs (1)(1), (1)(2), and (1)(3) of this
AD, at the times specified.

(1) Within 18 months after repair, perform
a damage tolerance assessment (DTA) that
d