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Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 27

[Docket No. SW013; Special Condition No.
27-013-SC]

Special Condition: Robinson R44
Helicopters, § 27.1309, Installation of
an Autopilot (AP) Stabilization
Augmentation System (SAS) That Has
Potential Failure Modes With Criticality
Categories Higher Than Those
Envisioned by the Applicable
Airworthiness Regulations

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special condition.

SUMMARY: This special condition is
issued for the modification of the
Robinson Model R44 helicopter. This
modification will have novel or unusual
design features associated with
installing a complex Autopilot/
Stabilization Augmentation System (AP/
SAS) that has potential failure modes
with more severe adverse consequences
than those envisioned by the existing
applicable airworthiness regulations.
This proposal contains the additional
safety standards that the Administrator
considers necessary to ensure that the
failures and their effects are sufficiently
analyzed and contained.

DATES: Effective Date: April 28, 2006.
FOR FURTHER INFORMATION CONTACT:
Robert McCallister, Aviation Safety
Engineer, FAA, Rotorcraft Directorate,
Rotorcraft Standards Staff, 2601
Meacham Blvd., Fort Worth, Texas
76193-0110; telephone (817) 222-5121,
FAX (817) 222-5961.

SUPPLEMENTARY INFORMATION:

Background

On January 18, 2000, Hoh
Aeronautics, Inc. submitted an
application for a Supplemental Type

Certification (STC) for the installation of
an Autopilot Stability/Augmentation
System (AP/SAS) on a Robinson Model
R44 helicopter through the FAA’s Los
Angles Aircraft Certification Office (LA
ACO). The Robinson Model R44
helicopter is a part 27 Normal category,
single reciprocating engine,
conventional helicopter designed for
civil operation. The helicopter is
capable of carrying three passengers
with one pilot, and has a maximum
gross weight of approximately 2,400
pounds. The major design features
include a 2-blade, fully articulated main
rotor, a 2-blade anti-torque tail rotor, a
skid landing gear, and a visual flight
rule (VFR) basic avionics configuration.
Hoh Aeronautics, Inc. proposes to
install a three-axis AP/SAS.

Type Certification Basis

Under the provisions of 14 CFR
21.115, Hoh Aeronautics, Inc. must
show that the Robinson Model R44
helicopter, as modified by the installed
AP/SAS, meets 14 CFR 21.101
standards. The baseline of the
certification basis for the unmodified
R44 is listed in Type Certification Data
Sheet Number H11NM, Revision 3.
Additionally, compliance must be
shown to any special conditions
prescribed by the Administrator.

If the Administrator finds that the
applicable airworthiness regulations, as
they pertain to this STC, do not contain
adequate or appropriate safety standards
because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of
§21.101(d).

In addition to the applicable
airworthiness regulations and special
conditions, Hoh Aeronautics, Inc. must
show compliance of the AP/SAS STC-
altered Robinson Model R44 helicopter
with the noise certification
requirements of 14 CFR part 36; and the
FAA must issue a finding of regulatory
adequacy pursuant to 49 U.S.C. 44715
(formerly § 611 of the Federal Aviation
Act of 1958 as amended by section 7 of
Pub. L. 92-574, the “Noise Control Act
of 1972”).

Special conditions, as appropriate, are
defined in § 11.19, and issued by
following the procedures in § 11.38 and
become part of the type certification
basis in accordance with §21.101.

Special conditions are initially
applicable to the model for which they
are issued. Should Hoh Aeronautics,

Inc. apply for a supplemental type
certificate to modify any other model
included on the same type certificate to
incorporate the same or similar novel or
unusual design feature, the special
condition would also apply to the other
model under the provisions of § 21.101.

Novel or Unusual Design Features

The Hoh Aeronautics, Inc. AP/SAS
system incorporates novel or unusual
design features, for installation in a
Robinson Model R44 helicopter, Type
Certification Data Sheet Number
H11NM. This AP/SAS system performs
non-critical control functions, since this
model helicopter has been certificated
to meet the applicable requirements
independent of this system. However,
the possible failure modes for this
system, and their effect on the
helicopter’s ability to continue safe
flight and landing, are more severe than
those envisioned by the present rules
when they were first promulgated.

Discussion of Comments

Notice of proposed special condition
No. 27-013-SC for the Robinson R44
Helicopter was published in the Federal
Register on June 8, 2005 (70 FR 33399).
No comments were received on the
special condition as proposed. After
careful review of the available data, the
FAA has determined that air safety and
the public interest require the adoption
of the special condition with only
minor, non-substantive changes.

Definitions

Definitions of Failure Condition
Categories—Failure Conditions are
classified, according to the severity of
their effects on the aircraft, into one of
the following categories:

1. No Effect—Failure Conditions that
would have no effect on safety; for
example, Failure Conditions that would
not affect the operational capability of
the rotorcraft or increase crew workload;
however, could result in an
inconvenience to the occupants,
excluding the flight crew.

2. Minor—Failure conditions which
would not significantly reduce rotorcraft
safety, and which would involve crew
actions that are well within their
capabilities. Minor failure conditions
may include, for example, a slight
reduction in safety margins or
functional capabilities, a slight increase
in crew workload, such as routine flight
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plan changes, or some physical
discomfort to occupants.

3. Major—Failure conditions which
would reduce the capability of the
rotorcraft or the ability of the crew to
cope with adverse operating conditions
to the extent that there would be, for
example, a significant reduction in
safety margins or functional capabilities,
a significant increase in crew workload
or in conditions impairing crew
efficiency, physical distress to
occupants, possibly including injuries,
or physical discomfort to the flight
crew.

4. Hazardous/Severe-Major—Failure
conditions which would reduce the
capability of the rotorcraft or the ability
of the crew to cope with adverse
operating conditions to the extent that
there would be:

e A large reduction in safety margins
or functional capabilities;

e Physical distress or excessive
workload that would impair the flight
crew’s ability to the extent that they
could not be relied on to perform their
tasks accurately or completely; or,

e Possible serious or fatal injury to a
passenger or a cabin crewmember,
excluding the flight crew.

Note: “Hazardous/Severe-Major” failure
conditions can include events that are
manageable by the crew by use of proper
procedures, which, if not implemented
correctly or in a timely manner, may result
in a Catastrophic Event.

5. Catastrophic—Failure Conditions
which would result in multiple fatalities
to occupants, fatalities or incapacitation
to the flight crew, or result in loss of the
rotorcraft.

The present §§27.1309 (b) and (c)
regulations do not adequately address
the safety requirements for systems
whose failures could result in
“Catastrophic” or “Hazardous/Severe-
Major” failure conditions, or for
complex systems whose failures could
result in “Major” failure conditions. The
current regulations are inadequate
because when §§27.1309(b) and (c)
were promulgated, it was not
envisioned that this type of rotorcraft
would use systems that are complex or
whose failure could result in
“Catastrophic” or “Hazardous/Severe-
Major” effects on the rotorcraft. This is
particularly true with the application of
new technology, new application of
standard technology, or other
applications not envisioned by the rule
that affect safety.

We require that Hoh Aeronautics, Inc.
provide the FAA with a Systems Safety
Assessment (SSA) for the final AP/SAS
installation configuration that will
adequately address the safety objectives

established by the Functional Hazard
Assessment (FHA) and the Preliminary
System Safety Assessment (PSSA),
including the Fault Tree Analysis
(FTA). This will ensure that all failure
modes and their resulting effects are
adequately addressed for the installed
AP/SAS. The SSA process, FHA, PSSA,
and FTA are all parts of the overall
Safety Assessment (SA) process
discussed in FAA Advisory Circular
(AC) 27—1B (Certification of Normal
Category Rotorcraft) and SAE document
ARP 4761 (Guidelines and Methods for
Conducting the Safety Assessment
Process on civil airborne Systems and
Equipment).

Requirements

We require that the applicant comply
with the existing requirements of
§27.1309 for all applicable design and
operational aspects of the AP/SAS with
the failure condition categories of “No
Effect,” and ‘“Minor,” and for non-
complex systems whose failure
condition category is classified as
“Major.” We require that the applicant
comply with the requirements of this
special condition for all applicable
design and operational aspects of the
AP/SAS with the failure condition
categories of “‘Catastrophic” and
“Hazardous Severe/Major,” and for
complex systems whose failure
condition category is classified as
“Major.”

Note: A complex system is a system whose
operations, failure modes, or failure effects
are difficult to comprehend without the aid
of analytical methods (e.g., Fault Tree
Analysis, Failure Modes and Effect Analysis,
Functional Hazard Assessment, etc.).

Design Integrity Requirements

Each of the failure condition
categories defined in this special
condition relate to corresponding
aircraft systems integrity requirements.
The systems design integrity
requirements, for the Hoh Aeronautics,
Inc. AP/SAS, as they relate to the
allowed probability of occurrence for
each failure condition category, along
with the proposed software design
assurance level, are as follows:

e “Major’—Failures resulting in
Major effects must be shown to be
improbable, or on the order of 1x 10~5
failures/hour, and associated software
must be developed to the RTCA/DO-
178B (Software Considerations in
Airborne Systems And Equipment
Certification) Level C software design
assurance level.

¢ “Hazardous/Severe-Major”’—
Failures resulting in Hazardous/Severe-
Major effects must be shown to be

extremely remote, or on the order of
1x 10~ 7 failures/hour, and associated
software must be developed to the
RTCA/DO-178B (Software
Considerations in Airborne Systems
And Equipment Certification) Level B
software assurance level.

e “Catastrophic”’—Failures resulting
in Catastrophic effects must be shown to
be extremely improbable, or on the
order of 1 x 109 failures/hour, and
associated software must be developed
to the RTCA/DO-178B (Software
Considerations in Airborne Systems
And Equipment Gertification) Level A
design assurance level.

Design Environmental Requirements

We require that the AP/SAS system
equipment be qualified to the
appropriate environmental level in the
RTCA document DO-160D
(Environmental Conditions and Test
Procedures for Airborne Equipment), for
all relevant aspects. This is to ensure
that the AP/SAS system performs its
intended function under any foreseeable
operating condition, which includes the
expected environment in which the AP/
SAS is intended to operate. Some of the
main considerations for environmental
concerns are installation locations and
the resulting exposure to environmental
conditions for the AP/SAS system
equipment, including considerations for
other equipment that may be affected
environmentally by the AP/SAS
equipment installation. The level of
environmental qualification must be
related to the severity of the considered
failure effects on the aircraft.

Test & Analysis Requirements

Compliance with the requirements
contained in this special condition may
be shown by a variety of methods,
which typically consist of analysis,
flight tests, ground tests, and
simulation, as a minimum. Compliance
methodology is partly related to the
associated failure condition category. If
the AP/SAS is a complex system,
compliance with the requirements
contained in this document for aspects
of the AP/SAS that can result in failure
conditions classified as ‘““Major” may be
shown by analysis, in combination with
appropriate testing to validate the
analysis. Compliance with the
requirements contained in this special
condition for aspects of the AP/SAS that
can result in failure conditions
classified as “Hazardous/Severe-Major”
may be shown by flight-testing in
combination with analysis and
simulation, and the appropriate testing
to validate the analysis. Flight tests may
be limited for this classification of
failures due to safety considerations.
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Compliance with the requirements
contained in this special condition for
aspects of the AP/SAS that can result in
failure conditions classified as
“Catastrophic” may be shown by
analysis, and appropriate testing in
combination with simulation to validate
the analysis. Very limited flight tests in
combination with simulation are
typically used as a part of a showing of
compliance for failures in this
classification. Flight tests are performed
only in circumstances that use
operational variations, or extrapolations
from other flight performance aspects to
address flight safety.

This special condition requires that
the AP/SAS system installed on a
Robinson Model R44 helicopter, Type
Certification Data Sheet Number
H11NM, Revision 3, meet these
requirements to adequately address the
failure effects identified by the FHA,
and subsequently verified by the SSA,
within the defined design integrity
requirements.

Applicability

This special condition is applicable to
the Hoh Aeronautics, Inc. AP/SAS
installed as an STC approval, in a
Robinson Model R44 helicopter, Type

Certification Data Sheet Number
H11NM, Revision 3.

Conclusion

This action affects only certain novel
or unusual design features for a Hoh
Aeronautics, Inc. AP/SAS STC installed
on one model series of helicopter. It is
not a rule of general applicability and
affects only the applicant who applied
to the FAA for approval of these features
on the helicopter.

List of Subjects in 14 CFR Part 27

Aircraft, Air transportation, Aviation
safety, Rotorcraft, Safety.

The authority citation for this special
condition is as follows:

Authority: 42 U.S.C. 7572, 49 U.S.C.
106(g), 40105, 40113, 44701-44702, 44704,
44709, 44711, 44713, 44715, 45303.

Final Special Condition Information

The Special Condition

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
condition is issued as part of the Hoh
Aeronautics, Inc. supplemental type
certificate basis for an Autopilot/
Stability Augmentation System to be
installed on a Robinson Model R44
helicopter, Type Certification Data
Sheet Number H11NM, Revision 3.

The Autopilot/Stability Augmentation
System must be designed and installed

so that the failure conditions identified
in the Functional Hazard Assessment
and verified by the System Safety
Assessment, after design completion,
are adequately addressed in accordance
with the ‘“Definitions” and
“Requirements” sections (including the
design integrity, design environmental,
and test and analysis requirements) of
this special condition.

Issued in Fort Worth, Texas, on March 21,
2006.
David A. Downey,
Manager, Rotorcraft Directorate, Aircraft
Certification Service.
[FR Doc. 06—-3013 Filed 3—28-06; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-19473; Directorate
Identifier 2004—CE-35-AD; Amendment 39—
14146; AD 2005-13-09]

RIN 2120-AA64

Airworthiness Directives; GROB-
WERKE Model G120A Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This document makes a
correction to Airworthiness Directive
(AD) 2005-13-09, which published in
the Federal Register on August 23, 2005
(70 FR 49184), and applies to certain
GROB-WERKE Model G120A airplanes.
AD 2005-13-09 requires replacement of
the main landing gear (MLG) up-lock
hook assembly. Current language in
paragraph (e)(2) of AD 2005-13-09
incorrectly references the MLG up-lock
assembly as “elevator and aileron hinge
pins.” This AD corrects that paragraph
to reference the appropriate part number
MLG up-lock hook assembly.

DATES: The effective date of this AD
(2005-13-09) remains July 26, 2005.
FOR FURTHER INFORMATION CONTACT: Karl
Schletzbaum, Aerospace Engineer,
ACE-112, Small Airplane Directorate,
901 Locust, Room 301, Kansas City,
Missouri 64106; telephone: 816—329—
4146; facsimile: 816-329—4090.

SUPPLEMENTARY INFORMATION:

Discussion

On August 15, 2005, the FAA issued
AD 2005-13-09, Amendment 39-14146
(70 FR 49184, August 23, 2005), which
applies to certain GROB-WERKE Model
G120A airplanes.

AD 2005-13-09 requires replacement
of the MLG up-lock hook assembly.
Current language in paragraph (e)(2) of
AD 2005-13-09 incorrectly references
the MLG up-lock assembly as “elevator
and aileron hinge pins.” This AD
corrects that paragraph to reference the
appropriate part number MLG up-lock
hook assembly.

Need for the Correction

This correction is needed to ensure
that reference to the MLG up-lock hook
assembly part number is correct for
future reference. All airplanes currently
on the U.S. Register have the actions of
AD 2005-13-09 incorporated.

Correction of Publication

m Accordingly, the publication of
August 23, 2005 (70 FR 49184), of
Amendment 39-14146; AD 2005-13-09,
which was the subject of FR Doc.
0516440, is corrected as follows:

§39.13 [Corrected]

m On page 49184, in § 39.13 [Amended],
in paragraph (e)(2), replace the Current
Text in the Actions column with the
Replacement Text.

Current Text: ““(2) For all serial
numbers: Do not install any elevator and
aileron hinge pins that are not part
number SY991A hinge pins.”

Replacement Text: “(2) Do not install
any MLG up-lock hook assembly that is
not part number X03-0020-00—-00.00/1
(or FAA-approved later part number
that supersedes this part number).”

Action is taken herein to correct this
reference in AD 2005-13—09 and to add
this AD correction to § 39.13 of the
Federal Aviation Regulations (14 CFR
39.13).

The effective date remains July 26,
2005.

Issued in Kansas City, Missouri, on March
22, 2006.

William J. Timberlake,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 06—2983 Filed 3—28-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 101
[Docket No. 2004P-0294]
Food Labeling: Health Claims; Dietary

Noncariogenic Carbohydrate
Sweeteners and Dental Caries

AGENCY: Food and Drug Administration,
HHS.



15560

Federal Register/Vol. 71, No. 60/ Wednesday, March 29, 2006 /Rules and Regulations

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is announcing its
decision to authorize the use of a health
claim regarding the association between
sucralose and the nonpromotion of
dental caries. Based on its review of
evidence described in the proposed rule
and comments submitted on the
proposed rule, the agency has
concluded that sucralose does not
promote dental caries. Therefore, the
agency has decided to amend the
regulation that authorizes a health claim
regarding noncariogenic carbohydrate
sweeteners to include sucralose.

DATES: This final rule is effective March
29, 2006.

FOR FURTHER INFORMATION CONTACT:
James E. Hoadley, Center for Food
Safety and Applied Nutrition (HFS-
830), Food and Drug Administration,
5100 Paint Branch Pkwy., College Park,
MD, 20740-3835, 301-436—-1450.

SUPPLEMENTARY INFORMATION:
I. Background

In the Federal Register of May 13,
2005 (70 FR 25496), the agency
published a proposed rule to amend
§101.80 (21 CFR 101.80), the regulation
which authorizes a health claim
regarding the relationship between
noncariogenic carbohydrate sweeteners
and dental caries, to include sucralose,
a non-nutritive sweetener food
ingredient. Under 403(r)(3)(B)(i) of the
Federal Food, Drug, and Cosmetic Act
(the act) (21 U.S.C. 343(r)(3)(B)(i)), FDA
issued this proposed rule in response to
a petition filed under section 403(r)(4)
of the act (21 U.S.C. 343(r)(4)). Section
403(r)(3)(B)(i) of the act states that the
Secretary of Health and Human Services
(Secretary) (and, by delegation, FDA)
shall issue a regulation authorizing a
health claim only if the Secretary
determines, based on the totality of
publicly available scientific evidence
(including evidence from well-designed
studies conducted in a manner which is
consistent with generally recognized
scientific procedures and principles),
that there is significant scientific
agreement, among experts qualified by
scientific training and experience to
evaluate such claims, that the claim is
supported by such evidence (see also 21
CFR 101.14(c)). Section 403(r)(4) of the
act sets out the procedures that FDA is
to follow upon receiving a health claim
petition.

On April 2, 2004, McNeil
Nutritionals, of Brunswick, NJ (the
petitioner) submitted a petition
requesting that the agency amend
§101.80 to include the non-nutritive

sweetener sucralose as one of the
substances eligible to bear the dental
caries health claim (Ref. 1). FDA filed
the petition for comprehensive review
in accordance with section 403(r)(4) of
the act on July 9, 2004.

FDA considered the scientific
evidence presented in the petition as
part of its review of the scientific
literature on sucralose and dental caries,
as well as information previously
considered by the agency on the
etiology of dental caries and the effects
of slowly fermentable carbohydrates.
The agency summarized this evidence
in the proposed rule (70 FR 25496 at
25498 to 25499). Based on the available
evidence, FDA concluded that dental
caries is a disease for which the U.S.
population is at risk; sucralose is a food
because it contributes taste and other
technical effects listed in 21 CFR
170.3(0) to food; the use of sucralose as
a non-nutritive sweetener in food is safe
and lawful; and there is significant
scientific agreement among qualified
experts that sucralose does not promote
dental caries (70 FR 25496 at 25499).
Consequently, FDA proposed amending
§101.80 (the sucralose proposed rule) to
broaden the health claim to include
sucralose as an additional noncariogenic
carbohydrate sweetener eligible for the
health claim.

II. Summary of Comments and the
Agency’s Response

The agency received four responses,
each containing one or more comments,
to the sucralose proposed rule. Two
responses were from individual
consumers, one from an industry trade
organization, and the other from the
petitioner. One consumer comment had
no relevance to the proposed
amendment, and the other consumer
comment opposed a health claim for
this non-nutritive sweetener but
provided little specific information. The
industry trade organization and the
petitioner agreed with the proposed
amendment without providing grounds
for this support other than those
grounds already provided by FDA in the
preamble to the sucralose proposed rule.
The petitioner also made several
comments regarding FDA’s evaluation
of the evidence, which are discussed in
detail in comments 1 to 4 of this section
II.

(Comment 1) The petitioner
commented that it was inappropriate for
FDA to refer to sucralose-based sugar
substitute products by brand names in
the preamble; specifically in regards to
statements about specific SPLENDA
sugar substitute products not meeting
the eligibility criteria of
§101.80(c)(2)(iii). The petitioner noted

that the SPLENDA brand name did not
appear in the petition and thus FDA’s
conclusions should have referred to the
eligibility of sucralose-based sugar
substitute formulations generically. The
petitioner further noted that SPLENDA
brand name product formulations can
be changed and may in the future meet
§101.80(c)(2)(iii) eligibility criteria.

(Response) The petition cites dental
plaque pH studies conducted with
sucralose-based formulations
representative of commercially
marketed SPLENDA sugar substitute
products. FDA discussed these products
in the preamble to clarify that although
the petition included plaque pH data
representative of these products, FDA
was concluding that the available
evidence did not support the eligibility
of these sucralose-based formulations
for the health claim. FDA referred to
these formulations by their specific
product names (i.e., SPLENDA
Granular, and SPLENDA Packet) for the
sake of convenience. The amendment to
§101.80 provides for the use of the
dental caries health claim in food
labeling of sucralose-containing
products in general and does not
prohibit the use of the health claim in
labeling of any SPLENDA brand name
product that meets § 101.80(c)(2)(iii)
eligibility criteria.

(Comment 2) The petitioner
commented that FDA incorrectly
concluded that the use of the dental
caries health claim in the labeling of
SPLENDA Granular would not be
appropriate. The petitioner asserted that
the petition contains insufficient
information to warrant this conclusion.
FDA had concluded that evidence
contained in the petition does not
demonstrate that SPLENDA Granular
would prevent plaque pH from falling
below 5.7 when measured, as specified
in §101.80(c)(2)(iii)(C), by the
indwelling electrode method (70 FR
24596 at 25500). The petition included
data on the impact of SPLENDA
Granular on plaque pH as measured by
the micro-touch method, a measurement
method different from the indwelling
electrode method specified in
§101.80(c)(2)(iii)(C). The petitioner also
asserted in this comment that the tests
conducted involved the equivalent of
two servings of SPLENDA Granular,
rather than one, and that this was not
taken into consideration by the FDA.

(Response) FDA agrees that a more
appropriate conclusion would have
been that the submitted evidence is
insufficient to establish the eligibility of
the sucralose-maltodextrin formulation
for the claim, rather than concluding
that the available evidence shows the
use of the dental caries health claim in
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labeling of SPLENDA Granular would
not be appropriate. However, this
discussion does not bear on the
amendment to § 101.80 in the final rule
because the amendment addresses
sucralose, not specific SPLENDA brand
products.

(Comment 3) The petitioner objected
to FDA specifically identifying
SPLENDA Packet as not eligible for use
of the dental caries claim because the
product does not meet the definition for
“sugar free.” The petitioner noted that
SPLENDA Packet could in the future be
reformulated using nonfermentable
bulking agents in order to be “sugar
free,” or to lower the level of dextrose
in each packet in order to meet the
“sugar free” criterion. Furthermore, the
petitioner asserted that the plaque pH
performance criterion is a more
important test than is the “sugar free”
standard in the health claim
requirements, adding that if plaque pH
is not lowered below 5.7 by the
indwelling pH method, then it should
not matter how much sugar the product
contains on a per serving basis.

(Response) The preamble of the
proposed rule explicitly stated that this
specific sucralose formulation, for
which the petitioner submitted plaque
pH data, was not being included in our
consideration and stated the reason for
our decision. FDA believes that we
correctly decided to exclude the
sucralose formulation in question, but
we agree that our comment applies only
to that formulation, which was tested in
the submitted studies, and not to the
SPLENDA Packet brand name. In any
case, the petition did not request any
amendment to the regulation with
respect to the “sugar free”” requirement.
Furthermore, FDA does not rank the
importance of the various eligibility
criteria in assessing whether the food in
question can make the claim, as each of
the requirements listed in § 101.80(c),
including the “sugar free” standard,
must be met for the claim to be made.

(Comment 4) The petitioner
commented that the evidence submitted
in the petition demonstrates that
sucralose is not fermented at all, and
therefore FDA’s conclusion that
sucralose is “minimally fermented”” and
“not fermented by oral bacteria to an
extent sufficient to lower dental plaque
pH * * *” is inconsistent with the
available evidence.

(Response) FDA considers it a
difficult task to demonstrate
conclusively that sucralose would not
be fermented to any extent by any
species of oral bacteria. FDA’s decision
to add sucralose to the dental caries
health claim does not turn on a
distinction between ‘“minimally

fermented” or “not fermented.” The
amount of sucralose, an intense
sweetener, used per serving is in
milligram amounts. Even if sucralose
were fermented by oral bacteria,
considering the amount of sucralose
involved, the complete and rapid
fermentation of the amount of sucralose
contained in one serving would likely
not contribute significantly to a change
in plaque pH. Thus, whether sucralose
is “minimally fermented” or “not
fermented” does not affect our decision
to authorize this amendment to the
dental caries health claim.

Given the information discussed in
the preamble to the proposed rule and
the absence of contrary information in
the comments, FDA is adopting as a
final rule, without change, the proposed
amendment of § 101.80 to include
sucralose as a substance eligible for the
dental caries health claim.

III. Environmental Impact

The agency has previously considered
the environmental effects of this rule as
announced in the proposed rule. No
new information or comments have
been received that would affect the
agency’s previous determination that
there is no significant impact on the
human environment and that an
environmental impact statement is not
required.

IV. Analysis of Impacts
A. Regulatory Impact Analysis

FDA has examined the economic
implications of this final rule as
required by Executive Order 12866.
Executive Order 12866 directs agencies
to assess all costs and benefits of
available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity).
Executive Order 12866 classifies a rule
as significant if it meets any one of a
number of specified conditions,
including the following: Having an
annual effect on the economy of $100
million, adversely affecting a sector of
the economy in a material way,
adversely affecting competition, or
adversely affecting jobs. A regulation is
also considered a significant regulatory
action if it raises novel legal or policy
issues. We have determined that this
final rule is not a significant regulatory
action as defined by Executive Order
12866.

FDA identified the following three
options regarding this petition: (1) Deny
the petition; (2) add sucralose to the

dental caries health claim using the
standards previously applied for making
that claim; or (3) add sucralose to the
dental caries health claim using
different standards from those standards
previously applied for making that
claim, so that the claim could be
applied to products such as SPLENDA
Granular and SPLENDA Packet. This
final rule will affect the following three
sets of stakeholders: Consumers,
producers using sucralose, and
producers not using sucralose. We will
evaluate each of the three options with
respect to their effect on each of these
three sets of stakeholders.

Option one: FDA’s denial of the
petition would mean no change in the
dental caries health claim. This option
generates no new costs and benefits and
is the point of comparison for all other
options. Producers using sucralose
would not change labels to provide
more information on sucralose and
dental caries. Producers not using
sucralose would not be affected by
changes in the information given to
consumers about sucralose and dental
caries or changes in the relative prices
of sweeteners or products using
sweeteners. Consumers would continue
to experience dental caries unaffected
by information on sucralose and dental
caries.

If we deny the petition, then the state
of treatment of dental caries would not
be affected. Dental caries is the most
common chronic childhood disease and
94 percent of adults have either
untreated decay or fillings in the crowns
of their teeth, with an average of 22
affected surfaces, according to the
National Oral Health Survey, part of the
National Health and Nutrition
Examination Survey (Ref. 2). The cost of
dental caries includes the costs of dental
treatment as well as the value of lost
productivity and pain and suffering
associated with dental caries. The
following are several risk factors for
developing dental caries: Genetic
factors, eating behaviors, types and
characteristics of foods eaten, and
dental hygiene (Ref. 3). Specifically,
consumption of dietary sugars and
starches have been linked to
development of dental caries.

Option two (final rule): The option
chosen by the agency permits producers
who use sucralose to place the dental
caries health claim in their labeling
under certain conditions. If these
producers decide to do so they will have
to pay to redesign and replace their
labels. If they make this choice, then
their choice reveals that they value the
ability to place the health claim on their
products more highly than they value
the cost they must bear to make the
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labeling change. Producers who use
sucralose are better off under option two
than under option one because under
option two they have additional ways to
market their products to consumers.

This option (under certain conditions)
permits producers who use sucralose to
give consumers more information about
sucralose and dental carries. Some
consumers may find this information
valuable to them while choosing
products. As stated previously, FDA has
determined that this information has
sufficient scientific support, and when
provided in labeling under certain
conditions is truthful and not
misleading to consumers. Consumption
of products containing sucralose, such
as gum and soft drinks, can reduce the
risk of dental caries. This would lead to
benefits in reduced expenditures and
other health costs related to dental
caries. It is possible that the health
claim could draw some consumers to
choose foods that are more expensive. If
they make this choice, they reveal that
they value the more expensive products
more highly than they value the
additional expenditure. It is also
possible that the prices of products
containing sucralose may rise and cause
some consumers to seek other, less
expensive products with less protection
against dental caries. If they make this
choice, they reveal that they value the
less expensive products more highly
than the increased probability of bearing
the consequences of dental caries.
Regardless of their choices, consumers
are better off under option two than
under option one because they can have
more information related to their health
and can make the choices that seem best
to them.

If the agency under certain conditions
permits producers who use sucralose to
place the dental caries health claim in
their labeling, products that do not
contain sucralose may be affected. Some
producers may be hurt if consumers
choose to stop consuming their products
and instead consume products
containing sucralose. Some producers
may be helped if changes in the prices
of products using sucralose make their
products look less expensive to
consumers. Producers not using
sucralose will be affected differently
depending on the type of product that
they produce, and it is impossible to tell
beforehand how the approval of this
health claim will affect different
producers.

Some producers not now using
sucralose may decide to reformulate
their products to contain sucralose.
Substitution of sucralose for sugars in
some foods, such as gum and soft drinks
can reduce the risk of dental caries. This

reformulation would lead to benefits to
consumers in reduced costs associated
with dental caries. If some producers
choose to reformulate their products,
they reveal that they value the ability to
place the health claim on their products
more highly than they value the cost of
reformulating their products. Whatever
the effects of this option on producers
not using sucralose, they will be the
result of the product choices made by
consumers who respond to the new
information and make the choices that
seem best to them.

Option three: This option would relax
some of the restrictions imposed by the
agency in option two so that the claim
could be applied to products such as
SPLENDA Granular and SPLENDA
Packet. Option three would use different
standards for approving this claim than
previously applied to other products.

Option three would give producers
using sucralose more opportunities to
make the health claim than under
option two. If, when given this option,
producers decide to make the claims,
they would have to pay to redesign and
replace their labels, and they could
decide to change more labels than under
option two. However, if they voluntarily
make this choice, they reveal that they
value the ability to place the health
claim on their product more highly than
they value the cost of the label change
regardless of how many labels they
would change. Therefore, producers
who use sucralose are better off under
option three than under option two
because they have additional
opportunities for marketing their
products to consumers using the health
claim.

Option three makes producers using
sucralose better off while making
consumers worse off. As stated
previously, the intended use of
SPLENDA Granular is in the preparation
of foods likely to lower plaque pH
below 5.7 when measured by the
indwelling electrode method. It also is
designed to be used in the cooking and
baking of many foods containing starch.
Because foods containing starch are
associated with increased plaque acidity
and thus increased risk of dental caries,
consumers would not benefit from
seeing the health claim on products
such as SPLENDA Granular. Also, as
stated previously, SPLENDA Packet
contains dextrose, and therefore is not
“sugar free” and may promote tooth
decay. Therefore, consumers would be
made worse off under option three than
under option two. Having the health
claim on these additional types of
products may mislead consumers and
undo some of the benefit (reduced
dental caries) of allowing the claim on

products containing sucralose that meet
the conditions set forth by the agency.

For producers not using sucralose, the
effect of option three is generally the
same as for option two, though allowing
the claim to appear on more products
would likely make for larger effects.

We can conclude that the final rule
option chosen by the agency (option
two) is better for society than option one
because the impact on consumers and
on producers using sucralose is positive
and the impact on producers not using
sucralose is indeterminate and depends
only on choices made by better
informed consumers. We can also
conclude that the final rule option
chosen by the agency (option two) is
better for society than option three
because under option three any
advantage to producers using sucralose
comes at the disadvantage of consumers.

The petition also raises the issue of
the effect the increased use of sucralose
could have on weight loss in the U.S.
population. We have not addressed that
issue here because the products
involved and the amounts consumed are
so small that a health claim relating
sucralose to reduced dental caries
would not have an impact big enough to
cause a noticeable change in weight.

B. Regulatory Flexibility Analysis

We have examined the economic
implications of this final rule as
required by the Regulatory Flexibility
Act (5 U.S.C. 601-612). If arule has a
significant impact on a substantial
number of small entities, the Regulatory
Flexibility Act requires the agency to
analyze regulatory options that would
minimize the economic impact of the
rule on small entities.

As previously explained, this final
rule will not generate any compliance
costs for any small entities, because it
does not require small entities to
undertake any new activity. No small
business will choose to use the dental
caries health claim authorized by this
rule unless it believes that doing so will
increase private benefits by more than it
increases private costs. Accordingly, we
certify that this final rule will not have
a significant impact on a substantial
number of small entities. Under the
Regulatory Flexibility Act, no further
analysis is required.

C. Unfunded Mandates

Title II of the Unfunded Mandates
Reform Act of 1995 (Public Law 104—4)
requires that agencies prepare a written
statement of anticipated costs and
benefits before issuing any final rule
that may result in the expenditure by
State, local, and tribal governments, in
the aggregate, or by the private sector, of
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$115,000,000 or more (adjusted
annually for inflation) in any 1 year.
The Unfunded Mandates Reform Act
does not require FDA to prepare a
statement of costs and benefits for this
rule, because the rule is not expected to
result in any 1 year expenditure that
would exceed $115,000,000.

V. Paperwork Reduction Act

FDA concludes that the labeling
provisions of this final rule are not
subject to review by the Office of
Management and Budget because they
do not constitute a ‘““collection of
information”” under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520). Rather, the food labeling health
claim on the association between
sucralose and the nonpromotion of
dental caries is a “public disclosure of
information originally supplied by the
Federal Government to the recipient for
the purpose of disclosure to the public.”
(5 CFR 1320.3(c)(2)).

VI. Federalism

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. FDA has
determined that the rule will have a
preemptive effect on State law. Section
4 (a) of the Executive Order requires
agencies to “‘construe * * * a Federal
statute to preempt State law only where
the statute contains an express
preemption provision or there is some
other clear evidence that the Congress
intended preemption of State law, or
where the exercise of State authority
conflicts with the exercise of Federal
authority under the Federal statute.”
Section 403A of the act (21 U.S.C. 343—
1) is an express preemption provision.
Section 403A(a) of the act (21 U.S.C.
343—1(a)) provides that:

(a)* * * no State or political subdivision of
a State may directly or indirectly establish
under any authority or continue in effect as
to any food in interstate commerce -- * * *

(5) any requirement respecting any claim of
the type described in section 403(r)(1) made
in the label or labeling of food that is not

identical to the requirement of section 403(r).
* * %

Currently, this provision operates to
preempt States from imposing health
claim labeling requirements concerning
sucralose and reduced risk of dental
caries because no such requirement had
been imposed by FDA under section
403(r) of the act. This final rule amends
existing food labeling regulations to add
sucralose as an eligible noncariogenic
carbohydrate sweetener to the dietary
noncariogenic carbohydrate sweeteners
and dental caries health claim.
Although this rule would have a
preemptive effect, in that it would
preclude States from issuing any health

claim labeling requirements for
sucralose and reduced risk of dental
caries that are not identical to those
required by this final rule, this
preemptive effect is consistent with
what Congress set forth in section 403A
of the act. Section 403A(a)(5) of the act
displaces both State legislative
requirements and State common law
duties. Medtronic v. Lohr, 518 U.S. 470,
503 (1996) (Breyer, J., concurring in part
and concurring in judgment); id. at 510
(O’Connor, J., joined by Rehnquist, C. J.,
Scalia, J., and Thomas, J., concurring in
part and dissenting in part); Cipollone v.
Liggett Group, Inc., 505 U.S. 504, 521
(1992) (plurality opinion); id. at 548-49
(Scalia, J., joined by Thomas, J.,
concurring in judgment in part and
dissenting in part).

FDA believes that the preemptive
effect of the final rule would be
consistent with Executive Order 13132.
Section 4(e) of the Executive Order
provides that “when an agency proposes
to act through adjudication or
rulemaking to preempt State law, the
agency shall provide all affected State
and local officials notice and an
opportunity for appropriate
participation in the proceedings.” FDA
provided the States with an opportunity
for appropriate participation in this
rulemaking when it sought input from
all stakeholders through publication of
the proposed rule in the Federal
Register on May 13, 2005 (70 FR 25496).
FDA received no comments from any
states on the proposed rulemaking.

In addition, on December 23, 2005,
FDA'’s Division of Federal and State
Relations provided notice by fax and
email transmission to State health
commissioners, State agriculture
commissioners, food program directors,
and drug program directors as well as
FDA field personnel of FDA’s intended
amendment to add sucralose as a
sweetener to the noncariogenic
carbohydrate sweeteners and dental
caries health claim (21 CFR 101.80). The
notice provided the States with further
opportunity for input on the rule. It
advised the States of the publication of
the proposed rule and encouraged State
and local governments to review the
notice and to provide any comments to
the docket (docket number 2004P—
0294), opened in the May 13, 2005,
Federal Register notice, by a date 30
days from the date of the notice (i.e., by
January 23, 2006), or to contact certain
named individuals. FDA received no
comments in response to this notice.
The notice has been filed in the above
numbered docket.

In conclusion, the agency believes
that it has complied with all of the
applicable requirements under the

Executive Order and has determined
that the preemptive effects of this rule
are consistent with Executive Order
13132.

VII. References

The following references have been
placed on display in the Division of
Dockets Management, (HFA-305), Food
and Drug Administration, 5630 Fishers
Lane, rm. 1061, Rockville, MD 20852,
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. McNeil Nutritionals, “Petition to Amend
the Regulation for 21 CFR Sec. 101.80 to
Authorize a Noncariogenicity Dental Health
Claim for Sucralose,” CP—-1, Docket No.
2004P-0294, April 2, 2004.

2. U.S. Department of Health and Human
Services, National Institute of Dental and
Craniofacial Research, “Results of National
Oral Health Survey Released’ (press release),
Rockville MD, http://www.hhs.gov/news/
press/1996pres/960311.html, March 11,
1996.

3. U.S. Department of Health and Human
Services, National Institute of Dental and
Craniofacial Research, “Oral Health in
America: A Report of the Surgeon General,”
executive summary (monograph on the
Internet), Rockville MD, http://
www.nidcr.nih.gov/AboutNIDCR/
SurgeonGeneral/ExecutiveSummary.htm,
May 2000.

List of Subjects in 21 CFR Part 101

Food labeling, Nutrition, Reporting
and recordkeeping requirements.
m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 101 is
amended as follows:

PART 101—FOOD LABELING

m 1. The authority citation for 21 CFR
part 101 continues to read as follows:

Authority: 15 U.S.C. 1453, 1454, 1455; 21
U.S.C. 321, 331, 342, 343, 348, 371; 42 U.S.C.
243, 264, 271.

m 2. Section 101.80 is amended by
adding (c)(2)(ii)(C) and (e)(1)(v) to read

as follows:

§101.80 Health claims: dietary
noncariogenic carbohydrate sweeteners
and dental caries.

(C) * * %
(2) * *x %
(ii) * * %
(C) Sucralose
* * * * *
(e) * * *

(v) Frequent eating of foods high in
sugars and starches as between-meal
snacks can promote tooth decay.
Sucralose, the sweetening ingredient
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used to sweeten this food, unlike sugars,

does not promote tooth decay.
* * * * *

Dated: March 21, 2006.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 06—3007 Filed 3—28-06; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 522

Implantation or Injectable Dosage
Form New Animal Drugs; Flunixin

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental abbreviated
new animal drug application (ANADA)
filed by Norbrook Laboratories, Ltd. The
supplemental ANADA provides for the
veterinary prescription use of flunixin
meglumine solution by intravenous
injection in lactating dairy cattle for
control of fever associated with bovine
respiratory disease and endotoxemia,
and for control of inflammation in
endotoxemia.

DATES: This rule is effective March 29,
2006.

FOR FURTHER INFORMATION CONTACT:
Christopher Melluso, Center for
Veterinary Medicine (HFV-104), Food
and Drug Administration, 7500 Standish
Pl., Rockville, MD 20855, 301-827—
0169, e-mail:
christopher.melluso@fda.hhs.gov.

SUPPLEMENTARY INFORMATION: Norbrook
Laboratories, Ltd., Station Works,
Newry BT35 6JP, Northern Ireland, filed
supplemental ANADA 200-308 that
provides for veterinary prescription use
of Flunixin Injection intravenously in
lactating dairy cattle for control of fever
associated with bovine respiratory
disease and endotoxemia, and for
control of inflammation in endotoxemia.
The supplemental ANADA is approved
as of March 1, 2006, and the regulations
are amended in 21 CFR 522.970 to
reflect the approval. The basis of
approval is discussed in the freedom of
information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to

support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

FDA has determined under 21 CFR
25.33(a)(1) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
ofrule” in 5 U.S.C. 804(3)(A) because it
is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 522

Animal drugs.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 522 is amended as follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.

m 2. Section 522.970 is amended by
revising paragraph (e)(2)(iii) to read as
follows:

§522.970 Flunixin.

* * * * *

(e]* * %
(2) R

(iii) Limitations. Do not slaughter for
food use within 4 days of last treatment.
A withdrawal period has not been
established for use in preruminating
calves. Do not use in calves to be
processed for veal. For Nos. 000061,
055529, and 059130: Do not use in dry
dairy cows. Milk that has been taken
during treatment and for 36 hours after
the last treatment must not be used for
food. For No. 057561: Not for use in
lactating or dry dairy cows.

* * * * *

Dated: March 20, 2006.
Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 06—3006 Filed 3—28-06; 8:45 am]|
BILLING CODE 4160-01-S

DEPARTMENT OF DEFENSE

Department of the Navy

32 CFR Part 706

Certifications and Exemptions Under
the International Regulations for
Preventing Collisions at Sea, 1972
AGENCY: Department of the Navy, DOD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
is amending its certifications and
exemptions under the International
Regulations for Preventing Collisions at
Sea, 1972 (72 COLREGS), to reflect that
the Deputy Assistant Judge Advocate
General (Admiralty and Maritime Law)
has determined that USS THE
SULLIVANS (DDG 68) is a vessel of the
Navy which, due to its special
construction and purpose, cannot fully
comply with certain provisions of the 72
COLREGS without interfering with its
special function as a naval ship. The
intended effect of this rule is to warn
mariners in waters where 72 COLREGS
apply.

DATES: Effective Date: March 1, 2006.
FOR FURTHER INFORMATION CONTACT:
Commander Gregg A. Cervi, JAGC, U.S.
Navy, Deputy Assistant Judge Advocate
General (Admiralty and Maritime Law),
Office of the Judge Advocate General,
Department of the Navy, 1322 Patterson
Ave., SE., Suite 3000, Washington Navy
Yard, DC 20374-5066, telephone 202—
685-5040.

SUPPLEMENTARY INFORMATION: Pursuant
to the authority granted in 33 U.S.C.
1605, the Department of the Navy
amends 32 CFR Part 706. This
amendment provides notice that the
Deputy Assistant Judge Advocate
General (Admiralty and Maritime Law),
under authority delegated by the
Secretary of the Navy, has certified that
USS THE SULLIVANS (DDG 68) is a
vessel of the Navy which, due to its
special construction and purpose,
cannot fully comply with the following
specific provisions of 72 COLREGS
without interfering with its special
function as a naval ship: AnnexI,
paragraph 3(a), pertaining to the
horizontal distance between the forward
and after masthead lights. The Deputy
Assistant Judge Advocate General
(Admiralty and Maritime Law) has also
certified that the lights involved are
located in closest possible compliance
with the applicable 72 COLREGS
requirements. All other previously
certified deviations from the 72
COLREGS not affected by this
amendment remain in effect.



Federal Register/Vol. 71, No. 60/ Wednesday, March 29, 2006 /Rules and Regulations

15565

Moreover, it has been determined, in
accordance with 32 CFR Parts 296 and
701, that publication of this amendment
for public comment prior to adoption is
impracticable, unnecessary, and
contrary to public interest since it is
based on technical findings that the
placement of lights on this vessel in a
manner differently from that prescribed
herein will adversely affect the vessel’s
ability to perform its military functions.

List of Subjects in 32 CFR Part 706

Marine safety, Navigation (water), and
Vessels.

m For the reasons set forth in the
preamble, amend part 706 of title 32 of
the Code of Federal Regulations as
follows:

PART 706—CERTIFICATIONS AND
EXEMPTIONS UNDER THE
INTERNATIONAL REGULATIONS FOR
PREVENTING COLLISIONS AT SEA,
1972

m 1. The authority citation for part 706
continues to read:

Authority: 33 U.S.C. 1605.

TABLE FIVE

m 2. In Table Four, Paragraph 16 of
§706.2 remove the entry for USS THE
SULLIVANS (DDG 68).

m 3. In Table Five of § 706.2 revise the
entry for USS THE SULLIVANS (DDG
68) to read as follows:

§706.2 Certifications of the Secretary of
the Navy under Executive Order 11964 and
33 U.S.C. 1605.

* * * * *

over all other lights and

Masthead lights not

Forward masthead light
not in forward quarter

After masthead light

less than 2 ship’s Percentage hori-

Vessel No ’ : length aft of forward zontal separation
obstrucstg:nsz.(,%nnex L of ship. %r(\g)ex l, sec. masthead light. Annex attained
’ I, sec. 3(a)
USS The SULLIVANS DDG B8 .o X X 21.2

Approved: March 1, 2006.
Gregg A. Cervi,

Commander, JAGC, U.S. Navy, Deputy
Assistant Judge Advocate General (Admiralty
and Maritime Law).

[FR Doc. 06—2995 Filed 3—28-06; 8:45 am]
BILLING CODE 3810-FF-P

DEPARTMENT OF DEFENSE

Department of the Navy

32 CFR Part 706

Certifications and Exemptions Under
the International Regulations for
Preventing Collisions at Sea, 1972
AGENCY: Department of the Navy, DOD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
is amending its certifications and
exemptions under the International
Regulations for Preventing Collisions at
Sea, 1972 (72 COLREGS), to reflect that
the Deputy Assistant Judge Advocate
General (Admiralty and Maritime Law)
has determined that USS CARNEY
(DDG 64) is a vessel of the Navy which,
due to its special construction and
purpose, cannot fully comply with
certain provisions of the 72 COLREGS
without interfering with its special
function as a naval ship. The intended
effect of this rule is to warn mariners in
waters where 72 COLREGS apply.

DATES: Effective Date: March 15, 2006.

FOR FURTHER INFORMATION CONTACT:
Commander Gregg A. Cervi, JAGGC, U.S.
Navy, Deputy Assistant Judge Advocate
General (Admiralty and Maritime Law),
Office of the Judge Advocate General,
Department of the Navy, 1322 Patterson
Ave., SE., Suite 3000, Washington Navy
Yard, DC 20374-5066, telephone 202—
685-5040.
SUPPLEMENTARY INFORMATION: Pursuant
to the authority granted in 33 U.S.C.
1605, the Department of the Navy
amends 32 CFR part 706. This
amendment provides notice that the
Deputy Assistant Judge Advocate
General (Admiralty and Maritime Law),
under authority delegated by the
Secretary of the Navy, has certified that
USS CARNEY (DDG 64) is a vessel of
the Navy which, due to its special
construction and purpose, cannot fully
comply with the following specific
provisions of 72 COLREGS without
interfering with its special function as a
naval ship: Annex I, paragraph 3(a),
pertaining to the horizontal distance
between the forward and after masthead
lights. The Deputy Assistant Judge
Advocate General (Admiralty and
Maritime Law) has also certified that the
lights involved are located in closest
possible compliance with the applicable
72 COLREGS requirements. All other
previously certified deviations from the
72 COLREGS not affected by this
amendment remain in effect.

Moreover, it has been determined, in
accordance with 32 CFR parts 296 and
701, that publication of this amendment

for public comment prior to adoption is
impracticable, unnecessary, and
contrary to public interest since it is
based on technical findings that the
placement of lights on this vessel in a
manner differently from that prescribed
herein will adversely affect the vessel’s
ability to perform its military functions.

List of Subjects in 32 CFR Part 706

Marine safety, Navigation (water), and
Vessels.

m For the reasons set forth in the
preamble, amend part 706 of title 32 of
the Code of Federal Regulations as
follows:

PART 706—CERTIFICATIONS AND
EXEMPTIONS UNDER THE
INTERNATIONAL REGULATIONS FOR
PREVENTING COLLISIONS AT SEA,
1972

m 1. The authority citation for part 706
continues to read:

Authority: 33 U.S.C. 1605.

m 2. In Table Four, Paragraph 16 of
§ 706.2 remove the entry for USS
CARNEY (DDG 64).

m 3. In Table Five of § 706.2 revise the
entry for USS CARNEY (DDG 64) to read
as follows:

§706.2 Certifications of the Secretary of
the Navy under Executive Order 11964 and
33 U.S.C. 1605.

* * * * *



15566 Federal Register/Vol.

71, No. 60/ Wednesday, March 29, 2006 /Rules and Regulations

TABLE FIVE

Masthead lights not
over all other lights and

Forward masthead light
not in forward quarter

After masthead light

less than % ship’s aft Percentage hori-

Vessel No. obstructions. Annex I, of ship. Annex |, sec. of forward masthead Zont‘gtéeiﬁgéation
sec. 2(f) 3(a) light. Annex I, sec. 3(a)
USS CARNEY DDG 64 oo X X 14.4

Approved: March 15, 2006.
Gregg A. Cervi,

Commander, JAGC, U.S. Navy, Deputy
Assistant Judge Advocate (General Admiralty
and Maritime Law).

[FR Doc. 06—2994 Filed 3—-28-06; 8:45 am]
BILLING CODE 3810-FF-P

DEPARTMENT OF DEFENSE

Department of the Navy

32 CFR Part 706

Certifications and Exemptions Under
the International Regulations for
Preventing Collisions at Sea, 1972
AGENCY: Department of the Navy, DOD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
is amending its certifications and
exemptions under the International
Regulations for Preventing Collisions at
Sea, 1972 (72 COLREGS), to reflect that
the Deputy Assistant Judge Advocate
General (Admiralty and Maritime Law)
has determined that USS MILIUS (DDG
69) is a vessel of the Navy which, due
to its special construction and purpose,
cannot fully comply with certain
provisions of the 72 COLREGS without
interfering with its special function as a
naval ship. The intended effect of this
rule is to warn mariners in waters where
72 COLREGS apply.

DATES: Effective Date: February 24,
2006.

FOR FURTHER INFORMATION CONTACT:
Commander Gregg A. Cervi, JAGC, U.S.
Navy, Deputy Assistant Judge Advocate
General (Admiralty and Maritime Law),
Office of the Judge Advocate General,
Department of the Navy, 1322 Patterson
Ave., SE., Suite 3000, Washington Navy
Yard, DC 20374-5066, telephone (202)
685-5040.
SUPPLEMENTARY INFORMATION: Pursuant
to the authority granted in 33 U.S.C.
1605, the Department of the Navy
amends 32 CFR part 706. This
amendment provides notice that the
Deputy Assistant Judge Advocate
General (Admiralty and Maritime Law),
under authority delegated by the
Secretary of the Navy, has certified that
USS MILIUS (DDG 69) is a vessel of the
Navy which, due to its special
construction and purpose, cannot fully
comply with the following specific
provisions of 72 COLREGS without
interfering with its special function as a
naval ship: Annex I, paragraph 2(f)(ii),
pertaining to the vertical placement of
task lights; and Annex I, paragraph 3(a),
pertaining to the horizontal distance
between the forward and after masthead
lights. The Deputy Assistant Judge
Advocate General (Admiralty and
Maritime Law) has also certified that the
lights involved are located in closest
possible compliance with the applicable
72 COLREGS requirements. All other
previously certified deviations from the
72 COLREGS not affected by this
amendment remain in effect.

Moreover, it has been determined, in
accordance with 32 CFR parts 296 and

TABLE FIVE

701, that publication of this amendment
for public comment prior to adoption is
impracticable, unnecessary, and
contrary to public interest since it is
based on technical findings that the
placement of lights on this vessel in a
manner differently from that prescribed
herein will adversely affect the vessel’s
ability to perform its military functions.

List of Subjects in 32 CFR Part 706

Marine safety, Navigation (water), and
Vessels.

m For the reasons set forth in the
preamble, amend part 706 of title 32 of
the Code of Federal Regulations as
follows:

PART 706—CERTIFICATIONS AND
EXEMPTIONS UNDER THE
INTERNATIONAL REGULATIONS FOR
PREVENTING COLLISIONS AT SEA,
1972

m 1. The authority citation for part 706
continues to read:

Authority: 33 U.S.C. 1605.

m 2. In Table Four, Paragraph 16 of
§ 706.2 remove the entry for USS
MILIUS (DDG 69).

m 3. In Table Five of § 706.2 revise the
entry for USS MILIUS (DDG 69) to read
as follows:

§706.2 Certifications of the Secretary of
the Navy under Executive Order 11964 and
33 U.S.C. 1605.

* * * * *

Masthead lights not
over all other lights and

Forward masthead light
not in forward quarter

After masthead light

less than 2 ship’s Percentage hori-

Vessel Number ’ : length aft of forward zontal separation
obstrucstlec;nsz.(,gnnex L of ship. %r(\g)ex l, sec. masthead light. Annex attained
’ I, sec. 3(a)
USS MILIUS ..o, DDG 69 ... e X X 14.7
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Approved: February 24, 2006.
Gregg A. Cervi,

Commander, JAGC, U.S. Navy, Deputy
Assistant Judge Advocate General (Admiralty
and Maritime Law).

[FR Doc. 06—2993 Filed 3—28-06; 8:45 am]

BILLING CODE 3810-FF-P

DEPARTMENT OF DEFENSE

Department of the Navy

32 CFR Part 706

Certifications and Exemptions Under
the International Regulations for
Preventing Collisions at Sea, 1972
AGENCY: Department of the Navy, DOD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
is amending its certifications and
exemptions under the International
Regulations for Preventing Collisions at
Sea, 1972 (72 COLREGS), to reflect that
the Deputy Assistant Judge Advocate
General (Admiralty and Maritime Law)
has determined that USS BARRY (DDG
52) is a vessel of the Navy which, due
to its special construction and purpose,
cannot fully comply with certain
provisions of the 72 COLREGS without
interfering with its special function as a
naval ship. The intended effect of this
rule is to warn mariners in waters where
72 COLREGS apply.

DATES: Effective Date: February 24,
2006.

FOR FURTHER INFORMATION CONTACT:
Commander Gregg A. Cervi, JAGGC, U.S.
Navy, Deputy Assistant Judge Advocate
General (Admiralty and Maritime Law),
Office of the Judge Advocate General,
Department of the Navy, 1322 Patterson
Ave., SE., Suite 3000, Washington Navy
Yard, DC 20374-5066, telephone (202)
685-5040.
SUPPLEMENTARY INFORMATION: Pursuant
to the authority granted in 33 U.S.C.
1605, the Department of the Navy
amends 32 CFR Part 706. This
amendment provides notice that the
Deputy Assistant Judge Advocate
General (Admiralty and Maritime Law),
under authority delegated by the
Secretary of the Navy, has certified that
USS BARRY (DDG 52) is a vessel of the
Navy which, due to its special
construction and purpose, cannot fully
comply with the following specific
provisions of 72 COLREGS without
interfering with its special function as a
naval ship: Annex I, paragraph 2(f)(ii),
pertaining to the vertical placement of
task lights; and Annex I, paragraph 3(a),
pertaining to the horizontal distance
between the forward and after masthead
lights. The Deputy Assistant Judge
Advocate General (Admiralty and
Maritime Law) has also certified that the
lights involved are located in closest
possible compliance with the applicable
72 COLREGS requirements. All other
previously certified deviations from the
72 COLREGS not affected by this
amendment remain in effect.

Moreover, it has been determined, in
accordance with 32 CFR parts 296 and

TABLE FIVE

701, that publication of this amendment
for public comment prior to adoption is
impracticable, unnecessary, and
contrary to public interest since it is
based on technical findings that the
placement of lights on this vessel in a
manner differently from that prescribed
herein will adversely affect the vessel’s
ability to perform its military functions.

List of Subjects in 32 CFR Part 706

Marine safety, Navigation (water), and
Vessels.

m For the reasons set forth in the
preamble, amend part 706 of title 32 of
the Code of Federal Regulations as
follows:

PART 706—CERTIFICATIONS AND
EXEMPTIONS UNDER THE
INTERNATIONAL REGULATIONS FOR
PREVENTING COLLISIONS AT SEA,
1972

m 1. The authority citation for part 706
continues to read:

Authority: 33 U.S.C. 1605.

m 2. In Table Four, Paragraph 16 of
§ 706.2 remove the entry for USS
BARRY (DDG 52).

m 3. In Table Five of § 706.2 revise the
entry for USS BARRY (DDG 52) to read
as follows:

§706.2 Certifications of the Secretary of
the Navy under Executive Order 11964 and
33 U.S.C. 1605.

* * * * *

over all other lights and

Masthead lights not

Forward masthead light
not in forward quarter

After masthead less

than 2 ship’s length aft Percentage hori-

Vessel Number obstructions. Annex |, of ship. Annex | sec. of forward masthead zontzlt;?rﬁ)géation
sec. 2(f) 3(a) light. Annex I, sec. 3(a)
USS BARRY ....cooiiieeeeeeeees DDG 52 ... oo X X 14.7

Approved: February 24, 2006.
Gregg A. Cervi,
Commander, JAGC, U.S. Navy, Deputy
Assistant Judge Advocate General (Admiralty
and Maritime Law).
[FR Doc. 06—2992 Filed 3—28-06; 8:45 am]
BILLING CODE 3810-FF-P

DEPARTMENT OF DEFENSE
Department of the Navy
32 CFR Part 706

Certifications and Exemptions Under
the International Regulations for
Preventing Collisions at Sea, 1972
AGENCY: Department of the Navy, DOD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
is amending its certifications and

exemptions under the International
Regulations for Preventing Collisions at
Sea, 1972 (72 COLREGS), to reflect that
the Deputy Assistant Judge Advocate
General (Admiralty and Maritime Law)
has determined that USS FARRAGUT
(DDG 99) is a vessel of the Navy which,
due to its special construction and
purpose, cannot fully comply with
certain provisions of the 72 COLREGS
without interfering with its special
function as a naval ship. The intended
effect of this rule is to warn mariners in
waters where 72 COLREGS apply.
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DATES: Effective Date: December 8, 2005.

FOR FURTHER INFORMATION CONTACT:
Commander Gregg A. Cervi, JAGC, U.S.
Navy, Deputy Assistant Judge Advocate
General (Admiralty and Maritime Law),
Office of the Judge Advocate General,
Department of the Navy, 1322 Patterson
Ave., SE., Suite 3000, Washington Navy
Yard, DC 20374-5066, telephone 202—
685-5040.

SUPPLEMENTARY INFORMATION: Pursuant
to the authority granted in 33 U.S.C.
1605, the Department of the Navy
amends 32 CFR Part 706. This
amendment provides notice that the
Deputy Assistant Judge Advocate
General (Admiralty and Maritime Law),
under authority delegated by the
Secretary of the Navy, has certified that
USS FARRAGUT (DDG 99) is a vessel of
the Navy which, due to its special
construction and purpose, cannot fully
comply with the following specific
provisions of 72 COLREGS without
interfering with its special function as a
naval ship: Annex I, paragraph 2(f)(i),
pertaining to the placement of the
masthead light or lights above and clear

of all other lights and obstructions;
Annex I, paragraph 2(f)(ii), pertaining to
the vertical placement of task lights;
Annex I, paragraph 3(a), pertaining to
the location of the forward masthead
light in the forward quarter of the ship,
and the horizontal distance between the
forward and after masthead lights; and
Annex I, paragraph 3(c), pertaining to
placement of task lights not less than
two meters from the fore and aft
centerline of the ship in the athwartship
direction. The Deputy Assistant Judge
Advocate General (Admiralty and
Maritime Law) has also certified that the
lights involved are located in closest
possible compliance with the applicable
72 COLREGS requirements.

Moreover, it has been determined, in
accordance with 32 CFR Parts 296 and
701, that publication of this amendment
for public comment prior to adoption is
impracticable, unnecessary, and
contrary to public interest since it is
based on technical findings that the
placement of lights on this vessel in a
manner differently from that prescribed
herein will adversely affect the vessel’s
ability to perform its military functions.

List of Subjects in 32 CFR Part 706

Marine safety, Navigation (water), and
Vessels.

m For the reasons set forth in the
preamble, amend part 706 of title 32 of
the Code of Federal Regulations as
follows:

PART 706—CERTIFICATIONS AND
EXEMPTIONS UNDER THE
INTERNATIONAL REGULATIONS FOR
PREVENTING COLLISIONS AT SEA,
1972

m 1. The authority citation for part 706
continues to read:

Authority: 33 U.S.C. 1605.

m 2. Table Four, Paragraph 15 of § 706.2
is amended by adding, in numerical
order, the following entry for USS
FARRAGUT

§706.2 Certifications of the Secretary of
the Navy under Executive Order 11964 and
33 U.S.C. 1605.

* * * * *

Horizontal distance from the fore and aft centerline of

Vessel Number the vessel in the athwartship direction
USS FARRAGUT ..ot DDG 99 ...ocoiviiiiiiiieeeee 1.84 meters.

m 3. Table Four, Paragraph 16 of § 706.2
is amended by adding, in numerical

order, the following entry for USS
FARRAGUT:

§706.2 Certifications of the Secretary of
the Navy under Executive Order 11964 and
33 U.S.C. 1605.

* * * * *

Vessel Number Obstruction angle relative ship’s headings
USS FARRAGUT ...t DDG 99 ....ccooiiiiiiiie 109.12° thru 112.50°.

m 4. Table Five of § 706.2 is amended by
adding, in numerical order, the
following entry for USS FARRAGUT:

§706.2 Certifications of the Secretary of
the Navy under Executive Order 11964 and
33 U.S.C. 1605.

* * * * *
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TABLE FIVE

over all other lights and

Masthead lights not
not in forward quarter

Forward masthead light

After masthead light

less than 1/2 ship’s Percentage hori-

Vessel No. ’ : length aft of forward zontal separation
obstrucstlec;nsz.(,gnnex L of ship. %r(\g)ex l, sec. masthead light. Annex attained
’ I, sec. 3(a)
USS FARRAGUT .....cocvvvvrienen. DDG 99 X X X 14.5

Approved: December 8, 2005.
Anthony J. Mazzeo,

Commander, JAGC, U.S. Navy, Deputy
Assistant Judge Advocate General (Admiralty
and Maritime Law) (Acting).

[FR Doc. 06—2991 Filed 3—28-06; 8:45 am]|
BILLING CODE 3810-FF-P

DEPARTMENT OF AGRICULTURE

Forest Service

36 CFR Part 242

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 100
RIN 1018-AU05

Subsistence Management Regulations
for Public Lands in Alaska, Subpart C
and Subpart D—2006-07 Subsistence
Taking of Fish and Shellfish
Regulations

AGENCIES: Forest Service, Agriculture;
Fish and Wildlife Service, Interior.
ACTION: Final rule.

SUMMARY: This final rule establishes
regulations for seasons, harvest limits,
methods, and means related to taking of
fish and shellfish for subsistence uses
during the 200607 regulatory year. The
rulemaking is necessary because
Subpart D is subject to an annual public
review cycle. This rulemaking replaces
the fish and shellfish taking regulations
included in the “Subsistence
Management Regulations for Public
Lands in Alaska, Subpart C and Subpart
D—2005-06 Subsistence Taking of Fish
and Wildlife Regulations,”” which expire
on March 31, 2006. This rule also
amends the Customary and Traditional
Use Determinations of the Federal
Subsistence Board (Section .24 of
Subpart C).

DATES: Sections .24(a)(2) and (3) are
effective April 1, 2006. Sections .27
and .28 are effective April 1, 2006,
through March 31, 2007.

FOR FURTHER INFORMATION CONTACT:
Chair, Federal Subsistence Board, c/o

U.S. Fish and Wildlife Service,
Attention: Thomas H. Boyd, Office of
Subsistence Management; (907) 786—
3888. For questions specific to National
Forest System lands, contact Steve
Kessler, Regional Subsistence Program
Leader, USDA, Forest Service, Alaska
Region, (907) 786—3592.
SUPPLEMENTARY INFORMATION:

Background

Title VIII of the Alaska National
Interest Lands Conservation Act
(ANILCA) (16 U.S.C. 3111-3126)
requires that the Secretary of the Interior
and the Secretary of Agriculture
(Secretaries) implement a joint program
to grant a preference for subsistence
uses of fish and wildlife resources on
public lands, unless the State of Alaska
enacts and implements laws of general
applicability that are consistent with
ANILCA and that provide for the
subsistence definition, preference, and
participation specified in Sections 803,
804, and 805 of ANILCA. In 1978, the
State implemented a program that the
Department of the Interior found to be
consistent with ANILCA. However, in
December 1989, the Alaska Supreme
Court ruled in McDowell v. State of
Alaska that the rural preference in the
State subsistence statute violated the
Alaska Constitution. The Court’s ruling
in McDowell required the State to delete
the rural preference from the
subsistence statute and, therefore,
negated State compliance with ANILCA.
The Court stayed the effect of the
decision until July 1, 1990.

As a result of the McDowell decision,
the Department of the Interior and the
Department of Agriculture
(Departments) assumed, on July 1, 1990,
responsibility for implementation of
Title VIII of ANILCA on public lands.
On June 29, 1990, the Temporary
Subsistence Management Regulations
for Public Lands in Alaska were
published in the Federal Register (55
FR 27114). On January 8, 1999 (64 FR
1276), the Departments extended
jurisdiction to include waters in which
there exists a Federal reserved water
right. This amended rule conformed the
Federal Subsistence Management

Program to the Ninth Circuit’s ruling in
Alaska v. Babbitt. Consistent with
Subparts A, B, and C of these
regulations, as revised May 7, 2002 (67
FR 30559), the Departments established
a Federal Subsistence Board to
administer the Federal Subsistence
Management Program. The Board’s
composition includes a Chair appointed
by the Secretary of the Interior with
concurrence of the Secretary of
Agriculture; the Alaska Regional
Director, U.S. Fish and Wildlife Service;
the Alaska Regional Director, U.S.
National Park Service; the Alaska State
Director, U.S. Bureau of Land
Management; the Alaska Regional
Director, U.S. Bureau of Indian Affairs;
and the Alaska Regional Forester, USDA
Forest Service. Through the Board, these
agencies participated in the
development of regulations for Subparts
A, B, and C, and the annual Subpart D
regulations.

All Board members have reviewed
this rule and agree with its substance.
Because this rule relates to public lands
managed by agencies in both the
Departments of Agriculture and the
Interior, identical text will be
incorporated into 36 CFR part 242 and
50 CFR part 100.

Applicability of Subparts A, B, and C

Subparts A, B, and C (unless
otherwise amended) of the Subsistence
Management Regulations for Public
Lands in Alaska, 50 CFR 100.1 to 100.23
and 36 CFR 242.1 to 242.23, remain
effective and apply to this rule.
Therefore, all definitions located at 50
CFR 100.4 and 36 CFR 242.4 apply to
regulations found in this subpart.

Federal Subsistence Regional Advisory
Councils

Pursuant to the Record of Decision,
Subsistence Management Regulations
for Federal Public Lands in Alaska,
April 6, 1992, and the Subsistence
Management Regulations for Federal
Public Lands in Alaska, 36 CFR 242.11
and 242.22 (2002) and 50 CFR 100.11
and 100.22 (2002), and for the purposes
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identified therein, we divide Alaska into
10 subsistence resource regions, each of
which is represented by a Federal
Subsistence Regional Advisory Council
(Regional Council). The Regional
Councils provide a forum for rural
residents with personal knowledge of
local conditions and resource
requirements to exercise a meaningful
role in the subsistence management of
fish and wildlife on Alaska public
lands. The Regional Council members
represent varied geographical, cultural,
and user diversity within each region.

The Regional Councils had a
substantial role in reviewing the
proposed rule (70 FR 1216, January 6,
2005) and making recommendations for
this final rule. Moreover, the Council
Chairs, or their designated
representatives, presented their
Council’s recommendations at the Board
meeting of January 10-13, 2006.
Transcripts from this series of meetings
are available at http://alaska.fws.gov/
asm/index.cfm.

Summary of Changes

Section .24 (Customary and
traditional use determinations) was
originally published in the Federal
Register (57 FR 22940) on May 29, 1992.
Since that time, the Board has made a
number of Customary and Traditional
Use Determinations at the request of
impacted subsistence users. Those
modifications, along with some
administrative corrections, were last
published in the Federal Register on
January 6, 2005 (70 FR 1216). During its
January 10-13, 2006, meeting, the Board
made new determinations in addition to
various annual season and harvest limit
changes. The public has had extensive
opportunity to review and comment on
all changes. Additional details on the
recent Board modifications are
contained below in Analysis of
Proposals Adopted by the Board.

Subpart D regulations are subject to
an annual cycle and require
development of an entire new rule each
year. Customary and traditional use
determinations are also subject to an
annual review process providing for
modification each year. We published
proposed Subpart D regulations for the
2006—07 seasons, harvest limits, and
methods and means on January 6, 2005,
in the Federal Register (70 FR 1216). A
45-day comment period providing for
public review of the proposed rule and
calling for proposals was advertised by
mail, radio, and newspaper. During that
period, the Regional Councils met and,
in addition to other Regional Council
business, received suggestions for
proposals from the public. The Board
received a total of 34 proposals for

changes to Customary and Traditional
Use Determinations or to Subpart D.
Subsequent to the review period, the
Board prepared a booklet describing the
proposals and distributed it to the
public. The public had an additional 30
days in which to comment on the
proposals for changes to the regulations.
The 10 Regional Councils then met
again, received public comments, and
formulated their recommendations to
the Board on proposals for their
respective regions. Four of the proposals
were not considered, being deferred for
Board consideration in a future cycle.
These final regulations reflect Board
review and consideration of Regional
Council recommendations and public
comments on the remaining proposals.

Analysis of Proposals Rejected by the
Board

The Board rejected, tabled, or took no
action on 14 proposals. With three
exceptions, all of these actions were
based on recommendations from at least
one Regional Council.

The Board rejected one proposal
requesting revisions to the subsistence
fishing schedule for the Yukon River.
The Board rejected this proposal
because the current fishing schedule is
a result of a coordinated effort by users
and government bodies to distribute
harvest across the run so as to not overly
impact a specific stock, to rebuild
depressed salmon stocks, and for the
long-term benefit of all users.
Additionally, in-season managers
already have the authority to modify the
schedule when run strength is adequate
to allow additional harvest or restrict it
when run strength is very weak.

The Board rejected one proposal that
requested restrictions to the depth of gill
nets used by all fishermen in the Yukon
River. The Board rejected this proposal
but stated its commitment to work with
other interests to resolve issues raised in
and during the discussion of this
proposal.

The Board took no action on one
proposal that requested a revised
customary and traditional use
determination in the Prince William
Sound Fishery Management Area,
because a similar proposal adopted with
modification by the Board rendered this
proposal moot.

The Board rejected one proposal that
would have established a fly fishing
zone on the Eyak River. The Board
rejected this proposal as unnecessary
and noted that the in-season manager
has the authority to institute restrictive
permit conditions if deemed appropriate
for resource conservation.

Contrary to the recommendation of
the Regional Council, the Board rejected

one proposal that requested restrictions
on the harvest methods used by
subsistence fishermen in a portion of
the Prince William Sound Fishery
Management Area. The Board rejected
this proposal as unnecessarily
restrictive for subsistence users.

Contrary to the recommendation of
the Regional Council, the Board rejected
a proposal that requested restrictions on
the harvest limits for subsistence
fishermen in a portion of the Prince
William Sound Fishery Management
Area. The Board rejected this proposal
as an unnecessary restriction on
subsistence users.

The Board took no action on one
proposal that requested a restriction on
the use of fish wheels in the Upper
Copper River District, because a similar
proposal adopted by the Board rendered
this proposal moot.

The Board tabled one proposal that
requested a revised customary and
traditional use determination in the
Southeastern Alaska Fishery
Management Area, because the Regional
Council will be presenting a more
comprehensive proposal for the area in
the upcoming regulatory cycle.

The Board took no action on one
proposal that requested revising the
season start date for harvesting sockeye
salmon in the Stikine River, because a
similar proposal adopted by the Board
rendered this proposal moot.

Contrary to the recommendation of
the Regional Council, the Board rejected
a proposal that requested allowing
subsistence harvested pink salmon to be
used as bait in any fishery, including
the commercial fishery occurring off of
Federal public waters. The Board
rejected this proposal as an unwarranted
expansion of its authority into a State-
managed fishery.

The Board rejected four proposals that
would have placed additional harvest
restrictions on steelhead in southeast
Alaska. These proposals were rejected
because the Board believes that proper
safeguards are already in place to
protect steelhead populations, and the
proposals would have placed
unnecessary restrictions on subsistence
users.

Analysis of Proposals Adopted by the
Board

The Board adopted 16 proposals. A
number of proposals dealing with the
same issue were dealt with as a package.
Some proposals were adopted as
submitted and others were adopted with
modifications suggested by the
respective Regional Council or
developed during the Board’s public
deliberations.
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All of the adopted proposals were
recommended for adoption by at least
one of the Regional Councils and were
based on meeting customary and
traditional uses, conforming with
harvest practices, or protecting fish
populations. Detailed information
relating to justification for the action on
each proposal may be found in the
Board meeting transcripts, available for
review at the Office of Subsistence
Management, 3601 C Street, Suite 1030,
Anchorage, Alaska, or on the Office of
Subsistence Management Web site
(http://alaska.fws.gov/asm/index.cfm).
Additional technical clarifications and
removal of excess or duplicative text
have been made, which result in a more
readable document.

In the final rule, we deleted the
reference to net fishing between Cape
Douglas and Rocky Point in
§  .27(i)(2) because that area is not
within jurisdiction as identified in
§  .3(b). When questions of
jurisdiction are brought to our attention,
we immediately review the issue and
make any appropriate modifications to
our regulations as we have done here. In
addition, we revised the regulations
pertaining to specific management areas
as follows:

Statewide Proposal

The Board adopted one proposal
affecting all rural residents and areas of
the State, which will result in a change
to the regulations found in § .25 that
will be published the next time (June
2006) that section is published in the
Federal Register.

e Permitted the sale of handicrafts
made by rural Alaskans from the
nonedible byproducts (including, but
not limited to skin, shell, fins, and
bones) of subsistence-harvested fish or

shellfish.

Yukon-Northern Fishery Management
Area

The Board adopted one proposal
affecting residents of the Yukon-
Northern Fishery Management Area,
resulting in the following change to the
regulations found in § .24,

e Revised the customary and
traditional use determination for
freshwater fish (other than salmon) in
the Tanana River drainage.

Kuskokwim Fishery Management Area

The Board adopted one proposal
affecting residents of the Kuskokwim
Fishery Management Area, resulting in
the following change to the regulations
found in § .27.

e Removed in a portion of the Area
the fishing time restrictions before and
after commercial salmon openings.

Alaska Peninsula Fishery Management
Area

The Board adopted one proposal
affecting residents of the Alaska
Peninsula Fishery Management Area,
resulting in the following change to the
regulations foundin §  .27.

¢ Reduced the area closed to
subsistence fishing when there are
commercial salmon openings nearby.

Chignik Fishery Management Area

The Board adopted two proposals
affecting residents of the Chignik
Fishery Management Area, resulting in
the following changes to the regulations
foundin§  .27.

¢ Reduced the restrictions to
subsistence fishing when there are
commercial salmon openings nearby.

e Opened additional areas in the
Chignik River to subsistence fishing.

Cook Inlet Fishery Management Area

The Board adopted one proposal,
resulting in the following change to the
regulations foundin §  .24.

o Established a customary and
traditional use determination for all fish
species for residents of specific rural
communities on the Kenai Peninsula
and a determination for salmon on the
west side of Cook Inlet.

Prince William Sound Fishery
Management Area

The Board adopted four proposals
affecting residents of the Prince William
Sound Fishery Management Area,
resulting in the following changes to the
regulations found in §§ .24 or

27.

e Revised the customary and
traditional use determination for
freshwater fish in the southern portion
of the Prince William Sound Area.

¢ Allowed for the accumulation of
Federal harvest limits with State sport
fishing limits in a portion of the area.

¢ Required that fish wheels in the
Upper Copper River District be checked
and fish removed at least once every 10
hours.

o Allowed the use of a fyke net in
Tanada Creek upstream of the National
Park Service weir.

Yakutat Fishery Management Area

The Board adopted two proposals for
the Southeastern Alaska Fishery
Management Area that also affected
residents of the Yakutat Fishery
Management Area, resulting in the
following change to the regulations
foundin§  .27.

o Allowed the use of bait in
subsistence rod and reel fisheries.

e Revised the marking requirements
for subsistence-taken salmon.

Southeastern Alaska Fishery
Management Area

The Board adopted three proposals
affecting residents of the Southeastern
Alaska Fishery Management Area,
resulting in the following changes to the
regulations foundin §  .27.

e Allowed the use of bait in
subsistence rod and reel fisheries.

¢ Aligned harvest limits for sockeye
salmon in the Bay of Pillars drainage
with State harvest limits.

e Revised the marking requirements
for subsistence-taken salmon.

Additionally, the Board adopted two
proposals affecting residents of the
Southeastern Alaska Fishery
Management Area, resulting in the
following changes to the regulations
found in § .27, that will be
implemented following consultation
with the Transboundary Panel and the
Pacific Salmon Commission.

¢ Relaxed the gillnet mesh size
restrictions during the Chinook salmon
season on the Stikine River.

e Changed the start date of the
sockeye salmon season on the Stikine
River.

Administrative Procedure Act
Compliance

The Board finds that additional public
notice under the Administrative
Procedure Act (APA) for this final rule
is unnecessary and contrary to the
public interest. The Board has provided
extensive opportunity for public input
and involvement in excess of standard
APA requirements, including
participation in multiple Regional
Council meetings, additional public
review and comment on all proposals
for regulatory change, and opportunity
for additional public comment during
the Board meeting prior to deliberation.
Additionally, an administrative
mechanism exists (and has been used by
the public) to request reconsideration of
the Board’s decision on any particular
proposal for regulatory change. Over the
15 years the Program has been
operating, no benefit to the public has
been demonstrated by delaying the
effective date of regulations. A lapse in
regulatory control could seriously affect
the continued viability of fish and
shellfish populations, adversely impact
future subsistence opportunities for
rural Alaskans, and would generally fail
to serve the overall public interest.
Therefore, the Board finds good cause
pursuant to 5 U.S.C. 553(d) to make this
rule effective less than 30 days after
publication.
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Conformance with Statutory and
Regulatory Authorities

National Environmental Policy Act
Compliance

A Draft Environmental Impact
Statement (DEIS) for developing a
Federal Subsistence Management
Program was distributed for public
comment on October 7, 1991. That
document described the major issues
associated with Federal subsistence
management as identified through
public meetings, written comments, and
staff analysis and examined the
environmental consequences of four
alternatives. Proposed regulations
(Subparts A, B, and C) that would
implement the preferred alternative
were included in the DEIS as an
appendix. The DEIS and the proposed
administrative regulations presented a
framework for an annual regulatory
cycle regarding subsistence hunting and
fishing regulations (Subpart D). The
Final Environmental Impact Statement
(FEIS) was published on February 28,
1992.

Based on the public comment
received, the analysis contained in the
FEIS, and the recommendations of the
Federal Subsistence Board and the
Department of the Interior’s Subsistence
Policy Group, the Secretary of the
Interior, with the concurrence of the
Secretary of Agriculture, through the
U.S. Department of Agriculture-Forest
Service, implemented Alternative IV as
identified in the DEIS and FEIS (Record
of Decision on Subsistence Management
for Federal Public Lands in Alaska
(ROD), signed April 6, 1992). The DEIS
and the selected alternative in the FEIS
defined the administrative framework of
an annual regulatory cycle for
subsistence hunting and fishing
regulations. The final rule for
Subsistence Management Regulations
for Public Lands in Alaska, Subparts A,
B, and C (57 FR 22940, published May
29, 1992; amended January 8, 1999, 64
FR 1276; June 12, 2001, 66 FR 31533;
May 7, 2002, 67 FR 30559; April 30,
2003, 68 FR 23035; October 14, 2004, 68
FR 60957; and December 27, 2005, 70
FR 76400) implemented the Federal
Subsistence Management Program and
included a framework for an annual
cycle for subsistence hunting and
fishing regulations.

An environmental assessment was
prepared in 1997 on the expansion of
Federal jurisdiction over fisheries and is
available from the office listed under
FOR FURTHER INFORMATION CONTACT. The
Secretary of the Interior, with the
concurrence of the Secretary of
Agriculture, determined that the
expansion of Federal jurisdiction did

not constitute a major Federal action
significantly affecting the human
environment and has therefore signed a
Finding of No Significant Impact.

Compliance with Section 810 of
ANILCA

The intent of all Federal subsistence
regulations is to accord subsistence uses
of fish and wildlife on public lands a
priority over the taking of fish and
wildlife on such lands for other
purposes, unless restriction is necessary
to conserve healthy fish and wildlife
populations. A Section 810 analysis was
completed as part of the FEIS process.
The final Section 810 analysis
determination appeared in the April 6,
1992, ROD, which concluded that the
Federal Subsistence Management
Program may have some local impacts
on subsistence uses, but the program is
not likely to significantly restrict
subsistence uses.

Paperwork Reduction Act

The information collection
requirements contained in this rule have
been approved by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.) and assigned
OMB control number 1018-0075, which
expires August 31, 2006. We may not
conduct or sponsor, and you are not
required to respond to, a collection of
information request unless it displays a
currently valid OMB control number.

Other Requirements

Regulatory Planning and Review
(Executive Order 12866)—In accordance
with the criteria in Executive Order
12866, this rule is not a significant
regulatory action subject to OMB
review. OMB makes this determination.
This action will not have an annual
economic effect of $100 million or
adversely affect any economic sector,
productivity, competition, jobs, the
environment, or other units of
government. Therefore, a cost-benefit
and economic analysis is not required.
This action will not create
inconsistencies with other agencies’
actions or otherwise interfere with an
action taken or planned by another
agency. This action will not materially
affect entitlements, grants, user fees,
loan programs, or the rights and
obligations of their recipients. This
action will not raise novel legal or
policy issues.

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) requires
preparation of flexibility analyses for
rules that will have a significant
economic effect on a substantial number
of small entities, which include small

businesses, organizations, or
governmental jurisdictions. The
Departments have determined that this
rulemaking will not have a significant
economic effect on a substantial number
of small entities within the meaning of
the Regulatory Flexibility Act.

This rulemaking will impose no
significant costs on small entities; the
exact number of businesses and the
amount of trade that will result from
this Federal land-related activity is
unknown. The aggregate effect is an
insignificant positive economic effect on
a number of small entities, such as
tackle, boat, and gasoline dealers. The
number of small entities affected is
unknown; however, the fact that the
positive effects will be seasonal in
nature and will, in most cases, merely
continue preexisting uses of public
lands indicates that the effects will not
be significant.

In general, the resources harvested
under this rule will be consumed by the
local harvester and do not result in a
dollar benefit to the economy. However,
we estimate that about 26.2 million
pounds of fish (including about 9
million pounds of salmon) are harvested
by the local subsistence users annually
and, if based on a replacement value of
$3.00 per pound, would equate to $78.6
million in food value Statewide.

Title VIII of ANILCA requires the
Secretaries to administer a subsistence
preference on public lands. The scope of
this program is limited by definition to
certain public lands. Likewise, these
regulations have no potential takings of
private property implications as defined
by Executive Order 12630.

The Service has determined and
certifies pursuant to the Unfunded
Mandates Reform Act, 2 U.S.C. 1502 et
seq., that this rulemaking will not
impose a cost of $100 million or more
in any given year on local or State
governments or private entities. The
implementation of this rule is by
Federal agencies, and no cost is
involved to any State or local entities or
Tribal governments.

The Service has determined that these
final regulations meet the applicable
standards provided in Sections 3(a) and
3(b)(2) of Executive Order 12988 (Civil
Justice Reform).

In accordance with Executive Order
13132, the rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.
Title VIII of ANILCA precludes the State
from exercising management authority
over wildlife resources on Federal
lands.

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
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with Native American Tribal
Governments’ (59 FR 22951), 512 DM 2,
and E.O. 13175, we have evaluated
possible effects on Federally recognized
Indian tribes and have determined that
there are no effects. The Bureau of
Indian Affairs is a participating agency
in this rulemaking.

On May 18, 2001, the President issued
Executive Order 13211 on regulations
that significantly affect energy supply,
distribution, or use. This Executive
Order requires agencies to prepare
Statements of Energy Effects when
undertaking certain actions. As this rule
is not a significant regulatory action
under Executive Order 13211, affecting
energy supply, distribution, or use, this
action is not a significant action and no
Statement of Energy Effects is required.

Drafting Information

William Knauer drafted these
regulations under the guidance of
Thomas H. Boyd, of the Office of
Subsistence Management, Alaska
Regional Office, U.S. Fish and Wildlife

Service, Anchorage, Alaska. Dennis Tol,
Alaska State Office, Bureau of Land
Management; Rod Simmons, Alaska
Regional Office, U.S. Fish and Wildlife
Service; Nancy Swanton, Alaska
Regional Office, National Park Service;
Dr. Glenn Chen, Alaska Regional Office,
Bureau of Indian Affairs; and Steve
Kessler, USDA-Forest Service, provided
additional guidance.

List of Subjects
36 CFR Part 242

Administrative practice and
procedure, Alaska, Fish, National
forests, Public lands, Reporting and
recordkeeping requirements, Wildlife.

50 CFR Part 100

Administrative practice and
procedure, Alaska, Fish, National
forests, Public lands, Reporting and
recordkeeping requirements, Wildlife.

m For the reasons set out in the
preamble, the Federal Subsistence
Board amends Title 36, part 242, and

Title 50, part 100, of the Code of Federal
Regulations, as set forth below.

PART —SUBSISTENCE
MANAGEMENT REGULATIONS FOR
PUBLIC LANDS IN ALASKA

m 1. The authority citation for both 36
CFR part 242 and 50 CFR part 100
continues to read as follows:

Authority: 16 U.S.C. 3, 472, 551, 668dd,
3101-3126; 18 U.S.C. 3551-3586; 43 U.S.C.
1733.

Subpart C—Board Determinations

m 2. In Subpart C of 36 CFR part 242 and
50 CFR part 100, §§ .24(a)(2) and (3)
are revised to read as follows:

§ .24 Customary and traditional use
determinations.

(a) * * *

(2) Fish determinations. The
following communities and areas have
been found to have a positive customary
and traditional use determination in the
listed area for the indicated species:

Area

Species

Determination

KOTZEBUE AREA

NORTON SOUND—PORT CLARENCE AREA:

Norton Sound—Port Clarence Area, waters
draining into Norton Sound between Point
Romanof and Canal Point.

Norton Sound—Port Clarence Area, remainder

YUKON-NORTHERN AREA:
Yukon River drainage

Yukon River drainage

Yukon River drainage
Remainder of the Yukon-Northern Area

Tanana River drainage contained within
the Tetlin NWR and the Wrangell-St.
Elias NPP.

KUSKOKWIM AREA

All fish

All fish

All fish

Salmon, other than fall chum salmon

Fall chum salmon

Freshwater fish (other than salmon)
All fish

Freshwater fish (other than salmon)

Salmon

Rainbow trout

Pacific cod

Residents of the Kotzebue Area.

Residents of Stebbins, St. Michael, and Kotlik.

Residents of the Norton Sound-Port Clarence
Area.

Residents of the Yukon River drainage and
the community of Stebbins.

Residents of the Yukon River drainage and
the communities of Stebbins, Scammon
Bay, Hooper Bay, and Chevak.

Residents of the Yukon-Northern Area.

Residents of the Yukon-Northern Area, ex-
cluding the residents of the Yukon River
drainage and excluding those domiciled in
Unit 26B.

Residents of the Yukon-Northern Area and
residents of Mentasta Lake, Chistochina,
Slana, and all residents living between
Mentasta Lake and Chistochina.

Residents of the Kuskokwim Area, except
those persons residing on the United States
military installations located on Cape
Newenham, Sparrevohn USAFB, and
Tatalina USAFB.

Residents of the communities of Akiachak,
Akiak, Aniak, Atmautluak, Bethel,
Chuathbaluk, = Crooked  Creek, Eek,
Goodnews Bay, Kasigluk, Kwethluk, Lower
Kalskag, Napakiak, Napaskiak,
Nunapitchuk, Oscarville, Platinum,
Quinhagak, Tuluksak, Tuntutuliak, and
Upper Kalskag.

Residents of the communities of Chevak,
Newtok, Tununak, Toksook Bay, Nightmute,
Chefornak, Kipnuk, Mekoryuk, Kwigillingok,
Kongiganak, Eek, and Tuntutuliak.
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Waters around Nunivak Island

BRISTOL BAY AREA:

Nushagak District, including drainages
flowing into the district.

Naknek-Kvichak District—Naknek River
drainage.

Naknek-Kvichak District—Kvichak/lliamma
Lake Clark drainage.

Togiak District, including drainages flowing
into the district.

Egegik District, including drainages flowing
into the district.

Ugashik District, including drainages flow-

ing into the district.
Togiak District
ALEUTIAN ISLANDS AREA

ALASKA PENINSULA AREA

CHIGNIK AREA ..ot

KODIAK AREA—except the Mainland District,
all waters along the south side of the Alaska
Peninsula bounded by the latitude of Cape
Douglas (58°51.10" North latitude) mid-
stream Shelikof Strait, north and east of the
longitude of the southern entrance of Imuya
Bay near Kilokak Rocks (57°10.34" North lati-
tude, 156°20.22" West longitude).

Kodiak Area ........cccooeiiieiiieiiieiee et

COOK INLET AREA:

Kenai Peninsula District—Waters north of
and including the Kenai River drainage
within the Kenai National Wildlife Refuge
and the Chugach National Forest.

Waters within the Kasilof River drainage
within the Kenai NWR.

Waters within Lake Clark National Park
draining into and including that portion of
Tuxedni Bay within the park.

Cook Inlet Area ......cccoeeeeveiveeniieeeceeeene

PRINCE WILLIAM SOUND AREA:

Southwestern District and Green Island

North of a line from Porcupine Point to
Granite Point, and south of a line from
Point Lowe to Tongue Point.

All other fish other than herring

Herring and herring roe

Salmon and freshwater fish
Salmon and freshwater fish
Salmon and freshwater fish

Salmon and freshwater fish

Salmon and freshwater fish

Salmon and freshwater fish.

Herring spawn on.
All fish

Halibut

All other fish in the Alaska Peninsula Area

Halibut, salmon and fish other than rainbow/

steelhead trout.
Salmon

Fish other than rainbow/steelhead trout and

salmon.

All fish

All fish

Salmon

Fish other than salmon, Dolly Varden, trout,

char, grayling and burbot.

Residents of the Kuskokwim Area, except
those persons residing on the United States
military installation located on Cape
Newenham, Sparrevohn USAFB, and
Tatalina USAFB.

Residents within 20 miles of the coast be-
tween the westernmost tip of the Naskonat
Peninsula and the terminus of the Ishowik
River and on Nunivak Island.

Residents of the Nushagak District and fresh-
water drainages flowing into the district.

Residents of the Naknek and Kvichak River
drainages.

Residents of the Kvichak/lliamna-Lake Clark
drainage.

Residents of the Togiak District, freshwater
drainages flowing into the district, and the
community of Manokotak.

Residents of South Naknek, the Egegik Dis-
trict and freshwater drainages flowing into
the district.

Residents of the Aleutian Islands Area and
the Pribilof Islands.

Residents of the Alaska Peninsula Area and
the communities of Ivanof Bay and Perry-
ville.

Residents of the Alaska Peninsula Area.

Residents of the Chignik Area.

Residents of the Kodiak Island Borough, ex-
cept those residing on the Kodiak Coast
Guard Base.

Residents of the Kodiak Area.

Residents of the communities of Hope and
Cooper Landing.

Residents of the community of Ninilchik.

Residents of the Tuxedni Bay area.

Residents of the Cook Inlet Area.

Residents of the Southwestern District, which
is mainland waters from the outer point on
the north shore of Granite Bay to Cape
Fairfield, and Knight Island, Chenega Is-
land, Bainbridge Island, Evans Island,
Elrington Island, Latouche Island and adja-
cent islands.

Residents of the villages of Tatitlek and
Ellamar.
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Copper River from

Haley Creek.

drainage upstream

Gulkana National Wild and Scenic River ....

Waters of the Prince William Sound Area,
except for the Copper River drainage up-
stream of Haley Creek.

Chitna Subdistrict of the Upper Copper
River District.

Glennallen Subdistrict of the Upper Copper
River District.

Waters of the Copper River between Na-
tional Park Service regulatory markers
located near the mouth of Tanada
Creek, and in Tanada Creek between
National Park Service regulatory markers
identifying the open waters of the creek.

Remainder of the Prince William Sound
Area.

Waters of the Bering River area from Point
Martin to Cape Suckling.

Waters of the Copper River Delta from the
Eyak River to Point Martin.

YAKUTAT AREA:

Fresh water upstream from the terminus of
streams and rivers of the Yakutat Area
from the Doame River to the Tsiu River.

Fresh water upstream from the terminus of
streams and rivers of the Yakutat Area
from the Doame River to Point Manby..

Remainder of the Yakutat Area ..................

SOUTHEASTERN ALASKA AREA:

District 1—Section 1E in waters of the
Naha River and Roosevelt Lagoon.

District 1—Section 1F in Boca de Quadra
in waters of Sockeye Creek and Hugh

Smith Lake within 500 yards of the ter-
minus of Sockeye Creek.

Freshwater fish

Freshwater fish

Freshwater fish (trout, char, whitefish, suck-
ers, grayling, and burbot).

Salmon

Salmon

Salmon

Salmon

Eulachon

Eulachon

Salmon

Dolly Varden, steelhead trout, and smelt

Dolly Varden, trout, smelt, and eulachon

Salmon, Dolly Varden, and
eulachon.
Salmon, Dolly Varden, trout, and smelt, and

eulachon.

trout, smelt,

Residents of Cantwell, Chisana, Chistochina,
Chitina, Copper Center, Dot Lake, Gakona,
Gakona Junction, Glennallen, Gulkana,
Healy Lake, Kenny Lake, Lower Tonsina,
McCarthy, Mentasta Lake, Nabesna,
Northway, Slana, Tanacross, Tazlina,
Tetlin, Tok, Tonsina, and those individuals
that live along the Tok Cutoff from Tok to
Mentasta Pass, and along the Nabesna
Road.

Residents of Cantwell, Chisana, Chistochina,
Chitina, Copper Center, Dot Lake, Gakona,
Gakona Junction, Glennallen, Gulkana,
Healy Lake, Kenny Lake, Lower Tonsina,
McCarthy, Mentasta Lake, Nabesna,
Northway, Paxson-Sourdough,  Slana,
Tanacross, Tazlina, Tetlin, Tok, Tonsina,
and those individuals that live along the Tok
Cutoff from Tok to Mentasta Pass, and
along the Nabesna Road.

Residents of the Prince William Sound Area,
except those living in the Copper River
drainage upstream of Haley Creek.

Residents of Cantwell, Chickaloon, Chisana,
Chistochina, Chitina, Copper Center, Dot
Lake, Gakona, Gakona Junction,
Glennallen, Gulkana, Healy Lake, Kenny
Lake, Lower Tonsina, McCarthy, Mentasta
Lake, Nabesna, Northway, Paxson-
Sourdough, Slana, Tanacross, Tazlina,
Tetlin, Tok, Tonsina, and those individuals
that live along the Tok Cutoff from Tok to
Mentasta Pass, and along the Nabesna
Road.

Residents of the Prince William Sound Area
and residents of Cantwell, Chickaloon,
Chisana, Dot Lake, Healy Lake, Northway,
Tanacross, Tetlin, Tok, and those individ-
uals living along the Alaska Highway from
the Alaskan/Canadian border to Dot Lake,
along the Tok Cutoff from Tok to Mentasta
Pass, and along the Nebesna Road.

Residents of Mentasta Lake and Dot Lake.

Residents of the Prince William Sound Area.
Residents of Cordova.

Residents of Cordova, Chenega Bay, and
Tatitlek.

Residents of the area east of Yakutat Bay, in-
cluding the islands within Yakutat Bay, west
of the Situk River drainage, and south of
and including Knight Island.

Residents of the area east of Yakutat Bay, in-
cluding the islands within Yakutat Bay, west
of the Situk River drainage, and south of
and including Knight Island.

Residents of Southeastern
Yakutat Areas.

Alaska and

Residents of the City of Saxman.

Residents of the City of Saxman.
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Districts 2, 3, and 5 and waters draining | Salmon, Dolly Varden, trout, smelt, and | Residents living south of Sumner Strait and

into those Districts. eulachon. west of Clarence Strait and Kashevaroff
Passage.

District 5—North of a line from Point Barrie | Salmon, Dolly Varden, trout, smelt, and | Residents of the City of Kake and in

to Boulder Point. eulachon. Kupreanof Island drainages emptying into
Keku Strait south of Point White and north
of the Portage Bay boat harbor.

District 6 and waters draining into that Dis- | Salmon, Dolly Varden, trout, smelt, and | Residents living south of Sumner Strait and
trict. eulachon. Kashevaroff Passage; residents of drain-

ages flowing into District 6 north of the lati-
tude of Point Alexander (Mitkof Island); resi-
dents of drainages flowing into Districts 7 &
8, including the communities of Petersburg
& Wrangell; and residents of the commu-
nities of Meyers Chuck and Kake.

District 7 and waters draining into that Dis- | Salmon, Dolly Varden, trout, smelt, and | Residents of drainage flowing into District 6
trict. eulachon. north of the latitude of Point Alexander

(Mitkof Island); residents of drainages flow-
ing into Districts 7 & 8, including the com-
munities of Petersburg & Wrangell; and
residents of the communities of Meyers
Chuck and Kake.

District 8 and waters draining into that Dis- | Salmon, Dolly Varden, trout, smelt, and | Residents of drainages flowing into Districts 7

trict. eulachon. & 8, residents of drainages flowing into Dis-
trict 6 north of the latitude of Point Alex-
ander (Mitkof Island), and residents of Mey-
ers Chuck.

District 9—Section 9A ... Salmon, Dolly Varden, trout, smelt, and | Residents of the City of Kake and in

eulachon. Kupreanof Island drainages emptying into
Keku Strait south of Point White and north
of the Portage Bay boat harbor.

District 9—Section 9B north of the latitude | Salmon, Dolly Varden, trout, smelt, and | Residents of the City of Kake and in
of Swain Point. eulachon. Kupreanof Island drainages emptying into

Keku Strait south of Point White and north
of the Portage Bay harbor.

District 10—West of a line from Pinta Point | Salmon, Dolly Varden, trout, smelt, and | Residents of the City of Kake and in
to False Point Pybus. eulachon. Kupreanof Island drainages emptying into

Keku Strait south of Point White and north
of the Portage Bay boat harbor.

District 12—South of a line from Fishery | Salmon, Dolly Varden, trout, smelt, and | Residents of the City of Angoon and along
Point to south Passage Point and north eulachon. the western shore of Admiralty Island north
of the latitude of Point Caution. of the latitude of Sand Island, south of the

latitude of Thayer Creek, and west of
134°30” West longitude, including Killisnoo
Island.

District 13—Section 13A south of the lati- | Salmon, Dolly Varden, trout, smelt, and | Residents of the City and Borough of Sitka in
tude of Cape Edward. eulachon. drainages that empty into Section 13B north

of the latitude of Dorothy Narrows.

District 13—Section 13B northof the lati- | Salmon, Dolly Varden, trout, smelt, and | Residents of the City and Borough of Sitka in
tude of Redfish Cape. eulachon. drainages that empty into Section 13B north

of the latitude of Dorothy Narrows.

District 13—Section 13C ......cccoviirieeieeens Salmon, Dolly Varden, trout, smelt, and | Residents of the City and Borough of Sitka in

eulachon. drainages that empty into Section 13B north
of the latitude of Dorothy Narrows.

District 13—Section 13C east of the lon- | Salmon, Dolly Varden, trout, smelt, and | Residents of the City of Angoon and along
gitude of Point Elizabeth. eulachon. the western shore of of Admiralty Island

north of the latitude of Sand Island, south of
the latitude of Thayer Creek, and west of
134°30" West longitude, including Killisnoo
Island.
District 14—Section 14B and 14C .............. Salmon, Dolly Varden, trout, smelt, and | Residents of the City of Hoonah and in
eulachon. Chichagof Island drainages on the eastern
shore of Port Frederick from Gartina Creek
to Point Sophia.

Remainder of the Southeastern Alaska | Salmon, Dolly Varden, trout, smelt, and | Residents of Southeastern Alaska and

Area. eulachon. Yakutat Areas.

(3) Shellfish determinations. The
following communities and areas have
been found to have a positive customary

and traditional use determination in the
listed area for the indicated species:
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BERING SEA AREA

ALASKA PENINSULA—ALEUTIAN
AREA.

KODIAK AREA

Kodiak Area, except for the Semidi Island, the
North Mainland, and the South Mainland
Sections.

COOK INLET AREA:

Federal waters in the Tuxedni Bay Area
within the boundaries of Lake Clark Na-
tional Park.

PRINCE WILLIAM SOUND AREA

ISLANDS

SOUTHEASTERN ALASKA—YAKUTAT AREA:

Section 1E south of the latitude of Grant
Island light.

Section 1F north of the latitude of the
northernmost tip of Mary Island, except
waters of Boca de Quadra.

Section 3A and 3B

All shellfish
Shrimp, Dungeness, king, and Tanner crab ....

Shrimp, Dungeness, and Tanner crab
King crab

Shellfish

Shrimp, clams, Dungeness, king, and Tanner
crab.

Shellfish, except shrimp, king crab, and Tan-
ner crab.

Shellfish, except shrimp, king crab,
ner crab.

and Tan-

Shellfish, except shrimp, king crab, and Tan-

ner crab.

Residents of the Bering Sea Area.

Residents of the Alaska Penninsula-Aleutian
Island Area.

Residents of Kodiak Area.

Residents of the Kodiak Island Borough, ex-
cept those residents on the Kodiak Coast
Guard base.

Residents of Tuxedni Bay, Chisik Island, and
Tyonek.

Residents of the Prince William Sound Area.

Residents of the Southeast Area.

Residents of the Southeast Area.

Residents of the Southeast Area.

District 13 oo Dungeness crab, shrimp, abalone, sea cu-
cumbers, gum boots, cockles, and clams,
except geoducks.

* * * * *

m 3. In Subpart D of 36 CFR part 242 and
50 CFR part 100, §§ .27 and .28
are added effective April 1, 2006,
through March 31, 2007, to read as
follows:

§ .27 Subsistence taking of fish.

(a) Applicability. (1) Regulations in
this section apply to the taking of fish
or their parts for subsistence uses.

(2) You may take fish for subsistence
uses at any time by any method unless
you are restricted by the subsistence
fishing regulations found in this section.
The harvest limit specified in this
section for a subsistence season for a
species and the State harvest limit set
for a State season for the same species
are not cumulative, except as modified
by regulationsin §  .27(i). This
means that if you have taken the harvest
limit for a particular species under a
subsistence season specified in this
section, you may not, after that, take any
additional fish of that species under any
other harvest limit specified for a State
season.

(b) [Reserved]

(c) Methods, means, and general
restrictions. (1) Unless otherwise
specified in this section or under terms
of a required subsistence fishing permit
(as may be modified by this section),
you may use the following legal types of
gear for subsistence fishing:

(i) A set gillnet;

(ii) A drift gillnet;

(iii) A purse seine;

(iv) A hand purse seine;

(v) A beach seine;

(vi) Troll gear;

(vii) A fish wheel;

(viii) A trawl;

(ix) A pot;

(x) A longline;

(xi) A fyke net;

(xii) A lead;

(xiii) A herring pound;

(xiv) A dip net;

(xv) Jigging gear;

(xvi) A mechanical jigging machine;

(xvii) A handline;

(xviii) A cast net;

(xix) A rod and reel; and

(xx) A spear.

(2) You must include an escape
mechanism on all pots used to take fish
or shellfish. The escape mechanisms are
as follows:

(i) A sidewall, which may include the
tunnel, of all shellfish and bottomfish
pots must contain an opening equal to
or exceeding 18 inches in length, except
that in shrimp pots the opening must be
a minimum of 6 inches in length. The
opening must be laced, sewn, or secured
together by a single length of untreated,
100 percent cotton twine, no larger than
30 thread. The cotton twine may be
knotted at each end only. The opening
must be within 6 inches of the bottom
of the pot and must be parallel with it.
The cotton twine may not be tied or
looped around the web bars. Dungeness
crab pots may have the pot lid tie-down
straps secured to the pot at one end by
a single loop of untreated, 100 percent
cotton twine no larger than 60 thread, or
the pot lid must be secured so that,
when the twine degrades, the lid will no
longer be securely closed;

(ii) All king crab, Tanner crab,
shrimp, miscellaneous shellfish and
bottomfish pots may, instead of
complying with paragraph (c)(2)(i) of

this section, satisfy the following: a
sidewall, which may include the tunnel,
must contain an opening at least 18
inches in length, except that shrimp
pots must contain an opening at least 6
inches in length. The opening must be
laced, sewn, or secured together by a
single length of treated or untreated
twine, no larger than 36 thread. A
galvanic timed-release device, designed
to release in no more than 30 days in
saltwater, must be integral to the length
of twine so that, when the device
releases, the twine will no longer secure
or obstruct the opening of the pot. The
twine may be knotted only at each end
and at the attachment points on the
galvanic timed-release device. The
opening must be within 6 inches of the
bottom of the pot and must be parallel
with it. The twine may not be tied or
looped around the web bars.

(3) For subsistence fishing for salmon,
you may not use a gillnet exceeding 50
fathoms in length, unless otherwise
specified in this section. The gillnet web
must contain at least 30 filaments of
equal diameter or at least 6 filaments,
each of which must be at least 0.20
millimeter in diameter.

(4) Except as otherwise provided for
in this section, you may not obstruct
more than one-half the width of any
stream with any gear used to take fish
for subsistence uses.

(5) You may not use live
nonindigenous fish as bait.

(6) You must have your first initial,
last name, and address plainly and
legibly inscribed on the side of your fish
wheel facing midstream of the river.

(7) You may use kegs or buoys of any
color but red on any permitted gear,
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except in the following areas where kegs
or buoys of any color, including red,
may be used:

(1) Yukon-Northern Area; and

(ii) Kuskokwim Area.

(8) You must have your first initial,
last name, and address plainly and
legibly inscribed on each keg, buoy,
stakes attached to gillnets, stakes
identifying gear fished under the ice,
and any other unattended fishing gear
which you use to take fish for
subsistence uses.

(9) You may not use explosives or
chemicals to take fish for subsistence
uses.

(10) You may not take fish for
subsistence uses within 300 feet of any
dam, fish ladder, weir, culvert or other
artificial obstruction, unless otherwise
indicated.

(11) Transactions between rural
residents. Rural residents may exchange
in customary trade subsistence-
harvested fish, their parts, or their eggs,
legally taken under the regulations in
this part, for cash from other rural
residents. The Board may recognize
regional differences and define
customary trade differently for separate
regions of the State.

(i) Bristol Bay Fishery Management
Area—The total cash value per
household of salmon taken within
Federal jurisdiction in the Bristol Bay
Fishery Management Area and
exchanged in customary trade to rural
residents may not exceed $500.00
annually.

(ii) Upper Copper River District—The
total number of salmon per household
taken within the Upper Copper River
District and exchanged in customary
trade to rural residents may not exceed
50% of the annual harvest of salmon by
the household. No more than 50% of the
annual household limit may be sold
under paragraphs  .27(c)(11) and
(12) when taken together. These
customary trade sales must be
immediately recorded on a customary
trade recordkeeping form. The recording
requirement and the responsibility to
ensure the household limit is not
exceeded rests with the seller.

(12) Transactions between a rural
resident and others. In customary trade,
a rural resident may trade fish, their
parts, or their eggs, legally taken under
the regulations in this part, for cash
from individuals other than rural
residents if the individual who
purchases the fish, their parts, or their
eggs uses them for personal or family
consumption. If you are not a rural
resident, you may not sell fish, their
parts, or their eggs taken under the
regulations in this part. The Board may
recognize regional differences and

define customary trade differently for
separate regions of the State.

(i) Bristol Bay Fishery Management
Area—The total cash value per
household of salmon taken within
Federal jurisdiction in the Bristol Bay
Fishery Management Area and
exchanged in customary trade between
rural residents and individuals other
than rural residents may not exceed
$400.00 annually. These customary
trade sales must be immediately
recorded on a customary trade
recordkeeping form. The recording
requirement and the responsibility to
ensure the household limit is not
exceeded rest with the seller.

(ii) Upper Copper River District—The
total cash value of salmon per
household taken within the Upper
Copper River District and exchanged in
customary trade between rural residents
and individuals other than rural
residents may not exceed $500.00
annually. No more than 50% of the
annual household limit may be sold
under paragraphs  .27(c)(11) and
(12) when taken together. These
customary trade sales must be
immediately recorded on a customary
trade recordkeeping form. The recording
requirement and the responsibility to
ensure the household limit is not
exceeded rest with the seller.

(13) No sale to, nor purchase by,
fisheries businesses.

(i) You may not sell fish, their parts,
or their eggs taken under the regulations
in this part to any individual, business,
or organization required to be licensed
as a fisheries business under Alaska
Statute AS 43.75.011 (commercial
limited-entry permit or crew license
holders excluded) or to any other
business as defined under Alaska
Statute 43.70.110(1) as part of its
business transactions.

(ii) If you are required to be licensed
as a fisheries business under Alaska
Statute AS 43.75.011 (commercial
limited-entry permit or crew license
holders excluded) or are a business as
defined under Alaska Statute
43.70.110(1), you may not purchase,
receive, or sell fish, their parts, or their
eggs taken under the regulations in this
part as part of your business
transactions.

(14) Except as provided elsewhere in
this section, you may not take rainbow/
steelhead trout.

(15) You may not use fish taken for
subsistence use or under subsistence
regulations in this part as bait for
commercial or sport fishing purposes.

(16) [Reservecﬁ

(17) Unless specified otherwise in this
section, you may use a rod and reel to
take fish without a subsistence fishing

permit. Harvest limits applicable to the
use of a rod and reel to take fish for
subsistence uses shall be as follows:

(i) If you are required to obtain a
subsistence fishing permit for an area,
that permit is required to take fish for
subsistence uses with rod and reel in
that area. The harvest and possession
limits for taking fish with a rod and reel
in those areas are the same as indicated
on the permit issued for subsistence
fishing with other gear types;

(ii) Except as otherwise provided for
in this section, if you are not required
to obtain a subsistence fishing permit
for an area, the harvest and possession
limits for taking fish for subsistence
uses with a rod and reel are the same
as for taking fish under State of Alaska
subsistence fishing regulations in those
same areas. If the State does not have a
specific subsistence season and/or
harvest limit for that particular species,
the limit shall be the same as for taking
fish under State of Alaska sport fishing
regulations.

(18) Unless restricted in this section,
or unless restricted under the terms of
a subsistence fishing permit, you may
take fish for subsistence uses at any
time.

(19) Provisions on ADF&G subsistence
fishing permits that are more restrictive
or in conflict with the provisions
contained in this section do not apply
to Federal subsistence users.

(20) You may not intentionally waste
or destroy any subsistence-caught fish
or shellfish; however, you may use for
bait or other purposes, whitefish,
herring, and species for which harvest
limits, seasons, or other regulatory
methods and means are not provided in
this section, as well as the head, tail,
fins, and viscera of legally taken
subsistence fish.

(21) The taking of fish from waters
within Federal jurisdiction is authorized
outside of published open seasons or
harvest limits if the harvested fish will
be used for food in traditional or
religious ceremonies that are part of
funerary or mortuary cycles, including
memorial potlatches, provided that:

(i) Prior to attempting to take fish, the
person (or designee) or Tribal
Government organizing the ceremony
contacts the appropriate Federal
fisheries manager to provide the nature
of the ceremony, the parties and/or
clans involved, the species and the
number of fish to be taken, and the
Federal waters from which the harvest
will occur;

(ii) The taking does not violate
recognized principles of fisheries
conservation, and uses the methods and
means allowable for the particular
species published in the applicable
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Federal regulations (the Federal
fisheries manager will establish the
number, species, or place of taking if
necessary for conservation purposes);

(iii) Each person who takes fish under
this section must, as soon as practical,
and not more than 15 days after the
harvest, submit a written report to the
appropriate Federal fisheries manager,
specifying the harvester’s name and
address, the number and species of fish
taken, and the date and locations of the
taking; and

(iv) No permit is required for taking
under this section; however, the
harvester must be eligible to harvest the
resource under Federal regulations.

(d) [Reserved]

(e) Fishing permits and reports. (1)
You may take salmon only under the
authority of a subsistence fishing
permit, unless a permit is specifically
not required in a particular area by the
subsistence regulations in this part, or
unless you are retaining salmon from
your commercial catch consistent with
paragraph (f) of this section.

(2) The U.S. Fish and Wildlife Service
Office of Subsistence Management may
issue a permit to harvest fish for a
qualifying cultural/educational program
to an organization that has been granted
a Federal subsistence permit for a
similar event within the previous 5
years. A qualifying program must have
instructors, enrolled students, minimum
attendance requirements, and standards
for successful completion of the course.
Applications must be submitted to the
Office of Subsistence Management 60
days prior to the earliest desired date of
harvest. Permits will be issued for no
more than 25 fish per culture/education
camp. Appeal of a rejected request can
be made to the Federal Subsistence
Board. Application for an initial permit
for a qualifying cultural/educational
program, for a permit when the
circumstances have changed
significantly, when no permit has been
issued within the previous 5 years, or
when there is a request for harvest in
excess of that provided in this
paragraph (e)(2), will be considered by
the Federal Subsistence Board.

(3) If a subsistence fishing permit is
required by this section, the following
permit conditions apply unless
otherwise specified in this section:

(i) You may not take more fish for
subsistence use than the limits set out
in the permit;

(ii) You must obtain the permit prior
to fishing;

(iii) You must have the permit in your
possession and readily available for
inspection while fishing or transporting
subsistence-taken fish;

(iv) If specified on the permit, you
must record, prior to leaving the harvest
site, daily records of the catch, showing
the number of fish taken by species,
location and date of catch, and other
such information as may be required for
management or conservation purposes;
and

(v) If the return of catch information
necessary for management and
conservation purposes is required by a
fishing permit and you fail to comply
with such reporting requirements, you
are ineligible to receive a subsistence
permit for that activity during the
following calendar year, unless you
demonstrate that failure to report was
due to loss in the mail, accident,
sickness, or other unavoidable
circumstances. You must also return
any tags or transmitters that have been
attached to fish for management and
conservation purposes.

(f) Relation to commercial fishing
activities. (1) If you are a Federally-
qualified subsistence user who also
commercial fishes, you may retain fish
for subsistence purposes from your
lawfully-taken commercial catch.

(2) When participating in a
commercial and subsistence fishery at
the same time, you may not use an
amount of combined fishing gear in
excess of that allowed under the
appropriate commercial fishing
regulations.

(g) You may not possess, transport,
give, receive, or barter subsistence-taken
fish or their parts which have been
taken contrary to Federal law or
regulation or State law or regulation
(unless superseded by regulations in
this part).

(h) [Reserved]

(i) Fishery management area
restrictions. (1) Kotzebue Area. The
Kotzebue Area includes all waters of
Alaska between the latitude of the
westernmost tip of Point Hope and the
latitude of the westernmost tip of Cape
Prince of Wales, including those waters
draining into the Chukchi Sea.

(i) You may take fish for subsistence
purposes without a permit.

(i) You may take salmon only by
gillnets, beach seines, or a rod and reel.

(iii) In the Kotzebue District, you may
take sheefish with gillnets that are not
more than 50 fathoms in length, nor
more than 12 meshes in depth, nor have
a stretched-mesh size larger than 7
inches.

(iv) You may not obstruct more than
one-half the width of a stream, creek, or
slough with any gear used to take fish
for subsistence uses, except from May
15 to July 15 and August 15 to October
31 when taking whitefish or pike in
streams, creeks, or sloughs within the

Kobuk River drainage and from May 15
to October 31 in the Selawik River
drainage. Only one gillnet 100 feet or
less in length with a stretched-mesh size
from 2V~ to 4%~ inches may be used per
site. You must check your net at least
once in every 24-hour period.

(2) Norton Sound-Port Clarence Area.
The Norton Sound-Port Clarence Area
includes all waters of Alaska between
the latitude of the westernmost tip of
Cape Prince of Wales and the latitude of
Point Romanof, including those waters
of Alaska surrounding St. Lawrence
Island and those waters draining into
the Bering Sea.

(i) Unless otherwise restricted in this
section, you may take fish at any time
in the Port Clarence District.

(ii) In the Norton Sound District, you
may take fish at any time except as
follows:

(A) In Subdistricts 2 through 6, if you
are a commercial fishermen, you may
not fish for subsistence purposes during
the weekly closures of the State
commercial salmon fishing season,
except that from July 15 through August
1, you may take salmon for subsistence
purposes 7 days per week in the
Unalakleet and Shaktoolik River
drainages with gillnets which have a
stretched-mesh size that does not
exceed 42 inches, and with beach
seines;

(B) In the Unalakleet River from June
1 through July 15, you may take salmon
only from 8 a.m. Monday until 8 p.m.
Saturday.

(iii) You may take salmon only by
gillnets, beach seines, fish wheel, or a
rod and reel.

(iv) You may take fish other than
salmon by set gillnet, drift gillnet, beach
seine, fish wheel, pot, long line, fyke
net, jigging gear, spear, lead, or a rod
and reel.

(v) In the Unalakleet River from June
1 through July 15, you may not operate
more than 25 fathoms of gillnet in the
aggregate nor may you operate an
unanchored gillnet.

(vi) Only one subsistence fishing
permit will be issued to each household
per year.

(3) Yukon-Northern Area. The Yukon-
Northern Area includes all waters of
Alaska between the latitude of Point
Romanof and the latitude of the
westernmost point of the Naskonat
Peninsula, including those waters
draining into the Bering Sea, and all
waters of Alaska north of the latitude of
the westernmost tip of Point Hope and
west of 141° West longitude, including
those waters draining into the Arctic
Ocean and the Chukchi Sea.

(i) Unless otherwise restricted in this
section, you may take fish in the Yukon-
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Northern Area at any time. You may
subsistence fish for salmon with rod and
reel in the Yukon River drainage 24
hours per day, 7 days per week, unless
rod and reel are specifically otherwise
restrictedin §  .27(i)(3).

(ii) For the Yukon River drainage,
Federal subsistence fishing schedules,
openings, closings, and fishing methods
are the same as those issued for the
subsistence taking of fish under Alaska
Statutes (AS 16.05.060), unless
superseded by a Federal Special Action.

(iii) In the following locations, you
may take salmon during the open
weekly fishing periods of the State
commercial salmon fishing season and
may not take them for 24 hours before
the opening of the State commercial
salmon fishing season:

(A) In District 4, excluding the
Koyukuk River drainage;

(B) In Subdistricts 4B and 4C from
June 15 through September 30, salmon
may be taken from 6 p.m. Sunday until
6 p.m. Tuesday and from 6 p.m.
Wednesday until 6 p.m. Friday;

(C) In District 6, excluding the
Kantishna River drainage, salmon may
be taken from 6 p.m. Friday until 6 p.m.
Wednesday.

(iv) During any State commercial
salmon fishing season closure of greater
than five days in duration, you may not
take salmon during the following
periods in the following districts:

(A) In District 4, excluding the
Koyukuk River drainage, salmon may
not be taken from 6 p.m. Friday until 6
p-m. Sunday;

(B) In District 5, excluding the Tozitna
River drainage and Subdistrict 5D,
salmon may not be taken from 6 p.m.
Sunday until 6 p.m. Tuesday.

(v) Except as provided in this section,
and except as may be provided by the
terms of a subsistence fishing permit,
you may take fish other than salmon at
any time.

(vi) In Districts 1, 2, 3, and Subdistrict
4A, excluding the Koyukuk and Innoko
River drainages, you may not take
salmon for subsistence purposes during
the 24 hours immediately before the
opening of the State commercial salmon
fishing season.

(vii) In Districts 1, 2, and 3:

(A) After the opening of the State
commercial salmon fishing season
through July 15, you may not take
salmon for subsistence for 18 hours
immediately before, during, and for 12
hours after each State commercial
salmon fishing period;

(B) After July 15, you may not take
salmon for subsistence for 12 hours
immediately before, during, and for 12
hours after each State commercial
salmon fishing period.

(viii) In Subdistrict 4A after the
opening of the State commercial salmon
fishing season, you may not take salmon
for subsistence for 12 hours
immediately before, during, and for 12
hours after each State commercial
salmon fishing period; however, you
may take Chinook salmon during the
State commercial fishing season, with
drift gillnet gear only, from 6 p.m.
Sunday until 6 p.m. Tuesday and from
6 p.m. Wednesday until 6 p.m. Friday.

(ix) You may not subsistence fish in
the following drainages located north of
the main Yukon River:

(A) Kanuti River upstream from a
point 5 miles downstream of the State
highway crossing;

(B) Bonanza Creek;

(C) Jim River including Prospect and
Douglas Creeks.

(x) You may not subsistence fish in
the Delta River.

(xi) In Beaver Creek downstream from
the confluence of Moose Creek, a gillnet
with mesh size not to exceed 3-inches
stretch-measure may be used from June
15 through September 15. You may
subsistence fish for all non-salmon
species but may not target salmon
during this time period (retention of
salmon taken incidentally to non-
salmon directed fisheries is allowed).
From the mouth of Nome Creek
downstream to the confluence of Moose
Creek, only rod and reel may be used.
From the mouth of Nome Creek
downstream to the confluence of
O’Brien Creek, the daily harvest and
possession limit is 5 grayling; from the
mouth of O’Brien Creek downstream to
the confluence of Moose Creek, the
daily harvest and possession limit is 10
grayling. The Nome Creek drainage of
Beaver Creek is closed to subsistence
fishing for grayling.

(xii) You may not subsistence fish in
the Toklat River drainage from August
15 through May 15.

(xiii) You may take salmon only by
gillnet, beach seine, fish wheel, or rod
and reel, subject to the restrictions set
forth in this section.

(xiv) In District 4, if you are a
commercial fisherman, you may not
take salmon for subsistence purposes
during the State commercial salmon
fishing season using gillnets with
stretched-mesh larger than 6-inches
after a date specified by ADF&G
emergency order issued between July 10
and July 31.

(xv) In Districts 4, 5, and 6, you may
not take salmon for subsistence
purposes by drift gillnets, except as
follows:

(A) In Subdistrict 4A upstream from
the mouth of Stink Creek, you may take
Chinook salmon by drift gillnets less

than 150 feet in length from June 10
through July 14, and chum salmon by
drift gillnets after August 2;

(B) In Subdistrict 4A downstream
from the mouth of Stink Creek, you may
take Chinook salmon by drift gillnets
less than 150 feet in length from June 10
through July 14;

(C) In the Yukon River mainstem,
Subdistricts 4B and 4C with a Federal
subsistence fishing permit, you may
take Chinook salmon during the last 18-
hour period of the weekly regulatory
opening(s) by drift gillnets no more than
150 feet long and no more than 35
meshes deep, from June 10 through July
14.

(xvi) Unless otherwise specified in
this section, you may take fish other
than salmon and halibut by set gillnet,
drift gillnet, beach seine, fish wheel,
long line, fyke net, dip net, jigging gear,
spear, lead, or rod and reel, subject to
the following restrictions, which also
apply to subsistence salmon fishing:

(A) During the open weekly fishing
periods of the State commercial salmon
fishing season, if you are a commercial
fisherman, you may not operate more
than one type of gear at a time, for
commercial, personal use, and
subsistence purposes;

(B) You may not use an aggregate
length of set gillnet in excess of 150
fathoms and each drift gillnet may not
exceed 50 fathoms in length;

(C) In Districts 4, 5, and 6, you may
not set subsistence fishing gear within
200 feet of other operating commercial
use, personal use, or subsistence fishing
gear except that, at the site
approximately 1 mile upstream from
Ruby on the south bank of the Yukon
River between ADF&G regulatory
markers containing the area known
locally as the “Slide,” you may set
subsistence fishing gear within 200 feet
of other operating commercial or
subsistence fishing gear, and in District
4, from Old Paradise Village upstream to
a point 4 miles upstream from Anvik,
there is no minimum distance
requirement between fish wheels;

(D) During the State commercial
salmon fishing season, within the
Yukon River and the Tanana River
below the confluence of the Wood
River, you may use drift gillnets and
fish wheels only during open
subsistence salmon fishing periods;

(E) In Birch Creek, gillnet mesh size
may not exceed 3-inches stretch-
measure from June 15 through
September 15.

(xvii) In District 4, from September 21
through May 15, you may use jigging
gear from shore ice.
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(xviii) You must possess a subsistence
fishing permit for the following
locations:

(A) For the Yukon River drainage
from the mouth of Hess Creek to the
mouth of the Dall River;

(B) For the Yukon River drainage from
the upstream mouth of 22 Mile Slough
to the U.S.-Canada border;

(C) Only for salmon in the Tanana
River drainage above the mouth of the
Wood River.

(xix) Only one subsistence fishing
permit will be issued to each household
per year.

(xx) In Districts 1, 2, and 3, you may
not possess Chinook salmon taken for
subsistence purposes unless the dorsal
fin has been removed immediately after
landing.

(xxi) In the Yukon River drainage,
Chinook salmon must be used primarily
for human consumption and may not be
targeted for dog food. Dried Chinook
salmon may not be used for dog food
anywhere in the Yukon River drainage.
Whole fish unfit for human
consumption (due to disease,
deterioration, deformities), scraps, and
small fish (16 inches or less) may be fed
to dogs. Also, whole Chinook salmon
caught incidentally during a subsistence
chum salmon fishery in the following
time periods and locations may be fed
to dogs:

(A) After July 10 in the Koyukuk River
drainage;

(B) After August 10, in Subdistrict 5D,
upstream of Circle City.

(4) Kuskokwim Area. The Kuskokwim
Area consists of all waters of Alaska
between the latitude of the westernmost
point of Naskonat Peninsula and the
latitude of the southernmost tip of Cape
Newenham, including the waters of
Alaska surrounding Nunivak and St.
Matthew Islands and those waters
draining into the Bering Sea.

(i) Unless otherwise restricted in this
section, you may take fish in the
Kuskokwim Area at any time without a
subsistence fishing permit.

(ii) For the Kuskokwim area, Federal
subsistence fishing schedules, openings,
closings, and fishing methods are the
same as those issued for the subsistence
taking of fish under Alaska Statutes (AS
16.05.060), unless superseded by a
Federal Special Action.

(iii) In District 1, Kuskokuak Slough,
from June 1 through July 31 only, you
may not take salmon for 16 hours before
and during each State open commercial
salmon fishing period in the district.

(iv) In Districts 4 and 5, from June 1
through September 8, you may not take
salmon for 16 hours before or during,
and for 6 hours after each State open

commercial salmon fishing period in
each district.

(v) In District 2, and anywhere in
tributaries that flow into the
Kuskokwim River within that district,
from June 1 through September 8 you
may not take salmon by net gear or fish
wheel for 16 hours before or during, and
for 6 hours after each open commercial
salmon fishing period in the district.
You may subsistence fish for salmon
with rod and reel 24 hours per day, 7
days per week, unless rod and reel are
specifically restricted by paragraph (i)(4)
of this section.

(vi) You may not take subsistence fish
by nets in the Goodnews River east of
a line between ADF&G regulatory
markers placed near the mouth of the
Ufigag River and an ADF&G regulatory
marker placed near the mouth of the
Tunulik River 16 hours before or during,
and for 6 hours after each State open
commercial salmon fishing period.

(vii) You may not take subsistence
fish by nets in the Kanektok River
upstream of ADF&G regulatory markers
placed near the mouth 16 hours before
or during, and for 6 hours after each
State open commercial salmon fishing
period.

(viii) You may not take subsistence
fish by nets in the Arolik River
upstream of ADF&G regulatory markers
placed near the mouth 16 hours before
or during, and for 6 hours after each
State open commercial salmon fishing
period.

(ix) You may only take salmon by
gillnet, beach seine, fish wheel, or rod
and reel subject to the restrictions set
out in this section, except that you may
also take salmon by spear in the Holitna,
Kanektok, and Arolik River drainages,
and in the drainage of Goodnews Bay.

(x) You may not use an aggregate
length of set gillnets or drift gillnets in
excess of 50 fathoms for taking salmon.

(xi) You may take fish other than
salmon by set gillnet, drift gillnet, beach
seine, fish wheel, pot, long line, fyke
net, dip net, jigging gear, spear, lead,
handline, or rod and reel.

(xii) You must attach to the bank each
subsistence gillnet operated in
tributaries of the Kuskokwim River and
fish it substantially perpendicular to the
bank and in a substantially straight line.

(xiii) Within a tributary to the
Kuskokwim River in that portion of the
Kuskokwim River drainage from the
north end of Eek Island upstream to the
mouth of the Kolmakoff River, you may
not set or operate any part of a set
gillnet within 150 feet of any part of
another set gillnet.

(xiv) The maximum depth of gillnets
is as follows:

(A) Gillnets with 6-inch or smaller
stretched-mesh may not be more than 45
meshes in depth;

(B) Gillnets with greater than 6-inch
stretched-mesh may not be more than 35
meshes in depth.

(xv) You may take halibut only by a
single handheld line with no more than
two hooks attached to it.

(xvi) You may not use subsistence set
and drift gillnets exceeding 15 fathoms
in length in Whitefish Lake in the Ophir
Creek drainage. You may not operate
more than one subsistence set or drift
gillnet at a time in Whitefish Lake in the
Ophir Creek drainage. You must check
the net at least once every 24 hours.

(xvii) You may take rainbow trout
only in accordance with the following
restrictions:

(A) You may take rainbow trout only
by the use of gillnets, dip nets, fyke
nets, handline, spear, rod and reel, or
jigging through the ice;

(B) You may not use gillnets, dip nets,
or fyke nets for targeting rainbow trout
from March 15 through June 15;

(C) If you take rainbow trout
incidentally in other subsistence net
fisheries and through the ice, you may
retain them for subsistence purposes;

(D) There are no harvest limits with
handline, spear, rod and reel, or jigging.

(5) Bristol Bay Area. The Bristol Bay
Area includes all waters of Bristol Bay,
including drainages enclosed by a line
from Cape Newenham to Cape
Menshikof.

(i) Unless restricted in this section, or
unless under the terms of a subsistence
fishing permit, you may take fish at any
time in the Bristol Bay area.

(ii) In all State commercial salmon
districts, from May 1 through May 31
and October 1 through October 31, you
may subsistence fish for salmon only
from 9 a.m. Monday until 9 a.m. Friday.
From June 1 through September 30,
within the waters of a commercial
salmon district, you may take salmon
only during State open commercial
salmon fishing periods.

(iii) In the Egegik River from 9 a.m.
June 23 through 9 a.m. July 17, you may
take salmon only during the following
times: from 9 a.m. Tuesday to 9 a.m.
Wednesday and from 9 a.m. Saturday to
9 a.m. Sunday.

(iv) You may not take fish from waters
within 300 feet of a stream mouth used
by salmon.

(v) You may not subsistence fish with
nets in the Tazimina River and within
one-fourth mile of the terminus of those
waters during the period from
September 1 through June 14.

(vi) Within any district, you may take
salmon, herring, and capelin by drift
and set gillnets only.
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(vii) Outside the boundaries of any
district, you may take salmon by set
gillnet only, except that you may also
take salmon by spear in the Togiak
River, excluding its tributaries.

(viii) The maximum lengths for set
gillnets used to take salmon are as
follows:

(A) You may not use set gillnets
exceeding 10 fathoms in length in the
Egegik River;

(B) In the remaining waters of the
area, you may not use set gillnets
exceeding 25 fathoms in length.

(ix) You may not operate any part of
a set gillnet within 300 feet of any part
of another set gillnet.

(x) You must stake and buoy each set
gillnet. Instead of having the identifying
information on a keg or buoy attached
to the gillnet, you may plainly and
legibly inscribe your first initial, last
name, and subsistence permit number
on a sign at or near the set gillnet.

(xi) You may not operate or assist in
operating subsistence salmon net gear
while simultaneously operating or
assisting in operating commercial
salmon net gear.

(xii) During State closed commercial
herring fishing periods, you may not use
gillnets exceeding 25 fathoms in length
for the subsistence taking of herring or
capelin.

(xiii) You may take fish other than
salmon, herring, capelin, and halibut by
gear listed in this part unless restricted
under the terms of a subsistence fishing
permit.

(xiv) You may take salmon only under
authority of a subsistence fishing
permit.

(xv) Only one subsistence fishing
permit for salmon may be issued to each
household per year.

(xvi) In the Togiak River section and
the Togiak River drainage, you may not
possess coho salmon taken under the
authority of a subsistence fishing permit
unless both lobes of the caudal fin (tail)
or the dorsal fin have been removed.

(xvii) You may take rainbow trout
only by rod and reel or jigging gear.
Rainbow trout daily harvest and
possession limits are 2 per day/2 in
possession with no size limit from April
10 through October 31 and 5 per day/5 in
possession with no size limit from
November 1 through April 9.

(xviii) If you take rainbow trout
incidentally in other subsistence net
fisheries, or through the ice, you may
retain them for subsistence purposes.

(6) Aleutian Islands Area. The
Aleutian Islands Area includes all
waters of Alaska west of the longitude
of the tip of Cape Sarichef, east of 172°
East longitude, and south of 54°36’
North latitude.

(i) You may take fish other than
salmon, rainbow/steelhead trout, or char
at any time unless restricted under the
terms of a subsistence fishing permit. If
you take rainbow/steelhead trout
incidentally in other subsistence net
fisheries, you may retain them for
subsistence purposes.

(ii) In the Unalaska District, you may
take salmon for subsistence purposes
from 6 a.m. until 9 p.m. from January 1
through December 31, except as may be
specified on a subsistence fishing
permit.

(iii) In the Adak, Akutan, Atka-Amlia,
and Umnak Districts, you may take
salmon at any time.

(iv) You may not subsistence fish for
salmon in the following waters:

(A) The waters of Unalaska Lake, its
tributaries and outlet stream;

(B) The waters of Summers and
Morris Lakes and their tributaries and
outlet streams;

(C) All streams supporting
anadromous fish runs that flow into
Unalaska Bay south of a line from the
northern tip of Cape Cheerful to the
northern tip of Kalekta Point;

(D) Waters of McLees Lake and its
tributaries and outlet stream;

(E) All fresh water on Adak Island and
Kagalaska Island in the Adak District.

(v) You may take salmon by seine and
gillnet, or with gear specified on a
subsistence fishing permit.

(vi) In the Unalaska District, if you
fish with a net, you must be physically
present at the net at all times when the
net is being used.

(vii) You may take fish other than
salmon by gear listed in this part unless
restricted under the terms of a
subsistence fishing permit.

(viii) You may take salmon, trout, and
char only under the terms of a
subsistence fishing permit, except that
you do not need a permit in the Akutan,
Umnak, and Atka-Amlia Islands
Districts.

(ix) You may take no more than 250
salmon for subsistence purposes unless
otherwise specified on the subsistence
fishing permit, except that in the
Unalaska and Adak Districts, you may
take no more than 25 salmon plus an
additional 25 salmon for each member
of your household listed on the permit.
You may obtain an additional permit.

(x) You must keep a record on the
reverse side of the permit of
subsistence-caught fish. You must
complete the record immediately upon
taking subsistence-caught fish and must
return it no later than October 31.

(xi) The daily harvest limit for halibut
is two fish, and the possession limit is
two daily harvest limits. You may not

possess sport-taken and subsistence-
taken halibut on the same day.

(7) Alaska Peninsula Area. The
Alaska Peninsula Area includes all
waters of Alaska on the north side of the
Alaska peninsula southwest of a line
from Cape Menshikof (57°28.34" North
latitude, 157°55.84" West longitude) to
Cape Newenham (58°39.00" North
latitude, 162° West longitude) and east
of the longitude of Cape Sarichef Light
(164°55.70" West longitude) and on the
south side of the Alaska Peninsula from
a line extending from Scotch Cape
through the easternmost tip of Ugamak
Island to a line extending 135° southeast
from Kupreanof Point (55°33.98” North
latitude, 159°35.88” West longitude).

(i) You may take fish, other than
salmon, rainbow/steelhead trout, or
char, at any time unless restricted under
the terms of a subsistence fishing
permit. If you take rainbow/steelhead
trout incidentally in other subsistence
net fisheries or through the ice, you may
retain them for subsistence purposes.

(ii) You may take salmon, trout, and
char only under the authority of a
subsistence fishing permit.

(iii) You must keep a record on the
reverse side of the permit of
subsistence-caught fish. You must
complete the record immediately upon
taking subsistence-caught fish and must
return it no later than October 31.

(iv) You may take salmon at any time,
except in those districts and sections
open to commercial salmon fishing
where salmon may not be taken during
the 24 hours before and 12 hours
following each State open weekly
commercial salmon fishing period, or as
may be specified on a subsistence
fishing permit.

(v) You may not subsistence fish for
salmon in the following waters:

(A) Russell Creek and Nurse Lagoon
and within 500 yards outside the mouth
of Nurse Lagoon;

(B) Trout Creek and within 500 yards
outside its mouth.

(vi) You may take salmon by seine,
gillnet, rod and reel, or with gear
specified on a subsistence fishing
permit.

(vii) You may take fish other than
salmon by gear listed in this part unless
restricted under the terms of a
subsistence fishing permit.

(viii) You may not use a set gillnet
exceeding 100 fathoms in length.

(ix) You may take halibut for
subsistence purposes only by a single
handheld line with no more than two
hooks attached.

(x) You may take no more than 250
salmon for subsistence purposes unless
otherwise specified on your subsistence
fishing permit.
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(xi) The daily harvest limit for halibut
is two fish and the possession limit is
two daily harvest limits. You may not
possess sport-taken and subsistence-
taken halibut on the same day.

(8) Chignik Area. The Chignik Area
includes all waters of Alaska on the
south side of the Alaska Peninsula
bounded by a line extending 135°
southeast for 3 miles from a point near
Kilokak Rocks at 57°10.34” North
latitude, 156°20.22" West longitude (the
longitude of the southern entrance to
Imuya Bay) then due south, and a line
extending 135° southeast from
Kupreanof Point at 55°33.98” North
latitude, 159°35.88" West longitude.

(i) You may take fish other than
salmon, rainbow/steelhead trout, or char
at any time, except as may be specified
by a subsistence fishing permit. For
salmon, Federal subsistence fishing
openings, closings and fishing methods
are the same as those issued for the
subsistence taking of fish under Alaska
Statutes (AS 16.05.060), unless
superseded by a Federal Special Action.
If you take rainbow/steelhead trout
incidentally in other subsistence net
fisheries, you may retain them for
subsistence purposes.

(ii) You may not take salmon in the
Chignik River, from a point 300 feet
upstream of the ADF&G weir to Chignik
Lake from July 1 through August 31.
You may not take salmon in Black Lake
or any tributary to Black or Chignik
Lakes.

(iii) You may take salmon, trout, and
char only under the authority of a
subsistence fishing permit.

(iv) You must keep a record on your
permit of subsistence-caught fish. You
must complete the record immediately
upon taking subsistence-caught fish and
must return it no later than October 31.

(v) If you hold a commercial fishing
license, you may only subsistence fish
for salmon as specified on a State
subsistence salmon fishing permit.

(vi) You may take salmon by seines,
gillnets, rod and reel, or with gear
specified on a subsistence fishing
permit, except that in Chignik Lake, you
may not use purse seines.

(vii) You may take fish other than
salmon by gear listed in this part unless
restricted under the terms of a
subsistence fishing permit.

(viii) You may take halibut for
subsistence purposes only by a single
handheld line with no more than two
hooks attached.

(ix) You may take no more than 250
salmon for subsistence purposes unless
otherwise specified on the subsistence
fishing permit.

(x) The daily harvest limit for halibut
is two fish, and the possession limit is

two daily harvest limits. You may not
possess sport-taken and subsistence-
taken halibut on the same day.

(9) Kodiak Area. The Kodiak Area
includes all waters of Alaska south of a
line extending east from Cape Douglas
(58°51.10" North latitude), west of 150°
West longitude, north of 55°30.00” North
latitude, and north and east of a line
extending 135° southeast for three miles
from a point near Kilokak Rocks at
57°10.34" North latitude, 156°20.22’
West longitude (the longitude of the
southern entrance of Imuya Bay), then
due south.

(i) You may take fish other than
salmon, rainbow/steelhead trout, char,
bottomfish, or herring at any time unless
restricted by the terms of a subsistence
fishing permit. If you take rainbow/
steelhead trout incidentally in other
subsistence net fisheries, you may retain
them for subsistence purposes.

(ii) You may take salmon for
subsistence purposes 24 hours a day
from January 1 through December 31,
with the following exceptions:

(A) From June 1 through September
15, you may not use salmon seine
vessels to take subsistence salmon for 24
hours before or during, and for 24 hours
after any State open commercial salmon
fishing period. The use of skiffs from
any type of vessel is allowed;

(B) From June 1 through September
15, you may use purse seine vessels to
take salmon only with gillnets, and you
may have no other type of salmon gear
on board the vessel.

(iii) You may not subsistence fish for
salmon in the following locations:

(A) Womens Bay closed waters—all
waters inside a line from the tip of the
Nyman Peninsula (57°43.23" North
latitude, 152°31.51” West longitude), to
the northeastern tip of Mary’s Island
(57°42.40" North latitude, 152°32.00”
West longitude), to the southeastern
shore of Womens Bay at 57°41.95" North
latitude, 152°31.50" West longitude;

(B) Buskin River closed waters—all
waters inside of a line running from a
marker on the bluff north of the mouth
of the Buskin River at approximately
57°45.80" North latitude, 152°28.38’
West longitude, to a point offshore at
57°45.35" North latitude, 152°28.15’
West longitude, to a marker located
onshore south of the river mouth at
approximately 57°45.15" North latitude,
152°28.65" West longitude;

(C) All waters closed to commercial
salmon fishing within 100 yards of the
terminus of Selief Bay Creek;

(D) In Afognak Bay north and west of
a line from the tip of Last Point to the
tip of River Mouth Point;

(E) From August 15 through
September 30, all waters 500 yards

seaward of the terminus of Little Kitoi
Creek;

(F) All fresh water systems of Afognak
Island.

(iv) You must have a subsistence
fishing permit for taking salmon, trout,
and char for subsistence purposes. You
must have a subsistence fishing permit
for taking herring and bottomfish for
subsistence purposes during the State
commercial herring sac roe season from
April 15 through June 30.

(v) With a subsistence salmon fishing
permit you may take 25 salmon plus an
additional 25 salmon for each member
of your household whose names are
listed on the permit. You may obtain an
additional permit if you can show that
more fish are needed.

(vi) You must record on your
subsistence permit the number of
subsistence fish taken. You must
complete the record immediately upon
landing subsistence-caught fish, and
must return it by February 1 of the year
following the year the permit was
issued.

(vii) You may take fish other than
salmon and halibut by gear listed in this
part unless restricted under the terms of
a subsistence fishing permit.

(viii) You may take salmon only by
gillnet, rod and reel, or seine.

(ix) You must be physically present at
the net when the net is being fished.

(x) You may take halibut only by a
single handheld line with not more than
two hooks attached to it.

(xi) The daily harvest limit for halibut
is two fish, and the possession limit is
two daily harvest limits. You may not
possess sport-taken and subsistence-
taken halibut on the same day.

(10) Cook Inlet Area. The Cook Inlet
Area includes all waters of Alaska
enclosed by a line extending east from
Cape Douglas (58°51’06” North latitude)
and a line extending south from Cape
Fairfield (148°50°15” West longitude).

(i) Unless restricted in this section, or
unless restricted under the terms of a
subsistence fishing permit, you may
take fish at any time in the Cook Inlet
Area. If you take rainbow/steelhead
trout incidentally in other subsistence
net fisheries, you may retain them for
subsistence purposes.

(ii) You may not take grayling or
burbot for subsistence purposes.

(iii) You may take fish by gear listed
in this part unless restricted in this
section or under the terms of a
subsistence fishing permit (as may be
modified by this section).

(iv) You may only take salmon, trout,
Dolly Varden, and other char under
authority of a Federal subsistence
fishing permit. Seasons, harvest and
possession limits, and methods and
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means for take are the same as for the
taking of those species under Alaska
sport fishing regulations (5 AAC 56).

(v) You may only take smelt with dip
nets in fresh water from April 1 through
June 15. There are no harvest or
possession limits for smelt.

(vi) Gillnets may not be used in fresh
water, except for the taking of whitefish
in the Tyone River drainage.

(11) Prince William Sound Area. The
Prince William Sound Area includes all
waters and drainages of Alaska between
the longitude of Cape Fairfield and the
longitude of Cape Suckling.

(i) You may take fish, other than
rainbow/steelhead trout, in the Prince
William Sound Area only under
authority of a subsistence fishing
permit, except that a permit is not
required to take eulachon. You may not
take rainbow/steelhead trout, except as
otherwise provided for in this
§  .27()(11).

(A) In the Prince William Sound Area
within Chugach National Forest and in
the Copper River drainage downstream
of Haley Creek you may accumulate
Federal subsistence fishing harvest
limits with harvest limits under State of
Alaska sport fishing regulations
provided that accumulation of fishing
harvest limits does not occur during the
same day.

(B) You may accumulate harvest
limits of salmon authorized for the
Copper River drainage upstream from
Haley Creek with harvest limits for
salmon authorized under State of Alaska
sport fishing regulations.

(ii) You may take fish by gear listed
in paragraph (c)(1) of this part unless
restricted in this section or under the
terms of a subsistence fishing permit.

(iii) If you catch rainbow/steelhead
trout incidentally in other subsistence
net fisheries, you may retain them for
subsistence purposes, unless restricted
in this section.

(iv) In the Copper River drainage, you
may take salmon only in the waters of
the Upper Copper River District, or in
the vicinity of the Native Village of
Batzulnetas.

(v) In the Upper Copper River District,
you may take salmon only by fish
wheels, rod and reel, or dip nets.

(vi) Rainbow/steelhead trout and
other freshwater fish caught incidentally
to salmon by fish wheel in the Upper
Copper River District may be retained.

(vii) Freshwater fish other than
rainbow/steelhead trout caught
incidentally to salmon by dip net in the
Upper Copper River District may be
retained. Rainbow/steelhead trout
caught incidentally to salmon by dip net
in the Upper Copper River District must
be released unharmed to the water.

(viii) You may not possess salmon
taken under the authority of an Upper
Copper River District subsistence
fishing permit, or rainbow/steelhead
trout caught incidentally to salmon by
fish wheel, unless the anal (ventral) fin
has been immediately removed from the
fish. You must immediately record all
retained fish on the subsistence permit.
Immediately means prior to concealing
the fish from plain view or transporting
the fish more than 50 feet from where
the fish was removed from the water.

(ix) You may take salmon in the
Upper Copper River District from May
15 through September 30 only.

(x) The total annual harvest limit for
subsistence salmon fishing permits in
combination for the Glennallen
Subdistrict and the Chitina Subdistrict
is as follows:

(A) For a household with 1 person, 30
salmon, of which no more than 5 may
be Chinook salmon taken by dip net and
no more than 5 Chinook taken by rod
and reel;

(B) For a household with 2 persons,
60 salmon, of which no more than 5
may be Chinook salmon taken by dip
net and no more than 5 Chinook taken
by rod and reel, plus 10 salmon for each
additional person in a household over 2
persons, except that the household’s
limit for Chinook salmon taken by dip
net or rod and reel does not increase;

(C) Upon request, permits for
additional salmon will be issued for no
more than a total of 200 salmon for a
permit issued to a household with 1
person, of which no more than 5 may
be Chinook salmon taken by dip net and
no more than 5 Chinook taken by rod
and reel, or no more than a total of 500
salmon for a permit issued to a
household with 2 or more persons, of
which no more than 5 may be Chinook
salmon taken by dip net and no more
than 5 Chinook taken by rod and reel.

(xi) The following apply to Upper
Copper River District subsistence
salmon fishing permits:

(A) Only one subsistence fishing
permit per subdistrict will be issued to
each household per year. If a household
has been issued permits for both
subdistricts in the same year, both
permits must be in your possession and
readily available for inspection while
fishing or transporting subsistence-taken
fish in either subdistrict. A qualified
household may also be issued a
Batzulnetas salmon fishery permit in the
same year;

(B) Multiple types of gear may be
specified on a permit, although only one
unit of gear may be operated at any one
time;

(C) You must return your permit no
later than October 31 of the year in

which the permit is issued, or you may
be denied a permit for the following
ear;

(D) A fish wheel may be operated only
by one permit holder at one time; that
permit holder must have the fish wheel
marked as required by Section
~.27(i)(11) and during fishing
operations;

(E) Only the permit holder and the
authorized member of the household
listed on the subsistence permit may
take salmon;

(F) You must personally operate your
fish wheel or dip net;

(G) You may not loan or transfer a
subsistence fish wheel or dip net permit
except as permitted.

(xii) If you are a fish wheel owner:

(A) You must register your fish wheel
with ADF&G or the Federal Subsistence
Board;

(B) Your registration number and a
wood, metal, or plastic plate at least 12
inches high by 12 inches wide bearing
either your name and address, or your
Alaska driver’s license number, or your
Alaska State identification card number
in letters and numerals at least 1 inch
high, must be permanently affixed and
plainly visible on the fish wheel when
the fish wheel is in the water;

(C) Only the current year’s registration
number may be affixed to the fish
wheel; you must remove any other
registration number from the fish wheel;

(D) You must check your fish wheel
at least once every 10 hours and remove
all fish;

(E) You are responsible for the fish
wheel; you must remove the fish wheel
from the water at the end of the permit
period;

(F) You may not rent, lease, or
otherwise use your fish wheel used for
subsistence fishing for personal gain.

(xiii) If you are operating a fish wheel:

(A) You may operate only one fish
wheel at any one time;

(B) You may not set or operate a fish
wheel within 75 feet of another fish
wheel;

(C) No fish wheel may have more than
two baskets;

(D) If you are a permittee other than
the owner, you must attach an
additional wood, metal, or plastic plate
at least 12 inches high by 12 inches
wide, bearing your name and address in
letters and numerals at least 1 inch high,
to the fish wheel so that the name and
address are plainly visible.

(xiv) A subsistence fishing permit
may be issued to a village council, or
other similarly qualified organization
whose members operate fish wheels for
subsistence purposes in the Upper
Copper River District, to operate fish
wheels on behalf of members of its
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village or organization. The following
additional provisions apply to
subsistence fishing permits issued
under this paragraph (i)(11)(xiv):

(A) The permit will list all households
and household members for whom the
fish wheel is being operated. The permit
will identify a person who will be
responsible for each fish wheel in a
similar manner to a fish wheel owner as
described in paragraph (i)(11)(xii) of this
section;

(B) The allowable harvest may not
exceed the combined seasonal limits for
the households listed on the permit; the
permittee will notify the ADF&G or
Federal Subsistence Board when
households are added to the list, and the
seasonal limit may be adjusted
accordingly;

(C) Members of households listed on
a permit issued to a village council or
other similarly qualified organization
are not eligible for a separate household
subsistence fishing permit for the Upper
Copper River District;

(D) The permit will include
provisions for recording daily catches
for each fish wheel; location and
number of fish wheels; full legal name
of the individual responsible for the
lawful operation of each fish wheel as
described in paragraph (i)(11)(xii) of this
section; and other information
determined to be necessary for effective
resource management.

(xv) You may take salmon in the
vicinity of the former Native village of
Batzulnetas only under the authority of
a Batzulnetas subsistence salmon
fishing permit available from the
National Park Service under the
following conditions:

(A) You may take salmon only in
those waters of the Copper River
between National Park Service
regulatory markers located near the
mouth of Tanada Creek and
approximately one-half mile
downstream from that mouth and in
Tanada Creek between National Park
Service regulatory markers identifying
the open waters of the creek;

(B) You may use only fish wheels, dip
nets, and rod and reel on the Copper
River and only dip nets, spears, fyke
nets, and rod and reel in Tanada Creek.
One fyke net and associated lead may be
used in Tanada Creek upstream of the
National Park Service weir;

(C) You may take salmon only from
May 15 through September 30 or until
the season is closed by special action;

(D) You may retain Chinook salmon
taken in a fish wheel in the Copper
River. You must return to the water
unharmed any Chinook salmon caught
in Tanada Creek;

(E) You must return the permit to the
National Park Service no later than
October 15;

(F) You may only use a fyke net after
consultation with the in-season
manager. You must be present when the
fyke net is actively fishing. You may
take no more than 1,000 sockeye salmon
in Tanada Creek with a fyke net;

(xvi) You may take pink salmon for
subsistence purposes from fresh water
with a dip net from May 15 until
September 30, 7 days per week, with no
harvest or possession limits in the
following areas:

(A) Green Island, Knight Island,
Chenega Island, Bainbridge Island,
Evans Island, Elrington Island, Latouche
Island, and adjacent islands, and the
mainland waters from the outer point of
Granite Bay located in Knight Island
Passage to Cape Fairfield;

(B) Waters north of a line from
Porcupine Point to Granite Point, and
south of a line from Point Lowe to
Tongue Point.

(12) Yakutat Area. The Yakutat Area
includes all waters and drainages of
Alaska between the longitude of Cape
Suckling and the longitude of Cape
Fairweather.

(i) Unless restricted in this section or
unless restricted under the terms of a
subsistence fishing permit, you may
take fish at any time in the Yakutat
Area.

(ii) You may not take salmon during
the period commencing 48 hours before
a State opening of commercial salmon
net fishing season and ending 48 hours
after the closure. This applies to each
river or bay fishery individually.

(iii) When the length of the weekly
State commercial salmon net fishing
period exceeds two days in any Yakutat
Area salmon net fishery, the subsistence
fishing period is from 6 a.m. to 6 p.m.
on Saturday in that location.

(iv) You may take salmon, trout (other
than steelhead), and char only under
authority of a subsistence fishing
permit. You may take steelhead trout
only in the Situk and Ahrnklin Rivers
and only under authority of a Federal
subsistence fishing permit.

(v) If you take salmon, trout, or char
incidentally by gear operated under the
terms of a subsistence permit for
salmon, you may retain them for
subsistence purposes. You must report
any salmon, trout, or char taken in this
manner on your permit calendar.

(vi) You may take fish by gear listed
in this part unless restricted in this
section or under the terms of a
subsistence fishing permit. In areas
where use of rod and reel is allowed,
you may use artificial fly, lure, or bait
when fishing with rod and reel, unless

restricted by Federal permit. If you use
bait, you must retain all Federally-
regulated fish species caught, and they
apply to your applicable daily and
annual harvest limits for that species.
For streams with steelhead, once your
daily or annual limit of steelhead is
harvested, you may no longer fish with
bait for any species.

(vii) In the Situk River, each
subsistence salmon fishing permit
holder shall attend his or her gillnet at
all times when it is being used to take
salmon.

(viii) You may block up to two-thirds
of a stream with a gillnet or seine used
for subsistence fishing.

(ix) You must immediately remove
both lobes of the caudal (tail) fin from
subsistence-caught salmon when taken.

(x) You may not possess subsistence-
taken and sport-taken salmon on the
same day.

(xi) You must possess a subsistence
fishing permit to take Dolly Varden. The
daily harvest and possession limit is 10
Dolly Varden of any size.

(13) Southeastern Alaska Area. The
Southeastern Alaska Area includes all
waters between a line projecting
southwest from the westernmost tip of
Cape Fairweather and Dixon Entrance.

(i) Unless restricted in this section or
under the terms of a subsistence fishing
permit, you may take fish other than
salmon, trout, grayling, and char in the
Southeastern Alaska Area at any time.

(ii) You must possess a subsistence
fishing permit to take salmon, trout,
grayling, or char. You must possess a
subsistence fishing permit to take
eulachon from any freshwater stream
flowing into fishing Sections 1C or 1D.

(iii) In the Southeastern Alaska Area,
a rainbow trout is defined as a fish of
the species Oncorhyncus mykiss less
than 22 inches in overall length. A
steelhead is defined as a rainbow trout
with an overall length of 22 inches or
larger.

(iv)(A) In areas where use of rod and
reel is allowed, you may use artificial
fly, lure, or bait when fishing with rod
and reel, unless restricted by Federal
permit. If you use bait, you must retain
all Federally-regulated fish species
caught, and they apply to your
applicable daily, seasonal, and annual
harvest limits for that species. For
streams with steelhead, once your daily,
seasonal, or annual limit of steelhead is
harvested, you may no longer fish with
bait for any species.

(B) Unless otherwise specified in this
§ .27(i)(13), allowable gear for
salmon or steelhead is restricted to gaffs,
spears, gillnets, seines, dip nets, cast
nets, handlines, or rod and reel.
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(v) Unless otherwise specified in this
§  .27(i)(13), you may use a handline
for snagging salmon or steelhead.

(vi) You may fish with a rod and reel
within 300 feet of a fish ladder unless
the site is otherwise posted by the
USDA Forest Service. You may not fish
from, on, or in a fish ladder.

(vii) You may accumulate annual
Federal subsistence harvest limits
authorized for the Southeastern Alaska
Area with harvest limits authorized
under State of Alaska sport fishing
regulations.

(viii) If you take salmon, trout, or char
incidentally with gear operated under
terms of a subsistence permit for other
salmon, they may be kept for
subsistence purposes. You must report
any salmon, trout, or char taken in this
manner on your subsistence fishing
permit.

(ix) No permits for the use of nets will
be issued for the salmon streams
flowing across or adjacent to the road
systems within the city limits of
Petersburg, Wrangell, and Sitka.

(x) You must immediately remove
both lobes of the caudal (tail) fin of
subsistence-caught salmon when taken.

(xi) You may not possess subsistence-
taken and sport-taken salmon on the
same day.

(xii) If a harvest limit is not otherwise
listed for sockeye in this §  .27(i)(13),
the harvest limit for sockeye salmon is
the same as provided for State
subsistence or personal use fisheries. If
a harvest limit is not established for the
State subsistence or personal use
fisheries, the possession limit is 10
sockeye and the annual harvest limit is
20 sockeye per household for that
stream.

(xiii) For the Salmon Bay Lake
system, the daily harvest and season
limit per household is 30 sockeye
salmon.

(xiv) For Virginia Lake (Mill Creek),
the daily harvest limit per household is
20 sockeye salmon, and the season limit
per household is 40 sockeye salmon.

(xv) For Thoms Creek, the daily
harvest limit per household is 20
sockeye salmon, and the season limit
per household is 40 sockeye salmon.

(xvi) The Sarkar River system above
the bridge is closed to the use of all nets
by both Federally-qualified and non-
Federally qualified users.

(xvii) Only Federally-qualified
subsistence users may harvest sockeye
salmon in streams draining into Falls
Lake Bay, Gut Bay, or Bay of Pillars. In
the Falls Lake Bay and Gut Bay
drainages, the possession limit is 10
sockeye salmon per household.

(xviii) From July 7 through July 31,
you may take sockeye salmon in the

waters of the Klawock River and
Klawock Lake only from 8 a.m. Monday
until 5 p.m. Friday.

(xix) You may take Chinook, sockeye,
and coho salmon in the mainstem of the
Stikine River only under the authority
of a Federal subsistence fishing permit.
Each Stikine River permit will be issued
to a household and will be valid for 15
days. Permits may be revalidated for
additional 15-day periods. Only dip
nets, spears, gaffs, rod and reel, beach
seine, or gillnets not exceeding 15
fathoms in length may be used. The
maximum gillnet mesh size is 5%2-
inches, except during the Chinook
season when the maximum gillnet mesh
size is 8 inches.

(A) You may take Chinook salmon
from May 15 through June 20. The
annual limit is 5 Chinook salmon per
household.

(B) You may take sockeye salmon
from June 21 through July 31. The
annual limit is 40 sockeye salmon per
household.

(C) You may take coho salmon from
August 15 through October 1. The
annual limit is 20 coho salmon per
household.

(D) You may retain other salmon
taken incidentally by gear operated
under terms of this permit. The
incidentally taken salmon must be
reported on your permit calendar.

(E) The total annual guideline harvest
level for the Stikine River fishery is 125
Chinook, 600 sockeye, and 400 coho
salmon. All salmon harvested, including
incidentally taken salmon, will count
against the guideline for that species.

(xx) You may take coho salmon under
the terms of a subsistence fishing
permit, except in the Stikine and Taku
Rivers. There is no closed season. The
daily harvest limit is 20 coho salmon
per household. Only dip nets, spears,
gaffs, handlines, and rod and reel may
be used.

(xxi) Unless noted on a Federal
subsistence harvest permit, there are no
harvest limits for pink or chum salmon.

(xxii) Unless otherwise specified in
this §  .27(i)(13), you may take
steelhead under the terms of a
subsistence fishing permit. The open
season is January 1 through May 31. The
daily household harvest and possession
limit is one with an annual household
limit of two. You may only use a dip
net, gaff, handline, spear, or rod and
reel. The permit conditions and systems
to receive special protection will be
determined by the local Federal
fisheries manager in consultation with
ADF&G.

(xxiii) You may take steelhead trout
on Prince of Wales and Kosciusko
Islands under the terms of Federal

subsistence fishing permits. You must
obtain a separate permit for the winter
and spring seasons.

(A) The winter season is December 1
through the last day of February, with
a harvest limit of 2 fish per household.
You may use only a dip net, handline,
spear, or rod and reel. The winter
season may be closed when the harvest
level cap of 100 steelhead for Prince of
Wales/Kosciusko Islands has been
reached. You must return your winter
season permit within 15 days of the
close of the season and before receiving
another permit for a Prince of Wales/
Kosciusko steelhead subsistence fishery.
The permit conditions and systems to
receive special protection will be
determined by the local Federal
fisheries manager in consultation with
ADF&G.

(B) The spring season is March 1
through May 31, with a harvest limit of
5 fish per household. You may use only
a dip net, handline, spear, or rod and
reel. The spring season may be closed
prior to May 31 if the harvest quota of
600 fish minus the number of steelhead
harvested in the winter subsistence
steelhead fishery is reached. You must
return your spring season permit within
15 days of the close of the season and
before receiving another permit for a
Prince of Wales/Kosciusko steelhead
subsistence fishery. The permit
conditions and systems to receive
special protection will be determined by
the local Federal fisheries manager in
consultation with ADF&G.

(xxiv) In addition to the requirement
for a Federal subsistence fishing permit,
the following restrictions for the harvest
of Dolly Varden, brook trout, grayling,
cutthroat, and rainbow trout apply:

(A) The daily household harvest and
possession limit is 20 Dolly Varden;
there is no closed season or size limit;

(B) The daily household harvest and
possession limit is 20 brook trout; there
is no closed season or size limit;

(C) The daily household harvest and
possession limit is 20 grayling; there is
no closed season or size limit;

(D) The daily household harvest limit
is 6 and the household possession limit
is 12 cutthroat or rainbow trout in
combination; there is no closed season
or size limit;

(E) You may only use a rod and reel;

(F) The permit conditions and
systems to receive special protection
will be determined by the local Federal
fisheries manager in consultation with
ADF&G.

§ .28 Subsistence taking of shellfish.

(a) Regulations in this section apply to
subsistence taking of Dungeness crab,
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king crab, Tanner crab, shrimp, clams,
abalone, and other shellfish or their
parts.

(b) [Reserved]

(c) You may take shellfish for
subsistence uses at any time in any area
of the public lands by any method
unless restricted by this section.

(d) Methods, means, and general
restrictions. (1) The harvest limit
specified in this section for a
subsistence season for a species and the
State harvest limit set for a State season
for the same species are not cumulative.
This means that if you have taken the
harvest limit for a particular species
under a subsistence season specified in
this section, you may not, after that, take
any additional shellfish of that species
under any other harvest limit specified
for a State season.

(2) Unless otherwise provided in this
section or under terms of a required
subsistence fishing permit (as may be
modified by this section), you may use
the following legal types of gear to take
shellfish:

(i) Abalone iron;

(ii) Diving gear;
(iii) A grappling hook;

(iv) A handline;

(v) A hydraulic clam digger;

(vi) A mechanical clam digger;

(vii) A pot;

(viii) A ring net;

(ix) A scallop dredge;

(x) A sea urchin rake;

(xi) A shovel; and

(xii) A trawl.

(3) You are prohibited from buying or
selling subsistence-taken shellfish, their
parts, or their eggs, unless otherwise
specified.

(4) You may not use explosives and
chemicals, except that you may use
chemical baits or lures to attract
shellfish.

(5) Marking requirements for
subsistence shellfish gear are as follows:

(i) You must plainly and legibly
inscribe your first initial, last name, and
address on a keg or buoy attached to
unattended subsistence fishing gear,
except when fishing through the ice,
when you may substitute for the keg or
buoy a stake inscribed with your first
initial, last name, and address inserted
in the ice near the hole; subsistence
fishing gear may not display a
permanent ADF&G vessel license
number;

(ii) Kegs or buoys attached to
subsistence crab pots also must be
inscribed with the name or United
States Coast Guard number of the vessel
used to operate the pots.

(6) Pots used for subsistence fishing
must comply with the escape
mechanism requirements found in

s .27(0)(2).

(7) You may not mutilate or otherwise
disfigure a crab in any manner which
would prevent determination of the
minimum size restrictions until the crab
has been processed or prepared for
consumption.

(e) Taking shellfish by designated
harvest permit. (1) Any species of
shellfish that may be taken by
subsistence fishing under this part may
be taken under a designated harvest

ermit.

(2) If you are a Federally-qualified
subsistence user (beneficiary), you may
designate another Federally-qualified
subsistence user to take shellfish on
your behalf. The designated fisherman
must obtain a designated harvest permit
prior to attempting to harvest shellfish
and must return a completed harvest
report. The designated fisherman may
harvest for any number of beneficiaries
but may have no more than two harvest
limits in his/her possession at any one
time.

(3) The designated fisherman must
have in possession a valid designated
harvest permit when taking, attempting
to take, or transporting shellfish taken
under this section, on behalf of a
beneficiary.

(4) You may not fish with more than
one legal limit of gear as established by
this section.

(5) You may not designate more than
one person to take or attempt to take
shellfish on your behalf at one time.
You may not personally take or attempt
to take shellfish at the same time that a
designated fisherman is taking or
attempting to take shellfish on your
behalf.

(f) If a subsistence shellfishing permit
is required by this section, the following
conditions apply unless otherwise
specified by the subsistence regulations
in this section:

(1) You may not take shellfish for
subsistence in excess of the limits set
out in the permit unless a different limit
is specified in this section;

(2) You must obtain a permit prior to
subsistence fishing;

(3) You must have the permit in your
possession and readily available for
inspection while taking or transporting
the species for which the permit is
issued;

(4) The permit may designate the
species and numbers of shellfish to be
harvested, time and area of fishing, the
type and amount of fishing gear and
other conditions necessary for
management or conservation purposes;

(5) If specified on the permit, you
must keep accurate daily records of the
catch involved, showing the number of
shellfish taken by species, location and
date of the catch, and such other

information as may be required for
management or conservation purposes;

(6) You must complete and submit
subsistence fishing reports at the time
specified for each particular area and
fishery;

(7) If the return of catch information
necessary for management and
conservation purposes is required by a
subsistence fishing permit and you fail
to comply with such reporting
requirements, you are ineligible to
receive a subsistence permit for that
activity during the following calendar
year, unless you demonstrate that
failure to report was due to loss in the
mail, accident, sickness, or other
unavoidable circumstances.

(g) Subsistence take by commercial
vessels. No fishing vessel which is
commercially licensed and registered
for shrimp pot, shrimp trawl, king crab,
Tanner crab, or Dungeness crab fishing
may be used for subsistence take during
the period starting 14 days before an
opening and ending 14 days after the
closure of a respective open season in
the area or areas for which the vessel is
registered. However, if you are a
commercial fisherman, you may retain
shellfish for your own use from your
lawfully taken commercial catch.

(h) You may not take or possess
shellfish smaller than the minimum
legal size limits.

(i) Unlawful possession of subsistence
shellfish. You may not possess,
transport, give, receive, or barter
shellfish or their parts taken in violation
of Federal or State regulations.

(j)(1) An owner, operator, or employee
of a lodge, charter vessel, or other
enterprise that furnishes food, lodging,
or guide services may not furnish to a
client or guest of that enterprise,
shellfish that has been taken under this
section, unless:

(i) The shellfish has been taken with
gear deployed and retrieved by the
client or guest who is a Federally-
qualified subsistence user;

(ii) The gear has been marked with the
client’s or guest’s name and address;
and

(iii) The shellfish is to be consumed
by the client or guest or is consumed in
the presence of the client or guest.

(2) The captain and crewmembers of
a charter vessel may not deploy, set, or
retrieve their own gear in a subsistence
shellfish fishery when that vessel is
being chartered.

(k) Subsistence shellfish areas and
pertinent restrictions. (1) Southeastern
Alaska-Yakutat Area. No marine waters
are currently identified under Federal
subsistence management jurisdiction.

(2) Prince William Sound Area. No
marine waters are currently identified
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under Federal subsistence management
jurisdiction.

(3) Cook Inlet Area. (i) You may take
shellfish for subsistence purposes only
as allowed in this section (k)(3).

(ii) You may not take king crab,
Dungeness crab, or shrimp for
subsistence purposes.

(iii) In the subsistence taking of
Tanner crab:

(A) Male Tanner crab may be taken
only from July 15 through March 15;

(B) The daily harvest and possession
limit is 5 male Tanner crabs;

(C) Only male Tanner crabs 52
inches or greater in width of shell may
be taken or possessed;

(D) No more than 2 pots per person,
regardless of type, with a maximum of
2 pots per vessel, regardless of type,
may be used to take Tanner crab.

(iv) In the subsistence taking of clams:

(A) The daily harvest and possession
limit for littleneck clams is 1,000 and
the minimum size is 1.5 inches in
length;

(B) The daily harvest and possession
limit for butter clams is 700 and the
minimum size is 2.5 inches in length.

(v) Other than as specified in this
section, there are no harvest, possession,
or size limits for other shellfish, and the
season is open all year.

(4) Kodiak Area. (i) You may take crab
for subsistence purposes only under the
authority of a subsistence crab fishing
permit issued by the ADF&G.

(ii) The operator of a commercially
licensed and registered shrimp fishing
vessel must obtain a subsistence fishing
permit from the ADF&G before
subsistence shrimp fishing during a
State closed commercial shrimp fishing
season or within a closed commercial
shrimp fishing district, section, or
subsection. The permit must specify the
area and the date the vessel operator
intends to fish. No more than 500
pounds (227 kg) of shrimp may be in
possession aboard the vessel.

(iii) The daily harvest and possession
limit is 12 male Dungeness crabs per
person; only male Dungeness crabs with
a shell width of 62 inches or greater
may be taken or possessed. Taking of
Dungeness crab is prohibited in water
25 fathoms or more in depth during the
14 days immediately before the State
opening of a commercial king or Tanner
crab fishing season in the location.

(iv) In the subsistence taking of king
crab:

(A) The annual limit is six crabs per
household; only male king crab with
shell width of 7 inches or greater may
be taken or possessed;

(B) All crab pots used for subsistence
fishing and left in saltwater unattended
longer than a 2-week period must have

all bait and bait containers removed and
all doors secured fully open;

(C) You may only use one crab pot,
which may be of any size, to take king
crab;

(D) You may take king crab only from
June 1 through January 31, except that
the subsistence taking of king crab is
prohibited in waters 25 fathoms or
greater in depth during the period 14
days before and 14 days after State open
commercial fishing seasons for red king
crab, blue king crab, or Tanner crab in
the location;

(E) The waters of the Pacific Ocean
enclosed by the boundaries of Womens
Bay, Gibson Cove, and an area defined
by a line 2 mile on either side of the
mouth of the Karluk River, and
extending seaward 3,000 feet, and all
waters within 1,500 feet seaward of the
shoreline of Afognak Island are closed
to the harvest of king crab except by
Federally-qualified subsistence users.

(v) In the subsistence taking of Tanner
crab:

(A) You may not use more than five
crab pots to take Tanner crab;

(B) You may not take Tanner crab in
waters 25 fathoms or greater in depth
during the 14 days immediately before
the opening of a State commercial king
or Tanner crab fishing season in the
location;

(C) The daily harvest and possession
limit per person is 12 male crabs with
a shell width 5% inches or greater.

(5) Alaska Peninsula-Aleutian Islands
Area. (i) The operator of a commercially
licensed and registered shrimp fishing
vessel must obtain a subsistence fishing
permit from the ADF&G prior to
subsistence shrimp fishing during a
closed State commercial shrimp fishing
season or within a closed commercial
shrimp fishing district, section, or
subsection; the permit must specify the
area and the date the vessel operator
intends to fish; no more than 500
pounds (227 kg) of shrimp may be in
possession aboard the vessel.

(ii) The daily harvest and possession
limit is 12 male Dungeness crabs per
person; only crabs with a shell width of
51/ inches or greater may be taken or
possessed.

(iii) In the subsistence taking of king
crab:

(A) The daily harvest and possession
limit is six male crabs per person; only
crabs with a shell width of 6% inches
or greater may be taken or possessed;

(B) All crab pots used for subsistence
fishing and left in saltwater unattended
longer than a 2-week period must have
all bait and bait containers removed and
all doors secured fully open;

(C) You may take crabs only from June
1 through January 31.

(iv) The daily harvest and possession
limit is 12 male Tanner crabs per
person; only crabs with a shell width of
5v2 inches or greater may be taken or
possessed.

(6) Bering Sea Area. (i) In that portion
of the area north of the latitude of Cape
Newenham, shellfish may only be taken
by shovel, jigging gear, pots, and ring
net.

(ii) The operator of a commercially
licensed and registered shrimp fishing
vessel must obtain a subsistence fishing
permit from the ADF&G prior to
subsistence shrimp fishing during a
closed commercial shrimp fishing
season or within a closed commercial
shrimp fishing district, section, or
subsection; the permit must specify the
area and the date the vessel operator
intends to fish; no more than 500
pounds (227 kg) of shrimp may be in
possession aboard the vessel.

(iii) In waters south of 60° North
latitude, the daily harvest and
possession limit is 12 male Dungeness
crabs per person.

(iv) In the subsistence taking of king
crab:

(A) In waters south of 60° North
latitude, the daily harvest and
possession limit is six male crabs per
person;

(B) All crab pots used for subsistence
fishing and left in saltwater unattended
longer than a 2-week period must have
all bait and bait containers removed and
all doors secured fully open;

(C) In waters south of 60° North
latitude, you may take crab only from
June 1 through January 31;

(D) In the Norton Sound Section of
the Northern District, you must have a
subsistence permit.

(v) In waters south of 60° North
latitude, the daily harvest and
possession limit is 12 male Tanner
crabs.

Dated: February 6, 2006.

Thomas H. Boyd,

Acting Chair, Federal Subsistence Board.
Dated: February 9, 2006.

Steve Kessler,

Subsistence Program Leader, USDA—Forest
Service.

[FR Doc. 06—2847 Filed 3—-28-06; 8:45 am]
BILLING CODE 3410-11-P; 4310-55-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 82
[EPA-HQ-OAR-2003-0118; FRL-8050-9]
RIN 2060-AG12

Protection of Stratospheric Ozone:

Notice 20 for Significant New
Alternatives Policy Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of acceptability.

SUMMARY: This Notice of Acceptability
expands the list of acceptable
substitutes for ozone-depleting
substances (ODS) under the U.S.
Environmental Protection Agency’s
(EPA) Significant New Alternatives
Policy (SNAP) program. The substitutes
are for use in the following sectors:
refrigeration and air conditioning, foam
blowing, and fire suppression and
explosion protection. The
determinations concern new substitutes.
DATES: This notice of acceptability is
effective on March 29, 2006.
ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-HQ-OAR-2003-0118
(continuation of Air Docket A—91—42).
All electronic documents in the docket
are listed in the index at http://
www.regulations.gov. Although listed in
the index, some information is not
publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Publicly available
docket materials are available either
electronically at www.regulations.gov or
in hard copy at the EPA Air Docket (No.
A-91-42), EPA/DC, EPA West, Room
B102, 1301 Constitution Ave., NW.,
Washington, DC. The Public Reading
Room is open from 8:30 a.m. to 4:30
p.m., Monday through Friday, excluding
legal holidays. The telephone number
for the Public Reading Room is (202)
566—1744, and the telephone number for
the Air Docket is (202) 566—1742.

FOR FURTHER INFORMATION CONTACT:
Evelyn Swain by telephone at (202)
343-9956, by facsimile at (202) 343—
2342, by e-mail at
swain.evelyn@epa.gov, or by mail at
U.S. Environmental Protection Agency,
Mail Code 6205], 1200 Pennsylvania
Avenue, NW., Washington, DC 20460.
Overnight or courier deliveries should
be sent to the office location at 1310 L
Street, NW., 8th floor, Washington, DC
20005.

For more information on the Agency’s
process for administering the SNAP
program or criteria for evaluation of
substitutes, refer to the original SNAP

rulemaking published in the Federal
Register on March 18, 1994 (59 FR
13044). Notices and rulemakings under
the SNAP program, as well as other EPA
publications on protection of
stratospheric ozone, are available at
EPA’s Ozone Depletion World Wide
Web site at http://www.epa.gov/ozone/
including the SNAP portion at http://
www.epa.gov/ozone/snap/.
SUPPLEMENTARY INFORMATION:

L. Listing of New Acceptable Substitutes
A. Refrigeration and Air Conditioning
B. Foam Blowing
C. Fire Suppression and Explosion
Protection
II. Section 612 Program
A. Statutory Requirements
B. Regulatory History
Appendix A—Summary of Decisions for New
Acceptable Substitutes

I. Listing of New Acceptable Substitutes

This section presents EPA’s most
recent acceptable listing decisions for
substitutes in the following industrial
sectors: refrigeration and air
conditioning, foam blowing, and fire
suppression and explosion protection.
For copies of the full list of ODS
substitutes in all industrial sectors, visit
EPA’s Ozone Depletion Web site at
http://www.epa.gov/ozone/snap/lists/
index.html.

The sections below discuss each
substitute listing in detail. Appendix A
contains a table summarizing today’s
listing decisions for new substitutes.
The statements in the “Further
Information” column in the table
provide additional information, but are
not legally binding under section 612 of
the Clean Air Act. In addition, the
“further information” may not be a
comprehensive list of other legal
obligations you may need to meet when
using the substitute. Although you are
not required to follow recommendations
in the “further information” column of
the table to use a substitute, EPA
strongly encourages you to apply the
information when using these
substitutes. In many instances, the
information simply refers to standard
operating practices in existing industry
and/or building-code standards. Thus,
many of these statements, if adopted,
would not require significant changes to
existing operating practices.

Submissions to EPA for the use of the
substitutes listed in this document may
be found under category VI-D of EPA
air docket A—91-42 at the address
described above under ADDRESSES. You
can find other materials supporting the
decisions in this action under category
IX-B of EPA docket A—91-42 and in e-
docket EPA-HQ-OAR-2003-0118 at
http://www.regulations.gov.

A. Refrigeration and Air Conditioning
1. ICOR AT-22

EPA’s decision: ICOR AT-22 [R-125/
290/134a/600a (55.0/1.0/42.5/1.5)] is
acceptable for use in new and retrofit
equipment as a substitute for HCFC-22
in:

o Chillers (centrifugal, screw,
reciprocating)

Industrial process refrigeration
Industrial process air conditioning
Retail food refrigeration

Cold storage warehouses
Refrigerated transport

Commercial ice machines

Ice skating rinks

Household refrigerators and freezers
Vending machines

Water coolers

Residential dehumidifiers
Non-mechanical heat transfer
Household and light commercial air
conditioning and heat pumps

e Very low temperature refrigeration

ICOR AT-22 is a blend of 55.0% by
weight HFC-125 (pentafluoroethane,
Chemical Abstracts Service Registry
Number (CAS) ID #354-33-6), 1.0% by
weight R—290 (propane, CAS ID #74—
98-6), 42.5% by weight HFC-134a
(1,1,1,2-tetrafluoroethane, CAS ID #811—
97-2), and 1.5% by weight isobutane (2-
methyl propane, CAS ID #75-28-5).
You may find the submission under
EPA Air Docket A—91-42, item VI-D—
310.

Environmental information: The
ozone depletion potential (ODP) of
ICOR AT-22 is zero. The global
warming potentials (GWPs) of HFC-125
and HFC—134a are 3450 and 1320,
respectively (relative to carbon dioxide,
using a 100-year time horizon (United
Nations Environment Programme
(UNEP)) and World Meteorological
Organization ((WMO) Scientific
Assessment of Ozone Depletion: 2002).
The atmospheric lifetimes of these
constituents are 29 and 14 years,
respectively.

HFC-125 and HFC-134a are excluded
from the definition of volatile organic
compound (VOC) under Clean Air Act
regulations (see 40 CFR 51.100(s))
addressing the development of State
implementation plans (SIPs) to attain
and maintain the national ambient air
quality standards.

EPA is concerned with the relatively
high GWP of this substitute. The
contribution of this blend to greenhouse
gas emissions will be minimized
through the implementation of the
venting prohibition under section 608
(c)(2) of the Clean Air Act (see 40 CFR,
part 82, subpart F). This section and
EPA’s implementing regulations
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prohibit venting or release of substitutes
for class I or class II ozone ODSs used
in refrigeration and air conditioning and
require proper handling, such as
recycling or recovery, and disposal of
these substances.

Flammability information: While two
of the blend components, isobutane and
propane, are flammable, the blend as
formulated and under worst case
fractionated formulation scenarios is not
flammable.

Toxicity and exposure data: HFG-125
and HFC-134a have 8 hour/day, 40
hour/week workplace environmental
exposure limits (WEELSs) of 1000 ppm
established by the American Industrial
Hygiene Association (AIHA). Isobutane
and propane have an 8 hour/day, 40
hour/week threshold limit value (TLV)
established by the American Conference
of Governmental Industrial Hygienists
(ACGIH) of 1000 ppm and 2500 ppm,
respectively. EPA recommends that
users follow all requirements and
recommendations specified in the
Material Safety Data Sheet (MSDS) for
the blend and the individual
components and other safety
precautions common in the refrigeration
and air conditioning industry. EPA also
recommends that users of ICOR AT-22
adhere to the ATHA’s WEELs and the
ACGIH’s TLV.

Comparison to other refrigerants:
ICOR AT-22 is not an ozone depleter;
thus, it poses a lower risk for ozone
depletion than HCFC-22, the ozone-
depleting substance (ODS) it replaces.
ICOR AT-22 has a GWP of about 2500,
slightly higher than other substitutes for
HCFC-22. For example, the GWP of R—-
407G is about 1700 and the GWP of R—
410A is about 2000. Flammability and
toxicity risks are low, as discussed
above. Thus, we find that ICOR AT-22
is acceptable because it does not pose a
greater overall risk to public health and
the environment in the end uses and
applications listed above.

2. ICOR XLT1 (R—422QC)

EPA’s decision: ICOR XLT1 [R-125/
134a/600a (82/15/3)] is acceptable for
use in new and retrofit equipment as a
substitute for HCFC-22, R-502, R—402A,
R-402B, and R—408A in:

e Chillers (centrifugal, screw,
reciprocating)

Industrial process refrigeration
Industrial process air conditioning
Retail food refrigeration

Cold storage warehouses
Refrigerated transport

Commercial ice machines

Ice skating rinks

Household refrigerators and freezers
Vending machines

Water coolers

¢ Residential dehumidifiers

e Non-mechanical heat transfer

e Household and light commercial air
conditioning and heat pumps

e Very low temperature refrigeration

ICOR XLT1 is a blend of 82% by
weight HFC-125 (pentafluoroethane,
CAS ID # 354-33-6), 15% by weight
HFC-134a (1,1,1,2-tetrafluoroethane,
CAS ID #811-97-2), and 3% by weight
isobutane (2-methyl propane, CAS ID
#75—28-5). The American Society of
Heating, Refrigerating, and Air
Conditioning Engineers (ASHRAE)
Standard 34 has designated this blend
as R—422C. You may find the
submission under EPA Air Docket A—
91-42, item VI-D-313.

Environmental information: The ODP
of ICOR XLT1 is zero. For
environmental information on the
components of this blend see the section
on environmental information above for
ICOR AT-22.

HFC—-125 and HFC—-134a are excluded
from the definition of volatile organic
compound (VOC) under Clean Air Act
regulations (see 40 CFR 51.100(s))
addressing the development of State
implementation plans (SIPs) to attain
and maintain the national ambient air
quality standards.

EPA is concerned with the relatively
high GWP of this substitute. The
contribution of this blend to greenhouse
gas emissions will be minimized
through the implementation of the
venting prohibition under section 608
(c)(2) of the Clean Air Act (see 40 CFR,
part 82, subpart F). This section and
EPA’s implementing regulations
prohibit venting or release of substitutes
for class I or class II ozone ODSs used
in refrigeration and air conditioning and
require proper handling, such as
recycling or recovery, and disposal of
these substances.

Flammability information: While one
component of the blend, isobutane, is
flammable, the blend as formulated and
under worst case fractionated
formulation scenarios is not flammable.

Toxicity and exposure data: For
information on the workplace exposure
limits for the components of this blend
see the section toxicity and exposure
data above for ICOR AT-22. EPA
recommends that users follow all
requirements and recommendations
specified in the Material Safety Data
Sheet (MSDS) for the blend and the
individual components and other safety
precautions common in the refrigeration
and air conditioning industry. EPA also
recommends that users of ICOR XLT1
adhere to the ATHA’s WEELs and the
ACGIH’s TLV.

Comparison to other refrigerants:
ICOR-XLT1 is not an ozone depleter;

thus, it poses a lower risk for ozone
depletion than the ODSs it replaces.
ICOR XLT1 has a GWP of about 3000,
comparable to other substitutes for the
ODSs listed above. For example, the
GWP of R—407C is about 1700, the GWP
of R-410A is about 2000, and the GWP
of R—404A and R-507 are about 3900.
Flammability and toxicity risks are low,
as discussed above. Thus, we find that
ICOR XLT1 is acceptable because there
are no other substitutes that are
currently or potentially available and
that provide a substantially reduced risk
to public health and the environment in
the end uses listed.

3. ICOR XAC1 (R—422B)

EPA’s decision: ICOR XAC1 [R-125/
134a/600a (55/42/3)] is acceptable for
use in new and retrofit equipment as a
substitute for HCFC-22 in:

e Chillers (centrifugal, screw,

reciprocating)

Industrial process refrigeration

Industrial process air conditioning

Retail food refrigeration

Cold storage warehouses

Refrigerated transport

Commercial ice machines

Ice skating rinks

Household refrigerators and freezers

Vending machines

Water coolers

Residential dehumidifiers

Non-mechanical heat transfer

Household and light commercial air

conditioning and heat pumps

e Very low temperature refrigeration

¢ Motor vehicle air conditioning (buses
and passenger trains only)

ICOR XACT1 is a blend of 55% by
weight HFC-125 (pentafluoroethane,
CAS ID # 354-33-6), 42% by weight
HFC-134a (1,1,1,2-tetrafluoroethane,
CAS ID #811-97-2), and 3% by weight
isobutane (2-methyl propane, CAS ID
#75—28-5). ASHRAE Standard 34 has
designated this blend as R—422B. You
may find the submission under EPA Air
Docket A—91-42, item VI-D-312.

Environmental information: The ODP
of ICOR XAC1 is zero. For
environmental information on the
components of this blend see the section
on environmental information above for
ICOR AT-22.

HFC-125 and HFC-134a are excluded
from the definition of volatile organic
compound (VOC) under Clean Air Act
(see 40 CFR 51.100(s)) regulations
addressing the development of State
implementation plans (SIPs) to attain
and maintain the national ambient air
quality standards.

EPA is concerned with the relatively
high GWP of this substitute. The
contribution of this blend to greenhouse
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gas emissions will be minimized
through the implementation of the
venting prohibition under section 608
(c)(2) of the Clean Air Act (see 40 CFR,
part 82, subpart F). This section and
EPA’s implementing regulations
prohibit venting or release of substitutes
for class I or class II ODSs used in
refrigeration and air conditioning and
require proper handling, such as
recycling or recovery, and disposal of
these substances.

Flammability information: While one
component of the blend, isobutane, is
flammable, the blend as formulated and
under worst case fractionated
formulation scenarios is not flammable.

Toxicity and exposure data: For
information on the workplace exposure
limits for the components of this blend
see the section toxicity and exposure
data above for ICOR AT-22. EPA
recommends that users follow all
recommendations specified in the
Material Safety Data Sheet (MSDS) for
the blend and the individual
components and other safety
precautions common in the refrigeration
and air conditioning industry. EPA also
recommends that users of ICOR XAC1
adhere to the ATHA’s WEELs and the
ACGIH’s TLV.

Comparison to other refrigerants:
ICOR XAC1 is not an ozone depleter;
thus, it poses a lower risk for ozone
depletion than HCFC-22, the ODS it
replaces. ICOR XAC1 has a GWP of
about 2500, slightly higher than other
substitutes for HCFC-22. For example,
the GWP of R-407C is about 1700 and
the GWP of R-410A is about 2000.
Flammability and toxicity risks are low,
as discussed above. Thus, we find that
ICOR XAC1 is acceptable because it
does not pose a greater overall risk to
public health and the environment in
the end uses listed.

4. R—417A

EPA’s decision: R-417A [R-125/134a/
600 (46.6/50.0/3.4)] is acceptable for use
in new and retrofit equipment as a
substitute for R-22 in:

e Motor vehicle air conditioning (busses
and passenger trains only)

R-417A is a blend of 46.6 percent
HFC-125 (pentafluoroethane, CAS ID
#354-33-6), 50.0 percent HFC-134a
(1,1,1,2-tetrafluoroethane, CAS ID #811—
97-2), and 3.4 percent n-butane (CAS ID
#106—97-8). You can find the most
recent submission in EPA Air Docket A—
91-42, item VI-D-286.

In SNAP Notice of Acceptability #16
(March 22, 2002; 67 FR 13272), EPA
noted that the composition of NU-22
was changed to match that of ISCEON
59, also known as R—417A, and that

EPA previously found ISCEON 59
acceptable as a substitute for R-22 in a
number of end uses in SNAP Notice of
Acceptability #11 (December 6, 1999; 64
FR 68039). R-417A is sold under the
trade names NU-22 and ISCEON 59. In
SNAP Notice of Acceptability #17
(December 20, 2002; 67 FR 77927), EPA
found R-417A acceptable as a substitute
for R-502 in several end uses. Today’s
decision adds this refrigerant to the
acceptable list for HCFC-22 in bus and
passenger train motor vehicle air
conditioners.

Environmental information: For
environmental information on HFC-125
and HFC-134a, see above in section
L.A.1. for ICOR AT-22. The ozone
depletion potential (ODP) of R—417A is
zero. The GWP of butane is less than 10
(relative to carbon dioxide, using a 100-
year time horizon). Butane is a VOC
under Clean Air Act regulations (see 40
CFR 51.100(s)) concerning the
development of SIPs.

Flammability information: While
butane, one component of the blend, is
flammable, the blend is not flammable.

Toxicity and exposure data: HFC-125
and HFC-134a have guidance level
WEELSs of 1000 ppm established by the
ATHA. Butane has a threshold limit
value (TLV) of 800 ppm established by
the American Conference of
Government Industrial Hygienists
(ACGIH). EPA recommends that users
follow all recommendations specified in
the Material Safety Data Sheet (MSDS)
for the blend and the individual
components and other safety
precautions common in the refrigeration
and air conditioning industry. EPA also
recommends that users of R—417A will
adhere to the ATHA’s WEELs and the
ACGIH’s TLVs.

Comparison to other refrigerants: R—
417A is not an ozone depleter; thus, it
reduces risk from ozone depletion
compared to R—22, the ODS it replaces.
R—417A has a comparable or lower GWP
than the other substitutes for R—22.
Flammability and toxicity risks are low,
as discussed above. Thus, we find that
R-417A is acceptable because it does
not pose a greater overall risk to public
health and the environment in the end
uses listed.

5. HFC—245fa (Genetron® 245fa)

EPA’s decision: HFC-245fa[Genetron®
245fa] is acceptable for use in new and
retrofit equipment as a substitute for
CFC-11, CFGC-113, CFC-114, HCFC-21,
HCFC-123, and HCFC-141b in:

e Low pressure centrifugal chillers
Non-mechanical heat transfer

Very low temperature refrigeration
Industrial process air conditioning
And industrial process refrigeration

Refer to the table in Appendix A for
specific information as to which ODS
HFC—-245fa substitutes for in each end
use. HFC-245fa is sold under the trade
name of Genetron® 245fa. HFC-245fa is
also known as 1,1,1,3,3-
pentafluoropropane, Chemical Abstracts
Service Registry Number (CAS ID #)
460-73-1. You may find the submission
under EPA Air Docket A—91-42, item
VI-D-316.

Environmental information: ODP of
HFC-245fa is zero. The GWP of HFC—
245fa is 950. The atmospheric lifetime
of HFC—245fa is 7.2 years.

HFC-245fa is excluded from the
definition of a VOC under Clean Air Act
regulations (see 40 CFR 51.100(s))
addressing the development of SIPs to
attain and maintain the national
ambient air quality standards.

Flammability information: HFC-245fa
is nonflammable.

Toxicity and exposure data: EPA
recommends that users follow all
requirements and recommendations
specified in the Material Safety Data
Sheet (MSDS) for the blend and the
individual components and other safety
precautions common in the refrigeration
and air conditioning industry. EPA also
recommends that users of HFC-245fa
adhere to the ATHA’s WEEL of 300 ppm
(time weighted average for 8 hour/day,
40 hour/week).

Comparison to other refrigerants:
HFC-245fa is not an ozone depleter;
thus, it poses a lower risk for ozone
depletion than the ODSs it replaces.
HFC-245fa has a lower GWP than the
CFC refrigerants it replaces. HFG-245fa
is non-flammable. HFC—-245fa exhibits
moderate to low toxicity and guidance
is available from the ATHA and the
ACGIH on its use in the workplace.
Thus, we find that HFC-245fa is
acceptable because it does not pose a
greater overall risk to public health and
the environment in the end uses listed.

6. R—420A

EPA’s decision: R—420A is acceptable
for use, subject to use conditions, in
retrofit equipment as a substitute for
CFC-12 in motor vehicle air
conditioning.

R—-420A is a blend of 88% by weight
HFC-134a (1,1,1,2-tetrafluoroethane,
CAS ID #811-97-2), and 12% by weight
HCFC-142b (1-chloro-1,1-
difluoroethane, CAS ID #75-68-3). Note
that HCFC—142b is an ozone-depleting
substance (ODS). Regulations regarding
recycling and prohibiting venting issued
under section 609 of the Clean Air Act
apply to this blend. A common trade
name for this refrigerant blend is Choice
refrigerant. You may find the
submission under EPA Air Docket A—
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91-42, item VI-D-302 (or see e-docket
EPA-HQ-OAR-2003-0118). R—-420A
was previously approved as a substitute
refrigerant in other refrigeration and air
conditioning end-uses in SNAP Notice
19 (69 FR 58905, October 4, 2004).
Conditions for use in motor vehicle air
conditioning systems: On October 16,
1996 (61 FR 54029), EPA promulgated a
final rule that prospectively applied
certain conditions on the use of any
refrigerant used as a substitute for CFC—

12 in motor vehicle air conditioning
systems (Appendix D of subpart G of 40
CFR part 82). That rule provided that
EPA would list new refrigerants in
future notices of acceptability.
Therefore, the use of R—420A as a CFC—
12 substitute in motor vehicle air
conditioning systems must follow the
standard conditions imposed on
previous refrigerants, including:
e The use of unique fittings designed by
the refrigerant manufacturer,

o The application of a detailed label,

o The removal of the original refrigerant
prior to charging with R—420A, and

e The installation of a high-pressure
compressor cutoff switch on systems
equipped with pressure relief devices.

The October 16, 1996 rule gives full
details on these use conditions.

You must use the following fittings to
use R—420A in motor vehicle air
conditioning systems:

. Diameter Thread pitch Thread
Fitting type (inches) (threads/ﬁ)nch) direction
LOW=-SIAE SEIVICE POIT .....eiiiiiiiiiiti ettt ettt ettt s e e b e e s neesae e ereesaneeas .5625 (9/16) 18 | Left.
High-side service port .......... .5625 (9/16) 18 | Right.
Large containers (>20 Ib.) .... .5625 (9/16) 18 | Left.
5144 F= 1 I O o PRSPPI .5625 (9/16) 18 | Right.

The labels will have a dark green
background (PMS #347) and white text.

Environmental information: The ODP
of HCFC-142b is 0.065 and HFC-134a
has an ODP of zero. The GWPs of
HCFC-142b and HFC-134a are 2400
and 1320, respectively. The atmospheric
lifetimes of these constituents are 17.9
and 14.0 years, respectively.

Because R—420A contains an ODS,
regulations on its use apply, including
the requirements for technician
certification, mandatory recovery of
refrigerant during service of equipment
containing R—420A, a requirement that
sales of the refrigerants be made only to
EPA-certified technicians, and the
statutory prohibition under section
608(c) of the Clean Air Act against
knowingly venting refrigerants.
Production and/or import of HCFC—
142b is currently restricted to persons
holding production and/or consumption
allowances under 40 CFR part 82
subpart A. Hence, manufacturers and
importers of R—420A may have
difficulty obtaining adequate supply of
the HCFC-142b component necessary to
formulate the blend. HCFC-142b will be
subject to further control beginning in
2010 when the next major milestone in
the HCFC phaseout occurs and supplies
may be further limited. As of January 1,
2010, production and import of HCFC-
22 or HCFC-142b will be limited to the
purposes of use in equipment
manufactured before January 1, 2010,
transformation or destruction of the
HCFC, or for export in accordance with
40 CFR Part 82 Subpart A. Thus, blends
containing HCFC-142b such as R—420A
are only transitional substitutes. EPA
has proposed a rule prohibiting the use
of HCFC-142b and HCFC-22 as ODS
substitutes for foam blowing (70 FR
67120), and is considering similar

action restricting HCFC-142b and
HCFC-22 in other industrial sectors.

HCFC-142b and HFC-134a are
excluded from the definition of VOC
under Clean Air Act regulations (see 40
CFR 51.100(s)) addressing the
development of SIPs to attain and
maintain the national ambient air
quality standards.

Flammability information: Although
the component HCFC-142b is
moderately flammable, the blend is not
flammable as formulated or under
worst-case fractionated formulation
scenarios.

Toxicity and exposure data: HCFC—
142b and HFC-134a have 8 hour/day,
40 hour/week WEELs of 1000 ppm
established by the AIHA. EPA
recommends that users follow all
recommendations specified in the
MSDS for the blend and the individual
components and other safety
precautions common in the refrigeration
and air conditioning industry. EPA also
recommends that users of R—420A
adhere to the ATHA’s WEELSs.

Comparison to other refrigerants: R—
420A has a lower ODP than that of the
Class I ODS it replaces, CFC-12, and
lower than that of other blends
containing Class II ODS in this end use.
R—420A has a comparable GWP to that
of most other substitutes for CFC-12.
Flammability and toxicity risks are low,
as discussed above. Thus, we find that
R—420A is acceptable as a substitute for
CFC-12 in the end use listed.

Although this substitute has an ozone
depleting potential, the contribution of
this blend to ozone depletion will be
minimized through the implementation
of the venting prohibition under section
608 (c) of the Clean Air Act (see 40 CFR,
part 82, subpart F). This section and
EPA’s implementing regulations
prohibit venting or release of substitutes

for class I or class II ozone ODS used in
refrigeration and air conditioning and
require proper handling, such as
recycling or recovery, and disposal of
these substances.

B. Foam Blowing

1. Transcend™ Technologies

EPA’s decision: Transcend(™)
Technologies is acceptable, as an
additive to other SNAP-approved foam
blowing agents, in blends making up to
5% by weight of the total foam
formulation, as a substitute for CFCs
and HCFCs in the following end-uses:
¢ Rigid polyurethane and

polyisocyanurate laminated

boardstock;

e Rigid polyurethane appliance;

¢ Rigid polyurethane, spray,
commercial refrigeration, and
sandwich

¢ Rigid polyurethane slabstock and
other foams;

e Polyurethane integral skin foam;

e Polyurethane: extruded sheet

For the spray foam application within
the rigid polyurethane, spray,
commercial refrigeration, and sandwich
end use, Transcend™ Technologies
may only be used with other blowing
agents that are SNAP-approved
specifically for spray foam. It is not
acceptable to use Transcend™
Technologies for saturated light
hydrocarbons or for other blowing
agents that are not SNAP-approved
specifically for use in spray foam. The
blowing agent blended with
Transcend™ Technologies must be
SNAP-approved for that specific end
use.

The submitter, Arkema Inc, claims
that the composition of Transcend™
Technologies is confidential business
information (see docket A—91—42, item
VI-D-311).
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Environmental information:
Transcend™ Technologies has no ODP
and very low or zero GWP. Users should
be aware that Transcend™
Technologies is considered a VOC
under Clean Air Act regulations (see 40
CFR 51.100(s)) addressing the
development of State implementation
plans (SIPs) to attain and maintain the
national ambient air quality standards.
For more information refer to the
manufacturer of Transcend™
Technologies, EPA regulations at 40
CFR part 51, and your state or local air
quality agency.

Flammability information:
Transcend™ Technologies is flammable
and should be handled with proper
precautions. Use of Transcend™
Technologies will require safe handling
and shipping as prescribed by OSHA
and DOT (for example, using personal
safety equipment and following
requirements for shipping hazardous
materials at 49 CFR parts 170 through
173). However, when blended with fire
retardant and/or other SNAP-approved
alternatives, the flammability of
Transcend™ Technologies can be
reduced to make a formulation that is
either combustible or non-flammable
(contact the manufacturer of
Transcend™ Technologies for more
information). For example, in blowing-
agent blends of 50% Transcend™
Technologies and 50% HFC-134a, or in
blends of less than 97% Transcend™
Technologies and 3% or more HFC—
245fa, the resultant formulation is
nonflammable.

For information on the safety training
requirements for use of flammable
blowing agents in spray foam, refer to
SNAP Notice of Acceptability 11 (64 FR
68039, December 6, 1999) or contact the
EPA SNAP program.

Toxicity and exposure data:
Transcend™ Technologies should be
handled with proper precautions. EPA
recommends that users follow all
recommendations specified in the
MSDS for Transcend™ Technologies.
OSHA has established a permissible
exposure limit for the main component
of Transcend™ Technologies of 200
ppm for a time-weighted average over
an eight-hour work shift.

Comparison to other foam blowing
agents: Transcend™ Technologies is
not an ozone depleter; thus, it reduces
risk overall compared to the ODSs it
replaces. Transcend™ Technologies has
a comparable or lower GWP than the
other substitutes for CFCs and HCFCs in
these end uses. Thus, we find that
Transcend™ Technologies is acceptable
because it reduces overall risk to public
health and the environment in the end
uses listed.

C. Fire Suppression and Explosion
Protection

1. Uni-light Advanced Fire Fighting
Foam 1% (Uni-light AFFF 1%)

EPA’s decision: Uni-light AFFF 1% is
acceptable for use as a substitute for
halon 1301 in the total flooding end use
in both normally occupied and
unoccupied spaces.

Uni-light AFFF 1% is a water mist
system with 1 percent (by mass) foam
enhancement mixed with water. It is
intended for use in machinery spaces
onboard ships and off-shore
installations. You may find the
submission under Docket A—91—42, item
VI-D-315 (or see e-docket EPA-HQ—
OAR-2003-0118-116).

EPA previously found water mist
systems with potable water or natural
sea water acceptable in total flooding
(July 28, 1995; 60 FR 38729). In the
same listing, EPA required that water
mist systems containing additives
different than those in potable water,
and water mist systems comprised of
mixtures in solution must be submitted
to EPA for SNAP review on a case-by-
case basis. With regard to a water mist
and foam system, any changes to the
foam mixture may constitute a new
formulation and is, therefore, subject to
SNAP review.

Environmental information: All of the
components of Uni-light AFFF 1% have
an ozone depletion potential of zero. Its
components have a negligible
atmospheric lifetime and global
warming potential.

One component of Uni-light’s foam
mixture, 2-(2-Butoxyethoxy) ethanol
(also called diethylene glycol
monobutyl ether, or DGBE, CAS ID#
112—-34-5), is defined as a hazardous air
pollutant (HAP) under the Clean Air
Act.

The component DGBE is also
regulated as a controlled substance by
the Toxic Substance Control Act
(TSCA). Therefore, all materials used to
clean spaces after an accidental should
be handled and disposed of as
hazardous waste in accordance with
federal, state, or local requirements.

Flammability: The blend is non-
flammable.

Toxicity and exposure data: The most
toxic component of the foam blend,
DGBE, has an occupational exposure
limit, 8-hour time-weighted average, of
100 mg/m?3 as a Maximum
Concentration Value in the Workplace
set by the Federal Republic of Germany.
All but two components of the foam
blend are classified as ‘“‘generally
recognized as safe” by the U.S. Food
and Drug Administration.

As with other fire suppressants, EPA
recommends that users minimize
exposure to this agent. In order to keep
exposure levels as low as possible, EPA
recommends the following for
establishments installing and
maintaining total flooding systems:

e Make self-contained breathing
apparatus (SCBA) available in normally
occupied areas;

e Wear proper personal protection
equipment (impervious butyl gloves,
eye protection, and SCBA);

e Clean up all spills immediately in
accordance with good industrial
hygiene practices; and

e Provide training for safe handling
procedures to all employees that would
be likely to handle the containers of
foam additive.

Use of this agent should conform to
relevant Occupational Safety and Health
Administration (OSHA) requirements,
including 29 CFR part 1910, subpart L,
Sec. 1910.160 for fixed fire
extinguishing systems, Sec. 1910.163 for
water spray and foam systems and Sec.
1910.165 for predischarge employee
alarms. Per OSHA requirements,
protective gear (SCBA) should be
available in the event of a discharge.

Comparison to other fire
suppressants: Uni-light AFFF 1% has
no ODP; thus, its use will be less
harmful to the atmosphere than the
continued use of halon 1301. The
components of Uni-light AFFF 1% have
a GWP comparable with or lower than
that of many other acceptable
substitutes for halon 1301. Thus, we
find that Uni-light AFFF 1% acceptable
because it does not pose a greater
overall risk to human health and the
environment than other acceptable
substitutes in the end uses and
applications listed above.

II. Section 612 Program

A. Statutory Requirements

Section 612 of the Clean Air Act
authorizes EPA to develop a program for
evaluating alternatives to ozone-
depleting substances. We refer to this
program as the Significant New
Alternatives Policy (SNAP) program.
The major provisions of section 612 are:

¢ Rulemaking—Section 612(c)
requires EPA to promulgate rules
making it unlawful to replace any class
I (chlorofluorocarbon, halon, carbon
tetrachloride, methyl chloroform, and
hydrobromofluorocarbon) or class II
(hydrochlorofluorocarbon) substance
with any substitute that the
Administrator determines may present
adverse effects to human health or the
environment where the Administrator
has identified an alternative that (1)
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reduces the overall risk to human health
and the environment, and (2) is
currently or potentially available.

e Listing of Unacceptable/Acceptable
Substitutes—Section 612(c) also
requires EPA to publish a list of the
substitutes unacceptable for specific
uses. EPA must publish a corresponding
list of acceptable alternatives for
specific uses.

e Petition Process—Section 612(d)
grants the right to any person to petition
EPA to add a substance to or delete a
substance from the lists published in
accordance with section 612(c). The
Agency has 90 days to grant or deny a
petition. Where the Agency grants the
petition, it must publish the revised lists
within an additional six months.

e 90-day Notification—Section 612(e)
directs EPA to require any person who
produces a chemical substitute for a
class I substance to notify the Agency
not less than 90 days before new or
existing chemicals are introduced into
interstate commerce for significant new
uses as substitutes for a class I
substance. The producer must also
provide the Agency with the producer’s
unpublished health and safety studies
on such substitutes.

e Outreach—Section 612(b)(1) states
that the Administrator shall seek to
maximize the use of federal research
facilities and resources to assist users of
class I and II substances in identifying
and developing alternatives to the use of
such substances in key commercial
applications.

e Clearinghouse—Section 612(b)(4)
requires the Agency to set up a public
clearinghouse of alternative chemicals,
product substitutes, and alternative
manufacturing processes that are

available for products and
manufacturing processes which use
class I and II substances.

B. Regulatory History

On March 18, 1994, EPA published
the final rulemaking (59 FR 13044)
which described the process for
administering the SNAP program. In the
same notice, we issued the first
acceptability lists for substitutes in the
major industrial use sectors. These
sectors include:

¢ Refrigeration and air conditioning;

¢ Foam blowing;

e Solvents cleaning;

o Fire suppression and explosion
protection;

o Sterilants;

o Aerosols;

e Adhesives, coatings and inks; and

¢ Tobacco expansion.

These sectors compose the principal
industrial sectors that historically
consumed the largest volumes of ozone-
depleting compounds.

As described in this original rule for
the SNAP program, EPA does not
believe that rulemaking procedures are
required to list alternatives as
acceptable with no limitations. Such
listings do not impose any sanction, nor
do they remove any prior license to use
a substance. Therefore, by this notice we
are adding substances to the list of
acceptable alternatives without first
requesting comment on new listings.

However, we do believe that notice-
and-comment rulemaking is required to
place any substance on the list of
prohibited substitutes, to list a
substance as acceptable only under
certain conditions, to list substances as
acceptable only for certain uses, or to

remove a substance from the lists of
prohibited or acceptable substitutes. We
publish updates to these lists as separate
notices of rulemaking in the Federal
Register.

The Agency defines a “substitute” as
any chemical, product substitute, or
alternative manufacturing process,
whether existing or new, intended for
use as a replacement for a class I or class
II substance. Anyone who produces a
substitute must provide EPA with
health and safety studies on the
substitute at least 90 days before
introducing it into interstate commerce
for significant new use as an alternative.
This requirement applies to substitute
manufacturers, but may include
importers, formulators, or end-users,
when they are responsible for
introducing a substitute into commerce.

You can find a complete chronology
of SNAP decisions and the appropriate
Federal Register citations from the
SNAP section of EPA’s Ozone Depletion
World Wide Web site at http://
www.epa.gov/ozone/snap/chron.html.
This information is also available from
the Air Docket (see ADDRESSES section
above for contact information).

List of Subjects in 40 CFR Part 82

Environmental protection,
Administrative practice and procedure,
Air pollution control, Reporting and
recordkeeping requirements.

Dated: March 17, 2006.

Brian J. McLean,
Director, Office of Atmospheric Programs.

Appendix A: Summary of Acceptable
Decisions

End-use

Substitute Decision

Further information

Refrigeration and Air Conditioning

Motor vehicle air conditioning (ret-
rofit).

Motor vehicle air conditioning (new
and retrofit) (busses and pas-
senger trains only).

Industrial process refrigeration (ret-
rofit and new).

Industrial process air conditioning
(retrofit and new).

R—420A as a substitute for CFC— | Acceptable Subject to Use Condi-
12. tions.
ICOR XAC1 (R—422B) as a sub- | Acceptable.
stitute for HCFC—-22.

R-417A as a substitute for | Acceptable.
HCFC-22.

ICOR AT-22 as a substitute for | Acceptable.
HCFC-22.

ICOR XLT1 (R-422C) as a sub- | Acceptable.
stitute for HCFC—22, R—502, R—
402A, R-402B, and R—408A.

ICOR XAC1 (R—422B) as a sub- | Acceptable.
stitute for HCFC—-22.

HFC-245fa as a substitute for | Acceptable.
CFC-114.

ICOR AT-22 as a substitute for | Acceptable.
HCFC-22.

ICOR XLT1 (R-422C) as a sub- | Acceptable.
stitute for HCFC—22, R—502, R—
402A, R—-402B, and R—408A.

Must be used with fittings and la-
bels specified above.
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End-use

Substitute

Decision

Further information

Ice skating rinks (retrofit and new)

Cold storage warehouses (retrofit
and new).

Refrigerated transport (retrofit and
new).

Retail food refrigeration (retrofit
and new).

Vending machines (retrofit and
new).

Water coolers (retrofit and new) ....

Commercial ice machines (retrofit
and new).

Household refrigerators and freez-
ers (retrofit and new).

Centrifugal chillers (retrofit and
new).

Centrifugal chillers (new) ...............

Reciprocating chillers (retrofit and
new).

ICOR XAC1 (R—422B) as a sub-
stitute for HCFC—-22.

HFC-245fa as a substitute for
CFC-114.

ICOR AT-22 as a substitute for
HCFC-22.

ICOR XLT1 (R-422C) as a sub-
stitute for HCFC—22, R—502, R—
402A, R—402B, and R—408A.

ICOR XAC1 (R—422B) as a sub-
stitute for HCFC—-22.

ICOR AT-22 as a substitute for
HCFC-22.

ICOR XLT1 (R-422C) as a sub-
stitute for HCFC-22, R—502, R—
402A, R—402B, and R—408A.

ICOR XAC1 (R—422B) as a sub-
stitute for HCFC—-22.

ICOR AT-22 as a substitute for
HCFC-22.

ICOR XLT1 (R-422C) as a sub-
stitute for HCFC-22, R—502, R—
402A, R—402B, and R-408A.

ICOR XAC1 (R—422B) as a sub-
stitute for HCFC—-22.

ICOR AT-22 as a substitute for
HCFC-22.

ICOR XLT1 (R-422C) as a sub-
stitute for HCFC—-22, R—502, R—
402A, R—402B, and R—408A.

ICOR XAC1 (R—422B) as a sub-
stitute for HCFC—-22.

ICOR AT-22 as a substitute for
HCFC-22.

ICOR XLT1 (R-422C) as a sub-
stitute for HCFC-22, R—502, R—
402A, R—402B, and R—408A.

ICOR XAC1 (R—422B) as a sub-
stitute for HCFC—-22.

ICOR AT-22 as a substitute for
HCFC-22.

ICOR XLT1 (R-422C) as a sub-
stitute for HCFC—22, R—502, R—
402A, R—402B, and R—408A.

ICOR XAC1 (R—422B) as a sub-
stitute for HCFC—-22.

ICOR AT-22 as a substitute for
HCFC-22.

ICOR XLT1 (R—422C) as a sub-
stitute for HCFC—22, R—502, R—
402A, R—402B, and R—408A.

ICOR XAC1 (R—422B) as a sub-
stitute for HCFC—-22.

ICOR AT-22 as a substitute for
HCFC-22.

ICOR XLT1 (R-422C) as a sub-
stitute for HCFC-22, R—502, R—
402A, R—402B, and R—408A.

ICOR XAC1 (R—422B) as a sub-
stitute for HCFC—-22.

ICOR AT-22 as a substitute for
HCFC-22.

ICOR XLT1 (R-422C) as a sub-
stitute for HCFC—22, R—502, R—
402A, R—402B, and R-408A.

ICOR XAC1 (R—422B) as a sub-
stitute for HCFC—-22.

HFC—-245fa as a substitute for
CFC-114 and HCFC—-123.

HFC-245fa as a substitute for
CFC-11.

ICOR AT-22 as a substitute for
HCFC-22.

Acceptable.
Acceptable.
Acceptable.

Acceptable.

Acceptable.
Acceptable.

Acceptable.

Acceptable.
Acceptable.

Acceptable.

Acceptable.
Acceptable.

Acceptable.

Acceptable.
Acceptable.

Acceptable.

Acceptable.
Acceptable.

Acceptable.

Acceptable.
Acceptable.

Acceptable.

Acceptable.
Acceptable.

Acceptable.

Acceptable.
Acceptable.

Acceptable.

Acceptable.
Acceptable.
Acceptable.

Acceptable.
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End-use

Substitute

Decision

Further information

Screw chillers (retrofit and new) ....

Residential dehumidifiers

and new).

(retrofit

Non-mechanical heat transfer (ret-
rofit and new).

Very low temperature refrigeration
(retrofit and new).

Very low temperature refrigeration
(new).

Household and light commercial
air conditioning and heat pumps
(retrofit and new).

ICOR XLT1 (R-422C) as a sub-
stitute for HCFC—22, R—502, R—
402A, R—402B, and R—408A.

ICOR XAC1 (R—422B) as a sub-
stitute for HCFC-22.

ICOR AT-22 as a substitute for
HCFC-22.

ICOR XLT1 (R-422C) as a sub-
stitute for HCFC—22, R—502, R—
402A, R—402, and R—408A.

ICOR XAC1 (R—422B) as a sub-
stitute for HCFC—-22.

ICOR AT-22 as a substitute for
HCFC-22.

ICOR XLT1 (R-422C) as a sub-
stitute for HCFC—22, R—502, R—
402A, R—402B, and R—408A.

ICOR XAC1 (R—422B) as a sub-
stitute for HCFC—-22.

ICOR AT-22 as a substitute for
HCFC-22.

ICOR XLT1 (R-422C) as a sub-
stitute for HCFC—22, R—502, R—
402A, R—402B, and R—408A.

ICOR XAC1 (R—422B) as a sub-
stitute for HCFC—-22.

HFC-245fa as a substitute for
CFC-11, CFC-113, HCFC-21,
and HCFC—141b.

ICOR AT-22 as a substitute for
HCFC-22.

ICOR XLT1 (R-422C) as a sub-
stitute for HCFC—22, R—502, R—
402A, R—402B, and R—408A.

ICOR XAC1 (R—422B) as a sub-
stitute for HCFC—-22.

HFC-245fa as a substitute for
CFC-11, CFC-114, and
HCFC-141b.

ICOR AT-22 as a substitute for
HCFC-22.

ICOR XLT1 (R-422C) as a sub-
stitute for HCFC—-22, R—502, R—
402A, R—402B, and R—408A.

ICOR XAC1 (R—422B) as a sub-
stitute for HCFC—-22.

Acceptable.

Acceptable.
Acceptable.

Acceptable.

Acceptable.
Acceptable.

Acceptable.

Acceptable.
Acceptable.

Acceptable.

Acceptable.

Acceptable.

Acceptable.

Acceptable.

Acceptable.

Acceptable.

Acceptable.

Acceptable.

Acceptable.

Foam Blowing

Rigid polyurethane and
polyisocyanurate laminated
boardstock.

Rigid polyurethane appliance

Rigid polyurethane, spray

Rigid polyurethane, commercial re-
frigeration and sandwich.

Transcend™ Technologies as an
additive to other SNAP-ap-
proved foam blowing agents for
this end use as substitutes for
CFCs and HCFCs.

Transcend™ Technologies as an
additive to other SNAP-ap-
proved foam blowing agents for
this end use as substitutes for
CFCs and HCFCs.

Transcend™ Technologies as an
additive to other SNAP-ap-
proved foam blowing agents for
this end use as substitutes for
CFCs and HCFCs.

Transcend™ Technologies as an
additive to other SNAP-ap-
proved foam blowing agents for
this end use as substitutes for
CFCs and HCFCs.

Acceptable

Acceptable

Acceptable

Acceptable

Decision only applies where the
foam blowing blend makes up
to 5% by weight of the total
foam formulation.

Decision only applies where the
foam blowing blend makes up
to 5% by weight of the total
foam formulation.

Decision only applies where the
foam blowing blend makes up
to 5% by weight of the total
foam formulation. Follow manu-
facturers’ safety guidance for
any flammable components in
the blend.

Decision only applies where the
foam blowing blend makes up
to 5% by weight of the total
foam formulation.
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End-use

Substitute Decision

Further information

Rigid polyurethane slabstock and

other foams. additive

Polyurethane integral skin foam ....
additive

Polyurethane: extruded sheet ........
additive

Transcend™ Technologies as an

proved foam blowing agents for

this end use as substitutes for

CFCs and HCFCs.
Transcend™ Technologies as an

proved foam blowing agents for

this end use as substitutes for

CFCs and HCFCs.
Transcend™ Technologies as an

proved foam blowing agents for
this end use as substitutes for
CFCs and HCFCs.

Acceptable

to other SNAP-ap-

Acceptable

to other SNAP-ap-

Acceptable

to other SNAP-ap-

Decision only applies where the
foam blowing blend makes up
to 5% by weight of the total
foam formulation.

Decision only applies where the
foam blowing blend makes up
to 5% by weight of the total
foam formulation.

Decision only applies where the
foam blowing blend makes up
to 5% by weight of the total
foam formulation.

Fire Suppression and Explosion Protection

Total flooding

Uni-light AFFF 1% as a substitute
for Halon 1301.

Acceptable

This agent is intended for use on-
board ships and in off-shore in-
stallations.

Appropriate personal protective
equipment should be worn dur-
ing manufacture or in the event
of a release. Personal protec-
tive equipment should include
safety  goggles, protective
gloves, and a self-contained
breathing apparatus.

Supply bottles for the foam should
be clearly labeled with the po-
tential hazards associated with
the use of the chemicals in the
foam, as well as handling pro-
cedures to reduce risk resulting
from these hazards.

Use should conform with relevant
OSHA requirements, including
29 CFR part 1910, subpart L,
§§1910.160 and 1910.163.

EPA has no intention of dupli-
cating or displacing OSHA cov-
erage related to the use of per-
sonal  protection  equipment
(e.g., respiratory protection), fire
protection, hazard communica-
tion, worker training or any
other occupational safety and
health standard with respect to
halon substitutes.

[FR Doc. 06-3030 Filed 3—28-06; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2005-0299; FRL-7759-9]
Trifloxystrobin; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for combined residues of
trifloxystrobin (benzeneacetic acid,

(E,E)-o-(methoxyimino)-2-[[[[1-[3-
(trifluoromethyl)
phenyllethylidene]amino]oxy]methyl]-,
methyl ester) and the free form of its
acid metabolite CGA-321113 ((E,E)-
methoxyimino-[2-[1-(3-
trifluoromethylphenyl)-
ethylideneaminooxymethyl]-
phenyllacetic acid) pesticide petition
(PP 4F6892) in or on corn, sweet, kernel
plus cob with husks removed at 0.04
parts per million (ppm), corn, sweet,
forage at 0.6 ppm, corn, sweet, stover at
0.25 ppm, and corn, sweet, cannery
waste at 0.6 ppm; (PP 3E6769) oat,
forage at 0.3 ppm, oat, grain at 0.05
ppm, oat, hay at 0.3 ppm, oat, straw at
5.0 ppm, barley, grain at 0.05 ppm,
barley, hay at 0.3 ppm, barley, straw at

5.0 ppm. Bayer Crop Science requested
this tolerance under the Federal Food,
Drug, and Cosmetic Act (FFDCA), as
amended by the Food Quality Protection
Act of 1996 (FQPA).

DATES: This regulation is effective
March 29, 2006. Objections and requests
for hearings must be received on or
before May 30, 2006.

ADDRESSES: To submit a written
objection or hearing request follow the
detailed instructions as provided in
Unit VI. of the SUPPLEMENTARY
INFORMATION. EPA has established a
docket for this action under Docket
identification (ID) number EPA-HQ-
OPP-2005-0299. All documents in the
docket are listed on the
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www.regulations.gov web site.
(EDOCKET, EPA’s electronic public
docket and comment system was
replaced on November 25, 2005, by an
enhanced Federal-wide electronic
docket management and comment
system located at http://
www.regulations.gov/. Follow the on-
line instructions.) Although listed in the
index, some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in
EDOCKET or in hard copy at the Public
Information and Records Integrity
Branch (PIRIB), Rm. 119, Crystal Mall
#2,1801 S. Bell St., Arlington, VA. This
docket facility is open from 8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays. The docket
telephone number is (703) 305-5805.
FOR FURTHER INFORMATION CONTACT:
Janet Whitehurst, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305—6129; e-mail
address:whitehurst.janet@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

¢ Crop production (NAICS 111), e.g.,
agricultural workers; greenhouse,
nursery, and floriculture workers;
farmers.

e Animal production (NAICS 112),
e.g., cattle ranchers and farmers, dairy
cattle farmers, livestock farmers.

¢ Food manufacturing (NAICS 311),
e.g., agricultural workers; farmers;
greenhouse, nursery, and floriculture
workers; ranchers; pesticide applicators.

¢ Pesticide manufacturing (NAICS
32532), e.g., agricultural workers;
commercial applicators; farmers;
greenhouse, nursery, and floriculture
workers; residential users.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to

assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed underFOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using EDOCKET (http://
www.epa.gov/edocket/), you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings
athttp://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available on E-CFR
Beta Site Two athttp://
www.gpoaccess.gov/ecfr/.

II. Background and Statutory Findings

In the Federal Register of January 4,
2006 (71 FR 340) (FRL-7750-6), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of
pesticide petition (PP 4F6892) by Bayer
Crop Science, P.O. Box 12014, 2T.W.
Alexander Drive, Research Triangle
Park, NC 27709. The petition requested
that 40 CFR 180.555 be amended by
establishing a tolerance for combined
residues of the fungicide trifloxystrobin
(benzeneacetic acid, (E,E)-o-
(methoxyimino)-2-[[[[1-[3-
(trifluoromethyl)
phenyljethylidene]amino]oxy]methyl]-,
methylester) and the free form of its acid
metabolite CGA-321113 ((E,E)-
methoxyimino-[2-[1-(3-
trifluoromethylphenyl)-
ethylideneaminooxymethyl]-
phenyllacetic acid), (PP 4F6892) in or
on corn, sweet, kernel plus cob with
husks removed at 0.04 ppm, corn,
sweet, forage at 0.6 ppm, corn, sweet,
stover at 0.25 ppm, and corn, sweet,
cannery waste at 0.6 ppm. That notice
included a summary of the petition
prepared by Bayer Crop Science, the
registrant. There were no comments
received in response to the notice of
filing.

In the Federal Register of January 18,
2006 (71 FR 2929) (FRL-7756-9), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of
pesticide petition (PP 3E6769) by the
Interregional Research Project Number 4
(IR-4), 681 U. S. Highway #1 South,
North Brunswick, NJ 08902—3390. The
petition requested that 40 CFR 180.555
be amended by establishing a tolerance
for residues of the fungicide
trifloxystrobin, in or on the following
raw agricultural commodities: barley,

grain at 0.05 parts per million (ppm);
barley, hay at 0.3 ppm; barley, straw at
5.0 ppm; oat, forage at 0.3 ppm; oat,
grain at 0.05 ppm; oat, hay at 0.3 ppm;
and oat, straw at 5.0 ppm. That notice
included a summary of the petition
prepared by IR-4. There were no
comments received on the notice of
filing.

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe” to mean that ““there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

III. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of and to make a
determination on aggregate exposure,
consistent with section 408(b)(2) of
FFDCA, for a tolerance for combined
residues of trifloxystrobin and CGA-
321113 (PP 4F6892) in or on corn,
sweet, kernel plus cob with husks
removed at 0.04 ppm, corn, sweet,
forage at 0.6 ppm, corn, sweet, stover at
0.25 ppm, and corn, sweet, cannery
waste at 0.6 ppm; (PP 3E6769) oat,
forage at 0.3 ppm, oat, grain at 0.05
ppm, oat, hay at 0.3 ppm, oat, straw at
5.0 ppm, barley, grain at 0.05 ppm,
barley, hay at 0.3 ppm, barley, straw at
5.0 ppm. EPA’s assessment of exposures
and risks associated with establishing
the tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
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sensitivities of major identifiable
subgroups of consumers, including
infants and children. Specific
information on the studies received and
the nature of the toxic effects caused by
trifloxystrobin and CGA-321113 as well
as the no-observed adverse effect level
(NOAEL) and the lowest observed
adverse effect level (LOAEL) from the
toxicity studies can be found in the
Federal Register of May 22, 2002 (67 FR
35915)(FRL-7178-6).

B. Toxicological Endpoints

For hazards that have a threshold
below which there is no appreciable

risk, the dose at which no adverse
effects are observed (the NOAEL) from
the toxicology study identified as
appropriate for use in risk assessment is
used to estimate the toxicological level
of concern (LOC). However, the lowest
dose at which adverse effects of concern
are identified (the LOAEL) is sometimes
used for risk assessment if no NOAEL
was achieved in the toxicology study
selected. An uncertainty factor (UF) is
applied to reflect uncertainties inherent
in the extrapolation from laboratory
animal data to humans and in the
variations in sensitivity among members

of the human population as well as
other unknowns.

The linear default risk methodology
(Q*) is the primary method currently
used by the Agency to quantify non-
threshold hazards such as cancer. The
Q* approach assumes that any amount
of exposure will lead to some degree of
cancer risk, estimates risk in terms of
the probability of occurrence of
additional cancer cases.

A summary of the toxicological
endpoints for trifloxystrobin and CGA-
321113 used for human risk assessment
is shown in Table 1 of this unit:

TABLE 1.—SUMMARY OF TOXICOLOGICAL ENDPOINTS FOR USE IN HUMAN HEALTH RISK ASSESSMENT?

Exposure Scenario

Dose Used in Risk Assess-
ment, UF

Special FQPA SF and
Level of Concern for Risk

Study and Toxicological Effects

Acute RfD = 2.5 mg/kg/day

FQPA SF = 2.5 mg/kg/day

Assessment
Acute Dietary (females 13-49 NOAEL = 250 mg/kg/day FQPA SF = 1X Developmental Toxicity-Rat
only) UF =100 aPAD = aRfD LOAEL = 500 mg/kg/day, based uponincreased

fetal skeletal anomalies

Acute Dietary General Popu-
lation including infants and
children

There were no appropriate
toxicological effects at-
tributable to a single ex-
posure (dose) observed

in oral toxicity studies in-

cluding maternal effects

in developmental studies

in rats and rabbits.
Therefore, a dose and

endpoint were not identi-

fied for this risk assess-
ment..

Chronic Dietary all populations

Parental NOAEL = 3.8 mg/

kg/day

UF =100

Chronic RfD = 0.038 mg/
kg/day

FQPA SF = 1X

cPAD = cRfD

FQPA SF = 0.038 mg/kg/
day

Two—Generation reproduction study-Rat

LOAEL = 55.3 mg/kg/day, based upon de-
creases in body weight, body weight gains,
reduced food consumption and
histopathological lesions in the liver, kidneys
and spleen

Short- (1-30 days) and
Intermed-Term(1- 6 months)
Oral

Offspring
NOAEL = 3.8 mg/kg/day

LOC for MOE = 100
(Residential, includes the
FQPA SF)

Two—Generation reproduction study-Rat
LOAEL = 55.3 mg/kg/day, based upon reduced
pup body weights during lactation

Short- (1-30 days) and
Intermed-Term(1-6 months)
Dermal

Dermal study
NOAEL = 100 mg/kg/day

LOC for MOE = 100

(Occupational)

LOC for MOE = 100

(Residential, includes the
FQPA SF)

28-Day Dermal Toxicity Study-Rat

LOAEL = 1,000 mg/kg/day, based upon in-
creases in mean absolute and relative liver
and kidney weights

Long-Term Dermal (> 6 months)

Oral study NOAEL = 3.8
mg/kg/day(dermal ab-
sorption rate = 33%)

LOC for MOE = 100

(Occupational)

LOC for MOE = 100

(Residential, includes
theFQPA SF)

Two—Generation reproduction study-Rat

LOAEL = 55.3 mg/kg/day, based upon de-
creases in body weight, body weight gains,
reduced food consumption and
histopathological lesions in the liver, kidneys
and spleen

Short- (1-30 days),Intermed-(1-
6 months) and Long-Term (>
6 months)Inhalation

Oral study NOAEL = 3.8
mg/kg/day

(inhalation absorption rate
=100%)

LOC for MOE = 100

(Occupational)

LOC for MOE = 100

(Residential, includes
theFQPA SF)

Two—Generation reproduction study-Rat

LOAEL = 55.3 mg/kg/day, based upon de-
creases in body weight,body weight gains,
reduced food consumption and
histopathological lesions in the liver, kidneys
and spleen
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TABLE 1.—SUMMARY OF TOXICOLOGICAL ENDPOINTS FOR USE IN HUMAN HEALTH RISK ASSESSMENT'—Continued

Exposure Scenario

Dose Used in Risk Assess-
ment, UF

Special FQPA SF and
Level of Concern for Risk
Assessment

Study and Toxicological Effects

Cancer (oral, dermal, inhalation)

Trifloxystrobin is classified as “Not Likely Human Carcinogen” based on the lack of evidence of carcino-
genicity in mouse and rat cancer studies.

1 UF = uncertainty factor, FQPA SF = Special FQPA SF, NOAEL = no observed adverse effect level, LOAEL = lowest observed adverse effect
level, PAD = population adjusted dose (a = acute, ¢ = chronic) RfD = reference dose, MOE = margin of exposure, LOC = level of concern

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. Tolerances have been
established (40 CFR 180.555) for the
combined residues of trifloxystrobin
and CGA-321113, in or on a variety of
raw agricultural commodities. Risk
assessments were conducted by EPA to
assess dietary exposures from
trifloxystrobin and CGA-321113 in food
as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

Such effects were identified in the
toxicological studies for trifloxystrobin
and CGA-321113 applicable only to
Females 13-49 years old. In conducting
the acute dietary exposure assessment
EPA used the Dietary Exposure
Evaluation Model software with the
Food Commodity Intake Database
(DEEM-FCID™), which incorporates
food consumption data as reported by
respondents in the USDA 1994-1996
and 1998 Nationwide Continuing
Surveys of Food Intake by Individuals
(CSFII), and accumulated exposure to
the chemical for each commodity. The
following assumptions were made for
the acute exposure assessments: One
hundred percent of proposed and
registered crops are assumed treated
with trifloxystrobin (100% CT) and
tolerance-level residues were used in
the analysis. The acute dietary endpoint
(increased fetal incidence of fused
sternebrae) is only applicable to the
population subgroup females 13-49
years old. An acute dietary endpoint for
the general population including infants
and children was not identified. The
highest estimate for acute drinking
water exposure, 92 ppb, was used in the
analysis.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the DEEM-FCID™, which
incorporates food consumption data as
reported by respondents in the USDA
1994-1996 and 1998 CSFII, and
accumulated exposure to the chemical
for each commodity. The following

assumptions were made for the chronic
exposure assessments: One hundred
percent of proposed and registered
crops are assumed treated with
trifloxystrobin (100% CT) and tolerance-
level residues were used in the analysis.
The chronic dietary endpoint applies to
all population subgroups including
infants and children. The highest
estimate for chronic drinking water
exposure, 140 ppb, was used in the
analysis.

iii. Cancer. EPA determined that
trifloxystrobin should be classified as a
“Not Likely Human Carcinogen.” Due to
the classification, no cancer exposure
assessment was performed.

2. Dietary exposure from drinking
water. Based on the FIRST, and
Screening Concentrations in
Groundwater (SCI-GROW) models, the
estimated environmental concentrations
(EECs) of trifloxystrobin and CGA-
321113 for acute exposures are
estimated to be 92 parts per billion
(ppb) for surface water and 34 ppb for
ground water. The EECs for chronic
exposures are estimated to be 50 ppb for
surface water and 3.4 ppb for ground
water.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Trifloxystrobin is currently registered
for use on the following residential non-
dietary sites: Turfgrass and ornamentals.
The risk assessment was conducted
using the following residential exposure
assumptions: There is potential for
dermal (adults and children) and
incidental oral exposure (children only)
during postapplication activities. The
following postapplication exposure
scenarios resulting from lawn treatment
were assessed:

a. Dermal exposure from pesticide
residues on lawns,

b. Incidental non-dietary ingestion of
pesticide residues on lawns from hand-
to-mouth transfer,

c. Incidental non-dietary ingestion of
residues from object-to-mouth activities
(pesticide-treated turfgrass), and

d. Incidental non-dietary ingestion of
soil from pesticide-treated residential
areas. Postapplication exposures from
various activities following lawn
treatment are considered to be the most
common and significant in residential
settings. The exposure via incidental
non-dietary ingestion involving other
plant material may occur but is
considered negligible.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of the FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
trifloxystrobin and any other substances
and trifloxystrobin does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
not assumed that trifloxystrobin has a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see the policy statements
released by EPA’s Office of Pesticide
Programs concerning common
mechanism determinations and
procedures for cumulating effects from
substances found to have a common
mechanism on EPA’s website athttp://
www.epa.gov/pesticides/cumulative/.

D. Safety Factor for Infants and
Children

1. In general. Section 408 of FFDCA
provides that EPA shall apply an
additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
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determines based on reliable data that a
different margin of safety will be safe for
infants and children. Margins of safety
are incorporated into EPA risk
assessments either directly through use
of a MOE analysis or through using
uncertainty (safety) factors in
calculating a dose level that poses no
appreciable risk to humans. In applying
this provision, EPA either retains the
default value of 10X when reliable data
do not support the choice of a different
factor, or, if reliable data are available,
EPA uses a different additional safety
factor (SF) value based on the use of
traditional uncertainty factors and/or
special FQPA safety factors, as
appropriate.

2. Prenatal and postnatal sensitivity.
The EPA concluded that the toxicology
database was complete for Food Quality
Protection Act (FQPA) purposes and
that there are no residual uncertainties
for prenatal/postnatal toxicity.

3. Conclusion. EPA determined that
the 10X SF to protect infants and
children should be reduced to 1X. The
FQPA, SF is reduced because:

i. There is a complete toxicity data
base for trifloxystrobin.

ii. There is no indication of increased
susceptibility of rat or rabbits to
trifloxystrobin. In the developmental
and reproduction toxicity studies,
effects in the fetuses/offspring were
observed only at or above treatment
levels which resulted in evidence of
parental toxicity;

iii. EPA determined that a
developmental neurotoxicity study in
rats is not required;

iv. Although an acute neurotoxicity
study is required (the submitted study
was unacceptable), the lack of an acute
neurotoxicity study does not impact
EPA’s ability to make an FQPA safety
factor decision because upgrading the
study would not result in a lower
NOAEL than what is present for the
acute RfD;

v. The acute and chronic dietary food
exposure assessments utilize existing
and proposed tolerance level residues

and 100% crop treated information for
all commodities. By using these
screening-level assessments, actual
exposures/risks will not be
underestimated;

vi. The dietary drinking water
assessment utilizes water concentration
values generated by model and
associated modeling parameters, which
are designed to provide conservative,
health protective, high-end estimates of
water concentrations, which are not
likely to be exceeded; and

vii. The residential postapplication
assessment is based upon the residential
SOPs. The assessment is based upon
surrogate study data. These data are
reliable and are not expected to
underestimate risk to adults or children.
The residential SOPs are based upon
reasonable “worst-case” assumptions
and are not expected to underestimate
risk.

E. Aggregate Risks and Determination of
Safety

1. Acute risk. The aggregate acute risk
estimates include exposure to residues
of trifloxystrobin in food and water, and
does not include dermal, inhalation or
incidental oral exposure. Since the
dietary exposure assessment already
includes the highest acute exposure
from the drinking water modeling data,
no further calculations are necessary.
The acute risk estimate for females 13-
49 years, resulting from aggregate
exposure to trifloxystrobin in food and
drinking water is below Health Effects
Division (HED)’s level of concern. The
food and water exposure estimates for
females 13-49 yrs old is <1% aPAD.

2. Chronic risk. The aggregate chronic
risk assessment takes into account
average exposure estimates from dietary
consumption of trifloxystrobin (food
and drinking water) and residential
uses. Since the exposure from turf is
considered short-term, the aggregate
chronic assessment included food and
drinking water only. Since the dietary
exposure assessment already includes
the highest chronic exposure from the

drinking water modeling data, no
further calculations are necessary. The
general U.S. population and all
population subgroups have exposure
and risk estimates which are below
EPA’s level of concern (i.e., the
percentages of the chronic population
adjusted doses (cPADs) are all below
100%). The exposure to the U.S.
population was 21% cPAD and the most
highly exposed subgroup, children 1-2
yrs old, at 62% cPAD. Therefore,
chronic risk estimates resulting from
aggregate exposure to trifloxystrobin in
food and drinking water are below
EPA’s level of concern from all
population subgroups.

3. Short-term risk. The short-term
aggregate risk assessment estimates risks
likely to result from 1- to 30-day
exposure to trifloxystrobin residues
from food, drinking water, and
residential pesticide uses. High-end
estimates of residential exposure are
used in the short-term assessment,
while average values are used for food
and drinking water exposure (i.e.
chronic exposures).

Different endpoints were identified by
EPA for short-term incidental oral and
dermal risk assessment (the basis for the
oral endpoint is reduced pup body
weights and the dermal endpoint is
based on increases in liver and kidney
weights). Therefore, it is not possible to
combine dietary/incidental oral
exposure with dermal exposure.

A short-term risk assessment was not
required for adults, because no
incidental oral exposure is expected for
adults. A short-term risk assessment is
required for infants and children
because there are residential
postapplication oral exposure scenarios.
Toddlers’ incidental oral exposure is
assumed to include hand-to-mouth
exposure, object-to-mouth exposure and
exposure through incidental ingestion of
soil. Table 2 summarizes short-term
aggregate risk from incidental oral and
dietary food and water sources for
children.

TABLE 2.—SHORT-TERM AGGREGATE RISK (FOOD, WATER AND INCIDENTAL ORAL EXPOSURE)

Short-Term Scenario
Population Average Food + . : ~ Aggregate MOE
NOAEL mg/kg/day LOC MOE! Water Exposure F;ﬁ?'e%er?]t'e}:( E/)é;;o (food and residen-
mg/kg/day g/kg/day tial)3
U.S. population 3.8 100 0.008030 N/A 470
Youth (13-19 years) N/A N/A 0.005867 N/A 650
All Infants (>1 year) N/A N/A 0.021883 0.00642 130
Children (1-2 years) N/A N/A 0.023429 0.00642 130




15602

Federal Register/Vol. 71, No. 60/ Wednesday, March 29, 2006 /Rules and Regulations

TABLE 2.—SHORT-TERM AGGREGATE RISK (FOOD, WATER AND INCIDENTAL ORAL EXPOSURE)—Continued

Short-Term Scenario

Population Average Food + : : | Aggregate MOE
NOAEL mg/kg/day LOC MOE? Water Exposure Zﬁ?édzem'a}ll( E/)égo (food and residen-
mg/kg/day g/kg/day tial)3
Females (13-49 years old) N/A N/A 0.006312 N/A 600

1 The level of concern (LOC) MOE is 100, based on inter- and intra-species safety factors totaling 100.
2 Residential Exposure = Incidental Oral exposure from all possible sources. No residential oral exposure is expected for adults.

3 Aggregate MOE = NOAEL (3.8 mg/kg/day) +

As shown above in Table 2, the
aggregate short-term MOE for all infants
less than 1 yr old and children 1-2 years
old at 130 does not exceed EPA’s level
of concern, a MOE of 100. It should be
noted that the maximum surface water
concentration, which is included in the
average food and water exposure, results
from the use on rice, is considered to be
an overestimate of the true value found
in the environment due to the
intricacies of the drinking water model,
and should be viewed as very
conservative. Further, EPA considers
the turfgrass estimate (50 ppb) to be a
more realistic estimate of drinking water
residues. EPA does not consider short-
term aggregate risk for children to be a
concern.

4. Intermediate-term risk. An
intermediate-term aggregate risk (1 to 6
months of exposure to trifloxystrobin
residues from food, drinking water, and
residential pesticide uses) is not
expected to occur based on the short
soil half-life (about 2 days).

5. Aggregate cancer risk for U.S.
population. Trifloxystrobin is not
expected to pose a cancer risk.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, and to infants and children
from aggregate exposure to
trifloxystrobin residues.

IV. Other Considerations

A. Analytical Enforcement Methodology

Adequate enforcement methodology
(gas chromatography method using
nitrogen/phosphorus detector) is
available to enforce the tolerance
expression. The method may be
requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305—2905; e-mail address:
residuemethods@epa.gov.

B. International Residue Limits

The Codex Alimentarius Comission
has established maximum residue limits
(MRLs) for trifloxystrobin in/on corn
and barley grain. The U.S. tolerances are

(Avg Food Exposure + Residential Exposure).

not compatible with the Codex MRLs
because the U.S. and Codex tolerance
expressions are different. The current
U.S. tolerance for corn grain (i.e., field
corn) is set at 0.05 ppm, while we are
proposing a tolerance of 0.04 ppm for
sweet corn. Both of these U.S. tolerances
are not compatible with the Codex MRL
for maize, because the U.S. and Codex
tolerance expressions are different. The
U.S. and Codex residue definitions
differ in that the U.S. tolerance includes
the acid metabolite whereas the Codex
does not. Although non-quantifiable
residues of each compound were
observed in both the North American
and European field trials, the U.S.
tolerance on sweet corn (0.04 ppm) is
being established at twice the level of
Codex MRL for maize (0.02 ppm). For
barley, the European GAP use rate is
almost four times the U.S. use rate,
which partly explains the much higher
Codex MRL (0.5 ppm).

The Canadian MRLs have been
established for wheat, oats and barley at
0.05 ppm. The U.S. tolerances for barley
and oats are being established at 0.05
ppm and the wheat tolerance has
already been established at 0.05 ppm.
Harmonization is thus not an issue.

V. Conclusion

Therefore, the tolerance is established
for combined residues of trifloxystrobin
and CGA-321113, (PP 4F6892) in or on
corn, sweet, kernel plus cob with husks
removed at 0.04 ppm, corn, sweet,
forage at 0.6 ppm, corn, sweet, stover at
0.25 ppm, and corn, sweet, cannery
waste at 0.6 ppm; (PP 3E6769) oat,
forage at 0.3 ppm, oat, grain at 0.05
ppm, oat, hay at 0.3 ppm, oat, straw at
5.0 ppm, barley, grain at 0.05 ppm,
barley, hay at 0.3 ppm, barley, straw at
5.0 ppm.

VI. Objections and Hearing Requests

Under section 408(g) of FFDCA, as
amended by FQPA, any person may file
an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.

Although the procedures in those
regulations require some modification to
reflect the amendments made to FFDCA
by FQPA, EPA will continue to use
those procedures, with appropriate
adjustments, until the necessary
modifications can be made. The new
section 408(g) of FFDCA provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d) of FFDCA, as was
provided in the old sections 408 and
409 of FFDCA. However, the period for
filing objections is now 60 days, rather
than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
EPA-HQ-OPP-2005-0299 in the subject
line on the first page of your
submission. All requests must be in
writing, and must be mailed or
delivered to the Hearing Clerk on or
before May 30, 2006.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issue(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.
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Mail your written request to: Office of
the Hearing Clerk (1900L),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Suite 350, 1099 14t» St., NW.,
Washington, DC 20005. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 564—6255.

2. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VL.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in ADDRESSES. Mail your
copies, identified by docket ID number
EPA-HQ-OPP-2005-0299, to: Public
Information and Records Integrity
Branch, Information Technology and
Resources Management Division
(7502C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. In person or by courier,
bring a copy to the location of the PIRIB
described in ADDRESSES. Please use an
ASCII file format and avoid the use of
special characters and any form of
encryption. Copies of electronic
objections and hearing requests will also
be accepted on disks in WordPerfect
6.1/8.0 or ASCII file format. Do not
include any CBI in your electronic copy.
You may also submit an electronic copy
of your request at many Federal
Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VII. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,

October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism(64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” ‘“Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
‘“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule

directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any “tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have ““substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VIII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.
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Dated: March 20, 2006.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—AMENDED

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.555 is amended by
alphabetically adding commodities to
the table in paragraph (a) to read as
follows:

§180.555 Trifloxystrobin; tolerances for
residues.

(a) * * *

Commodity Parts per million
Barley, grain ................... 0.05
Barley, hay ......... 0.3
Barley, straw .. 5.0
Corn, sweet, cannery

WaSe ..o 0.6
Corn, sweet, forage ........ 0.6
Corn, sweet, kernel plus

cob with husks re-

moved .......cccceeiieeeennns 0.04
Corn, sweet, stover ........ 0.25
Oat, forage .......ccceeevuenee. 0.3
Oat, grain .... 0.05
Oat, hay ...... 0.3
Oat, straw ......ccccceveenenne 5.0
* * * * *

[FR Doc. 06—2978 Filed 3—28-06; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2004-0132; FRL-7769-1]
Flonicamid; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for combined residues of
flonicamid and its metabolites in or on
head and stem brassica and mustard
greens. ISK Biosciences Corporation
requested this tolerance under the
Federal Food, Drug, and Cosmetic Act
(FFDCA), as amended by the Food
Quality Protection Act of 1996 (FQPA).
DATES: This regulation is effective
March 29, 2006. Objections and requests

for hearings must be received on or
before May 30, 2006.

ADDRESSES: To submit a written
objection or hearing request follow the
detailed instructions as provided in
Unit VI. of the SUPPLEMENTARY
INFORMATION. EPA has established a
docket for this action under Docket
identification (ID) number EPA-HQ-
OPP-2004-0132. All documents in the
docket are listed on the
www.regulations.gov web site.
(EDOCKET, EPA’s electronic public
docket and comment system was
replaced on November 25, 2005, by an
enhanced Federal-wide electronic
docket management and comment
system located at http://
www.regulations.gov/. Follow the on-
line instructions.) Although listed in the
index, some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in
EDOCKET or in hard copy at the Public
Information and Records Integrity
Branch (PIRIB), Rm. 119, Crystal Mall
#2, 1801 S. Bell St., Arlington, VA. This
docket facility is open from 8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays. The docket
telephone number is (703) 305-5805.
FOR FURTHER INFORMATION CONTACT: Ann
Sibold, Registration Division (7505C),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305—-6502; e-mail address:
sibold.ann@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

¢ Crop production (NAICS 111), e.g.,
agricultural workers; greenhouse,
nursery, and floriculture workers;
farmers.

e Animal production (NAICS 112),
e.g., cattle ranchers and farmers, dairy
cattle farmers, livestock farmers.

¢ Food manufacturing (NAICS 311),
e.g., agricultural workers; farmers;
greenhouse, nursery, and floriculture
workers; ranchers; pesticide applicators.

e Pesticide manufacturing (NAICS
32532), e.g., agricultural workers;

commercial applicators; farmers;
greenhouse, nursery, and floriculture
workers; residential users.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed underFOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using EDOCKET (http://
www.epa.gov/edocket/), you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available on E-CFR
Beta Site Two at http://
www.gpoaccess.gov/ecfr/.

II. Background and Statutory Findings

In the Federal Register of July 7, 2004
(69 FR 40916) (FRL—7362-5), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 4F6832) by ISK
Biosciences Corporation, 7470 Auburn
Road, Suite A, Concord, Ohio 44077.
The petition requested that 40 CFR
180.613 be amended by establishing a
tolerance for combined residues of the
insecticide flonicamid [IN-
(cyanomethyl)-4-(trifluoromethyl)-3-
pyridinecarboxamide] and its
metabolites TFNA [4-
trifluoromethylnicotinic acid], TFNA-
AM [4-trifluoromethylnicotinamide]
TFNG [N-(4-
trifluoromethylnicotinoyl)glycine] in or
on the raw agricultural commodities
brassica, head and stem, subgroup 5A at
1.5 parts per million (ppm) and mustard
greens at 11 ppm. That notice included
a summary of the petition prepared by
ISK Biosciences Corporation, the
registrant. There were no comments
received in response to the notice of
filing. There was one comment received
in response to the final rule published
in the Federal Register of August 31,
2005 (70 FR 51604) (FRL-7731-6),
which is referenced in today’s rule. The
Agency’s response is set forth in Unit
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Section 408(b)(2)(A)@) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘““safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 of FFDCA
and a complete description of the risk
assessment process, see http://
www.epa.gov/fedrgstr/EPA-PEST/1997/
November/Day-26/p30948.htm.

III. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of and to make a
determination on aggregate exposure,
consistent with section 408(b)(2) of
FFDCA, for a tolerance for combined
residues of flonicamid [N-
(cyanomethyl)-4-(trifluoromethyl)-3-
pyridinecarboxamide] and its
metabolites TFNA [4-
trifluoromethylnicotinic acid], TFNA-
AM [4-trifluoromethylnicotinamide]
TFNG [N-(4-
trifluoromethylnicotinoyl)glycine] in or
on the raw agricultural commodities
brassica, head and stem, subgroup 5A at
1.5 ppm and mustard greens at 11 ppm.
EPA’s assessment of exposures and risks
associated with establishing the
tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the

sensitivities of major identifiable
subgroups of consumers, including
infants and children. Specific
information on the studies received and
the nature of the toxic effects caused by
flonicamid and its metabolites as well as
the no observed adverse effect level
(NOAEL) and the lowest observed
adverse effect level (LOAEL) from the
toxicity studies can be found at Unit
III.A. of the final rule published in the
Federal Register of August 31, 2005 (70
FR 51604) (FRL-7731-6).

B. Toxicological Endpoints

For hazards that have a threshold
below which there is no appreciable
risk, the dose at which no adverse
effects are observed (the NOAEL) from
the toxicology study identified as
appropriate for use in risk assessment is
used to estimate the toxicological level
of concern (LOC). However, the lowest
dose at which adverse effects of concern
are identified (the LOAEL) is sometimes
used for risk assessment if no NOAEL
was achieved in the toxicology study
selected. An uncertainty factor (UF) is
applied to reflect uncertainties inherent
in the extrapolation from laboratory
animal data to humans and in the
variations in sensitivity among members
of the human population as well as
other unknowns.

The linear default risk methodology
(Q*) is the primary method currently
used by the Agency to quantify non-
threshold hazards such as cancer. The
Q* approach assumes that any amount
of exposure will lead to some degree of
cancer risk, estimates risk in terms of
the probability of occurrence of
additional cancer cases.

A summary of the toxicological
endpoints for flonicamid used for
human risk assessment is discussed in
Unit IIL.B. of the final rule published in
the Federal Register of August 31, 2005
(70 FR 51604) (FRL-7731-6).

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. Tolerances have been
established (40 CFR 180.613) for the
combined residues of flonicamid [N-
(cyanomethyl)-4-(trifluoromethyl)-3-
pyridinecarboxamide] and its
metabolites TFNA [4-
trifluoromethylnicotinic acid], TFNA-
AM [4-trifluoromethylnicotinamide]
and TFNG [N-(4-
trifluoromethylnicotinoyl)glycine], in or
on a variety of raw agricultural
commodities. Risk assessments were
conducted by EPA to assess dietary
exposures from flonicamid and its
metabolites in food as follows:

i. Acute exposure. No acute dietary
exposure and risk assessment was

conducted as discussed in the final rule
published in the Federal Register of
August 31, 2005.

ii. Chronic exposure. The proposed
tolerances for head and stem brassica
and mustard greens were included in
the chronic dietary exposure assessment
for flonicamid residues on certain
commodities as set forth in the final rule
published in the Federal Register of
August 31, 2005. Tolerances for head
and stem brassica and mustard greens
were not established in that final rule
for the following reason: Acceptable
residue chemistry data for a commodity
is required before a tolerance may be
established; the review of residue
chemistry data for head and stem
brassica and mustard greens had not
been completed at that time. The
residue chemistry data review for head
and stem brassica and mustard greens is
now complete. There is no increment to
dietary exposure as it has already been
taken into account.

2. Dietary exposure from drinking
water. The dietaryexposure from
drinking water is discussed in the final
rule published in the Federal Register
of August 31, 2005.

3. From non-dietary exposure. As
discussed in the final rule published in
the Federal Register of August 31, 2005,
flonicamid is not registered for any uses
that are likely to result in non-dietary
exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of the FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
flonicamid and any other substances
and flonicamid does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
not assumed that flonicamid has a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see the policy statements
released by EPA’s Office of Pesticide
Programs concerning common
mechanism determinations and
procedures for cumulating effects from
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substances found to have a common
mechanism on EPA’s website at http://
www.epa.gov/pesticides/cumulative/.

D. Safety Factor for Infants and
Children

1. In general. Section 408 of FFDCA
provides that EPA shall apply an
additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines based on reliable data that a
different margin of safety will be safe for
infants and children. Margins of safety
are incorporated into EPA risk
assessments either directly through use
of a MOE analysis or through using
uncertainty (safety) factors in
calculating a dose level that poses no
appreciable risk to humans. In applying
this provision, EPA either retains the
default value of 10X when reliable data
do not support the choice of a different
factor, or, if reliable data are available,
EPA uses a different additional safety
factor value based on the use of
traditional uncertainty factors and/or
special FQPA safety factors, as
appropriate.

2. Prenatal and postnatal sensitivity.
As discussed in thefinal rule published
in the Federal Register of August 31,
2005, there is no evidence of prenatal or
postnatal sensitivity.

3. Conclusion. As discussed in the
final rule published in the Federal
Register of August 31, 2005, the FQPA
Safety Factor is reduced to 1X because:

i. There is a complete toxicity data
base.

ii. There is a lack of susceptibility
evidence in the developmental studies
and reproductive study (The effects seen
in offspring were mild and occurred
only in one species.

iii. The dietary food exposure
assessment utilizes proposed tolerance
level, or higher residues and 100% crop
treated information for all commodities.

iv. The dietary drinking water
assessment (Tier 1 estimates) utilizes
values generated by model and
associated modeling parameters which
are designed to provide conservative,
health protective, high-end estimates of
water concentrations.

E. Aggregate Risks and Determination of
Safety

1. Acute risk. No acute risk is
expected for reasons that are discussed
in the final rule published in the
Federal Register of August 31, 2005.

2. Chronic risk. The proposed
tolerances for head and stem brassica
and mustard greens were included in

the chronic dietary risk assessment for
flonicamid residues on certain
commodities as set forth in the final rule
published in the Federal Register of
August 31, 2005. Chronic risk does not
exceed levels of concern.

3. Short-term and intermediate-term
risk. Short-term and intermediate-term
risk assessment was not conducted
because residential exposure is not
expected from the use pattern and/or
appropriate toxicity endpoints were not
identified.

4. Determination of safety. EPA
concludes that there is a reasonable
certainty that no harm will result to the
general population, and to infants and
children from aggregate exposure to
flonicamid residues.

IV. Other Considerations

A. Analytical Enforcement Methodology

Adequate enforcement methodology
liquid chromatography/mass
spectrometry (LC/MS) is available to
enforce the tolerance expression. The
method may be requested from: Chief,
Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905; e-
mail address: residuemethods@epa.gov.

B. International Residue Limits

There are no Codex, Mexican or
Canadian Maximum residue limits
tolerances. Therefore, no compatibility
questions exist with respect to Codex.

C. Response to Comments

One comment was received from a
private citizen who opposes the
approval of any pesticide that leaves a
residue on food. The comment
contained no specific information
pertaining to flonicamid but was limited
to general claims such as EPA was
providing inadequate protection for
Americans. The Agency has received
the same comment from this commentor
on numerous previous occasions and
rejects it for the reasons previously
stated (70 FR 1349, 1354, January 7,
2005), (70 FR 37686, June 30, 2005), and
(69 FR 63096, 63098, (October 29, 2004).

V. Conclusion

Therefore, the tolerance is established
for combined residues of flonicamid [N-
(cyanomethyl)-4-(trifluoromethyl)-3-
pyridinecarboxamide] and its
metabolites TFNA [4-
trifluoromethylnicotinic acid], TFNA-
AM [4-trifluoromethylnicotinamide]
TFNG [N-(4-
trifluoromethylnicotinoyl)glycine] in or
on the raw agricultural commodities
brassica, head and stem, subgroup 5A at
1.5 ppm and mustard greens at 11 ppm.

VI. Objections and Hearing Requests

Under section 408(g) of FFDCA, as
amended by FQPA, any person may file
an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to FFDCA
by FQPA, EPA will continue to use
those procedures, with appropriate
adjustments, until the necessary
modifications can be made. The new
section 408(g) of FFDCA provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d) of FFDCA, as was
provided in the old sections 408 and
409 of FFDCA. However, the period for
filing objections is now 60 days, rather
than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
EPA-HQ-OPP-2004-0132 in the subject
line on the first page of your
submission. All requests must be in
writing, and must be mailed or
delivered to the Hearing Clerk on or
before May 30, 2006.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issue(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900L),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,



Federal Register/Vol. 71, No. 60/ Wednesday, March 29, 2006 /Rules and Regulations

15607

DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Suite 350, 1099 14t» St., NW.,
Washington, DC 20005. The Office of
the Hearing Clerk is open from 8 a.m.

to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 564—6255.

2. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VL.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in ADDRESSES. Mail your
copies, identified by docket ID number
EPA-HQ-OPP-2004-0132, to: Public
Information and Records Integrity
Branch, Information Technology and
Resources Management Division
(7502C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. In person or by courier,
bring a copy to the location of the PIRIB
described in ADDRESSES. Please use an
ASCII file format and avoid the use of
special characters and any form of
encryption. Copies of electronic
objections and hearing requests will also
be accepted on disks in WordPerfect
6.1/8.0 or ASCII file format. Do not
include any CBI in your electronic copy.
You may also submit an electronic copy
of your request at many Federal
Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VIL. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to

Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” ‘Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of

power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any “tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have ““substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VIII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: March 20, 2006.

Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR chapter I is
amended as follows:
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PART 180—AMENDED

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.613 is amended by
alphabetically adding commodities to
the table in paragraph (a)(1) to read as
follows:

§180.613 Flonicamid; tolerances for
residues.

(a) General. (1) * * *

: Parts per
Commodity million
Brassica, head and stem, sub-
group 5A .. 15
Mustard greens ..........cccccoeeenene 11
* * * * *

[FR Doc. 06—2977 Filed 3—28-06; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2005-0105; FRL-7761-3]
Fenpropimorph; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for residues of fenpropimorph
in or on bananas. BASF Corporation
Agricultural Products requested this
tolerance under the Federal Food, Drug,
and Cosmetic Act (FFDCA), as amended
by the Food Quality Protection Act
(FQPA) of 1996.

DATES: This regulation is effective
March 29, 2006. Objections and requests
for hearings must be received on or
before May 30, 2006.

ADDRESSES: To submit a written
objection or hearing request follow the
detailed instructions as provided in
Unit VI. of the SUPPLEMENTARY
INFORMATION. EPA has established a
docket for this action under Docket
identification (ID) number EPA-HQ-
OPP-2005-0105. All documents in the
docket are listed in the EDOCKET index
at http://www.epa.gov/edocket.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly

available only in hard copy form.
Publicly available docket materials are
available either electronically in
EDOCKET or in hard copy at the Public
Information and Records Integrity
Branch (PIRIB), Rm. 119, Crystal Mall
#2,1801 S. Bell St., Arlington, VA. This
docket facility is open from 8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays. The docket
telephone number is (703) 305-5805.
FOR FURTHER INFORMATION CONTACT:
Lana Coppolino, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305—-0086; e-mail address:
coppolino.lana@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS 111), e.g.,
agricultural workers; greenhouse,
nursery, and floriculture workers;
farmers.

e Animal production (NAICS 112),
e.g., cattle ranchers and farmers, dairy
cattle farmers, livestock farmers.

¢ Food manufacturing (NAICS 311),
e.g., agricultural workers; farmers;
greenhouse, nursery, and floriculture
workers; ranchers; pesticide applicators.

o Pesticide manufacturing (NAICS
32532), e.g., agricultural workers;
commercial applicators; farmers;
greenhouse, nursery, and floriculture
workers; residential users.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using EDOCKET (http://
www.epa.gov/edocket/), you may access
this Federal Register document
electronically through the EPA Internet

under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available at E-CFR
Beta Site Two at http://
www.gpoaccess.gov/ecfr/. To access the
OPPTS Harmonized Guidelines
referenced in this document, go directly
to the guidelines at http://www.epa.gpo/
opptsfrs/home/guidelin.htm/.

II. Background and Statutory Findings

In the Federal Register of June 22,
2005 (70 FR 36155)(FRL-7710-1), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 7E4874) by BASF
Corporation Agricultural Products, 26
Davis Drive, P.O. Box 13528; Research
Triangle Park, NC 27709. The petition
requested that 40 CFR 180.616 be
amended by establishing a tolerance for
residues of the fungicide
fenpropimorph, (+)-cis-4-(3-((4-tert-
butylphenyl))-2-methylpropyl)-2,6-
dimethylmorpholine, in or on bananas
at 1.5 parts per million (ppm). This
petition was previously published in the
Federal Register on December 7, 1998,
identified by the docket control number
PF-848. That notice included a
summary of the petition prepared by
BASF Corporation Agricultural
Products, the registrant. There were no
comments received in response to the
notice of filing.

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘“‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 of the
FFDCA and a complete description of
the risk assessment process, see http://
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www.epa.gov/fedrgstr/EPA-PEST/1997/
November/Day-26/p30948.htm.

III. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of and to make a
determination on aggregate exposure,
consistent with section 408(b)(2) of
FFDCA, for a tolerance for residues of
fenpropimorph on bananas at 2.0 ppm.
EPA’s assessment of exposures and risks
associated with establishing the
tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information

concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Specific
information on the studies received and
the nature of the toxic effects caused by
fenpropimorph as well as the no-
observed-adverse-effect-level (NOAEL)
and the lowest-observed-adverse-effect-
level (LOAEL) from the toxicity studies
can be found at http://www.epa.gov/
opprd001/factsheets/.

B. Toxicological Endpoints

For hazards that have a threshold
below which there is no appreciable
risk, the dose at which no adverse
effects are observed (the NOAEL) from
the toxicology study identified as
appropriate for use in risk assessment is
used to estimate the toxicological level
of concern (LOC). However, the lowest
dose at which adverse effects of concern
are identified (the LOAEL) is sometimes
used for risk assessment if no NOAEL

was achieved in the toxicology study
selected. An uncertainty factor (UF) is
applied to reflect uncertainties inherent
in the extrapolation from laboratory
animal data to humans and in the
variations in sensitivity among members
of the human population as well as
other unknowns.

The linear default risk methodology
(Q*) is the primary method currently
used by the Agency to quantify non-
threshold hazards such as cancer. The
Q* approach assumes that any amount
of exposure will lead to some degree of
cancer risk, estimates risk in terms of
the probability of occurrence of
additional cancer cases. More
information can be found on the general
principles EPA uses in risk
characterization at http://www.epa.gov/
oppfead1/trac/science.

A summary of the toxicological
endpoints for fenpropimorph used for
human risk assessment is shown in the
following Table 1:

TABLE 1.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR FENPROPIMORPH FOR USE IN HUMAN RISK

ASSESSMENT

Exposure/Scenario

Dose Used in Risk Assessment,
Interspecies and Intraspecies and
any Traditional UF

Special FQPA SF and Level of Con-
cern for Risk Assessment

Study and Toxicological Effects

Acute dietary (females

13-49 years of age) | UF = 100X

NOAEL = 15 mg/kg/day

Acute RfD = 0.15 mg/kg/day

Special FQPA SF = 1X

= 0.15 mg/kg/day

aPAD = acute RfD/Special FQPA SF

Rabbit developmental study
LOAEL = 30 mg/kg/day based on
cleft palate

Chronic dietary (all

populations) UF = 100X

NOAEL = 3.2 mg/kg/day

Chronic RfD = 0.032 mg/kg/day

Special FQPA SF = 1X

SF = 0.032 mg/kg/day

cPAD = chronic RfD/Special FQPA

One year dog and chronic/carcino-
genicity rat studies

LOAEL = 9-11 mg/kg/day based on
liver histopathology

Cancer (oral, dermal,
inhalation)

Classification: “Not likely to be carcinogenic to humans.” No increased incidences in tumors in a chronic/carcino-

genicity rat study or a carcinogenicity mouse study.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. This final rule establishes the
first tolerance for residues of
fenpropimorph. There are no registered
uses in the United States, therefore, the
only expected exposure is from
imported foods. Risk assessments were
conducted by EPA to assess dietary
exposures from fenpropimorph in food
as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

The Dietary Exposure Evaluation
Model (DEEMT™™-FDIC) Version 2.03
analysis evaluated the individual food
consumption as reported by
respondents in the U.S Department of

Agriculture (USDA), 1994-1996, and
1998 Nationwide Continuing Surveys of
Food Intake by Individuals (CSFII) and
accumulated exposure to the chemical
for each commodity. The following
assumptions were made for the acute
exposure assessments: The DEEMT™-
FCID assessment was based on
tolerance-level residues in banana
commodities, a processing factor of 3.9
for dried banana commodities, and
100% crop treated (CT) assumptions.
An acute dietary dose and an endpoint
attributable to a single dose were
identified for only one population
subgroup, females ages 13 through 49.
An appropriate endpoint attributable to
a single exposure was not identified for
the general population.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the DEEM software with the
FCID, Version 2.03, which incorporates

food consumption data as reported by
respondents in the USDA 1994-1996,
and 1998 Nationwide CSFII, and
accumulated exposure to the chemical
for each commodity. The following
assumptions were made for the chronic
exposure assessments: The DEEM-FCID
assessment was based on tolerance-level
residues in banana commodities, a
processing factor of 3.9 for dried banana
commodities, and 100% CT
assumptions.

iii. Cancer. The Agency classified
fenpropimorph as “not likely to be
carcinogenic to humans.” There were no
increased incidences of benign or
malignant tumors in either a rat
chronic/carcinogenicity or a mouse
carcinogenicity study. Therefore, a
quantitative cancer exposure assessment
was unnecessary.

2. Dietary exposure from drinking
water. There is no expectation that
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fenpropimorph residues would occur in
surface water or ground water sources of
drinking water. Fenpropimorph is
proposed for use only on imported
bananas, the sole anticipated exposure
route for the U.S population is via
dietary (food) exposure. There are no
registered uses of fenpropimorph in the
United States.

3. From non-dietary exposure. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).
Fenpropimorph is not registered for use
on any sites that would result in
residential exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of the FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
fenpropimorph and any other
substances and fenpropimorph does not
appear to produce a toxic metabolite
produced by other substances. For the
purposes of this tolerance action,
therefore, EPA has not assumed that
fenpropimorph has a common
mechanism of toxicity with other
substances. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see the policy statements released by
EPA’s Office of Pesticide Programs
concerning common mechanism
determinations and procedures for
cumulating effects from substances
found to have a common mechanism on
EPA’s website at http://www.epa.gov/
pesticides/cumulative/.

D. Safety Factor for Infants and
Children

1. In general. Section 408 of FFDCA
provides that EPA shall apply an
additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines based on reliable data that a
different margin of safety will be safe for

infants and children. Margins of safety
are incorporated into EPA risk
assessments either directly through use
of a margin of exposure analysis or
through using uncertainty (safety)
factors in calculating a dose level that
poses no appreciable risk to humans. In
applying this provision, EPA either
retains the default value of 10X when
reliable data do not support the choice
of a different factor, or, if reliable data
are available, EPA uses a different
additional safety factor value based on
the use of traditional UFs and/or special
FQPA safety factors, as appropriate.

2. Prenatal and postnatal sensitivity.
Although there is evidence for increased
qualitative susceptibility in the
developmental rat and rabbit studies,
the Agency concluded that there is a
low degree of concern (and no residual
uncertainty) because:

i. The increased susceptibility was
seen at the LOAELSs of 160 milligrams/
kilogram/day (mg/kg/day) in the rat
study and at 30 mg/kg/day in the rabbit
study (NOAELs were 40 and 15 mg/kg/
day for the rat and rabbit studies,
respectively);

ii. Cleft palate was not reported in a
second rabbit developmental study with
doses up to 36 mg/kg/day;

iii. No mention was made of cleft
palate in another developmental rat
study at doses up to 160 mg/kg/day
(however, there were no visceral or
skeletal examinations of fetuses/pups);

iv. At doses up to 2.79 mg/kg/day in
a 2-generation reproduction study in
rats, cleft palate was not reported;

v. Developmental effects were
observed only in the presence of
maternal toxicity; and

vi. The doses selected for acute and
chronic dietary exposure and risk
assessment were considerably lower
than the doses at which developmental
effects were observed.

3. Conclusion. Based on the review of
the toxicology database, the Agency
recommends that the Special FQPA
Safety Factor (10X) be removed
(reduced to 1X). This recommendation
is applicable to all population
subgroups for all exposure routes and
durations, and is based on the following
factors:

i. There is a complete toxicity data
base.

ii.There is a low degree of concern for
the qualitative susceptibility in
developmental rat and rabbit studies,
because the fetal effects were observed
only in the presence of maternal
toxicity.

iii. There is no concern for prenatal/
postnatal toxicity since no off-spring
toxicity was seen in the 2 generation
reproduction study.

iv. The endpoints of concern are
addressed in this risk assessment.

v. The dietary exposure assessment
assumed tolerance level residues and
100% CT.

E. Aggregate Risks and Determination of
Safety

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food to fenpropimorph
will occupy 2.6% of the acute
population adjusted dose (aPAD) for
females ages 13 through 49. An
appropriate endpoint attributable to a
single exposure was not identified for
the general population nor any of the
other population subgroup. Aggregate
risk is limited to dietary exposure (food
only). EPA does not expect the aggregate
exposure to exceed 100% of the aPAD.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that exposure to fenpropimorph from
food will utilize 2.2% of the cPAD for
the U.S. population, 9.1% of the cPAD
for all infants <1 year, and 11% of the
cPAD for children 1-2 years, the
population subgroup having the higest
exposure.Aggregate risk is limited to
dietary exposure (food only). EPA does
not expect the aggregate exposure to
exceed 100% of the cPAD.

3. Short-term risk. Short-term
aggregate exposure takes into account
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Fenpropimorph is not registered for
use on any sites that would result in
residential exposure, and there is no
expectation that fenpropimorph
residues would occur via drinking water
consumption. Therefore, the aggregate
risk is the sum of the risk from food
only, which does not exceed the
Agency'’s level of concern.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account residential exposure
plus chronic exposure to food and water
(considered to be a background
exposure level).

Fenpropimorph is not registered for
use on any sites that would result in
residential exposure, and there is no
expectation that fenpropimorph
residues would occur via drinking water
consumption. Therefore, the aggregate
risk is the sum of the risk from food
only, which does not exceed the
Agency’s level of concern.

5. Aggregate cancer risk for U.S.
population. Fenpropimorph has not
been shown to be carcinogenic.
Therefore, fenpropimorph is not
expected to pose a cancer risk.
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6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, and to infants and children
from aggregate exposure to
fenpropimorph residues.

IV. Other Considerations

A. Analytical Enforcement Methodology

The proposed method is adequate for
collecting data on residues in bananas.
Adequate method validation data were
submitted. The method has been
adequately radiovalidated, and has
undergone a marginally successful
independent laboratory validation (ILV)
trial. The petitioner has been requested
to submit acceptable recovery data from
bananas using other suggested methods.

The method, gas chromatography
with nitrogen-phosphorous detection
(GC/NPD), is available to enforce the
tolerance expression. The method may
be requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305—-2905; e-mail address:
residuemethods@epa.gov.

B. International Residue Limits

There are no established Mexican or
Canadian maximum residue limits
(MRLs) for fenpropimorph residues.
There are Codex MRLs established for
fenpropimorph residues in various
commodities, including an MRL of 2
mg/kg in bananas.

V. Conclusion

Therefore, the tolerance is established
for residues of fenpropimorph, [rel-
(2R,6S)-4-[3-[4-(1,1-
dimethylethyl)phenyl]-2-methylpropyl]-
2,6-dimethylmorpholine], in or on
banana at 2.0 ppm with no U.S.
registration.

VI. Objections and Hearing Requests

Under section 408(g) of FFDCA, as
amended by FQPA, any person may file
an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to FFDCA
by FQPA, EPA will continue to use
those procedures, with appropriate
adjustments, until the necessary
modifications can be made. The new
section 408(g) of FFDCA provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a

tolerance issued by EPA under new
section 408(d) of FFDCA, as was
provided in the old sections 408 and
409 of FFDCA. However, the period for
filing objections is now 60 days, rather
than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
EPA-HQ-OPP-2005-0105 in the subject
line on the first page of your
submission. All requests must be in
writing, and must be mailed or
delivered to the Hearing Clerk on or
before March 30, 2006.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issue(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

2. Mail your written request to: Office
of the Hearing Clerk (1900L),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Suite 350, 1099 14th St., NW.,
Washington, DC 20005. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 564—6255.

3. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VI.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in ADDRESSES. Mail your
copies, identified by docket ID number
EPA-HQ-OPP-2005-0105, to: Public
Information and Records Integrity
Branch, Information Technology and
Resource Management Division (7502C),

Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. In person or by courier,
bring a copy to the location of the PIRIB
described in ADDRESSES. You may also
send an electronic copy of your request
via e-mail to: opp-docket@epa.gov.
Please use an ASCII file format and
avoid the use of special characters and
any form of encryption. Copies of
electronic objections and hearing
requests will also be accepted on disks
in WordPerfect 6.1/8.0 or ASCII file
format. Do not include any CBI in your
electronic copy. You may also submit an
electronic copy of your request at many
Federal Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VII. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
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1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—-113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule

directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any ““tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.”*‘Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VIII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides

that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: March 20, 2006.
James Jones,
Director, Office of Pesticide Programs.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.616 is added to read as
follows:

§180.616 Fenpropimorph; tolerances for
residues.

Tolerances are established for the
residues of the fungicide fenpropimorph
(rel-(2R,68)-4-[3-[4-(1,1-
dimethylethyl)phenyl]-2-methylpropyl]-
2,6-dimethylmorpholine) in or on the
following commodity:

Commodity

Parts per million

Banana*

2.0

*No U.S. registration as of February 10, 2006.

(b) Section 18 emergency exemptions.
[Reserved]

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues.
[Reserved]
[FR Doc. 06—3029 Filed 3—28-06; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2004-0328; FRL-7769-6]
Fenhexamid; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for residues of fenhexamid in
or on ginseng and pear. The
Interregional Research Project 4 (IR-4),
Center for Minor Crop Pest Management

requested this tolerance under the
Federal Food, Drug, and Cosmetic Act
(FFDCA), as amended by the Food
Quality Protection Act of 1996 (FQPA).

DATES: This regulation is effective
March 29, 2006. Objections and requests
for hearings must be received on or
before May 30, 2006.

ADDRESSES: To submit a written
objection or hearing request follow the
detailed instructions as provided in
Unit VI. of the SUPPLEMENTARY
INFORMATION. EPA has established a
docket for this action under Docket
identification (ID) number EPA-HQ-
OPP-2004-0328. All documents in the
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docket are listed on the
www.regulations.gov web site.
(EDOCKET, EPA’s electronic public
docket and comment system was
replaced on November 25, 2005, by an
enhanced Federal-wide electronic
docket management and comment
system located at http://
www.regulations.gov/. Follow the on-
line instructions.) Although listed in the
index, some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in
EDOCKET or in hard copy at the Public
Information and Records Integrity
Branch (PIRIB), Rm. 119, Crystal Mall
#2, 1801 S. Bell St., Arlington, VA. This
docket facility is open from 8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays. The docket
telephone number is (703) 305—-5805.
FOR FURTHER INFORMATION CONTACT:
Maria I. Rodriguez, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001; telephone
number: (703) 305—-6710; e-mail
address:rodriguez.maria@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS 111), e.g.,
agricultural workers; greenhouse,
nursery, and floriculture workers;
farmers.

¢ Animal production (NAICS 112),
e.g., cattle ranchers and farmers, dairy
cattle farmers, livestock farmers.

¢ Food manufacturing (NAICS 311),
e.g., agricultural workers; farmers;
greenhouse, nursery, and floriculture
workers; ranchers; pesticide applicators.

e Pesticide manufacturing (NAICS
32532), e.g., agricultural workers;
commercial applicators; farmers;
greenhouse, nursery, and floriculture
workers; residential users.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System

(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed underFOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using EDOCKET (http://
www.epa.gov/edocket/), you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available on E-CFR
Beta Site Two at http://
www.gpoaccess.gov/ecfr/.

II. Background and Statutory Findings

In the Federal Register of August 27,
2004 (69 FR 52684) (FRL-7675-2), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 3E6799) by The
Interregional Research Project 4 (IR-4),
Center for Minor Crop Pest
Management, 681 U.S. Highway #1
South, North Brunswick, NJ 08902—
3390. The petition requested that 40
CFR 180.553 be amended by
establishing a tolerance for residues of
the fungicide fenhexamid, in or on
apple, wet pomace at 25 parts per
million (ppm) and fruit, pome, group 11
at 10 ppm. That notice included a
summary of the petition prepared by IR-
4, the registrant. Comments were
received from one individual in New
Jersey opposing and objecting the
establishment of tolerances for residues
of fenhexamid. The individual criticized
IR-4’s involvement in the pesticide
registration as well as EPA’s way of
conducting pesticide registration. EPA’s
response to the public comments
received is in Unit IV. of this document.
It should be noted that the petition for
apple, wet pomace will be addressed at
a later time in another ruling.

In the Federal Register of November
30, 2005 (70 FR 71838)(FRL-7735-7),
EPA issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 4E6859 and PP
4E6860) by The Interregional Research
Project 4 (IR-4), Center for Minor Crop
Pest Management, 681 U.S. Highway #1
South, North Brunswick, NJ 08902—
3390. The petition requested that 40
CFR 180.553 be amended by
establishing a tolerance for residues of
the fungicide fenhexamid, in or on

cilantro (as part of crop subgroup 4A) at
30 ppm, ginseng at 0.3 ppm, non-bell
pepper at 0.02 ppm, and pomegranate at
3.0 ppm. That notice included a
summary of the petition prepared by IR-
4, the registrant. It should be noted that
the petition for cilantro, non-bell
pepper, and pomegranate will be
addressed at a later time in another
ruling.

Currently, there is an expired time-
limited tolerance for fenhexamid in or
on pears that is still listed in the CFR.
As part of this final rule, EPA is taking
the ministerial action of removing that
expired tolerance.

Section 408(b)(2)(A)@) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 of the
FFDCA and a complete description of
the risk assessment process, see http://
www.epa.gov/fedrgstr/EPA-PEST/1997/
November/Day-26/p30948.htm.

III. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of and to make a
determination on aggregate exposure,
consistent with section 408(b)(2) of
FFDCA, for a tolerance for residues of
fenhexamid in/on ginseng at 0.3 ppm
and pear at 10 ppm. EPA’s assessment
of exposures and risks associated with
establishing the tolerance follows.
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A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Specific
information on the studies received and
the nature of the toxic effects caused by
fenhexamid as well as the no observed
adverse effect level (NOAEL) and the
lowest observed adverse effect level
(LOAEL) from the toxicity studies can
be found in the Federal Register of
April 13, 2000 (65 FR 19842) (FRL—
6553-7).

B. Toxicological Endpoints

For hazards that have a threshold
below which there is no appreciable
risk, the dose at which no adverse
effects are observed (the NOAEL) from
the toxicology study identified as
appropriate for use in risk assessment is
used to estimate the toxicological level
of concern (LOC). However, the lowest
dose at which adverse effects of concern
are identified (the LOAEL) is sometimes
used for risk assessment if no NOAEL
was achieved in the toxicology study
selected. An uncertainty factor (UF) is
applied to reflect uncertainties inherent
in the extrapolation from laboratory
animal data to humans and in the
variations in sensitivity among members
of the human population as well as
other unknowns.

The linear default risk methodology
(Q*) is the primary method currently
used by the Agency to quantify non-
threshold hazards such as cancer. The
Q* approach assumes that any amount
of exposure will lead to some degree of
cancer risk, estimates risk in terms of
the probability of occurrence of
additional cancer cases.

A summary of the toxicological
endpoints for fenhexamid used for
human risk assessment is discussed in
Unit IILB. of the final rule published in
theFederal Register of September 26,
2003 (68 FR 55513) (FRL-7326-7).

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. Tolerances have been
established (40 CFR 180.553) for the
residues of fenhexamid, in or on a
variety of raw agricultural commodities.
There are existing permanent tolerances
(40 CFR 180.553(a)) for fenhexamid in/
on almond, hull (2.0 ppm), almond
(0.02 ppm), bushberry subgroup 13B
(5.0 ppm), caneberry subgroup 13A

(20.0 ppm), cucumber (2.0 ppm), fruit,
stone, group 12, except plum, prune,
fresh, postharvest (10.0 ppm), grape (4.0
ppm), grape, raisin (6.0 ppm), juneberry
(5.0 ppm), kiwifruit, postharvest (15.0
ppm), leafy greens, subgroups 4A,
except spinach (30.0), lingonberry (5.0
ppm), pistachio (0.02 ppm), plum,
prune, dried (2.5 ppm), plum, prune,
fresh (1.5 ppm), salal (5.0 ppm),
strawberry (3.0 ppm), vegetable,
fruiting, group 8, except nonbell pepper
(2.0 ppm). Risk assessments were
conducted by EPA to assess dietary
exposures from fenhexamid in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a one-day or
single exposure.

No such effects were identified in the
toxicological studies for fenhexamid;
therefore, a quantitative acute dietary
exposure assessment is unnecessary.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the Dietary Exposure
Evaluation Model software with the
Food Commodity Intake Database
(DEEM-FCID™), which incorporates
food consumption data as reported by
respondents in the USDA 1994-1996
and 1998 Nationwide Continuing
Surveys of Food Intake by Individuals
(CSFII), and accumulated exposure to
the chemical for each commodity. The
following assumptions were made for
the chronic exposure assessments:
Tolerance level residues, 100% crop
treated (CT) and incorporating estimated
exposure concentrations (EECs). Default
processing factors were used for all
commodities. This represents an
unrefined conservative approach for
quantifying risk. For chronic dietary
risk, HED’s level of concern is >100%
chronic population adjusted dose
(cPAD).

iii. Cancer. EPA has classified
fenhexamid as a “not likely” human
carcinogen based on the lack of
evidence of carcinogenicity in male and
female rats as well as in male and
female mice and on the lack of
genotoxicity in an acceptable battery of
mutagenicity studies. Therefore, a
quantitative cancer dietary exposure
assessment was not performed.

2. Dietary exposure from drinking
water. The Agency lacks sufficient
monitoring exposure data to complete a
comprehensive dietary exposure
analysis and risk assessment for
fenhexamid in drinking water. Because
the Agency does not have
comprehensive monitoring data,

drinking water concentration estimates
are made by reliance on simulation or
modeling taking into account data on
the physical characteristics of
fenhexamid.

Based on the FQPA Index Reservoir
Screening Tool (FIRST), or the Pesticide
Root Zone Model/Exposure Analysis
Modeling System (PRZM/EXAMS), and
Screening Concentrations in
Groundwater (SCI-GROW) models, the
EECs of fenhexamid for acute exposures
are estimated to be 29 parts per billion
(ppb) for surface water and 0.0007 ppb
for ground water. The EECs for chronic
exposures are estimated to be 1.14 ppb
for surface water and 0.0007 ppb for
ground water.

3. From non-dietary exposure. The
term ‘“‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Fenhexamid is not registered for use
on any sites that would result in
residential exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of the FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
fenhexamid and any other substances
and fenhexamid does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
not assumed that fenhexamid has a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see the policy statements
released by EPA’s Office of Pesticide
Programs concerning common
mechanism determinations and
procedures for cumulating effects from
substances found to have a common
mechanism on EPA’s website athttp://
www.epa.gov/pesticides/cumulative/.

D. Safety Factor for Infants and
Children

1. In general. Section 408 of FFDCA
provides that EPA shall apply an
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additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines based on reliable data that a
different margin of safety will be safe for
infants and children. Margins of safety
are incorporated into EPA risk
assessments either directly through use
of a MOE analysis or through using
uncertainty (safety) factors in
calculating a dose level that poses no
appreciable risk to humans. In applying
this provision, EPA either retains the
default value of 10X when reliable data
do not support the choice of a different
factor, or, if reliable data are available,
EPA uses a different additional safety
factor value based on the use of
traditional uncertainty factors and/or
special FQPA safety factors, as
appropriate.

2. Prenatal and postnatal sensitivity.
Fenhexamid is not acutely toxic,

neurotoxic, carcinogenic or mutagenic
and is not a developmental or
reproductive toxicant. There is low
concern for prenatal and/or postnatal
toxicity resulting from exposure to
fenhexamid. (See Federal Register of
September 26, 2003 (68 FR 55513)
(FRL-7326-7). In addition, there are no
concerns for developmental
neurotoxicity resulting from exposure to
fenhexamid.

3. Conclusion. Because there is a
complete toxicity data base for
fenhexamid, and exposure data are
complete or are estimated based on data
that reasonably accounts for potential
exposures, and there is low concern for
prenatal or postnatal toxicity, the
additional 10X safety factor has been
removed. (See September 26, 2003).

E. Aggregate Risks and Determination of
Safety

1. Acute risk. An acute risk
assessment was not performed. No
toxicological endpoint attributable to a

single (acute) dietary exposure was
identified. Therefore, acute risk from
exposure to fenhexamid is not expected.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that exposure to fenhexamid from food
will utilize 10% of the cPAD for the
U.S. population, 0.55% of the cPAD for
all infants < 1 year old, and 68% of the
cPAD for children 1-2 years old. There
are no residential uses for fenhexamid
that result in chronic residential
exposure to fenhexamid. There is
potential for chronic dietary exposure to
fenhexamid in drinking water. After
calculating DWLOCs and comparing
them to the EECs for surface and ground
water, EPA does not expect the
aggregate exposure to exceed 100% of
the cPAD, as shown in the following
Table.

AGGREGATE RISK ASSESSMENT FOR CHRONIC (NON-CANCER) EXPOSURE TO FENHEXAMID

o Surface Ground/ Chronic/
Population/Subgroup CIT(G%/arr;/g/ /‘(’{:C;Aa?/ Water EEC/ | Water EEC/ DWLOC
(ppb) (ppb) (ppb)
U.S. population 0.17 10 1.14 0.0007 5,328
All Infants (<1 year old) 0.17 55 1.14 0.0007 839
Children (1-2 years) 0.17 68 1.14 0.0007 547

3. Short-term risk. Short-term
aggregate exposure takes into account
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Fenhexamid is not registered for use
on any sites that would result in
residential exposure. Therefore, the
aggregate risk is the sum of the risk from
food and water, which do not exceed
the Agency’s level of concern.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account residential exposure
plus chronic exposure to food and water
(considered to be a background
exposure level).

Fenhexamid is not registered for use
on any sites that would result in
residential exposure. Therefore, the
aggregate risk is the sum of the risk from
food and water, which do not exceed
the Agency’s level of concern.

5. Aggregate cancer risk for U.S.
population. The Agency has classified
fenhexamid as a “not likely” human
carcinogen based on lack of evidence of
carcinogenicity in male and female rats
as well as in male and female mice, and
on the lack of genotoxicity in an

acceptable battery of mutagenicity
studies. Therefore, fenhexamid is not
expected to pose a cancer risk.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, and to infants and children
from aggregate exposure to fenhexamid
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(LC with MS detection or HPLC/ECD) is
available to enforce the tolerance
expression. The method may be
requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305—2905; e-mail address:
residuemethods@epa.gov.

B. International Residue Limits

There is a Canadian maximum
residue level (MRL) of 0.3 ppm for
fenhexamid in/on ginseng. There are no
Mexican, or Codex MRL’s. As such,

there are no issues regarding
international harmonizaton.

C. Response to Public Comments
Received Regarding Notice of Filing

Comments were received from one
individual in New Jersey opposing and
objecting the establishment of tolerances
for residues of fenhexamid. The
individual criticized IR-4’s involvement
in the pesticide registration as well as
EPA’s way of conducting pesticide
registration. The comments were in
response to the notice of filing
published in the Federal Register of
August 27, 2004.

One comment indicated that IR-4 and
Rutgers University are profiteering by
registering pesticides. The Interregional
Research Project Number 4 (IR-4)
Program was created by Congress in
1963 in order to assist minor crop
growers in the process of obtaining
pesticide registrations. IR-4 National
Coordinating Headquarters is located at
Rutgers University in NJ and receives
the majority (90%) of its funding from
the U.S. Department of Agriculture
(USDA). 1t is the only publicly funded
program that conducts research and
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submits petitions for tolerances. IR-4
operates in collaboration with USDA,
the Land Grant University System, the
agrochemical industry, commodity
associations, and the EPA. IR-4
identifies needs, prioritizes accordingly,
and conducts research. The majority
(over 80%) of IR-4’s research is
conducted on reduced-risk chemicals.
Under the Pesticide Registration
Improvement Act (PRIA), IR-4 works in
cooperation with the registrant to
request a waiver for the registration
services. The waiver may be granted if
the application is solely associated by
simultaneous submission with a
tolerance petition in connection with
IR-4 and if it is in the public interest.
This fee waiver serves as an incentive to
pursue registration of minor uses
supported by the IR-4 Program. In
addition to the work done in pesticide
registration, IR-4 develops risk
mitigation measures for existing
registered products. Therefore, IR-4 and
Rutgers University are not profiteering
from registering pesticides.

An additional comment indicated that
during animal testing, rabbits are
abused, tortured, and fed toxic
chemicals. The EPA Test Guidelines
recommend rabbits as test animals in
acute eye irritation studies as well as in
longer term studies such as
developmental toxicity and
reproduction studies. Results obtained
from studies conducted with animals (in
general) are relevant to humans because
cells and molecules of humans can be
very similar to those of animals.
Therefore, if a pesticide causes toxicity
in animals, it is likely to do so in
humans as well. The EPA supports the
use of the least possible number of
animals in the pertinent studies. In
addition, it should be noted that
currently there are no in vitro studies
that can address the concerns these
studies satisfy. The EPA is working with
the Interagency Coordinating Committee
on the Validation of Alternative
Methods (ICCVAM) to investigate in
vitro methods to determine the
toxicological concerns associated with
the use of pesticides.

V. Conclusion

Therefore, the tolerances are
established for residues of fenhexamid
in or on ginseng at 0.3 ppm and pear at
10 ppm.

VI. Objections and Hearing Requests

Under section 408(g) of FFDCA, as
amended by FQPA, any person may file
an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the

submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to FFDCA
by FQPA, EPA will continue to use
those procedures, with appropriate
adjustments, until the necessary
modifications can be made. The new
section 408(g) of FFDCA provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d) of FFDCA, as was
provided in the old sections 408 and
409 of FFDCA. However, the period for
filing objections is now 60 days, rather
than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
EPA-HQ-0OPP-2004-0328 in the subject
line on the first page of your
submission. All requests must be in
writing, and must be mailed or
delivered to the Hearing Clerk on or
before March 30, 2006.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issue(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900L),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Suite 350, 1099 14th St., NW.,
Washington, DC 20005. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone

number for the Office of the Hearing
Clerk is (202) 564—6255.

2. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VL.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in ADDRESSES. Mail your
copies, identified by docket ID number
EPA-HQ-OPP-2004-0328, to: Public
Information and Records Integrity
Branch, Information Technology and
Resources Management Division
(7502C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. In person or by courier,
bring a copy to the location of the PIRIB
described in ADDRESSES. Please use an
ASCII file format and avoid the use of
special characters and any form of
encryption. Copies of electronic
objections and hearing requests will also
be accepted on disks in WordPerfect
6.1/8.0 or ASCII file format. Do not
include any CBI in your electronic copy.
You may also submit an electronic copy
of your request at many Federal
Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VII. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
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Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘“meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any “tribal implications”
as described in Executive Order 13175,

entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive order to include regulations
that have ‘“substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VIII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in theFederal Register. This final
rule is not a ““‘major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and
recordkeepingrequirements.

Dated: March 20, 2006.

Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR chapterIis
amended as follows:

PART 180—AMENDED

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.553(a) is amended by
alphabetically adding entries for the
commodities “ginseng’” and ‘“‘pear” to
the table in paragraph (a); removing the
text in paragraph (b); and reserving
paragraph (b) with the paragraph
heading to read as follows:

§180.553 Fenhexamid; tolerances for
residues.

(a) * * *

Commodity Parts per million
GiNSENg veeviveiieeiceee 0.3
Pear ....cocoviiiiiiii 10

(b) Section 18 emergency exemptions.

[Reserved]

[FR Doc. 06—2975 Filed 3—-28-06; 8:45 am]
BILLING CODE 6560-50-S

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 0 and 1

Nomenclature Changes to the Code of
Federal Regulations

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document makes several
nomenclature changes throughout the
Commission’s title of the Code of
Federal Regulations. This action is
necessary in order to update several
addresses and office designations.

DATES: Effective March 29, 2006.

FOR FURTHER INFORMATION CONTACT:
Alethea Small, Office of the Secretary,
(202) 418-0310.

SUPPLEMENTARY INFORMATION: This
amendment is made pursuant to
§0.231(b) of the Commission’s rules, 47
CFR 0.231. Because the rule
amendments adopted here are a matter
of agency practice and procedure,
compliance with the notice and
comment and effective date provisions
of the Administrative Procedure Act is
not required.?

List of Subjects
47 CFR Part 0
Reporting and recordkeeping

requirements.

15 U.S.C. 553(b)(A); (d).
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47 CFR Part 1

Administrative practice and
procedure, Reporting and recordkeeping
requirements.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rules Changes

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends parts 0 and 1 of
title 47 of the Code of Federal
Regulations as follows:

PART 0—COMMISSION
ORGANIZATION

m 1. The authority citation for part 0
continues to read as follows:

Authority: Secs. 5, 48 Stat. 1068, as
amended; 47 U.S.C. 155.

m 2. Section 0.251 is amended by
revising paragraph (e) to read as follows:

§0.251 Authority delegated.

(e) The official record of all actions
taken by the General Counsel pursuant
to §0.251 (c) and (d) is contained in the
original docket folder, which is
maintained by the Reference

Information Center.
* * * * *

m 3. Section 0.401 is amended by
revising paragraph (a)(1)(ii) to read as
follows:

§0.401 Location of Commission offices.
* * * * *

a * *x %

El)) * *x %

(ii) Hand-carried documents should
be delivered to the Secretary’s Office at
236 Massachusetts Avenue, NE.,
Washington, DC 20002.

* * * * *

m 4. Section 0.491 is revised to read as
follows:

§0.491 Application for exemption from
compulsory ship radio requirements.
Applications for exemption filed
under the provisions of sections 352(b)
or 383 of the Communications Act;
Regulation 4, chapter I of the Safety
Convention; Regulation 5, chapter IV of
the Safety Convention; or Article IX of
the Great Lakes Agreement, must be
filed as a waiver request using the
procedures specified in § 0.482 of this
part. Emergency requests must be filed
via the Universal Licensing System or at
the Federal Communications
Commission, Office of the Secretary.
m 5. Section 0.606 is amended by
revising the last sentence of paragraph
(a) to read as follows:

§0.606 Procedures for closing a meeting
to the pubilic.

(a) * * * Certifications will be
retained in a public file in the Office of
the Secretary.

* * * * *

m 6. Section 0.607 is amended by
revising the first sentence in paragraph
(b) to read as follows:

§0.607 Transcript, recording or minutes;
availability to the public.
* * * * *

(b) A public file of transcripts (or
minutes) of closed meetings will be
maintained in the Office of the

Secretary. * * *
* * * * *

PART 1—PRACTICE AND
PROCEDURE

m 7. The authority citation for part 1
continues to read as follows:

Authority: 15 U.S.C. 79 et seq.; 47 U.S.C.
151, 154(i), 154(j), 155, 157, 225, and 303(z).
m 8. Section 1.4 is amended by revising
the first sentence of paragraph (f) to read
as follows:

§1.4 Computation of time.

(f) Except as provided in § 0.401(b) of
this chapter, all petitions, pleadings,
tariffs or other documents not required
to be accompanied by a fee and which
are hand-delivered must be tendered for
filing in complete form, as directed by
the Rules, with the Office of the
Secretary before 7 p.m., at 236
Massachusetts Ave, NE., Washington,
DC 20002. * * *

* * * * *

m 9. Section 1.260 is revised to read as
follows:

§1.260 Certification of transcript.

After the close of the hearing, the
complete transcript of testimony,
together with all exhibits, shall be
certified as to identity by the presiding
officer and filed in the Office of the
Secretary. Notice of such certification
shall be served on all parties to the
proceedings.

m 10. Section 1.277 is amended by
revising the first sentence of paragraph
(e) to read as follows:

§1.277 Exceptions; oral arguments.
* * * * *

(e) Within 10 days after a transcript of
oral argument has been filed in the
Office of the Secretary, any party who
participated in the oral argument may
file with the Commission a motion
requesting correction of the transcript,
which motion shall be accompanied by

proof of service thereof upon all other
parties who participated in the oral

argument. * * *
* * * * *

m 11. Section 1.773 is amended by
revising paragraphs (a)(4) and (b)(3) to
read as follows:

§1.773 Petitions for suspension or
rejection of new tariff filings.

(a) * x %

(4) Copies, service. An original and
four copies of each petition shall be
filed with the Commission as follows:
The original and three copies of each
petition shall be filed with the
Secretary, 236 Massachusetts Ave., NE.,
Washington, DC 20002; one copy must
be delivered directly to the
Commission’s copy contractor.
Additional, separate copies shall be
served simultaneously upon the Chief,
Wireline Competition Bureau; and the
Chief, Pricing Policy Division. Petitions
seeking investigation, suspension, or
rejection of a new or revised tariff made
on 15 days or less notice shall be served
either personally or via facsimile on the
filing carrier. If a petition is served via
facsimile, a copy of the petition must
also be sent to the filing carrier via first
class mail on the same day of the
facsimile transmission. Petitions seeking
investigation, suspension, or rejection of
a new or revised tariff filing made on
more than 15 days notice may be served
on the filing carrier by mail.

(b) * x %

(3) Copies, service. An original and
four copies of each reply shall be filed
with the Commission, as follows: the
original and three copies must be filed
with the Secretary, 236 Massachusetts
Ave., NE., Washington, DC 20002; one
copy must be delivered directly to the
Commission’s copy contractor.
Additional separate copies shall be
served simultaneously upon the Chief,
Wireline Competition Bureau, the Chief,
Pricing Policy Division and the
petitioner. Replies to petitions seeking
investigation, suspension, or rejection of
a new or revised tariff made on 15 days
or less notice shall be served on
petitioners personally or via facsimile.
Replies to petitions seeking
investigation, suspension, or rejection of
a new or revised tariff made on more
than 15 days notice may be served upon
petitioner personally, by mail or via
facsimile.

m 12. Section 1.774 is amended by
revising paragraph (e)(2)(ii) to read as
follows:

§1.774 Pricing flexibility.
* * * * *

(e)

* x %
(2)* L
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(ii) Any interested party electing to
file an opposition or comment in
response to a pricing flexibility petition
through a method other than ETFS must
file an original and four copies of each
opposition or comment with the
Commission, as follows: the original
and three copies of each pleading shall
be filed with the Secretary, 236
Massachusetts Ave., NE., Washington,
DC 20002; one copy must be delivered
directly to the Commission’s copy
contractor. Additional, separate copies
shall be served upon the Chief, Wireline
Competition Bureau and the Chief,
Pricing Policy Division.

* * * * *

m 13. Section 1.939 is amended by
revising paragraph (b) to read as follows:

§1.939 Petitions to deny.

* * * * *

(b) Filing of petitions. Petitions to
deny and related pleadings may be filed
electronically via ULS. Manually filed
petitions to deny must be filed with the
Office of the Secretary, 236
Massachusetts Ave., NE., Washington,
DC 20002. Attachments to manually
filed applications may be filed on a
standard 3'4” magnetic diskette
formatted to be readable by high density
floppy drives operating under MS-DOS
(version 3.X or later compatible
versions). Each diskette submitted must
contain an ASCII text file listing each
filename and a brief description of the
contents of each file on the diskette. The
files on the diskette, other than the table
of contents, should be in Adobe Acrobat
Portable Document Format (PDF)
whenever possible. Petitions to deny
and related pleadings must reference the
file number of the pending application
that is the subject of the petition.

* * * * *

m 14. Section 1.2105 is amended by
revising paragraph (c)(6) to read as
follows:

§1.2105 Bidding application and
certification procedures; prohibition of
collusion.

(C) * x %

(6) Any applicant that makes or
receives a communication of bids or
bidding strategies prohibited under
paragraph (c)(1) of this section shall
report such communication in writing
to the Commission immediately, and in
no case later than five business days
after the communication occurs. Such
reports shall be filed with the Office of
the Secretary, and a copy shall be sent
to the Chief of the Auctions and

Spectrum Access Division, Wireless
Telecommunications Bureau.

* * * * *

[FR Doc. 06—-2917 Filed 3—28-06; 8:45 am)|
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 2
[ET Docket No. 04—139; FCC 05-70]

WRC-03 Omnibus

AGENCY: Federal Communications
Commission.

ACTION: Correcting amendments.

SUMMARY: This document contains
corrections to the final regulations,
which were published in the Federal
Register on Wednesday, August 10,
2005 (70 FR 46576). The Commission
published final rules in the Report and
Order, which implemented allocation
changes to the frequency range between
5900 kHz and 27.5 GHz in furtherance
of decisions that were made at the
World Radiocommunication Conference
(Geneva 2003). This document contains
corrections to 47 CFR 2.106.

DATES: Effective September 9, 2005.

FOR FURTHER INFORMATION CONTACT: Tom
Mooring, Office of Engineering and
Technology, (202) 418—2450, e-mail:
Tom.Mooring@fcc.gov.

SUPPLEMENTARY INFORMATION:

Background

The final regulations that are the
subject of this correction relate to final
rules in the Report and Order, which
implemented allocation changes to the
frequency range between 5900 kHz and
27.5 GHz in furtherance of decisions
that were made at the World
Radiocommunication Conference
(Geneva 2003), under § 2.106 of the
rules.

Need for Correction

As published, the final regulations
contain errors, which require immediate
correction.

List of Subjects in 47 CFR Part 2
Radio, Telecommunications.

m Accordingly, 47 CFR part 2 is
corrected by making the following
correcting amendments:

PART 2—FREQUENCY ALLOCATIONS
AND RADIO TREATY MATTERS

m 1. The authority citation for part 2
continues to read as follows:

Authority: 47 U.S.C. 154, 302a, 303, and
336, unless otherwise noted.

m 2. Section 2.1 is amended by
removing the second definition of
“Administration” in paragraph (c).
Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 06-2871 Filed 3—28-06; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 2
[ET Docket No. 03—201; FCC 04-165]

Unlicensed Devices and Equipment
Approval

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: The Commission adopted
rules which required that all paper
filings required in 47 CFR 2.913(c),
2.926(c) introductory text, and 2.929(c)
and (d) must be filed electronically via
the Internet on FCC Form 731. The rules
required Office of Management and
Budget approval and the Commission
stated in its previous Federal Register
publication that it would announce the
effective date of that section when
approved. This document announces
the effective date of §§2.913(c), 2.926(c)
introductory text, and 2.929(c) and (d).
DATES: The amendment to 47 CFR
2.913(c), 2.926(c) introductory text, and
2.929(c) and (d) published at 69 FR
54027, September 7, 2004, became
effective on December 7, 2005.

FOR FURTHER INFORMATION CONTACT:
Nancy J. Brooks, (202) 418-2454, Office
of Engineering and Technology.
SUPPLEMENTARY INFORMATION: The FCC
published a document in the Federal
Register 69 FR 54027, September 7,
2004, that sets forth an effective date of
October 7, 2004, except for amendment
to §§2.913(c), 2.926(c) introductory text,
and 2.929(c) and (d), which contained
information collection requirements that
had not been approved by the Office of
Management and Budget. The document
stated that the Commission will publish
a document in the Federal Register
announcing the effective date for
§§2.913(c), 2.926(c) introductory text,
and 2.929(c) and (d) and the information
collection contained therein. On
December 7, 2005, the Office of
Management and Budget (OMB)
approved the information collection
requirements contained 47 CFR
2.913(c), 2.926(c) introductory text, and
2.929(c) and (d) pursuant to OMB
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Control No. 3060-0057. Accordingly,
the information collection requirement
contained in theses rule became
effective on December 7, 2005. The
expiration date for the information
collection requirement will be
December 31, 2008.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 06—2971 Filed 3—28-06; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018—-AF49

Endangered and Threatened Wildlife
and Plants; Final Rule To List the
Tibetan Antelope as Endangered
Throughout Its Range

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), determine
that the classification of the Tibetan
antelope (Pantholops hodgsonii) as
endangered throughout its range is
warranted, pursuant to the Endangered
Species Act of 1973, as amended (Act,
16 U.S.C. 1531 et seq.). The best
available information indicates that the
total population of Tibetan antelope has
declined drastically over the past three
decades such that it is in danger of
extinction throughout all or a significant
portion of its range. This decline has
resulted primarily from overutilization
for commercial purposes and the
inadequacy of existing regulatory
mechanisms. Habitat impacts, especially
those caused by domestic livestock
grazing, appear to be a contributory
factor in the decline, and could have
potentially greater impacts in the near
future. Accordingly, we are listing the
Tibetan antelope as endangered,
pursuant to the Act.

DATES: This rule is effective April 28,
2006.

ADDRESSES: The complete supporting
file for this rule is available for public
inspection, by appointment, during
normal business hours at the Division of
Scientific Authority, U.S. Fish and
Wildlife Service, 4401 N. Fairfax Drive,
Room 750, Arlington, Virginia 22203.
FOR FURTHER INFORMATION CONTACT:
Robert R. Gabel, Chief, Division of
Scientific Authority, at the above

address; or by telephone, 703-358—
1708; fax, 703—358—2276; or e-mail,
ScientificAuthority@fws.gov.

SUPPLEMENTARY INFORMATION:
Background

The Tibetan antelope (Pantholops
hodgsonii sensu Wilson and Reeder
1993) is a medium-sized bovid endemic
to the Tibetan Plateau in China (Tibet
Autonomous Region, Xinjiang—Uygur
Autonomous Region, and Qinghai
Province) and small portions of India
(Ladakh) and western Nepal (although
there is no evidence that they still occur
in Nepal). The Tibetan antelope is also
known by its Tibetan name “‘chiru.”

Adult males are characterized by long,
slender, antelope-like black horns.
Although the Tibetan antelope has been
placed in the subfamily Antilopinae,
recent morphological and molecular
research indicates that it is most closely
allied to the goats and other members of
the subfamily Caprinae (Gentry 1992;
Gatesy et al. 1992; both cited in
Ginsberg et al. 1999). The species is
uniquely adapted to the high elevation
and cold, dry climate of the Tibetan
Plateau (Schaller 1998). Seasonal
migrations constitute a critical aspect of
the Tibetan antelope’s ecology and help
define its ecosystem as a whole. The
sexes segregate almost completely
during the spring and early summer
(May and June), when adult females and
their female young migrate north to
calving grounds. They return south by
late July or early August, covering
distances up to 300 kilometers (km)
each way (Schaller 1998).

Previous Federal Action

Section 4(b)(3)(A) of the Act requires
the Service to make a finding known as
a ““90-day finding” on whether a
petition to list, delist, or reclassify a
species has presented substantial
information indicating that the
requested action may be warranted. To
the maximum extent practicable, the
finding shall be made within 90 days
following receipt of the petition and
published promptly in the Federal
Register. If the 90-day finding is
positive (i.e., the petition has presented
substantial information indicating that
the requested action may be warranted),
Section 4(b)(3)(A) of the Act requires the
Service to commence a status review of
the species if one has not already been
initiated under the Service’s internal
candidate assessment process. In
addition, Section 4(b)(3)(B) of the Act
also requires the Service to make a
finding within 12 months following
receipt of the petition on whether the
requested action is warranted, not

warranted, or warranted but precluded
by higher-priority listing actions (this
finding is referred to as the “12-month
finding”’). The 12-month finding is also
to be published promptly in the Federal
Register. On October 6, 1999, the
Service received a petition from the
Wildlife Conservation Society (Joshua R.
Ginsberg, Ph.D., Director, Asia Program,
and George B. Schaller, Ph.D., Director
of Science) and the Tibetan Plateau
Project of Earth Island Institute (Justin
Lowe, Director) requesting that the
Tibetan antelope be listed as
endangered throughout its entire range.
The petition was actually dated October
7, 1999, but was received via electronic
mail the previous day. On April 14,
2000, the Service made a positive 90-
day finding on the Wildlife
Conservation Society—Tibetan Plateau
Project petition (i.e., the Service found
that the petition presented substantial
information indicating that the
requested action may be warranted).
That finding was published in the
Federal Register on April 25, 2000 (65
FR 24171), thereby initiating a public
comment period and status review for
the species. The public comment period
remained open until June 26, 2000.

In our 90-day finding, we stated that
we had reviewed and considered all
known relevant literature and
information available at that time (April
2000) on the current status of and
threats to the Tibetan antelope. Since
then, a limited amount of relevant new
information has become available as a
result of the status review and public
comment period. That information was
incorporated, as appropriate, in the 12-
month finding, which was published on
October 6, 2003 (68 FR 57646). Together
with the 12-month finding, in that
document we proposed to list the
Tibetan antelope as endangered
throughout its range, and we sought
public comments until January 5, 2004.

In accordance with the Interagency
Cooperative Policy for Peer Review in
Endangered Species Act Activities
published on July 1, 1994 (59 FR
34270), we selected three appropriate
independent specialists to review the
proposed rule. The purpose of such
review is to ensure that listing decisions
are based on scientifically sound data,
assumptions, and analysis. We selected
three appropriate independent
specialists to review the proposed rule
who have considerable knowledge and
field experience in Tibetan antelope
biology and conservation. We also sent
letters requesting comments from the
Management and Scientific Authorities
for CITES (Convention on International
Trade in Endangered Species of Wild
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Fauna and Flora) in the range countries
of China, India, and Nepal.

Summary of Comments and
Recommendations

We received 272 comments during the
public comment period on the 90-day
finding, including 1 comment from a
range country government (People’s
Republic of China), 4 comments from
non-governmental organizations, 41
letters from individuals, 86 postcards
from individuals, and 1 letter of petition
signed by 140 individuals. All
comments fully supported an
endangered listing for the Tibetan
antelope, although only five comments
provided any new information on the
status of or threats to the species.
Particularly important among these was
the letter from Zhen Rende, Director
General of the CITES Management
Authority of China, in which he
expressed strong support for listing the
species as endangered. The comments
were used in the development of the
proposed rule to list the species.

During the comment period for the
proposed rule, we received 11
comments: 2 from range countries, 3
from peer reviewers, 4 from non-
governmental organizations, and 2 from
private individuals. Except for one
reviewer and a private individual, all
comments were strongly supportive of
the endangered listing.

A range country Scientific Authority
response was received from Mr. Wang
Sung, Research Professor, Institute of
Zoology, Chinese Academy of Sciences,
and Executive Vice Chairman,
Endangered Species Scientific
Commission, Beijing, China. We also
received a response from The Wildlife
Trust of India (WTTI), a non-
governmental organization, in New
Delhi, India. These commenters
supported the listing rule.

With the exceptions of the peer
reviewers, range country contacts, a
private individual, and William Bleisch,
PhD, China Programme Manager, Fauna
and Flora International, Beijing, China,
all other comments were submitted by
the following organizations: American
Zoo and Aquarium Association (AZA),
Earth Island Institute (EII), The Humane
Society of the United States (HSUS),
and International Fund for Animal
Welfare (IFAW). Most of the comments
supported listing the Tibetan antelope
as endangered.

Opposition to the Proposed Listing of
the Tibetan Antelope as Endangered

There were two opponents to listing
the Tibetan antelope as endangered.
These were one private individual and
one peer reviewer.

Issue 1: The private individual
claimed that the proposed rule relied on
anecdotal population information and
lacked quantitative trend data necessary
to determine whether or not the
population is declining. This person
also noted that, even if a decline is
determined, it may be indicative of a
natural long-term population cycle.

Service Response 1:In making our
determination, the Service relied on the
best available scientific information.
Thorough population censuses are
difficult with this species due to its
relative isolation and the harsh
environment of the Tibetan Plateau. We
have received population information
from experts, such as Dr. George B.
Schaller, who has observed the Tibetan
antelope throughout its range and has
estimated and compared current and
historical population numbers and
distribution. Based on our review of the
literature and comments we received,
Dr. Schaller’s 1998 estimate remains the
best scientific estimate of the Tibetan
antelope population.

Additional quantification of a decline
was provided by a reviewer and another
commenter. The reviewer commented
that the Service failed to include the
quantitative trend assessment of Tibetan
antelope in Yeniugou, Qinghai
Province, China (Harris et al. 1999).
Observations made on foot and
horseback as well as interviews with
local and provincial officials indicated
that the population of Tibetan antelope
declined from over 2,000 animals in
1991 to 2 animals (observed) in 1997.
The authors concluded that an entire
subpopulation of the Tibetan antelope
can be extirpated in the short term.
They hypothesized that the decline may
be due to increased poaching or the
antelope moving to alternative areas, or
both. The commenter provided
population estimates that indicated a
decline from 13.6 individuals/km?2 to
5.9 individuals/km? between 1991 and
2001 in the summer calving grounds
north of Mount Muztagh Ulugh in
Xinjiang Province, China (Bleisch et al.
unpublished). The decline was
attributed solely to poaching. It should
be noted that a decline caused by
natural, non-anthropogenic factors
could also place a species in danger of
extinction throughout all or a significant
portion of its range.

Issue 2: The Service provided few
details regarding the threat of habitat
destruction.

Service Response 2: We disagree. The
Service has reviewed the scientific
literature and explained that human
activities, such as resource extraction,
livestock grazing, and road or railway
construction, have resulted in habitat

fragmentation or desertification
throughout the range of the Tibetan
antelope. We described some specific
projects and how they have obstructed
Tibetan antelope migration routes to
calving grounds (See Factor A below).

Issue 3: It is unclear what
conservation benefits will accrue to the
Tibetan antelope from listing under the
Act. The species is listed in CITES
Appendix-I, yet current laws within
range countries do not seem to
effectively deter poaching or habitat
loss.

Service Response 3: Listings under the
Act are not restricted to species that will
benefit from the protections of the Act.
Rather, the Act calls for listing if the
species meets the definitions of
endangered or threatened, following an
analysis of threats factors. In addition,
the protections of the Act, along with
the current protections under CITES,
may provide a conservation benefit by
further limiting import and export from
the United States. Upon listing, import
and export into and from the United
States as well as movement and sale in
interstate or foreign commerce of
Tibetan antelope, including parts and
products, will be prohibited under the
Act unless authorized. Such activities
can be authorized, but only for scientific
purposes or to enhance the propagation
or survival of the species. Thus, for
example, if the Service receives an
application to import a live Tibetan
antelope or Tibetan antelope parts or
products, the import can only occur if
the Service determines that the activity
is for scientific purposes or will
enhance the propagation or survival of
the species.

Support for the Proposed Listing of the
Tibetan Antelope as Endangered

Issue 1: One reviewer noted that the
only quantitative trend assessment of
any Tibetan antelope population (Harris
et al. 1999) was not cited in the
proposed rule. The commenter provided
a copy of the article.

Service Response 1: We acknowledge
the oversight and are including the
assessment in our Summary of Factors
Affecting the Species (Factor B)
analysis. The article strengthens our
conclusion that wild populations have
declined precipitously in the short term.

Issue 2:In the proposed rule, we had
concluded that fences will have the
effect of excluding Tibetan antelope
from grassland needed for forage (68 FR
57647). One reviewer claimed that
although this may be a legitimate
concern, there is no data to support the
statement for this species.

Service Response 2: We reported that
changes in Chinese Government policy
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have resulted in an attempt to
permanently settle many Tibetan
pastoralists. This has led to a
proliferation of rangeland fencing on
portions of the Tibetan Plateau (Miller
2000, Los Angeles Times 2002).
Increasingly, nomads are fencing
grasslands for livestock grazing and
fodder production, thereby excluding
Tibetan antelope from the fenced areas.
Tibetan antelope need open range to
survive (Miller and Schaller 1997).
Thus, fencing reduces habitat that
would otherwise be available to Tibetan
antelope.

Issue 3: The same reviewer added that
gold mining in Qinghai Province, China,
is declining. Another reviewer stated
that itinerant gold mining in China has
until recently been legal.

Service Response 3: Professor Wang of
the Chinese Academy of Sciences
agreed with the proposed rule and
emphasized that human activity,
including road construction and mining
(legal and illegal), is detrimental to the
species’ survival. These activities are
discussed in the proposed rule and
Factor A (below).

Issue 4: A reviewer indicated that
there has been increased coordination of
anti-poaching activities in Qinghai,
Xinjiang, and Tibet, which included a
workshop in Xinjiang in 2002.
According to one organization,
workshop participants included
national and local agencies from China
and the Tibet Autonomous Region. The
workshop resulted in a resolution
calling for increased habitat protection,
in situ conservation of the Tibetan
antelope, and international
collaboration to eliminate illegal trade.
In addition, the CITES Management
Authority of China and the CITES
Secretariat convened an enforcement
workshop in Lhasa, Tibet Autonomous
Region, in August 2003. The workshop
covered international and national
wildlife law enforcement, intelligence
techniques, and collaboration with other
international law enforcement agencies
as well as national agencies.

Service Response 4: The workshop
information has been considered in the
Factor D analysis of this rule.

Issue 5: One reviewer noted that the
Service erred in saying that the Jammu
and Kashmir Wildlife Protection Act has
not been amended to comply with
India’s national wildlife protection law
(68 FR 57650). The reviewer stated that
the Jammu and Kashmir Wildlife
Protection Act was amended in June
2002 so that the Tibetan antelope has
been elevated from Schedule II to
Schedule I of the Act, thus providing
complete protection to the species,
parts, and products. While the

amendment conforms to the national
wildlife protection act, the Government
of Jammu and Kashmir is not
implementing the new provision, and
the manufacture of shahtoosh shawls
and trade continues in that State. The
reviewer provided photographs, a
testimonial letter from a visitor from the
United States, and a newspaper article
attesting to the weaving and sale of the
shawls in the State. Indeed, the WTI has
filed a case in the Supreme Court of
India against the State of Jammu and
Kashmir to force the implementation of
the amended wildlife law. The CITES
Secretariat prepared a document for the
13th Meeting of the Conference of the
Parties to CITES in which the Parties
were asked to support new language in
Resolution Conf. 11.8 (Rev. CoP12)

“* * * that the State of Jammu and
Kashmir in India halts the processing of
such wool and the manufacture of
shahtoosh products” (CITES Secretariat
2004). However, the new language was
rejected by the Conference of the Parties
(October 2—14, 2004). So culturally
entrenched is shahtoosh shawl
manufacturing in Jammu and Kashmir
that a recent WTI-IFAW census of
shahtoosh workers indicated that 14,293
individuals were directly involved in
shahtoosh production (Gopinath et al.
2003, submitted during the comment
period). This number appears to be
lower than expected and declining due
to legal restrictions and alternative
employment for pashmina production
(cashmere from the domesticated
mountain goat Capra hircus).

One reviewer noted that a study
conducted by the WTTI in partnership
with IFAW in December 2003 found
shahtoosh shawls available illegally to
tourists in New Delhi and other towns
in India. From his study of the
shahtoosh trade since 1992, Dr. Ashok
Kumar, Senior Advisor and Trustee,
WTI, observed that methods of
concealment and porous borders
between Tibet, India, and Nepal have
made enforcement of Tibetan antelope
protection laws difficult. Indeed, in
2004, the Dubai Government seized 100
shahtoosh shawls from Kahmiri traders
(Bindra 2004). The shawls are believed
to have been manufactured in India.

Service Response 5: The new
information about the Jammu and
Kashmir shahtoosh trade was
considered in the Factor D analysis of
this rule.

Issue 6: One reviewer recommended
that the United States adopt a
registration scheme for privately owned
shahtoosh shawls as India has done.

Service Response 6: Such a process
would be difficult to administer.
However, once the listing becomes

effective, the Service’s Office of Law
Enforcement will seek information on
the legal origin of shawls (for example,
if the shawl qualifies under the pre-Act
exemption) if there is evidence of a
violation of the Act.

Issue 7: New information that
strengthens our argument for listing the
Tibetan antelope as endangered was
provided by Dr. William Bleisch, China
Programme Manager, Fauna and Flora
International, Beijing, China. Since
1998, Dr. Bleisch has been working on
a Tibetan antelope conservation project
in the Arjin Mountain Nature Reserve
and has recently been involved in
community-based wildlife conservation
in the Qinghai Province of China. To
our list of protected Tibetan antelope
populations and habitat in western
China (68 FR 57648), Dr. Bleisch added
the recent approval by the Chinese
Government of the Snowlands Three
Rivers Source National Nature Reserve
(158,000 km? in Qinghai Province) and
the Mid-Kunlun Mountains Nature
Reserve (size not provided, in Xinjiang
Province). He noted that the five
contiguous reserves protect most of the
remaining habitat for Tibetan antelope.
Based on his experience, Dr. Bleisch
commented that the reserves are only
partially effective in protecting the
Tibetan antelope because of the impact
of illegal mining operations,
inconsistencies in governmental
jurisdiction, and lack of environmental
safeguards. He also provided
unpublished population information on
Tibetan antelope observed from vehicle-
based transects through summer calving
grounds north of Mount Muztagh Ulugh
in Xinjiang Province. In 1999, he
observed a density of 13.6 individuals/
km2. The same transects revealed 5.9
individuals/km?2 in 2001 (Bleisch et al.
unpublished). The decline is believed to
have been caused by poaching, which
reduced the density of females by about
50 percent in just 2 years.

Service Response 7: We have added
the areas mentioned by Dr. Bleisch to
our list of protected Tibetan antelope
populations and habitat in western
China discussed under Factor A. The
new population and threats information
was also considered in the analysis of
this rule.

Issue 8: Dr. Bleisch disagreed with our
assertion in the proposed rule that
poaching has declined in some areas
because there are not enough animals to
warrant an organized poaching effort (68
FR 57649). He said that poaching has
decreased even where Tibetan antelopes
are still abundant and believes this is
due to increased law enforcement
within China and in other countries
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coupled with a lower international
demand for shahtoosh wool.

Service Response 8: Although there
may be evidence of less poaching at the
summer calving grounds since the peak
in 1999 when 909 carcasses were
observed, we do not have enough
information to determine whether or not
poaching declined due to better law
enforcement, lower demand, or our
original assertion that there may not be
enough animals to warrant an organized
poaching effort. It may be due to any or
all of these factors.

Issue 9: Two commenters representing
two non-governmental organizations
commented that a specific threat to the
Tibetan antelope in southwestern
Qinghai Province is the construction of
the Qinghai-Tibet Railway, which began
in 2001. The railway and the highway
that runs parallel to it bisect the
migratory route of the antelope in that
region. The ideal construction season
coincides with the peak migration.
Population of the area with construction
personnel and eventual further human
settlement along the railway and
highway may further destroy antelope
habitat and may reduce the antelope
population size, particularly if females
cannot migrate to calving grounds.

Service Response 9: The Service
acknowledged this threat in the
proposed rule.

Issue 10: The same two commenters
also provided the Service with recent
examples of seizures of Tibetan antelope
wool and shahtoosh shawls. Of
particular concern is the continued
poaching in Kekexili Nature Reserve in
Qinghai Province at which most of the
animals killed were pregnant females en
route to the calving grounds. One
commenter noted that John Sellar,
Senior Enforcement Officer at the CITES
Secretariat, told the Workshop on
Enforcement of Tibetan Antelope that,
despite international and national
initiatives, “* * * we seem to still be
disappointingly far away from
eliminating the poaching of the Chiru
and the illegal trade in its parts (Sellar
2003).”

Service Response 10: Although we
addressed law enforcement issues in the
proposed rule, we have included the
assessment by John Sellar in our Factor
D analysis of this rule.

Issue 11: One commenter suggested
that the Service use the term “tsod”
instead of “chiru” or “Tibetan antelope”
because it is the term recognized by
native Tibetan speakers.

Service Response 11: While we try to
be sensitive to local or native names,
due to the pervasiveness of ““chiru” and
“Tibetan antelope” and the absence of
“tsod” in the international literature, we

will continue to use the terms “‘chiru”
or “Tibetan antelope.”

Issue 12: This commenter also
pointed out that the World Conservation
Union (IUCN) lists the Tibetan antelope
as endangered due to the sharp decrease
in animal numbers and distribution as
a result of commercial killing for the
shahtoosh underfur (IUCN 2003).

Service Response 12: This information
has been added to the Factor B analysis.

Issue 13: The same commenter
provided additional information about
the number of Tibetan antelope in
Ladakh, India, and poaching and
commercial killing in China, and
reiterated the information provided by
other commenters regarding the
regulation of shahtoosh trade in Jammu
and Kahmir, India. The commenter
noted that listing the Tibetan antelope
as endangered will encourage U.S. law
enforcement personnel to more
effectively control and prosecute
shahtoosh-related crimes.

Two other commenters representing
non-governmental organizations also
agreed with the proposal. One
organization offered its assistance to the
Service should we consider long-term
captive breeding, reintroduction, and
recovery programs for the Tibetan
antelope.

Service Response 13: We thank the
commenters for their comments and
offer of assistance.

Summary of Factors Affecting the
Species

Section 4(a)(1) of the Act (16 U.S.C.
1531 et seq.) and regulations
promulgated to implement the listing
provisions of the Act (50 CFR part 424)
set forth the procedures for adding
species to the Federal lists. A species
may be determined to be an endangered
or threatened species on the basis of one
or more of the five factors described in
section 4(a)(1). These factors and their
application to the Tibetan antelope are
as follows:

A. Present or Threatened Destruction,
Modification, or Curtailment of Its
Habitat or Range

Tibetan antelope are endemic to the
high Tibetan Plateau. Most of their
range lies above 4,000 meters (m) in
elevation, but they occur at elevations as
low as 3,250 m in parts of Xinjiang
(Schaller 1998). They prefer flat to
rolling topography and alpine steppe or
similar semi-arid plant associations
(Schaller 1998). They occasionally occur
in alpine desert steppe habitats, at least
on a seasonal basis, but are not known
to have occurred in the Qaidam Basin of
Qinghai Province (Schaller 1998). They
do not occur in alpine meadow areas

receiving greater than 400 millimeters
(mm) annual precipitation (Schaller
1998).

Although the current east-west
distribution of Tibetan antelope appears
much as it was described a century ago
by Bower (1894, cited in Schaller 1998),
the distribution is now fragmented
where previously it was continuous.
Schaller (1998) determined that Tibetan
antelope no longer occur, or occur in
low numbers, in several areas where
early explorers noted them to be
abundant. The current range is divided
into two areas: a northern area of about
490,000 km? and a central area of about
115,000 km?2. Distribution between the
two areas was continuous until recent
decades, and there may still be rare
contact near the western end. However,
current Tibetan antelope populations in
the central Chang Tang of the Tibet
Autonomous Region are highly
fragmented and occur in small, scattered
herds. The range has also contracted in
eastern Qinghai Province (Schaller
1998).

Changes in Chinese government
policy have led to increasing human
development and activity on the Tibetan
Plateau, including transportation
development (roads and railways),
resource extraction activities (minerals,
oil, and gas), permanent settlement of
traditionally nomadic or semi-nomadic
pastoralists, and rangeland use for
domestic livestock grazing (Ginsberg et
al. 1999). These activities have already
adversely modified or destroyed Tibetan
antelope habitat in some areas and
threaten to modify or destroy habitat
over a large area in the near future.

Nomadic and semi-nomadic
pastoralists have grazed a mix of
domestic livestock (primarily sheep,
goats, yaks, and some horses) on the
Tibetan Plateau for millennia in relative
harmony with the environment (Miller
2000, 2002). Livestock can directly and
indirectly compete with Tibetan
antelope for available vegetation
resources, both within and outside
established protected areas (Schaller
1998; Ginsberg et al. 1999). In recent
decades, as a result of government
policy changes, excessive livestock
grazing has degraded or destroyed
Tibetan antelope habitat in some areas,
and could eventually lead to the
destruction of some portion of the
species’ range through physical
displacement, overgrazing, or both,
which may contribute to desertification
(Ginsberg et al. 1999; Miller 2001).
Recent changes in Chinese Government
policy have resulted in an attempt to
permanently settle many Tibetan
pastoralists, with a resultant
proliferation of rangeland fencing on
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portions of the Plateau (Miller 2000; Los
Angeles Times 2002). Livestock
frequently graze year-round in antelope
habitat, and increasingly, nomads are
fencing for winter-spring grazing and
fodder production, thereby excluding
Tibetan antelope from the fenced
grassland resources. Tibetan antelope
need open range to survive (Miller and
Schaller 1997). Although not studied
specifically for this species, enclosure
and conversion of grasslands may
disrupt antelope habitat, posing a
particular threat in the spring, when
weakened Tibetan antelope are
attempting to rebuild their energy
reserves, and in the fall, as antelope are
preparing for the harsh winter.

The Tibetan Plateau has extensive
gold deposits. Gold mining can have
significant impacts on Tibetan antelope
habitat. Mining degrades or destroys
habitat through environmental
contamination and disturbance, and
through pollution of surface waters
(U.S. Embassy, China [USEC] 1996).

Oil exploration and some production
have commenced within the Tibetan
antelope’s range, and pose threats of
destroying habitat; polluting the
environment with toxic production
chemicals, effluents, and emissions;
increasing disturbance levels; and
increasing the incidence of poaching by
drawing additional settlers into the
region (Ginsberg et al. 1999). In 2001,
Chinese researchers announced the
discovery of a potentially huge oil and
gas deposit, extending over 100 km in
length, in the Qiangtang Basin of the
Tibet Autonomous Region (Global
Policy Forum 2001). The deposit could
potentially produce hundreds of
millions of tons of oil.

Construction of the Qinghai-Tibet
Railway, currently in progress, threatens
to destroy important Tibetan antelope
habitat and, perhaps more importantly,
significantly disrupt Tibetan antelope
migration corridors in southwestern
Qinghai Province. One news service
report mentioned that construction on
the railway, the first to link the Tibet
Autonomous Region with the rest of
China, was temporarily suspended in
June 2002 because up to 1,000 migrating
Tibetan antelope were unable to cross
the construction area (People’s Daily
2002; Xinhuanet 2002a). All activity
was stopped and construction workers
removed from the area until these
animals had passed the construction
site. Although the news service report
mentioned that a passage specifically for
animals will be set aside when the
railway is built, so as to ensure the free
migration for wildlife in the locality, it
is not certain how successful such a
passage would be in ensuring freedom

of movement for thousands of migrating
Tibetan antelope.

Five contiguous protected areas have
been established to protect Tibetan
antelope populations and habitat in
western China: Chang Tang Nature
Reserve (approximately 334,000 km? in
the Tibet Autonomous Region), Kekexili
(aka Kokoxili or Hoh Xil) National
Reserve (approximately 45,000 km? in
Qinghai Province), Arjin Shan Reserve
(45,000 km? in Xinjiang Province),
Snowlands Three Rivers Source
National Nature Reserve (158,000 km?2
in Qinghai Province), and the Mid-
Kunlun Mountains Nature Reserve (size
not provided, in Xinjiang Province). The
five reserves protect most of the
remaining habitat for Tibetan antelope.
A sixth protected area, Xianza Reserve
(40,000 km?2 in the Tibet Autonomous
Region), also includes some Tibetan
antelope habitat. These reserves are only
partially effective in protecting the
Tibetan antelope and its habitat due to
a combination of inadequate
management, limited enforcement
capacity, illegal mining operations,
inconsistencies in governmental
jurisdiction, lack of environmental
safeguards, an influx of settlers, and
domestic livestock grazing (Bleisch in
litt. Jan. 2004; WTI-IFAW 2001).
Whereas many of the protected areas in
the Tibetan Plateau region encompass
high-elevation rangelands, protected
areas at lower grassland elevations are
scarce (Miller 1997).

It has been difficult for reserve staffs
to keep poachers and illegal gold miners
out, a fact that prompted the Qinghai
Provincial Government in late 1999 to
close the Kekexili Reserve to all
activities that were not expressly
authorized in advance by the State
Forestry Administration (SFA) (China
Daily 1999).

The Chang Tang Reserve staff lacks
the funding, experience, personnel, and
equipment to adequately prevent
Tibetan antelope poaching and other
threats to the species (SFA 1998).
Formerly nomadic pastoralists are
establishing settlements within the
Chang Tang Reserve, and immigrants
from other parts of the Plateau are
moving into protected areas. Increased
human presence, whether temporary
nomadic aggregations or in permanent
settlements, can adversely affect Tibetan
antelope habitat and be a detrimental
disturbance factor.

Therefore, based on the best available
information, we find that the Tibetan
antelope is in danger of extinction
within the foreseeable future throughout
all or a significant portion of its range
from the present or threatened

destruction, modification, or
curtailment of its habitat or range.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

The World Conservation Union
(IUCN) lists the Tibetan antelope as
endangered due to the sharp decrease in
animal numbers and distribution as a
result of commercial hunting for the
shahtoosh underfur (IUCN 2003). There
are no accurate estimates of Tibetan
antelope numbers from the past,
although the few early western
explorers who ventured onto the
Tibetan Plateau noted the presence of
large herds in many areas (Schaller
1998). For example, Rawling (1905,
cited in Schaller 1998) wrote, “Almost
from my feet away to the north and east,
as far as the eye could reach, were
thousands upon thousands of doe
antelope with their young. * * *
Everyone in camp turned out to see this
beautiful sight, and tried, with varying
results, to estimate the number of
animals in view. This was found very
difficult. * * * as we could see in the
extreme distance a continuous stream of
fresh herds steadily approaching; there
could not have been less than 15,000 or
20,000 visible at one time.” Bonvalot
(1892), Wellby (1898), Deasy (1901), and
Hedin (1903, 1922) made similar
observations (all references cited in
Schaller 1998). Schaller (1999) has
suggested that upwards of 1 million
Tibetan antelope roamed the Tibetan
Plateau as recently as 40-50 years ago.
Historical population estimates of
500,000 to 1,000,000 appear to be
reasonable based on the limited
information available.

Although data on the current
population dynamics of Tibetan
antelope are fragmentary and
preliminary (Schaller 1998), it is clear
that the total population has declined
drastically in the past 30 years and is
continuing to decline. Schaller (1998)
estimated that the total population in
the mid-1990s may have been as low as
65,000-75,000 individuals. More recent
estimates from China quote a population
figure of 70,000, although the scientific
basis for the estimate is not given
(Xinhuanet 2002b). A recent survey of
Tibetan antelope in Yeniugou, Qinghai
Province, China (Harris et al. 1999),
based on observations made on foot or
horseback as well as interviews with
local and provincial officials, indicated
that the population of Tibetan antelope
declined from over 2,000 animals in
1991 to 2 animals observed in 1997. The
authors hypothesized that the decline
may be due to increased poaching or the
antelope moving to alternative areas, or
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both. The authors concluded that an
entire subpopulation on the Tibetan
Plateau can disappear in the short term.

On the summer calving grounds north
of Mount Muztagh Ulugh in Xinjiang
Province, the population of Tibetan
antelope declined from 13.6
individuals/km?2 to 5.9 individuals/km?
between 1999 and 2001 (Bleisch et al.
unpublished, Schaller 1998, Harris et al.
1999). The decline was attributed solely
to poaching. If one assumes that the
historical population of Tibetan
antelope was 500,000 individuals (an
apparently conservative estimate), then
the most recent estimate of 70,000
represents a population decline of
greater than 85 percent.

The principal cause of the Tibetan
antelope population decline has been
poaching on a massive scale for the
species’ fur (wool) (Bleisch et al.
unpublished), known in trade as
shahtoosh (“king of wool’’), which is
one of the finest animal fibers known
(Ginsberg et al. 1999). Shahtoosh is
processed into high-fashion scarves and
shawls in the Indian State of Jammu and
Kashmir. These items are greatly valued
by certain people of wealth and fashion
around the world. The international
demand for Tibetan antelope fiber and
shahtoosh products is the most serious
threat to the continued existence of the
Tibetan antelope. Although overall
mortality rates are not known, mortality
due to poaching was estimated to be as
high as 20,000 individuals per year in
China (SFA 1998). Poaching appears to
have declined in some areas in recent
years (Xinhuanet 2002a), most likely
because there are not enough animals to
warrant an organized poaching effort.
But Chinese officials acknowledge that
poaching is still far from being
eradicated in China (Xinhuanet 2002c).
Annual recruitment of young has been
estimated at around 12 percent (Schaller
1998). If one assumes that the total
population of Tibetan antelope is 70,000
individuals and that the population is
currently declining at a rate of 1,000 to
3,500 individuals per year (admittedly a
rough estimate, given available data),
then the species could go extinct within
the next 20 to 70 years. The species’ role
as the dominant native grazing
herbivore of the Tibetan Plateau
ecosystem has already been significantly
diminished, and its influence on
ecosystem structure and function would
likely be substantially reduced or
eliminated well before the species
actually goes extinct.

Although the shahtoosh trade has
existed for centuries, killing of Tibetan
antelope on a widespread, commercial
basis probably began only in the 1970s
or 1980s, resulting from an increase in

international consumer demand and
increased availability of vehicles on the
Tibetan Plateau. Schaller and Gu (1994)
noted that, with the increasing
availability of vehicles beginning three
decades ago, truck drivers, government
officials, military personnel, and other
outsiders had greater access to shoot
wildlife. Most Tibetan antelope
poaching takes place in the Arjin Shan,
Chang Tang, and Kekexili Nature
Reserves by a variety of people,
including local herders, residents,
military personnel, gold miners, truck
drivers, and others (Schaller 1993;
Schaller and Gu 1994). Organized, large-
scale poaching rings have developed in
some areas. Poachers always kill
Tibetan antelope to collect their fiber.
No cases of capture-and-release wool
collection are known, nor are naturally
shed fibers collected from shrubs and
grass tufts, as is often claimed (primarily
by people within the shahtoosh
industry). Poachers shear the hides, and
collect and clean the underfur of the
antelope, or sell the hides to dealers
who prepare the shahtoosh (Wright and
Kumar 1997).

Schaller speculated that, during the
1980s and 1990s, tens of thousands of
Tibetan antelope were killed for their
wool (Ginsberg et al. 1999). One Tibetan
antelope carcass yields about 125 to 150
grams (g) of fiber. In the winter of 1992,
an estimated 2,000 kg of wool reached
India, and consignments of 600 kg were
seized (and released) in India during
1993 and 1994 (Bagla 1995, cited in
Ginsberg et al. 1999). This amount alone
represents 17,000 Tibetan antelope. In
October 1998, 14 poachers in the Tibet
Autonomous Region were convicted of
collectively killing 500 Tibetan antelope
and purchasing 212 hides, and were
sentenced to 3 to 13 years imprisonment
(Xinhua 1998, cited in Ginsberg et al.
1999). The largest enforcement action to
date within China, involving several
jurisdictions and dubbed the “Hoh Xil
Number One Action” by Chinese
authorities, resulted in the arrest of 66
poachers and the confiscation of 1,658
Tibetan antelope hides in April and
May 1999 (Liu 1999, cited in Ginsberg
et al. 1999). The WTI-IFAW (2001)
report lists 77 known seizures of
Tibetan antelope hides, raw shahtoosh,
and finished shahtoosh scarves. Recent
documented seizures have been of 39 kg
of raw fiber in March 2001 along the
Tibet-Nepal border (WTI-IFAW 2001)
and 80 shahtoosh shawls in New Delhi
in March 2002 (Wildlife Protection
Society of India [WPSI] News 2002). In
Dubai, 100 shawls were seized from
Kashmiri traders (Bindra 2004). A
consignment of 211 kg of raw shahtoosh

was seized by wildlife officials in New
Delhi in early April 2003 (A. Kumar,
WTI, pers. comm. with K. Johnson,
Division of Scientific Authority, April 6,
2003). This quantity of raw wool
represents the killing of almost 1,800
Tibetan antelope. In June 2005, Swiss
customs confiscated 537 shahtoosh
shawls, the largest seizure of shahtoosh
in Europe (IFAW 2005). Tibetan
antelope are also killed for their horns
(used in traditional medicinal
practices), hides, and meat (Ginsberg et
al. 1999), although these uses are
secondary to the use of fiber.

Illegal mining activity also opens
another avenue for profiting from
poaching (USEC 1996). Bleisch (1999)
noted that illegal gold mining camps in
the Arjin Shan Reserve in Xinjiang have
served as bases for poachers and have
provided them with essential logistical
support and access. Without this
support, poachers would have a difficult
time operating in these remote regions.
As a result, poaching has already had a
profound impact on the Tibetan
antelope population of the reserve
(Bleisch 1999).

Several areas where calving females
formerly congregated are now empty of
Tibetan antelope during the calving
season (Bleisch 1999). In 2002,
researchers spent 2 weeks on foot
locating an unknown calving ground in
the western Chang Tang only to
discover that its location was less than
2 days’ overland drive from a new gold
mine that had sprung up in the previous
few months (Ridgeway 2003). They
wrote, “That same dirt road [a 60-mile
(96.6 kilometer) dirt road built by
miners in the previous 3 months] gives
us an easy way home, as we cart toward
our waiting vehicle. But it could also
give poachers easy access to the calving
grounds. From the mine we estimate a
four-wheel-drive vehicle could make it
cross-country in 2 days * * *. With the
chiru’s calving grounds suddenly
vulnerable, we feel a new urgency to
report our findings.”

Governments may periodically
enforce mining bans in sensitive areas,
and have done so in Tibet, but in
general it is difficult to control illegal
miners over extensive areas of remote
lands with poor road access. Tibet has
reserves of many other valuable
minerals, among them uranium, copper,
and cesium, and mining of these
minerals may also impact Tibetan
antelope habitat and lead to poaching.

Therefore, based on the best available
information, we find that the Tibetan
antelope is in danger of extinction
throughout all or a significant portion of
its range from overutilization for
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commercial, recreational, scientific, or
educational purposes.

C. Disease or Predation

Schaller (1998) has documented
Tibetan antelope mortality caused by
disease and predators such as the wolf
(Canis lupus), snow leopard (Uncia
uncia), lynx (Lynx Iynx), brown bear
(Ursus arctos), and domestic dog (Canis
familiaris). He suggested that wolf
predation may at one time have been a
substantial mortality factor for Tibetan
antelope, particularly on the calving
grounds. At the present time, neither
disease nor predation is considered to
significantly threaten or endanger the
species in any portion of its range.
However, one or both of these factors
may become more significant as
populations decline and become
increasingly fragmented because of
other mortality factors. Therefore, based
on the best available information, we
find that the Tibetan antelope does not
appear to be in danger of extinction
within the foreseeable future from
disease or predation.

D. Inadequacy of Existing Regulatory
Mechanisms

The Tibetan antelope was listed in
Appendix IT of CITES in 1975; it was
transferred to Appendix Iin 1979. All
three countries that constitute the
species’ natural geographic range,
China, Nepal, and India, are CITES
Parties. The only reservation ever held
on the species was taken by Switzerland

in 1979 and withdrawn in October 1998.

Shahtoosh is smuggled out of China
by truck or animal caravan, through
Nepal or India, and into the State of
Jammu and Kashmir in India. This is in
violation of CITES as well as of
domestic laws of the countries involved.
The shahtoosh industry in the Srinagar
region of Jammu and Kashmir is
controlled by a wealthy, influential
group of 12-20 families (Wright and
Kumar 1997). There are about 100-120
family-run manufacturing operations
that employ more than 20,000 people
who prepare, weave, and finish the raw
shahtoosh into scarves and shawls
(WTI-IFAW 2001). The scarves are sold
throughout India and smuggled abroad
in violation of Indian law, CITES, and
domestic legislation in many of the
importing countries (Wright and Kumar
1997). Shahtoosh products have been
made in Jammu and Kashmir for
centuries, but the current high levels of
poaching are a result of consumer
demand in the West, including the
United States. The CITES Secretariat
prepared a document for the 13th
Meeting of the Conference of the Parties
in which the Parties were asked to

support new language in Resolution
Conf. 11.8 (Rev. CoP12) “* * * that the
State of Jammu and Kashmir in India
halts the processing of such wool and
the manufacture of shahtoosh products
(CITES Secretariat 2004).” However, the
Parties rejected the proposed language.

The Tibetan antelope is protected at a
national level by China, Nepal, and
India. In China, the Tibetan antelope is
a Class 1 protected species under the
Law of the People’s Republic of China
on the Protection of Wildlife (1989),
which prohibits all killing except by
special permit from the central
government. Although China has
expended considerable effort and
resources in an attempt to control
poaching, it has been unable to do so
(SFA 1998) because of the magnitude of
the poaching, the extensive geographic
areas involved, and the high value of
shahtoosh, which gives poachers great
incentive to continue their illegal
activities. On several occasions, China
has appealed to other governments and
organizations to eliminate the demand
for and production of shahtoosh
products, most recently at the 1999
International Workshop on
Conservation and Control of Trade in
Tibetan Antelope held in Xining, China,
in October 1999 and in a Resolution
adopted at the 11th Meeting of the
Conference of the Parties to CITES in
April 2000 which was revised at the
13th Meeting of the Conference of the
Parties to CITES in October 2004
(Resolution Conf. 11.8 [Rev. COP13],
http://www.cites.org/eng/res/11/11-
08R13.shtml). China re-iterated its
commitment to Tibetan antelope
conservation at the 12th Meeting of the
Conference of the Parties to CITES in
November 2002 (Decision 12.40, http://
www.cites.org/eng/dec/valid12/12-
40.shtml).

There has been increased
coordination of anti-poaching activities
in Qinghai, Xinjiang, and Tibet,
including a workshop in Xinjiang,
China, in 2002. Participants included
national and local agencies from China
and the Tibet Autonomous Region. The
workshop resulted in a resolution
calling for increased habitat protection,
in situ conservation of the Tibetan
antelope, and international
collaboration to eliminate illegal trade.
In addition, the CITES Management
Authority of China and the CITES
Secretariat convened the Workshop on
Enforcement of Tibetan Antelope in
Lhasa, Tibet Autonomous Region, in
August 2003. The workshop covered
international and national wildlife law
enforcement, intelligence techniques,
and collaboration with other
international law enforcement agencies

as well as national agencies. Despite
these efforts, John Sellar, Senior
Enforcement Officer, CITES Secretariat,
told the participants that international
and national initiatives have done little
to stop the poaching of the Tibetan
antelope and the illegal trade in its parts
(Sellar 2003).

In Nepal, the Tibetan antelope is
listed as an endangered species under
Schedule I of Nepal’s National Parks
and Wildlife Conservation Act (Wright
and Kumar 1997). Smugglers use Nepal
as a transit route from China to India
(Government of Nepal 1999), and recent
investigations by WWF Nepal Program
and TRAFFIC India have documented
the routes used. Although Nepal has
made some effort to stop the illegal
trade, including the confiscation of
several shahtoosh shipments, it has
been unable to eliminate or control the
trade. This has, in part, resulted from
the lack of CITES-implementing
legislation at a national level
(Government of Nepal 1999). In its
national report to the International
Workshop on Conservation and Control
of Trade in Tibetan Antelope in October
1999, the Government of Nepal
indicated that it had recently prepared
CITES-implementing legislation, which
was awaiting approval by the
Government (Government of Nepal
1999). That legislation apparently had
not yet been enacted as of the 53rd
Meeting of the CITES Standing
Committee (SC) in June 2005 (SC53 Doc
31, http://www.cites.org/eng/com/SC/
53/E53-31.pdy).

In India, the Tibetan antelope is listed
on Schedule I of the Wildlife Protection
Act (1972), which prohibits hunting and
trade in any part of the species (Wright
and Kumar 1997). The northern Indian
State of Jammu and Kashmir has a
separate wildlife act, The Jammu and
Kashmir Wild Life Protection Act (J&K
Act), which is independent of national
law. Prior to June 2002, the Tibetan
antelope was listed in Schedule II of the
J&K Act which permitted the
manufacture of and trade in shahtoosh
under certain conditions. Under
Schedule II, shahtoosh dealers had to be
licensed and were required to report to
the government any import of Schedule
II animal products (Ginsberg et al.
1999). The J&K Act was amended in
June 2002 to elevate the species from
Schedule II to Schedule I, which
provides complete protection to the
species.

Despite the fact that no shahtoosh
dealers had ever been licensed
(Government of India 1999), the
production and sale of shahtoosh
shawls and other products occurred
under Schedule II and continue to occur
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under Schedule I in Jammu and
Kashmir. In response, the Wildlife Trust
of India (WTI) has filed a case in the
Supreme Court of India against the State
of Jammu and Kashmir to force the
implementation of the amended wildlife
law. So culturally entrenched is
shahtoosh shawl manufacturing in
Jammu and Kashmir that a recent WTI—
IFAW census of shahtoosh workers
indicated that 14,293 individuals were
directly involved in shahtoosh
production (Gopinath et al. 2003). This
number appears to be lower than
expected and declining due to legal
restrictions and alternative employment
for pashmina production (cashmere
from the domestic mountain goat Capra
hircus). According to Dr. Ashok Kumar,
Senior Advisor and Trustee, WTI, a
study conducted by WTI in partnership
with IFAW in December 2003 found
shahtoosh shawls available illegally to
tourists in New Delhi and other towns
in India (A. Kumar, WTI, in litt. January
5, 2004). From his study of the
shahtoosh trade since 1992, Dr. Kumar
observed that methods of concealment
and porous borders between Tibet,
India, and Nepal have made
enforcement of Tibetan antelope
protection laws difficult.

Sale of shahtoosh shawls occurs
elsewhere in India as well, although sale
is prohibited by national law. Despite
the fact that CITES and Indian Customs
Law prohibit the commercial import
and export of shahtoosh and shahtoosh
products, raw shahtoosh fiber still
enters India and finished products still
leave. Indian authorities have made a
number of seizures of raw fiber and
finished products over the years (Wright
and Kumar 1997; Government of India
1999), but because of the conflict with
Jammu and Kashmir, they have been
unable to end the production of
shahtoosh products.

In the United States, the Appendix-I
listing of the Tibetan antelope has not
completely prevented the illegal import
and sale of shahtoosh products. Besides
CITES, the United States has an
additional domestic measure that
regulates the trade of this species. The
Lacey Act (16 U.S.C. 3371 et seq.) makes
it unlawful to import, export, transport,
sell, receive, acquire or purchase
mammals or their products that were
taken, possessed, transported, or sold in
violation of State, Federal, or foreign
laws or regulations.

Although several investigations have
revealed a market for shahtoosh
products in the United States, the first
successful prosecution was in 2001. On
May 29, 2001, a Los Angeles-based
clothier agreed to pay a $175,000 civil
settlement for importing and selling

shahtoosh shawls in violation of the
Endangered Species Act (which is the
U.S. CITES implementing legislation)
and the Lacey Act (press release from
the U.S. Attorney’s Office, District of
New Jersey, dated May 29, 2001).

CITES provisions of the Endangered
Species Act prohibit engaging in trade
contrary to CITES and the possession of
any specimen traded contrary to CITES.
Thus, once a shahtoosh shawl is
successfully smuggled into the United
States, enforcement officers must
currently prove the unlawful import in
order to seize that shawl. Listing the
Tibetan antelope under the Act would
prohibit the sale or offering for sale of
shahtoosh products in interstate or
foreign commerce as well as delivery,
receipt, transport, or shipment in
interstate or foreign commerce in the
course of a commercial activity. This
would give U.S. prosecutors additional
means of fighting shahtoosh smuggling
and the illegal market within the United
States. In addition, penalties can be
greater for species that are listed under
both CITES and the Endangered Species
Act.

Therefore, based on the best available
information, we find that the Tibetan
antelope is in danger of extinction
throughout all or a significant portion of
its range from inadequate existing
regulatory mechanisms.

E. Other Natural or Manmade Factors

Tibetan antelope are known to have
died from exposure and malnutrition
associated with severe winter weather
(Schaller 1998). A blizzard in Qinghai
Province killed a disproportionate
number of young and yearlings, and
resulted in reproductive failure in the
following year. Although, at the present
time, inclement weather does not
significantly threaten or endanger the
species in any portion of its range, it
may become more significant as
populations decline and become
increasingly fragmented because of
other mortality factors such as poaching.
Therefore, based on the best available
information, we find that the Tibetan
antelope does not appear to be in danger
of extinction within the foreseeable
future from other natural or manmade
factors.

Conclusion

In developing this rule, we have
carefully assessed the best scientific and
commercial information available
regarding the threats facing this species.
This information indicates that the total
population of Tibetan antelope has
declined significantly over the past
three decades. This decline has resulted
primarily from overutilization for

commercial purposes and inadequacy of
existing regulatory mechanisms. Habitat
impacts, especially those caused by
domestic livestock grazing, appear to be
a contributory factor in the decline, and
could have potentially greater impacts
in the near future. Because these threats
place the species in danger of extinction
throughout all or a significant portion of
its range (in accordance with the
definition of “endangered species” in
section 3(6) of the Act), we have
determined that the Tibetan antelope is
endangered throughout its range,
pursuant to the Act. This action will
result in the classification of this species
as endangered, throughout its entire
range.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition of conservation status,
requirements for Federal protection, and
prohibitions against certain practices.
Recognition through listing encourages
and results in conservation actions by
Federal, State, and private agencies and
groups, and individuals. The protection
required of Federal agencies and the
prohibitions against take and harm are
discussed, in part, below.

Section 7(a) of the Act, as amended,
and as implemented by regulations at 50
CFR part 402, requires Federal agencies
to evaluate their actions that are to be
conducted within the United States or
upon the high seas, with respect to any
species that is proposed to be listed or
is listed as endangered or threatened
and with respect to its proposed or
designated critical habitat, if any is
being designated. Because the Tibetan
antelope is not native to the United
States, no critical habitat is being
designated with this rule.

Section 8(a) of the Act authorizes the
provision of limited financial assistance
for the development and management of
programs that the Secretary of the
Interior determines to be necessary or
useful for the conservation of
endangered species in foreign countries.
Sections 8(b) and 8(c) of the Act
authorize the Secretary to encourage
conservation programs for foreign
endangered species, and to provide
assistance for such programs, in the
form of personnel and the training of
personnel.

The Act and its implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to all endangered wildlife. As such,
these prohibitions are applicable to the
Tibetan antelope. These prohibitions,
pursuant to 50 CFR 17.21, in part, make
it illegal for any person subject to the
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jurisdiction of the United States to
“take” (includes harass, harm, pursue,
hunt, shoot, wound, kill, trap, capture,
or to attempt any of these) within the
United States or upon the high seas;
import or export; deliver, receive, carry,
transport, or ship in interstate or foreign
commerce in the course of commercial
activity; or sell or offer for sale in
interstate or foreign commerce any
endangered wildlife species. It also is
illegal to possess, sell, deliver, carry,
transport, or ship any such wildlife that
has been taken in violation of the Act.
Certain exceptions apply to agents of the
Service and State conservation agencies.

Permits may be issued to carry out
otherwise prohibited activities
involving endangered wildlife species
under certain circumstances.
Regulations governing permits are
codified at 50 CFR 17.22. With regard to
endangered wildlife, a permit may be
issued for the following purposes: for
scientific purposes, to enhance the
propagation or survival of the species,
and for incidental take in connection
with otherwise lawful activities.

National Environmental Policy Act

We have determined that
Environmental Assessments and
Environmental Impact Statements, as
defined under the authority of the
National Environmental Policy Act of
1969, need not be prepared in
connection with regulations adopted
pursuant to section 4(a) of the Act. A
notice outlining our reasons for this
determination was published in the
Federal Register on October 25, 1983
(48 FR 49244).

Paperwork Reduction Act of 1995

The Office of Management and Budget
approved the information collection in
part 17 and assigned OMB Control
numbers 1018-0093 and 1018—-0094.
This final rule does not impose new
reporting or recordkeeping requirements
on State or local governments,
individuals, businesses, or
organizations. We cannot conduct or
sponsor and you are not required to
respond to a collection of information
unless it displays a currently valid OMB
control number.
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Author

Wildlife Service (see ADDRESSES section;
telephone 703-358-1708).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

m Accordingly, we amend part 17,

PART 17—[AMENDED]

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

m 2. Amend § 17.11(h) by adding the
following, in alphabetical order under
Mammals, to the List of Endangered and
Threatened Wildlife:

subchapter B of chapter I, title 50 of the = §17.11 Endangered and threatened
The primary author of this notice is Code of Federal Regulations, as follows: ~ wildlife.
Michael Kreger, Ph.D., Division of * * * * *
Scientific Authority, U.S. Fish and (h) * * *
Species Vertebrate popu- - :
Historic range lation where endan-  Status ~ When listed ﬁ;'tt)'ﬁ:tl Sﬁﬁg'sal
Common name Scientific name gered or threatened
MAMMALS
Antelope, Tibetan .... Panthalops China, India, Nepal  Entire .......cccccceeeeene E NA
hodgsonii.

Dated: March 23, 2006.
Marshall P. Jones, Jr.,
Deputy Director, Fish and Wildlife Service.
[FR Doc. 06—-3034 Filed 3—28-06; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 04011-2010-4114-02; 1.D.
032406B]

Magnuson-Stevens Fishery
Conservation and Management Act
Provisions; Fisheries of the
Northeastern United States; Northeast
(NE) Multispecies Fishery; Modification
of the Yellowtail Flounder Landing
Limit for the U.S./Canada Management
Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; landing limit.

SUMMARY: NMFS announces that the
Administrator, Northeast (NE) Region,
NMFS (Regional Administrator), is
removing the Georges Bank (GB)
yellowtail flounder trip limit for NE
multispecies days-at-sea (DAS) vessels
fishing in the U.S./Canada Management
Area. This action is authorized by the
regulations implementing Amendment

13 to the NE Multispecies Fishery
Management Plan and is intended to
prevent under-harvesting of the Total
Allowable Catch (TAC) for GB
yellowtail flounder while ensuring that
the TAC will not be exceeded during the
2005 fishing year. This action is being
taken to provide additional
opportunities for vessels to fully harvest
the GB yellowtail flounder TAC under
the authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act).

DATES: Effective March 24, 2006,
through April 30, 2006.

FOR FURTHER INFORMATION CONTACT:
Mark Grant, Fishery Management
Specialist, (978) 281-9145, fax (978)
281-9135.

SUPPLEMENTARY INFORMATION:
Regulations governing the GB yellowtail
flounder landing limit within the U.S./
Canada Management Area are found at
50 CFR 648.85(a)(3)(iv)(C) and (D). The
regulations authorize vessels issued a
valid limited access NE multispecies
permit and fishing under a NE
multispecies DAS to fish in the U.S./
Canada Management Area, as defined at
§648.85(a)(1), under specific
conditions. The TAC for GB yellowtail
flounder for the 2005 fishing year (May
1, 2005 - April 30, 2006) is 4,260 mt.
The regulations at § 648.85(a)(3)(iv)(D)
authorize the Regional Administrator to
increase or decrease the trip limits in
the U.S./Canada Management Area to
prevent over-harvesting or under-
harvesting the TAC allocation. Based

upon Vessel Monitoring System (VMS)
reports and other available information,
the Regional Administrator has
determined that the current rate of
harvest will result in the under-harvest
of the GB yellowtail flounder TAC
during the 2005 fishing year. Based on
this information, the Regional
Administrator is removing the 15,000-1b
(6,804.1-kg) trip limit for NE
multispecies DAS vessels fishing in the
U.S./Canada Management Area,
effective March 24, 2006, through April
30, 2006. Accordingly, there is no limit
on the amount of GB yellowtail flounder
that can be harvested or landed for the
remainder of the fishing year for vessels
subject to these regulations.

Classification

This action is authorized by 50 CFR
part 648 and is exempt from review
under Executive Order 12866.

Pursuant to 5 U.S.C. 553(b)(B), the
Assistant Administrator (AA) finds good
cause to waive prior notice and
opportunity for public comment for this
action, because notice and comment
would be impracticable and contrary to
the public interest. The regulations at
§648.85(a)(3)(iv)(D) grant the Regional
Administrator the authority to adjust the
GB yellowtail flounder trip limits to
prevent over-harvesting or under-
harvesting the TAC allocation. Given
that approximately 25 percent of the GB
yellowtail flounder TAC remains
unharvested and the 2005 fishing year
ends on April 30, 2006, the time
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necessary to provide for prior notice,
opportunity for public comment, or
delayed effectiveness would prevent the
agency from ensuring that the 2005 TAC
for GB yellowtail flounder will be fully
harvested. If implementation of this
action is delayed, the NE multispecies
fishery could be prevented from fully
harvesting the TAC for GB yellowtail
flounder during the 2005 fishing year.
Under-harvesting the GB yellowtail TAC
would result in increased economic
impacts to the industry and social
impacts beyond those analyzed for
Amendment 13, as the full potential
revenue from the available GB
yellowtail flounder TAC in the U.S./
Canada Management Area would not be
realized.

For the reasons specified above and
because this action relieves a restriction,

the AA finds good cause, pursuant to 5
U.S.C. 553(d)(3), to waive the entire 30—
day delayed effectiveness period for this
action. A delay in the effectiveness of
the trip limit modification in this rule
would prevent the agency from meeting
its management obligation and ensuring
the opportunity for the 2005 catch TAC
for GB yellowtail flounder specified for
the U.S./Canada Management Area to be
fully harvested. Any such delay could
lead to the negative impacts to the
fishing industry described above.

The rate of harvest of the GB
yellowtail flounder TAC in the U.S./
Canada Management Area is updated
weekly on the internet at http://
www.nero.noaa.gov. Accordingly, the
public is able to obtain information that
would provide at least some advanced
notice of a potential action to provide

additional opportunities to the NE
multispecies industry to fully harvest
the TAC for GB yellowtail flounder
during the 2005 fishing year. Further,
the potential for this action was
considered and open to public comment
during the development of Amendment
13. Therefore, any negative effect the
waiving of public comment and delayed
effectiveness may have on the public is
mitigated by these factors.

Authority: 16 U.S.C. 1801 et seq.
Dated: March 24, 2006.

James P. Burgess,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 06—3038 Filed 3—-24-06; 3:11 pm]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 54
[Docket Number LS—05-06]
RIN 0581-AC49

Changes in Fees for Voluntary Federal
Meat Grading and Certification
Services

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: The Agricultural Marketing
Service (AMS) proposes to increase the
hourly fees charged for voluntary
Federal meat grading and certification
services performed by the Meat Grading
and Certification (MGC) Branch. The
hourly fees would be adjusted by this
action to reflect the increased cost of
providing service and to ensure that the
MGC Branch operates on a financially
self-supporting basis.

DATES: Comments must be received on
or before May 30, 2006.

Additional Information or Comments:
Interested persons are invited to submit
written comments to Larry R. Meadows,
Chief; USDA, AMS, LS, MGC Branch,
STOP 0248, Room 2628-S, 1400
Independence Avenue, SW.,
Washington, DC 20250-0248;
Telephone number (202) 720-1246.
Comments may also be submitted
electronically to
Larry.Meadows@usda.gov; faxed to (202)
690—-1062; or Internet: http://
www.regulations.gov.

All comments should reference
docket number LS-05-06 and note the
date and page number of this issue of
the Federal Register.

Comments received will be posted at
http://www.ams.usda.gov/Isg/mgc/
rule.htm, or may be inspected at the
above address, between 8 a.m. and 4:30
p.m., e.s.t.,, Monday through Friday,
except legal holidays.

SUPPLEMENTARY INFORMATION:

Background

The Secretary of Agriculture is
authorized by the Agricultural
Marketing Act of 1946 (AMA), as
amended (7 U.S.C. 1621, et seq.), to
provide voluntary Federal meat grading
and certification services to facilitate the
orderly marketing of meat and meat
products and to enable consumers to
obtain the quality of meat they desire.
The AMA also provides for the
collection of fees from users of the
Federal meat grading and certification
services that are approximately equal to
the cost of providing these services. The
hourly fees are established by equitably
distributing the program’s projected
operating costs over the estimated hours
of service—revenue hours—provided to
users of the service on a yearly basis.
Program operating costs include
employee salaries and benefits, which
account for 80 percent of the operating
costs, with travel, training, and
administrative costs making up the
remainder. Periodically, the fees must
be adjusted to ensure that the program
remains financially self-supporting.

AMS regularly reviews its user-fee-
financed programs to determine if the
fees are adequate. The most recent
review determined that the existing fee
schedule for the MGC Branch would not
generate sufficient revenues to recover
operating costs for current and near-
term periods while maintaining an
adequate reserve balance. The operating
loss for fiscal year (FY) 2005 totaled
$1.8 million. Without a fee increase, the
operating loss for FY 2006 is projected
to be $1.1 million. These combined
losses will deplete MGC Branch'’s
operating reserve and place the MGG
Branch in an unstable financial position
that will adversely affect its ability to
provide meat grading and certification
services.

This proposal is necessary to offset
decreased revenue hours and increased
program operating expenses incurred
since the last fee increase. The MGC
Branch has lost revenue due to the
implementation of more efficient audit-
based and pilot certification programs
and the continued consolidation within
the livestock and meat industry. Audit-
based and pilot certification programs,
while providing the same or a higher
level of assurance, employ fewer
personnel and, therefore, generate fewer
revenue hours as compared to
traditional certification services.

MGC Branch operating expenses have
increased due to: (1) Cyber Security
upgrades mandated by the Department
and system technologies; (2) mandated
salary increases for all Federal
Government employees in 2004, 2005,
and 2006; (3) inflation of nonsalary
operating costs; and (4) accumulated
increases in continental United States
(CONUS) per diem rates, mileage rates,
and office maintenance costs.

Since the last fee increase in 2003, the
MGC Branch has made efforts to control
operating costs by closing 3 field offices
and reducing the number of support
staff by 33 percent. The MGC Branch
has also increased the use of computer
information systems for data collection,
retrieval, and dissemination; applicant
billing; and disbursement of employee
entitlements. This reduction in field
offices and support personnel, and the
increased use of automated systems to
process data has enabled the MGC
Branch to absorb a substantial portion of
the operating costs and minimize the
need for hourly fee increases in past
years. However, these management
efforts have not negated the need to
maintain trust fund balances to assure
operating expenses are met in the
future.

Despite the cost reduction efforts, the
MGC Branch incurred a $1.8 million
operating loss in FY 2005. Furthermore,
AMS projects that without an hourly fee
increase, the MGC Branch will lose
approximately $6.5 million from FY
2006 through FY 2009, and totally
deplete program reserves to the point of
deficit operations (i.e. FY 2006, $1.1
million; FY 2007, $1.2 million; FY 2008,
$1.8 million; and FY 2009, $2.4
million).

In view of the increased costs and
decreased revenues, AMS proposes to
increase the hourly fees to cover the
operating deficits. The base hourly fee
for commitment applicants would
increase from $55 to $61. A
commitment applicant is a user of meat
grading and certification services who
agrees to pay for five continuous 8 hour
days, Monday through Friday between
the hours of 6 a.m. and 6 p.m.,
excluding legal holidays. The base
hourly fee for noncommitment
applicants would increase from $64 to
$71. A noncommitment applicant is a
user of meat grading and certification
services, who agrees to pay an hourly
fee without committing to a certain
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number of service hours. The premium
hourly fee would increase from $70 to
$78. The premium hourly fee is charged
to applicants when meat grading and
certification services (1) exceed 8 hours
per day, (2) are performed before 6 a.m.
and after 6 p.m. Monday through
Friday, and (3) any time on Saturday or
Sunday, except on legal holidays. The
legal holiday fee would increase from
$110 to $122 and is charged to
applicants for meat grading and
certification services provided on legal
holidays.

Executive Order 12866

This rule has been determined to be
not significant for purposes of Executive
Order 12866, and therefore has not been
reviewed by the Office of Management
and Budget.

Regulatory Flexibility Act

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (5
U.S.C. 601, et seq.), AMS considered the
economic impact of this proposed
action on small entities and determined
that it will not have a significant
economic effect on a substantial number
of small entities.

AMS, through its MGC Branch,
provides voluntary Federal meat grading
and certification services to 285
businesses, including 100 livestock
slaughterers, 66 facilities that process
federally donated products, 62 meat
processors, 28 livestock producers and
feeders, 9 brokers, 11 trade associations,
and 9 State and Federal entities. Eighty
seven percent of these businesses
qualify as small entities; a company that
employs less than 500 employees. Small
entities generate approximately 33
percent of the MGC Branch’s revenues
and are under no obligation to use
voluntary Federal meat grading and
certification services provided under the
authority of the AMA.

Federal meat grading and certification
services facilitate the orderly marketing
of meat and meat products and enable
consumers to obtain the quality of meat
they desire. Grading services consist of
the evaluation of carcass beef, lamb,
pork, veal, and calf in accordance with
the appropriate official U.S. Standard.
The MGC Branch grades approximately
20.0 billion pounds of meat each year.
Certification services consist of the
evaluation of meat and meat products
for compliance with specification and
contractual requirements. Certification
services are regularly used by meat
purchasers to ensure that the quality
and yield of the products they purchase
comply with the stated requirements.
The MGC Branch certifies

approximately 22.4 billion pounds of
meat and meat products each year.

This action would raise the hourly
fees charged to users of Federal meat
grading and certification services. AMS
estimates that this action would provide
the MGC Branch an additional $210,210
in revenue per month in FY 2006. Since
245 small entities account for 33 percent
of MGC Branch revenues, this action
would result in an average increase of
$65 per week per applicant. This action
would increase revenues by almost $2.5
million per year and offset the projected
losses of $1.1 million in FY 2006 and
$1.2 million in FY 2007. Even with this
action, the unit cost for MGC Branch
service (revenue/total pounds graded
and certified) would actually decrease
from $0.0006 to $0.0005 per pound, due
to increased projected grading and
certification volumes.

This action is necessary to offset
decreased revenue hours and increased
program operating costs incurred since
the last fee increase. The MGC Branch
has lost revenue due to the
implementation of more efficient audit-
based and pilot certification programs
and the continued consolidation within
the livestock and meat industry. Audit-
based and pilot certification programs
employ fewer personnel, and, therefore,
generate fewer revenue hours as
compared to traditional certification
services. The implementation of audit-
based programs has decreased overall
costs to smaller entities.

MGC Branch operating expenses have
increased due to (1) Cyber Security
upgrades mandated by the Department
and system technologies; (2)
congressionally mandated salary
increases for all Federal Government
employees in 2004, 2005, and 2006; (3)
inflation of nonsalary operating costs;
and (4) accumulated increases in
continental United States (CONUS) per
diem rates, mileage rates, and office
maintenance costs.

Since 2003, the MGC Branch has
made efforts to control operating costs
by closing 3 field offices and reducing
the number of support staff by 33
percent. At the same time, the MGC
Branch has utilized automated
information management systems for
data collection, retrieval, and
dissemination; applicant billing; and
disbursement of employee entitlements.
The reduction in field offices and
support personnel and the increased use
of automated systems has enabled the
MGC Branch to absorb a substantial
portion of the operating costs and delay
hourly fee increases.

Despite these cost reduction efforts
and previous hourly fee increases, the
MGC Branch incurred a $1.8 million

operating loss in FY 2005. Furthermore,
AMS projects that without an hourly fee
increase; the MGC Branch would lose
approximately $6.5 million from FY
2006 through FY 2009 and totally
deplete program reserves to the point of
deficit operations.

In view of these increased costs, AMS
proposes to increase the hourly fees for
Federal meat grading and certification
services. The base hourly fee for
commitment applicants would increase
from $55 to $61. A commitment
applicant is a user of meat grading and
certification services who agrees to pay
for five continuous 8 hour days,
Monday through Friday between the
hours of 6 a.m. and 6 p.m., excluding
legal holidays. The base hourly fee for
noncommitment applicants would
increase from $64 to $71. A
noncommitment applicant is a user of
meat grading and certification services,
who agrees to pay an hourly fee without
committing to a certain number of
service hours. The premium hourly fee
would increase from $70 to $78. The
premium hourly fee is charged to
applicants when meat grading and
certification services (1) exceed 8 hours
per day, (2) are performed before 6 a.m.
and after 6 p.m. Monday through
Friday, and (3) any time on Saturday or
Sunday, except on legal holidays. The
legal holiday fee would increase from
$110 to $122 and is charged to
applicants for meat grading and
certification services provided on legal
holidays.

Civil Justice Reform

This action has been reviewed under
Executive Order 12988, Civil Justice
Reform. This action is not intended to
have retroactive effect and would not
pre-empt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict. There
are no administrative procedures which
must be exhausted prior to any judicial
challenge to the provisions of this rule.

Paperwork Reduction Act

This action would not impose any
additional reporting or recordkeeping
requirements on users of Federal meat
grading and certification services.

List of Subjects in 7 CFR Part 54
Food grades and standards, Food

labeling, Meat and meat products.

For the reasons set forth in the
preamble, it is proposed that 7 CFR part
54 be amended as follows:
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PART 54—MEATS, PREPARED
MEATS, AND MEAT PRODUCTS
(GRADING, CERTIFICATION, AND
STANDARDS)

1. The authority citation for 7 CFR
part 54 continues to read as follows:

Authority: 7 U.S.C. 1621-1627.

2. Section 54.27 is amended by:

A. Removing in paragraph (a), “$64”
and adding “$71” in its place, removing
“$70” and adding “$78” in its place,
and removing “$110” and adding
“$122” in its place.

B. Removing in paragraph (b), “$55”
and adding “$61” in its place, removing
“$70” and adding “$78” in its place,
and removing “$110” and adding
“$122” in its place.

Dated: March 23, 2006.
Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. E6-4519 Filed 3—28-06; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

7 CFR Parts 800 and 810

RIN 0580-AA91

United States Standards for Sorghum

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.
ACTION: Proposed rule.

SUMMARY: The Grain Inspection, Packers
and Stockyards Administration (GIPSA)
proposes to revise the United States
Standards for Sorghum to amend the
definitions of the classes Sorghum,
White sorghum, and Tannin sorghum,
and to amend the definition of nongrain
sorghum. The proposal also
recommends amendments to the grade
limits for broken kernels and foreign
material (BNFM), and the subfactor
foreign material (FM). Additionally,
GIPSA proposes to insert a total count
limit for other material into the
standards and will revise the method of
certifying test weight (TW). GIPSA
further proposes to change the
inspection plan tolerances for BNFM
and FM. These proposed changes will
help to facilitate the marketing of
sorghum.

DATES: Comments must be received on
or before May 30, 2006.

ADDRESSES: We invite you to submit
comments on this proposed rule. You
may submit comments by any of the
following methods:

e E-Mail: Send comments via
electronic mail to
comments.gipsa@usda.gov.

e Mail: Send hardcopy written
comments to Tess Butler, GIPSA, USDA,
1400 Independence Avenue, SW., Room
1647-S, Washington, DC 20250-3604.

e Fax: Send comments by facsimile
transmission to: (202) 690-2755.

e Hand Delivery or Courier: Deliver
comments to: Tess Butler, GIPSA,
USDA, 1400 Independence Avenue,
SW., Room 1647, Washington, DC
20250-3604.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

Instructions: All comments should
make reference to the date and page
number of this issue of the Federal
Register.

Read Comments: All comments will
be available for public inspection in the
above office during regular business
hours (7 CFR 1.27(b)).

FOR FURTHER INFORMATION CONTACT:
Patrick McCluskey, telephone (202)
720-4684 at GIPSA, USDA, Room 2429
North/South Building, 1400
Independence Avenue, SW.,
Washington, DC, 20250-3630; Fax
Number (202) 720-1015.
SUPPLEMENTARY INFORMATION:

Executive Order 12866

This rule has been determined to be
exempt for the purposes of Executive
Order 12866, and therefore has not been
reviewed by the Office of Management
and Budget.

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This action is not
intended to have a retroactive effect.
The United States Grain Standards Act
(USGSA) provides in section 87g that no
State or subdivision may require or
impose any requirements or restrictions
concerning the inspection, weighing, or
description of grain under the Act.
Otherwise, this proposed rule will not
preempt any State or local laws,
regulations, or policies, unless they
present any irreconcilable conflict with
this rule. There are no administrative
procedures, which must be exhausted
prior to any judicial challenge to the
provisions of this proposed rule.

Regulatory Flexibility Act Certification

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601, et seq.) requires agencies
to consider the economic impact of each
rule on small entities and evaluate
alternatives that would accomplish the
objectives of the rule without unduly

burdening small entities or erecting
barriers that would restrict their ability
to compete in the market. The purpose
is to fit regulatory actions to the scale of
businesses subject to the action.

GIPSA has determined that this
proposed rule will not have a significant
economic impact on a substantial
number of small entities, as defined in
the Regulatory Flexibility Act. Under
the provisions of the USGSA, grain
exported from the United States must be
officially inspected and weighed.
Mandatory inspection and weighing
services are provided by GIPSA and
delegated states at 54 export elevators
(including four floating elevators). All of
these facilities are owned by multi-
national corporations, large
cooperatives, or public entities that do
not meet the requirements for small
entities established by the Small
Business Administration. Most users of
the official inspection and weighing
services, and these entities that perform
these services, do not meet the
regulations for small entities. Further,
the regulations are applied equally to all
entities. In addition to GIPSA, there are
58 official agencies that perform official
services under the United States Grain
Standards Act, and most of these
entities do not meet the requirements
for small entities. GIPSA is proposing to
amend the sorghum standards to amend
the definitions of the classes Sorghum,
White sorghum, and Tannin sorghum,
and to amend the definition of nongrain
sorghum. The proposal also
recommends amendments to the grade
limits of BNFM, to the grade limits of
FM, and the associated inspection plan
tolerances. GIPSA further proposes to
insert a total count limit for other
material into the sorghum standards and
will revise the method of certifying TW.
These proposed changes will help to
facilitate the marketing of sorghum.

The U.S. sorghum industry, including
producers (approximately 40,000
(USDA-2002 Census of Agriculture)),
handlers, processors, and merchandisers
are the primary users of the U.S.
Standards for Sorghum and utilize the
official standards as a common trading
language to market grain sorghum. We
assume that some of the entities may be
small. Further, the United States Grain
Standards Act (USGSA) (7 U.S.C. 871-1)
requires the registration of all persons
engaged in the business of buying grain
for sale in foreign commerce. In
addition, those individuals who handle,
weigh, or transport grain for sale in
foreign commerce must also register.
The USGSA regulations (7 CFR 800.30)
define a foreign commerce grain
business as persons who regularly
engage in buying for sale, handling,
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weighing, or transporting grain totaling
15,000 metric tons or more during the
preceding or current calendar year. At
present, there are 92 registrants who
account for practically 100 percent of
U.S. sorghum exports, which for fiscal
year (FY) 2004 totaled approximately
2,926,726 metric tons (MT). While most
of the 92 registrants are large businesses,
we assume that some may be small.

Paperwork Reduction Act

Pursuant to the Paperwork Reduction
Act of 1995, the existing information
collection requirements are approved
under the Office of Management and
Budget (OMB) Number 0580-0013. No
additional collection or recordkeeping
requirements are imposed on the public
by this proposed rule. Accordingly, no
further OMB clearance is required under
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

GIPSA is committed to compliance
with the Government Paperwork
Elimination Act, which requires
Government agencies, in general, to
provide the public the option of
submitting information or transacting
business electronically to the maximum
extent possible.

Background

Grain sorghum (Sorghum bicolor (L.)
Moench, trivially: milo, sorghum) is a
cereal crop of African origin, whose
kernels are used in both human and
animal food, as well as industrial
products. In the sorghum standards,
sorghum is defined as “Grain that,
before the removal of dockage, consists
of 50 percent or more of whole kernels
of sorghum (Sorghum bicolor (L.)
Moench) excluding nongrain sorghum
and not more than 10.0 percent of other
grains for which standards have been
established under the United States
Grain Standards Act.” Grain sorghum
usage as animal feed is seen primarily
in the United States and Mexico, while
sorghum use in human food is global:
porridge, flatbread, and beer in Africa;
Maotai (distilled spirits) in China/
Taiwan; flatbread in the Asian sub-
continent; wheat flour replacement for
Celiac disease patients. Industrial uses
of grain sorghum include ethanol
production for fuel.

In the United States, grain sorghum
production has decreased dramatically,
dropping from over 18 million planted
acres in 1983 to an estimated 7 million
acres in 2005 (USDA-NASS estimate
June 30, 2005). These acres have been
largely replaced with corn and cotton.
The majority of grain sorghum is
produced in the southern Great Plains of
the United States. Kansas and Texas
collectively accounted for 69 percent

and 76 percent of production for the
harvests of 2003 and 2004 respectively,
while Nebraska accounted for an
additional 8 percent of production in
each year (USDA-NASS). For both the
2002/2003 and 2003/2004 marketing
years, the leading importers of United
States sorghum were Mexico, Japan,
Israel, and the European Union.

The United States Standards for
Sorghum were established December 1,
1924, and have been amended or
revised numerous times since then,
most recently in 1993. In August 1998,
GIPSA conducted a review of the
sorghum standards (63 FR 43641). No
changes to the standards were proposed
as a result of that action. On September
24, 2003, GIPSA was asked by the
National Sorghum Producers
(previously known as the National Grain
Sorghum Producers) to initiate a review
of the sorghum standards. Accordingly,
on December 17, 2003, GIPSA published
an Advance Notice of Proposed
Rulemaking (ANPR) in the Federal
Register (68 FR 70201) requesting views
and comments on the sorghum
standards.

GIPSA received 35 comments to the
ANPR from sorghum market
participants including producers,
sorghum market development groups,
and exporters. After the ANPR comment
period ended, there were further
discussions with the industry, including
a recommendation to reduce the test
weight minimum for U.S. No. 1
sorghum from 57 to 56 pounds per
bushel. Considering the comments to
the ANPR, and other available
information, several specific issues
emerged in connection with revising the
sorghum standards. The issues are (1)
sorghum class definitions, (2) nongrain
sorghum definition, (3) structure and
grade limits in BNFM, FM, and
Damaged Kernels Total (DKT), (4)
definitions of heat damaged kernels and
damaged kernels, (5) TW certification
and (6) other material count limits.

Based on comments received and
other available information, GIPSA has
decided to propose amendments to the
United States Standards for Sorghum to
help facilitate the marketing of sorghum.

1. Sorghum Class Definitions

Sorghum has four classes: Sorghum,
Tannin sorghum, White sorghum, and
Mixed sorghum. The definition of three
of the classes, Sorghum, Tannin
sorghum, and White sorghum, refer to
tannin level in a qualitative manner (i.e.,
as being either low or high in tannin
content). Numerous commenters
specifically cited the phrase “low in
tannin content” in the class definition
of Sorghum and White sorghum,

maintaining that references to tannin
content do not reflect current science
and understanding of sorghum genetics
and impart a negative connotation with
regard to sorghum quality, which
hampers market development. These
commenters stated that nearly all
sorghum hybrids grown for grain do not
contain tannins, stating that over the
last approximately 30 years, the
understanding of tannin genetics
deepened such that sorghum breeders
produced varieties essentially devoid of
tannins. GIPSA was asked to define
Sorghum and White sorghum based on
the absence of tannin compounds.

Tannins are considered both
nutritional and anti-nutritional,
depending on the concentration and
target organism. Some level of tannin
ingestion can impede weight gain in
animals, by making certain amino acids
metabolically unavailable and inhibiting
the activity of certain enzymes.
Alternately, tannins have antioxidant
properties, so may be of economic
interest.

A manuscript published in
“Phytochemistry” reported that 99
percent of U.S. sorghum hybrids are
tannin-free. Tannins are phenolic
compounds which derive from the
presence of a pigmented testa layer
(a.k.a. ‘subcoat’), controlled by two
genes known as B1 and B2. When both
of these genes are dominant, the
caryopsis (kernel) develops a pigmented
testa. The testa, located between the
aluerone cells and endocarp cells,
derives from layers of cells in close
proximity which have collapsed,
forming one layer several cells thick.
Because of sorghum hybrid
improvement programs, the genes for a
pigmented testa are recessive in almost
all commercial grain sorghum hybrids,
thus, a pigmented testa does not form.

GIPSA considers the term “absence of
tannin compounds” to have a precise
meaning, i.e., containing zero tannin
content. The industry claim of
“essentially devoid of tannins”
anticipates the possibility of a small
amount of tannin, thus GIPSA does not
consider “tannin free”” acceptable for
defining the classes of sorghum.
However, GIPSA will propose to amend
the definitions of Sorghum, Tannin
sorghum, and White sorghum based on
the absence or presence of a pigmented
testa.

2. Nongrain Sorghum Definition

Nongrain sorghum is defined as
“Seeds of broomcorn, Johnson-grass,
Sorghum almum Parodi, sorghum-
sudangrass hybrids, sorgrass,
sudangrass, and sweet sorghum
(sorgo)”. The relevance of nongrain
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sorghum is that it counts as foreign
material. GIPSA received comments
regarding the definition of nongrain
sorghum, specifically asking GIPSA to
remove certain sorghum species named
as nongrain sorghum, specifically,
sorgrass, sorghum-sudangrass hybrids,
and sweet sorghum (sorgo). A
commenter stated that sorgrass is nearly
extinct in the United States, thus is no
longer relevant to the sorghum
production situation. GIPSA believes
this has merit and proposes to remove
sorgrass from the definition of nongrain
sorghum. Although GIPSA is proposing
to remove sorgrass from the definition of
nongrain sorghum, it would function as
foreign material if discovered in a
sample.

The same commenter also stated that
sweet sorghum was grown in such small
quantity as to be non-problematic with
regard to commingling with grain
sorghum. In further discussions, sweet
sorghum producers (who grow this crop
for molasses production) expressed an
opposite opinion. They recommended
against removing sweet sorghum from
the definition of nongrain sorghum,
because they want it well understood
that their crop is nongrain sorghum. As
a result, GIPSA will not remove sweet
sorghum from the definition of nongrain
sorghum.

Sorghum-sudangrass hybrids
(botanically, Sorghum bicolor (L.)
Moench) are grown for forage, are very
unlikely to be harvested for grain due to
plant height, and may or may not
produce kernels which appear (and
function) like grain sorghum. Depending
on the genetics, some kernels appear to
meet the criteria for grain sorghum and
should be graded as such, while others
exhibit characteristics of forage type
kernels (with respect to kernel
morphology, tannin presence (hence, a
pigmented testa) and glume adherence),
thus should be counted as nongrain
sorghum. If GIPSA removes sorghum-
sudangrass hybrids from the definition
of nongrain sorghum, all sorghum-
sudangrass hybrids would be classified
as grain sorghum, including those
kernels having forage-type
characteristics (and potentially
containing a pigmented testa and/or
some level of tannin). Kernels of
sorghum-sudangrass hybrids which
exhibit morphological traits consistent
with grain sorghum should not be
excluded from the definition of grain
sorghum. Accordingly, GIPSA believes
the definition of nongrain sorghum
should be revised such that only kernels
of sorghum-sudangrass hybrids with an
appearance atypical of grain sorghum,
meaning kernels which are
morphologically consistent with those

from a forage-type plant, should be
considered nongrain sorghum.

3. Structure and Grade Limits in Broken
Kernels and Foreign Material, Foreign
Material and Damaged Kernels Total

GIPSA received comments expressing
opposing viewpoints, regarding DKT,
BNFM, and FM. Some comments
favored loosening grade limits for
BNFM and dropping FM as a subfactor.
Others favored tightening the grade
limits for DKT and BNFM, such that the
aggregate of these factors would be
equivalent to the aggregate of the DKT
and Broken Corn and Foreign Material
(BCFM) grade limits in the U.S.
Standards for Corn.

FM was added as a subfactor of BNFM
in the most recent amendment of the
sorghum standards (effective date June
1, 1993; 57 FR 58967), based on the
Grain Quality Improvement Act of 1986
(Pub. L. 99-641, Title IIT; 7 U.S.C. 76)
and a recommendation of the Grain
Quality Workshop. Prior to 1993, FM
could have been 100 percent of the
BNFM content. Inspection data for
exports from 2002-2005 indicate an FM
average of 1.1 percent, lower than the
grade limit of 1.5 percent for U.S. No.

1 sorghum.

Analysis of official export inspection
data for sorghum from 2002-2005
indicated an overall BNFM average of
3.9 percent (lower than the BNFM grade
limit of 4.0 percent for U.S. No. 1
sorghum) thus averaging U.S. No. 1
sorghum, based on BNFM. Official
inspection data for export yellow corn
during the same period indicated an
overall BCFM average of 2.8 percent
(over the BCFM grade limit of 2.0
percent U.S. No. 1 corn) thus averaging
U.S. No. 2 Yellow Corn, based on
BCFM. Sorghum received a higher
average grade than corn during the
period covered by the data, based on the
factors BNFM and BCFM.

Tightening the BNFM grade limits to
match the tighter BCFM grade limits for
corn would result in grade deflation.
Using the export inspection data cited
above, more than ninety percent of the
sorghum grading U.S. No. 2 or better
under the current BNFM grade limits,
would receive a grade of U.S. No. 3 or
4, if the corn BCFM grade limits were
utilized.

GIPSA examined export inspection
data for the period 2001 through 2004
(the last three year period for which this
data is available), to determine the rate
at which sorghum failed to meet
inspection loading plan requirements,
based on the factor BNFM. BNFM
exceeded inspection loading plan
requirements for BNFM at a 0.4 percent
rate, whereas corn failed to meet

inspection loading plan requirements
for BCFM at a 3.0 percent rate.
Accordingly, the BNFM grade limits in
the sorghum standards are not overly
restrictive. Moreover, the grade limits
for BNFM and FM can be tightened
somewhat without causing grade
deflation.

A review of the Agency’s official grain
inspection data has shown that the
average BNFM and FM values are
within the U.S. No. 1 grade limits.
GIPSA concludes that the grade limits
for BNFM and FM should be revised to
better reflect the quality of sorghum
moving through the marketplace, i.e.,
tighter grade limits would better reflect
sorghum quality in the market place.

In Table 1, GIPSA data show that
sorghum moving through the U.S.
marketing system on truck, rail and
barge, and export, have average BNFM
and FM levels which are within the U.S.
No. 1 grade limits. Table 2 shows the
cumulative distribution of sorghum at
grades 1, 2, 3, and 4 for different
shipment modes, for the factors BNFM
and FM. Virtually all sorghum moving
in the marketplace receives a grade of
U.S. No. 2 or better regardless of where
in the value chain the sorghum is
inspected.

Based on a review of the comments,
GIPSA data, and other available
information, GIPSA is proposing to
reduce the BNFM and FM grade limits.
GIPSA proposes to reduce the BNFM
grades limits for U.S. Nos. 1, 2, 3, and
4 from 4.0, 7.0, 10.0, and 13.0 percent
to 3.0, 6.0, 8.0, and 10.0 percent,
respectively. For FM, GIPSA proposes to
reduce the grade limits for U.S. Nos. 1,
2,3, and 4 from 1.5, 2.5, 3.5, and 4.5
percent to 1.0, 2.0, 3.0, and 4.0,
respectively. Table 3 shows the effect of
this change on the cumulative
distribution of sorghum available at
grades 1 through 4. There will be
minimal impact throughout the
marketing system for grades 2, 3 and 4.
GIPSA projects that some sorghum
currently grading U.S. No.1 will receive
a grade of U.S. No.2 under the proposed
BNFM and FM grade limits. Because
virtually all sorghum inspected will
continue to receive a grade of U.S. No.

1 or 2, there will be minimal impact on
the amount of sorghum available for
trade at the common market standard,
i.e., U.S. No. 2 or better. GIPSA believes
these changes will better reflect, and
improve, the quality of sorghum moving
through the marketplace.

The grade limit for DKT in sorghum
is presently tighter at U.S. No. 1 than for
corn (2.0 percent vs. 3.0 percent
respectively) and equal at U.S. No. 2
(5.0 percent). For the period 2002
through 2005, the average of DKT in
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export sorghum was 1.6 percent
(compared to the U.S. No. 1 grade limit
of 2.0 percent). Based on DKT, one
hundred percent of the sorghum

inspected at export received a grade of
U.S. No. 2 during the period.
Accordingly, the DKT grade limits in
the sorghum standards are not overly

restrictive, and GIPSA will not propose

changes to the grade limits for DKT.

TABLE 1.—FACTOR AVERAGE (%) BY SHIPMENT TYPE

Shipment type BNFM FM
3.3 1.2
3.4 1.1
3.9 1.5
3.9 1.1
[ (o T I C T To LT 4T G () SO TUSTPPUR TP PP 4.0 1.5
1 National Quality Database, Truck Data (Officially Sampled), 10/02—8/05.
2National Quality Database InterMarket Program Rail Data, (Officially Sampled, Domestic/Export), 10/02—8/05.
3National Quality Database InterMarket Program Barge Data (Officially Sampled, Origin), 10/02—8/05.
4FGIS Export Grain Inspection System (Vessel Only), 10/02—8/05.
TABLE 2.—CUMULATIVE PERCENT AT GRADES, BY FACTOR AND SHIPMENT TYPE
BNFM FM
U.S. grade
#1 #2 #3 #4 #1 #2 #3 #4
Shipment Type:
TIUCK ettt et eesneene e 73.6 94.2 98.3 99.6 77.2 88.6 92.9 96.2
T S 80.6 99.2 99.9 100.0 85.0 97.1 98.9 99.5
Barge2 ...ociiicieieceee et 66.9 95.0 99.1 100.0 68.3 89.2 95.1 98.2
ALL EXPORTS .... 61.7 100.0 100.0 100.0 79.3 99.9 100.0 100.0
Columbia River ...... 63.3 100.0 100.0 100.0 93.2 100.0 100.0 100.0
Mississippi River .... 411 100.0 100.0 100.0 65.3 99.6 100.0 100.0
NOMN TEXAS ..ocuviviiiieieeeecie ettt reas 71.9 100.0 100.0 100.0 90.7 100.0 100.0 100.0
SOULH TEXAS ..iouviiieiieiiecie ettt e srea e 96.3 100.0 100.0 100.0 947 100.0 100.0 100.0
Puget SOUN ..o 76.3 100.0 100.0 100.0 79.0 100.0 100.0 100.0

1 National Quality Database, Truck Data (Officially Sampled), 10/02—8/05.
2 National Quality Database InterMarket Program Rail Data, (Officially Sampled, Domestic/Export), 10/02—8/05.
3 National Quality Database InterMarket Program Barge Data (Officially Sampled, Origin), 10/02—8/05.

TABLE 3.—EFFECT OF CHANGING GRADE LIMITS ON CUMULATIVE DISTRIBUTION OF SORGHUM BY GRADE

#1 #2 #3 #4
FACTOR: BNFM Current Proposed Current Proposed Current Proposed Current Proposed
4.0% 3.0% 7.0% 6.0% 10.0% 8.0% 13.0% 10/0%
Shipment Type:
Truck oo 73.6 56.9 94.2 89.6 98.3 95.9 99.6 98.3
Rail 1 ...... 80.6 41.9 99.2 98.1 99.9 99.6 100.0 99.9
Barge 2 66.9 31.3 95.0 91.3 99.1 97.2 100.0 99.1
LL EXPORT? ............ 61.7 9.7 100.0 99.8 100.0 100.0 100.0 100.0
Columbia River ......... 63.3 20.4 100.0 100.0 100.0 100.0 100.0 100.0
Mississippi River ....... 411 4.5 100.0 99.5 100.0 100.0 100.0 100.0
North Texas .............. 71.9 11.0 100.0 100.0 100.0 100.0 100.0 100.0
South Texas .... 96.3 13.9 100.0 100.0 100.0 100.0 100.0 100.0
Puget Sound ............. 76.3 325 100.0 100.0 100.0 100.0 100.0 100.0
#1 #2 #3 #4
FACTOR: FM Current Proposed Current Proposed Current Proposed Current Proposed
1.5% 1.0% 2.5% 2.0% 3.5% 3.0% 4.5% 4.0%
Shipment Type:
Truck .oveeeeeiciieee 77.2 69.0 88.6 84.8 92.9 91.5 96.2 95.2
Rail ' . 85.0 62.6 97.1 93.4 98.9 98.0 99.5 99.3
Barge?2 ......c......... 68.3 41.8 89.2 81.8 95.1 92.3 98.2 96.6
ALL EXPORT? ......... 79.3 44.6 99.9 95.8 100.0 100.0 100.0 100.0
Columbia River ......... 93.2 64.2 100.0 100.0 100.0 100.0 100.0 100.0
Mississippi River ....... 65.3 38.8 99.6 915 100.0 100.0 100.0 100.0
North Texas .............. 90.7 37.8 100.0 100.0 100.0 100.0 100.0 100.0
South Texas .... 94.7 78.1 100.0 97.2 100.0 100.0 100.0 100.0
Puget Sound ............. 79.0 40.6 100.0 100.0 100.0 100.0 100.0 100.0

1 National Quality Database, Truck Data (Officially Sampled), 10/02—8/05.
2National Quality Database InterMarket Program Rail Data, (Officially Sampled, Domestic/Export), 10/02—8/05.
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3 National Quality Database InterMarket Program Barge Data (Officially Sampled, Origin), 10/02—8/05.

4. Definition of Heat Damaged Kernels
and Damaged Kernels

GIPSA received a comment
recommending deleting the reference to
‘other grains’ from the definitions of
damaged kernels and heat-damaged
kernels to better reflect levels of damage
in sorghum kernels. The definition of
damaged kernels is: kernels, pieces of
sorghum kernels, and other grains that
are badly ground damaged, badly
weather damaged, diseased, frost-
damaged, germ-damaged, heat-damaged,
insect-bored, mold-damaged, sprout-
damaged, or otherwise materially
damaged. The definition of heat-
damaged kernels is: kernels, pieces of
sorghum kernels, and other grains that
are materially discolored and damaged
by heat.

Before promulgation of the sorghum
standards, addition of damaged, or
otherwise out-of-condition grains to
sorghum, was not an uncommon
practice. In order to limit how much
damaged grain was added, ‘other grains’
was added to the definitions of damaged
kernels and heat-damaged kernels in a
1934 amendment of the sorghum
standards. ‘Other grains’ was also
included in the grading factor ‘Broken
kernels, foreign material, and other
grains’ until 1993, when GIPSA
amended the sorghum standards,
changing that grading factor to ‘Broken
kernels and foreign material’, and added
the subfactor, ‘Foreign material’, with
maximum limits under BNFM for each
grade. Separating and identifying the
individual components of ‘Broken
kernels, foreign material, and other
grains’ was required by the Grain
Quality Improvement Act of 1986,
which also prohibited the blending of
“different kinds of grain except when
such blending will result in grain being
designated as Mixed grain * * *”.

Section 74(b)(3)(D) of the USGSA
states “* * * that official United States
standards for grain shall * * * provide
the framework necessary for markets to
establish grain quality improvement
incentives.” Official inspection data
(previously cited) for DKT (which
includes damaged other grains) shows
the average DKT in export sorghum was
1.6 percent for the period 2002-2005
(within the U.S. No. 1 grade limit of 2.0
percent). This low value suggests that
the system is working and further, that
the grain handling industry is acting in
accordance with the policy of the
Congress. Removing ‘other grains’ from
the definitions of damaged kernels and
heat damaged kernels could provide
disincentives to improving sorghum

quality. Accordingly, GIPSA will not
propose to remove the reference to
‘other grains’ from the definitions of
damaged kernels and heat-damaged
kernels.

5. Test Weight Certification

In further discussions within the
industry, a request was made to lower
the test weight grade limit for U.S. No.

1 sorghum from 57 to 56 pounds per
bushel. National inspection data show
the average TW for the period 2001
through 2004 was well above 57.0 Ib/bu.
Sorghum market developers have a goal
of promoting the high quality of their
commodity. GIPSA believes that
lowering the TW grade limit would not
be consistent with the goal of promoting
high quality sorghum, because lower
test weight values imply lower quality.
Sorghum users have indicated that TW
and moisture content are the primary
quality factors upon which discounts
are based. Therefore, given the
importance of TW to users, and the fact
that the average TW is usually higher
than the current U.S. No. 1 grade limit,
GIPSA will not propose to lower the test
weight grade limit.

However, GIPSA believes it is
appropriate to revise the certification for
TW from whole and half pounds, with
a fraction of a half pound disregarded,
to certification in tenths of a pound, in
order to bring TW reporting for sorghum
in line with reporting requirements for
other factors, such as foreign material
and damaged kernels total, in the U.S.
Standards for Sorghum. The U.S.
Standards for Corn was amended in
1995 to make a similar change (60 FR
61194).

6. Other Material Count Limits

GIPSA received a comment to the
ANPR expressing concern over the lack
of a maximum count limit on other
materials allowed before sorghum
would be considered U.S. Sample
Grade, as well as the format in which
maximum count limits of other material
are presented in the standard. Although
most of the grains do not have a total
limit, wheat and soybeans do have
maximum count limits of other
materials. In sorghum, 30 pieces of other
material are theoretically allowed before
becoming U.S. Sample Grade, whereas
in wheat and soybeans, totals of 4 and
10, respectively, are permitted before
becoming U.S. Sample grade. Since
sorghum is used as a food grain in much
of the world, these factors should be
consistent with other grains used for
food. GIPSA proposes to include a total

(combined) maximum count limit of 10
for other material.

The format of the maximum count
limits table is the most recent version
GIPSA used in revisions of the
standards for wheat, soybean and canola
and is the format GIPSA will use on
future revisions of the standards.
Therefore, to maintain consistency with
the format to be used in future revisions,
GIPSA will not propose a change in the
format of the table presenting maximum
count limits of other material.

Inspection Plan Tolerances

Shiplots, unit trains, and lash barge
lots are inspected with a statistically
based inspection plan. Inspection
tolerances, commonly referred to as
Breakpoints, are used to determine
acceptable quality. The proposed
changes to the sorghum standards
require revisions to some breakpoints.
Therefore, GIPSA proposes to change
the current grade limits and breakpoints
for sorghum BNFM and FM which are
listed in Table 15 of section
800.86(c)(2).

GIPSA proposes to change the BNFM
breakpoints for U.S. Nos. 1, 2, 3, and 4
from 0.3, 0.4, 0.5, and 0.6 to 0.5, 0.6, 0.7,
and 0.8, respectively. GIPSA proposes to
change the FM breakpoints for U.S. Nos.
1, 2, 3, and 4 from 0.3, 0.4, 0.5, and 0.6
to 0.4, 0.5, 0.6, and 0.7, respectively.

Reference

Awika, J. M. and Rooney, L. W. 2004.
“Phytochemistry”. Vol. 65, pps. 1199—
1221.

Proposed GIPSA Action

GIPSA is issuing this proposed rule to
invite comments and suggestions from
all interested persons on how GIPSA
can further enhance and best facilitate
the marketing of sorghum.

GIPSA proposes to revise § 800.86,
Inspection of shiplot, unit train and lash
barge grain in single lots, paragraph (c)
(2) Table 15 by revising the breakpoints
and associated grade limits for U.S. Nos.
1, 2, 3 and 4 BNFM and FM.

GIPSA proposes to revise §810.102
Definition of other terms by revising
subparagraph (d), TW per bushel. It is
proposed that TW in sorghum be
reported to the nearest tenth of a pound
per bushel.

GIPSA proposes to revise § 810.1402
Definition of other terms by revising
subparagraph (c) (1)—(3), to remove
tannin content from the definitions of
Sorghum, Tannin sorghum, and White
sorghum, respectively.

GIPSA proposes to revise §810.1402
Definition of other terms by revising
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subparagraph (h) to remove sorgrass
from the definition of nongrain
sorghum, and to replace sorghum-
sudangrass hybrids with “seeds of
Sorghum bicolor (L.) Moench that
appear atypical of grain sorghum”.

GIPSA also proposes to revise
§810.1404 Grade and grade
requirements for sorghum to reduce the
grading limits for BNFM to 3.0, 6.0, 8.0,
and 10.0 percent for U.S. Nos. 1, 2, 3,
and 4, respectively. GIPSA further
proposes to reduce the grading limits for
FM to 1.0, 2.0, 3.0, and 4.0 percent for
U.S. Nos. 1, 2, 3, and 4, respectively.
GIPSA also proposes to revise
§810.1404; to add: “Total:” and the
number 10 under ‘Maximum count
limits of’; and a footnote numbered 3.

Comments, including data, views, and
arguments are solicited from interested
persons. Pursuant to Section 4(b)(1) of
the USGSA, as amended (7 U.S.C.
76(b)(1)), upon request, such
information concerning changes to the
standards may be presented orally in an
informal manner. Also, pursuant to this
section, no standards established or
amendments or revocations of standards
are to become effective less than one
calendar year after promulgation unless,
in the judgment of the Secretary, the
public health, interest, or safety require
that they become effective sooner.

List of Subjects
7 CFR Part 800

Administrative practice and
procedure, Grain.

7 CFR Part 810

Export, Grain.

For reasons set out in the preamble,
7 CFR parts 800 and 810 are proposed
to be amended as follows:

PART 800—GENERAL REGULATIONS

1. The authority citation for part 800
continues to read as follows:

AuthOI‘ity: Pub. L. 94-582, 90 Stat. 2867,
as amended (7 U.S.C. 71 et seq.).

2. In §800.86(c)(2), table 15 is revised
to read as follows:

§800.86 Inspection of shiplot, unit train,
and lash barge grain in single lots.

* * * * *

(C) * x %
(2) * x %

TABLE 15.—GRADE LIMITS (GL) AND BREAKPOINTS (BP) FOR SORGHUM

Maximum limits of—
Grade wel\illg;ﬂitrglgrt;[ﬁgael Damaged kernels Broken kernels and foreign material
(pounds) Heat-dama i i
- ged Foreign material
(percent) Total (percent) Total (percent) (percent)
GL BP GL BP GL BP GL BP GL BP
57.0 -0.4 0.2 0.1 2.0 1.1 3.0 0.5 1.0 0.4
55.0 -0.4 0.5 0.4 5.0 1.8 6.0 0.6 2.0 0.5
53.0 -04 1.0 0.5 10.0 23 8.0 0.7 3.0 0.6
51.0 -04 3.0 0.8 15.0 2.8 10.0 0.8 4.0 0.7

1Sorghum which is distinctly discolored shall be graded not higher than U.S. No. 3.

PART 810—OFFICIAL UNITED STATES
STANDARDS FOR GRAIN

1. The authority citation for part 810
continues to read as follows:

Authority: Pub. L. 94-582, 90 Stat. 2867 as
amended (7 U.S.C. 71 et seq.)

2. Section 810.102 is amended by
revising paragraph (d) to read as
follows:

§810.1402 810.102 Definition of other
terms.
* * * * *

(d) Test weight per bushel. The weight
per Winchester bushel (2,150.42 cubic
inches) as determined using an
approved device according to
procedures prescribed in FGIS
instructions. Test weight per bushel in
the standards for corn, mixed grain,
oats, sorghum, and soybeans is
determined on the original sample. Test
weight per bushel in the standards for
barley, flaxseed, rye, sunflower seed,

triticale, and wheat is determined after
mechanically cleaning the original
sample. Test weight per bushel is
recorded to the nearest tenth pound for
corn, rye, sorghum, soybeans, triticale,
and wheat. Test weight per bushel for
all other grains, if applicable, is
recorded in whole and half pounds with
a fraction of a half pound disregarded.
Test weight per bushel is not an official
factor for canola.

3. Section 810.1402 is amended by
revising paragraphs (c)(1) through (c)(3)
and (h) to read as follows:

§810.1402 Definition of other terms.

* * * * *

(C] * * %

(1) Sorghum. Sorghum which lacks a
pigmented testa (subcoat) and contains
less than 98.0 percent White sorghum
and not more than 3.0 percent Tannin
sorghum. The pericarp color of this
class may appear white, yellow, red,
pink, orange or bronze.

(2) Tannin sorghum. Sorghum which
has a pigmented testa (subcoat) and
contains not more than 10 percent of
kernels without a pigmented testa.

(3) White sorghum. Sorghum which
lacks a pigmented testa (subcoat) and
contains not less than 98.0 percent
kernels with a white pericarp, and
contains not more than 2.0 percent of
sorghum of other classes. This class
includes sorghum containing spots that,
singly or in combination, cover 25.0
percent or less of the kernel.

* * * * *

(h) Nongrain sorghum. Seeds of
broomcorn, Johnson-grass, Sorghum
almum Parodi, sudangrass, and sweet
sorghum (sorgo); and seeds of Sorghum
bicolor (L.) Moench that appear atypical
of grain sorghum.

4. Section 810.1404 is revised to read
as follows:

§810.1404 Grades and grade requirements
for sorghum.



Federal Register/Vol. 71, No. 60/Wednesday, March 29, 2006 /Proposed Rules 15639
Grades U.S. Nos.!
Grading factors
1 ‘ 2 ‘ 3 ‘ 4
Minimum pound limits of
Test weight per bUuShel ... 57.0 ‘ 55.0 ‘ 53.0 ‘ 51.0
Maximum percent limits of
Damaged kernels:
Heat (part of tOtal) .....ocoiieeieeee s 0.2 0.5 1.0 3.0
TOTAD et e 2.0 5.0 10.0 15.0
Broken kernels and foreign material:
Foreign material (part of total) ........cccooiiiiiinic e 1.0 2.0 3.0 4.0
TOTAD et et 3.0 6.0 8.0 10.0
Maximum count limits of
Other material:
ANIMAL Il e e 9 9 9 9
Castor DEANS ..o e 1 1 1 1
Crotalaria SEEAS ......ceeiiiieeiseeee e e 2 2 2 2
GIASS ..o 1 1 1 1
STONES 2 ... 7 7 7 7
Unknown foreign substance ..., 3 3 3 3
COCKIBDUIS ... e 7 7 7 7
TOAIB e e 10 10 10 10

U.S. Sample grade is sorghum that:

(a) Does not meet the requirements for U.S. Nos. 1, 2, 3, 4; or
(b) Has a musty, sour, or commercially objectionable foreign odor (except smut odor); or
(c) Is badly weathered, heating, or distinctly low quality.

1Sorghum which is distinctly discolored shall not grade higher than U.S. No. 3.
2 Aggregate weight of stones must also exceed 0.2 percent of the sample weight.
3Includes any combination of animal filth, castor beans, crotalaria seeds, glass, stones, unknown foreign substance or cockleburs.

James E. Link,

Administrator, Grain Inspection, Packers and
Stockyards Administration.

[FR Doc. 06—2968 Filed 3—28-06; 8:45 am]
BILLING CODE 3410-EN-P

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

7 CFR Parts 800 and 810

RIN 0580-AA90

United States Standards for Soybeans

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.

ACTION: Proposed rule.

SUMMARY: The Grain Inspection, Packers
and Stockyards Administration (GIPSA)
proposes to revise the United States
Standards for Soybeans to change the
minimum test weight per bushel from a
grade determining factor to an
informational factor. Even though an
informational factor, test weight per
bushel will be reported on official
certificates unless requested otherwise.
GIPSA also proposes to change the

reporting requirements for test weight
per bushel in soybeans from whole and
half pounds with a fraction of a half
pound disregarded to reporting to the
nearest tenth of a pound. Additionally,
GIPSA proposes to clarify the reporting
requirements for test weight in canola.
These changes would further help to
ensure market-relevant standards and
grades and to clarify reporting
requirements.

DATES: Comments must be received on
or before May 30, 2006.

ADDRESSES: We invite you to submit
comments on this proposed rule. You
may submit comments by any of the
following methods:

¢ E-Mail: Send comments via
electronic mail to
comments.gipsa@usda.gov.

e Mail: Send hardcopy written
comments to Tess Butler, GIPSA, USDA,
1400 Independence Avenue, SW., Room
1647-S, Washington, DC 20250-3604.

¢ Fax: Send comments by facsimile
transmission to: (202) 690—-2755.

e Hand Delivery or Courier: Deliver
comments to: Tess Butler, GIPSA,
USDA, 1400 Independence Avenue,
SW., Room 1647, Washington, DC
20250-3604.

¢ Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

Instructions: All comments should
make reference to the date and page
number of this issue of the Federal
Register.

Read Comments: All comments will
be available for public inspection in the
above office during regular business
hours (7 CFR 1.27(b)).

FOR FURTHER INFORMATION CONTACT:
Marianne Plaus, telephone (202) 690—
3460 at GIPSA, USDA, ROOM 2429,
1400 Independence Avenue, SW.,
Washington, DC, 20250-2429; Fax
Number (202) 720-1015.
SUPPLEMENTARY INFORMATION:

Executive Order 12866

This rule has been determined to be
exempt for the purposes of Executive
Order 12866, and therefore has not been
reviewed by the Office of Management
and Budget.

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This action is not
intended to have a retroactive effect.
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The United States Grain Standards Act
provides in section 87g that no State or
subdivision may require or impose any
requirements or restrictions concerning
the inspection, weighing, or description
of grain under the Act. Otherwise, this
proposed rule will not preempt any
State or local laws, regulations, or
policies, unless they present any
irreconcilable conflict with this rule.
There are no administrative procedures,
which must be exhausted prior to any
judicial challenge to the provisions of
this proposed rule.

Regulatory Flexibility Act Certification

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.) requires agencies
to consider the economic impact of each
rule on small entities and evaluate
alternatives that would accomplish the
objectives of the rule without unduly
burdening small entities or erecting
barriers that would restrict their ability
to compete in the market. The purpose
is to fit regulatory actions to the scale of
businesses subject to the action.

GIPSA has determined that this
proposed rule will not have a significant
economic impact on a substantial
number of small entities, as defined in
the Regulatory Flexibility Act. Under
the provisions of the United States
Grain Standards Act, grain exported
from the United States must be officially
inspected and weighed. Mandatory
inspection and weighing services are
provided by GIPSA at 36 export
elevators (including 4 floating
elevators). All of these facilities are
owned by multi-national corporations,
large cooperatives, or public entities
that do not meet the requirements for
small entities established by the Small
Business Administration. GIPSA is
proposing to amend the soybean
standards to change the minimum test
weight per bushel from a grade
determining factor to an informational
factor. GIPSA also is proposing to
change the reporting requirements for
test weight per bushel in soybeans from
whole and half pounds with a fraction
of a half pound disregarded to reporting
to the nearest tenth of a pound.
Additionally, GIPSA is proposing to
clarify the reporting requirements for
test weight in canola. These proposed
changes are needed to ensure market-
relevant standards and to clarify
reporting requirements. Further, the
regulations and standards are applied
equally to all entities. In addition to
GIPSA, there are 58 official agencies
that perform official services under the
United States Grain Standards Act, and
most of these entities do not meet the
requirements for small entities.

The U.S. soybean industry, including
producers (approximately 663,880),
handlers (approximately 6,000 domestic
elevators), traders (approximately 1,402
eligible soybean futures traders),
processors (approximately 70 facilities),
merchandisers, and exporters, are the
primary users of the U.S. Standards for
Soybean and utilize the official
standards as a common trading language
to market soybean. We assume that
some of the entities may be small.
Further, the United States Grain
Standards Act (USGSA) (7 U.S.C. 871-1)
requires the registration of all persons
engaged in the business of buying grain
for sale in foreign commerce. In
addition, those individuals who handle,
weigh, or transport grain for sale in
foreign commerce must also register.
The USGSA regulations (7 CFR 800.30)
define a foreign commerce grain
business as persons who regularly
engage in buying for sale, handling,
weighing, or transporting grain totaling
15,000 metric tons or more during the
preceding or current calendar year. At
present, there are 92 registrants who
account for practically 95 percent of
U.S. soybean exports, which for fiscal
year (FY) 2004 totaled approximately
22,544,688 metric tons (MT). While
most of the 92 registrants are large
businesses, we assume that some may
be small.

Paperwork Reduction Act

Pursuant to the Paperwork Reduction
Act of 1995, the existing information
collection requirements are approved
under OMB Number 0580-0013. An
insignificant change in burden will
result from the soybean informational
factor change. However, any burden
measurement, as a result of this change,
will remain within the previously
approved information collection
requirements. Accordingly, no further
OMB clearance is required under the
Paperwork Reduction Act.

GIPSA is committed to compliance
with the Government Paperwork
Elimination Act, which requires
Government agencies, in general, to
provide the public the option of
submitting information or transacting
business electronically to the maximum
extent possible.

Background

The U.S. Standards for Grain serve as
the starting point to define U.S. grain
quality in the marketplace. The United
States Standards for Soybeans (7 CFR
810.1601-810.1605) were established in
1940 under the authority of the United
States Grain Standards Act (7 U.S.C. 71
et seq.) and since establishment,
minimum test weight per bushel has

been included as a mandatory grade
determining factor. Test weight is the
weight of a measured volume of grain
(bulk density) and is expressed in
pounds per Winchester bushel. In the
current U.S. Standards for Soybeans (7
CFR 810.1604), the minimum allowable
test weight per bushel is stated for each
numerical grade. The grade table for
soybeans (§ 810.1604) contains the
minimum test weight limits for grades
U.S. Nos. 1, 2, 3, and 4 as 56.0, 54.0,
52.0, and 49.0 respectively.

Over the past several years, GIPSA’s
Grain Inspection Advisory Committee
has engaged in the discussion of test
weight (TW), and in November 2003
passed the following resolution:

The Grain Inspection Advisory Committee
supports GIPSA’s efforts to assure the U.S.
Standards for soybeans are meeting the needs
of the U.S. soybean market. GIPSA should
continue its efforts in this area by proposing
to remove TW from the standards as a grade
determining factor. Further GIPSA should
propose changes to report soybean TW to the
nearest tenth pound per bushel.

The specific issues for consideration
in this proposed rule are: (1)
Designation of test weight in soybeans
as a non-grade determining
informational factor; and (2) amending
the definition to report test weight to the
nearest tenth pound. While proposing to
amend the standards, GIPSA will also
clarify the regulations concerning the
certification requirements for test
weight in soybeans and canola.

Designation of Minimum Test Weight
Per Bushel

Since the establishment of the United
States Standards for Soybeans in 1940,
minimum TW has been included as a
mandatory grade determining factor and
has historically been perceived as a
general indicator of overall soybean
quality. Some perceive that a higher
TW, or density, is indicative of a higher
yield of oil and protein. Research
indicates, however, that TW is not a
good indicator of the oil and protein
yield of processed soybeans (Ref. 1, 2).
A University of Illinois study concludes
that the correlation coefficients between
TW and protein and oil content are as
low as 0.077 and 0.016 respectively
(Ref. 3). GIPSA’s analysis of its own
inspection data supports the
researchers’ findings. In recognition of
protein and oil as the true determinants
of value in soybean processing and the
markets’ need to identify these intrinsic
properties, GIPSA incorporated tests for
both soybean protein and oil as official
criteria under the USGSA (54 FR 33702)
in 1989.

As part of its evaluation of TW,
GIPSA conducted a statistical review of
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inspection data to determine the impact
of removing TW as a grade determining
factor on the certified grades. The
review established that in over 400,000
soybean inspections, certified between
January 1, 2001, and September 30,
2003, 99.5 percent of the official grades
would have been unaffected by the
removal of TW as a grading factor. In
other words, the market should not
anticipate grade inflation or deflation
due to GIPSA’s actions.

Although TW does not imply intrinsic
quality, TW is of value as a
measurement of stock and production,
in stowage calculations, and in
determining operational value. The
USDA'’s Risk Management Agency and
Farm Service Agency, as well as private
auditors, use TW to verify stock and
production. Soybean handlers use TW
in stowage calculations to determine the
appropriate container size for a specific
quantity of soybeans. Some processors
use TW to determine the operations
value of soybean lots. For example, one
processor explained that knowing the
TW of a lot of soybeans allowed him to
know the approximate amount of
soybeans that would fit into a crusher
and approximately how much flake
would be produced.

Based on its findings, GIPSA proposes
that the minimum TW per bushel be
changed from a grade determining factor
to a non-grade determining
informational factor in the official U.S.
Standards for Soybeans. Even though an
informational factor, GIPSA will require
the measurement and reporting of TW
for each official soybean grade
inspection. GIPSA’s evaluation
indicates that not all buyers of soybeans
are interested in the TW information;
consequently, GIPSA will also propose
regulatory language to allow for an
optional exemption in the certification
reporting requirements.

Reporting and Certification of
Minimum Test Weight Per Bushel

GIPSA proposes to revise § 810.102(d)
of the United States Standards for Grain
to report TW in soybeans to the nearest
tenth of a pound. Presently, TW in
soybeans is certified in whole and half
pounds with fractions of a half pound
disregarded. This change will bring the
reporting requirements for TW into line
with the reporting requirements for
other factors in the Official Standards

for Soybeans, such as foreign material
and moisture content.

Inspection Plan Tolerances

To reflect the proposed change of TW
from a grade determining factor to a
non-grade determining informational
factor, GIPSA proposes to revise the
tables pertaining to soybean grade limits
in § 800.86 of the regulations. Shiplots,
unit trains, and lash barge lots are
inspected in accordance to a statistically
based inspection plan (55 FR 24030;
June 13, 1990). Inspection tolerances,
commonly referred to as breakpoints,
are used to determine acceptable
quality. GIPSA’s proposal to change TW
from a grade determining factor to an
informational factor necessitates
removing soybean TW breakpoints from
the Grade Limits and Breakpoints for
Soybeans table and replacing them in
the Breakpoints for Soybean Special
Grades and Factors table.

Certification

As GIPSA proposes changes to the
soybean standards for TW, it allows
GIPSA to clarify the TW certification
reporting requirements for both
soybeans and canola in § 800.162(c).
With regard to soybeans, GIPSA
proposes to clarify the reporting
requirements for test weight as a non-
grade determining factor and the
optional exemption for TW
determination. The exemption will
allow the applicant for inspection to
request that TW not be determined, and
therefore not reported. With regard to
canola, GIPSA proposes to clarify that
TW in canola is only determined and
reported upon request of an applicant.

Proposed GIPSA Action

GIPSA proposes to revise § 810.1604,
Grades and grade requirements for
soybeans. It is proposed that minimum
TW per bushel be eliminated from the
grade chart as a mandatory grade
determining factor, but be retained in
the standards as a non-grade
determining informational factor.

GIPSA proposes to revise § 810.102,
Definition of other terms, by revising
subparagraph (d), TW per bushel. It is
proposed that TW in soybeans be
reported to the nearest tenth of a pound
per bushel.

GIPSA also proposes to revise
§800.86, Inspection of shiplot, unit
train, and lash barge grain in single lots,

paragraph (c)(2) by reassigning TW from
table 17 to table 18.

Finally, GIPSA proposes to
incorporate clarification for the TW
certification reporting requirements for
both soybeans and canola in
§800.162(a) and § 800.162(c).

Comments, including data, views, and
arguments are solicited from interested
persons. Pursuant to section 4(b)(1) of
the United States Grain Standards Act,
as amended (7 U.S.C. 76(b)(1)), upon
request, such information concerning
changes to the standards may be
presented orally in an informal manner.
Also, pursuant to this section, no
standards established or amendments or
revocations of standards are to become
effective less than one calendar year
after promulgation unless, in the
judgment of the Secretary, the public
health, interest, or safety require that
they become effective sooner.

References

(1) Hill, L.D., “Changes in the Grain
Standards Act,” Grain Grades and
Standards, 113-184.

(2) West, V.J., “How Good Are Soybean
Grades?,” Illinois Farm Economics, No.
192, Extension Service in Agriculture
and Home Economics, College of
Agriculture, University of Illinois, May
1951, p. 1166.

(3) Hill, L.D., “Improving Grades and
Standards for Soybeans,” p. 829.

List of Subjects
7 CFR Part 800

Administrative practice and
procedure, Grain.

7 CFR Part 810

Export, Grain.

For reasons set out in the preamble,
7 CFR parts 800 and 810 are proposed
to be amended as follows:

PART 800—GENERAL REGULATIONS

1. The authority citation for part 800
continues to read as follows:

Authority: Pub. L. 94-582, 90 Stat. 2867,
as amended (7 U.S.C. 71 et seq.).

2. In §800.86(c)(2), tables 17 and 18
are revised to read as follows:

§800.86 Inspection of shiplot, unit train,
and lash barge grain in single lots.
* * * * *

C)***

(2) * *x %



15642 Federal Register/Vol. 71, No. 60/Wednesday, March 29, 2006 /Proposed Rules

TABLE 17.—GRADE LIMITS (GL) AND BREAKPOINTS (BP) FOR SOYBEANS

Maximum limits of—

Grade Damaged kernels

Foreign material Splits (percent) Soybeans of other

Heat-d t I t

e?per?:?r?t)ged Total (percent) (percent) colors (percent)
GL BP GL BP GL BP GL BP GL BP
0.2 0.2 2.0 0.8 1.0 0.2 10.0 1.6 1.0 0.7
0.5 0.3 3.0 0.9 2.0 0.3 20.0 2.2 2.0 1.0
1.0 0.5 5.0 1.2 3.0 0.4 30.0 25 5.0 1.6
3.0 0.9 8.0 1.5 5.0 0.5 40.0 2.7 10.0 2.3

1Soybeans which are purple mottles or stained shall be graded not higher than U.S. No. 3.
2Soybeans which are materially weathered shall be graded not higher than U.S. No. 4.

TABLE 18.—BREAKPOINTS FOR SOYBEAN SPECIAL GRADES AND FACTORS

Special grade or factor Grade limit Breakpoint
Garlicky ....oooceeieeeeeee e 5 0r more per 1,000 ramS ......cccueeeeirreeiireeeaireeerreeesssree e s e e s sne e e s snee e e anneessreeesenreeeannes 2
Infested Same as in §810.107 0
Soybeans of other colors ..........cccccevevenenne Not more than 10.0% 2.3
MOISTUIE ...ooveeiiiiiieiee e As specified by contract or load order grade ..........cccocveiiiiiiiiiecie e 0.3
Test Weight .....ccooeviiieeeeeeeee e As specified by contract or 10ad OFAEr ..........coceiiiiiiiiii s -0.4
* * * * *

3. In § 800.162, paragraph (a) is
revised and paragraph (c) is added to
read as follows:

§800.162 Certification of grade; special
requirements.

(a) General. Except as provided in
paragraph (c) of this section, each
official certificate for grade shall show:

(1) The grade and factor information
required by the Official U.S. Standards
for Grain;

(2) The test weight of the grain, if
applicable;

(3) The moisture content of the grain;

(4) The results for each official factor
for which a determination was made;

(5) The results for each official factor
that determined the grade when the
grain is graded other than U.S. No. 1;

(6) Any other factor information
considered necessary to describe the
grain; and

(7) Any additional factor results
requested by the applicant for official
factors defined in the Official U.S.

Standards for Grain.
* * * * *

(c) Test weight for canola and
soybeans. Official canola inspection
certificates shall show, in addition to
the requirements of paragraphs (a) and
(b) of this section, the official test
weight per bushel only upon request by
the applicant. Official soybean
inspection certificates shall show, in
addition to the requirements of
paragraphs (a) and (b) of this section,
the official test weight per bushel unless
the applicant requests that test weight
not be determined. Upon request,
soybean test weight results will not be
determined and/or reported on the
official certificate.

* * * * *

PART 810—OFFICIAL UNITED STATES
STANDARDS FOR GRAIN

4. The authority citation for part 810
is revised to read as follows:

Authority: Pub. L. 94-582, 90 Stat. 2067 as
amended (7 U.S.C. 71 et seq.).

5.In §810.102, paragraph (d) is
revised to read as follows:

§810.102 Definition of other terms.

* * * * *

(d) Test weight per bushel. The weight
per Winchester bushel (2,150.42 cubic
inches) as determined using an
approved device according to
procedures prescribed in FGIS
instructions. Test weight per bushel in
the standards for corn, mixed grain,
oats, sorghum, and soybeans is
determined on the original sample. Test
weight per bushel in the standards for
barley, flaxseed, rye, sunflower seed,
triticale, and wheat is determined after
mechanically cleaning the original
sample. Test weight per bushel is
recorded to the nearest tenth pound for
corn, rye, soybeans, triticale, and wheat.
Test weight per bushel for all other
grains, if applicable, is recorded in
whole and half pounds with a fraction
of a half pound disregarded. Test weight
per bushel is not an official factor for
canola.

* * * * *

6. Section 810.1604 is revised to read
as follows:

§810.1604 Grades and grade requirements
for soybeans.

Grading factors

Grades U.S. Nos.

1 ‘ 2 ‘ 3 ‘ 4

Damaged kernels:

Maximum percent limits of:

Heat (Part Of TO1A1) ......oiiii e et 0.2 0.5 1.0 3.0
LI €= LT PU PR PR PPRUP 2.0 3.0 5.0 8.0
FOreign Material ...........oociiiiii e e 1.0 2.0 3.0 5.0

SPIIES e e e 10.0 20.0 30.0 40.0
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Grades U.S. Nos.
Grading factors
1 2 3 4
Soybeans Of OthEr COIOIS T ..o e r e nre e 1.0 2.0 5.0 10.0
Maximum count limits of:
Other material:

ANIMA FIIEN oottt e et e e e e e e a e b e et e e e e e e e e ereeeneeereeareeenres 9 9 9 9
(07T LT gl o= T LSRR 1 1 1 1
(07 (o] ¢ 1= T4 = T =T=T =Y [ S 2 2 2 2
GBS ..ttt e e et e e e e et—eeeeateeeea—eeeaaa—eeeaa—eeeateteeateaeaateaeaasreeeareeeeaareeeaanreas 0 0 0 0
1 o] 1= 3 3 3 3
UNKNown foreign SUDSTANCE .........c.coouiiiiiiieie et 3 3 3 3
QLI c= LS PSPPI 10 10 10 10

U.S. Sample grade is Soybeans that:

(a) Does not meet the requirements for U.S. Nos. 1, 2, 3, or 4; or
(b) Have a musty, sour, or commercially objectionable foreign odor (except smut or garlic odor); or

(c) Are heating or of distinctly low quality.

1 Disregard for Mixed soybeans.

2|n addition to the maximum count limit, stones must exceed 0.1 percent of the sample weight.

3Includes any combination of animal filth, castor beans, crotalaria seeds, glass, stones, and unknown substances. The weight of stones is not

applicable for total other material.

James E. Link,

Administrator, Grain Inspection, Packers and
Stockyards Administration.

[FR Doc. 06—2967 Filed 3—28-06; 8:45 am]
BILLING CODE 3410-EN-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM340; Notice No. 25-06—01—
SC]

Special Conditions: Airbus Model
A380-800 Airplane, Design Roll
Maneuver

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed special
conditions.

SUMMARY: This notice proposes special
conditions for the Airbus A380-800
airplane. This airplane will have novel
or unusual design features when
compared to the state of technology
envisioned in the airworthiness
standards for transport category
airplanes. Many of these novel or
unusual design features are associated
with the complex systems and the
configuration of the airplane, including
its full-length double deck. For these
design features, the applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for design roll maneuvers. These
proposed special conditions contain the
additional safety standards that the
Administrator considers necessary to

establish a level of safety equivalent to
that established by the existing
airworthiness standards. Additional
special conditions will be issued for
other novel or unusual design features
of the Airbus Model A380-800 airplane.
DATES: Comments must be received on
or before May 15, 2006.

ADDRESSES: Comments on this proposal
may be mailed in duplicate to: Federal
Aviation Administration, Transport
Airplane Directorate, Attention: Rules
Docket (ANM-113), Docket No. NM 340,
1601 Lind Avenue SW., Renton,
Washington 98055-4056; or delivered in
duplicate to the Transport Airplane
Directorate at the above address. All
comments must be marked: Docket No.
NM340. Comments may be inspected in
the Rules Docket weekdays, except
Federal holidays, between 7:30 a.m. and
4 p.m.

FOR FURTHER INFORMATION CONTACT:
Holly Thorson, FAA, International
Branch, ANM-116, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue SW.,
Renton, Washington 98055—4056;
telephone (425) 227-1357; facsimile
(425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. The most helpful comments
reference a specific portion of the
special conditions, explain the reason
for any recommended change, and
include supporting data. We ask that
you send us two copies of written
comments.

We will file in the docket all
comments we receive as well as a report
summarizing each substantive public
contact with FAA personnel concerning
these proposed special conditions. The
docket is available for public inspection
before and after the comment closing
date. If you wish to review the docket
in person, go to the address in the
ADDRESSES section of this notice
between 7:30 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments
filed late, if it is possible to do so
without incurring expense or delay. We
may change the proposed special
conditions in light of the comments we
receive.

If you want the FAA to acknowledge
receipt of your comments on this
proposal, include with your comments
a pre-addressed, stamped postcard on
which the docket number appears. We
will stamp the date on the postcard and
mail it back to you.

Background

Airbus applied for FAA certification/
validation of the provisionally
designated Model A3XX~-100 in its
letter AI/L 810.0223/98, dated August
12, 1998, to the FAA. Application for
certification by the Joint Aviation
Authorities (JAA) of Europe had been
made on January 16, 1998, reference Al/
L 810.0019/98. In its letter to the FAA,
Airbus requested an extension to the 5-
year period for type certification in
accordance with 14 CFR 21.17(c). The
request was for an extension to a 7-year
period, using the date of the initial
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application letter to the JAA as the
reference date. The reason given by
Airbus for the request for extension is
related to the technical challenges,
complexity, and the number of new and
novel features on the airplane. On
November 12, 1998, the Manager,
Aircraft Engineering Division, AIR-100,
granted Airbus’ request for the 7-year
period, based on the date of application
to the JAA.

In its letter AI/LE—A 828.0040/99
Issue 3, dated July 20, 2001, Airbus
stated that its target date for type
certification of the Model A380-800 had
been moved from May 2005, to January
2006, to match the delivery date of the
first production airplane. In a
subsequent letter (AI/L 810.0223/98
issue 3, dated January 27, 2006), Airbus
stated that its target date for type
certification is October 2, 2006. In
accordance with 14 CFR 21.17(d)(2),
Airbus chose a new application date of
December 20, 1999, and requested that
the 7-year certification period which
had already been approved be
continued. The FAA has reviewed the
part 25 certification basis for the Model
A380-800 airplane, and no changes are
required based on the new application
date.

The Model A380-800 airplane will be
an all-new, four-engine jet transport
airplane with a full double-deck, two-
aisle cabin. The maximum takeoff
weight will be 1.235 million pounds
with a typical three-class layout of 555
passengers.

Type Certification Basis

Under the provisions of 14 CFR 21.17,
Airbus must show that the Model A380-
800 airplane meets the applicable
provisions of 14 CFR part 25, as
amended by Amendments 25—1 through
25-98. If the Administrator finds that
the applicable airworthiness regulations
do not contain adequate or appropriate
safety standards for the Airbus A380-
800 airplane because of novel or
unusual design features, special
conditions are prescribed under the
provisions of 14 CFR 21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Airbus Model A380-800
airplane must comply with the fuel vent
and exhaust emission requirements of
14 CFR part 34 and the noise
certification requirements of 14 CFR
part 36. In addition, the FAA must issue
a finding of regulatory adequacy
pursuant to section 611 of Public Law
93-574, the ‘“‘Noise Control Act of
1972.”

Special conditions, as defined in 14
CFR 11.19, are issued in accordance
with 14 CFR 11.38 and become part of

the type certification basis in
accordance with 14 CFR 21.17(a)(2).
Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, the special conditions
would also apply to the other model
under the provisions of 14 CFR 21.101.

Discussion of Novel or Unusual Design
Features

The A380 is equipped with an
electronic flight control system. In this
system, there is not a direct mechanical
link between the airplane flight control
surface and the pilot’s cockpit control
device as there is on more conventional
airplanes. Instead, a flight control
computer commands the airplane flight
control surfaces, based on input
received from the cockpit control
device. The pilot input is modified by
the flight control computer—based on
the current airplane flight parameters
before the command is given to the
flight control surface. Therefore, there is
not a direct mechanical relationship
between the pilot command and the
command given to the control surface.

The formulation of airplane design
load conditions in 14 CFR part 25 is
based on the assumption that the
airplane is equipped with a control
system in which there is a direct
mechanical linkage between the pilot’s
cockpit control and the control surface.
Thus for roll maneuvers, the regulation
specifies a displacement for the aileron
itself, and does not envision any
modification of the pilot’s control input.
Since such a system will affect the
airplane flight loads and thus the
structural strength of the airplane,
special conditions appropriate for this
type of control system are needed.

In particular, the proposed special
condition would adjust the design roll
maneuver requirements specified in
§ 25.349(a), so that they take into
account the effect of the A380’s
electronic flight control computer on the
control surface deflection. The proposed
special condition would require that the
roll maneuver be performed by
deflection of the cockpit roll control, as
opposed to specifying a deflection of the
aileron itself as the current regulation
does. The deflection of the control
surface would then be determined from
the cockpit input, based on the
computer’s flight control laws and the
current airplane flight parameters.

Applicability

As discussed above, these special
conditions are applicable to the Airbus

A380-800 airplane. Should Airbus
apply at a later date for a change to the
type certificate to include another
model incorporating the same novel or
unusual design features, these special
conditions would apply to that model as
well under the provisions of § 21.101.

Conclusion

This action affects only certain novel
or unusual design features of the Airbus
A380-800 airplane. It is not a rule of
general applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Proposed Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration (FAA) proposes the
following special condition as part of
the type certification basis for the
Airbus A380-800 airplane.

In lieu of compliance with 14 CFR
25.349(a), the following special
condition is proposed:

The following conditions, speeds, and
cockpit roll control motions (except as
the motions may be limited by pilot
effort) must be considered in
combination with an airplane load
factor of zero and two-thirds of the
positive maneuvering factor used in
design. In determining the resulting
control surface deflections, the torsional
flexibility of the wing must be
considered in accordance with
§25.301(b):

a. Conditions corresponding to steady
rolling velocities must be investigated.
In addition, conditions corresponding to
maximum angular acceleration must be
investigated for airplanes with engines
or other weight concentrations outboard
of the fuselage. For the angular
acceleration conditions, zero rolling
velocity may be assumed in the absence
of a rational time history investigation
of the maneuver.

b. At V4, sudden movement of the
cockpit roll control up to the limit is
assumed. The position of the cockpit
roll control must be maintained, until a
steady roll rate is achieved and then
must be returned suddenly to the
neutral position.

c. At Vg, the cockpit roll control must
be moved suddenly and maintained so
as to achieve a roll rate not less than
that obtained in paragraph b. above.

d. At Vp, the cockpit roll control must
be moved suddenly and maintained so
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as to achieve a roll rate not less than one
third of that obtained in paragraph b.
above.

Issued in Renton, Washington, on March
20, 2006.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E6-4509 Filed 3—28-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM342; Notice No. 25—-06—-03—
SC]

Special Conditions: Airbus Model
A380-800 Airplane, Extendable Length
Escape System

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed special
conditions.

SUMMARY: This notice proposes special
conditions for the Airbus A380-800
airplane. This airplane will have novel
or unusual design features when
compared to the state of technology
envisioned in the airworthiness
standards for transport category
airplanes. Many of these novel or
unusual design features are associated
with the complex systems and the
configuration of the airplane, including
its full-length double deck. For these
design features, the applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
regarding extendable length escape
slides. These proposed special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.
Additional special conditions will be
issued for other novel or unusual design
features of the Airbus Model A380-800
airplane.

DATES: Comments must be received on
or before May 15, 2006.

ADDRESSES: Comments on this proposal
may be mailed in duplicate to: Federal
Aviation Administration, Transport
Airplane Directorate, Attention: Rules
Docket (ANM-113), Docket No. NM342,
1601 Lind Avenue SW., Renton,
Washington 98055—4056; or delivered in
duplicate to the Transport Airplane
Directorate at the above address. All
comments must be marked: Docket No.
NM342. Comments may be inspected in

the Rules Docket weekdays, except
Federal holidays, between 7:30 a.m. and
4 p.m.

FOR FURTHER INFORMATION CONTACT:
Holly Thorson, FAA, International
Branch, ANM-116, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056;
telephone (425) 227-1357; facsimile
(425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. The most helpful comments
reference a specific portion of the
special conditions, explain the reason
for any recommended change, and
include supporting data. We ask that
you send us two copies of written
comments.

We will file in the docket all
comments we receive as well as a report
summarizing each substantive public
contact with FAA personnel concerning
these proposed special conditions. The
docket is available for public inspection
before and after the comment closing
date. If you wish to review the docket
in person, go to the address in the
ADDRESSES section of this notice
between 7:30 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments
filed late, if it is possible to do so
without incurring expense or delay. We
may change the proposed special
conditions in light of the comments we
receive.

If you want the FAA to acknowledge
receipt of your comments on this
proposal, include with your comments
a pre-addressed, stamped postcard on
which the docket number appears. We
will stamp the date on the postcard and
mail it back to you.

Background

Airbus applied for FAA certification/
validation of the provisionally-
designated Model A3XX-100 in its
letter AI/L 810.0223/98, dated August
12, 1998, to the FAA. Application for
certification by the Joint Aviation
Authorities (JAA) of Europe had been
made on January 16, 1998, reference
AI/L 810.0019/98. In its letter to the
FAA, Airbus requested an extension to
the 5-year period for type certification
in accordance with 14 CFR 21.17(c). The
request was for an extension to a 7-year
period, using the date of the initial
application letter to the JAA as the

reference date. The reason given by
Airbus for the request for extension is
related to the technical challenges,
complexity, and the number of new and
novel features on the airplane. On
November 12, 1998, the Manager,
Aircraft Engineering Division, AIR-100,
granted Airbus’ request for the 7-year
period, based on the date of application
to the JAA.

In its letter AI/LE—A 828.0040/99
Issue 3, dated July 20, 2001, Airbus
stated that its target date for type
certification of the Model A380-800 had
been moved from May 2005, to January
2006, to match the delivery date of the
first production airplane. In a
subsequent letter (AI/L 810.0223/98
issue 3, dated January 27, 2006), Airbus
stated that its target date for type
certification is October 2, 2006. In
accordance with 14 CFR 21.17(d)(2),
Airbus chose a new application date of
December 20, 1999, and requested that
the 7-year certification period which
had already been approved be
continued. The FAA has reviewed the
part 25 certification basis for the Model
A380-800 airplane, and no changes are
required based on the new application
date.

The Model A380-800 airplane will be
an all-new, four-engine jet transport
airplane with a full double-deck, two-
aisle cabin. The maximum takeoff
weight will be 1.235 million pounds
with a typical three-class layout of 555
passengers.

Type Certification Basis

Under the provisions of 14 CFR 21.17,
Airbus must show that the Model A380—
800 airplane meets the applicable
provisions of 14 CFR part 25, as
amended by Amendments 25—1 through
25-98. If the Administrator finds that
the applicable airworthiness regulations
do not contain adequate or appropriate
safety standards for the Airbus A380—
800 airplane because of novel or
unusual design features, special
conditions are prescribed under the
provisions of 14 CFR 21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Airbus Model A380-800
airplane must comply with the fuel vent
and exhaust emission requirements of
14 CFR part 34 and the noise
certification requirements of 14 CFR
part 36. In addition, the FAA must issue
a finding of regulatory adequacy
pursuant to section 611 of Public Law
93-574, the ‘“Noise Control Act of
1972.”

Special conditions, as defined in 14
CFR 11.19, are issued in accordance
with 14 CFR 11.38 and become part of
the type certification basis in
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accordance with 14 CFR 21.17(a)(2),
Amendment 21-69, effective September
16, 1991.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, the special conditions
would also apply to the other model
under the provisions of 14 CFR 21.101.

Discussion of Novel or Unusual Design
Features

The Airbus Model A380-800 airplane
has 16 emergency exits and 16 escape
slides to be used for evacuation of
passengers in case of emergency. Of
these, 14 are fixed-length escape slides,
and two (at door M1) are extendable
length escape slides. The extendable
length escape slides have a 16-foot
extension packed at the toe.

Typically, airplanes have fixed length
escape slides. However, it was not
possible to use fixed length escape
slides for the A380 door M1 because of
the extreme difference between normal
sill height and high sill height
associated with collapse of some of the
landing gear in an emergency. Some
combinations of landing gear collapse
could cause the airplane to tip back on
its tail.

On the door, there is an electronic
sensor that evaluates the attitude of the
airplane and determines whether the
extension is needed. During normal
operation, the extension remains packed
at the toe end of the escape slide. When
the extension is needed, the system
sends a signal to a squib that allows the
extension to be inflated during
deployment. If the system detects that
the slide extension has failed to deploy,
a warning is activated that tells the
flight attendants that the slide should
not be used. The warning will also
activate—if after initial deployment of
the slide without the extension
deploying—the attitude of the airplane
changes to the extent that the extension
should be deployed. The slide system
design cannot accommodate deploying
the extension after deployment of the
main body of the slide.

The performance requirements for
escape systems are contained in 14 CFR
25.810 and address several abnormal
operating conditions as well as failure
conditions and reliability. The
requirements of § 25.810 remain
applicable for the slide in the
unextended mode, and for the most
part, in the extended mode. The special
conditions indicate where the
requirements differ from the

requirements of § 25.810 for the slide in
the extended mode.

The extension is intended only for use
at high sill heights. A typical fixed-
length slide operating at high sill height
does not satisfy all of the performance
requirements of § 25.810, but its
variations in performance are
understood and largely predictable.
Certain performance criteria are valid
regardless of sill height, whereas other
aspects of performance can be expected
to decline at higher sill heights. With an
extendable slide, there is a step change
in configuration and potentially a step
change in performance.

Therefore, special conditions are
needed to ensure acceptable
performance in the extended mode.
Section 25.810 specifies the basic
performance requirements for escape
slides including wind testing,
repeatability testing, and testing at
adverse sill heights. Section 25.1309(a)
requires that systems perform under
foreseeable operating conditions, such
as extreme temperatures, and a
demonstration that the system design is
appropriate for its intended function.
Standards for the equipment itself are
contained in Technical Standard Order
C69c and contribute to a satisfactory
installation.

Existing 14 CFR part 25 regulations
governing the certification of the A380
do not adequately address certification
requirements of an extendable length
escape slide. The FAA is proposing
special conditions to ensure that an
extendable length escape slide performs
adequately in both the unextended and
the extended configuration.

Technical Standard Order C69c
addresses many detailed aspects of
escape slide performance that are not
specified in 14 CFR part 25 but are
generally considered essential to
assuring adequate escape slide
performance. These special conditions
supplement the requirements of 14 CFR
part 25, for the slide in its extended
mode. However, because of the novel
nature of this design, the special
conditions will require that the escape
slide receive TSO authorization or
satisfy an equivalent standard.

Wind tests are typically conducted
only on fixed length slides at normal sill
height. Since the regulations require
that the 25 knot standard is met at the
most critical wind angle, escape slides
usually exceed 25 knots performance at
other than the critical angle. The same
is expected to be true of the slide in its
extended mode, but some reduction in
the required wind velocity is
appropriate since the slide will be in an
abnormal condition. Available data
indicates that a value of 22 knots is

appropriate to cover the slide in its
extended mode at normal sill height.
This corresponds to roughly 75% of the
wind energy required for the slide in its
normal attitude and will ensure that the
slide can function in its extended mode
at least as well as a fixed length slide
under similar abnormal conditions.

The special conditions also specify a
rate for evacuation of passengers which
is consistent with that of fixed length
escape slides.
Applicability

As discussed above, these special
conditions are applicable to the Airbus
A380-800 airplane. Should Airbus
apply at a later date for a change to the
type certificate to include another
model incorporating the same novel or
unusual design features, these special
conditions would apply to that model as
well under the provisions of § 21.101.

Conclusion

This action affects only certain novel
or unusual design features of the Airbus
A380-800 airplane. It is not a rule of
general applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Proposed Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration (FAA) proposes the
following special conditions as part of
the type certification basis for the
Airbus A380-800 airplane.

In addition to the provisions of 14
CFR part 25, the following special
conditions apply:

1. The extendable escape slide must
receive TSO C69c authorization or the
equivalent.

2. In addition to the requirements of
§ 25.810(a)(1)(iii) for usability in
conditions of landing gear collapse, the
deployed escape slide in the extended
mode must demonstrate an evacuation
rate of 45 persons per minute per lane
at the sill height corresponding to
activation of the extension.

3. In lieu of the requirements of
§25.810(a)(1)(iv), the escape slide
deployed in the extended mode must be
capable of being used in 22 knot winds
directed from the critical angle, with the
airplane on all its landing gear.

4. Pitch sensor tolerances and
accuracy must be taken into account
when demonstrating compliance with
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§ 25.1309(a) for the escape slide in both
the extended and unextended modes.

5. Design of the ““slide extension”
warning must be such that the cabin
crew is made aware of a non usable
slide (i.e., the main slide has deployed,
and the door sill height is such that the
extension should be deployed but
cannot be deployed), even if this is due
to the airplane attitude changing during
the evacuation. The ability to provide
such a warning must be available for ten
minutes after the airplane is
immobilized on the ground.

Issued in Renton, Washington, on March
20, 2006.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E6-4511 Filed 3—-28-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006—-24095; Directorate
Identifier 2006—CE—21—AD]

RIN 2120-AA64

Airworthiness Directives; DORNIER
LUFTFAHRT GmbH Models 228-100,
228-101, 228-200, 228-201, 228-202,
and 228-212 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all
DORNIER LUFTFAHRT GmbH
(DORNIER) Models 228-100, 228-101,
228-200, 228-201, 228-202, and 228—
212 airplanes. This proposed AD would
require you to repetitively inspect the
wiring in the flight deck overhead
panels (locations 5VE and 6VE) for
chafing and damage and repair any
chafed or damaged wires. Regardless of
the results of each inspection, this
proposed AD would require you to
assure correct installation of the wiring
in the flight deck overhead panels by
reattaching or replacing the wire tie
attachment holders and securing any
loose wires to the wire tie attachment
holders with plastic wire ties. This
proposed AD results from mandatory
continuing airworthiness information
(MCAI) issued by the airworthiness
authority for Germany. We are
proposing this AD to detect, correct, and
prevent chafed or damaged wires in the

flight deck overhead panels, which
could result in short-circuiting of
related wiring. This condition could
lead to electrical failure of affected
systems and potential fire in the flight
deck.

DATES: We must receive comments on
this proposed AD by April 27, 2006.

ADDRESSES: Use one of the following
addresses to comment on this proposed
AD:

e DOT Docket Web site: Go to http://
dms.dot.gov and follow the instructions
for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room P1.-401, Washington, DC 20590—
0001.

e Fax: (202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact RUAG
Services GmbH, P.O. Box 1253, D—
82231 Wessling; telephone: (08153)
302506; fax: (08153) 304601.

FOR FURTHER INFORMATION CONTACT: Karl
Schletzbaum, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—4146; fax: (816)
329-4090.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under the
ADDRESSES section. Include the docket
number, “FAA-2006-24095; Directorate
Identifier 2006—-CE-21-AD” at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact we receive
concerning this proposed AD.

Discussion

The Luftfahrt-Bundesamt (LBA),
which is the airworthiness authority for
Germany, notified FAA that an unsafe
condition may exist on all DORNIER
Models 228-100, 228-101, 228-200,
228-201, 228-202, and 228-212
airplanes. The LBA reports that
vibrations are causing the plastic wire
tie attachment holder in the flight deck
overhead panels to lose its adhesiveness
and become detached.

When the wire tie attachment holder
becomes detached, the wiring in the
flight deck overhead panels is loose and
may rub against the pins of the switches
in the overhead panel causing chafing
and damage to the wiring insulation.

This condition, if not corrected, could
result in electrical failure of affected
systems and potential fire in the flight
deck.

Relevant Service Information

We have reviewed RUAG AOT
Dornier 228, All Operators Telefax
service information No. AOT-228-24—
028, Date of Issue: November 9, 2005.

The service information specifies:

¢ Repetitively inspecting the wiring
in the flight deck overhead panels
(locations 5VE and 6VE) for chafing and
damage;

e Repairing any chafed or damaged
wire(s); and

¢ Assuring correct installation of the
wiring in the flight deck overhead
panels by reattaching or replacing the
wire tie attachment holders and
securing any loose wires to the wire tie
attachment holders with plastic wire
ties.

Foreign Airworthiness Authority
Information

The LBA classified the service
information as mandatory and issued
German AD Number D-2005-438,
Effective Date: December 14, 2005, to
ensure the continued airworthiness of
these airplanes in Germany.

These DORNIER Models 228-100,
228-101, 228-200, 228-201, 228-202,
and 228-212 airplanes are
manufactured in Germany and are type-
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement.

Under this bilateral airworthiness
agreement, the LBA has kept us
informed of the situation described
above.
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FAA’s Determination and Requirements
of the Proposed AD

We are proposing this AD because we
have examined the LBA’s findings,
evaluated all information and
determined the unsafe condition
described previously is likely to exist or
develop on other products of the same
type design that are certificated for
operation in the United States.

This proposed AD would require you
to repetitively inspect the wiring in the

flight deck overhead panels (locations
5VE and 6VE) for chafing and damage
and repair any chafed or damaged wires.
Regardless of the results of each
inspection, this proposed AD would
require you to assure correct installation
of the wiring in the flight deck overhead
panels by reattaching or replacing the
wire tie attachment holders and
securing any loose wires to the wire tie
attachment holders with plastic wire
ties.

Costs of Compliance

How many airplanes would this
proposed AD impact? We estimate that
this proposed AD would affect 14
airplanes in the U.S. registry.

What would be the cost impact of this
proposed AD on owners/operators of the
affected airplanes? We estimate the
following costs to do the proposed
inspection:

Total cost Total cost on
Labor cost Parts cost per airplane U.S. operators
2 work hours x $80 per hour = $160 ......ccccevererrrereeceeee e Not applicable ..........ccccoervevereenee. $160 | $160 x 14 = $2,240

We estimate the following costs to do
any necessary repairs that would be

required based on the results of the
proposed inspection. We have no way of

determining the number of airplanes
that may need this repair:

Labor cost

Parts cost | Total cost per airplane

3 work hours x $80 per hour = $240

$100 | $240 + $100 = $340

Note: The cure time for the adhesive that
is recommended in the service information is
48 hours at 25 degrees Celsius (77 degrees
Fahrenheit) or 2 hours at 65 degrees Celsius
(149 degrees Fahrenheit).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

Examining the AD Docket

You may examine the AD docket that
contains the proposed AD, the
regulatory evaluation, any comments
received, and other information on the
Internet at http://dms.dot.gov; or in
person at the Docket Management
Facility between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
(800) 647-5227) is located at the street
address stated in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

DORNIER LUFTFAHRT GmbH: Docket No.
FAA-2006-24095; Directorate Identifier
2006—CE-21-AD.

Comment Due Date

(a) We must receive comments on this
airworthiness directive (AD) action by April
27, 2006.

Affected ADs

(b) None.
Applicability

(c) This AD affects Models 228-100, 228—
101, 228-200, 228-201, 228-202, and 228—

212 airplanes, all serial numbers, that are
certificated in any category.

Unsafe Condition

(d) This AD results from mandatory
continuing airworthiness information (MCAI)
issued by the airworthiness authority for
Germany. We are issuing this AD to detect,
correct, and prevent chafed or damaged wires
in the flight deck overhead panels, which
could result in short-circuiting of related
wiring. This condition could lead to
electrical failure of affected systems and
potential fire in the flight deck.

Compliance

(e) To address this problem, you must do
the following:
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Actions

Compliance

Procedures

(1) Inspect the wiring in the flight deck over-
head panels (locations 5VE and 6VE) for
chafing and damage.

(2) If you find any chafed or damaged wires
during any inspection required in paragraph
(e)(1) of this AD, repair the affected wire(s)
and assure correct installation of the wiring in
the flight deck overhead panels by re-
attaching or replacing the wire tie attachment
holders and securing any loose wires to the
wire tie attachment holders with plastic wire
ties.

(3) If you do not find any chafed or damaged
wires during any inspection required in para-
graph (e)(1) of this AD, assure correct instal-
lation of the wiring in the flight deck overhead
panels by reattaching or replacing the wire tie
attachment holders and securing any loose
wires to the wire tie attachment holders with
plastic wire ties.

Within the next 100 hours time-in-service
(TIS) after the effective date of this AD. Re-
petitively inspect thereafter at intervals not
to exceed 12 months.

Before further flight after each inspection re-
quired in paragraph (e)(1) of this AD. Con-
tinue to repetitively inspect as specified in
paragraph (e)(1) of this AD.

Before further flight after each inspection re-
quired in paragraph (e)(1) of this AD. Con-
tinue to repetitively inspect as specified in
paragraph (e)(1) of this AD.

Follow RUAG AOT Dornier 228, All Operators
Telefax service information No. AOT-228—
24-028, Date of Issue: November 9, 2005.

Follow RUAG AOT Dornier 228, All Operators
Telefax service information No. AOT-228—
24-028, Date of Issue: November 9, 2005.

Follow RUAG AOT Dornier 228, All Operators
Telefax service information No. AOT-228—
24-028, Date of Issue: November 9, 2005.

Alternative Methods of Compliance
(AMOCs)

(f) The Manager, Standards Office, Small
Airplane Directorate, FAA, ATTN: Karl
Schletzbaum, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4146; fax: (816) 329—
4090, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19.

Related Information

(g) German AD Number D-2005-438,
Effective Date: December 14, 2005, also
addresses the subject of this AD. To get
copies of the documents referenced in this
AD, contact RUAG Services GmbH, P.O. Box
1253, D-82231 Wessling; telephone: (08153)
302506; fax: (08153) 304601. To view the AD
docket, go to the Docket Management
Facility; U.S. Department of Transportation,
400 Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC, or on the
Internet at http://dms.dot.gov. The docket
number is Docket No. FAA-2006—24095;
Directorate Identifier 2006—CE-21-AD.

Issued in Kansas Gity, Missouri, on March
22, 2006.
William J. Timberlake,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E6-4556 Filed 3—28-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 161 and 165
[CGD01-04-133]

RIN 1625-AA11

Regulated Navigation Area; Buzzards

Bay, MA; Navigable Waterways With
the First Coast Guard District

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: Subsequent to an Advance
Notice of Proposed Rulemaking
published in the October 26, 2004,
edition of the Federal Register, the
Coast Guard proposes to revise the
regulations governing the Regulated
Navigation Area (RNA) in First Coast
Guard District waters to require that
certain tank vessels and tug/barge
combinations transiting Buzzards Bay,
Massachusetts be accompanied by
escort tugs and federally licensed pilots.
The Coast Guard also proposes to
establish a Vessel Movement Reporting
System (VMRS) for Buzzards Bay and to
require mandatory participation in the
VMRS by vessels subject to the Vessel
Bridge-to-Bridge VHF Radiotelephone
regulations, including tug/barge
combinations. Participation in the
Buzzards Bay VMRS could be
accomplished either automatically
through a vessel’s Automatic
Identification System (AIS) or via VHF
radiotelephone. The purpose of this
proposed rulemaking is to reduce the
likelihood of an incident that might
result in a collision, allision, or
grounding and the aftermath discharge

or release of oil or hazardous material
into the navigable waters of the United
States.

DATES: Comments and related material
must reach the Coast Guard on or before
June 27, 2006.

ADDRESSES: The Commanding Officer,
U.S. Coast Guard Sector Southeastern
New England maintains the public
docket for this notice. Comments and
documents will become part of this
docket and will be available for
inspection and copying at the same
address between 8 a.m. and 3 p.m.
Monday through Friday, except federal
holidays. You may submit comments
and related material by:

(1) Mail or delivery to Commanding
Officer, U.S. Coast Guard Sector
Southeastern New England, 20 Risho
Avenue, East Providence, RI 02914—
1208.

(2) Fax to 401—435-2399.

(3) Electronically via e-mail at
EleBlanc@msoprov.uscg.mil.

(4) The entire public docket may be
viewed at the Coast Guard Sector
Southeastern New England Web site at
http://www.uscg.mil/d1/units/msoprov/.
FOR FURTHER INFORMATION CONTACT: Mr.
Edward G. LeBlanc at Coast Guard
Sector Southeastern New England,
Providence, RI, 401-435-2351.
SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to submit
comments and related material
pertaining specifically to the navigation
safety and waterways management
aspects of the proposed rule. If you do
so, please include your name and
address, identify the docket number for
this rulemaking (CGD01-04-133), and
give the reason for each comment. You



15650

Federal Register/Vol. 71, No. 60/ Wednesday, March 29,

2006 / Proposed Rules

may submit your comments and
material by mail, hand delivery, fax, or
electronic means to the project officer at
the addresses or phone numbers listed
under FOR FURTHER INFORMATION
CONTACT, but please submit your
comments and material by only one
means. If you submit them by mail or
hand delivery, submit them in an
unbound format, no larger than 8V by
11 inches, suitable for copying and
electronic filing. If you submit them by
mail and would like to know that they
reached U.S. Coast Guard Sector
Southeastern New England, please
enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period. We may
change this proposed rule in view of
them.

Public Meetings

We do not intend to hold additional
public meetings on this proposed rule.
As part of the Advance Notice of
Proposed Rulemaking announced in the
October 26, 2004, edition of the Federal
Register, (Vol. 69, No. 206, pages 62427
to 62430) two public meetings were
held to obtain direct feedback from the
public on November 16, 2004, at the
New Bedford Whaling Museum, and on
November 17, 2004, at the
Massachusetts Maritime Academy.
Comments received at those meetings,
as well as written comments, are
summarized below. You may submit a
request for an additional public meeting
to the address contained in ADDRESSES
above, explaining why an additional
public meeting would be beneficial. If
we determine that an additional public
meeting is necessary, we will hold one
at a time and place announced by a later
notice in the Federal Register.

Background and Purpose

This NPRM is subsequent to an
Advance Notice of Proposed
Rulemaking (ANPRM) published on
October 26, 2004 in Volume 69, No. 206,
pages 62427 to 62430 of the Federal
Register, under the heading ‘“Navigation
and Waterways Management
Improvements, Buzzards Bay, MA”.
Congress designated Buzzards Bay as an
Estuary of National Significance in
1985, one of only five estuaries in the
U.S. so designated. The Bay has some of
Massachusetts’ most productive
shellfish beds. It interacts with three
very different marine systems, the
Atlantic Ocean to the south, Vineyard
Sound to the east, and Cape Cod Bay to
the north. In 2002, there were nearly
10,000 commercial vessel transits and
over 1200 tank barge transits in
Buzzards Bay. An estimated 80% of

those tank barges were single hull
vessels. Note that the term ““single hull”
and other terms used in this proposed
rule have the same meaning as those
found in Title 33, Code of Federal
Regulations (CFR), § 165.100(b).

Since 1969 there have been several
incidents of tank barge groundings with
oil spills in Buzzards Bay. These
include the grounding of the tank barge
Florida in 1969 with a spill of
approximately 175,000 gallons of No. 2
fuel oil; the grounding of the tank barge
Bouchard in 1977 with a spill of
approximately 81,000 gallons of No. 2
fuel oil; the grounding of the tank barge
ST-85 in 1986 with a spill of
approximately 119,000 gallons of
gasoline; the grounding of the tug Marie
J. Turecamo and its asphalt-laden barge
in 1999; the grounding of the tug Mary
Turecamo and its barge Florida in 1999
carrying 4.7 million gallons of No. 6 fuel
oil; and the grounding of the barge B—
120 in April 2003 with a spill of No. 6
oil estimated to be of approximately
22,000 to 98,000 gallons.

Groundings, allisions, or collisions of
tank barges or other laden vessels could
lead to a discharge or release of oil or
other hazardous materials, as
demonstrated by the incidents noted
above, with potentially adverse impacts
to people, property, the coastal and
maritime environment, and the local
economy. The purpose of these
proposed regulations for navigation
safety and waterways management
improvements in Buzzards Bay is to
reduce the likelihood of another
incident that might result in the
discharge or release of oil or hazardous
material, or other serious harm, on the
navigable waters of the United States.

After a previous oil spill from the tank
barge North Cape off of Point Judith,
Rhode Island, in 1996, the Coast Guard
chartered a Regional Risk Assessment
Team (RRAT), comprised of
government, commercial, and
environmental entities, to examine
navigation safety issues within New
England waters. The RRAT
recommended, and the Goast Guard
implemented, a RNA that imposed
certain requirements on single-hulled
tank barges transiting New England
waters, including Buzzards Bay.
Regulations governing the RNA in First
Coast Guard District waters are
contained in 33 CFR §165.100.

Subsequent to an oil spill in Buzzards
Bay in April, 2003, noted above, the
Coast Guard sponsored a Ports and
Waterways Safety Assessment
(PAWSA), which was conducted by a
cross-section of key Buzzards Bay
waterways users and stakeholders,
resulting in numerous suggestions for

improving navigation safety in the Bay.
The safety assessment process is a
disciplined approach to identify major
waterway safety hazards, estimate risk
levels, evaluate potential mitigation
measures, and set the stage for
implementation of selected measures to
reduce risk. The process involves
convening a select group of waterway
users/stakeholders and conducting a
two-day structured workshop to meet
these objectives. The assessment process
represents a significant part of joint
public-private sector planning for
mitigating risk in waterways. When
applied consistently and uniformly in a
number of waterways, the process is
expected to provide a basis for making
best value decisions for risk mitigation
investments, both on the local and
national level. For further information
on PAWSA visit: http://
www.navcen.uscg.gov/mwyv/projects/
pawsa/PAWSA_home.htm.

The PAWSA report suggested, in part,
that the risk for oil or hazardous
material discharge in Buzzards Bay is
relatively high, and that one method of
reducing that risk, among many that
were suggested, might be to “establish
requirements for escort tugs.” (The
PAWSA report is available in docket
CGD01-04-133. See ADDRESSES above
on procedures to access the docket.) The
PAWSA also recommended that
Recommended Routes be established to
help assist vessel traffic and provide
safer transit routes for commercial
vessels.

Additionally, in a letter from several
members of the U.S. Congressional
delegation from Massachusetts, the
Coast Guard was asked to consider
measures similar to those recommended
in the PAWSA, specifically: assist tugs,
Recommended Routes, and an
Automatic Identification System (AIS).
This letter, along with the Coast Guard’s
response, is available in the docket.
Automatic Identification System (AIS) is
a data transmission system for ship-to-
ship, ship-to-shore, and shore-to-ship
communication adopted by the
International Maritime Organization
(IMO). AIS shipboard equipment
consists of a transceiver that continually
transmits and receives vessel
navigational information (position,
course, speed, etc.) over VHF-FM
maritime frequencies. AIS units
operating in proximity to each other
automatically create a virtual network.
Shore stations can also join these virtual
networks, and they may receive
shipboard AIS signals, perform network
and frequency management and send
additional broadcast or individual
informational messages to AIS equipped
vessels.
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As of December 31, 2004, AIS is
required on most commercial vessels
either navigating abroad or within a
Vessel Traffic Service area. (See 33 CFR
§ 164.46.) Under a separate regulatory
initiative, the Coast Guard sought public
comments on the notion of expanding
AIS requirements beyond the
regulations of 33 CFR § 164.46.
Expansion of AIS requirements may
apply to Buzzards Bay and/or tug/barge
combinations. This initiative is still in
progress. See Federal Register Vol. 68,
No. 128 of July 1, 2003, pages 39369 to
39371 and docket [USCG 2003-14787]
at http://dms.dot.gov/.

The National Oceanic and
Atmospheric Administration (NOAA),
at the request of the Coast Guard, has
already overlaid Recommended Routes
on navigational charts for Rhode Island
Sound, Narragansett Bay, and Buzzards
Bay. These recommended Routes are
currently included on all new editions
of charts 13205, 13218, 13221, and
13230. To allow maximum operating
flexibility to meet differing conditions
and situations, at this time the Coast
Guard is not proposing to make the
recommended vessel routes depicted on
these charts mandatory.

Currently, an escort tug is required in
Buzzards Bay only for single hull tank
barges, unless the single hull tank barge
is being towed by a primary towing
vessel with twin-screw propulsion and
with a separate system for power to each
screw. Consequently, the vast majority
of tug and barge combinations transiting
Buzzards Bay (of which most barges are
single hull) employ tugs with twin
screws and twin engines, but with no
additional positive control.

On October 26, 2004, the Coast Guard
published an Advance Notice of
Proposed Rule Making (ANPRM) that
sought public comments regarding the
necessity and type, if any, of additional
navigation safety measures that might be
implemented within Buzzards Bay (See
Federal Register, Vol. 69, No. 206, pages
62427 to 62430). Approximately forty
written comments were received.
Additionally, two public meetings were
held to obtain direct feedback from the
public on November 16, 2004, at the
New Bedford Whaling Museum, and on
November 17, 2004, at the
Massachusetts Maritime Academy.
There were 76 and 47 speakers offering
comments at each meeting, respectively.
Written comments, and a roster of
speakers from each meeting, are
available for viewing in the docket at
http://www.uscg.mil/d1/units/msoprov/.

Comments (both oral and written)
generally fell within the following
categories:

Root Cause: Comments noted that the
root cause of most maritime incidents in
Buzzards Bay could be attributed to
human error rather than equipment
failure, hazardous weather, or other
factors.

The Coast Guard agrees that the root
cause of many maritime incidents and
casualties, including the B—120 oil spill
in Buzzards Bay, may be attributed to
human factors. Consequently, in this
rulemaking the Coast Guard proposes
certain measures such as mandatory
pilotage by a federally licensed pilot,
escort tugs, and a vessel monitoring
system, to reduce the likelihood that
human factors may cause an accident,
and to mitigate the adverse impact of
any casualties that may occur.

Pilotage: Comments noted that the
proficiency standards for federally
licensed pilots were inadequate and in
need of revision, and that federally
licensed pilots were generally not as
experienced in tug/barge navigation as
were the captains of the tugs
themselves.

Currently, to obtain a Federal pilot’s
license (or endorsement) to operate a
vessel in Buzzards Bay, a person must
pass a comprehensive examination,
which includes, but is not limited to,
performing a chart sketch of the area,
demonstrating proficiency in the use of
navigational aids, and maneuvering and
handling ships in high winds, tides, and
currents. Further, a person must
complete a specific number of round
trips and demonstrate specialized
knowledge of the waters for which the
license (or endorsement) is issued.

The Coast Guard considers these
proficiency standards to be sufficient for
monitoring and guiding the movements
of tug/barge combinations through
Buzzards Bay.

Crewing: Comments noted that the
crewing requirements for tugs towing
barges were inadequate, and
recommend increased crewing
requirements.

The Goast Guard concurs with the
view that current crewing requirements
may be insufficient for the navigational
demands associated with transiting
Buzzards Bay, and so has proposed in
this rule to require a federally licensed
pilot in addition to the crew to advise
the master and assist in the navigation
of the vessel.

Cost/Availability of Escort Tug:
Comments expressed concern regarding
the cost of escort tugs and pilotage, and
also the availability, or lack of, escort
tugs within Buzzards Bay of sufficient
capability to provide escort services.

Based on interviews with
representatives from various
components of the maritime industry,

the Coast Guard considers escort tug
capacity to be sufficient to meet the
projected demand for escort tugs. In our
Regulatory Evaluation that accompanies
this rulemaking and is available in the
docket (CGD01-04—-133), the Coast
Guard projects that the demand for
escort tugs will decrease over time as
progressively fewer transits of Buzzards
Bay are made with single hull tank
barges. Also, in our Regulatory
Evaluation we have documented
anticipated costs associated with escort
tugs and federally licensed pilots and
found those costs, when compared to
the benefits realized by the avoidance of
vessel casualties and oil spills, to be
reasonable.

Definition of Escort Tug: Comments
noted that “escort tug” should be well-
defined in any regulation, and also
provided suggestions on what that
definition should include.

“Escort tug” as used in this proposed
rule has the same meaning as the
description of escort tug already found
in 33 CFR 165.100(d), i.e., the escort tug
must be of “sufficient capability to
promptly push or tow the tank barge
away from danger or grounding in the
event of—

(A) A propulsion failure;

(B) A parted tow line;
(C) A loss of tow;

(D) A fire;

(E) Grounding;

(F) A loss of steering; or

(G) Any other casualty that affects the
navigation or seaworthiness of either
vessel.”

Aids to Navigation: Comments
expressed a need for improved aids to
navigation within Buzzards Bay,
including a wave height indicator at the
Buzzards Bay tower, a weather buoy at
the east end of the Cape Cod Canal, and
auxiliary navigation channels adjacent
to the Buzzards Bay recommended
vessel route.

The Coast Guard has reviewed the
aids to navigation system in Buzzards
Bay and has re-positioned several
buoys, and has plans to install some
new lighted aids and ranges,
particularly in Cleveland Ledge and Hog
Island channels, in 2006 or 2007,
pending funding. Additionally, the
National Oceanic and Atmospheric
Administration (NOAA) operates a wave
height indicator at the Buzzards Bay
tower.

Increased Navigation Risks Due to
Presence of Escort Tugs: Comments
noted that escort tugs themselves could
increase danger due to additional
vessels in the constrained channels of
Buzzards Bay and the Cape Cod Canal.

Voluntary use of escort tugs in
Buzzards Bay and the Cape Cod Canal
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has long been practiced with no adverse
impacts on the ability of other vessels to
navigate safely. The amount of good
water in lower Buzzards Bay is
considered sufficient for vessels to
navigate safely, even with the addition
of escort tugs. Additionally, the U.S.
Army Corps of Engineers’ authority for
(and control of) the Cape Cod Canal
encompasses in their entirety the
constrained waterways of Cleveland
Ledge Channel, Hog Island Channel,
and the canal itself (the canal land cut).
On those few occasions (primarily in
winter when home heating oil deliveries
increase) where several tugs with tows
and escort tug may converge, or
approach converging, near one of these
constrained waterways, the Corps
would direct vessel traffic to minimize
risk of collision. Lastly, this proposed
rule includes establishment of a Vessel
Movement Reporting System (VMRS) in
Buzzards Bay that would provide for
monitoring of all tug and tank vessel
traffic in the Bay, and would provide an
opportunity for the Coast Guard to issue
advisories should traffic be congested to
a point that adversely affects navigation
safety. Consequently, because most tug
and tank vessel operators that routinely
navigate in Buzzards Bay are already
familiar with the Corps’ requirements
and practices for transiting the Cape
Cod Canal, and because VMRS would
add an additional means to monitor
vessel traffic, it is felt that tug and tank
vessel operators should experience little
or no difficulty accommodating an
escort tug in accordance with this
proposed rule.

Increased Danger to Pilots: Comments
suggested there may be increased danger
to a pilot required to embark either an
escort tug or primary tug (i.e., the tug
towing the tank vessel) from a pilot
boat, where no special accommodations
to embark a pilot at sea are normally
available on a tug.

The Coast Guard recognizes the
danger inherent in pilots embarking
escort tugs or primary tug while
underway within Buzzards Bay. In this
proposed rule we permit the federally
licensed pilot to monitor the navigation
of the tug/barge combination from the
escort tug, assuming the federally
licensed pilot would embark the escort
tug pierside before departing for its
escort duty. This practice has been in
effect since at least March 10, 2004,
when Bouchard Transportation
Company agreed to accommodate
federally licensed pilots in this manner.

Recommendation for Draft
Restrictions: Comments noted that an
effective way to improve navigation
safety and reduce the likelihood of a
spill would be to reduce the allowable

draft of laden barges transiting Buzzards
Bay.

Regulations in 33 CFR 157.455
currently address under-keel clearance
requirements (i.e., “‘draft restrictions”)
for single-hull tank vessels. Those
regulations require, among other things,
that owners/operators of single-hull
tank barges provide written guidance to
towing vessel masters regarding under-
keel clearance, and include factors to
consider such as controlling depth of
water, deepest navigation draft, weather,
and other environmental conditions.
While under-keel clearance restrictions
may expand the margin of error afforded
tank vessels being towed through
Buzzards Bay, the Bay remains a
confined waterway and history has
demonstrated that such regulations
alone are insufficient to attain the level
of navigation safety required for
Buzzards Bay. For example, despite
being subject to (and complying with)
these under-keel clearance regulations,
tank vessels continue to ground and
spill oil in Buzzards Bay, notably the
barge Florida in 1999 and the barge B—
120 in 2003. Additionally, more severe
under-keel clearance requirements
would most likely reduce the amount of
oil carried each transit and thus may
have the unintended consequence of
actually increasing the risk of vessel
casualties and oil spills as more vessel
traffic would be required to carry a
similar amount of oil to meet demand
for heating and electrical generation.
Lastly, should draft restrictions result in
additional voyages with smaller cargoes
of oil, the cost of the delivery would rise
and would almost assuredly be passed
to consumers. Consequently, the Coast
Guard considers under-keel regulations
in addition to those already found in 33
CFR 157.455 to be unnecessary as they
would not add significant value in terms
of preventing an incident.

Miscellaneous: Some comments noted
that current regulations were
insufficient to prevent accidents and
spills in Buzzards Bay; others
commented that current regulations
were sufficient, if only they were
properly enforced. Other comments
suggested that, as an alternative to
escort tugs, rescue tugs be strategically
stationed in Buzzards Bay, ready to
respond at a moment’s notice. Although
the comments did not specifically
recommend the nature or specific
mission of a “rescue tug,” generally a
rescue tug is considered to be a
dedicated tugboat equipped to respond
and provide assistance to distressed
vessels, primarily by towing. Rescue
tugs typically have capabilities for
pumping, fire fighting, and pollution
response. Normally a rescue tug is

continuously manned and “on station”,
which means it is either at its berth or
assigned location (e.g., a designated
anchorage) ready for immediate
dispatch, or underway presumably
involved in a rescue. Evaluations of the
potential benefit of rescue tugs in other
waterways of the country (specifically,
Puget Sound) have determined them to
be a high-cost, low-benefit alternative as
they have little or no capability to
prevent collisions, allisions, or
groundings, which is a primary goal of
this proposed rule. (See ‘“Regulatory
Assessment, Use of Tugs to Protect
Against Oil Spills, in the Puget Sound
Area”’, Report Number 9522-022,
November 15, 1999, available in the
docket.)

The Coast Guard examined both our
current regulations and our enforcement
policies and determined that additional
regulations, as proposed in this rule,
were required to achieve our goal of
preventing vessel casualties and spills
within Buzzards Bay.

Discussion of Proposed Rule

The proposed amendments to the
current First Coast Guard District RNA
would require that all single-hull tank
barges carrying 5000 or more barrels of
oil or other hazardous material and
being towed through Buzzards Bay,
meet the following requirements:

1. Be accompanied by an escort tug
between the west entrance to Buzzards
Bay and the east end of the Cape Cod
Canal.

2. Be accompanied by a federally
licensed pilot, who may remain on the
escort tug vessel, to monitor the
navigation of the tug/barge, and to
advise the master of the tug/barge
accordingly.

Additionally, this rule proposes to
establish a Vessel Movement Reporting
System (VMRS) (33 CFR part 161,
subpart B) within Buzzards Bay to
monitor the movements of all vessels
subject to Vessel Bridge-to-Bridge VHF
Radiotelephone regulations (33 CFR part
26), either by AIS, and/or via voice
reporting via VHF radiotelephone. Daily
operations of the VMRS would be
monitored and managed by the U.S.
Army Corps of Engineers at its Cape Cod
Canal control center on behalf of the
Coast Guard. (The Corps has indicated
its willingness and ability to perform
this function.) The Coast Guard would
retain authority to enforce this proposed
rule and other regulations to ensure
navigation safety. Should the VMRS
proposed in this rule ultimately be
established, the Coast Guard and the
U.S. Army Corps of Engineers will enter
into a Memorandum of Understanding
to delineate the functions and
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responsibilities of each agency in
operating the VMRS. This MOU will be
a public record and would be available
in the final docket CGD01-04-133.

This proposed rule is needed for
navigation safety reasons to protect
people, property, waterways users, the
environment, and the economy from the
adverse affects of a spill of oil or other
hazardous material. Vessels subject to
this proposed rule would be required to
have a escort tug and federally licensed
pilot, and would also be required to
participate in a Vessel Movement
Reporting System.

This regulation is proposed under the
authority of 33 U.S.C. 1321, in addition
to the authority contained in 33 CFR
1.05-1(g)(4). Vessels or persons
violating this section would be subject
to the civil or criminal penalties set
forth in 33 U.S.C. 1232.

Regulatory Evaluation

Executive Order 12866, ‘Regulatory
Planning and Review”, 58 FR 51735,
October 4, 1993, requires a
determination whether a regulatory
action is “significant”” and therefore
subject to review by the Office of
Management and Budget (OMB) and
subject to the requirements of the
Executive Order. This rule is not
significant under Executive Order 12866
and has not been reviewed by OMB.

During the period of analysis, 2006—
2014, this rule is expected to cost
approximately $3.9 million net present
value (7 percent discount rate). A copy
of the regulatory evaluation, which
further describes the expected costs and
benefits of this proposed rule, is posted
in the docket and is available to the
public at http://www.uscg.mil/d1/units/
msoprov/.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

This proposed rule would affect the
following entities, some of which might
be small entities: The owners or
operators of tugs and/or single hull
barges carrying 5000 or more barrels of

oil or other hazardous materials and
intending to transit or anchor in
Buzzards Bay, Massachusetts.

This proposed rule would not have a
significant economic impact on a
substantial number of small entities for
the following reasons: This proposed
rule requires escort tugs and federally
licensed pilots only for single hull
barges, which are being phased out of
operation in accordance with the Oil
Pollution Act of 1990 (OPA),
specifically 46 U.S.C. 3703a, and will be
prohibited from operating effective
January 1, 2015. Additionally, the
VMRS proposed in the rule making
applies only to vessels subject to the
bridge-to-bridge radiotelephone
regulations in § 26.03 (and therefore
already equipped with VHF radios), so
no additional costs will be incurred to
participate in the VMRS. Those vessels
with a type-approved, properly
installed, operational AIS would be
relieved from the voice reporting
requirements as proposed in this rule
making.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES above) explaining why you
think it qualifies and how and to what
degree this rule would economically
affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Mr. Edward
G. LeBlanc at Coast Guard Sector
Southeastern New England, Providence,
RI, 401-435-2351. The Coast Guard will
not retaliate against small entities that
question or complain about this rule or
any policy or action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520). The reports required
by this rule are considered to be
operational communications, transitory
in nature, and, do not constitute a
collection of information under the
Paperwork Reduction Act.

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. The U.S. Supreme
Court, in the cases of United States v.
Locke, 529 U.S. 89 (2000) and Ray v.
Atlantic Richfield Co., 435 U.S. 151
(1978) has ruled that certain categories
of regulation issued pursuant to the
Ports and Waterways Safety Act of 1972,
as amended, are reserved exclusively to
the Coast Guard, and that state
regulation in these areas is preempted.

On August 4, 2004, the
Commonwealth of Massachusetts
enacted Chapter 251 of the Acts of 2004,
an Act Relative to Oil Spill Prevention
and Response in Buzzard’s Bay and
other Harbors and Bays of the
Commonwealth. It is the view of the
Coast Guard that several provisions of
the Massachusetts Act touch categories
of regulation reserved to the Federal
Government and are preempted per the
rulings in Locke and Ray. The
regulations proposed in this notice of
proposed rule would likewise touch
categories of regulation reserved to the
Federal Government, thus becoming
further indicia of preemption.

For example, section 11 of the
Massachusetts Act purports to impose
escort tug requirements on vessels
operating in Buzzards Bay. The issue of
escort tugs is already addressed in the
regulations governing the First District
RNA at 33 CFR 165.100 and further
addressed in this notice. Section 11 also
purports to make the recommended
route depicted on the NOAA charts
described earlier in this notice
mandatory. The Coast Guard has
decided not to make this route
mandatory at this time. Section 17 of the
Massachusetts Act purports to impose a
state pilotage requirement on certain
vessels engaged in the coastwise trade.
It is the view of the Coast Guard that
this provision is void by operation of
law pursuant to 46 U.S.C. 8501. This
notice of proposed rulemaking proposes
pilotage by federally licensed pilots for
single hull tank barges operating in
Buzzards Bay.

Because of the preemption issues
described above, the Coast Guard will
conduct a Federalism analysis pursuant
to E.O. 13132 for any rules promulgated
as a result of this notice. Sections 4 and
6 of E.O. 13132 require that for any rules
with preemptive effect, the Coast Guard
shall provide elected officials of affected
state and local governments and their
representative national organizations
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the notice and opportunity for
appropriate participation in any
rulemaking proceedings, and to consult
with such officials early in the
rulemaking process. Although it is the
view of the Coast Guard that certain
sections of the Massachusetts law are
preempted for reasons independent of
any potential rulemaking action here, in
order to comply with the spirit of E.O.
13132, the Coast Guard has already
begun consultations with the state
government of the Commonwealth of
Massachusetts. In addition, at the public
meetings held in November 2004, the
towns of Bourne, Marion, and Westport,
Massachusetts also requested
consultations, as did 10 other
communities in the vicinity of Buzzards
Bay through letters to the docket. Such
consultations will continue throughout
the rulemaking process and we invite
comments from those who have
expressed a desire to be consulted. We
also invite other affected state and local
governments and their representative
national organizations to indicate their
desire for participation and consultation
in the rulemaking process by submitting
comments to this notice.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,

eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling

procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

As required under Commandant
Instruction M16475.1D, which guides
the Coast Guard in complying with the
National Environmental Policy Act of
1969 (NEPA) (42 U.S.C. 4321-4370f), a
preliminary “Environmental Analysis
Checklist” was completed for this
NPRM. The Checklist is available in the
docket where indicated under
ADDRESSES. The level of NEPA
documentation for the Rule is
recommended in the Checklist.
Comments on this section will be
considered before we make the final
decision on whether or not the rule
should be categorically excluded from
further environmental review.

List of Subjects
33 CFR Part 161

Harbors, Navigation (water),
Reporting and recordkeeping
requirements, Vessels, Waterways.

33 CFR Part 165

Harbors, Marine Safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR parts 161 and 165 as
follows:

PART 161—VESSEL TRAFFIC
MANAGEMENT

1. The authority citation for part 161
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

2.In §161.12, amend Table 161.12(c)
by adding an entry for Buzzards Bay in
alphabetical order to read as follows:

§161.12 Vessel operating requirements.
* * * * *
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TABLE 161.12(C).—VTS AND VMRS CENTERS, CALL SIGNS/MMSI, DESIGNATED FREQUENCIES, AND MONITORING AREAS

Designated frequency

Center MMSI 1
purpose 2

(Channel designation)—

Monitoring area 34

* *

Buzzards Bay.
Traffic MMSI#

* *

The waters east and north of a line drawn from the southern tangent of Sakonnet

Point, Rhode Island, in approximate position latitude 41°-27.2'N, longitude 70°-
11.7’W, to the Buzzards Bay Entrance Light in approximate position latitude 41°-
23.5'N, longitude 71°-02.0'W, and then to the southwestern tangent of Cuttyhunk
Island, Massachusetts, at approximate position latitude 41°-24.6’N, longitude 70°-
57.0'W, and including all of the Cape Cod Canal to its eastern entrance, except
that the area of New Bedford Harbor within the confines (north of) the hurricane
barrier, and the passages through the Elizabeth Islands, would not be considered

to be “Buzzards Bay”.

* * *

* *

1 Maritime Mobile Service Identifier (MMSI) is a unique nine-digit number assigned that identifies ship stations, ship earth stations, coast sta-
tions, coast earth stations, and group calls for use by a digital selective calling (DSC) radio, an INMARSAT ship earth station or AIS. AIS require-
ments are set forth in §§161.21 and 164.46 of this subchapter apply in those areas denoted with a MMSI number.

2|n the event of a communication failure, difficulties or other safety factors, the Center may direct or permit a user to monitor and report on any
other designated monitoring frequency or the bridge-to-bridge navigational frequency, 156.650 MHz (Channel 13) or 156.375 MHz (Ch. 67), to
the extent that doing so provides a level of safety beyond that provided by other means. The bridge-to-bridge navigational frequency, 156.650
MHz (Ch. 13), is used in certain monitoring areas where the level of reporting does not warrant a designated frequency.

3 All geographic coordinates (latitude and longitude) are expressed in North American Datum of 1983 (NAD 83).

4 Some monitoring areas extend beyond navigable waters. Although not required, users are strongly encouraged to maintain a listening watch
on the designated monitoring frequency in these areas. Otherwise, they are required to maintain watch as stated in 47 CFR 80.148.

PART 165—WATERWAYS SAFETY;
REGULATED NAVIGATION AREAS
AND LIMITED ACCESS AREAS

3. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05—1(g), 6.04-1, 6.04—6, 160.5; Pub. L. 107—
295, 116 Stat. 2064; Department of Homeland
Security Delegation No. 0170.1.

4. Amend § 165.100 by revising
paragraphs (d)(1)(i) introductory text
and (d)(1)(i)(G) and adding paragraph
(d)(5) to read as follows:

§165.100 Regulated Navigation Area:
Navigable waters within the First Coast
Guard District.

* * * * *

(d) Regulations—(1) Positive control
for barges. (i) Except as provided in
paragraph (d)(1)(iii) and paragraph
(d)(5) of this section, each single-hull
tank barge, unless being towed by a
primary towing vessel with twin-screw
propulsion and with a separate system
for power to each screw, must be
accompanied by an escort tug of
sufficient capability to promptly push or
tow the tank barge away from danger of
grounding or collision in the event of—

(G) Any other time a vessel may be
operating in a Hazardous Vessel
Operating Condition as defined in
§ 161.2 of this chapter.

(5) Special Buzzards Bay regulations.
(i) For the purposes of this section,

“Buzzards Bay” is the body of water
east and north of a line drawn from the
southern tangent of Sakonnet Point,
Rhode Island, in approximate position
latitude 41°-27.2" North, longitude 70°-
11.7" West, to the Buzzards Bay
Entrance Light in approximate position
latitude 41°-23.5" North, longitude 71°-
02.0" West, and then to the southwestern
tangent of Cuttyhunk Island,
Massachusetts, at approximate position
latitude 41°-24.6" North, longitude 70°-
57.0" West, and including all of the Cape
Cod Canal to its eastern entrance, except
that the area of New Bedford harbor
within the confines (north of) the
hurricane barrier, and the passages
through the Elizabeth Islands, would
not be considered to be “Buzzards Bay”.

(ii) Additional positive control for
barges. Except as provided in paragraph
(d)(1)(iii) of this section, each single-
hull tank barge transiting Buzzards Bay
and carrying 5000 or more barrels of oil
or other hazardous material must, in
addition to its primary tug, be
accompanied by an escort tug of
sufficient capability to promptly push or
tow the tank barge away from danger of
grounding or collision in the event of—

(A) A propulsion failure;
(B) A parted tow line;
(C) A loss of tow;

(D) A fire;

(E) Grounding;

(F) A loss of steering; or

(G) Any other time a vessel may be
operating in a Hazardous Vessel
Operating Condition as defined in
§161.2 of this Chapter.

(iii) Federal pilotage. Each single-hull
tank barge transiting Buzzards Bay must
be accompanied by a pilot holding an
appropriately endorsed Federal first
class pilot’s license issued by the Coast
Guard (“federally licensed pilot”). The
federally licensed pilot may embark
upon the primary tug, or may embark
upon the escort tug. In either instance,
the federally licensed pilot will monitor
the navigation of the tug and tank barge
and advise the master of the primary tug
if/when the tank barge may be standing
into danger.

(iv) Vessel Movement Reporting
System. Effective (date), all vessels
subject to the Vessel Bridge-to-Bridge
Radiotelephone regulations, § 26.03,
including tug/barge combinations, shall
participate in the Buzzards Bay Vessel
Movement Reporting System (VMRS).
The purpose, intent, and applicability of
VMRS Buzzards Bay are found in
§161.15 and § 161.16 of this chapter.
The Buzzards Bay VMRS Vessel
Movement Center (‘“‘Center”) is
designated as the U.S. Army Corps of
Engineers Cape Cod Canal Control,
which can be reach via marine radio at
VHF 156.600 MHz (VHF CH-12). All
vessels will make reports via VHF CH-
12, except those vessels with a properly
operating Automatic Information
System (AIS) that is broadcasting all
required information in accordance with
§ 161.18 of this chapter need not do so.
The International Maritime
Organization (IMO) Standard Ship
Reporting System, found in § 161.18,
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will be used for the Buzzards Bay
VMRS.

(A) A VMRS Buzzards Bay user shall:

(1) Not enter or get underway in the
area without prior approval of the
VMRS Center;

(2) Not enter VMRS Buzzards Bay if
a Hazardous Vessel Operating Condition
or circumstance per §161.2 exists;

(3) If towing astern, do so with as
short a hawser as safety and good
seamanship permits;

(4) Not meet, cross, or overtake any
other VMRS User in the area without
prior approval of the VMRS center;

(5) Before meeting, crossing, or
overtaking any other VMRS User in the
area, communicate on the designated
vessel bridge-to-bridge radiotelephone
frequency, intended navigation
movements, and any other information
necessary in order to make safe passing
arrangements. This requirement does
not relieve a vessel of any duty
prescribed by the International
Regulations for Prevention of Collisions
at Sea, 1972 (72 COLREGS) or the
Inland Navigation Rules.

(6) Make reports and provide other
specific information required, and
follow other VMRS participation
guidelines, as contained in the Buzzards
Bay VMRS Operating Manual and/or the
Local Notice to Mariners, which will be
published and available to the public at
least 30 days prior to the effective
implementation date of the Buzzards
Bay VMRS.

* * * * *

Dated: March 21, 2006.
David P. Pekoske,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 06—3014 Filed 3—24-06; 4:14 pm]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2006-0281; FRL-8051-1]

Revisions to the California State
Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a revision to the existing Priority
Reserve rule, Rule 1309.1, into the
South Coast Air Quality Management
District (District) portion of the
California State Implementation Plan
(SIP). Rule 1309.1 was approved into
the SIP in 1996 to allow the District to
provide emission reduction credits
(ERCs) for specific priority sources, such
as sources using innovative technology,
conducting research operations or
providing essential public services. The
revision to Rule 1309.1 that we are
proposing to approve merely adds
specific types of electrical generating
facilities to the list of sources entitled to
use ERCs from the Priority Reserve. We
are proposing to approve the revision to
Rule 1309.1 and taking comment on the
revision that adds specific types of
electrical generating facilities to the
sources eligible for ERCs from the
Priority Reserve. We plan to follow this
proposal with a final action.

DATES: Any comments must arrive by
April 28, 2006.

ADDRESSES: Submit comments,
identified by docket number EPA-R09—
OAR-2006-0281, by one of the
following methods: Federal
eRulemaking Portal:
www.regulations.gov. Follow the on-line
instructions.

1. E-mail: rios.gerardo@epa.gov.

2. Mail or deliver: Gerardo Rios (Air—
3), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
www.regulations.gov or e-mail.
www.regulations.gov is an “anonymous
access” system, and EPA will not know
your identity or contact information
unless you provide it in the body of

TABLE 1.—SUBMITTED RULES

your comment. If you send e-mail
directly to EPA, your e-mail address
will be automatically captured and
included as part of the public comment.
If EPA cannot read your comment due
to technical difficulties and cannot
contact you for clarification, EPA may
not be able to consider your comment.

Docket: The index to the docket for
this action is available electronically at
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Laura Yannayon, EPA Region IX, (415)
972-3534, yannayon.laura@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to EPA.
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I. The State’s Submittal
A. What rule did the State submit?
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Table 1 lists the rule addressed by this
proposal with the date it was adopted
by District and submitted by the
California Air Resources Board (CARB).

Local agency Rule #

Rule title

Adopted Submitted

SCAQMD 1309.1

Priority ReServe .........cccovieiiiieiineeee e
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On December 30, 2002, the rule
submittal was found to meet the
completeness criteria in 40 CFR part 51,
appendix V, which must be met before
formal EPA review.

B. Are there other versions of this rule?

We approved the Priority Reserve
rule, Rule 1309.1, into the SIP on
December 4, 1996. 61 FR 64291
(December 4, 1996). The District
adopted revisions to the SIP-approved
version of Rule 1309.1 on April 20,
2001, November 9, 2001 and May 5,
2002 and CARB submitted those
revisions to us on October 30, 2001,
January 22, 2002 and December 23,
2002, respectively. While we can act on
only the most recently submitted
version of the rule, we have reviewed
materials provided with previous
submittals.

C. What is the purpose of the submitted
rule revision?

The only purpose of revising Rule
1309.1 is to include specific types of
electrical generating facilities (EGFs) to
become eligible to use ERCs in
accordance with the previously
approved Priority Reserve rule. The
revision adds section 1309.1(1)(4) to the
list of priority sources allowed to use
ERCs established by the District.

The revision to Rule 1309.1 requires
qualified EGFs to meet the specific
requirements prior to receiving access to
ERCs held by the District as priority
reserve offsets. Such sources must:
Apply BARCT control to all sources at
the facility for the pollutants for which
ERC’s are obtained from the priority
reserve within 3 years of permit
issuance; pay a non-refundable
mitigation fee to the District for each
pound of carbon monoxide (CO), sulfur
dioxide (SO,), and particulate matter
(PM,0) obtained from the priority
reserve; submit a complete application
during the specified time period;
conduct a due diligence effort to secure
available ERCs from other sources;
operate the source at full capacity
within 3 years; and enter into a long-
term contract with the state of California
to sell at least 50% of the power
generated by the use of Priority Reserve
credits. EPA’s technical support
document (TSD) has more information
about this rule.

II. EPA’s Evaluation and Action
A. How is EPA evaluating the rule?

Our analysis of Rule 1309.1 in 1996
occurred during approval of a package
of rules submitted to meet the CAA air
quality planning requirements for
nonattainment NSR as set out in part D

of Title I of the Act, with implementing
regulations at 40 CFR 51.160 through
51.165. 61 FR 64291 (December 4, 1996)
The revised version of Rule 1309.1
being evaluated in this action is a minor
change that does not change
fundamental approvability of Rule
1309.1. The revisions to Rule 1309.1
merely establish an additional source
category, EGFs, as eligible to receive
ERCs from the priority reserve provided
certain criteria are met. The revisions
also add some administrative provisions
that EGFs must meet to obtain ERGCs
from the Districts Priority Reserve.

B. Do the rules meet the evaluation
criteria?

We believe that the revision to Rule
1309.1 to allow EGFs to qualify for ERCs
from the Priority Reserve is consistent
with the Act, EPA regulations and EPA
policy.

C. EPA Recommendations To Further
Improve the Rule

The TSD describes additional rule
revisions that do not affect EPA’s
current action but are recommended for
the next time the District modifies Rule
1309.1.

D. Public Comment and Final Action

Because EPA believes revision to the
existing Priority Reserve rule, Rule
1309.1, fulfills all relevant
requirements, we are proposing to fully
approve it as described in section
110(k)(3) of the Act. We will accept
comments from the public on this
proposal, specifically the proposal to
allow the District to add EGFs to the
priority sources for receiving ERCs from
the Priority Reserve, for the next 30
days. Unless we receive convincing new
information during the comment period,
we intend to publish a final approval
action that will incorporate revised Rule
1309.1 into the federally enforceable
SIP.

III. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a “significant regulatory
action” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This proposed action merely
proposes to approve state law as
meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies

that this proposed rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
proposes to approve pre-existing
requirements under state law and does
not impose any additional enforceable
duty beyond that required by state law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4).

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
proposes to approve a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This proposed rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This proposed
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).
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List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compound.

Authority: 42 U.S.C. 7401 et seq.

Dated: March 17, 2006.
Laura Yoshii,
Acting Regional Administrator, Region IX.
[FR Doc. 06—3028 Filed 3—28-06; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 90
[WT Docket No. 06—49; FCC 06-24]

Amendment of the Commission’s Part
90 Rules in the 904-909.75 and 919.75—
928 MHz Bands

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) undertakes a
reexamination of the Commission’s
regulations governing the licensing and
use of frequencies in the 904-909.75
and 919.75-928 MHz portions of the
902-928 MHz band that are used for the
provision of multilateration Location
and Monitoring Service (M-LMS band).
The reexamination of the M—LMS band
is being conducted in order to consider
whether M-LMS can be afforded a
greater opportunity to provide services
while ensuring continued access for
other licensed and unlicensed uses that
share this band. The Commission
believes it is in the public interest to
evaluate whether it is possible to revise
the rules in a way that would promote
more efficient and effective use of this
spectrum.

DATES: Comments due on or before May
30, 2006. Reply comments are due on or
before June 30, 2006.

ADDRESSES: You may submit comments,
identified by WT Docket No. 06—49, by
any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

¢ Federal Communications
Commission’s Web Site: http://
www.fcc.gov/cgb/ecfs/. Follow the
instructions for submitting comments.

e E-mail: ecfs@fcc.gov, and include
the following words in the body of the
message, ‘“get form.” A sample form and
directions will be sent in response.

e Mail: Federal Communications
Commission, 445 12th Street, SW.,
Washington, DC 20554.

e Hand Delivery/Courier: 236
Massachusetts Avenue, NE., Suite 110,
Washington, DC 20002.

o Accessible Formats: Contact the
FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) for filing comments either
by e-mail: FCC504@fcc.gov or phone:
202—418-0530 or TTY: 202—-418-0432.

Instructions: All submissions received
must include the agency name and
docket number for this rulemaking. All
comments received will be posted
without change to http://www.fcc.gov/
cgb/ecfs including any personal
information provided.

FOR FURTHER INFORMATION CONTACT:
Michael Rowan, Special Counsel,
Spectrum & Competition Policy
Division, Wireless Telecommunications
Bureau, Federal Communications
Commission, 445 12th Street, SW.,
Portals I, Room 6315, Washington, DC
20554. Phone: (202) 418-1883.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rulemaking (NPRM) in WT
Docket No. 06—49 released March 7,
2006. The complete text of the NPRM is
available for public inspection and
copying from 8 a.m. to 4:30 p.m.
Monday through Thursday or from 8
a.m. to 11:30 a.m. on Friday at the FCC
Reference Information Center, Portals 1II,
445 12th Street, SW., Room CY-09A257,
Washington, DC 20554. The NPRM may
also be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc. (BCPI),
Portals II, 445 12th Street, SW., Room
CY—09B402, Washington, DC 20554,
telephone 202-488-5300, facsimile
202—488-5563, or you may contact BCPI
at its Web site: http://
www.BCPIWEB.com. When ordering
documents from BCPI please provide
the appropriate FCC document number,
FCC 06—24. The NPRM is also available
on the Internet at the Commission’s Web
site through its Electronic Document
Management System (EDOCS): http://
hraunfoss.fcc.gov/edocs_public/
SilverStream/Pages/edocs.html.

Initial Paperwork Reduction Act of
1995 Analysis: This document does not
contain proposed information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104-
13. In addition, therefore, it does not
contain any proposed information
collection burden “‘for small business
concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,

Public Law 107-198, see 44 U.S.C.
3506(c)(4).

I. Introduction

1. This rulemaking proceeding
considers possible measures that could
introduce greater flexibility for licensees
in the multilateration Location and
Monitoring Service (M—LMS) for the
purpose of enabling greater
responsiveness to changing market
conditions, and more efficient and
effective use of the M—LMS Band. M—
LMS licensees provide service in the
904-909.75 and 919.75-928 MHz
portions of the 902-928 MHz band.
Multilateration systems track and locate
objects over a wide geographic area (e.g.,
tracking a bus fleet) by measuring the
difference in time of arrival, or
difference in phase, of signals
transmitted from a unit to a number of
fixed points, or from a number of fixed
points to the unit to be located. This 14
megahertz of spectrum has been shared
by a variety of part 15 devices and, since
1995, has been licensed for specified
uses by M—LMS defined in part 90 of
the Commission’s rules. While the
NPRM focuses on part 15 and M-LMS
operations in the 904—909.75 and
919.75-928 MHz frequency ranges, the
Commission acknowledges the many
other important uses of these
frequencies, including amateur use, and
invites such interested parties to
comment on the issues raised in the
NPRM.

2. Although the proceeding originates
partly in response to a 2002 Petition for
Rulemaking, the Commission initiates
this proceeding to evaluate the ability of
the part 90 M—-LMS rules to afford
licensed service providers greater
flexibility to respond to changing
market conditions. On April 10, 2002,
the Wireless Telecommunications
Bureau (Bureau) issued a public notice
seeking comment on the Petition under
RM No. 10403. The Bureau
subsequently extended the comment
cycle on the Petition. Given the length
of time that has passed since the Bureau
issued its Public Notice, the
Commission is terminating RM No.
10403 and invites interested parties to
submit new and/or updated comments
and reply comments in WT Docket No.
06—49.

3. While the Commission considers
the advantages and disadvantages of
rule changes that could facilitate higher-
valued licensed uses of the spectrum in
the M—LMS Band, the Commission is
mindful that this band is shared by a
mixture of licensed services (both
federal and non-federal), amateur radio
operators, and numerous unlicensed
devices authorized under part 15 of the
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Commission’s rules. The Commission
makes clear at the outset of this
proceeding that the Commission does
not seek to alter the rules that govern
the relationship among the various
federal and non-federal licensed
services in this band. Moreover, the
Commission recognizes the importance
of maintaining the existing accessibility
of the band for unlicensed devices,
which has led to a proliferation of
important public, private, and consumer
applications, and for amateur operators.
Under 47 CFR 90.3610f the
Commission’s rules, the Commission
has established a “‘safe harbor” rule
providing that part 15 and amateur
operations that comply with certain
technical parameters will not be
considered to be causing harmful
interference to M—LMS systems. The
safe harbor rule defines technical
parameters involving antenna location,
gain, and height as well as transmitter
power. Given the public interest
benefits associated with these uses, the
Commission tentatively concludes to
retain this safe harbor.

4. The Commission’s goal in the
proceeding is to consider whether
greater opportunity can be afforded M—
LMS licensees to provide services while
ensuring continued access for other
licensed and unlicensed uses that share
this band. This spectrum has desirable
propagation characteristics for mobile
and other applications offered by both
licensed service providers and certain
unlicensed users. The Commission
therefore believes it is in the public
interest to evaluate whether it is
possible to revise the rules in a way that
would promote more efficient and
effective use of this spectrum. The
Commission also views this as an
opportunity to consider the spectrum
access needs of multiple users and to
evaluate any proposals that may
improve access and use of the band by
both M-LMS and part 15 operations.

II. Background

5.In 1995, the Commission issued a
Report and Order, 60 FR 15248-02,
March 23, 1995, which established the
Location and Monitoring Service (LMS)
as a new radio service to be licensed in
the 902—928 MHz spectrum band. This
band is shared by a variety of users
under a hierarchy of spectrum usage
rights. Specifically, this band is
allocated on a primary basis to federal
radiolocation systems and Industrial,
Scientific, and Medical (ISM)
equipment. Federal fixed and mobile
services are allocated on a secondary
basis to federal radiolocation systems
and ISM equipment. LMS licensees are
allocated on a secondary basis to federal

users and ISM devices and may not
cause interference to and must tolerate
interference from these users and
devices. Amateur radio operations are
allocated on a secondary basis to LMS.
Finally, unlicensed devices are
authorized under part 15 to use the 902—
928 MHz band, but such devices are not
afforded interference protection rights
and may not cause harmful interference
to LMS licensees, amateur operations, or
other licensed systems. These
unlicensed part 15 devices, which
number in the millions, use this
spectrum for a variety of purposes,
including remote meter reading, utility
load management, cordless telephones,
wireless local area networks, and other
diverse applications.

6. To facilitate sharing of the band by
multiple licensed services as well as
unlicensed devices, the Commission
placed certain limitations on M-LMS
operations, including restrictions on the
types of services that could be provided,
in part to make for less-intensive
location-based applications. The
Commission anticipated that these M—
LMS service restrictions would spur the
provision of new vehicle and other
location services while also limiting the
potential disruption to existing part 15
operations and other users from
unrestricted M—LMS system operations.
Specifically, the part 90 rules
circumscribe the scope of permissible
M-LMS service offerings such that
licensees may only use non-voice radio
techniques to determine the location
and status of mobile radio units and
may transmit status and instructional
messages, either voice or non-voice,
only so long as they relate to the
location or monitoring functions of the
system. In addition, M—LMS licensees
are prohibited from using real-time
interconnection with the public
switched telephone network (PSTN),
except for emergency communications
sent to or received from a system
dispatch point or public safety
answering points. The Commission
reasoned that these restrictions would
ensure that LMS systems are utilized
primarily for location service and not as
a general messaging or interconnected
voice or data service.

7. Apart from restrictions designed to
limit the scope and intensity of M—LMS
services, and thereby maintain the
coexistence of the many varied users of
the band, other part 90 provisions also
seek to facilitate spectrum sharing by
regulating potential interference
between M-LMS operations and part 15
devices. Thus, while unlicensed devices
must generally avoid harmful
interference to licensed services, the
Commission adopted a safe harbor rule

for unlicensed devices and amateur
operations operating in the band. This
rule provides that amateur and part 15
operations conforming to specified
technical standards are insulated from
claims that such devices cause harmful
interference to M—LMS systems. Also, to
facilitate coexistence of licensed and
unlicensed uses, and in recognition of
extensive existing part 15 use of the
band, the Commission adopted a rule,
47 CFR 90.361, which requires M—LMS
licensees to demonstrate through field
tests that their systems do not cause
unacceptable levels of interference to
part 15 devices. The Commission,
however, did not adopt a uniform
testing method given the varied
technologies, and anticipated that M—
LMS licensees and unlicensed users of
part 15 devices would collaborate to
establish consensus on testing
guidelines.

8. Although M-LMS services have not
developed as anticipated in the M—-LMS
Band, users of unlicensed part 15
devices continue to find the 902-928
MHz environment well suited for
important applications that benefit
consumers. Since adoption of the LMS
rules, there has been continued growth
in the use of unlicensed devices in this
spectrum. Consumers and businesses
benefit greatly from their ability to use
unlicensed devices in the 902—-928 MHz
band, and such devices continue to
operate effectively despite the
assignment of higher-priority spectrum
usage rights to M—LMS and other
licensed uses of the band.

III. Discussion

9. Since 1995, the Commission has
sought to provide for, and encourage,
the coexistence of both licensed and
unlicensed uses in the M—-LMS Band.
While the unlicensed use of this band
has successfully provided consumers
with numerous spectrum-based
products, the licensed plan for this band
has not similarly led to the development
of new services. In the NPRM, the
Commission seeks comment on whether
the Commission can take steps to
provide M-LMS licensees additional
flexibility to respond to changing
market conditions while protecting
other licensed applications and federal
applications and minimizing
interference to unlicensed users.

10. The Commission seeks comment
on the feasibility of modifying the part
90 LMS rules in ways that would
provide greater flexibility to M—LMS
licensees while maintaining continued
access for unlicensed devices and other
users in this band. The current M—LMS
rules place significant restrictions on
M-LMS operations that were designed
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in large measure to limit interference
among the variety of users within this
band. The Commission inquires
whether these restrictions might
unnecessarily restrict the use of the
band and impede more efficient use of
spectrum. The Commission notes that
these restrictions were in place at the
time the licensees decided to acquire
the M—LMS spectrum at auction. A
consequence of these restrictions,
however, has been that M—LMS
licensees may be unnecessarily
prevented from providing other
services, even as technical advances and
market demands change what may be
feasible within the interference
parameters established for this band.
The Commission seeks comment on
whether the existing restrictions may be
impeding the development of more
services of greater value to the public,
as well as comment on the feasibility of
changing certain rules to provide
licensees additional flexibility.

A. Restrictions on Permissible
Communications and Interconnection

11. The Commission seeks comment
on whether restricting M—LMS use to
vehicle location and other location-
based services continues to serve the
public interest. Recent actions by the
Commission have advanced the broader
development of location-based services
in other bands. Shortly after adoption of
the M—LMS rules, the Commission
adopted its initial E-911 rules, requiring
all commercial mobile radio service
(CMRS) carriers to meet standards for
identifying the location of emergency
callers and passing this information to
the relevant public safety entities. In
addition, there are several non-LMS
service providers that offer location
service to consumers and businesses.
Under these circumstances, the
Commission seeks comment on whether
there is any public interest benefit
associated with continuing to limit M—
LMS service flexibility to promote
vehicle and other location-based
services in the nation’s transportation
infrastructure? Alternatively, should the
Commission maintain these restrictions
to preserve M—LMS as essentially a
location-based service, but provide
licensees with some additional
flexibility to offer their location-based
services by, e.g., eliminating spectrum
aggregation constraints, testing
conditions, or limits on non-vehicular
offerings?

12. Commenters should consider
whether it is possible to replace some or
all of the M—LMS service restrictions
with more flexible rules that would
allow licensees to provide additional
services, provided they would not cause

any significant increase in interference
to other users in the band. Specifically,
the Commission seeks comment on the
extent to which stricter power limits or
other technical restrictions, could limit
the potential for interference between
more flexible licensed use and existing
unlicensed use of the M—LMS Band.
Should M-LMS licensees be permitted
to provide any type of service, whether
or not it is location-based, provided they
comply with such limits? Would such
an approach be more effective than
existing use restrictions in promoting
flexibility for M—LMS licensees,
protecting other licensed and federal
users, and minimizing interference to
part 15 users? In addition, should the
Commission eliminate limits on real
time interconnection limiting such
applications to emergency
communications only?

13. Assuming it is technically feasible
to afford flexibility without major
consequences to part 15 devices, are
there reasons why the Commission
should not extend to M—LMS additional
flexibility to meet market demands? To
what extent do existing restrictions
impair (or not impair) the ability of M—
LMS licensees to provide services that
may be desired by the public? The
Commission directs commenters to
consider whether the interference
environment in the M—LMS Band has
changed since adoption of the M—-LMS
rules in 1995 and whether there are new
technologies (such as innovations in
frequency agility) that obviate the need
for the M-LMS service or
interconnection restrictions.

14. Alternatively, if commenters
believe that it would not be in the
public interest to completely eliminate
the restrictions on the types of services
that may be offered, the Commission
asks them to comment on the degree to
which the Commission could or should
relax the restrictions on permissible
communications and type of
interconnection. Should the
Commission permit any type of location
or location-based service? Or, should
the Commission continue to limit M—
LMS to vehicle location as a primary
service and non-vehicular location only
on an ancillary basis? Should the
Commission afford M-LMS licensees
the additional flexibility to provide new
non-location based services, but not
permit unrestricted real time
interconnection? Could limits on real
time interconnection be modified, if not
eliminated, such that licensees could
provide additional PSTN-oriented
services while not increasing the
potential for interference to users of part
15 devices in the band? If parties believe
that any alteration of the status quo

would create an unacceptable increase
in the risk of interference, they should
support their position with specific
analysis demonstrating the degree to
which other alternatives (presented here
or by other parties) would impact their
operations.

15. The Commission notes that the
part 2 Table of Allocations for the 902—
928 MHz Band does not contain a
general non-federal allocation, but a
footnote to the table specifically
references LMS. Note US218 to the U.S.
Table of Allocations provides that the
902-928 MHz band is available for LMS
provided that LMS systems do not cause
harmful interference to federal stations,
and that they tolerate interference from
ISM devices and federal stations in the
band. In this context, the Commission
seeks comment on whether affording
M-LMS licensees additional flexibility
would require it to clarify or redefine
the range of permissible
communications by M—-LMS licensees in
the Table of Allocations. The
Commission stresses that if this is
required, the Commission does not
propose to change the fundamental
relationship between ISM and federal
users, on the one hand, and M-LMS
licensees on the other. Rather, the
Commission only considers
modification of Commission rules to
promote additional flexibility for M—
LMS while maintaining its allocation on
a secondary basis to ISM devices and
federal operations.

16. The Commission also seeks
comment regarding whether provisions
of other rule parts should govern the
provision of M—LMS services. For
example, if the Commission decides to
provide licensees the flexibility to
provide a variety of services (e.g., fixed,
mobile, etc.) under more than one
regulatory status (i.e., common carrier,
non-common carrier, private internal),
should a M-LMS licensee then be
subject to other regulatory
requirements? The Commission seeks
comment on any provisions in existing,
part 90 M—LMS rules that may require
specific recognition or adjustment to
comport with the potential definition of
an expanded scope of permitted M—-LMS
services. In addition, the Commission
seeks comment on part 1 and any other
wireless radio services rules that should
be modified or updated to reflect a
service-neutral approach to permissible
M-LMS communications.

B. Power and Other Technical
Limitations

17. The Commission seeks comment
on whether, by adopting stricter power
limits for M—LMS licensees, the
Commission can better serve the goal of
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providing these licensees more
flexibility while minimizing
interference to these unlicensed devices.
The Commission also solicits comment
on any other technical approaches that
could be used independently, or with a
reduced M-LMS power limit, including
possible technical approaches that are
similar to the Commission’s frequency
hopping and digital modulation rules
set forth in 47 CFR 15.247.

18. The Commission believes any
proposal to provide more flexibility to
M-LMS licensees in terms of
permissible services requires
consideration of other rule revisions
that may be necessary to minimize the
potential for interference to part 15
devices in the M—LMS Band. The
Commission seeks comment on whether
revising existing power limits
applicable to M—LMS licensees would
achieve this goal. One factor in the
potential for interference from M-LMS
to part 15 operations results from the
difference in power between the
potentially competing uses. Currently,
M-LMS licensees are permitted a
maximum of 30 Watts effective radiated
power (ERP), which equals 49.2 Watts
equivalent isotropically radiated power
(EIRP). Part 15 devices (utilizing spread-
spectrum or wide digital emissions) may
operate with parameters that result in a
maximum permitted EIRP of 4 Watts in
the 902—-928 MHz band. Because
existing M—LMS licensees may operate
with 12.3 times as much power as part
15 devices, more flexible M—LMS
operations could result in a significant
increase in interference to nearby part
15 devices. Thus, reducing the
maximum permitted M-LMS
transmitter power across some
minimum bandwidth could reduce the
potential area around an individual M-
LMS station where interference to part
15 devices is most likely.

19. The Commission therefore seeks
comment on the consequences of
reducing the maximum permitted
transmitter power in the three primary
M-LMS band segments: 904.000—
909.750 MHz, 919.750-921.750 MHz,
and 921.750-927.250 MHz. The
Commission seeks specific comment on
whether reducing the maximum
permitted transmitter power of M—LMS
in these segments, from the current limit
of 30 Watts ERP to a new lower limit of
6.1 Watts ERP (which equals 10 Watts
EIRP), would result in an environment
where M-LMS stations operate on far
more comparable power levels with part
15 devices, provided an appropriate
minimum bandwidth or methodology is
specified on how power would be
measured for new flexible M—-LMS
operations. In this regard, the

Commission notes the possibility of
imposing a power spectral density
requirement. In commenting on reduced
M-LMS power limits, commenters
should raise and discuss minimum
bandwidths or other appropriate
methodologies underlying the degree of
power differentials. Under such a rule
change, M—LMS licensees would be
allowed to operate their stations with
only 2.5 times as much power as part 15
device users, rather than the 12.3 times
now permitted under Commission rules.
The Commission seeks comment on
whether this would sufficiently
minimize the potential for interference
to part 15 users, if the M—LMS service-
based restrictions were modified or
eliminated. Would reducing the
maximum power from 30 Watts ERP to
6.1 Watts ERP be sufficient by itself to
mitigate the potential for interference? Is
such a limitation more or less restrictive
than the status quo, especially since M—
LMS licensees may be permitted under
current rules to provide packet-based,
voice and other services that bypass the
PSTN? If a commenting party believes
that lowering the transmitter power
limit to 6.1 Watts ERP is insufficient to
address potential interference, or too
great for M—LMS licensees to provide
economically viable services to the
public, it should specifically state what
an appropriate power limit would be.
20. Each of the three M—-LMS block
licenses has an associated 0.25
megahertz channel (located in the
927.25 to 928 MHz portion of the band),
which is subject to a current 300 Watts
ERP (which equals 492 Watts EIRP)
power limit per transmitter. The
Commission seeks comment on
reducing these limits to a maximum 10
Watts ERP power limit for each channel
to mitigate the potential for
unreasonable interference to existing
part 15 devices. The Commission also
seeks comment on whether more
flexible M—LMS operations could be
provided at a power level higher than 10
Watts ERP on these channels without
impairing the viability of unlicensed
operations. In addition, the Commission
seeks comment on whether the current
field strength limit of 47 dBuV/m at the
M-LMS licensee’s EA boundary would
continue to be reasonable, if the
Commission adopts changes to the
technical rules as contemplated herein.
21. The Commission also seeks
comment on other technical approaches
that could be used independently or
with these reduced M-LMS power
limits. For example, the Commission
seeks comment on whether to adopt
technical rules for M—LMS operations
that are similar to the frequency
hopping and digital modulation rules

set forth in section 15.247 of the
Commission’s regulations. Section
15.247 generally permits a higher than
normal transmitting power for part 15
devices that use frequency hopping or
digital emissions which cause the
transmitted energy to be spread out
across the band rather than concentrated
in a relatively narrow bandwidth.
Spread spectrum emissions mitigate
potential interference, particularly to
narrowband operations in the same
spectrum, because not only do they
cause less interference by inducing less
energy into the receivers of such
operations, but also because spread
spectrum receivers have a much greater
immunity to interfering signals.
Commenters should address whether
the Commission could allow the greater
M-LMS service flexibility if stations
were required to use spread spectrum or
broadband digital emissions.

22. If the Commission were to adopt
rules similar to those set forth in section
15.247 and apply them to M-LMS, these
licensees (with their 10.9 dB greater
power than part 15 operations) could
possibly use the same equipment (only
with more power), be interoperable with
part 15-based services, and have
common subscribers. The Commission
seeks comment on the advantages or
disadvantages of permitting M—LMS
stations to provide the same types of
services using the same technologies
that part 15 devices already are
permitted to use in the M—LMS Band.
To the extent that a subset or all of the
spectrum in this band could be used to
accelerate the deployment of broadband
through new technical provisions, the
Commission seeks comment generally
whether the public interest would be
served.

23. Under such an adaptation to the
M-LMS rules, the Commission seeks
comment on whether the spectral power
density limit of section 15.247, adjusted
for the power levels for M—LMS stations
(i.e., a 10 Watt EIRP limit for M—LMS
stations, which represents a 4 dB
increase over the existing 4 Watt EIRP
limit for part 15 devices), would
satisfactorily eliminate unreasonable
interference to part 15 operations.
Specifically, would a spectral power
density limit of 12 dBm per 3 kHz be
technically reasonable and appropriate?
The Commission also seeks comment on
a minimum bandwidth for digital
modulation (including direct sequence
spread spectrum). Would the 6 dB
emission bandwidth of 500 kHz used in
section 15.247 also be technically
reasonable and appropriate for M—LMS
and permit part 15 devices to continue
to use the M—LMS Band without
unreasonable interference? Section
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15.247 of the Commission’s rules, 47
CFR 15.247, also includes provisions
regarding occupancy time, and separate
power limits based on the number of
hopping channels used for frequency
hopping spread spectrum devices. If the
Commission were to adopt spread
spectrum rules for M—LMS that are
similar to those in section 15.247 should
M-LMS licensees be permitted to use
frequency hopping spread spectrum
modulation? If so, what power and other
technical limits would be appropriate
and enable users of part 15 devices to
continue to operate in the band without
unreasonable interference?

24. In order to ensure that existing
part 15 devices do not suffer any
significant increase in interference from
a flexible M—LMS service, the
Commission asks parties to come
forward with any other technical
solutions that they would support in
this context. The Commission notes
ideas such as limiting the number of
simultaneous M-LMS spread spectrum
users to reduce the potential for
interference to unlicensed users of the
M-LMS Band, as well as limiting the
duty cycle of non-spread spectrum
emissions to reduce the potential for
interference to unlicensed users. Would
such limits protect primary band users
(e.g., ISM devices and federal
radiolocation service) while limiting
adverse effects on users/services
allocated on a secondary basis? The
Commission invites comment on these
and any other proposals. Besides power-
related limits and measures, the
Commission will consider any other
proposals that would provide more
flexibility to M—LMS than current rules.
The Commission also seeks comment on
whether allowing these stations to
operate using such technologies at
higher power levels than permitted
generally under section 15.247 would
raise any questions related to human
exposure to electromagnetic radiation
and whether they therefore should be
subject to sections 2.1091 and 2.1093 of
the Commission rules, 47 CFR 2.1091,
2.1093.

C. M-LMS Spectrum Aggregation Limit

25. The Commission’s part 90 M—-LMS
rules provide that within an EA, a
licensee may aggregate M—LMS
spectrum in Blocks B (2.25 megahertz)
and C (5.75 megahertz), for a total of 8
megahertz, but spectrum Block A (6
megahertz) may not be aggregated with
these other blocks. The Commission
notes that when adopting this
aggregation restriction in 1995, the
Commission reasoned that the
restriction would foster multiple M—
LMS location service providers and

technologies. Today, numerous types of
location services exist using a variety of
bands and technologies. The
Commission therefore seeks comment
on whether the original rationale for
restricting aggregation of M—LMS
licenses remains valid in the current
communications marketplace.

26. The Commission also seeks
comment on whether eliminating the
M-LMS aggregation limits has the
potential to reduce interference to other
users of the M—LMS Band and facilitate
the provision of new M-LMS services.
For example, would eliminating this
restriction increase the potential for
unlicensed use and reduce the potential
for interference by giving M—-LMS
licensees greater flexibility to choose
among a greater pool of available
frequencies? Or would permitting one
provider to control all 14 megahertz of
M-LMS spectrum in an EA make access
for unlicensed devices in the 902-928
MHz band more difficult? For example,
would it be more difficult for
unlicensed users to frequency-hop,
especially if PSTN interconnection by
the M—LMS licensee were permitted?
Finally, in considering whether to allow
M-LMS aggregation, to what degree
should the continued availability to part
15 operations of the 12 megahertz of
non-multilateration LMS spectrum be a
factor in the Commission’s analysis?

D. Part 90 Safe Harbor for Secondary
Operations

27. As stated at the outset of the
NPRM, the Commission tentatively
concludes that the section 90.361 safe
harbor provision should be retained.
The Commission believes this rule
effectively delineates rights and
responsibilities such that the efficient
sharing of the band can occur with
limited potential for interference. The
safe harbor provides a bright line for all
parties, licensed and unlicensed,
operating in this band. The Commission
believes that defining the scope of
unlicensed operations legally protected
from claims of harmful interference by
M-LMS licensees has served the public
interest. In originally adopting this
standard, the Commission explained
that the safe harbor rule was the result
of an extensive rulemaking record and
careful consideration of all parties’
interests. The Commission does not
believe that there have been sufficient
changes in the 902-928 MHz
interference environment, or the
Commission’s policy objectives
regarding use of the band by unlicensed
part 15 devices and amateur radio
licensees, to support a repeal of the safe
harbor.

28. Moreover, to provide M—-LMS
licensees with the flexibility of use, the
Commission does not believe it is
necessary to eliminate a provision that
adds certainty for the multitude of users
of part 15 devices in this band. The
Commission is cognizant of the
competitive impact that elimination, or
substantial modification, of the safe
harbor standard could have on the large
number of manufacturers and users of
existing part 15 devices in the M—LMS
Band. Elimination of the safe harbor
provision could come at great cost to
part 15 manufacturers and systems that
have made investments in developing
and deploying equipment within the
safe harbor provision.

29. Thus, the Commission proposes to
retain the section 90.361 safe harbor
provision as an effective standard that
precisely defines part 15 and amateur
radio operators’ rights relative to M—
LMS licensees. The Commission seeks
comment on this tentative conclusion.
Parties who oppose this tentative
conclusion should provide arguments
that identify specific, alternative
mechanisms that would provide the
existing level of access for part 15 and
amateur operations in this band, and
they should provide specific economic
and technological evidence supporting
their proposals and views. In addition,
parties supporting any modifications to
the safe harbor that would be based on
proximity to M—LMS sites or other
factors should offer proposed rules and
specifically explain how such
provisions would ensure the same
degree of access for part 15 devices that
exists today.

E. M-LMS Testing Condition

30. Section 90.353(d) of the
Commission’s rules, 47 CFR 90.353(d),
requires M—-LMS licensees to
“demonstrate through actual field tests
that their systems do not cause
unacceptable levels of interference to 47
CFR 15 devices.” The Commission seeks
comment on modifying or eliminating
this part 90 regulation.

31. Given the Commission’s proposals
discussed above to consider revisions to
the M—LMS rules designed to facilitate
shared use of the band, as well as the
Commission’s tentative conclusion to
retain the part 15 safe harbor, the
Commission seeks comment on whether
the interference-testing requirement is
necessary. Can reliance on well-defined
technical limits, instead of the testing
requirement, facilitate the introduction
of new services by M-LMS licensees
without jeopardizing the ability of users
of part 15 devices to continue to operate
in the M—LMS Band? To what extent
can technologies such as dynamic
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frequency selection, spread spectrum,
and others be adequate to avoid
interference instead of field tests? Given
these considerations, what would be the
impact to part 15 operations of repealing
the testing requirement? If the
Commission decided to repeal the
testing requirement, are there other
technical limits (other than those
described above) that the Commission
should consider to mitigate interference
concerns?

32. The Commission also seeks
comment on the costs and benefits of
developing a more specific rule in place
of the part 15 interference-testing
requirement. The testing requirement
requires M-LMS licensees to consider
existing systems of part 15 devices
when designing and constructing their
systems to minimize interference. Is this
burden warranted given that users of
part 15 devices do not have priority over
M-LMS operations, and there is no
database identifying the actual
unlicensed users and operators? What
effect would a modified and more
specific testing condition have on the
development and deployment of more
flexible M—LMS equipment and
services? Parties who favor retention of
the testing requirement should explain
why it remains necessary, and how it
could be defined so that M—LMS
licensees could readily assess whether
they would cause unacceptable levels of
interference to part 15 devices.

F. Other Issues and Measures

33. The Commission seeks comment
generally on any further proposals that
could allow greater flexibility while
avoiding any significant increase in
interference to part 15 operations. The
Commission notes that the technical
limitations are specifically intended to
reduce the potential for interference in
the band. Nonetheless, the potential
remains, and conflicts among competing
uses could result, because no one
technical rule can guard against all
interference, whether or not it is
classified as legally harmful.

34. Thus, the Commission seeks
comment on how to maintain, and
clarify or augment if necessary, the
ability of M—LMS licensees and
operators of part 15 devices to coexist in
the M-LMS Band. Given the
Commission’s belief that the best course
is to facilitate objective measurement of
currently subjective assessments as to
what may be “harmful,” the
Commission seeks comment generally
on any other proposals that would be
appropriate to reach an appropriate
balance between multiple users. Would
prior notification or other coordination
measures be beneficial and appropriate

to reach a balancing of interests? What
about industry-run solutions or
additional safe harbors? For example,
should the Commission adopt a
reciprocal safe harbor for M—-LMS
whereby M-LMS licensees would have
some assurances against objections from
operators of part 15 devices, yet
included in the safe harbor could be
certain conditions that M—LMS
licensees would have to meet to ensure
that they considered existing part 15
devices before deploying new services?

35. In addressing the possible rule
changes in the NPRM, the Commission
asks parties to comment on the degree
to which the part 15 devices of interest
here are operating in the 14 megahertz
of spectrum in the M—LMS Band
compared to operations in other
portions of the band. The Commission
intended to assign the 12 megahertz of
non-multilateration spectrum to
portions of the band where amateur,
federal, and part 15 use of the band is
the greatest. Accordingly, the
Commission requests information (e.g.,
including data points and relevant
percentages of use where available) from
interested parties using or
manufacturing part 15 devices for
operation in the M—LMS Band. For
example, what percentage of a party’s
part 15 devices used to read meters,
support WISP operations, etc. are
designed or programmed to operate on
the 904—-909.75 and 919.75-928 MHz
portions of the 902—-928 MHz band? If
such data is available, it would also be
helpful if parties, including those
parties using authorized frequency-
hopping devices, could provide
information regarding the intensity,
duration, etc. of actual operations on the
904-909.75 and 919.75-928 MHz as
compared to other portions of the 902—
928 MHz band.

IV. Procedural Matters
A. Regulatory Flexibility

36. As required by the Regulatory
Flexibility Act, 5 U.S.C. 603, the
Commission has prepared an Initial
Regulatory Flexibility Analysis (IRFA)
of the possible significant economic
impact on small entities of the policies
and rules addressed in the NPRM. The
IRFA is set forth in the Appendix.
Written public comments are requested
on the IRFA. These comments must be
filed in accordance with the same filing
deadlines as comments filed in response
to the NPRM, and must have a separate
and distinct heading designating them
as responses to the IRFA.

B. Paperwork Reduction Act of 1995

37. This document does not contain
proposed information collection(s)
subject to the Paperwork Reduction Act
of 1995 (PRA), Public Law 104—-13. It
does not, therefore, contain any new or
modified “information collection
burden for small business concerns with
fewer than 25 employees,” pursuant to
the Small Business Paperwork Relief
Act of 2002, Public Law 107-198. See
44 U.S.C. 3506(c)(4).

C. Ex Parte Presentations

38. The rulemaking the NPRM
initiates shall be treated as a “‘permit-
but-disclose” proceeding in accordance
with the Commission’s ex parte rules.
Persons making oral ex parte
presentations are reminded that
memoranda summarizing the
presentations must contain summaries
of the substance of the presentations
and not merely a listing of the subjects
discussed. More than a one or two
sentence description of the views and
arguments presented generally is
required. Other requirements pertaining
to oral and written presentations are set
forth in section 1.1206(b) of the
Commission’s rules.

V. Initial Regulatory Flexibility
Analysis

39. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), the Commission has prepared
this Initial Regulatory Flexibility
Analysis (IRFA) of the possible
significant economic impact on a
substantial number of small entities by
the policies and rules considered in the
NPRM, WT Docket No. 06—49. Written
public comments are requested on this
IRFA. Comments must be identified as
responses to the IRFA and must be filed
by the deadlines for comments on the
NPRM provided on page one of the
NPRM. The Commission will send a
copy of the NPRM, including this IRFA,
to the Chief Counsel for Advocacy of the
Small Business Administration (SBA).
In addition, the NPRM and IRFA (or
summaries thereof) will be published in
the Federal Register.

A. Need for, and Objective of, the
Proposed Rules

40. This rulemaking proceeding
considers possible measures that could
introduce greater flexibility for licensees
in the multilateration Location and
Monitoring Service (M—LMS) for the
purpose of enabling greater
responsiveness to changing market
conditions, more efficient and effective
use of the M—LMS Band, and more
robust secondary markets in radio
spectrum usage rights. M—LMS licensees
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provide service in the 904—909.75 and
919.75-928 MHz portions of the 902—
928 MHz band. This 14 megahertz of
spectrum has been shared by a variety
of part 15 devices and, since 1995, has
been licensed for specified uses by M—
LMS defined in part 90 of the
Commission’s rules. Multilateration
systems track and locate objects over a
wide geographic area (e.g., tracking a
bus fleet) by measuring the difference in
time of arrival, or difference in phase, of
signals transmitted from a unit to a
number of fixed points, or from a
number of fixed points to the unit to be
located.

41. In the decade since M—LMS was
established there has been very limited
development of M—LMS under the
existing rules. Specifically, when the
Commission adopted its LMS rules in
1995, it expected that both M—LMS and
non-multilateration LMS systems would
play an integral role in the development
and implementation of advanced radio
transportation-related services.
However, only two M-LMS licensees,
Teletrac and Ituran, operate M—LMS
systems, and these exist in only a small
number of markets. Given these present
circumstances, the Commission initiates
this proceeding to determine whether
new approaches could produce more
efficient and effective use of the 904—
909.75 and 919.75-928 MHz spectrum
band by LMS licensees.

42. Through the NPRM, the
Commission seeks to determine whether
current M—LMS rules are limiting
licensees from providing services that
are desired in the market and that could
be profitably deployed without causing
harmful interference to other users.
Specifically, the part 90 rules
circumscribe the scope of permissible
M-LMS service offerings such that
licensees may only use non-voice radio
techniques to determine the location
and status of mobile radio units and
may transmit status and instructional
messages, either voice or non-voice,
only so long as they relate to the
location or monitoring functions of the
system. In addition, M-LMS licensees
are prohibited from using real-time
interconnection with the public
switched telephone network (PSTN),
except for emergency communications
sent to or received from a system
dispatch point or public safety
answering points.

43. The Commission seeks comment
on whether it can promote more
efficient use of the M—LMS Band by
modifying or eliminating M—LMS
restrictions on types of communication
and interconnection, while avoiding any
significant increase in interference to
unlicensed users. The Commission also

seeks comment on whether interference
that might result from expanded service
M-LMS offerings could be mitigated by
adopting stricter power limits for M—
LMS licensees, introducing frequency
hopping, or altering digital modulation
rules.

44, In addition, the Commission seeks
comment on whether eliminating the
M-LMS aggregation limits has the
potential to reduce interference to other
users of the M—LMS Band and facilitate
the provision of new M-LMS services.
The Commission also seeks comment on
its tentative conclusion that it should
retain the part 90 safe harbor provision.
Furthermore, the Commission seeks
comment on whether reliance on well-
defined technical limits, instead of the
testing requirement, can facilitate the
introduction of new services by M—LMS
licensees without jeopardizing the
ability of users of part 15 devices to
continue to operate in the M—-LMS
Band.

45. The Commission makes clear at
the outset of this proceeding that it does
not seek to alter the rules that govern
the relationship among the various
federal and non-federal licensed
services in this band. It also recognizes
the importance of maintaining the
existing accessibility of the band for
unlicensed devices and for amateur
operators. The Commission’s goal in
this proceeding is to consider whether
greater opportunity can be afforded M-
LMS licensees to provide services while
ensuring continued access for other
licensed and unlicensed uses that share
this band. In the following paragraphs,
the Commission discusses the potential
impact on small entities of proposals
made in the NPRM to accomplish this
goal.

B. Legal Basis

46. The potential actions about which
comment is sought in the NPRM would
be authorized pursuant to the authority
contained in sections 1, 4(i), and 303(x)
of the Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), and
303(r).

C. Description and Estimate of the
Number of Small Entities Subject to the
Rules

47. The RFA directs agencies to
provide a description of, and where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules, if adopted. The RFA
generally defines the term ““‘small
entity” as having the same meaning as
the terms ““small business,” “small
organization,” and ‘‘small governmental
jurisdiction.” In addition, the term
“small business”” has the same meaning

as the term ‘‘small business concern”
under the Small Business Act. A “small
business concern’ is one which: (1) is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the SBA.

48. The NPRM could result in rule
changes that, if adopted, would create
new opportunities and obligations for
M-LMS licensees as well as operators
and manufacturers of part 15 devices for
unlicensed uses on the fourteen
megahertz of spectrum that is shared
with M-LMS in the 902-928 MHz band.

49. Multilateration Location and
Monitoring Service (M-LMS). For
purposes of auctioning LMS licenses,
the Commission has defined a “small
business” as an entity that, together
with controlling interests and affiliates,
has average annual gross revenues for
the preceding three years not exceeding
$15 million. A “very small business” is
defined as an entity that, together with
controlling interests and affiliates, has
average annual gross revenues for the
preceding three years not exceeding $3
million. These definitions have been
approved by the SBA. The Commission
auctioned M-LMS licenses in 1999
(Auction 21) and 2001 (Auction 39). As
a result of the two auctions, six entities
currently hold a total of 452 M-LMS
licenses. Each one of these entities
qualified as either a small business or a
very small business.

50. Part 15 Device Operators. The
SBA has developed a small business
size standard for ““Cellular and Other
Wireless Telecommunications” (CWT),
which consists of firms having 1,500 or
fewer employees. According to the latest
Census Bureau data for this category,
there are a total of 1,378 firms that have
999 or fewer employees. The Census
does not provide data for the number of
firms with 1,500 or fewer employees,
but does indicate that nineteen firms
have 1,000 or more employees.
Consequently, even if all nineteen of
these firms are part 15 device operators
and have more than 1,500 employees,
the Commission estimates that the
majority of businesses in the CWT
category are small businesses that may
be affected by rules and policies that
could be adopted in this rulemaking.

51. Part 15 Device Manufacturers. The
SBA has developed small business size
standards for two pertinent Economic
Census categories, “Radio and
Television Broadcasting and Wireless
Communications Equipment
Manufacturing”” (RTB) and “Other
Communications Equipment
Manufacturing,” (OCE) (NAICS code
334290), both of which consist of all
such companies having 750 or fewer
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employees. According to the latest
Census Bureau data, there are a total of
1,041 establishments in the RTB
category. Of this total, 1,010
establishments have 499 or fewer
employees, thirteen establishments have
between 500 and 999 employees, and
eighteen establishments have 1000 or
more employees. Consequently, even if
all thirteen establishments with between
500 to 999 employees have more than
750 employees, the Commission
estimates that the majority of businesses
in the RTB category are small businesses
that may be affected by the rules and
policies that could be adopted in this
rulemaking. Concerning the OCE
category, the latest Census Data show
that there are a total of 503
establishments. Of this total, 493
establishments have 499 or fewer
employees, seven establishments have
between 500 and 999 employees, and
three establishments have from 500 to
2,499 employees. Consequently, even if
all seven establishments with 500-999
employees have more than 750
employees, the Commission estimates
that the majority of businesses in the
OCE category are small businesses that
may be affected by rules and policies
that could be adopted in this
rulemaking.

52. Amateur Radio Operators.
Amateur radio operators are not small
businesses or small entities as defined
by the RFA and the Commission’s rules.

D. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements for Small Entities

53. The Commission seeks comment
on reducing or eliminating certain
recordkeeping obligations for M—LMS
operators. Section 90.353(d)—(g) of the
Commission’s rules, 47 CFR 90.353(d)—
(g), requires that M—LMS licensees
operating in the 902—928 MHz band
“maintain whatever records are
necessary”’ and make such records
“available to the Commission upon
request” that demonstrate compliance
with specified operating parameters
designed to limit interference with part
15 devices. In particular, section
90.353(d) of the Commission’s rules, 47
CFR 90.353(d), requires M—LMS
licensees to demonstrate through actual
field tests that their systems do not
cause unacceptable levels of
interference to 47 CFR 15 devices. The
Commission seeks comment on whether
such testing and associated
recordkeeping and reporting
requirements are necessary if well-
defined technical limits are put in place
and the part 15 safe harbor provision is
retained. The Commission does not seek
comment on specific reporting or

recordkeeping requirements, but, it
seeks comment on whether M—LMS
licensees should adhere to stricter
power limits as a condition for relaxing
the restrictions on the scope of services
that M—LMS providers are permitted to
offer.

E. Steps Taken To Minimize the
Significant Economic Impact on Small
Entities, and Significant Alternatives
Considered

54. The RFA requires an agency to
describe any significant, specifically
small business, alternatives that it has
considered in reaching its proposed
approach, which may include the
following four alternatives (among
others): “(1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance and reporting requirements
under the rule for such small entities;
(3) the use of performance rather than
design standards; and (4) an exemption
from coverage of the rule, or any part
thereof, for such small entities.”

55. The Commission invites comment
on a number of alternatives to the
current LMS rules that could modify or
eliminate certain restrictions on the M—
LMS service in order to provide M—-LMS
licensees greater flexibility to respond to
changing market conditions. The
Commission addresses alternative
approaches to flexibility. These
alternatives have been grouped
according to five aspects of the current
M-LMS service rules that affect flexible
use for M—LMS licensees: (1)
Restrictions on the scope of permissible
communications and interconnection;
(2) power and other technical
limitations; (3) the M—LMS spectrum
aggregation limit; (4) the part 90 safe
harbor for operations under parts 15 and
97; and (5) the M—LMS testing
requirement and associated
recordkeeping obligations.

56. With respect to the limits on the
scope of M-LMS services, the
Commission seeks comment on whether
there are any public interest benefits
associated with relaxing or eliminating
M-LMS restrictions on permissible
communications (e.g., vehicle location
as primary operation) and
interconnection. The Commission seeks
comment on alternatives ranging from
partial to complete replacement of M—
LMS service restrictions that prevent the
provision of additional services. In
particular, the Commission seeks
comment on the benefit that each
alternative could provide to M—LMS
licensees (all of which qualify as small

businesses), and how each alternative
might impact small businesses that use
or manufacture part 15 devices.

57. The Commission seeks comment
on alternative approaches to satisfying
an expanded range of M—LMS service
offerings while avoiding any significant
increases in interference. For example,
the Commission seeks comment on
whether any such interference could be
mitigated by reducing the allowable
power levels at which M-LMS services
could be offered. Another alternative to
increase M—LMS licensee flexibility
while reducing the likelihood of
accompanying interference might be a
relaxation or elimination of the M-LMS
aggregation limit. The Commission
seeks comment on the likely effect of
this alternative on M—LMS licensees (all
of which qualify as small businesses),
and any impact to small businesses that
use or manufacture part 15 devices.

58. Regarding the part 90 safe harbor
provision, within which authorized
operations under parts 15 and 97 of the
Commission’s rules will not be
considered to be causing interference to
an M-LMS operator, the Commission
seeks comment on its tentative decision
to retain this provision. The
Commission states in the NPRM that it
tentatively concludes that the safe
harbor fosters efficient sharing of the
band with limited interference, and it
asks all parties that disagree to provide
arguments that identify specific,
alternative mechanisms that would
provide the existing level of certainty in
this band, and to provide specific
economic and technological evidence
supporting their proposals.

59. Another alternative approach to
increasing flexibility for M—LMS
licensees is to eliminate the testing and
recordkeeping obligations associated
with demonstrating that there is no
unacceptable interference to part 15
devices. While these obligations
previously have been deemed essential,
the Commission seeks comment on
whether they would be necessary if the
testing rules were replaced by well-
defined technical limits while retaining
the safe harbor provision.

60. In addition to specific alternative
approaches for expanding flexibility to
M-LMS licensees while avoiding any
significant increases in interference to
part 15 devices, the Commission seeks
comment on any additional approaches
to accomplishing these dual goals.
These include any other techniques and
approaches that would better optimize
the goals of this proceeding.
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F. Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

61. None.
VI. Ordering Clauses

62. Accordingly, it is ordered that,
pursuant to the authority contained in
sections 1, 4(i), and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), and
303(r), the notice of proposed
rulemaking is hereby adopted.

63. It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
the notice of proposed rulemaking,
including the Initial Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 06—2926 Filed 3—-28-06; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 223

[Docket No. 060313064-6064—-01;
1.D.031006D]

RIN 0648—-AU43

Listing Endangered and Threatened
Species and Designating Critical
Habitat: 12—Month Finding on Petition
to List Puget Sound Steelhead as an
Endangered or Threatened Species
under the Endangered Species Act

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; petition finding.

SUMMARY: We (NMFS) have completed
an updated Endangered Species Act
(ESA) status review of steelhead
(Oncorhynchus mykiss) populations in
the Puget Sound area (Washington). We
initiated this review in response to a
petition received from Mr. Sam Wright
on September 13, 2004, to list Puget
Sound steelhead as a threatened or
endangered species. We have
determined that naturally spawned
winter- and summer-run steelhead
populations and two hatchery steelhead
stocks, below natural and manmade
impassable barriers, in the river basins

of the Strait of Juan de Fuca, Puget
Sound, and Hood Canal (Washington)
constitute a Distinct Population
Segment (DPS) and hence a “species”
for listing consideration under the ESA.
After reviewing the best available
scientific and commercial information,
evaluating threats facing the species,
and taking into account those efforts
being made to protect the species, we
conclude that the Puget Sound
steelhead DPS is likely to become an
endangered species within the
foreseeable future throughout all or a
significant portion of its range.
Therefore, we are proposing that the
Puget Sound steelhead DPS be listed
under the ESA as a threatened species.
We will announce the timing and
location of a public hearing to be held
in the Puget Sound area, and propose
4(d) protective regulations and critical
habitat for the Puget Sound steelhead
DPS in subsequent Federal Register
notices. We are soliciting public
comment on this proposed listing
determination, as well as any other
information relevant to the designation
of critical habitat and the promulgation
of 4(d) protective regulations for the
Puget Sound steelhead DPS.

DATES: Information and comments on
the proposed action must be received by
June 27, 2006.

ADDRESSES: You may submit comments
and information by any of the following
methods. Please identify submittals as
pertaining to the “Puget Sound
Steelhead Proposed Listing”

e E-mail:
PS.Steelhead.nwr@noaa.gov. Include
“Puget Sound Steelhead Proposed
Listing” in the subject line of the
message.

¢ Internet: Comments may also be
submitted electronically through the
Federal e-Rulemaking portal at: http://
www.regulations.gov.

e Mail: Submit written comments and
information to Chief, NMFS, Protected
Resources Division, 1201 NE Lloyd
Boulevard, Suite 1100, Portland, OR
97232.

e Hand Delivery/Courier: NMFS,
Protected Resources 1201 NE Lloyd
Boulevard, Suite 1100, Portland, OR
97232.

e Fax: 503-230-5441

FOR FURTHER INFORMATION CONTACT: For
further information regarding this notice
contact Dr. Scott Rumsey, NMFS,
Northwest Region, (503) 872-2791, or
Marta Nammack, NMFS, Office of
Protected Resources, (301) 713—1401.

SUPPLEMENTARY INFORMATION:

Background

On September 13, 2004, we received
a petition from Mr. Sam Wright of
Olympia, Washington, to list Puget
Sound steelhead as an endangered or
threatened species under the ESA, and
to designate critical habitat. On April 5,
2005, we issued our finding that the
petition presents substantial
information indicating that the
petitioned action may be warranted (70
FR 17223), and we announced that we
would initiate an updated review of the
species’ status. This Federal Register
notice summarizes the information
gathered and the analyses conducted as
part of this review, and announces our
finding regarding the ESA listing status
of steelhead in Puget Sound.

For a more detailed summary of the
specific information presented in the
petition, the reader is referred to the
Federal Register notice which describes
our analysis of the petition (70 FR
17223; April 5, 2005). Most
significantly, the petitioner provided 10
years of new harvest, spawning
escapement, and total-run-size data for
nine natural-origin Puget Sound
steelhead stocks. The petitioner
concluded that the new information
describes significant short- and long-
term declining trends in nearly all river
systems where data are available,
despite significant reductions by the
State of Washington in recreational and
tribal harvest rates on wild steelhead.
The petitioner argued that the
populations of Puget Sound steelhead
are at such low levels of abundance that
risks posed by catastrophic events,
environmental and demographic
variability, and depensation confer a
high level of extinction risk for the
foreseeable future. The petitioner also
underscored concerns regarding the
widespread propagation of domesticated
and non-indigenous stocks of hatchery
steelhead, a lack of adequate monitoring
of steelhead stocks, and habitat loss and
degradation in the Puget Sound area.

Policies for Delineating Species under
the ESA

Section 3 of the ESA defines
“species” as including “any subspecies
of fish or wildlife or plants, and any
distinct population segment of any
species of vertebrate fish or wildlife
which interbreeds when mature.” The
term ““distinct population segment” is
not recognized in the scientific
literature. In 1991 we issued a policy for
delineating distinct population
segments (DPSs) of Pacific salmon (56
FR 58612; November 20, 1991). Under
this policy a group of Pacific salmonid
populations is considered an
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“evolutionarily significant unit” (ESU)
if it is substantially reproductively
isolated from other conspecific
populations, and it represents an
important component in the
evolutionary legacy of the biological
species. Further, an ESU is considered
to be a “DPS” (and thus a “species”)
under the ESA. On February 7, 1996, we
and FWS adopted a joint policy for
recognizing DPSs under the ESA (DPS
Policy; 61 FR 4722). The DPS Policy
adopts criteria similar to, but somewhat
different from, those in the ESU Policy
for determining when a group of
vertebrates constitutes a DPS: the group
must be discrete from other populations;
and it must be significant to its taxon.

A group of organisms is discrete if it is
“markedly separated from other
populations of the same taxon as a
consequence of physical, physiological,
ecological, and behavioral factors.”
Significance is measured with respect to
the taxon (species or subspecies).
Although the ESU Policy did not by its
terms apply to steelhead, the DPS Policy
states that NMFS will continue to
implement the ESU Policy with respect
to “Pacific salmonids” (which include
O. mykiss). FWS, however, does not use
our ESU policy in any of its ESA listing
decisions. In a previous instance of
shared jurisdiction over a species
(Atlantic salmon), we and FWS used the
DPS policy in our determination to list
the Gulf of Maine DPS of Atlantic
salmon as endangered (65 FR 69459;
November 17, 2000).

In the recently published findings of
our updated status review of listed West
Coast steelhead ESUs (71 FR 834;
January 5, 2006), we departed from our
previous practice of applying the ESU
policy to delineate species of O. mykiss,
and instead applied the joint DPS
policy. Given our shared jurisdiction
with FWS over O. mykiss, and
consistent with our approach for
Atlantic salmon, we believe that
application of the joint DPS policy is
logical, reasonable, and appropriate for
delineating species of O. mykiss under
our jurisdiction. In applying the joint
DPS policy, we concluded that the
resident and anadromous life forms of
identified population groups of O.
mykiss are “discrete,” and we
delineated 10 steelhead-only DPSs of O.
mykiss. In this notice we similarly apply
the joint DPS policy in defining the
group of steelhead populations in the
Puget Sound area that qualifies for
listing consideration under the ESA.
The reader is referred to previously
published Federal Register notices for
further discussion of the delineation of
O. mykiss DPSs under the joint DPS

policy (70 FR 67131, November 4, 2005;
71 FR 834, January 5, 2006).

Listing Determinations under the ESA

The ESA defines an endangered
species as one that is in danger of
extinction throughout all or a significant
portion of its range, and a threatened
species as one that is likely to become
endangered in the foreseeable future
throughout all or a significant portion of
its range (sections 3(6) and 3(20),
respectively). The statute requires us to
determine whether any species is
endangered or threatened because of
any of the following five factors: (1) the
present or threatened destruction,
modification or curtailment of its
habitat or range; (2) overutilization for
commercial, recreational, scientific, or
educational purposes; (3) disease or
predation; (4) the inadequacy of existing
regulatory mechanisms; or (5) other
natural or manmade factors affecting its
continued existence (section 4(a)(1)(A)
(E)). We are to make this determination
based solely on the best available
scientific information after conducting a
review of the status of the species and
taking into account any efforts being
made by states or foreign governments
to protect the species. The focus of our
evaluation of the ESA section 4(a)(1)
factors is to evaluate whether and to
what extent a given factor represents a
threat to the future survival of the
species. The focus of our consideration
of protective efforts is to evaluate
whether and to what extent they address
the identified threats and so ameliorate
a species’ risk of extinction. The steps
we follow in implementing this
statutory scheme are to: (1) delineate the
species under consideration; (2) review
the status of the species; (3) consider the
ESA section 4(a)(1) factors to identify
threats facing the species; (4) assess
whether certain protective efforts
mitigate these threats; and (5) predict
the species’ future persistence.

As noted above, as part of our listing
determinations we must consider efforts
being made to protect a species, and
whether these efforts ameliorate the
threats facing the species and reduce
risks to its survival. Some protective
efforts may be fully implemented, and
empirical information may be available
demonstrating their level of
effectiveness in conserving the species.
Other protective efforts are new, not yet
implemented, or have not demonstrated
effectiveness. We evaluate such
unproven efforts using the criteria
outlined in the Policy for Evaluating
Conservation Efforts (“PECE”’; 68 FR
15100; March 28, 2003) to determine
their certainties of implementation and
effectiveness.

Life History of West Coast Steelhead

Steelhead is the name commonly
applied to the anadromous form of the
biological species O. mykiss. The
present distribution of steelhead
extends from Kamchatka in Asia, east to
Alaska, and extending south along the
Pacific coast to the U.S. Mexico border
(Busby et al., 1996; 67 FR 21586, May
1, 2002). O. mykiss exhibit perhaps the
most complex suite of life-history traits
of any species of Pacific salmonid. O.
mykiss can be anadromous
(“steelhead”), or freshwater residents
(“rainbow or redband trout”’), and under
some circumstances yield offspring of
the opposite life-history form. Those
that are anadromous can spend up to 7
years in freshwater prior to
smoltification (the physiological and
behavioral changes required for the
transition to salt water), and then spend
up to 3 years in salt water prior to first
spawning. O. mykiss are also
iteroparous (meaning individuals may
spawn more than once), whereas the
Pacific salmon species are principally
semelparous (meaning individuals
generally spawn once and die). Within
the range of West Coast steelhead,
spawning migrations occur throughout
the year, with seasonal peaks of activity.
In a given river basin there may be one
or more peaks in migration activity;
since these “runs’’ are usually named
for the season in which the peak occurs,
some rivers may have runs known as
winter, spring, summer, or fall
steelhead.

Steelhead can be divided into two
basic reproductive ecotypes, based on
the state of sexual maturity at the time
of river entry and duration of spawning
migration (Burgner et al., 1992). The
summer or ‘‘stream-maturing” type
enters fresh water in a sexually
immature condition between May and
October, and requires several months to
mature and spawn. The winter or
“ocean-maturing” type enters fresh
water between November and April
with well-developed gonads and
spawns shortly thereafter. In basins with
both summer and winter steelhead runs,
the summer run generally occurs where
habitat is not fully utilized by the winter
run, or where an ephemeral hydrologic
barrier separates them, such as a
seasonal velocity barrier at a waterfall.
Summer steelhead usually spawn
farther upstream than winter steelhead
(Withler, 1966; Roelofs, 1983; Behnke,
1992).

Previous ESA Status Review

In 1996, we conducted a
comprehensive status review of coastal
and inland steelhead stocks in
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California, Oregon, Washington, and
Idaho (Busby et al., 1996). We convened
a Biological Review Team (BRT) (an
expert panel of scientists from NMFS’
Northwest and Southwest Fisheries
Science Centers, FWS, the U.S.
Geological Survey, and the U.S. Forest
Service) to: (1) identify ESUs of West
Coast steelhead; and (2) evaluate the
risk of extinction for the identified
ESUs. As part of this review we
identified a Puget Sound ESU of coastal
steelhead occupying river basins of the
Strait of Juan de Fuca, Puget Sound, and
Hood Canal (Washington), as far west as
the Elwha River, and as far north as the
Nooksack River and Dakota Creek
(inclusive), and the United States/
Canada border. The Puget Sound ESU is
primarily composed of winter steelhead
stocks, but also includes several small
stocks of summer steelhead occupying
limited habitat. The BRT also included
the resident life-history form in the
Puget Sound ESU. Genetic studies
generally show that, in the same
geographic area, the resident and
anadromous life forms of O. mykiss are
more similar to each other than either is
to the same form from a different
geographic area. In particular, the BRT
cited a scientific study indicating that
rainbow trout and steelhead are not
reproductively isolated in two river
basins within the Puget Sound ESU
(Leider et al., 1995).

In the 1996 status review the BRT
concluded that the Puget Sound
steelhead ESU was not in danger of
extinction or likely to become
endangered in the foreseeable future
throughout all or a significant portion of
its range. However, the BRT did express
concern that 17 of 21 stocks in the ESU
for which there were adequate data
exhibited overall declining trends.
Positive trends in abundance for the two
largest steelhead runs in the ESU (the
Skagit and Snohomish Rivers) mitigated
the immediacy of extinction risk,
although there was significant concern
regarding the sustainability of other
steelhead runs in the ESU (most notably
the Deer Creek summer and Lake
Washington winter steelhead
populations, and populations in the
Hood Canal area). Given the lack of
strong trends in abundance for the major
populations and the apparent limited
contribution of hatchery fish to natural
production, the BRT concluded that
most winter steelhead stocks in the
Puget Sound ESU appeared to be
naturally self-sustaining.

The BRT noted concern about the
potential threat to the genetic integrity
of Puget Sound steelhead posed by past
and present hatchery practices in the
Puget Sound area. Hatchery production

in this ESU is widespread, and it is
managed to support harvest. Most of the
hatchery fish propagated in the Puget
Sound region are winter-run steelhead
derived from a single stock (the
Chambers Creek hatchery stock) that is
indigenous to the ESU but generally is
not native to the local river basins
where it is propagated. The summer
steelhead hatchery programs in the
Puget Sound area are derived from an
out-of-ESU stock (the Skamania summer
steelhead stock from the Columbia
River). The Skamania hatchery stock has
generally been introduced in river
systems where summer steelhead did
not naturally exist, although it has been
introduced in some Puget Sound river
basins having native summer steelhead
populations (e.g., the Stillaguamish and
Snohomish Rivers). The Washington
Department of Fish and Wildlife
(WDFW) employs a hatchery
management strategy of promoting
isolation between hatchery and natural
stocks by releasing smolts early and
selecting for early spawn timing in
winter steelhead hatchery programs.
This separation in run timing is
intended to: allow for high rates of
selective harvest on returning hatchery
fish, while limiting harvest mortality on
wild stocks; and minimize competition
(as smolts and adults) and opportunities
for interbreeding between naturally
spawning hatchery fish and wild fish.
However, the BRT noted that separation
of run timing is seldom complete. High
harvest rates targeting early-returning
hatchery fish have likely resulted in
high mortality levels for early-run
natural fish and reduced the natural
diversity in spawn timing. Naturally
spawning hatchery fish comprise a
substantial proportion of the spawning
escapement in many of the rivers in the
ESU, possibly competing with, and
posing genetic risks to, the local
steelhead populations. Additionally, the
BRT discussed evidence for hatchery
introgression in some natural Puget
Sound winter steelhead populations
(Phelps et al., 1994).

Informed by the BRT’s findings
(Busby et al., 1996), we concluded that
the Puget Sound steelhead ESU did not
warrant listing under the ESA (61 FR
41541; August 9, 1996), but expressed
concern regarding the sustainability of
summer steelhead populations and
potentially adverse impacts from
hatchery practices in Puget Sound.

Updated Status Review of Puget Sound
Steelhead

To ensure that our review was based
on the best available and most recent
scientific information, we solicited
information during a 60—day public

comment period regarding the ESU
structure and extinction risk of, and
efforts being made to protect, the
species (70 FR 17223; April 5, 2005). In
July 2005 we convened a BRT to review
the available information regarding the
ESU structure and extinction risk of O.
mykiss in the Puget Sound area.
Specifically, the BRT addressed: (1)
whether the geographic boundaries of
the previously identified Puget Sound
ESU warrant redelineation or
refinement; (2) the relationship to the
defined ESU of hatchery programs
propagating O. mykiss within the Puget
Sound area; (3) the relationship to the
defined ESU of resident rainbow trout
above and below impassable barriers;
and (4) the level of extinction risk of the
ESU throughout all or a significant
portion of its range, including the
consideration of the contribution of
within-ESU hatchery programs and
resident populations to the viability of
the ESU. The data reviewed, analyses
conducted, and findings by the BRT are
summarized in a July 26, 2005,
memorandum ‘‘Status Review Update
for Puget Sound Steelhead” (NMFS,
2005).

On June 28, 2005, NMFS finalized a
new policy for the consideration of
hatchery-origin fish in ESA listing
determinations (‘“Hatchery Listing
Policy;” 70 FR 37204). Under the
Hatchery Listing Policy, hatchery stocks
are considered part of an ESU if they
exhibit a level of genetic divergence
relative to the local natural
population(s) that is no more than what
occurs within the ESU (70 FR at 37215;
June 28, 2005). We recognize that there
are a number of ways to compute and
compare genetic divergence and that it
is not possible to sample all fish within
the ESU to precisely determine the
range of genetic diversity within an
ESU. In evaluating hatchery stocks
associated with Puget Sound steelhead,
the BRT included as part of the ESU
those hatchery stocks that are no more
than moderately diverged from local,
native populations in the watershed(s)
in which they are released. This
approach is consistent with our recent
status review updates for 27 West Coast
ESUs (see 71 FR 835, January 5, 2006;
70 FR 37160, June 28, 2005; NMFS,
2003; NMFS, 2004). In factoring
artificial propagation into the extinction
risk assessment for the ESU, the BRT
evaluated potential risks to the
naturally-spawned components of the
ESU posed by Puget Sound area
hatchery programs determined not to be
part of the ESU; as well as the specific
benefits and risks for each of the
hatchery programs included in the ESU.
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As noted above, we have adopted the
approach of applying the joint DPS
policy in delineating species of West
Coast O. mykiss for listing consideration
under the ESA (see 71 FR, 834; January
5, 2006). Although the BRT applied the
ESU policy in delineating the species of
Puget Sound steelhead for ESA listing
consideration, their findings directly
inform the delineation of the geographic
boundaries for an O. mykiss DPS
(summarized below).

Review of “Species’ Delineation

The BRT concluded that the best
available scientific information did not
warrant a reconsideration of the
previously described geographic
boundaries for the Puget Sound O.
mykiss ESU (Busby et al., 1996). The
BRT’s findings delineating a Puget
Sound ESU of O. mykiss directly inform
our species delineation under the joint
DPS policy. Based on established
phylogenetic groupings, available
population genetic data, differences in
migration and spawn timing, patterns in
the duration of freshwater and marine
residence, and the geographic
separation of populations, the BRT
concluded that steelhead in Puget
Sound are substantially reproductively
isolated from other such groupings of
West Coast O. mykiss (Busby et al.,
1996). These observations regarding
reproductive isolation similarly satisfy
the discreteness criterion under the joint
DPS policy, as Puget Sound steelhead
are markedly separated from other such
population groups of O. mykiss as a
consequence of physical, physiological,
ecological or behavioral factors.

The BRT also concluded that the
Puget Sound steelhead represent an
important component in the
evolutionary legacy of the O. mykiss
species based on its unique life-history,
genetic, and ecological characteristics,
as well as the unique glacial and fjord-
like characteristics of the ecoregion it
occupies (Busby et al., 1996). These
traits that establish the evolutionary
importance of the Puget Sound
steelhead ESU also satisfy the
“significance” criterion of the DPS
Policy. The proposed Puget Sound
steelhead DPS, if lost, would represent:
the loss of unusual or unique habitats
and ecosystems occupied by the species;
a significant gap in the species’ range;
and a significant loss to the ecological,
life-history, and genetic diversity of the
taxon.

Based on the BRT’s findings
summarized above, and our
considerations under the joint DPS
policy, we conclude that Puget Sound
steelhead warrant delineation as a DPS.
Consistent with previous findings under

the ESU policy, the geographic
boundaries of the Puget Sound
steelhead DPS continue to include
winter- and summer-run steelhead runs
in the river basins of the Strait of Juan
de Fuca, Puget Sound, and Hood Canal,
Washington, bounded to the west by the
Elwha River (inclusive) and to the north
by the Nooksack River and Dakota Creek
(inclusive).

DPS Membership of Resident O. mykiss

The BRT concluded that where
resident and anadromous O. mykiss co-
occur there is likely to be interbreeding
between the two life-history forms.
Applying the ESU policy, the BRT
concluded that resident and
anadromous O. mykiss below long-
standing impassable barriers are not
substantially reproductively isolated,
and warrant consideration as part of the
same Puget Sound O. mykiss ESU. This
conclusion was based on empirical
studies showing that resident and
anadromous O. mykiss are typically
very similar genetically when they co-
occur with no physical barriers to
migration or interbreeding (Chilcote,
1976; Currens et al., 1987; Leider et al.,
1995; Busby et al., 1996; Pearsons et al.,
1998). It is also well established that
resident forms of O. mykiss can
occasionally produce anadromous
migrants, and vice versa (Shapovalov
and Taft, 1954; Burgner et al., 1992;
Mullan et al., 1992; Zimmerman and
Reeves, 2000; Kostow, 2003; Ardren,
2003; Blouin, 2003; Pearsons et al.,
2003; Marshal and Foley, 2004; Narum
et al., 2004; Seamons et al., 2004).
Additionally, there was information
specific to the Puget Sound area
describing the interbreeding of the two
life-history forms, as well as the
production of outmigrating smolts by
resident O. mykiss (Marshall et al.,
2004; McMillan, 2005).

The discreteness criterion of the DPS
Policy, however, does not rely on
reproductive isolation but on the
marked separation of population groups
as a consequence of biological factors.
Despite the apparent reproductive
exchange between resident and
anadromous O. mykiss, the two life
forms remain markedly separated
physically, physiologically,
ecologically, and behaviorally.
Steelhead differ from resident rainbow
trout physically in adult size and
fecundity, physiologically by
undergoing smoltification, ecologically
in their preferred prey and principal
predators, and behaviorally in their
migratory strategy. We recognize that
there may be some overlap between co-
occurring steelhead and rainbow trout
in physical, ecological, behavioral and

physiological traits; however, this
apparent overlap does not prevent the
two life forms from satisfying the
discreteness criterion under the DPS
policy. While O. mykiss display a
continuum of life-history and
morphological traits, at the end of that
continuum, steelhead are markedly
separate in their extreme marine
migration (leading to, or resulting from,
marked separation in physical,
physiological, and ecological factors).
As we stated in adopting the DPS
policy, “the standard adopted [for
discreteness] does not require absolute
separation of a DPS from other members
of its species, because this can rarely be
demonstrated in nature for any
population of organisms. . . . [TThe
standard adopted allows for some
limited interchange among population
segments considered to be discrete, so
that loss of an interstitial population
could well have consequences for gene
flow and demographic stability of a
species as a whole” (61 FR 4722;
February 7, 1996). Given the marked
separation between the anadromous and
resident life-history forms in physical,
physiological, ecological, and
behavioral factors, we conclude that the
anadromous steelhead populations are
discrete from the resident rainbow trout
populations within the DPS under
consideration (see previous
determination of West Coast steelhead
DPSs for further elaboration of the
discreteness between the anadromous
and resident life-history forms, 71 FR,
834; January 5, 2006).

DPS Membership of Hatchery-origin
Steelhead

Prior to the meeting of the BRT, a
Steelhead Hatchery Assessment Group
(SHAG) convened to review the
relationships of hatchery steelhead
stocks to natural populations of Puget
Sound steelhead. The SHAG reviewed
the stock histories for 25 hatchery
programs, and identified those stocks
that are no more than moderately
diverged from local, native populations
in the watershed(s) in which they are
released. The SHAG based these
assessments on the available
information describing the hatchery
stock life-history characteristics,
genetics, stock transfers, and hatchery
practices. (For a more detailed treatment
of the information reviewed by SHAG,
the reader is referred to Appendix C of
the BRT’s report, NMFS, 2005).

Informed by the SHAG review, the
BRT identified two hatchery stocks that
are part of the Puget Sound steelhead
DPS: the Green River natural and
Hamma Hamma winter-run steelhead
stocks. Although the SHAG identified
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the Lake Washington winter-run
steelhead stock as having been closely
related to the local natural population,
the BRT concluded that the stock no
longer exists since the program has not
been in operation since 1993, and
therefore the stock is not included as
part of the Puget Sound steelhead DPS.

The remaining 23 hatchery stocks
reviewed, the Chambers Creek winter-
run and Skamania summer-run
steelhead hatchery stocks and their
derivatives, were determined to be more
than moderately diverged from the local
native populations and are not included
in the DPS. The Chambers Creek
hatchery stock has been altered from the
original donor natural stock over time
through purposeful selection for early
run timing and maturation, resulting in
an advancement of the natural spawn
timing from April to December-January.
The Chambers Creek hatchery stock has
been transferred from its native
watershed and propagated widely
throughout the Puget Sound and the
Pacific Northwest. Many of the 16
hatchery stocks derived from the
Chambers Creek stock and propagated
in other Puget Sound watersheds have
subsequently incorporated local native
winter-run steelhead into their
respective broodstocks. Genetic analyses
by Phelps et al. (1997) indicate that
there is a high degree of similarity
among these hatchery populations and
the founding Chambers Creek stock, and
little detectible genetic introgression in
the local natural populations from the
many years of Chambers Creek hatchery
winter-run steelhead introductions. This
result suggests a large degree of
reproductive divergence from the local
natural populations in the DPS from the
Chambers Creek stock and its
derivatives. The Skamania Hatchery
summer-run steelhead stock was
founded from outside the range of the
Puget Sound DPS, with fish collected in
the Washougal and Klickitat Rivers in
the Columbia River Basin. The
Skamania Hatchery, and the four other
Puget Sound summer-run hatchery
programs derived from it, are genetically
distinct from the Puget Sound steelhead
populations, possessing 58
chromosomes in contrast to the 60
chromosomes commonly found in Puget
Sound steelhead (Busby et al., 1996;
Phelps et al., 1997).

Determination of “Species”

Based on the foregoing information,
we conclude that the Puget Sound
steelhead DPS constitutes a “species”
under the ESA and includes: all
naturally spawned winter-run and
summer-run steelhead populations,
below natural and man-made

impassable barriers, in streams in the
river basins of the Strait of Juan de Fuca,
Puget Sound, and Hood Canal,
Washington, bounded to the west by the
Elwha River (inclusive) and to the north
by the Nooksack River and Dakota Creek
(inclusive), as well as the Green River
natural and Hamma Hamma winter-run
hatchery steelhead stocks.

Assessment of Extinction Risk

The BRT assessed the risk of
extinction for Puget Sound steelhead at
two levels first, at the individual
population level, then at the overall
ESU level. Individual populations were
assessed according to the four “Viable
Salmonid Populations” criteria (VSP;
McElhany et al., 2000): abundance,
productivity, spatial structure
(including connectivity), and diversity.
These four parameters are universal
indicators of species’ viability, and
individually and collectively function
as reasonable predictors of extinction
risk. The collective viability of
individual populations was then
evaluated in the context of the entire
ESU by the inclusion of larger-scale
considerations such as the total number
of viable populations, the geographic
distribution and connectivity of
populations, and the vulnerability of
populations or certain genetic and life-
history attributes to regional
catastrophic events. The BRT included
in its assessment of population- and
ESU-level viability an evaluation of the
likely contributions of resident and
hatchery-origin fish included in the
ESU. The BRT’s assessment of ESU-
level extinction risk was expressed in
terms that correspond to the statutory
definitions of endangered and
threatened species in the ESA: in danger
of extinction throughout all or a
significant portion of its range; likely to
become endangered within the
foreseeable future throughout all or a
significant portion of its range; or
neither. The BRT’s ESU-level extinction
risk assessment reflects the BRT’s
professional scientific judgment, guided
by the analysis of the VSP factors, as
well as by expectations about the likely
interactions among the individual VSP
factors. The BRT’s assessment, however,
did not include an evaluation of efforts
being made to protect the species, as
required under section 4(b)(1)(A) of the
ESA. Therefore, the BRT’s findings
should not be interpreted as
recommendations regarding ESA listing.

Consideration of Resident O. mykiss

The BRT fully considered the best
available scientific and commercial
information on resident populations in
assessing the extinction risk of the Puget

Sound O. mykiss ESU. However, little or
no data are available on the abundance,
productivity, spatial structure, or
diversity of the component resident
populations, nor on their contribution to
the viability of the entire ESU. As a
result, the majority of the information
available with which to assess the level
of extinction risk for this ESU pertained
to the anadromous component. In
general, the BRT considered the resident
component of O. mykiss populations in
the Puget Sound ESU to be relatively
minor based on field surveys of juvenile
fish in freshwater. The majority of the
BRT felt that resident O. mykiss below
barriers to migration may reduce risks to
ESU abundance by providing short-term
buffers against demographic
stochasticity in many of the ESU’s
populations, although there was
insufficient information to characterize
the effectiveness of such buffers. The
BRT concluded that resident
populations in the Puget Sound ESU are
unlikely to significantly reduce the risk
of extinction of anadromous
populations over the long term. This
conclusion is also supported by recent
reports by the Independent Science
Advisory Board (ISAB) and NMFS’
Recovery Science Review Panel (RSRP)
which recently concluded that
anadromous O. mykiss contribute
“substantially and irreplaceably to any
measure of O. mykiss productivity and
viability” (RSRP, 2004), and that the
“the presence of both resident and
anadromous life-history forms is critical
for conserving the diversity of
steelhead/rainbow trout populations
and, therefore, the overall viability of
ESUs” (ISAB, 2005-2). The RSRP and
ISAB underscored that “resident
populations by themselves should not
be relied upon to maintain long-term
viability of an [O. mykiss] ESU” (RSRP,
2004), and that the “likelihood of long-
term persistence would be substantially
compromised by the loss of anadromy
in O. mykiss ESUs” (ISAB, 2005-2).
Based on the minor contribution of
resident O. mykiss to the viability of the
Puget Sound O. mykiss ESU, we
conclude that the BRT’s extinction risk
assessment directly informs our
evaluation of extinction risk for the
Puget Sound steelhead-only DPS under
consideration.

Consideration of Hatchery-Origin
Steelhead

The BRT explicitly considered both
the potential positive and negative
effects of hatchery production on the
viability of the Puget Sound O. mykiss
ESU. The BRT felt that the two within-
ESU hatchery programs (the Hamma
Hamma River and Green River natural
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winter-run steelhead hatchery
programs), have the potential to benefit
natural steelhead populations in their
respective rivers, but that both programs
are relatively recent and have not
collected sufficient data to demonstrate
any contributions with any certainty.
The BRT did note that the Hamma
Hamma program does appear to have
successfully increased the number of
natural spawners in the population
(although the relative increase in natural
spawners is large, the absolute increase
in natural spawners is modest), but the
success of the program cannot be fully
evaluated until the naturally produced
offspring of the hatchery-origin fish
return and reproduce.

Given the widespread and high levels
of production of hatchery fish not
included in the Puget Sound ESU, the
BRT concluded that the overall negative
effect of artificial propagation in the
Puget Sound area likely outweighs any
potential positive effects. Informed by
the above considerations regarding
hatchery-origin steelhead, the BRT’s
analysis of ESU viability (summarized
below) focused on the available
information concerning the status of
naturally spawning steelhead
populations in the ESU. As previously
noted, we conclude that the BRT’s
extinction risk assessment directly
informs our evaluation of extinction risk
for the Puget Sound steelhead-only DPS
under consideration.

Summary of Puget Sound Steelhead
Viability Analysis

Abundance — Steelhead in the Puget
Sound DPS are most abundant in
northern Puget Sound, with winter-run
steelhead in the Skagit and Snohomish
rivers supporting the two largest
populations. The Skagit and Snohomish
river winter-run populations have been
approximately three to five times larger
than the other populations in the DPS,
with average annual spawning of
approximately 5,000 and 3,000 total
adult spawners, respectively.
Populations in Hood Canal and along
the Strait of Juan de Fuca are generally
small, averaging fewer than 100
spawners annually. The geometric
means of most populations have
declined in the last 5 years, and are
below the long-term means. However,
winter-run populations in the Samish
River (northern Puget Sound) and the
Hamma Hamma River (Hood Canal)
appear to be growing rapidly with
recent increases in the abundance of
natural spawners. The recent abundance
in the Hamma Hamma River likely
reflects supplementation from the
(within-DPS) Hamma Hamma hatchery
program. The recent abundance

estimates in the Samish River may
include an uncertain number of
hatchery fish originating from the (out-
of-DPS) Whatcom Creek hatchery, and
their naturally spawned progeny.
WDFW reports that from 1992 to 2002
there has been a general downgrade in
the abundance of Puget Sound steelhead
populations, with declines in the
proportion of “healthy” populations,
and an increase in the proportion of
“depressed” and “unknown status”
populations (SaSI, 1992, 2002). No
abundance data series exists for most of
the 16 summer-run steelhead
populations in the DPS, although all
appear to be small, averaging fewer than
200 spawners annually. The BRT
expressed concern that populations at
such low levels of abundance may be
near or below a “quasi-extinction”
threshold, below which population
dynamics become inherently
unpredictable. The BRT concluded that
the risk to the viability of Puget Sound
steelhead due to declining abundance is
high.

ESU Productivity — Nearly all
steelhead populations in the DPS
exhibited diminished productivity as
indicated by below-replacement
population growth rates, and declining
short- and long-term trends in natural
escapement and total run size. Declining
productivity was particularly evident in
southern Puget Sound steelhead
populations, but was also exhibited by
some populations in northern Puget
Sound, Hood Canal, and the Strait of
Juan de Fuca. At the time of the 1996
status review (Busby et al., 1996), the
Skagit and Snohomish river populations
appeared to be relative strongholds of
productivity, demonstrating strongly
positive and statistically significant
population trends and growth rates. The
recent trends, however, in escapement,
total run size, recruitment, and
population growth rate for these two
populations are downward or below
replacement, although not all analyses
were statistically significant. Positive
population trends were observed in the
Samish and Hamma Hamma river
winter-run populations (as noted above,
the increasing trend for the Hamma
Hamma River population likely reflects
a recently established supplementation
hatchery program, rather than an
increase in naturally produced
steelhead). Relevant productivity data
are unavailable for all but one of the
summer-run populations in the DPS.
The Tolt River summer-run population,
for which data are available, is showing
evidence for increasing productivity.
The BRT expressed concern that the
observed population declines in the

DPS have occurred despite widespread
reductions by WDFW in the direct
harvest of natural steelhead since the
1990s. The BRT also expressed concern
that WDFW uses a March 15 date to
delineate between naturally spawning
hatchery-origin fish and native winter-
run fish. The BRT felt that such an
approach could bias productivity
estimates as it does not provide a
consistently accurate estimate of the
proportion of hatchery-origin fish or
their contribution to natural production.
Information was not available to
evaluate trends in marine survival for
any of the populations in the DPS. The
BRT concluded that the risk to the
viability of Puget Sound steelhead due
to declining productivity is high.

Spatial Structure/Connectivity — The
BRT noted that the distribution of
steelhead has been affected by a number
of dams in several Puget Sound river
basins that block accessibility to habitat
and connectivity among populations.
Additionally, the BRT noted that urban
development has degraded or
eliminated wetland and riparian
habitats, resulting in changes to river
hydrology and the loss of side-channel
areas, thereby reducing the spawning
and rearing distribution of Puget Sound
steelhead populations. Declines in
natural abundance observed in nearly
all of the DPS’s populations, coupled
with large numbers of man-made
impassable barriers, have sharply
reduced opportunities for migration and
connectivity among steelhead
populations in different watersheds.
The BRT expressed concern regarding
the sharp reduction in natural
escapement for the centrally located
Lake Washington watershed, and noted
that the observation of weakening
abundance trends for populations in
neighboring river basins may reflect
degraded connectivity among
populations. The BRT concluded that
the viability of Puget Sound steelhead is
at moderate risk due to the reduced
spatial complexity of, and connectivity
among, populations.

Diversity — The BRT noted concern
regarding the apparent reduction of the
summer-run steelhead populations in
Puget Sound. Summer-run populations
are concentrated in northern Puget
Sound, with only two other populations
distributed throughout the rest of the
DPS. One of these latter summer-run
populations (the Elwha River summer-
run population) is thought to have been
extirpated in the early1900s and
replaced by out-of-DPS Skamania stock
summer-run hatchery steelhead. Several
BRT members noted that anecdotal
historical accounts discuss significant
early runs of wild steelhead, but
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expressed concern that these early wild
spawners have apparently disappeared
from several river systems. Despite
evidence of increasing productivity in
the largest summer-run population in
the ESU (the Tolt River population), it
exhibits a negative trend in total run
size and a flat trend in escapement. The
other summer-run populations appear to
be at very low levels of abundance.
Additionally, the substantial production
of out-of-DPS Skamania stock summer-
run hatchery fish in watersheds with
native summer-run populations (e.g., in
the Stillaguamish River and South Fork
Skykomish populations) poses genetic
risks to the summer-run component of
the DPS. The BRT expressed concern
that the Chambers Creek and Skamania
stock hatchery programs and their
derivatives may have adverse effects on
the DPS’s diversity through genetic
introgression and outbreeding
depression. Some members of the BRT
felt that adverse impacts from these out-
of-DPS hatchery programs may be
contributing to the declines in natural
steelhead productivity, but
acknowledged that the magnitude of any
such impact could not be ascertained.
Although these hatchery programs have
selected for differences in average
spawning time, any interbreeding
between native and hatchery fish that
may occur will likely have adverse
consequences for the reproductive
fitness of the local natural populations.
The BRT noted that even very low levels
of hatchery introgression can have a
significant impact on genetic diversity
after several generations. The BRT
recognized the substantial reductions in
the harvest of wild steelhead that were
implemented in the mid 1990s, but
noted that the previous harvest
management may have removed a
substantial proportion of the native
summer-run and early winter-run
steelhead spawn timing from many of
the populations in the DPS. Present-day
high harvest rates for marked hatchery-
origin fish, although preventing out-of-
DPS hatchery fish from spawning
naturally, may continue to reduce the
diversity of natural spawn timing
through the incidental mortality of
early-returning natural steelhead. The
BRT concluded that the viability of
Puget Sound steelhead is at moderate
risk due to the reduced life-history
diversity of populations and the
potential threats posed by artificial
propagation and harvest in the Puget
Sound.

Overall DPS Viability — Informed by
the assessment of demographic risks for
each of the four VSP criteria
(summarized above), an overwhelming

majority of the BRT concluded that
Puget Sound steelhead are likely to
become endangered within the
foreseeable future throughout all or a
significant portion of their range. The
BRT’s conclusion fully considered the
best available information concerning
the contribution of resident and
hatchery-origin O. mykiss to the overall
viability of the steelhead in the Puget
Sound DPS. As noted above, the BRT’s
assessment did not include an
evaluation of efforts being made to
protect the species and therefore does
not represent a recommendation for
ESA listing status. The following
sections summarize the likely factors for
the decline of Puget Sound steelhead, as
well as the protective efforts being made
to protect steelhead and other salmonids
in the Puget Sound area.

Summary of Factors Affecting the
Species

Section 4(a)(1) of the ESA and NMFS’
implementing regulations (50 CFR part
424) state that the Secretary of
Commerce (Secretary) must determine,
through the regulatory process, if a
species is endangered or threatened
because of any one or a combination of
the following factors: (1) the present or
threatened destruction, modification, or
curtailment of its habitat or range; (2)
overutilization for commercial,
recreational, scientific, or educational
purposes; (3) disease or predation; (4)
inadequacy of existing regulatory
mechanisms; or (5) other natural or
human-made factors affecting its
continued existence. We have
previously detailed the impacts of
various factors contributing to the
decline of West Coast steelhead in our
previous listing determinations (e.g., 62
FR 43937, August 18, 1997; 57 FR
14517, March 25, 1999) and supporting
documentation (e.g.; NMFS, 1997,
“Factors Contributing to the Decline of
Chinook Salmon An Addendum to the
1996 West Coast Steelhead Factors for
Decline Report;” NMFS, 1996, ‘Factors
for Decline A Supplement to the Notice
of Determination for West Coast
Steelhead Under the Endangered
Species Act”). These Federal Register
notices and technical reports conclude
that all of the factors identified in
section 4(a)(1) of the ESA have played
arole in the decline of West Coast
steelhead stocks. The following
discussion briefly summarizes findings
regarding the principal factors for
decline in general terms, and notes
factors of specific relevance to the Puget
Sound DPS. The reader is referred to the
above Federal Register notices,
technical reports, and the BRT’s
findings (NMFS, 2005) for a more

detailed treatment of the relevant factors
for decline for this ESU.

1. The Present or Threatened
Destruction, Modification, or
Curtailment of its Habitat or Range

West Coast steelhead have
experienced declines in abundance over
the past several decades as a result of
loss, damage, or change to their natural
environment. Water diversions for
agriculture, flood control, domestic, and
hydropower purposes have greatly
reduced or eliminated historically
accessible habitat and degraded
remaining habitat. Forestry, agriculture,
mining, and urbanization have
degraded, simplified, and fragmented
habitat. The destruction or modification
of estuarine areas has resulted in the
loss of important rearing and migration
habitats. Losses of habitat complexity
and habitat fragmentation have also
contributed to observed declines.
Sedimentation and degraded water
quality from extensive and intensive
land use activities (e.g., timber harvests,
road building, livestock grazing, and
urbanization) are recognized as primary
causes of habitat degradation
throughout the range of West Coast
steelhead.

Habitat utilization by steelhead in the
Puget Sound area has been dramatically
affected by large dams and other man-
made barriers in a number of river
basins: the Nooksack, Skagit, White,
Nisqually, Skokomish, and Elwha river
basins. Several of these dams have
eliminated access to historical habitats,
while others are located above
historically impassable natural barriers.
In addition to limiting habitat
accessibility, dams (whether located
above or below historically impassable
barriers) affect habitat quality through
changes in river hydrology, altered
temperature profile, reduced
downstream gravel recruitment, and the
reduced recruitment of large woody
debris. In some rivers, such as the
Elwha River, increased water
temperatures have decreased disease
resistance in salmonids.

Many upper tributaries in the Puget
Sound region have been affected by
poor forestry practices, while many of
the lower reaches of rivers and their
tributaries have been altered by
agriculture and urban development.
Urbanization has caused direct loss of
riparian vegetation and soils,
significantly altered hydrologic and
erosional rates and processes (e.g., by
creating impermeable surfaces such as
roads, buildings, parking lots, sidewalks
etc.), and polluted waterways with
stormwater and point-source discharges.
The loss of wetland and riparian habitat
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has dramatically changed the hydrology
of many streams, with increases in flood
frequency and peak flow during storm
events and decreases in groundwater
driven summer flows (Moscrip and
Montgomery, 1997; Booth et al., 2002;
May et al., 2003). Flood events result in
gravel scour, bank erosion, and
sediment deposition. Land development
for agricultural purposes has also
altered the historical land cover, and as
much of this development has occurred
in river floodplains, there has been a
direct impact on river flow levels and
morphology. River braiding and
sinuosity have been reduced through
the construction of dikes, hardening of
banks with riprap, and channelization
of the mainstem. Constriction of river
flows, particularly during high flow
events, increases the likelihood of gravel
scour and the dislocation of rearing
juveniles. The loss of side-channel
habitats has also reduced important
areas for spawning, juvenile rearing, and
overwintering habitats. Estuarine areas
have been dredged and filled, resulting
in the loss of important juvenile rearing
areas. In addition to being a factor that
contributed to the present decline of
Puget Sound steelhead populations, the
continued destruction and modification
of steelhead habitat is the principal
factor limiting the viability of the Puget
Sound steelhead DPS into the
foreseeable future.

2. Overutilization for Commercial,
Recreational, Scientific or Educational
Purposes

Steelhead runs have supported, and
continue to support, important tribal
and recreational fisheries throughout
their range, contributing millions of
dollars to numerous local economies, as
well as providing important cultural
and subsistence needs for Native
Americans. Overfishing in the early
days of European settlement led to the
depletion of many stocks of salmonids,
prior to extensive modifications and
degradation of natural habitats.
However, following the degradation of
many west coast aquatic and riparian
ecosystems, exploitation rates were
higher than many populations could
sustain. Therefore, harvest may have
contributed to the further decline of
some populations.

Extensive artificial propagation has
historically supported high levels of
steelhead harvest in the Puget Sound
area. The majority of harvest occurred in
recreational fisheries, but tribal fisheries
directed at steelhead are also important.
Prior to the promulgation of regulations
by WDFW in the mid 1990s protecting
all wild steelhead from recreational
fishery harvest, Puget Sound steelhead

fisheries likely contributed to the
present decline in abundance of natural
steelhead populations. It is also likely
that harvest directed at early returning
hatchery-origin fish adversely affected
natural population life-history diversity
through the selective removal of
commingled native summer-run and
early-winter run steelhead adults.
Present-day fisheries are implemented
to harvest marked hatchery-origin fish
only, and are managed in time to target
early run hatchery-origin fish and
minimize the incidental harvest of
early-returning natural steelhead.
Existing steelhead recreational fisheries
in Puget Sound, while appropriately
minimizing potential adverse impacts
on natural steelhead populations, may
still result in a continued mortality of
early-returning natural steelhead
through poaching and hook-and-release
mortalities. Although overutilization for
recreational purposes was a factor that
contributed to the present decline of
Puget Sound steelhead populations, we
do not believe that overutilization is a
factor limiting the viability of the Puget
Sound steelhead DPS into the
foreseeable future.

3. Disease or Predation

Introductions of non-native species
(e.g., largemouth bass) and habitat
modifications that benefit the survival
or feeding effectiveness of native or
introduced predators have resulted in
increased predation risks to natural
steelhead populations in many Pacific
Northwest rivers and lakes. Predation by
marine mammals (principally harbor
seals and sea lions) is also of concern in
areas where steelhead populations are
already diminished due to other factors,
or where man-made structures
concentrate fish and make them
susceptible to predation by marine
mammals (e.g., the Ballard Locks at
Lake Washington). Although fishes form
the principal food sources of many
marine mammals, salmonids appear to
be a minor component of their overall
diet, given the seasonal availability of
anadromous fishes (Scheffer and Sperry,
1931; Jameson and Kenyon, 1977;
Graybill, 1981; Brown and Mate, 1983;
Roffe and Mate, 1984; Hanson, 1993).
However, predation by marine
mammals may significantly decrease
salmonid abundance in some local
populations when other prey species are
absent and where physical and
behavioral conditions lead to the
concentration of salmonid adults and
juveniles (Cooper and Johnson, 1992).
Predation by seabirds can also
substantially reduce the abundance of
juvenile salmon and steelhead
populations in some locations.

Although predation may be a concern
for some local populations at low
abundance, we do not believe that it is
a factor limiting the viability of the
Puget Sound steelhead DPS into the
foreseeable future.

Fish disease and epizootics can also
be a limiting factor to adult and juvenile
steelhead survival. Salmonids are
exposed to numerous naturally
occurring bacterial, protozoan, viral,
and parasitic organisms in spawning
and rearing areas, hatcheries, migratory
routes, and the marine environment.
Included are fish pathogens causing
diseases such as bacterial kidney
disease, ceratomyxosis, columnaris,
furunculosis, infectious hematopoietic
necrosis, enteric redmouth disease,
black spot disease, erythrocytic
inclusion body syndrome, and whirling
disease, among others, that are known to
affect West Coast salmonids (Rucker et
al., 1953; Wood, 1979; Leek, 1987; Foott
et al., 1994; Gould and Wedemeyer,
undated). In general, very little current
or historical information exists to
quantify changes in infection levels and
mortality rates attributable to these
diseases. However, studies have shown
that naturally spawned fish tend to be
less susceptible to pathogens than
hatchery-reared fish (Buchanon et al.,
1983; Sanders ef al., 1992). Hatchery-
origin fish may have an increased risk
of carrying fish disease pathogens
because of relatively high rearing
densities that increase stress levels and
can lead to a greater manifestation and
transmission of diseases within the
hatchery population. Under natural, low
density conditions, most pathogens do
not lead to a disease outbreak in wild
populations. When disease outbreaks do
occur, they are often triggered by
stressful hatchery rearing conditions, or
by an adverse change in the natural
environment. Consequently, it is
possible that the release of hatchery fish
may lead to the infection and increased
mortality of natural-origin populations,
particularly if habitat conditions such as
low water flows and high temperatures
exacerbate the susceptibility of natural-
and hatchery-origin populations to
infectious diseases. Although hatchery
populations may be considered to be
reservoirs for disease pathogens because
of their elevated rearing densities and
increased stress levels, there is little
evidence to suggest that diseases are
routinely transmitted from hatchery-
orign to natural-origin fish (Steward and
Bjornn, 1990). We do not believe that
disease is a factor limiting the viability
of the Puget Sound steelhead DPS into
the foreseeable future.
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4. The Inadequacy of Existing
Regulatory Mechanisms

A variety of Federal, state, tribal, and
local laws, regulations, treaties and
measures affect the abundance and
survival of West Coast steelhead, and
the quality of their habitat. We reviewed
existing regulatory mechanisms as part
of our recent updated listing
determinations for West Coast salmon
and steelhead (69 FR 33102, June 14,
2004; 70 FR 834, January 5, 2006). We
noted several Federal, state, and local
regulatory programs that have been
successfully implemented to
substantially reduce historical risks to
West Coast steelhead DPSs (for example,
the elimination of hatchery rainbow
trout stocking in anadromous waters,
and the conversion of many in-river
recreational fisheries to mark-selective
fisheries or catch-and-release only). The
reader is referred to the previous
proposed rule (69 FR 33102; June 14,
2004) for a regional and state-by-state
summary of these regulatory
mechanisms, including those in the
Puget Sound area. In particular, changes
in regulations governing steelhead
fisheries have significantly reduced the
risks for many West Coast steelhead
DPSs, including the Puget Sound DPS
under consideration. Hatchery managers
have implemented measures to reduce
the potential negative interactions
between hatchery-origin and natural-
origin steelhead in the Puget Sound
area. However, it is unclear whether
some of these measures have been
effective in minimizing the adverse
consequences of artificial propagation
on natural populations (e.g., the
selection for early run timing in the
Chambers Creek steelhead hatchery
stock has reduced the frequency of
interactions between hatchery-origin
and natural fish, but it may have
increased the severity of any
interactions that do occur). The
Hatchery Science Review Group (HSRG)
recently detailed recommendations
intended to further minimize the
potentially harmful effects of artificial
propagation on natural populations of
Puget Sound salmonids (HSRG, 2004).
At present, however, the regulatory and
funding mechanisms are not in place to
fully implement the HSRG’s
recommendations (HSRG, 2005; also see
further discussion in the “Efforts Being
Made to Protect West Coast Salmon and
Steelhead “ section, below). In addition,
although there have been efforts to
improve habitat conditions across the
range of the Puget Sound steelhead DPS,
land-use regulations across its range do
not adequately address continued
threats from habitat degradation and

modification. We conclude that the
inadequacy of existing regulatory
mechanisms (e.g., governing potentially
harmful hatchery practices and certain
land-use activities) is a factor limiting
the viability of the Puget Sound
steelhead DPS into the foreseeable
future.

5. Other Natural or Manmade Factors
Affecting Its Continued Existence

Variability in ocean and freshwater
conditions can have profound impacts
on the productivity of salmon and
steelhead populations. Natural climatic
conditions have at different times
exacerbated or mitigated the problems
associated with degraded and altered
riverine and estuarine habitats. In the
last decade, evidence has shown: (1)
recurring, decadal-scale patterns of
ocean-atmosphere climate variability in
the North Pacific Ocean (Zang et al.,
1997; Mantua et al., 1997); and (2)
correlations between these oceanic
productivity “regimes” and salmon
population abundance in the Pacific
Northwest and Alaska (Hare et al., 1999;
Mueter et al., 2002). One indicator of the
ocean-atmosphere variation for the
North Pacific is the Pacific Decadal
Oscillation index (PDO). Negative PDO
values are associated with relatively
cool ocean temperatures (and generally
high salmon productivity) off the Pacific
Northwest, and positive values are
associated with warmer, less productive
conditions. These favorable ocean
conditions may also be correlated with
favorable conditions for salmonid
survival in the freshwater environment
(e.g., above-average rainfalls resulting in
improved flow regimes for smolt
outmigration). Increases in many
salmon populations in recent years may
be largely a result of more favorable
ocean conditions. PDO values were
mostly positive during the two decades
preceding 1998, and this regime was
generally characterized by less
productive ocean conditions and
declining salmonid abundances.
Between July 1998 and July 2002, the
PDO exhibited mostly negative values,
associated with higher ocean
productivity and increasing returns for
many West Coast salmonid populations.
From August 2002 to present, the PDO
has exhibited mostly positive values. It
is not clear what impact, if any, these
most recent conditions will have on
West Coast salmonid populations in
general, and the Puget Sound steelhead
DPS in particular. Ocean-climate change
and variability is a factor contributing
considerable uncertainty to the viability
of the Puget Sound steelhead DPS into
the foreseeable future.

Extensive hatchery programs have
been implemented throughout the range
of West Coast steelhead. While these
programs may have succeeded in
providing fishing opportunities and
increasing the total number of naturally
spawning fish, the programs have also
likely increased risks to natural
populations as a result of food resource
competition, increased predation,
reduced genetic diversity and
reproductive fitness through
interbreeding, and masking of trends in
natural populations through the straying
of hatchery-origin fish onto spawning
grounds. More recently, hatchery
programs using local native salmon
populations as broodstock have been
initiated that are specifically designed
to conserve depressed Pacific salmonid
populations. State natural resource
agencies have adopted or are developing
policies designed to ensure that the use
of artificial propagation is conducted in
a manner consistent with the
conservation and recovery of natural,
indigenous populations. The role of
artificial propagation in the
conservation and recovery of salmonid
populations continues to be the subject
of vigorous and well funded scientific
research.

State and Federal hatcheries have
attempted to propagate steelhead in
Puget Sound since 1900. Early hatchery
techniques reared steelhead for only a
few days or weeks prior to release,
experienced limited success, and likely
reduced natural steelhead runs through
the collection of fish for broodstock
(Crawford, 1979). With the development
of extended rearing programs for
hatchery steelhead (Putzke and Meigs,
1940), and the resultant increase in
adult steelhead returns, artificial
propagation of steelhead in Puget Sound
became more widespread. Hatchery
steelhead in Puget Sound are
propagated in nearly all of the major
river systems, spawn naturally
throughout the Puget Sound region, and
are derived largely from a single highly
domesticated winter-run stock (the
Chambers Creek stock) or from a
summer-run stock originally developed
in the Columbia River basin (the
Skamania Hatchery stock). Genetic
analyses indicate that in some naturally
spawning populations in larger river
basins there is little if any detectable
influence from years of Chambers Creek
hatchery winter-run steelhead
introductions, a result that suggests
reproductive isolation of, and poor
spawning success by hatchery-origin
fish (Phelps et al., 1997). There is,
however, some evidence for
introgression by hatchery releases into
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native winter-run steelhead populations
in the Strait of Juan de Fuca (NMFS,
2005). Efforts to limit spawning
interactions between hatchery and wild
fish through the use of early returning
hatchery stocks may have reduced the
probability of interbreeding through the
temporal separation of average run
timing and the spatial separation of
spawning areas. However, because of
substantial genetic differences between
the non-indigenous hatchery stocks and
the native natural steelhead
populations, the fitness consequences to
the native natural population of any
hatchery-wild crosses that may occur
would be highly detrimental. The
HSRG, in its recent recommendations
for the form of Puget Sound steelhead
hatchery programs, concluded that “the
widespread stocking and outplanting of
steelhead smolts poses unacceptable
ecological and genetic risks to naturally
spawning populations, particularly in
small streams that receive such
outplants or to which hatchery-origin
fish stray” (HSRG, 2004). Several BRT
members similarly expressed concern
that the extensive propagation of the
Chambers Creek and Skamania hatchery
steelhead stocks may be contributing to
the observed declines in Puget Sound
steelhead populations, although the
BRT acknowledged that there is
insufficient information to quantify the
level of reproductive exchange between
hatchery- and natural-origin steelhead.
Potentially harmful hatchery practices
may pose ecological and genetic risks to
natural populations and may represent
a factor limiting the viability of the
Puget Sound steelhead DPS into the
foreseeable future.

Efforts Being Made to Protect West
Coast Salmon and O. mykiss

Section 4(b)(1)(A) of the ESA requires
the Secretary to make listing
determinations solely on the basis of the
best scientific and commercial data
available after taking into account
efforts being made to protect a species.
Therefore, in making listing
determinations, we first assess species
extinction risk and identify factors that
have led to the species’ decline. The we
assess existing efforts being made to
protect the species to determine if those
measures ameliorate the risks faced by
the species.

In judging the efficacy of existing
protective efforts, we rely on the joint
NMFS-FWS “Policy for Evaluation of
Conservation Efforts When Making
Listing Decisions” (“PECE;” 68 FR
15100; March 28, 2003). PECE provides
direction for the consideration of
protective efforts identified in
conservation agreements, conservation

plans, management plans, or similar
documents (developed by Federal
agencies, state and local governments,
tribal governments, businesses,
organizations, and individuals) that
have not yet been implemented, or have
been implemented but have not yet
demonstrated effectiveness. The policy
articulates several criteria for evaluating
the certainty of implementation and
effectiveness of protective efforts to aid
in determining whether a species
warrants listing as threatened or
endangered. Evaluations of the certainty
an effort will be implemented include
whether: the necessary resources (e.g.,
funding and staffing) are available; the
requisite agreements have been
formalized such that the necessary
authority and regulatory mechanisms
are in place; there is a schedule for
completion and evaluation of the stated
objectives; and (for voluntary efforts) the
necessary incentives are in place to
ensure adequate participation. The
evaluation of the certainty of an effort’s
effectiveness is made on the basis of
whether the effort or plan: establishes
specific conservation objectives;
identifies the necessary steps to reduce
threats or factors for decline; includes
quantifiable performance measures for
the monitoring of compliance and
effectiveness; incorporates the
principles of adaptive management; and
is likely to improve the species’ viability
at the time of the listing determination.

The PECE also notes several
important caveats. Satisfaction of the
above mentioned criteria for
implementation and effectiveness
establishes a given protective effort as a
candidate for consideration, but does
not mean that an effort will ultimately
affect the risk assessment. The policy
stresses that just as listing
determinations must be based on the
viability of the species at the time of
review, so they must be based on the
state of protective efforts at the time of
the listing determination. The PECE
does not provide explicit guidance on
how protective efforts affecting only a
portion of a species’ range may affect a
listing determination, other than to say
that such efforts will be evaluated in the
context of other efforts being made and
the species’ overall viability. There are
circumstances where threats are so
imminent, widespread, and/or complex
that it may be impossible for any
agreement or plan to include sufficient
efforts to result in a determination that
listing is not warranted.

Summary of Protective Efforts

As noted above, the consideration of
protective efforts under PECE is
concerned with evaluating formalized

conservation efforts that have yet to be
fully implemented or show
effectiveness. We recognize that there
are many long established efforts that
are providing vital contributions to
conserving and recovering Puget Sound
salmonid stocks. Such efforts include:
Federal actions approved by NMFS and
FWS under section 7(a)(2) of the ESA
affecting currently listed species;
actions approved by NMFS under the
section 4(d) protective regulations for
salmonid ESUs currently listed as
threatened; Federal forest management
under the Northwest Forest Plan in the
Olympic, Mt. Baker-Snoqualmie, and
Gifford Pinchot National Forests; and
improved harvest management by
WDFW and the Puget Sound area tribes
to conserve wild populations of Puget
Sound steelhead. Although not directly
quantifiable, the protective benefits of
these well established measures are
manifested in the present demographic
performance of Puget Sound steelhead
populations. Although not explicitly
considered by the BRT, we believe that
such efforts are reflected in the BRT’s
assessment of limiting factors and
extinction risk for the DPS.
Additionally, in the Puget Sound area
there are numerous small-scale
protective efforts aimed at conserving
salmonid species that are currently
listed under the ESA. It is unlikely that
such efforts individually or collectively
comprehensively address the complex
suite of limiting factors and broad
spatial scales necessary to substantially
mitigate the BRT’s assessment of
extinction risk for the Puget Sound
steelhead DPS. Below we confine our
summary of protective efforts to recent
developments in conservation and
recovery efforts for the Puget Sound
area, and significant large-scale or
comprehensive efforts with the potential
to address the complex and widespread
factors likely limiting the Puget Sound
steelhead DPS.

The Shared Strategy for Puget Sound
(Shared Strategy) is a collaborative effort
among local citizens, local governments,
non-governmental organizations, tribal
governments, Washington State,
technical experts, NMFS, and FWS to
protect and restore Puget Sound
Chinook salmon, Hood Canal summer
chum salmon, and bull trout
populations in the Puget Sound region.
Shared Strategy, in collaboration with
NMFS’ Technical Recovery Team, has
made significant progress in: identifying
demographically independent Chinook
salmon populations; identifying
recovery targets and ranges for Chinook
salmon populations in each watershed;
identifying the actions needed at the
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watershed level to achieve these targets;
and developing recovery plans, specific
actions, and resource commitments for
the successful implementation of Puget
Sound recovery efforts. Recently, the
Shared Strategy released a draft
recovery plan addressing the threatened
Puget Sound Chinook ESU and
threatened bull trout (available on the
Internet at: http://
www.sharedsalmonstrategy.org/plan/
index.htm). The draft Shared Strategy
plan represents a synoptic and
comprehensive effort to identify
watershed-specific limiting factors,
conservation objectives, necessary
restoration and conservation measures,
required resources, and adaptive
management protocols. We have
reviewed the draft plan in the context of
recovery planning for the threatened
Puget Sound Chinook ESU, and we
believe that the watershed-scale plans, if
implemented, including certain
measures identified by NMFS,
collectively represent a robust program
for achieving the recovery of Puget
Sound chinook. At present, however,
the necessary funding to implement the
draft Shared Strategy plan has not been
secured. Without assurances that the
necessary funding resources are and
will be available, the draft Shared
Strategy plan does not satisfy the
“certainty of implementation” criterion
under PECE. Although we believe that,
if implemented, the draft Shared
Strategy plan will be effective in
conserving the Puget Sound Chinook
ESU, there is considerable uncertainty
whether the identified conservation
measures will be effective in
substantially addressing the factors
limiting Puget Sound steelhead
populations. The draft Shared Strategy
plan focuses on the recovery needs of
Chinook populations, and does not
necessarily contemplate the limiting
factors and needed conservation
measures specific to the O. mykiss
species. At present there is insufficient
information to evaluate whether the
draft Shared Strategy plan adequately
accounts for differences in life-history
and habitat-use characteristics among
populations of Puget Sound Chinook
and steelhead.

The HSRG is an independent
scientific panel established and funded
by Congress to evaluate artificial
propagation practices in Puget Sound
and coastal Washington, and to provide
guidance to regional policymakers and
technical staff in implementing hatchery
reforms. In 2004 the HSRG released its
recommendations for the reform of
Puget Sound and coastal Washington
salmonid hatcheries, including Puget

Sound steelhead hatchery programs.
The HSRG’s recommendations for Puget
Sound steelhead hatcheries include: (1)
establishing “wild steelhead
management zones’’ in each of the
recognized ecoregions of Puget Sound,
in which streams would not be not
planted with hatchery fish and instead
would be managed for native stocks; (2)
discontinuing some current programs as
necessary to implement such wild
steelhead management zones; (3)
convening of a workshop by WDFW to
further develop methods of
implementing segregated steelhead
hatchery programs (such as the
programs derived from the Chambers
Creek and Skamania Hatchery stocks)
while minimizing interactions with
native naturally spawning steelhead
populations; (4) instituting monitoring
and evaluation by WDFW as a basic
component of conducting segregated
hatchery programs; (5) developing
locally adapted broodstock in areas
where hatchery steelhead programs may
be developed or reformed; (6) sizing
hatchery programs intended to provide
harvest opportunities in a manner that
minimizes impacts on wild populations;
(7) developing the capability of
collecting unharvested returning
hatchery-origin adult steelhead to
minimize spawning interactions with
natural populations; and (8)
discontinuing hatchery programs where
unharvested hatchery-origin adults
cannot be collected at their return
(HSRG, 2004). WDFW is in the process
of developing a new statewide steelhead
management plan that will consider the
HSRG’s recommendations. At present,
however, the regulatory and funding
mechanisms are not in place to
implement the HSRG’s
recommendations (HSRG, 2005a), and
the specific reforms that WDFW intends
to implement are unknown.
Additionally, further research and data
collection will be necessary prior to the
implementation of certain HSRG
recommendations. For example, the
HSRG cautions that, because of the low
abundance and productivity of wild
steelhead populations in Puget Sound,
developing locally adapted broodstock
is not currently a viable alternative for
most populations (HSRG, 2005b). If
WDFW completes its new steelhead
management plan prior to the
publication of the final rule (i.e, within
1 year from the date of publication of
this notice), we anticipate considering it
in developing our final listing
determination.

The conservation of approximately
1.1 million acres of forest lands in the
Puget Sound region is covered by five

Habitat Conservation Plans (HCPs),
which we have determined are
compliant with section 10(a)(2)(B) of the
ESA and that include steelhead as HCP-
covered species. The HCPs are West
Fork Timber, Plum Creek Timber
(Central Cascades), Port Blakely Tree
Farms, WA Department of Natural
Resources, and Green Diamond
(formerly called Simpson Timber -
Shelton Timberlands). All of these
forestry HCPs address long-term
salmonid survival on industrial forest
lands and are designed to provide
healthy watersheds and riparian areas,
and properly functioning salmonid
habitats. These HCPs also give
landowners long-term management
clarity and certainty. Specific HCP
conservation measures focus on
attaining mature forest conditions in
riparian areas, minimizing sediment
input to streams, protecting and
recovering floodplain functions, and
protecting water quality during timber
management and associated road
operations. Each HCP has a different
blend of conservation measures that
reflect landowner operations,
geographic limitations, and baseline
environmental conditions. Although
forest practices on all private lands are
not yet procedurally compliant with
ESA regulations under Section 10 or
Section 4(d), the Washington State
Forest Practice Rules were changed in
2000 to reflect the substance of NMFS’
Section 4(d) protective regulations for
threatened salmonids (65 FR 42422; July
10, 2000). Effective July 2001, these new
rules cover a wide variety of forest
practices and include: a new, more
functional classification of rivers and
streams on non-Federal forest land;
improved plans for properly designing,
maintaining, and upgrading existing and
new forest roads; additional protections
for unstable slopes; greater protections
for riparian areas intended to maintain
properly functioning conditions; a
process for adaptive management; and
other features. The above described
protective efforts addressing forest land
management are being implemented.
Although these protective efforts are
important contributions to addressing
habitat degradation in upper tributaries
and attendant adverse effects on habitat
quality and structure downstream, there
is insufficient information to assess the
effectiveness and relative importance of
these efforts in mitigating the extinction
risk of the Puget Sound steelhead DPS.
It is unlikely that these forestry
measures substantially alter the BRT’s
assessment of extinction risk given that
the loss and degradation of nearshore,
estuarine, and lowland habitats due to
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agricultural activities and urbanization
remain significant limiting factors for
the DPS.

Two municipal watersheds are also
covered under HCPs that include
protection of instream flows for
anadromous salmonids: the City of
Seattle Cedar River Watershed and the
City of Tacoma Green River Water
Supply. Instream flows are also
provided through agreements negotiated
with the Federal Energy Regulatory
Commission on the Skagit, Sultan,
Snoqualmie and Nisqually rivers. As
noted above, there is insufficient
information to assess the effectiveness
of these efforts in mitigating the
extinction risk of the Puget Sound
steelhead DPS. Despite likely benefits at
the watershed scale, it is unlikely that
these efforts address instream flow
issues on a spatial scale sufficiently
broad to alter the extinction risk
assessment for the DPS as a whole.

Two long-standing hydroelectric
dams on the Elwha River are slated for
removal starting in 2008. Congress has
authorized funds for current phases of
the complex effort that requires
construction of several new water
supplies. These dam removals will
restore anadromous salmonid access to
over 100 km of mainstem and tributary
habitat. The construction of a fish
ladder in 2000 at Electron Dam in the
Puyallup River Basin has provided
access to over 16 km of mainstem
habitat. Studies are underway to
evaluate its effectiveness in providing
passage for adult and juvenile fish.
Passage is now provided for steelhead
and other salmonids (except sockeye)
above Landsburg Dam on the Cedar
River, which formerly blocked access to
approximately 27.4 km of mainstem
habitat since 1900. Although these
efforts are important developments in
providing for fish passage and
addressing adverse impacts of dams on
downstream habitats, in total they
currently lack sufficient certainty of
implementation and effectiveness to
alter our risk assessment.

We support the many valuable
conservation and recovery planning
efforts in Puget Sound. While we are
optimistic that these promising efforts
will contribute to recovering listed
Puget Sound salmonids, PECE
establishes strict criteria for the
consideration of such protective efforts
in ESA listing determinations. At
present, the efforts being made to
protect Puget Sound salmonid species
lack the certainty of implementation
and effectiveness, or lack sufficient
scope, to substantially mitigate the
BRT’s assessment of extinction risk for
the Puget Sound steelhead DPS. In

developing our final listing
determination, we will consider the best
available information concerning the
protective efforts described above, any
changes or amendments to those efforts,
as well as any other protective efforts
that may come to our attention. Our
evaluation of protective efforts will be
conducted consistent with the PECE
criteria for evaluating the likelihoods of
implementation and effectiveness.

Proposed Listing Determination

The overwhelming majority of the
BRT concluded that Puget Sound
steelhead is “likely to become
endangered within the foreseeable
future throughout all or a significant
portion of its range.” The BRT fully
considered the best available scientific
and commercial information concerning
the contributions of resident and
hatchery-origin O. mykiss to the
viability of the Puget Sound steelhead
populations in total. The BRT noted that
the resident O. mykiss below impassable
barriers may reduce risks to the
steelhead population abundance in the
short term, but concluded that these
resident populations are unlikely to
significantly reduce the risk of
extinction of steelhead populations over
the long term. The BRT also noted that
the two within-ESU hatchery programs
(the Hamma Hamma River and Green
River natural winter-run steelhead
hatchery programs) have the potential to
benefit natural populations in their
respective rivers, but both programs are
relatively recent and have not collected
sufficient data to demonstrate positive
contributions with any certainty. The
BRT concluded that these two within-
ESU hatchery programs do not
significantly reduce the risk of
extinction for Puget Sound steelhead.

We have reviewed the BRT’s findings,
considered the factors threatening the
future viability of the Puget Sound
steelhead DPS, and taken into account
those efforts being made to protect the
species. We conclude that the DPS is
likely to become an endangered species
within the foreseeable future throughout
all or a significant portion of its range
because of: the threatened destruction,
modification, or curtailment of its
habitat or range; the inadequacy of
existing regulatory mechanisms; and
other natural and manmade factors
affecting its continued existence (see the
“Factors Affecting the Species” section
above for a description of the specific
risks associated with these statutory
listing factors). We also conclude that, at
present, protective efforts in Puget
Sound do not substantially mitigate the
factors threatening the DPS’s future
viability, nor do they ameliorate the

BRT’s assessment of extinction risk for
the Puget Sound steelhead DPS. Based
on the foregoing information, we
propose that the Puget Sound steelhead
DPS be listed under the ESA as a
threatened species.

Protective Regulations for Threatened
West Coast Salmonids

ESA section 9(a) take prohibitions (16
U.S.C. 1538(a)(1)(B)) apply to all species
listed as endangered. In the case of
threatened species, ESA section 4(d)
leaves it to the Secretary’s discretion
whether and to what extent to extend
the statutory 9(a) ““take” prohibitions,
and directs the agency to issue
regulations it considers necessary and
advisable for the conservation of the
species. We have flexibility under
section 4(d) to tailor protective
regulations based on the contributions
of available conservation measures. The
4(d) protective regulations may prohibit,
with respect to threatened species, some
or all of the acts which section 9(a) of
the ESA prohibits with respect to
endangered species. These 9(a)
prohibitions and 4(d) regulations apply
to all individuals, organizations, and
agencies subject to U.S. jurisdiction.

We have already adopted ESA 4(d)
rules that exempt from the take
prohibitions a range of activities that
provide for the conservation of
threatened salmonid ESUs (50 C.F.R.
223.203). These 4(d) regulations for
threatened salmonids provide the
necessary flexibility to ensure that
fisheries and artificial propagation
programs are managed consistently with
the conservation needs of ESA-listed
ESUs. (For a more detailed description
of the latest amendments to the 4(d)
protective regulations, the reader is
referred to 70 FR 37160, June 28, 2005).
The 4(d) protective regulations apply
the take prohibitions to unmarked
anadromous fish with an intact adipose
fin. In other words, the take prohibitions
do not apply to listed hatchery fish with
a clipped adipose fin (“‘ad-clipped”). In
a subsequent Federal Register notice we
will propose protective regulations for
the Puget Sound steelhead DPS.

Peer Review

In December of 2004 the Office of
Management and Budget (OMB) issued
a Final Information Quality Bulletin for
Peer Review (Peer Review Bulletin)
establishing minimum peer review
standards, a transparent process for
public disclosure, and opportunities for
public input. The OMB Peer Review
Bulletin, implemented under the
Information Quality Act (Public Law
106—554), is intended to provide public
oversight on the quality of agency
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information, analyses, and regulatory
activities. The text of the Final Peer
Review Bulletin was published in the
Federal Register on January 14, 2005
(70 FR 2664). The Peer Review Bulletin
requires Federal agencies to subject
“influential”’ scientific information to
peer review prior to public
dissemination. Influential scientific
information is defined as “information
the agency reasonably can determine
will have or does have a clear and
substantial impact on important public
policies or private sector decisions,”
and the Peer Review Bulletin provides
agencies broad discretion in
determining the appropriate process and
level of peer review. The Peer Review
Bulletin establishes stricter standards
for the peer review of “highly
influential” scientific assessments,
defined as information whose
“dissemination could have a potential
impact of more than $500 million in any
one year on either the public or private
sector or that the dissemination is novel,
controversial, or precedent-setting, or
has significant interagency interest.”

We consider the BRT’s status review
memorandum (‘‘Status Review Update
for Puget Sound Steelhead;” NMFS,
2005) to be “influential scientific
information,” and, as such, it is subject
to the pre-dissemination peer review
requirements of the Peer Review
Bulletin. In November 2005 we solicited
scientific peer review of the BRT’s
status review memorandum from three
independent experts who have not been
involved in the drafting of the report or
in collecting the data considered
therein, nor are the experts affiliated
with agencies or organizations that have
an interest in the outcome of the status
review update for Puget Sound
steelhead. The purpose of the review is
to assess the scientific validity of the
status review, including any
assumptions, methods, results and
conclusions. Specific aspects of the
scientific peer review include: the
quality of the data collected or used for
the assessment; the appropriateness of
the analyses employed; the validity of
the results and conclusions; and the
appropriateness of the scope of the
assessment and information considered.
The reviewers’ comments will be
summarized and addressed in the BRT’s
final status review update report, as
well as in our final listing determination
for Puget Sound steelhead. A
description of our peer review plan for
the BRT’s status review memorandum
was posted on the Internet in December
2005 by the U.S. Department of
Commerce and is available at: http://
www.osec.doc.gov/cio/oipr/ID47.htm.

Identification of Those Activities That
Would Constitute a Violation of Section
9 of the ESA

We and the FWS published in the
Federal Register on July 1, 1994 (59 FR
34272), a policy that the agencies shall
identify, to the maximum extent
practicable at the time a species is
listed, those activities that would or
would not constitute a violation of
section 9 of the ESA. The intent of this
policy is to increase public awareness of
the effect of this listing on proposed and
ongoing activities within the species’
range. At the time of the final rule, we
will identify to the extent known
specific activities that will not be
considered likely to result in violation
of section 9, as well as activities that
will be considered likely to result in
violation. We believe that, based on the
best available information, the following
actions will not result in a violation of
section 9:

1. Possession of Puget Sound
steelhead which are acquired lawfully
by permit issued by NMFS pursuant to
section 10 of the ESA, or by the terms
of an incidental take statement pursuant
to section 7 of the ESA; or

2. Federally funded or approved
projects that involve activities such as
silviculture, grazing, mining, road
construction, dam construction and
operation, discharge of fill material,
stream channelization or diversion for
which ESA section 7 consultation has
been completed, and when activities are
conducted in accordance with any terms
and conditions provided by NMFS in an
incidental take statement accompanying
a biological opinion.

Activities that we believe could
potentially “harm” steelhead
populations (see ESA 3(19) and 50 CFR
222.102 [harm]) in the proposed Puget
Sound DPS, and result in a violation of
the section 9 take prohibition include,
but are not limited to:

1. Land-use activities that adversely
affect steelhead habitats in the Puget
Sound area (e.g., logging, grazing,
farming, urban development, road
construction in riparian areas and areas
susceptible to mass wasting and surface
erosion);

2. Destruction/alteration of the
steelhead habitats in the proposed DPS,
such as removal of large woody debris
and ’sinker logs” or riparian shade
canopy, dredging, discharge of fill
material, draining, ditching, diverting,
blocking, or altering stream channels or
surface or ground water flow;

3. Discharges or dumping of toxic
chemicals or other pollutants (e.g.,
sewage, oil, gasoline) into waters or

riparian areas supporting Puget Sound
steelhead populations;

4. Violation of discharge permits;

5. Pesticide applications;

6. Interstate and foreign commerce of
steelhead from the proposed DPS and
import/export of steelhead from the DPS
without a threatened or endangered
species permit;

7. Collecting or handling of steelhead
from the proposed DPS. Permits to
conduct these activities are available for
purposes of scientific research or to
enhance the propagation or survival of
the species; or

8. Introduction of non-native species
likely to prey on steelhead in the Puget
Sound area or displace steelhead from
their habitats.

These lists are not exhaustive. They
are intended to provide some examples
of the types of activities that might or
might not be considered by NMFS as
constituting a take of the proposed
Puget Sound steelhead DPS under the
ESA and its regulations. Questions
regarding whether specific activities
will constitute a violation of the section
9 take prohibition, and general inquiries
regarding prohibitions and permits,
should be directed to NMFS (see
ADDRESSES).

Critical Habitat

Section 4(a)(3)(A) of the ESA requires
that, to the maximum extent prudent
and determinable, critical habitat be
designated concurrently with the listing
of a species. In keeping with agency
regulations at 50 CFR 424.12, we
conclude that critical habitat is not
presently determinable for the Puget
Sound steelhead DPS. Specifically, we
lack biological, economic, and related
mapping information sufficient to
perform required analyses of the
impacts of critical habitat designation to
determine which areas may qualify as
critical habitat for this DPS. We intend
to propose critical habitat in separate
rulemaking as soon as possible after
completing the required analyses. In
this notice we are soliciting information
necessary to inform these analyses (see
Information Solicited and ADDRESSES)
and will consider such information in
developing a future proposed
designation for the Puget Sound
steelhead DPS.

Information Solicited

Proposed Rule

To ensure that the final action
resulting from this proposed rule will be
as accurate and effective as possible,
and informed by the best available
scientific and commercial information,
we are soliciting information,
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comments, and suggestions from the
public, other governmental agencies, the
scientific community, industry, and any
other interested parties. We recognize
that in several instances there are
serious limits to the quantity and
quality of available information, and
accordingly we have exercised our best
professional judgment in developing
this proposed rule. We will appreciate
any additional information or comment
regarding: (1) the relatedness of specific
hatchery stocks to the Puget Sound
steelhead DPS; (2) biological or other
relevant data concerning the viability
and/or threats to the Puget Sound
steelhead DPS, including the
abundance, productivity, spatial
structure, and diversity of the subject
DPS; (3) current or planned activities in
the subject area and their possible
impact on the species; (4) the
relationship, range, distribution, and
habitat-use patterns of steelhead
populations in the Puget Sound area;
and (5) the consideration of efforts being
made to protect salmonid populations
in the Puget Sound area. We invite and
will consider all pertinent information
and comment. We further request that
data, information, and comments be
accompanied by: supporting
documentation such as maps, logbooks,
bibliographic references, personal notes,
and/or reprints of pertinent
publications; and the name of the
person submitting the data, the address,
and any association, institution, or
business that the person represents.

Public Hearings

Joint Commerce-Interior ESA
implementing regulations state that the
Secretary shall promptly hold at least
one public hearing if any person so
requests within 45 days of publication
of a proposed regulation to list a species
or to designate critical habitat (see 50
CFR 424.16(c)(3)). In a forthcoming
Federal Register document, we will
announce the date and location of any
public meeting (or meetings) to provide
the opportunity for the interested
individuals and parties to fully
understand issues relating to this
proposed rule, give comments, exchange
information and opinions, and engage in
a constructive dialogue concerning this
proposed rule. We encourage the
public’s involvement in such ESA
matters.

Critical Habitat

As noted above, we are soliciting
biological and economic information
relevant to making a critical habitat
designation for the Puget Sound
steelhead DPS. Data reviewed may
include, but are not limited to: scientific

or commercial publications,
administrative reports, maps or other
graphic materials, information received
from experts, and comments from
interested parties. Comments and data
particularly are sought concerning:

(1) Maps and specific information
describing the amount, distribution, and
use type (e.g., spawning, rearing, or
migration) of steelhead habitat in the
Puget Sound area (both freshwater and
marine), as well as any additional
information on occupied and
unoccupied habitat areas;

(2) The reasons why any habitat
should or should not be determined to
be critical habitat as provided by
sections 3(5)(A) and 4(b)(2) of the ESA;

(3) Information regarding the benefits
of excluding lands covered by Habitat
Conservation Plans (ESA section
10(a)(1)(B) permits), including the
regulatory burden designation may
impose on landowners and the
likelihood that exclusion of areas
covered by existing plans will serve as
an incentive for other landowners to
develop plans covering their lands;

(4) Information regarding the benefits
of excluding Federal and other lands
covered by habitat conservation
strategies and plans (e.g. Northwest
Forest Plan, Washington’s Forest and
Fish Plan), including the regulatory
burden designation may impose on land
managers and the likelihood that
exclusion of areas covered by existing
plans will serve as an incentive for land
users to implement the conservation
measures covering the lands subject to
these plans;

(5) Information regarding the benefits
of designating particular areas as critical
habitat;

(6) Current or planned activities in the
areas that might be proposed for
designation and their possible impacts;

(7) Any foreseeable economic or other
potential impacts resulting from
designation, in particular, any impacts
on small entities;

(8) Whether specific unoccupied areas
(e.g., areas behind dikes or dams) may
be essential to provide additional
habitat areas for the conservation of this
DPS; and

(9) Potential peer reviewers for a
proposed critical habitat designation,
including persons with biological and
economic expertise relevant to the
species, region, and designation of
critical habitat.

We seek information regarding critical
habitat for the Puget Sound steelhead
DPS as soon as possible, but by no later
than June 27, 2006 (see ADDRESSES,
above).

References

A comprehensive list of the
referenced materials is available on the
Internet at http://www.nwr.noaa.gov, or
upon request (see ADDRESSES section
above).

National Environmental Policy Act

ESA listing decisions are exempt from
the requirement to prepare an
environmental assessment or
environmental impact statement under
the NEPA. See NOAA Administrative
Order 216—6.03(e)(1) and Pacific Legal
Foundation v. Andrus, 657 F.2d 829
(6th Cir. 1981). Thus, we have
determined that the proposed listing
determination described in this notice is
exempt from the requirements of the
NEPA. We are preparing a draft
Environmental Assessment (EA) under
the NEPA analyzing alternative 4(d)
protective regulations for the Puget
Sound steelhead DPS. We will solicit
review and comment on the draft EA in
a forthcoming notice of availability to be
published in the Federal Register.

Executive Order (E.O.) 12866,
Regulatory Flexibility Act, and
Paperwork Reduction Act

As noted in the Conference Report on
the 1982 amendments to the ESA,
economic impacts cannot be considered
when assessing the status of a species.
Therefore, the economic analysis
requirements of the Regulatory
Flexibility Act are not applicable to the
listing process. In addition, this rule is
exempt from review under E.O. 12866.
This proposed rule does not contain a
collection-of-information requirement
for the purposes of the Paperwork
Reduction Act.

E.O. 13084 — Consultation and
Coordination with Indian Tribal
Governments

E.O. 13084 requires that if we issue a
regulation that significantly or uniquely
affects the communities of Indian tribal
governments and imposes substantial
direct compliance costs on those
communities, we must consult with
those governments or the Federal
government must provide the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. This proposed rule does
not impose substantial direct
compliance costs on the communities of
Indian tribal governments. Accordingly,
the requirements of section 3(b) of E.O.
13084 do not apply to this proposed
rule. Nonetheless, we intend to inform
potentially affected tribal governments
and to solicit their input and coordinate
on future management actions.
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E.O. 13132 - Federalism

In keeping with the intent of the
Administration and Congress to provide
continuing and meaningful dialogue on
issues of mutual State and Federal
interest, this proposed rule will be given
to the relevant state agencies in the State
of Washington (the state in which the
subject DPS occurs), who will be invited
to comment. We have conferred with
the State of Washington and Puget
Sound area tribal governments in the
course of assessing the status of Puget
Sound steelhead, and considered,
among other things, state and local
conservation measures. As the ESA
listing process continues, we intend to
continue engaging in informal and

formal contacts with Washington, Puget
Sound tribes, and other affected local or
regional entities, giving careful
consideration to all written and oral
comments received. We also intend to
consult with appropriate elected
officials in the establishment of a final
rule.

List of Subjects in 50 CFR Part 223

Endangered and threatened species,
Exports, Transportation.

Dated: March 21, 2006.
William T. Hogarth,
Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 223 is proposed
to be amended as follows:

PART 223—THREATENED MARINE
AND ANADROMOUS SPECIES

1. The authority citation for part 223
continues to read as follows:

Authority: 16 U.S.C. 1531-1543; subpart B,
§223.12 also issued under 16 U.S.C. 1361 et
seq.

2.1In §223.102, paragraph (a)(23) is
added to read as follows:

§223.102 Enumeration of threatened
marine and anadromous species.
* * * * *

(a)***

Species! Citation(s)
. Citation(s) for Listin s
Common name Scientific Where Listed Deter(m)inations) g fOLani':;al
name
(23) Puget Sound Oncorhynchus U.S.A., WA, Distinct Population Segment including all [INSERT DATE OF NA
Steelhead mykiss | naturally spawned anadromous winter-run and summer- PUBLICATION WHEN
run O. mykiss (steelhead) populations, in streams in the PUBLISHED AS A
river basins of the Strait of Juan de Fuca, Puget Sound, FINAL RULE]
and Hood Canal, Washington, bounded to the west by
the Elwha River (inclusive) and to the north by the
Nooksack River and Dakota Creek (inclusive), as well as
the Green River natural and Hamma Hamma winter-run
steelhead hatchery stocks.

1 Species includes taxonomic species, subspecies, distinct population segments (DPSs) (for a policy statement, see 61 FR 4722, February 7,
1996), and evolutionarily significant units (ESUs) (for a policy statement, see 56 FR 58612, November 20, 1991)

[FR Doc. 06—2972 Filed 3—28-06; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 223 and 635

[Docket No. 060313062-6062—-01; 1.D.
082305E]

RIN 0648—-AT37

Atlantic Highly Migratory Species;
Atlantic Commercial Shark
Management Measures; Gear
Operation and Deployment;
Complementary Closures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: This proposed rule would
implement additional handling, release,
and disentanglement requirements for

sea turtles and other non-target species
caught in the shark bottom longline
(BLL) fishery. These requirements are
intended to reduce post hooking
mortality of sea turtles and other non-
target species, which is an objective of
Amendment 1 to the Fishery
Management Plan for Atlantic Tunas,
Swordfish, and Sharks (HMS FMP)
published on December 24, 2003. This
proposed rule would also implement
management measures that are
consistent with those implemented by
the Caribbean Fishery Management
Council (CFMC) on October 28, 2005.
These complementary management
measures are intended to minimize
adverse impacts to Essential Fish
Habitat (EFH) for reef-dwelling species.
The proposed rule would apply to all
participants in the Atlantic shark
fishery.

DATES: Written comments must be
received by 5 p.m. on June 27, 2006.

ADDRESSES: Written comments on the
proposed rule or the Draft
Environmental Assessment/Regulatory
Impact Review/Initial Regulatory
Flexibility Analysis (Draft EA/RIR/

IRFA) may be submitted to Mike Clark,
Highly Migratory Species Management
Division:

e E-mail: SF1.082305E@noaa.gov.

e Mail: 1315 East-West Highway,
Silver Spring, MD 20910. Please mark
the outside of the envelope “Comments
on Rule for Dehooking and
Complementary Caribbean Measures for
the Commercial Shark Fishery.”

e Fax: 301-713-1917.

e Federal e-Rulemaking portal: http://
www.regulations.gov. Include in the
subject line the following identifier: I.D.
082305E.

See SUPPLEMENTARY INFORMATION for
meeting dates, times, and locations.

Amendment 1 to the FMP for Atlantic
Tunas, Swordfish, and Sharks or its
implementing regulations; and copies of
the document entitled “Careful Release
and Handling Protocols for the Careful
Release of Sea Turtles with Minimal
Injury” may be obtained from the
mailing address listed above, and are
also available on the internet at http://
www.nmfs.noaa.gov/sfa/hms. Copies of
the documents supporting the actions
contained in the Comprehensive
Amendment to the Fishery Management
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Plans of the U.S. Caribbean may be
obtained by contacting Dr. Steve
Branstetter, Southeast Regional Office,
263 13th Ave. South, St. Petersburg, FL
33701; telephone 727—-824-5305.

FOR FURTHER INFORMATION CONTACT:
Mike Clark or Karyl Brewster-Geisz by
phone: 301-713-2347 or by fax: 301—
713-1917.

SUPPLEMENTARY INFORMATION:

Public Hearing Times, Date, and
Locations

1. April 26, 2006 from 7-9 p.m. Ponce
Hilton, 1150 Caribe Avenue, Ponce, PR.
00716.

2. April 27, 2006 from 6-8 p.m.
Florence Williams Public Library, 1122
King Street, Christiansted, St. Croix,
U.S. Virgin Islands. 00802.

3. May 18, 2006 from 7-9 p.m. City
of Madeira Beach, 300 Municipal Drive,
Madeira Beach, FL 33708.

4. June 1, 2006 from 6—8 p.m. Town
Hall, 407 Budleigh Street, Manteo, NC
27954.

5. June 7, 2006 from 6—8 p.m. NMFS
Laboratory, 3500 Delwood Beach Drive,
Panama City, FL 32408.

The Atlantic shark fishery is managed
under the authority of the Magnuson-
Stevens Fishery Conservation and
Management Act (Magnuson-Stevens
Act). The FMP for Atlantic Tunas,
Swordfish, and Sharks and Amendment
1 to the FMP for Atlantic Tunas,
Swordfish, and Sharks are implemented
by regulations at 50 CFR part 635. The
fisheries for spiny lobster, queen conch,
reef fish, and corals and reef-associated
invertebrates in the exclusive economic
zone (EEZ) off Puerto Rico and off the
U.S. Virgin Islands are managed under
fishery management plans prepared by
the CFMC. These fishery management
plans are implemented under the
authority of the Magnuson-Stevens Act
by regulations at 50 CFR part 622.

Background

An objective of the final rule
implementing Amendment 1 to the FMP
for Atlantic Tunas, Swordfish, and
Sharks, was to minimize, to the extent
practicable, bycatch of living marine
resources and the mortality of such
bycatch that cannot be avoided in the
fisheries for Atlantic sharks. That rule
finalized measures that required the use
of non-stainless steel, corrodible hooks
aboard shark BLL fishing vessels, the
possession of release equipment (line
cutters and dipnets, both with extended
reach handles), and also required BLL
vessels to immediately release any sea
turtle, marine mammal, or smalltooth
sawfish that is hooked or entangled and
then move at least one nautical mile (2

km) before resuming fishing activities.
At that time, NMFS had not yet
approved dehooking devices for sea
turtles. Therefore, while Amendment 1
to the HMS FMP requires vessel
operators to possess, maintain, and
utilize, dehooking and release
equipment, implementation of the
measure was delayed pending approval.

The purpose of this proposed
rulemaking is to update the necessary
equipment and protocols that vessel
operators in the BLL fishery must
possess, maintain, and utilize for the
safe handling, release, and
disentanglement of sea turtles and other
non-target species. Significant new
information, techniques, and equipment
have been approved and implemented
for the PLL fishery since NMFS enacted
Amendment 1 to the HMS FMP’s
requirements for the BLL fishery.
Participants in the pelagic longline
(PLL) fishery are required to possess,
maintain, and utilize a suite of NMFS-
approved handling and dehooking
equipment when engaged in fishing
activities (July 6, 2004, 69 FR 40734).
Research conducted in the Northeast
Distant statistical reporting area (NED)
has indicated that removing the
maximum amount of gear from sea
turtles significantly increases post-
release survival. Dehooking devices that
meet NMFS design standards are
necessary for removal of fishing gear
and are now available to release sea
turtles. Because of similarities between
the fisheries, NMFS is reassessing the
BLL requirements in light of the July 6,
2004, rule for the PLL fishery.

Another objective of this action is to
propose for commercial Atlantic shark
BLL fisheries, implementation of
measures that are complementary to
CFMC-recommended measures that
NMFS implemented on October 28,
2005 (70 FR 62073). These measures
would minimize adverse impacts to
EFH and reduce fishing mortality for
mutton snapper, red hind, and other
reef-dwelling species. Scoping hearings
for the Comprehensive Amendment to
the FMPs of the Caribbean, including
the bottom longline closures being
considered in this rulemaking, were
conducted from June 4 to June 12, 2002,
in Puerto Rico and the U.S. Virgin
Islands. The Environmental Protection
Agency published a notice of
availability (NOA) of the Draft
Supplemental Environmental Impact
Assessment (DSEIS) in the Federal
Register on March 18, 2005 (70 FR
13190). The final supplemental
environmental impact statement for the
Comprehensive Amendment to the
FMPs of the Caribbean was filed with
the Environmental Protection Agency

on June 17, 2005, with the Notice of
Availability published on June 24, 2005,
(70 FR 36581).

The Comprehensive Amendment to
the FMPs of the Caribbean addressed
several requirements of the Magnuson-
Stevens Act including, but not limited
to, reducing overfishing, rebuilding
overfished stocks, and minimization, to
the extent practicable, of the adverse
effects on EFH caused by fishing. A
proposed rule containing measures
specific to Council-managed species in
the Comprehensive amendment was
published in the Federal Register on
September 13, 2005 (70 FR 53979), with
a comment period ending on September
28, 2005. The final rule, specific to
Council-managed species, published in
the Federal Register on October 28,
2005 (70 FR 62073), with an effective
date of November 28, 2005.

Most of the elements contained in the
Comprehensive Amendment, such as
the establishment of biological reference
points, rebuilding plans, and possession
limits, apply solely to Council-managed
species such as reef fish, queen conch,
and spiny lobster. However, in several
geographic areas, year-round
prohibitions on BLL and other gear have
been established to minimize, to the
extent practicable, adverse effects on
essential fish habitat caused by fishing
activities and reduce fishing mortality of
reef-dwelling species. These
management measures could potentially
impact commercial shark fisheries and
are the subject of this current proposed
rule.

Implementation of Additional
Dehooking Requirements for the BLL
Fishery

Currently, to reduce injuries and
mortalities associated with protected
resources interactions, all Atlantic
vessels that have BLL gear onboard must
use corrodible, non-stainless steel
hooks. If a marine mammal, sea turtle,
or smalltooth sawfish, is hooked or
entangled by the gear, the operator of
the vessel must immediately release the
animal, retrieve the BLL gear, and move
at least 1 nm (2 km). Vessel operators
are required to follow guidelines for sea
turtle handling in accordance with
procedures specified by the NMFS at
§223.206(d)(1). Furthermore, vessel
operators are required to possess long-
handled (6 ft., 1.83 m) line cutters and
a long-handled (6 ft., 1.82 m) dipnet,
capable of supporting 100 lbs (39.4 kg).
Dipnets are required to boat sea turtles,
when practicable, and line cutters are
required to disengage any hooked or
entangled sea turtles by cutting the line
as close as possible to the hook. If a
smalltooth sawfish is caught, the fish
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should be kept in the water while
maintaining water flow over the gills,
examined for research tags, and then the
line should be cut as close to the hook
as possible.

The preferred alternative would
require vessel operators aboard all
Federally permitted vessels for Atlantic
HMS with BLL gear onboard to possess,
maintain, and utilize additional
equipment and protocols consistent
with what is currently required for the
PLL fishery. The preferred alternative
would not change the requirements
regarding use of corrodible, non-
stainless steel hooks, moving 1 nautical
mile after a protected resource
interaction, or the handling of
smalltooth sawfish. Diagrams, design
specifications, and additional
descriptions of the proposed pieces of
equipment that vessels must possess,
maintain, and utilize are provided in
Appendix A of the draft environmental
assessment (EA) prepared for this
proposed rule and also listed in Table
1. Vessels would also be required to
possess onboard a copy of the document
entitled “Careful Release Protocols for
Release with Minimal Injury’” which
describes the procedures for hook
removal and careful release of sea
turtles in detail. NMFS already provided
these documents in either English,
Spanish, or Vietnamese, to PLL and BLL
fishermen. This document is available
upon request from the HMS
Management Division (see ADDRESSES
section).

TABLE 1. EXAMPLES OF NMFS-AP-
PROVED EQUIPMENT REQUIRED BY
THE PREFERRED ALTERNATIVE FOR
THE CAREFUL RELEASE OF SEA
TURTLES AND OTHER NON-TARGET
SPECIES CAUGHT IN THE BLL FISH-
ERY.

Examples of NMFS-

Required ltem Approved Models

(A) Long-handled LaForce Line Cutter;
(6ft. (1.83 m) or Arceneaux Line Clip-
150 percent of per
freeboard height)
line cutter

(B) Long-handled (6
ft. (1.83 m) or 150
percent of
freeboard height)
dehooker for in-
gested hooks

ARC Pole Model
BP11 Deep Hooked
Dehooker

TABLE 1. EXAMPLES OF NMFS-AP-
PROVED EQUIPMENT REQUIRED BY
THE PREFERRED ALTERNATIVE FOR
THE CAREFUL RELEASE OF SEA
TURTLES AND OTHER NON-TARGET
SPECIES CAUGHT IN THE BLL FISH-
ERY.—Continued

TABLE 1. EXAMPLES OF NMFS-AP-
PROVED EQUIPMENT REQUIRED BY
THE PREFERRED ALTERNATIVE FOR
THE CAREFUL RELEASE OF SEA
TURTLES AND OTHER NON-TARGET
SPECIES CAUGHT IN THE BLL FISH-
ERY.—Continued

Required ltem

Examples of NMFS-
Approved Models

Required Item

Examples of NMFS-
Approved Models

(C) Long-handled
(6ft. (1.83 m) or
150 percent of
freeboard height)
dehooker for ex-
ternal hooks

ARC 6ft. Pole Big
Game Dehooker
Model P610; ARC
Model LJ6P (6ft. or
1.83 m); ARC Model
LJ36; ARC 6ft. (1.83
m) Pole Big Game
Dehooker (Model
P610)

(D)Long-handled
(6ft. (1.83 m) or
150 percent of
freeboard height)
device to pull an
“inverted V”

ARC Model LJ6P
(6ft. or 1.83 m); or
ARC Model LJ36;
ARC Pole Model
Deep Hooked
Dehooker (Model
BP11); ARC 6ft.
(1.83 m) Pole Big
Game Dehooker
(Model P610); Davis
Telescoping Boat
Hook (Model
85002A); West Ma-
rine Fishing Gaff
(Model F6H5 with
F6-006 handle)

(H) Short Handled
Dehooker for Ex-
ternal Hooks

ARC Hand Held
Large J style
Dehooker (Model
LJ07); ARC Hand
Held Large J style
Dehooker (Model
LJ24); or ARC 17in.
(43.18 cm) Hand
Held Bite Block
Deep Hooked Turtle
Dehooking Device
(Model STO8); or
Scotty’s Dehooker

(I) Long nose or
needle nose pliers

12in. (30.48 cm) S.S.
NuMark Model
#030281109871; any
12in. (30.48 cm)
stainless steel long
or needle-nose pliers

(J) Bolt Cutter

H.K. Porter Model
1490 AC

(K) Monofilament
Line Cutter

Jinkai Model MC-T

(E) Dipnet (handle
length must be
6ft. (1.83 m) or
150 percent of
freeboard height)

ARC Breakdown
Lightweight Dipnet
Model (DN6P (6ft.),
DNOS8 (8ft.), or DN14
(12ft.)); Lindgren Pitt-
man, Inc. Model
NMFS-Turtle Net;
ARC net assembly
and Handle (Model
DNIN)

(L) Two of the fol-
lowing Mouth
Openers and
Mouth Gags

(L1) Block Of Hard
Wood

Any block of hard
wood or long-han-
dled wire brush (e.g.,
Olympia Tools Model
974174)

(F) Standard Auto-
mobile Tire

Any standard auto-
mobile tire or other
comparable, cush-
ioned, elevated sur-
face that allows
boated turtles to be
immobilized

(L2) Set of (3) Ca-
nine Mouth Gags

Jorvet Model 4160,
4162, and 4164

(G) Short Handled
Dehooker for In-
gested Hooks

ARC 16in. (40.64
cm) Hand Held Bite
Block Deep Hooked
Turtle Dehooking
Device (Model ST08)

(L3) Set of (2) Stur-
dy Dog Chew
Bones

Nylabone®©,
Gumabone®©, or
Galileo© (trademarks
owned by T. F. H.
Publications, Inc)

(L4) Set of (2) Rope
Loops Covered
with Hose

Any set of (2) rope
loops covered with
hose meeting design
standards

(L5) Hank of rope

Any size soft braided
nylon rope is accept-
able, provided it cre-
ates a hank of rope
approximatley 2—4in.
(5.08 - 10.16 cm)in
thickness
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TABLE 1. EXAMPLES OF NMFS-AP-
PROVED EQUIPMENT REQUIRED BY
THE PREFERRED ALTERNATIVE FOR
THE CAREFUL RELEASE OF SEA
TURTLES AND OTHER NON-TARGET
SPECIES CAUGHT IN THE BLL FISH-
ERY.—Continued

Examples of NMFS-

Required ltem Approved Models

(L6) Set of (4) PVC
splice couplings

A set of (4) Standard
Schedule 40 PVC
splice couplings (1in.
(2.54 cm), 1.25in.
(8.175 cm), 1 1.5in.
(3.81 cm), and 2in.
(5.08 cm))

(L7) Large avian
oral speculum

Webster Vet Supply
Model (Model
85408); Veterinary
Specialty Products
(Model VSP 216—
08); Jorvet (Model J—
51z); and Krusse
(Model 273117)

This proposed rule would allow for
use of other items that are not listed to
fulfill the requirements, provided they
meet the minimum design standards at
50 CFR 635.21. For this proposed rule,
those design standards are also
described in Appendix A of the draft
environmental assessment. At this time,
NMEFS is aware of only one commercial
manufacturer of long and short-handled
dehookers for ingested hooks that meet
the minimum design standards.

The preferred alternative would
require that vessels possess, maintain,
and utilize items A through L (already
required to possess long-handled
linecutters (item A) and dipnets (item
E)). For long-handled items (A-E),
handle length must be at least 6ft. (1.83
m) or 150 percent of freeboard height,
whichever is greater. Freeboard is
defined at 50 CFR 635.2 as the working
distance between the top rail of the
gunwale to the water’s surface, and will
vary based on the vessel design. Two
different mouth openers or gags (items
L1-L7) are required. Both long and
short-handled dehookers for ingested
hooks (items B and G) can be used in
lieu of dehookers for external hooks
(items C and H), provided all vessels
possess both a short and a long-handled
dehooker for ingested hooks (at a
minimum). Furthermore, if vessels
possess a 6ft. (1.83 m) J style dehooker
to satisfy the requirement for item C, it
would also satisfy the requirement for
item D. Items A-D are intended to be
used for turtles that are not boated.
Items E-L are intended to be used for
turtles that are boated.

The design standards for the NMFS-
approved items are described in
Appendix A of the draft EA for this
proposed rule. These standards would
allow fishermen to construct some of
the equipment from material that is
readily available to them and to use
skills that most fishermen likely
possess, provided the equipment meets
design standards listed at 50 CFR
635.21. This gear is necessary to release
sea turtles effectively with minimal
harm or injury; however, the handling,
release, and disentanglement equipment
may also assist fishermen with other
non-target species that are encountered
during fishing activities. Possession of
this equipment would not impact the
number of interactions between BLL
gear and sea turtles and other non-target
species.

As described in Appendix A of the
draft EA, NMFS also recommends
possession and utilization of a “turtle
tether” for controlling large turtles at the
side of the boat and a “turtle hoist” for
moving large turtles onto the boat, but
these items are not being proposed as
requirements at this time.

The existing requirements for sea
turtle handling and resuscitation
procedures specified by NMFS are
described at 50 CFR 223.206(d)(1)(i).
Additional handling requirements for
sea turtles and other protected resources
are described at 50 CFR 635.21(c)(5)(ii).
This proposed rule makes a minor
revision to the regulatory text at 50 CFR
223.206(d)(1)(ii) to clarify that the turtle
handling and resuscitation provisions of
§223.206 (d)(1)(i) are in addition to the
turtle handling requirements at 50 CFR
635.21.

The preferred alternative would have
ecological, economic, and social
impacts. The additional equipment
required is necessary to maximize gear
removal and would have positive
ecological impacts by maximizing post-
release survival of sea turtles and other
non-target species after interactions
with longline gear. It is estimated that
approximately 17 leatherback and 123
loggerhead sea turtles are killed
annually as a result of interactions with
BLL gear. It is estimated that between
two and ten fewer leatherback sea
turtles, and between 12 and 71 fewer
loggerhead sea turtles would die as a
result of interactions with BLL gear by
employing the additional dehooking
equipment required by this alternative.
Negative economic impacts would be
expected initially as participants would
be required to purchase or construct
additional equipment as a result of this
alternative. NMFS estimates that the
one-time costs of initial compliance
would range from $253 to $977; exact

costs would depend on how much of
the equipment the fishermen are able to
construct themselves, the vessel’s
freeboard height (freeboard height is
related to handle-length required on
items A-E), and the amount of
equipment that they already possess.
Some of these economic impacts may be
offset over time as fishermen are able to
retrieve more of their hooks by using the
dehooking equipment. Costs may also
be incurred in the future as equipment
may need to be maintained or replaced,
as necessary. NMFS anticipates
negligible social impacts as a result of
the preferred alternative.

NMFS also considered two other
alternatives for this rulemaking. A status
quo alternative would maintain the
current dehooking equipment
requirements and would result in
negative ecological impacts as the
equipment currently required does not
ensure that participants are able to
remove the maximum amount of fishing
gear from sea turtles to reduce post-
hooking mortality. Furthermore, this
alternative does not comply with the
October 2003 BiOp which required
NMEFS to implement additional
dehooking equipment for the shark BLL
when it was approved. This alternative
would not result in any economic or
social impacts as it would not require
participants to modify their behavior or
attain any additional equipment.

The other alternative that NMFS
considered would require participants
to possess additional equipment based
on their vessel’s freeboard height.
Vessel’s that have a freeboard height
less than or equal to 4 feet (1.22 m)
would not have to possess the full suite
of long-handled dehooking equipment
(items B (and/or C) and D). Vessel’s with
freeboard height greater than 4 feet (1.22
m) would be required to possess the full
suite of long-handled equipment. This
alternative was considered because BLL
vessel’s are generally smaller and have
a lower freeboard height than PLL
vessel’s. The shark BLL fishery interacts
with fewer sea turtles in general, and
interactions with larger leatherback or
loggerhead sea turtles that cannot be
boated are more infrequent. For these
smaller BLL vessels, the length of a
short handled dehooker (items G and/or
H), in addition to a fisherman’s arm
length, may be sufficient to dehook and
release turtles that are too large to be
brought on board. This alternative
would result in positive ecological
impacts relative to the status quo,
however, these impacts would be less
positive than those achieved with the
preferred alternative which requires all
participants to possess the full suite of
long-handled equipment for dehooking
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or disentangling turtles that can not be
boated. The preferred alternative has
increased positive ecological impacts
because possessing the long-handled
equipment would increase the
likelihood that fishermen are able to
dehook and or remove as much gear as
possible from turtles that cannot be
brought onboard. Similar to the
preferred alternative, negative economic
impacts would occur as a result of this
alternative initially as it would require
participants to procure additional
equipment that would range in price
from $152 to $477. Social impacts as a
result of this alternative would likely be
negligible.

The preferred alternative was selected
in order to maximize post-hooking
survival of sea turtles and maintain
consistency between the PLL and BLL
fisheries because of the similarities
between these fisheries, the gear
employed, and the fishermen.
Furthermore, since many vessel
operators and owners fish with both
BLL and PLL gear NMFS selected a
preferred alternative that would enable
operators to possess the same
equipment required in the PLL fishery.
This would facilitate and improve
compliance with the regulations and
maintain consistency among longline
and HMS fisheries. The economic
impacts of compliance may be reduced
if Atlantic shark fishermen construct
additional equipment themselves,
provided it meets the design
specifications at 50 CFR 635.21.

Restrictions to Minimize Adverse
Effects on EFH and Reduce Fishing
Mortality of Reef-Dwelling Species

This proposed rule would prohibit
persons issued an HMS permit with BLL
gear onboard a vessel from fishing or
deploying any type of fishing gear, on a
year-round basis in: (1) The newly-
implemented Grammanik Bank closed
area; (2) the existing mutton snapper
spawning aggregation area off the
southwest coast of St. Croix, U.S. Virgin
Islands; and (3) the existing red hind
spawning aggregation areas (East of St.
Croix, and West of Puerto Rico
(including Bajo de Cico, Tourmaline
Bank, and Abrir La Sierra Bank)). See 50
CFR 622.33(a) for the exact coordinates
of these areas. The year-round
prohibition on the use of BLL and other
fishing gears within these discrete
spawning aggregation sites would
protect EFH and contribute to needed
reductions in fishing mortality of
mutton snapper, red hind, and other
reef-dwelling species. As described in
the Comprehensive Amendment to the
Caribbean FMPs, there were several
other requirements regarding fish traps

and pots that do not impact HMS
fisheries, in addition to a No Action
alternative.

The only HMS fishery in the Virgin
Islands and Puerto Rico that could
potentially be affected by this proposed
action is the commercial shark BLL
fishery. As of October 2005, only one
shark incidental permit was held by a
vessel in the USVI, and no shark limited
access permits were held by vessels in
Puerto Rico. Similarly, only one dealer
held an Atlantic shark dealer permit in
the USVI, with no dealer permits issued
in Puerto Rico. Accordingly, the volume
of sharks landed in Puerto Rico and the
Virgin Islands from 1997 through 2002
was relatively minor. Based upon dealer
weigh-out data, shark landings totaled
less than 3,200 1b (1,422 kg) and
consisted of 66 individual fish for that
six-year period. It is possible, however,
that these data may not be reflective of
the actual extent of the Caribbean shark
fishery due to unreported landings.

Due to the low level of documented
commercial shark landings in Puerto
Rico and the U.S. Virgin Islands, the
social and economic impacts associated
with this proposed action on HMS
fisheries are expected to be de minimus.
In fact, because the affected areas are
significantly smaller than the area from
which the landings estimate was
derived, and because these areas are
already closed to bottom-tending gears
in other fisheries, the social and
economic impacts are likely to be
negligible. Based on the available data,
NMFS does not anticipate that the
proposed measures would result in a
measurable reduction or redistribution
of HMS-related effort, including shark
BLL fishing, or any changes in HMS
fishing practices.

The proposed measures are not
expected to impact fishing costs, ex-
vessel prices, or market availability
given the limited quantities of sharks
landed in the U.S. Caribbean. However,
by complementing existing management
measures to protect EFH in the
Caribbean, the biological impacts
associated with this alternative are
expected to be positive. The non-
preferred No Action alternative would
not have adverse economic impacts on
federal permit holders. Any positive
ecological impacts on HMS are expected
to be minimal because there has been
little reported or observed HMS fishing
effort in recent years. However, such
complementary management measures
could prevent future increases in fishing
effort and provide ancillary
conservation benefits to HMS in
addition to Council-managed species.

Classification

The proposed rule is published under
the authority of the Magnuson-Stevens
Act, 16 U.S.C. 1801 et seq.

The final rule implementing
management measures specific to
Council-managed species was
determined to be significant for
purposes of Executive Order 12866.
This proposed rule, which would close
complementary areas for HMS fisheries
and require dehooking equipment for
BLL fishermen, has been determined to
be not significant for purposes of
Executive Order 12866.

As required under the Regulatory
Flexibility Act (RFA), NMFS has
prepared an Initial Regulatory
Flexibility Analysis (IRFA) that
examines the impacts of the preferred
alternatives and any significant
alternatives to the proposed rule that
could minimize significant economic
impacts on small entities. A summary of
the information presented in the IRFA is
provided below. The draft EA prepared
for this proposed rule provides further
discussion of the biological, social, and
economic impacts of all the alternatives
considered.

NMFS prepared a final Regulatory
Flexibility Act analysis (FRFA) for the
final rule that implemented the
management measures in the
Comprehensive Amendment to the
Caribbean FMPs. The FRFA
incorporated the Initial Regulatory
Flexibility Act analysis (IRFA)
published on September 13, 2005 (70 FR
53979), a summary of the significant
issues raised by the public comments in
response to the IRFA, NMFS’ response
to public comments on the IRFA, and a
summary of the analyses completed to
support that action. No comments were
received in response to the IRFA that
related to HMS fisheries. The IRFA in
this proposed rule incorporates by
reference the findings of the FRFA
published on October 28, 2005 (70 FR
62073), and describes the economic
impact this proposed rule, if adopted,
would have on small entities
participating in HMS fisheries.

This proposed rule would apply to all
vessels that have BLL gear onboard and
have been issued, or are required to
have, Federal HMS limited access
permits. NMFS considers all
commercial permit holders to be small
entities. NMFS estimates that, as of
October 2005, approximately 235
directed and 320 incidental shark
permits (555 permits total) had been
issued. It is estimated that 284 directed
and incidental shark permit holders do
not also fish with PLL gear, and
therefore, do not already possess the
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handling, dehooking, and release
equipment that would be required by
this rulemaking. These permit holders
also do not possess directed or
incidental swordfish permits, therefore,
it can be assumed that they do not fish
with PLL gear. Eighty percent of permit
holders fish from the state of Florida.
Since the same safe handling and
release equipment and protocols are
already required for the PLL fishery and
permit holders that use PLL gear are
already required to possess the
equipment necessary to satisfy the
requirements for the BLL fishery,
fishermen who use PLL gear would not
be affected by this current rulemaking.

Other sectors of HMS fisheries such as
dealers, processors, bait houses, and
gear manufacturers might be indirectly
affected by the proposed alternative
because of the direct impacts on
fishermen. The proposed rule only
applies directly to permit holders and
shark BLL fishermen.

This proposed rule would also
prohibit vessels issued an HMS permit
with BLL gear onboard from fishing or
deploying any type of fishing gear on a
year-round basis in the: (1) Newly-
implemented Grammanik Bank closed
area; (2) existing mutton snapper
spawning aggregation closed area off the
southwest coast of St. Croix, U.S. Virgin
Islands; and (3) existing red hind
spawning aggregation closed areas (East
of St. Croix, West of Puerto Rico
(including Bajo de Cico, Tourmaline
Bank, and Abrir La Sierra Bank)). This
alternative could potentially impact one
shark incidental permit holder and one
shark dealer permit holder in the USVI.
There are no shark limited access permit
holders or shark dealer permit holders
in Puerto Rico. It is possible, however,
that the permit data may not reflect the
actual number of small entities
participating in the federal shark fishery
in the U.S. Caribbean EEZ. The non-
preferred No Action alternative would
not affect any federal permit holders.

The proposed regulations do not
contain additional reporting or record-
keeping requirements, but would result
in additional compliance requirements,
including the possession of specific
protocols that describe the proper
handling, release, and disentanglement
of sea turtles and other non-target
species and how to employ the required
equipment. A document entitled
“Careful Release Protocols for Sea
Turtle Release with Minimal Injury”
contains the sea turtle careful release
protocols and would be required to be
possessed onboard. NMFS has already
provided this document in English,
Spanish, or Vietnamese (see
ADDRESSES).

NMFS considered three alternatives
for the implementation of additional
dehooking requirements for protected
resources in the BLL fishery. The
alternatives included: no action,
requiring additional handling and
release equipment based on vessel
freeboard height, and implementing the
same dehooking equipment and
protocols as those that are currently
required in the PLL fishery. Maintaining
consistency between the PLL and BLL
fisheries by implementing the same
dehooking equipment for both fisheries
is the preferred alternative.

One of the requirements of an IRFA is
to describe any alternatives to the
proposed rule that accomplish the
stated objectives and that minimize any
significant economic impacts (5 U.S.C.
603 (c)). Additionally, the Regulatory
Flexibility Act (5 U.S.C. 603 (c)(1)-(4))
lists four categories for alternatives that
must be considered. These categories
are: (1) Establishment of differing
compliance or reporting requirements or
timetables that take into account the
resources available to small entities; (2)
clarification, consolidation, or
simplification of compliance and
reporting requirements under the rule
for such small entities; (3) use of
performance rather than design
standards; and (4) exemptions from
coverage for small entities.

In order to meet the objectives of this
proposed rule, consistent with
Magunson-Stevens Act, Atlantic Tunas
Convention Act (ATCA), and the
Endangered Species Act (ESA), NMFS
cannot exempt small entities or change
the reporting requirements only for
small entities. Additionally, the
handling and release gear requirements
would not be effective with different
compliance requirements. Thus, there
are no alternatives discussed that fall
under the first and fourth categories
described above. In addition, none of
the alternatives considered would result
in additional reporting or compliance
requirements (category two above). All
alternatives considered are based on
design standards rather than
performance standards; fishermen
would be in compliance of the proposed
rulemaking as long as they possess and
utilize gear that conforms to the design
specifications located in Appendix A for
the safe handling, release, and
disentanglement of protected resources.
Any item meeting the design standards
may be constructed or purchased and
used, as long as the design is first
certified by the NMFS Pascagoula
Laboratory. When new items are
certified, a notice would be published in
the Federal Register. As described
below, NMFS considered three different

alternatives in this proposed
rulemaking.

The no action alternative would not
result in any economic impacts as it
would not require Atlantic shark
fishermen in the BLL fishery to possess
additional sea turtle handling and
release equipment. This alternative is
not preferred, as it would result in
negative ecological impacts, compared
to the preferred alternative. Fishermen
would not be able to effectively handle,
release, and/or disentangle sea turtles
and other non-target catch, which
would not result in a decrease in post-
hooking mortality.

Requiring additional equipment and
release guidelines based on vessel
freeboard height would result in
negative economic impacts because
fishermen would be expected to
possess, maintain, and utilize additional
equipment that would range from $152
- $477. Costs would vary depending on
what equipment vessels already possess,
how much of the equipment fishermen
are able to construct themselves, and the
vessel’s freeboard height. This
alternative would not require vessels
with a freeboard height of 4ft. (1.22 m)
or less to possess the full suite of long-
handled equipment.

The four-foot or less freeboard height
was chosen as the threshold for
exempting vessels from possessing long-
handled dehookers because it is
assumed that the handle length of a
short-handled dehooker, in addition to
a fisherman’s arm length, might be
sufficient for reaching and dehooking
most non-boated sea turtles and other
protected resources. The majority of sea
turtles that would interact with Atlantic
BLL fisheries are large juvenile
loggerhead and adult leatherback sea
turtles. Requiring additional long-
handled equipment would facilitate
more effective handling of these larger
turtles that can not be boated. Long-
handled dehookers might facilitate
improved hook removal, release, or
disentanglement of larger turtles.
Research in the NED for the PLL fishery
has shown that some turtles released
alive may subsequently die from hook
ingestion, trailing gear, or injuries
suffered when entangled in gear.
Therefore, a freeboard height dependant
alternative would have less of an
ecological benefit compared to the
preferred alternative. The freeboard
height based alternative is also not
preferred because it would result in
inconsistency between the PLL and BLL
fisheries.

The preferred alternative would
maintain consistency between the PLL
and BLL fisheries by requiring Atlantic
shark fishermen with BLL gear onboard



15686

Federal Register/Vol. 71, No. 60/Wednesday, March 29, 2006 /Proposed Rules

to possess, maintain, and utilize the
same equipment currently required on
PLL vessels. This alternative would
enable Atlantic shark fishermen with
BLL gear onboard to follow the
protocols and possess the equipment
necessary for the PLL fishery, easing
determination of compliance for both
fishermen and enforcement. This
alternative would have negative
economic impacts as it would impose
initial compliance costs for some
Atlantic shark fishermen ranging from
$253 to $977, depending upon on what
equipment vessels already possess, how
much of the equipment fishermen are
able to construct themselves, and the
vessel’s freeboard height because
freeboard height is related to required
handle length on long-handled
equipment (items A-E).

These proposed regulations are not
expected to increase endangered species
or marine mammal interaction rates. A
Biological Opinion (BiOp) issued
October 29, 2003, concluded that the
continued operation of the Atlantic
shark fisheries was not likely to
jeopardize the continued existence of
any listed species under NMFS
purview. An analysis of the anticipated
incidental takes of sea turtles (primarily
loggerhead and leatherback sea turtles)
and smalltooth sawfish resulted in a
“non-jeopardy’’ determination in the
BiOp. Measures proposed in this rule
are expected to reduce post hooking
mortality by removing the maximum
amount of gear from sea turtles and
other non-target species that are caught
incidentally on BLL gear in the Atlantic
shark fishery. This proposed rule would
implement handling and release
measures beyond those required in the
October BiOp. Furthermore, this
proposed rule would not alter fishing
practices or fishing effort significantly
and therefore should not have any
further impacts on endangered species
or marine mammals beyond those
considered in the October 29, 2003,
BiOp for Atlantic shark fisheries.

The preferred alternative of closing
certain areas in the Caribbean would
reduce fishing mortality of reef-dwelling
species and minimize adverse effects on
EFH, to the extent practicable, caused
by BLL fishing. It is expected to have a
negligible impact on small entities
participating in HMS fisheries due to
the small number of permit holders, and
the low level of documented
commercial shark landings in Puerto
Rico and the U.S. Virgin Islands. Based
upon dealer weigh-out data, shark
landings totaled less than 3,200 lbs. and
consisted of 66 individual fish for the
six-year period from 1997 through 2002.
Because the affected areas are

significantly smaller than the area from
which these landings estimates were
derived, and because these areas are
already closed to bottom-tending gears
in other fisheries, the impacts are
expected to be minor. A No Action
alternative was considered, and would
have less onerous impacts on small
businesses but would not satisfy
Magnuson-Stevens Act requirements to
minimize, to the extent practicable,
adverse effects on EFH caused by
fishing.

The preferred alternatives are not
expected to alter HMS fishing practices,
techniques, or effort in any way that
would increase interactions with
protected species or marine mammals.

NMFS has determined preliminarily
that these regulations would be
implemented in a manner consistent to
the maximum extent practicable with
the enforceable policies of those coastal
states on the Atlantic, including the
Gulf of Mexico and Caribbean, that have
approved coastal zone management
programs. Letters will be sent to the
relevant states asking for their
concurrence when the proposed rule is
filed with the Office of the Federal
Register.

This proposed rule does not contain
any new reporting or recordkeeping
requirements.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

NMEFS does not believe that the
proposed regulations would conflict
with any other relevant regulations,
Federal or otherwise (5 U.S.C.
603(b)(5)).

List of Subjects
50 CFR Part 223

Endangered and threatened species,
Exports, Imports, Transportation.

50 CFR Part 635

Fisheries, Fishing, Fishing Vessels,
Foreign Relations, Imports, Penalties,
Reporting and recordkeeping
requirements, Treaties.

Dated: March 22, 2006.
James W. Balsiger,

Acting Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

50 CFR Chapter Il

For reasons set out in the preamble,
50 CFR part 223 Chapter II and part 635
Chapter VI are proposed to be amended
as follows:

PART 223—THREATENED MARINE
AND ANADROMOUS SPECIES

1. The authority citation for part 223
continues to read as follows:

Authority: 16 U.S.C. 1531 et seq.
2.1In §223.206, paragraph (d)(1)(ii) is
revised to read as follows:

§223.206 Exceptions to prohibitions
relating to sea turtles.
* * * * *

(d) * * *

(1) * % %

(ii) In addition to the provisions of
paragraph (d)(1)(i) of this section, a
person aboard a vessel in the Atlantic,
including the Caribbean Sea and the
Gulf of Mexico, that has pelagic or
bottom longline gear on board and that
has been issued, or is required to have,
a limited access permit for highly
migratory species under 50 CFR 635.4,
must comply with the handling and
release requirements specified in 50
CFR 635.21.

* * * * *
50 CFR Chapter VI

PART 635—ATLANTIC HIGHLY
MIGRATORY SPECIES

3. The authority citation for part 635
continues to read as follows:

Authority: 16 U.S.C. et seq.; 16 U.S.C. 1801
et seq.

4.In §635.21, paragraph (d)(3)(iv) is
removed and paragraphs (a)(3), (d)(1),
(d)(3)(), (d)(3)(ii), and (d)(3)(iii) are

revised to read as follows:

§635.21 Gear operation and deployment
restrictions.

(a) * Kk %

(3) All vessels that have pelagic and
bottom longline gear onboard and that
have been issued, or are required to
have, a limited access swordfish, shark,
or tuna longline category permit for use
in the Atlantic Ocean including the
Caribbean Sea and the Gulf of Mexico
must possess inside the wheelhouse the
document provided by NMFS entitled
“Careful Release Protocols for Sea
Turtle Release with Minimal Injury,”
and must also post inside the
wheelhouse the sea turtle handling and
release guidelines provided by NMFS.

* * * * *

(d) * * *

(1) If bottom longline gear is onboard
a vessel issued a permit under this part,
persons aboard that vessel may not fish
or deploy any type of fishing gear in the
following areas:

(i) The mid-Atlantic shark closed
areas from January 1 through July 31
each calendar year; and
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(ii) The areas designated at § 622.33(a)
of this chapter, year-round.
* * * * *

(3)***

(i) Bycatch mitigation measures. The
operator of a vessel required to be
permitted under this part and that has
bottom longline gear on board must
undertake the bycatch mitigation
measures under paragraphs (c)(5)(i) and
(c)(5)(ii)(A) - (C) of this section to
release sea turtles, prohibited sharks, or
smalltooth sawfish, as appropriate.

(ii) Possession and use of required
mitigation gear. The equipment listed in
paragraph (c)(5)(i) of this section must
be carried on board and must be used
to handle, release, and disentangle
hooked or entangled sea turtles,
prohibited sharks, or smalltooth sawfish
in accordance with requirements
specified in paragraph (d)(3)(ii) of this
section.

(iii) Handling and release
requirements. Sea turtle bycatch
mitigation gear, as required by
paragraph (d)(3)(ii) of this section, must
be used to disengage any hooked or
entangled sea turtles as stated in
paragraphs (c)(5)(ii)(A) - (C) of this
section. This mitigation gear should also
be employed to disengage any hooked or
entangled species of prohibited sharks
as listed in category D of Table 1 of
Appendix A to this part. If a smalltooth
sawfish is caught, the fish should be
kept in the water while maintaining
water flow over the gills and examined
for research tags and the line should be
cut as close to the hook as possible.
Dehooking devices should not be used
to release smalltooth sawfish.

* * * * *

5.In §635.71, paragraph (a)(33) is
revised to read as follows:

§635.71 Prohibitions.
* * * * *
(a) * % %

(33) Deploy or fish with any fishing
gear from a vessel with pelagic or
bottom longline gear on board without
carrying the required sea turtle bycatch
mitigation gear, as specified at
§635.21(c)(5)(i) for pelagic longline gear
and §635.21(d)(3)(i) for bottom longline
gear. This equipment must be utilized
appropriately, as specified in §635.21
(c)(5)(ii) and (d)(3)(ii) for pelagic and
bottom longline gear, respectively.

* * * * *

[FR Doc. E6-4582 Filed 3—-28-06; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 040610180-6065—-02; I.D.
030806A]

RIN 0648-AR09

Fisheries of the Exclusive Economic
Zone Off Alaska; Recordkeeping and
Reporting; Tagged Pacific Halibut and
Tagged Sablefish

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMF'S proposes to amend
regulations for excluding tagged halibut
and tagged sablefish catches from
deduction from fishermen’s Individual
Fishing Quota (IFQ) and from Western
Alaska Community Development Quota
(CDQ) accounts. This action is necessary
to ensure that only halibut and sablefish
that are tagged with an external research
tag are excluded from IFQ) deduction,
and to extend the same exclusion to
halibut and sablefish harvested under
the CDQ Program, which allocates
specific harvesting privileges among
U.S. fishermen and eligible western
Alaska communities. This action is
intended to improve administration of
the IFQ and CDQ Programs, to enhance
collection of scientific data from
external tags, and to further the goals
and objectives of the Fishery
Management Plan for Groundfish of the
Bering Sea and Aleutian Islands
Management Area (BSAI), the Fishery
Management Plan for Groundfish of the
Gulf of Alaska (FMPs), and the halibut
management program.

DATES: Comments on this proposed rule
must be received by April 28, 2006.
ADDRESSES: Send written comments to
Sue Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Records Officer. Comments may be
submitted by:

e Hand delivery: 709 West 9th Street,
Room 420A, Juneau, AK.

¢ E-mail: tagged-halibut-0648-
ARO09@noaa.gov. Include in the subject
line the following document identifier:
Tagged Halibut RIN 0648 AR09. E-mail
comments, with or without attachments,
are limited to 5 megabytes.

o Webform at the Federal eRulemaking
Portal: www.regulations.gov. Follow the
instructions at that site for submitting
comments.

e Fax: 907-586-7557.

e Mail: P.O. Box 21668, Juneau, AK
99802-1668.

Copies of the Categorical Exclusion
(CE) and Regulatory Impact Review/
Initial Regulatory Flexibility Analysis
(RIR/IRFA) prepared for this action are
available from NMFS at the above
address or from the NMFS Alaska
Region Web site at www.fakr.noaa.gov.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this proposed
rule may be submitted to NMFS at the
addresses above and by e-mail to
David _Rostker@omb.eop.gov, or fax to
202-395-7285.

FOR FURTHER INFORMATION CONTACT:
Becky Carls, 907-586—7228 or
becky.carls@noaa.gov.

SUPPLEMENTARY INFORMATION: The
groundfish fisheries in the exclusive
economic zone of the BSAI and the Gulf
of Alaska are managed by NMFS under
the FMPs for these areas. The FMPs
were prepared by the North Pacific
Fishery Management Council (Council)
under the Magnuson-Stevens Fishe