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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM350, Special Conditions No.
25-320-SC]

Special Conditions: Gulfstream
Aerospace Corporation Model G-1159
Gulfstream Il Airplanes; High Intensity
Radiated Fields (HIRF)

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Gulfstream Aerospace
Corporation Model G-1159 Gulfstream
II airplanes modified by Gulfstream
Aerospace Corporation, Dallas, Texas.
These modified airplanes will have a
novel or unusual design feature when
compared to the state of technology
envisioned in the airworthiness
standards for transport category
airplanes. The modification
incorporates the installation of dual
electronic attitude direction indicators
(ADI) and dual horizontal situation
indicators (HSI). The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for the protection of these systems from
the effects of high-intensity radiated
fields (HIRF). These special conditions
contain the additional safety standards
the Administrator considers necessary
to establish a level of safety equivalent
to that provided by the existing
airworthiness standards.

DATES: The effective date of these
special conditions is July 20, 2006. We
must receive your comments by August
30, 2006.

ADDRESSES: You must mail two copies
of your comments to: Federal Aviation
Administration, Transport Airplane
Directorate, Attn: Rules Docket (ANM-—

113), Docket No. NM350, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056. You may deliver two
copies to the Transport Airplane
Directorate at the address indicated
above. You must mark your comments
Docket No. NM350. You may inspect
comments in the Rules Docket
weekdays, except Federal holidays,
between 7:30 a.m. and 4 p.m.

FOR FURTHER INFORMATION CONTACT: Greg
Dunn, FAA, Airplane and Flight Crew
Interface Branch, ANM-111, Transport
Airplane Directorate, Aircraft
Certification Service, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2799;
facsimile (425) 227-1320.
SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA has determined that notice
and opportunity for prior public
comment is unnecessary as the
substance of these special conditions
has been subject to the public comment
process in several prior instances with
no substantive comments received. The
FAA therefore finds that good cause
exists for making these special
conditions effective on issuance;
however, the FAA invites interested
people to take part in this rulemaking by
sending written comments, data, or
views. The most helpful comments
reference a specific portion of the
special conditions, explain the reason
for any recommended change, and
include supporting data. We ask that
you send us two copies of written
comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
about these special conditions. You may
inspect the docket before and after the
comment closing date. If you wish to
review the docket in person, go to the
address in the ADDRESSES section of this
preamble between 7:30 a.m., and 4 p.m.,
Monday through Friday, except Federal
holidays.

We will consider all comments we
receive by the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions
based on the comments we receive.

If you want the FAA to acknowledge
receipt of your comments on these

special conditions, include with your
comments a pre-addressed, stamped
postcard on which the docket number
appears. We will stamp the date on the
postcard and mail it back to you.

Background

On May 19, 2006, Gulfstream
Aerospace Corporation, Dallas, Texas,
applied for a supplemental type
certificate (STC) to modify the Model G—
1159 Gulfstream II airplanes. These
airplanes are low-wing, pressurized
transport category airplanes with two
fuselage-mounted jet engines. They are
capable of seating up to 19 passengers,
with a crew of two pilots. The
modification incorporates the
installation of dual electronic ADI and
dual HSI. These systems have a
potential to be vulnerable to HIRF
external to the airplane.

Type Certification Basis

Under 14 CFR 21.101, Gulfstream
Aerospace Corporation must show that
the Model G-1159 Gulfstream II
airplanes, as modified to include dual
electronic ADI and dual HSI, continue
to meet the applicable provisions of the
regulations incorporated by reference in
Type Certificate (TC) No. A12EA or the
applicable regulations in effect on the
date of application for the change. We
commonly refer to the regulations
incorporated by reference in the TC as
the “original type certification basis.”
The specific regulations are the Civil
Aviation Regulations (CAR) 4b, as
amended by Amendments 4b—1 through
4b-14.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., CAR 4b as amended) do not
contain adequate or appropriate safety
standards for the Model G-1159
Gulfstream II airplanes, because of a
novel or unusual design feature, special
conditions are prescribed under § 21.16.

Besides the applicable airworthiness
regulations and special conditions, the
Gulfstream Aerospace Corporation
Model G-1159 Gulfstream II airplanes,
must comply with the fuel vent exhaust
emission requirements of 14 CFR part
34. It must also comply with the noise
certification requirement of 14 CFR part
36.

We issue special conditions, as
defined in 14 CFR part 11.19, under
§ 11.38 and they become part of the type
certification basis under § 21.101.
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Special conditions are initially
applicable to the model for which they
are issued. Should Gulfstream
Aerospace Corporation apply later for
an STC to modify any other model
included on TC No. A12EA to
incorporate the same or similar novel or
unusual design feature, these special
conditions would also apply to the other
model under §21.101.

Novel or Unusual Design Features

As noted earlier, the modified Model
G-1159 Gulfstream II airplanes,
modified by Gulfstream Aerospace
Corporation, will incorporate dual
electronic ADI and dual HSI that will
perform critical functions. These
systems may be vulnerable to HIRF
external to the airplane. The current
airworthiness standards of part 25 do
not contain adequate or appropriate
safety standards for the protection of
this equipment from adverse affects of
HIRF. Therefore, we consider these
systems to be novel or unusual design
features.

Discussion

There is no specific regulation that
addresses protection requirements for
electrical and electronic systems from
HIRF. Increased power levels from
ground-based radio transmitters and the
growing use of sensitive avionics/
electronics and electrical systems to
command and control airplanes have
made it necessary to provide adequate
protection.

To ensure that a level of safety is
achieved equivalent to that intended by
the regulations incorporated by
reference, special conditions are needed
for the Model G-1159 Gulfstream II
airplanes. These special conditions
require that new avionics/electronics
and electrical systems that perform
critical functions be designed and
installed to preclude component
damage and interruption of function
due to both the direct and indirect
effects of HIRF.

High-Intensity Radiated Fields (HIRF)

With the trend toward increased
power levels from ground-based
transmitters, and the advent of space
and satellite communications coupled
with electronic command and control of
the airplane, the immunity of critical
digital avionics/electronics and
electrical systems to HIRF must be
established.

It is not possible to precisely define
the HIRF to which the airplane will be
exposed in service. There is also
uncertainty concerning the effectiveness
of airframe shielding for HIRF.
Furthermore, coupling of

electromagnetic energy to cockpit-
installed equipment through the cockpit
window apertures is undefined. Based
on surveys and analysis of existing HIRF
emitters, an adequate level of protection
exists when compliance with the HIRF
protection special condition is shown
with either paragraph 1 or 2 below:

1. A minimum threat of 100 volts rms

(root-mean-square) per meter electric
field strength from 10 KHz to 18 GHz.

a. The threat must be applied to the
system elements and their associated
wiring harnesses without the benefit of
airframe shielding.

b. Demonstration of this level of
protection is established through system
tests and analysis.

2. A threat external to the airframe of
the field strengths identified in the
following table for the frequency ranges
indicated. Both peak and average field
strength components from the table are
to be demonstrated.

Field strength
Frequency (volts per meter)

Peak Average
10 kHz—100 kHz ........... 50 50
100 kHz-500 kHz ......... 50 50
500 kHz-2 MHz ............ 50 50
2 MHz-30 MHz ............. 100 100
30 MHz-70 MHz ........... 50 50
70 MHz-100 MHz ......... 50 50
100 MHz-200 MHz ....... 100 100
200 MHz—400 MHz ....... 100 100
400 MHz-700 MHz ....... 700 50
700 MHz-1 GHz ........... 700 100
1 GHz-2 GHz ............... 2000 200
2GHz—4 GHz ................ 3000 200
4 GHz-6 GHz ... 3000 200
6 GHz-8 GHz 1000 200
8 GHz-12 GHz .... 3000 300
12 GHz-18 GHz ........... 2000 200
18 GHz—40 GHz ........... 600 200

The field strengths are expressed in terms
of peak of the root-mean-square (rms) over
the complete modulation period.

The threat levels identified above are
the result of an FAA review of existing
studies on the subject of HIRF, in light
of the ongoing work of the
Electromagnetic Effects Harmonization
Working Group of the Aviation
Rulemaking Advisory Committee.

Applicability

As discussed above, these special
conditions are applicable to the Model
G-1159 Gulfstream II airplanes. Should
Gulfstream Aerospace Corporation
apply later for an STC on another model
included on TC No. A12EA to
incorporate the same or similar novel or
unusual design feature, these special
conditions would apply to that model as
well under §21.101.

Conclusion

This action affects only certain novel
or unusual design features on the Model
G-1159 Gulfstream II airplanes. It is not
a rule of general applicability and
affects only the applicant who applied
to the FAA for approval of these features
on the airplane.

The substance of the special
conditions for these airplanes has been
subjected to the notice and comment
procedure in several prior instances and
has been derived without substantive
change from those previously issued.
Because a delay would significantly
affect the certification of the airplane,
which is imminent, the FAA has
determined that prior public notice and
comment are unnecessary and
impracticable, and good cause exists for
adopting these special conditions
immediately. The FAA is requesting
comments to allow interested people to
put in views that may not have been
submitted in response to the prior
opportunities for comment described
above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

m The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the
supplemental type certification basis for
the modified Gulfstream Aerospace
Corporation Model G-1159 Gulfstream
II airplanes:

1. Protection from Unwanted Effects
of High-Intensity Radiated Fields
(HIRF). Each electrical and electronic
system that performs critical functions
must be designed and installed to
ensure that the operation and
operational capability of these systems
to perform critical functions are not
adversely affected when the airplane is
exposed to high intensity radiated
fields.

2. For the purpose of these special
conditions, the following definition
applies: Critical Functions: Functions
whose failure would contribute to or
cause a failure condition that would
prevent the continued safe flight and
landing of the airplane.
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Issued in Renton, Washington, on July 20,
2006.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E6-12139 Filed 7-28-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006—-24868; Directorate
Identifier 2006—NM-103-AD; Amendment
39-14698; AD 2006-15-17]

RIN 2120-AA64

Airworthiness Directives; Fokker
Model F.28 Mark 0070 and 0100
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
Fokker Model F.28 Mark 0070 and 0100
airplanes. This AD requires
modification of the wiring distribution
of the alternating current bus transfer
power system and the right-hand and
left-hand windshield anti-icing system,
as necessary. This AD results from a
report of electrical sparks coming out of
the flight deck from a panel behind the
left seat. We are issuing this AD to
prevent failure of the sliding window
heating element(s), due to electrical
overload, which could result in smoke
and fire in the cockpit.

DATES: This AD becomes effective
September 5, 2006.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of September 5, 2006.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., Nassif Building, Room PL-401,
Washington, DC.

Contact Fokker Services B.V.,
Technical Services Dept., P.O. Box 231,
2150 AE Nieuw-Vennep, the
Netherlands, for service information
identified in this AD.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1137; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Examining the Docket

You may examine the airworthiness
directive (AD) docket on the Internet at
http://dms.dot.gov or in person at the
Docket Management Facility office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Management Facility office
(telephone (800) 647-5227) is located on
the plaza level of the Nassif Building at
the street address stated in the
ADDRESSES section.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to all Fokker Model F.28 Mark
0070 and 0100 airplanes. That NPRM
was published in the Federal Register
on May 25, 2006 (71 FR 30072). That
NPRM proposed to require modification
of the wiring distribution of the
alternating current bus transfer power
system and the right-hand and left-hand
windshield anti-icing system, as
necessary.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We received no
comments on the NPRM or on the
determination of the cost to the public.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD as proposed.

Costs of Compliance

This AD will affect about 10 airplanes
of U.S. registry. The required actions
will take about 3 work hours per
airplane, at an average labor rate of $80
per work hour. Based on these figures,
the estimated cost of the AD for U.S.
operators is $2,400, or $240 per
airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations

for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):
2006-15-17 Fokker Services B.V.:
Amendment 39-14698. Docket No.

FAA-2006-24868; Directorate Identifier
2006—-NM-103—-AD.

Effective Date

(a) This AD becomes effective September 5,
2006.
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Affected ADs electrical overload, which could result in left-hand windshield anti-icing system, by
(b) None. smoke and fire in the cockpit. accomplishing all of the actions specified in

Applicability Compliance the Accomplishment Instructions of Fokker

(c) This AD applies to all Fokker Model
F.28 Mark 0070 and 0100 airplanes,
certificated in any category.

Unsafe Condition

(d) This AD results from a report of
electrical sparks coming out of the flight deck
from a panel behind the left seat. We are
issuing this AD to prevent failure of the
sliding window heating element(s), due to

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Modification of Wiring Distribution

(f) Within 36 months after the effective
date of this AD, modify the wiring
distribution of the alternating current bus
transfer power system and the right-hand and

Service Bulletin SBF100-30-027, dated May
9, 2005, as applicable; including Fokker
Manual Change Notification—Maintenance
Documentation MCNM F100-098, dated May
9, 2005, and the drawings listed in Table 1

of this AD. (To conform to certain Office of
the Federal Register requirements for
incorporating these materials by reference,
the table identifies the date of the service
bulletin for undated drawings.)

TABLE 1.—DRAWINGS INCLUDED IN FOKKER SERVICE BULLETIN SBF100-30-027

Fokker drawing Sheet Issue Date
W41043 007 May 9, 2005.
W41043 ... 008 May 9, 2005.
W41249 ... 006 May 9, 2005.
W41249 ... 007 May 9, 2005.
W41249 ... 008 May 9, 2005.
W41249 ... 009 May 9, 2005.
W41249 010 May 9, 2005.

Alternative Methods of Compliance
(AMOCs)

(g)(1) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with § 39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Related Information

(h) Dutch airworthiness directive NL—
2005-009, dated June 30, 2005, also
addresses the subject of this AD.

Material Incorporated by Reference

(i) You must use Fokker Service Bulletin
SBF100-30-027, dated May 9, 2005;
including Fokker Manual Change
Notification—Maintenance Documentation
MCNM F100-098, dated May 9, 2005; and
the Fokker drawings identified in Table 2 of
this AD; to perform the actions that are
required by this AD, unless the AD specifies
otherwise. The Director of the Federal
Register approved the incorporation by
reference of this document in accordance

with 5 U.S.C. 552(a) and 1 CFR part 51.
Contact Fokker Services B.V., Technical
Services Dept., P.O. Box 231, 2150 AE
Nieuw-Vennep, the Netherlands, for a copy
of this service information. You may review
copies at the Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Room PL—401, Nassif
Building, Washington, DC; on the Internet at
http://dms.dot.gov; or at the National
Archives and Records Administration
(NARA).

For information on the availability of this
material at the NARA, call (202) 741-6030,
or go to http://www.archives.gov/
federal_register/code_of_federal_regulations/
ibr_locations.html.

TABLE 2.—ATTACHED DRAWINGS INCORPORATED BY REFERENCE

Fokker drawing Sheet Issue Date
W41043 007 May 9, 2005.
W41043 ... 008 May 9, 2005.
W41249 006 May 9, 2005.
W41249 007 May 9, 2005.
W41249 ... 008 May 9, 2005.
W41249 ... 009 May 9, 2005.
W41249 010 May 9, 2005.
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Issued in Renton, Washington, on July 20,
2006.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E6-12092 Filed 7—28-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NM-387—-AD; Amendment
39-14696; AD 2006-15-15]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-9-81 (MD-81), DC-
9-82 (MD-82), DC—9-83 (MD-83), DC-
9-87 (MD-87), and MD-88 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain McDonnell
Douglas airplane models, that requires a
one-time inspection for chafing or signs
of arcing of the wire bundle for the
auxiliary hydraulic pump, and other
specified and corrective actions, as
applicable. This AD also requires that,
for certain airplanes, installation of
additional protective sleeving on the
upper portion of the auxiliary hydraulic
pump wire assembly. This AD results
from reports of shorted wires and
evidence of arcing on the power cables
of the auxiliary hydraulic pump, as well
a fuel system reviews conducted by the
manufacturer. We are issuing this AD to
prevent shorted wires or arcing at the
auxiliary hydraulic pump, which could
result in loss of auxiliary hydraulic
power, or a fire in the wheel well of the
airplane. The actions specified by this
AD are also intended to reduce the
potential of an ignition source adjacent
to the fuel tanks, which, in combination
with flammable fuel vapors, could result
in a fuel tank explosion and consequent
loss of the airplane.
DATES: Effective September 5, 2006.
The incorporation by reference of a
certain publication listed in the
regulations is approved by the Director
of the Federal Register as of September
5, 2006.
ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplanes,
Long Beach Division, 3855 Lakewood
Boulevard, Long Beach, California
90846, Attention: Data and Service

Management, Dept. C1-L5A (D800-
0024). This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the FAA, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California.

FOR FURTHER INFORMATION CONTACT:
Elvin Wheeler, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130L, FAA, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California
90712-4137; telephone (562) 627—-5344;
fax (562) 627-5210.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain McDonnell
Douglas Model DC-9-81 (MD-81), DC—
9-82 (MD-82), DC-9-83 (MD-83), DC-
9-87 (MD-87), and MD-88 airplanes,
was published as a second
supplemental notice of proposed
rulemaking (NPRM) in the Federal
Register on March 14, 2006 (71 FR
13050). That action proposed to require
a one-time inspection for chafing or
signs of arcing of the wire bundle for the
auxiliary hydraulic pump, and other
specified and corrective actions, as
applicable. That action also proposed to
require, for certain airplanes,
installation of additional protective
sleeving on the upper portion of the
auxiliary hydraulic pump wire
assembly.

Comments

We provided the public the
opportunity to participate in the
development of this AD. No comments
have been received on the second
supplemental NPRM or on the
determination of the cost to the public.

Explanation of Changes to the Second
Supplemental NPRM

In paragraph (a) of the second
supplemental NPRM we inadvertently
referred to Configurations 1 through 3
when we should have referred to
Configurations 1 through 4. It was our
intent that the requirements of
paragraph (a) apply to Configurations 1
through 4 airplanes, as described in the
referenced Boeing Alert Service Bulletin
MD80-29A070, Revision 1, dated July
28, 2005. As described in the preamble
of the second supplemental NPRM, we
added paragraph (c) to this AD to give
credit for actions done before the
effective date of this AD in accordance
with the original issue of Boeing Alert
Service Bulletin MD80-29A070, dated
August 3, 2004, except that the

additional requirements of paragraph (b)
of this AD must be done on airplanes in
Configuration 4, as defined in Boeing
Alert Service Bulletin MD80-29A070,
Revision 1. Therefore, we have revised
paragraph (a) of this AD accordingly.
We also have clarified the Cost Impact
section of this AD in regard to the
airplane configurations.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD with the change
described previously. We have
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Cost Impact

There are approximately 1,063
airplanes of the affected design in the
worldwide fleet. We estimate that 732
airplanes of U.S. registry (i.e., airplane
Configurations 1 through 4; we do not
know how many airplanes are in
Configuration 4) will be affected by this
AD, that it will take up to 12 work hours
per airplane to accomplish the required
inspection and other specified actions,
and that the average labor rate is $65 per
work hour. Required parts will cost up
to $524 per airplane. Based on these
figures, the cost impact of this AD on
U.S. operators is estimated to be up to
$954,528, or up to $1,304 per airplane.

For airplanes in Configuration 4, as
defined in Boeing Alert Service Bulletin
MD80-29A070, Revision 1, it will take
approximately 2 work hours to
accomplish the required additional
wiring protection, at an average labor
rate of $65 per work hour. Required
parts will cost approximately $40 per
airplane. Based on these figures, the cost
impact of this action on an affected
airplane is estimated to be $170 per
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted. The cost
impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2006-15-15 McDonnell Douglas:
Amendment 39-14696. Docket 2001—
NM-387—-AD.

Applicability: Model DC-9-81 (MD-81),
DC-9-82 (MD-82), DC-9-83 (MD-83), DC—
9-87 (MD-87), and MD-88 airplanes;
certificated in any category; as identified in
Boeing Alert Service Bulletin MD80-29A070,
Revision 1, dated July 28, 2005.

Compliance: Required as indicated, unless
accomplished previously.

To prevent shorted wires or arcing at the
auxiliary hydraulic pump, which could
result in loss of auxiliary hydraulic power, or
a fire in the wheel well of the airplane; and
to reduce the potential of an ignition source
adjacent to the fuel tanks, which, in
combination with flammable fuel vapors,
could result in a fuel tank explosion and
consequent loss of the airplane; accomplish
the following:

One-Time Inspection

(a) For airplanes in Configurations 1
through 4, as defined in Boeing Alert Service
Bulletin MD80-29A070, Revision 1, dated
July 28, 2005: Within 18 months after the
effective date of this AD, do a one-time
general visual inspection for chafing or signs
of arcing of the wire bundle for the auxiliary
hydraulic pump, and do all applicable
corrective and other specified actions, in
accordance with the Accomplishment
Instructions of the service bulletin.
Accomplish all applicable corrective actions
before further flight after the inspection.

Note 1: For the purposes of this AD, a
general visual inspection is: “A visual
examination of an interior or exterior area,
installation, or assembly to detect obvious
damage, failure, or irregularity. This level of
inspection is made from within touching
distance unless otherwise specified. A mirror
may be necessary to ensure visual access to
all surfaces in the inspection area. This level
of inspection is made under normally
available lighting conditions such as
daylight, hangar lighting, flashlight, or
droplight and may require removal or
opening of access panels or doors. Stands,
ladders, or platforms may be required to gain
proximity to the area being checked.”

Installation of Additional Wiring Protection

(b) For airplanes in Configuration 4, as
defined in Boeing Alert Service Bulletin
MD80-29A070, Revision 1, dated July 28,
2005: Within 18 months after the effective
date of this AD, install additional protective
sleeving on the upper portion of the auxiliary
hydraulic pump wire assembly in accordance
with the procedures under Configuration 4 in
the Accomplishment Instructions of the
service bulletin.

Actions Accomplished Previously

(c) Actions accomplished before the
effective date of this AD in accordance with
the Accomplishment Instructions of Boeing
Alert Service Bulletin MD80-29A070, dated
August 3, 2004, are acceptable for
compliance with paragraph (a) of this AD,
except that the additional requirements of
paragraph (b) of this AD must be done on
airplanes in Configuration 4, as defined in
Boeing Alert Service Bulletin MD80-29A070,
Revision 1, dated July 28, 2005.

Alternative Methods of Compliance

(d)(1) In accordance with 14 CFR 39.19, the
Manager, Los Angeles Aircraft Certification
Office, FAA, is authorized to approve
alternative methods of compliance for this
AD.

(2) Before using any AMOC approved in
accordance with §39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Incorporation by Reference

(e) Unless otherwise specified in this AD,
the actions must be done in accordance with
Boeing Alert Service Bulletin MD80-29A070,
Revision 1, dated July 28, 2005. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. To get copies of this service
information, contact Boeing Commercial
Airplanes, Long Beach Division, 3855
Lakewood Boulevard, Long Beach, California
90846, Attention: Data and Service
Management, Dept. C1-L5A (D800-0024). To
inspect copies of this service information, go
to the FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; to the FAA, Los Angeles
Aircraft Certification Office, 3960 Paramount
Boulevard, Lakewood, California; or to the
National Archives and Records
Administration (NARA). For information on
the availability of this material at the NARA,
call (202) 741-6030, or go to http://
www.archives.gov/federal_register/
code_of _federal_regulations/
ibr_locations.html.

Effective Date

(f) This amendment becomes effective on
September 5, 2006.

Issued in Renton, Washington, on July 20,
2006.
Ali Bahrami,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. E6-12094 Filed 7—28—06; 8:45 am]

BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2004-19245; Directorate
Identifier 2004—-NM-108-AD; Amendment
39-14699; AD 2006-15-18]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-300, —400, -500, —600, —700,
—700C, —-800, and —900 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Boeing Model 737-300, —400, —500,
-600, =700, —=700C, —800, and —900
series airplanes. This AD requires
modifying the wiring for the master dim
and test system. For certain airplanes,
this AD also requires related concurrent
actions as necessary. This AD results
from a report that the master dim and
test system circuit does not have wiring
separation of the test ground signal for
redundant equipment in the flight
compartment. We are issuing this AD to
prevent a single fault failure in flight
from simulating a test condition and
showing test patterns instead of the
selected radio frequencies on the
communications panels, which could
inhibit communication between the
flightcrew and the control tower,

affecting the continued safe flight of the
airplane.

DATES: This AD becomes effective
September 5, 2006.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of September 5, 2006.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., Nassif Building, Room PL—-401,
Washington, DC.

Contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207, for service
information identified in this AD.

FOR FURTHER INFORMATION CONTACT:
Binh Tran, Aerospace Engineer, Systems
and Equipment Branch, ANM-130S,
FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6485; fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:
Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647—5227) is located on the plaza
level of the Nassif Building at the street
address stated in the ADDRESSES section.

ESTIMATED COSTS

Discussion

The FAA issued a supplemental
notice of proposed rulemaking (NPRM)
to amend 14 CFR part 39 to include an
AD that would apply to certain Boeing
Model 737-300, —400, =500, —600, —700,
—700C, —800, and —900 series airplanes.
That supplemental NPRM was
published in the Federal Register on
May 26, 2006 (71 FR 30346). That
supplemental NPRM proposed to
require modifying the wiring for the
master dim and test system. For certain
airplanes, the supplemental NPRM also
proposed to require related concurrent
actions as necessary.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the single comment
received. The commenter, Boeing,
supports the supplemental NPRM.

Conclusion

We have carefully reviewed the
available data, including the comment
received, and determined that air safety
and the public interest require adopting
the AD as proposed in the supplemental
NPRM.

Costs of Compliance

There are about 2,868 airplanes of the
affected design in the worldwide fleet.
This AD will affect about 1,181
airplanes of U.S. registry. The following
table provides the estimated costs for
U.S. operators to comply with this AD.

Average
Boeing Service Bulletin X\éclj?; labor rate Parts gﬁsfarr)g Fleet cost
per hour P
737—-33—1132, REVISION 2 .....ovrriiiieeeceeeee et 14 $80 | Nominal ................... $1,120 $1,322,720
737—-33—1133, REVISION 3 .....ouiiiiiieeiiieeeeee et 3 80 | Nominal ................... 240 283,440
ESTIMATED CONCURRENT SERVICE BULLETIN COSTS
Number of
. . Average
Boegalgt?r';v ice Work hours labor rate Parts Cost per airplane Ui's?é'rr:g' Fleet cost
per hour .
airplanes
737-26A1083, Revi- 185 e, $80 | Between $30,000 Between $44,800 1 | Between $44,800
sion 1. and $36,400. and $51,200. and $51,200.
737-33-1121, Revi- Between 5 and 6 ..... $80 | Between $200 and Between $600 and 83 | Between $49,800
sion 1. $340. $820. and $68,060.
737-77-1022, Revi- T2 e $80 | No charge ............... $5,760 .ooveireeenen 4 | $23,040.
sion 1.
737-77-1023, Revi- Between 1 and 3 ..... $80 | Nominal ................... Between $80 and 26 | Between $2,080 and
sion 1. $240. $6,240.
737-23-1102 ............ T7 e $80 | $22,164 .......ccene.e. $28,324 .....ccoveenen. 0 | No fleet cost unless
an affected air-
plane is imported
and placed on the
U.S. register.
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation

Administration (FAA) amends § 39.13

by adding the following new

airworthiness directive (AD):

2006-15-18 Boeing: Amendment 39-14699.
FAA-2004-19245; Directorate Identifier
2004-NM-108-AD.

Effective Date

(a) This AD becomes effective September 5,

2006.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 737—
300, —400, and —500 series airplanes

identified in Boeing Special Attention
Service Bulletin 737—-33-1132, Revision 2,

TABLE 1.—PRIOR/CONCURRENT ACTIONS

dated September 8, 2005; and Model 737—
600, —700, —700C, —800, and —900 series
airplanes identified in Boeing Service
Bulletin 737-33-1133, Revision 3, dated
September 8, 2005; certificated in any
category.

Unsafe Condition

(d) This AD results from a report that the
master dim and test system circuit does not
have wiring separation of the test ground
signal for redundant equipment in the flight
compartment. We are issuing this AD to
prevent a single fault failure in flight from
simulating a test condition and showing test
patterns instead of the selected radio
frequencies on the communications panels,
which could inhibit communication between
the flightcrew and the control tower,
affecting the continued safe flight of the
airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Modification

(f) Within 48 months after the effective
date of this AD: Modify the wiring for the
master dim test system in accordance with
the Accomplishment Instructions of Boeing
Special Attention Service Bulletin 737-33—
1132, Revision 2, dated September 8, 2005
(for Model 737—300, —400, and —500 series
airplanes); and Boeing Service Bulletin 737—
33-1133, Revision 3, dated September 8,
2005 (for Model 737-600, —700, —700C, —800,
and —900 series airplanes); as applicable.

Actions Required To Be Accomplished Prior
to or Concurrently With Paragraph (f) of
This AD

(g) Prior to or concurrently with
accomplishment of paragraph (f) of this AD,
do the actions specified in Table 1 of this AD,
as applicable.

For—

Accomplish all actions associated with—

According to the Accomplishment Instructions
of—

Group 57 airplanes identified in Boeing Special
Attention Service Bulletin 737-33-1132, Re-
vision 2, dated September 8, 2005.

Group 37 and 46 airplanes identified in Boeing
Service Bulletin 737-33-1133, Revision 3,
dated September 8, 2005.

Group 2 airplanes identified in Boeing Service
Bulletin 737-33-1121, Revision 1, dated De-
cember 19, 2002.

Group 39 airplanes identified in Boeing Service
Bulletin  737-33-1133, Revision 3, dated
September 8, 2005.

Group 59 airplanes identified in Boeing Special
Attention Service Bulletin 737-33-1132, Re-
vision 2, dated September 8, 2005.

Installing an engine instrument system (EIS)
and

Modifying the advisory system for the EIS

Installing wiring for the test system for the
audio control panel lamp.
Installing splice SP896

Installing a smoke detection and fire extin-
guishing system in the cargo compartment.

Replacing the very high frequency (VHF) and
high frequency (HF) communications panels
with radio control panels.

Boeing Service Bulletin 737-77—1022, Revi-

sion 1, dated October 26, 1989.
Boeing Service Bulletin 737-77-1023, Revi-

sion 1, dated November 9, 1989.
Boeing Service Bulletin 737-33—-1121,

sion 1, dated December 19, 2002.

Revi-

Boeing Service Bulletin 737-26A1083, Revi-

sion 1, dated November 15, 2001.
Boeing Service Bulletin 737-26A1083, Revi-
sion 1, dated November 15, 2001.
Boeing Service Bulletin 737—23-1102, dated

June 3, 1999.
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Actions Accomplished per Previous Issue of  the service bulletins identified in Table 2 of
Service Bulletins this AD are considered acceptable for

(h) Actions accomplished before the compliance with the corresponding actions
effective date of this AD in accordance with specified in this AD.

TABLE 2.—PREVIOUS ISSUES OF SERVICE BULLETINS
Service Bulletin Revision level Date

Boeing Special Attention Service Bulletin 737-33—1133 .......cccociviiieniiienenens Original ....ocvvveeieeeree e December 19, 2002.
Boeing Service Bulletin 737—-33—1133 .....ccciiiiiiieiieeeee s Revision 1 ..o, April 17, 2003.
Boeing Service Bulletin 737-33—1133 .......ccccovveiinienne Revision 2 .. December 4, 2003.
Boeing Special Attention Service Bulletin 737-33-1132 ... Original ....... March 20, 2003.
Boeing Special Attention Service Bulletin 737-33—-1132 Revision 1 March 4, 2004.

Alternative Methods of Compliance
(AMOCs)

(i)(1) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

(2) Before using any AMOC approved in
accordance with § 39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Material Incorporated by Reference

(j) You must use the service information
identified in Table 3 of this AD to perform
the actions that are required by this AD,
unless the AD specifies otherwise.

TABLE 3.—MATERIAL INCORPORATED BY REFERENCE

Service Bulletin

Revision level

Date

Boeing Service Bulletin 737-23-1102

Boeing Service Bulletin 737-26A1083 ...............

Boeing Service Bulletin 737-33-1121
Boeing Service Bulletin 737-33-1133 ..
Boeing Service Bulletin 737-77-1022 ..
Boeing Service Bulletin 737-77—-1023

Boeing Special Attention Service Bulletin 737-33-1132

June 3, 1999.
November 15, 2001.
December 19, 2002.
September 8, 2005.
October 26, 1989.
November 9, 1989.
September 8, 2005.

Boeing Service Bulletin 737-77-1022,
Revision 1, dated October 26, 1989, contains
the following effective pages:

Revision level Date

Page No. shown on shown on
page page
1, 3, 57, 10, Revision 1 ..... Oct. 26,
17, 28-55. 1989.
2,4,8,9, 11— Original ......... June 15,
16, 18-27. 1989.

The Director of the Federal Register
approved the incorporation by reference of
these documents in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207, for a copy
of this service information. You may review
copies at the Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., Room PL—401, Nassif
Building, Washington, DC; on the Internet at
http://dms.dot.gov; or at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at the NARA, call (202) 741—
6030, or go to http://www.archives.gov/
federal_register/code_of_federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on July 20,
2006.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E6-12099 Filed 7-28-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006-24694; Directorate
Identifier 2006—NM-018-AD; Amendment
39-14697; AD 2006-15-16]

RIN 2120-AA64

Airworthiness Directives; Raytheon
(Beech) Model 400 and 400A Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Raytheon (Beech) Model 400 and 400A
series airplanes. This AD requires,
among other actions, reviewing the
airplane logbook to determine whether

certain generator control unit (GCU)
installation kits are installed, and
replacing any incorrect GCU. This AD
results from reports of over-voltage
conditions of the direct current (DC)
starter generator. We are issuing this AD
to prevent such over-voltage conditions
due to the incompatibility between
certain GCUs, which could result in the
loss of normal electrical power, damage
to some electrical components, or blown
fuses during flight, and consequent
unrecoverable loss of some or all
essential equipment.

DATES: This AD becomes effective
September 5, 2006.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of September 5, 2006.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., Nassif Building, Room PL—401,
Washington, DC.

Contact Raytheon Aircraft Company,
Department 62, P.O. Box 85, Wichita,
Kansas 67201-0085, for service
information identified in this AD.

FOR FURTHER INFORMATION CONTACT:
Philip Petty, Aerospace Engineer,
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Electrical Systems and Avionics, ACE-
119W, FAA, Wichita Aircraft
Certification Office, 1801 Airport Road,
room 100, Mid-Continent Airport,
Wichita, Kansas 67209; telephone (316)
946—4139; fax (316) 946—4107.
SUPPLEMENTARY INFORMATION:

Examining the Docket

You may examine the airworthiness
directive (AD) docket on the Internet at
http://dms.dot.gov or in person at the
Docket Management Facility office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the street address stated in the
ADDRESSES section.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to certain Raytheon (Beech)
Model 400 and 400A series airplanes.
That NPRM was published in the
Federal Register on May 9, 2006 (71 FR
26877). That NPRM proposed to require,
among other actions, reviewing the
airplane logbook to determine whether
certain generator control unit (GCU)
installation kits are installed, and
replacing any incorrect GCU.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We received no
comments on the NPRM or on the
determination of the cost to the public.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD as proposed.

Costs of Compliance

There are about 43 airplanes of the
affected design in the worldwide fleet.

This AD will affect about 40 airplanes
of U.S. registry. The required inspection
will take about 1 work hour per
airplane, at an average labor rate of $80
per work hour. Based on these figures,
the estimated cost of the AD for U.S.
operators is $3,200, or $80 per airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,

TABLE 1.—APPLICABILITY

on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends §39.13
by adding the following new
airworthiness directive (AD):

2006-15-16 Raytheon Aircraft Company
(Formerly Beech): Amendment 39—
14697. Docket No. FAA—2006—-24694;
Directorate Identifier 2006-NM—-018-AD.

Effective Date

(a) This AD becomes effective September 5,
2006.

Affected ADs
(b) None.
Applicability
(c) This AD applies to the airplanes

identified in Table 1 of this AD, certificated
in any category.

Raytheon (Beech) model— Serials—

On which—

(1) 400 series airplanes

(2) 400A series airplanes

RJ-1 through RJ-65 inclusive

RK-1 through RK—-23 inclusive

Generator).

Kit part number (P/N) 128-3004—1 P or 128-3004-3 P has been in-
corporated (Lucas Aerospace/Goodrich Direct Current (DC) Starter

Kit P/N 128-3004-1 P or 128-3004-3 P has been incorporated
(Lucas Aerospace/Goodrich DC Starter Generator).

Unsafe Condition

(d) This AD results from reports of over-
voltage conditions of the DG starter generator.
We are issuing this AD to prevent over-
voltage conditions of the DC starter generator
due to the incompatibility between certain

generator control units (GCUs), which could
result in the loss of normal electrical power,
damage to some electrical components, or
blown fuses during flight, and consequent
unrecoverable loss of some or all essential
equipment.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.
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Service Bulletin

(f) The term “‘service bulletin,” as used in
this AD, means the Accomplishment
Instructions of Raytheon Service Bulletin SB
24-3713, dated November 2005.

Review of Logbook

(g) Within 200 flight hours or 6 months
after the effective date of this AD, whichever
occurs first, review the airplane logbook to
determine whether GCU installation kit, P/N
128-3001-1 P or 128-3001-3 P, is installed,
in accordance with the service bulletin.

Installation Kit Not Found Installed:
Replacement of Shinko GCUs

(h) If no GCU installation kit, P/N 128—
3001-1 P or 128-3001-3 P, is found installed
or if the kit P/N cannot be conclusively
determined during the review required by
paragraph (g) of this AD: Within 200 flight
hours or 6 months after the effective date of
this AD, whichever occurs first, replace the
Shinko GCUs with new Lucas Aerospace/
Goodrich GCUs (installation kit P/N 128—
3001-1 P or 128-3001-3 P), in accordance
with the service bulletin.

Installation Kit Found Installed: Inspections
of GCUs and Current Sense Transformers
and Replacement of Transformers as
Applicable

(i) If any GCU installation kit, P/N 128—
3001-1 P or 128-3001-3 P is found installed
during the review required by paragraph (g)
of this AD: Within 200 flight hours or 6
months after the effective date of this AD,
whichever occurs first, inspect to determine
the P/N of both GCUs, in accordance with the
service bulletin; and at the times specified in
Table 2 of this AD, do the applicable
action(s) in that table.

TABLE 2.—INSPECTION AND REPLACEMENT OF CURRENT SENSE TRANSFORMERS

If—

Then, within 200 flight hours or 6
months after the effective date of
this AD, whichever occurs first—

f—

Then—

(1) Both GCUs have
45AS88801-19 or —25.

P/N

(2) Either GCU does not have P/N
45AS88801-19 or —25.

Inspect to determine the P/N of
both current sense transformers
on the lower inboard quadrant
of the left-hand and right-hand
engine inlets, in accordance
with the service bulletin.

Replace the GCU with a new
GCU, P/N 45AS88801-19 or
—25, and inspect to determine
the P/N of both current sense
transformers on the lower in-
board quadrant of the left-hand
and right-hand engine inlets, in
accordance with the service

Both current sense transformers
have P/N 45AS88801-21.

Either current sense transformer
is not identified with P/N
45AS88801-21.

Both current sense transformers
have P/N 45AS88801-21.

Either current sense transformer
is not identified with P/N
45AS88801-21.

No further action is required by
this AD.

Within 200 flight hours or 6
months after the effective date
of this AD, whichever occurs
first, replace the current sense
transformer with a new trans-
former, P/N 45AS88801-21, in
accordance with the service
bulletin.

No further action is required by
this AD.

Within 200 flight hours or 6
months after the effective date
of this AD, whichever occurs
first, replace the current sense
transformer with a new trans-
former, P/N 45AS88801-21, in

bulletin.

accordance with the service
bulletin.

Alternative Methods of Compliance
(AMOCs)

(j)(1) The Manager, Wichita Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

(2) Before using any AMOC approved in
accordance with § 39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Material Incorporated by Reference

(k) You must use Raytheon Service
Bulletin SB 24-3713, dated November 2005,
to perform the actions that are required by
this AD, unless the AD specifies otherwise.
The Director of the Federal Register approved
the incorporation by reference of this
document in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Contact Raytheon Aircraft
Company, Department 62, P.O. Box 85,
Wichita, Kansas 67201-0085, for a copy of
this service information. You may review
copies at the Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., Room PL—401, Nassif
Building, Washington, DC; on the Internet at
http://dms.dot.gov; or at the National
Archives and Records Administration

(NARA). For information on the availability
of this material at the NARA, call (202) 741—
6030, or go to http://www.archives.gov/
federal_register/code_of federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on July 20,
2006.
Ali Bahrami,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. E6-12107 Filed 7—28—06; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-21691; Directorate
Identifier 2005-NE-13-AD; Amendment 39—
14701; AD 2006—-16-01]

RIN 2120-AA64

Airworthiness Directives; Hamilton
Sundstrand Model 14RF-19 Propellers

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is superseding an
existing airworthiness directive (AD) for
Hamilton Sundstrand model 14RF-19
propellers. That AD currently requires
replacing certain actuator yokes with
improved actuator yokes. This AD
requires the same actions. This AD
results from the discovery of a part
number (P/N) error in the applicability
paragraph of AD 2006-12-19. We are
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issuing this AD to prevent actuator yoke
arms breaking during flight, which
could cause high propeller vibration
and contribute to reduced
controllability of the airplane.

DATES: Effective August 30, 2006. The
Director of the Federal Register
previously approved the incorporation
by reference of certain publications
listed in the regulations as of July 18,
2006 (71 FR 34003; June 13, 2006).

We must receive any comments on
this AD by September 29, 2006.
ADDRESSES: Use one of the following
addresses to comment on this proposed
AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590—
0001.

e Fax: (202) 493-2251.

¢ Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

Contact Hamilton Sundstrand, A
United Technologies Company,
Publication Manager, Mail Stop 1A-3—
763, One Hamilton Road, Windsor
Locks, CT 06096; fax 1-860—-654-5107
for the service information identified in
this AD.

FOR FURTHER INFORMATION CONTACT:
Frank Walsh, Aerospace Engineer,
Boston Aircraft Certification Office,
FAA, Engine and Propeller Directorate,
12 New England Executive Park,
Burlington, MA 01803; telephone (781)
238-7158; fax (781) 238-7170.
SUPPLEMENTARY INFORMATION: On June 6,
2006, the FAA issued AD 2006-12-19,
Amendment 39-14645 (71 FR 34003,
June 13, 2006). That AD requires
replacing certain actuator yokes with
improved actuator yokes on Hamilton
Sundstrand model 14RF-19 propellers.
That AD resulted from certain propeller
system actuator yoke arms breaking
during flight. That condition, if not
corrected, could result in actuator yoke
arms breaking during flight, which
could cause high propeller vibration
and contribute to reduced
controllability of the airplane.

Actions Since AD 2006-12-19 Was
Issued

Since that AD was issued, we
discovered a P/N error in applicability

paragraph (c). Actuator assemblies P/N
790119-6 should be P/N 790199-6. AD
2006—-12-19 technically cannot be

complied with having an incorrect P/N.
This AD supersedure corrects that P/N.

Relevant Service Information

We have reviewed and approved the
technical contents of Hamilton
Sundstrand Service Bulletin 14RF-19—
61-113, Revision 1, dated September 2,
2003, that describes procedures for
installing a new propeller system
actuator yoke arm, P/N 810436-3.

FAA'’s Determination and Requirements
of This AD

The unsafe condition described
previously is likely to exist or develop
on other Hamilton Sundstrand model
14RF-19 propellers of the same type
design. We are issuing this AD to
prevent actuator yoke arms breaking
during flight, which could cause high
propeller vibration and contribute to
reduced controllability of the airplane.
This AD requires replacing the actuator
yoke arm, P/N 810436-2, on model
14RF-19 propellers with an improved
actuator yoke arm, P/N 810436-3. You
must use the service information
described previously to perform the
actions required by this AD.

FAA’s Determination of the Effective
Date

Since an unsafe condition exists that
requires the immediate adoption of this
AD, we have found that notice and
opportunity for public comment before
issuing this AD are impracticable, and
that good cause exists for making this
amendment effective in less than 30
days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to send us any
written relevant data, views, or
arguments regarding this AD. Send your
comments to an address listed under
ADDRESSES. Include “AD Docket No.
FAA-2005-21691; Directorate Identifier
2005-NE-13—-AD” in the subject line of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the rule that might suggest a
need to modify it.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the

search function of the DMS Web site,
anyone can find and read the comments
in any of our dockets, including the
name of the individual who sent the
comment (or signed the comment on
behalf of an association, business, labor
union, etc.). You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78) or you may visit
http://dms.dot.gov.

Examining the AD Docket

You may examine the docket that
contains the AD, any comments
received, and any final disposition in
person at the Docket Management
Facility Docket Office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The Docket
Office (telephone (800) 647-5227) is
located on the plaza level of the
Department of Transportation Nassif
Building at the street address stated in
ADDRESSES. Comments will be available
in the AD docket shortly after the DMS
receives them.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;
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2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Under the authority delegated to me

by the Administrator, the Federal
Aviation Administration amends part 39
of the Federal Aviation Regulations (14
CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Amendment 39-14645 (71 FR
34003, June 13, 2006), and by adding a
new airworthiness directive,
Amendment 39-14701, to read as
follows:

2006-16-01 Hamilton Sundstrand:
Amendment 39-14701. Docket No.
FAA-2005-21691; Directorate Identifier
2005-NE-13-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective August 15, 2006.

Affected ADs

(b) This AD supersedes AD 2006—12—-19.
Applicability

(c) This AD applies to Hamilton
Sundstrand Model 14RF-19 propellers with
propeller system actuator yoke arms, part
number (P/N) 810436-2, which might be
installed in actuator assemblies P/N 790199—
6. These propellers are installed on, but not
limited to, SAAB 340 airplanes.

Unsafe Condition

(d) This AD results from the discovery of
a part number (P/N) error in the applicability
paragraph of AD 2006—12—19. We are issuing
this AD to prevent actuator yoke arms
breaking during flight, which could cause
high propeller vibration and contribute to
reduced controllability of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within

60 days after the effective date of this AD,
unless the actions have already been done.

Install Improved Actuator Yoke Arms

(f) Using the Accomplishment Instructions
of Hamilton Sundstrand Service Bulletin
14RF-19-61-113, Revision 1, dated
September 2, 2003, replace all actuator yoke
arms, P/N 810436-2, with improved actuator
yoke arms, P/N 810436-3.

(g) Mark newly installed actuators using
the Accomplishment Instructions of
Hamilton Sundstrand Service Bulletin 14RF—
19-61-113, Revision 1, dated September 2,
2003.

(h) After the effective date of this AD, do
not install any actuator yoke arms, P/N
810436-2, into any propeller assembly.

Alternative Methods of Compliance

(i) The Manager, Boston Aircraft
Certification Office, has the authority to
approve alternative methods of compliance
for this AD if requested using the procedures
found in 14 CFR 39.19.

Related Information
(j) None.

Material Incorporated by Reference

(k) You must use Hamilton Sundstrand
Service Bulletin 14RF-19-61-113, Revision
1, dated September 2, 2003, to perform the
replacements and marking required by this
AD. The Director of the Federal Register
previously approved the incorporation by
reference of this service bulletin as of July 18,
2006 (71 FR 34003; June 13, 2006) in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Contact Hamilton Sundstrand, A
United Technologies Company, Publication
Manager, Mail Stop 1A-3-7Z63, One
Hamilton Road, Windsor Locks, CT 06096;
fax 1-860-654—-5107, for a copy of this
service information. You may review copies
at the FAA, New England Region, Office of
the Regional Counsel, 12 New England
Executive Park, Burlington, MA; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Burlington, Massachusetts, on
July 24, 2006.
Francis A. Favara,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. E6-12109 Filed 7-28-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 740, 772 and 774
[Docket No. 060714193-6193-01]
RIN 0694—-AD65

Revisions to the Export Administration
Regulations Based on the 2005 Missile
Technology Control Regime Plenary
Agreements

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.

SUMMARY: The Bureau of Industry and
Security (BIS) is amending the Export
Administration Regulations (EAR) to
reflect changes to the Missile
Technology Control Regime (MTCR)
Annex that were agreed to by MTCR
member countries at the September
2005 Plenary in Madrid, Spain. The
amendments set forth in this rule also
reflect a change to make one additional
missile technology (MT) controlled item
available for certain license exceptions.

DATES: Effective Date: This rule is
effective: July 31, 2006.

ADDRESSES: Although this is a final rule,
comments are welcome and should be
sent to publiccomments@bis.doc.gov,
fax (202) 482—3355, or to Regulatory
Policy Division, Bureau of Industry and
Security, Room H2705, U.S. Department
of Commerce, Washington, DC 20230.
Please refer to regulatory identification
number (RIN) 0694—AD65 in all
comments, and in the subject line of
email comments. Comments on the
collection of information should be sent
to David Rostker, Office of Management
and Budget (OMB), by e-mail to
David_Rostker@omb.eop.gov, or by fax
to (202) 395-7285.

FOR FURTHER INFORMATION CONTACT:
Michael E. Rithmire, Nuclear and
Missile Technology Controls Division,
Bureau of Industry and Security,
Telephone: (202) 482—-6105.

SUPPLEMENTARY INFORMATION:
Background

The Missile Technology Control
Regime (MTCR) is an export control
arrangement among 34 nations,
including the world’s most advanced
suppliers of ballistic missiles and
missile-related materials and
equipment. The regime establishes a
common export control policy based on
a list of controlled items (the Annex)
and on guidelines (the Guidelines) that
member countries follow to implement
national export controls. The goal of
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maintaining the Annex and the
Guidelines is to stem the flow of missile
systems capable of delivering weapons
of mass destruction to the global
marketplace.

While the MTCR was originally
created to prevent the spread of missiles
capable of carrying a nuclear warhead,
it was expanded in January 1993 to also
stem the flow of delivery systems for
chemical and biological weapons.
MTCR members voluntarily pledge to
adopt the regime’s export Guidelines
and to restrict the export of items
contained in the regime’s Annex. The
implementation of the regime’s
Guidelines is effectuated through the
national export control laws and
policies of the regime members.

Amendments to the Export
Administration Regulations

This rule revises the Export
Administration Regulations (EAR) to
reflect changes to the MTCR Annex
agreed to at the September 2005 Plenary
in Madrid, Spain. Specifically, in
§740.2 (Restrictions on all License
Exceptions), this rule amends paragraph
(a)(5) which includes a general
restriction on using license exceptions
for MT controlled items, by adding an
additional Export Control Classification
Number (ECCN) 2A001 as one of the
ECCNs for which certain license
exceptions are available. Paragraph
(a)(5) prohibits the use of license
exceptions for items controlled for MT
reasons, but exempts certain listed
ECCNs from this prohibition. This rule
makes the MT controlled commodities
of ECCN 2A001 available for license
exceptions TMP and RPL when those
commodities are being exported or
reexported as one-for-one replacement
for equipment previously legally
exported or reexported.

Because the scope of availability of
this exception to the general restriction
on MT controlled items is more broadly
defined for License Exceptions TMP and
RPL for ECCN 2A001 than for the other
ECCNs listed in the first sentence of
paragraph (a)(5), a new subparagraph (ii)
is added to paragraph (a)(5) to clarify
the scope of availability of License
Exception TMP and RPL for ECCN
2A001. This new subparagraph (ii)
creates an additional ECCN exception to
the general restriction on using license
exceptions for MT controlled items.
Specifically, this new subparagraph (ii)
states that MT controlled commodities
described in ECCN 2A001 may be
exported or reexported under
§ 740.9(a)(2)(ii) (License Exception
TMP) and § 740.10 (License Exception
RPL) as one-for-one replacement in
equipment previously legally exported

or reexported. In addition, to comply
with Federal Register drafting
requirements, this rule redesignates the
introductory text to paragraph (a)(5) as
new subpargraph (i).

Additionally, the MT control placed
on ball bearings controlled under ECCN
2A001 was added as a result of the 2004
Plenary in Seoul, South Korea (MTCR
Annex change, Category II: Item 3(A)(7))
and implemented in an amendment to
the EAR on March 10, 2005 (FR 70
11858).

Even though the U.S. Government had
consulted with its technical advisory
committees before making the proposal
to control certain ball bearings for MT
reasons under ECCN 2A001 at the Seoul
Plenary in 2004, those consultations did
not reveal that bearings meeting the
MTCR specification have a predominant
use in certain machine tools. Therefore,
given this additional information that
has come to light regarding the use of
these ball bearings in certain machine
tools, the U.S. Government is proposing
License Exception RPL to be available
only for replacing worn out bearings. In
addition, this was done because the
interagency community agreed that for
MT concerns, license review of the MT
controlled commodities described in
ECCN 2A001 was unnecessary when
those commodities are exported or
reexported as one-for-one replacements
in equipment previously approved by
the U.S. Government. It is anticipated
that the availability of this license
exception will result in a decrease in
license applications.

In § 772.1 (Definitions of Terms as
Used in the Export Administration
Regulations), this rule adds a new
definition to define the term
“repeatability” as used in the context of
MTCR controls on accelerometers. This
new definition will aid the public in
understanding the two new parameters
known as “scale factor repeatability”
and ‘“bias repeatability” that are added
to ECCN 7A101 with this rule. In
addition, this rule adds a new definition
to define the term “production
facilities”. This new definition will aid
the public in understanding the use of
this term in ECCNs 7B103 and 9B116.
Before the publication of this rule, the
term ‘““production facilities” was
included in ECCNs 7B103 and 9B116
and was enclosed with quotation marks,
which should have signified there was
a definition for this term in § 772.1.
However, due to an inadvertent
omission, the definition of “production
facilities” was not included in § 772.1.
This rule corrects that omission by
adding the definition of “production
facilities” to § 772.1.

In addition, the Commerce Control
List (CCL) (Supplement No. 1 to Part
774 of the EAR) is amended to reflect
changes to the MTCR Annex agreed to
at the September 2005 Plenary in
Madrid, Spain. Specifically the
following ECCNs are affected:

ECCNs 1C101, 7A102 and 7A103.b
and c are amended to remove the
quotation marks around the word
missile. “Missile” is defined in the EAR,
Part 772.1, as being capable of
delivering at least a 500 kilogram
payload to a range of at least 300
kilometers. However, items in 19.A. of
the MTCR Annex do not contain a
specific payload parameter for materials
and components used therein.
Therefore, the use of the word missile
in the description of the items contained
in these ECCNs no longer corresponds
to the definition of “‘missile” in Part
772.1.

ECCN 1C107 is amended by adding
the phrase “which can be machined to
any of the following products” to the
heading text (MTCR Annex Category II:
Item 6(C)(3)). This phrase is being added
to clarify that graphite shapes are still
controlled by this ECCN when they are
larger than the minimum dimensions
specified in the entry. Prior to
publication of this rule, ECCN 1C107
included specific minimum
measurements for graphite pieces
controlled by this ECCN, but it was
unclear to the public and to BIS
licensing officers whether certain
graphite pieces exceeding these
dimensions were controlled. By adding
the phrase “which can be machined to
any of the following products,” it will
be clear to the public and to licensing
officers that graphite pieces are still
controlled by this ECCN when they are
larger than the minimum dimensions
specified in the entry.

ECCN 1C107 is also amended by
deleting the word “recrystallized” from
1C107.a (MTCR Annex Category II: Item
6(C)(3)). This amendment is a
clarification to the CCL that deletes the
obsolete term ‘“‘recrystallized”, which is
a term that is no longer used by
industry. This rule also replaces the
word “‘particle” with the word “grain”
in paragraph (a) to correspond with
language in the MTCR Annex. Lastly,
this rule deletes the imperial
measurement of 288 K in paragraph (a)
in favor of only listing the control
parameter in terms of metric
measurements. This change is being
made because metric measurements are
more commonly used by industry.

ECCN 7A101 is amended by revising
the control parameter in this ECCN,
which is expected to result in a decrease
in license applications. Specifically this



Federal Register/Vol.

71, No. 146 /Monday, July 31, 2006/Rules and Regulations

43045

ECCN is amended by deleting the
current parameters of “threshold’”” and
“linearity error,” found in the heading,
in favor of two new parameters known
as ‘“‘scale factor repeatability’” and “bias
repeatability.”” For ease of use, these two
new parameters, along with a new
clarification note, are added to the
“items” paragraph in the List of Items
Controlled section instead of being
added to the heading (MTCR Annex
Change Category II: Item 9(A)(3)). These
two new parameters will result in a
more focused control on accelerometers
of concern for “missiles.”

A note that is added to ECCN 7A101
to explain that bias and scale factor are
determined by calculating the statistical
average of repeated measurements over
a one year period. This amendment is
made to bring this entry in line with
current industry practice for
characterizing accelerometers. This
focused control for accelerometers of
concern will also result in a decontrol
of accelerometers that are not usable for
“missiles”. The change to the control
parameters of this ECCN is expected to
result in a decrease in license
applications for approximately 29
different types of accelerometers.

The addition of one new MT
controlled ECCN 9A103 is not expected
to result in an increase in license
applications submitted to BIS, because
these commodities will be controlled by
the Department of State under the
International Traffic in Arms
Regulations (ITAR). ECCN 9A103 is
added to control liquid propellant tanks
specially designed for the propellants
controlled in ECCNs 1C011 or 1C111, or
other liquid propellants used in
“missiles.” (These commodities are
subject to the export licensing authority
of the U.S. Department of State,
Directorate of Defense Trade Controls.
See 22 CFR part 121) (MTCR Annex
Change Category II: Item 3(A)(8)). This
cross reference is being added to the
EAR to make the public aware that these
liquid propellant tanks are ITAR
controlled. These liquid propellant
tanks are being added to the EAR and
also to the ITAR to diminish
opportunities by countries involved in
missile proliferation activities from
acquiring these types of tanks for their
“missile” programs.

ECCN 9A120 is amended to clarify
that the control captures only those
unmanned aerial vehicles incorporating,
or designed or modified to incorporate,
aerosol dispensing systems/
mechanisms, to add specific Technical
Notes to describe what is meant by an
aerosol dispensing system/mechanism,
and to note that 9A120 does not control

model aircraft specially designed for
recreational or competition purposes.

ECCN 9B106 is amended by deleting
the imperial measurements of 223 K and
398 K in subparagraphs a.2.b. and b.2.b
in favor of only listing the control
parameters in terms of metric
measurements. This change is being
made because metric measurements are
more commonly used by industry.
(MTCR Annex Category II: Item
15(B)(4)) This rule change also adds a
new note 2 to ECCN 9B106 to clarify the
meaning of the term bare table in the
context of MTCR-controlled
environmental chambers. Before this
rule, there was some question by the
public regarding what constituted a bare
table. This additional note will clarify
that a bare table means ‘‘a flat table, or
surface, with no fixture or fittings.”
(MTCR Annex Category II: Item 15(B)
Technical Note)

Savings Clause

Shipments of items removed from
eligibility for a License Exception or
export or reexport without a license
(NLR) as a result of this regulatory
action that were on dock for loading, on
lighter, laden aboard an exporting or
reexporting carrier, or en route aboard a
carrier to a port of export or reexport, on
July 31, 2006, pursuant to actual orders
for export or reexport to a foreign
destination, may proceed to that
destination under the previous
eligibility for a License Exception or
export or reexport without a license
(NLR) so long as they are exported or
reexported before August 30, 2006. Any
such items not actually exported or
reexported before midnight, on August
30, 2006, require a license in accordance
with this rule.

Although the Export Administration
Act expired on August 20, 2001, the
President, through Executive Order
13222 of August 17, 2001, 3 CFR, 2001
Comp., p. 783 (2002), as extended by the
Notice of August 2, 2005, 70 FR 45273
(August 5, 2005), has continued the
Export Administration Regulations in
effect under the International
Emergency Economic Powers Act.

Rulemaking Requirements

1. This final rule has been determined
to be not significant for purposes of E.O.
12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor shall any person be
subject to a penalty for failure to comply
with a collection of information, subject
to the requirements of the Paperwork
Reduction Act, unless that collection of
information displays a currently valid
Office of Management and Budget

Control Number. This rule contains a
collection of information subject to the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.). This collection has
been approved by the Office of
Management and Budget under control
number 0694—0088, “Multi-Purpose
Application,” which carries a burden
hour estimate of 58 minutes for a
manual or electronic submission. BIS
anticipates a slight decrease in license
applications submitted as a result of this
rule.

3. This rule does not contain policies
with federalism implications as that
term is defined under E.O. 13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a military and
foreign affairs function of the United
States (5 U.S.C. 553(a)(1)). Further, no
other law requires that a notice of
proposed rulemaking and an
opportunity for public comment be
given for this final rule. Because a
notice of proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule under
the Administrative Procedure Act or by
any other law, the analytical
requirements of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) are
not applicable. Therefore, this
regulation is issued in final form.
Although there is no formal comment
period, public comments on this
regulation are welcome on a continuing
basis. Comments should be submitted to
Timothy Mooney, Office of Exporter
Services, Bureau of Industry and
Security, Department of Commerce, P.O.
Box 273, Washington, DC 20044.

List of Subjects
15 CFR Part 740

Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements.

15 CFR Part 772
Exports.
15 CFR Part 774

Exports, Reporting and recordkeeping
requirements.
m Accordingly, parts 740, 772 and 774
of the Export Administration
Regulations (15 CFR parts 730-799) are
amended as follows:

PART 740—[AMENDED]

m 1. The authority citation for 15 CFR
part 740 continues to read as follows:
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Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; Sec. 901-911, Pub. L.
106-387; E.O. 13026, 61 FR 58767, 3 CFR,
1996 Comp., p. 228; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
2, 2005, 70 FR 45273 (August 5, 2005).

m 2. Section 740.2 is amended by
redesignating the text of paragraph (a)(5)
as paragraph (a)(5)(i) and adding new
paragraph (a)(5)(ii) to read, as follows:

§740.2 Restrictions on all License
Exceptions.

(a) * *x %

(5) * *x %

(i1) MT controlled commodities
described in ECCN 2A001 may be
exported or reexported under
§740.9(a)(2)(ii) (License Exception
TMP) or § 740.10 (License Exception
RPL) as one-for-one replacement for
equipment previously legally exported
or reexported.

* * * * *

PART 772—[AMENDED]

m 3. The authority citation for 15 CFR
part 772 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
2, 2005, 70 FR 45273 (August 5, 2005).

m 4. Section 772.1 is amended by
adding, in alphabetical order, the
definitions of “repeatability”” and
“production facilities”, as set forth
below:

§772.1 Definitions of terms as used in the
Export Administration Regulations (EAR).
* * * * *

“Production Facilities”. (MTCR
Context only) (Cat 7 and 9)—Means
equipment and specially designed
software therefor integrated into
installations for development or for one
or more phases of production.

* * * * *

“Repeatability”. (MTCR Context only)
(Cat 7)—According to IEEE Standard
528-2001 as follows: “The closeness of
agreement among repeated
measurements of the same variable
under the same operating conditions
when changes in conditions or non-
operating periods occur between

measurements’’.
* * * * *

PART 774—[AMENDED]

m 5. The authority citation for 15 CFR
part 774 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 18 U.S.C. 2510 et seq.; 22 U.S.C.
287c, 22 U.S.C. 3201 et seq., 22 U.S.C. 6004;
30 U.S.C. 185(s), 185(u); 42 U.S.C. 2139a; 42

U.S.C. 6212; 43 U.S.C. 1354; 46 U.S.C. app.
466¢; 50 U.S.C. app. 5; Sec. 901-911, Pub. L.
106-387; Sec. 221, Pub. L. 107-56; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 2, 2005, 70
FR 45273 (August 5, 2005).

m 6. In Supplement No. 1 to part 774
(the Commerce Control List), Category
1—Materials, Chemicals,
“Microorganisms” & “Toxins”’, Export
Control Classification Number (ECCN)
1C101 is amended by revising the
Heading, to read as follows:

Supplement No. 1 to Part 774—The
Commerce Control List

* * * * *

1C101 Materials for Reduced
Observables Such as Radar Reflectivity,
Ultraviolet/Infrared Signatures and
Acoustic Signatures (i.e., Stealth
Technology), Other Than Those
Controlled by 1C001, for Applications
Usable in Missiles and Their
Subsystems

* * * * *

m 7. In Supplement No. 1 to part 774
(the Commerce Control List), Category
1—Materials, Chemicals,
“Microorganisms” & “Toxins”’, Export
Control Classification Number (ECCN)
1C107 is amended by revising the
Heading and the “items” paragraph in
the List of Items Controlled section, to
read as follows:

1C107 Graphite and Ceramic
Materials, Other Than Those Controlled
by 1C007, Which Can be Machined to
Any of the Following Products as
Follows (See List of Items Controlled)

* * * * *

List of Items Controlled

Unit: * * *

Related Controls: * * *

Related Definitions: * * *

Items:

a. Fine grain graphites with a bulk
density of 1.72 g/cm3 or greater,
measured at 15 °C, and having a grain
size of 100 micrometers or less, usable
for rocket nozzles and reentry vehicle
nose tips as follows:

a.1. Cylinders having a diameter of
120 mm or greater and a length of 50
mm or greater;

a.2. Tubes having an inner diameter of
65 mm or greater and a wall thickness
of 25 mm or greater and a length of 50
mm or greater;

a.3. Blocks having a size of 120 mm
x 120 mm x 50 mm or greater.

b. Pyrolytic or fibrous reinforced
graphites, usable for rocket nozzles and
reentry vehicle nose tips;

c. Ceramic composite materials
(dielectric constant is less than 6 at any

frequency from 100 MHz to 100 GHz),
for use in missile radomes; and

d. Bulk machinable silicon-carbide
reinforced unfired ceramic, usable for
nose tips.

m 8. In Supplement No. 1 to part 774
(the Commerce Control List), Category
7—Navigation and Avionics, Export
Control Classification Number (ECCN)
7A101 is amended by revising the
Heading and the “items’” paragraph of
the List of Items Controlled section, to
read as follows:

7A101 Linear Accelerometers, Other
Than Those Controlled by 7A001 (See
List of Items Controlled)

* * * * *

List of Items Controlled

Unit: * * *

Related Controls: * * *

Related Definitions: * * *

Items:

a. Designed for use in inertial
navigation systems or in guidance
systems of all types, usable in
“missiles” having all of the following
characteristics, and specially designed
components therefore:

1. ‘Scale factor’ “repeatability” less
(better) than 1250 ppm; and

2. ‘Bias’ “repeatability” less (better)
than 1250 micro g.

Note: The measurement of ‘bias’ and ‘scale
factor’ refers to one sigma standard deviation
with respect to a fixed calibration over a
period of one year.

m 9. In Supplement No. 1 to part 774
(the Commerce Control List), Category
7—Navigation and Avionics, Export
Control Classification Number (ECCN)
7A102 is amended by revising the
Heading, to read as follows:

7A102 All Types of Gyros, Other Than
Those Controlled by 7A002, Usable in
Missiles, With a Rated ‘‘Drift Rate”
“Stability” of Less Than 0.5° (1 Sigma
or rms) per Hour in a 1 g Environment
and Specially Designed Components
Therefor

* * * * *

m 10. In Supplement No. 1 to part 774
(the Commerce Control List), Category
7—Navigation and Avionics, Export
Control Classification Number (ECCN)
7A103 is amended by revising the
“items”” paragraph of the List of Items
Controlled section, to read as follows:

7A103 Instrumentation, Navigation
Equipment snd Systems, Other Than
Those Controlled by 7A003, and
Specially Designed Components
Therefor

* * * * *
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List of Items Controlled

Unit: * * *

Related Controls: * * *

Related Definitions: * * *

Items:

a. Inertial or other equipment using
accelerometers or gyros controlled by
7A001, 7A002, 7A101 or 7A102 and
systems incorporating such equipment;

Note: 7A103.a does not control equipment
containing accelerometers specially designed
and developed as MWD (Measurement While
Drilling) sensors for use in down-hole well
services operations.

b. Integrated flight instrument
systems, which include gyrostabilizers
or automatic pilots, designed or
modified for use in missiles.

c. Integrated Navigation Systems,
designed or modified for use in
“missiles”” and capable of providing a
navigational accuracy of 200m Circular
Error Probable (CEP) or less.

Technical Note: An ‘integrated
navigation system’ typically
incorporates the following components:

1. An inertial measurement device
(e.g., an attitude and heading reference
system, inertial reference unit, or
inertial navigation system);

2. One or more external sensors used
to update the position and/or velocity,
either periodically or continuously
throughout the flight (e.g., satellite
navigation receiver, radar altimeter,
and/or Doppler radar); and

3. Integration hardware and software.
m 11. In Supplement No. 1 to part 774
(the Commerce Control List), Category
9—Propulsion Systems, Space Vehicles
and Related Equipment, is amended by
adding Export Control Classification
Number (ECCN) 9A103 immediately
following ECCN 9A101, to read as
follows:

9A103 Liquid Propellant Tanks
Specially Designed for the Propellants
Controlled in ECCNs 1C011, 1C111 or
Other Liquid Propellants Used in
“Missiles.” (These Items Are Subject to
the Export Licensing Authority of the
U.S. Department of State, Directorate of
Defense Trade Controls. See 22 CFR
part 121.)

m 12. In Supplement No. 1 to part 774
(the Commerce Control List), Category
9—Propulsion Systems, Space Vehicles
and Related Equipment, Export Control
Classification Number (ECCN) 9A120 is
amended by revising the “items”
paragraph in the List of Items Controlled
section, to read as follows:

9A120 Complete Unmanned Aerial
Vehicles, Not Specified in 9A012,
Having All of the Following

* * * * *

List of Items Controlled

Unit: * * *

Related Controls: * * *

Related Definitions: * * *

Items:

a. Having any of the following:

a.1. An autonomous flight control and
navigation capability; or

a.2. Capability of controlled-flight out
of the direct vision range involving a
human operator; and

b. Having any of the following:

b.1. Incorporating an aerosol
dispensing system/mechanism with a
capacity greater than 20 liters; or

b.2. Designed or modified to
incorporate an aerosol dispensing
system/mechanism with a capacity of
greater than 20 liters.

Note: 9A120 does not control model
aircraft, specially designed for recreational or
competition purposes.

Technical Notes:

1. An aerosol consists of particulate or
liquids other than fuel components, by-
products or additives, as part of the
payload to be dispersed in the
atmosphere. Examples of aerosols
include pesticides for crop dusting and
dry chemicals for cloud seeding.

2. An aerosol dispensing system/
mechanism contains all above devices
(mechanical, electrical, hydraulic, etc.),
which are necessary for storage and
dispersion of an aerosol into the
atmosphere. This includes the
possibility of aerosol injection into the
combustion exhaust vapor and into the
propeller slip stream.

m 13. In Supplement No. 1 to part 774
(the Commerce Control List), Category
9—Propulsion Systems, Space Vehicles
and Related Equipment, Export Control
Classification Number (ECCN) 9B106 is
amended by revising the “items”
paragraph in the List of Items Controlled
section, to read as follows:

9B106 Environmental Chambers and
Anechoic Chambers, as Follows (See
List of Items Controlled)

* * * * *

List of Items Controlled

Unit: * * *

Related Controls: * * *

Related Definitions: * * *

Items:

a. Environmental chambers capable of
simulating all of the following flight
conditions:

a.1. Vibration environments equal to
or greater than 10 g rms, measured ‘bare
table’, between 20 Hz and 2,000 Hz
imparting forces equal to or greater than
5 kN; and

a.2. Any of the following:

a.2.a. Altitude equal to or greater than
15,000 m; or

a.2.b. Temperature range of at least
—50 °C to +125 °C;

Technical Notes:

1. Item 9B106.a.2.a describes systems
that are capable of generating a vibration
environment with a single wave (e.g., a
sine wave) and systems capable of
generating a broad band random
vibration (i.e., power spectrum).

2. The term ‘bare table’ means a flat
table, or surface, with no fixture or
fittings.

b. Environmental chambers capable of
simulating all of the following flight
conditions:

b.1. Acoustic environments at an
overall sound pressure level of 140 dB
or greater (referenced to 2 x 10 =5 N/m?)
or with a total rated acoustic power
output of 4kW or greater; and

b.2. Any of the following:

b.2.a. Altitude equal to or greater than
15,000 m; or

b.2.b. Temperature range of at least
—50 °C to +125 °C.

Dated: July 27, 2006.
Matthew S. Borman,

Deputy Assistant Secretary, for Export
Administration.

[FR Doc. E6-12072 Filed 7-28-06; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 774

The Commerce Control List

CFR Correction

In Title 15 of the Code of Federal
Regulations, Parts 300 to 799, revised as
of January 1, 2006, on page 772,
Supplement I to Part 774 is corrected by
reinstating Export Control Classification
Number 7A101 to Category 7 to read as
follows:

PART 774—THE COMMERCE
CONTROL LIST

* * * * *

Category 7—Navigation and Avionics

* * * * *

7A101 ACCELEROMETERS, OTHER THAN
THOSE CONTROLLED BY 7A001, WITH A
THRESHOLD OF 0.05 G OR LESS, OR A
LINEARITY ERROR WITHIN 0.25% OF
FULL SCALE OUTPUT, OR BOTH, WHICH
ARE DESIGNED FOR USE IN INERTIAL
NAVIGATION SYSTEMS OR IN GUIDANCE
SYSTEMS OF ALL TYPES AND
SPECIALLY DESIGNED COMPONENTS
THEREFOR.
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License Requirements
Reason for Control: MT, AT

Control(s) Country Chart

MT applies to entire entry MT Column 1
AT applies to entire entry AT Column 1

License Exceptions

LVS: N/A

GBS: N/A

CIV:N/A

List of Items Controlled

Unit: $ value

Related Controls: This entry does not
control accelerometers which are
specially designed and developed as
MWD (Measurement While Drilling)
sensors for use in downhole well
service operations.

Related Definitions: N/A

Items: The list of items is included in
the entry heading.

[FR Doc. 06-55524 Filed 7-28-06; 8:45 am]|
BILLING CODE 1505-01-D

FEDERAL TRADE COMMISSION
16 CFR Part 310

RIN 3084-0098

Telemarketing Sales Rule Fees

AGENCY: Federal Trade Commission.
ACTION: Final rule.

SUMMARY: The Federal Trade
Commission (the “Commission” or
“FTC”) is issuing this Final Rule to
amend section 310.8 (“the Final
Amended Fee Rule”) of the FTC’s
Telemarketing Sales Rule (“TSR”’) by
revising the fees charged to entities
accessing the National Do Not Call
Registry (“‘the Registry”’).

DATES: Effective Date: Revised section
310.8 will become effective September
1, 2006.

ADDRESSES: Requests for copies of this
Final Fee Rule should be sent to: Public
Reference Branch, Federal Trade
Commission, Room 130, 600
Pennsylvania Avenue, NW.,
Washington, DC 20580. The complete
public record of this proceeding is also
available at that address. Copies of this
Final Fee Rule are also available on the
Internet at: http://www.ftc.gov/bcp/
rulemaking/tsr/tsrrulemaking/
index.htm.

FOR FURTHER INFORMATION CONTACT: John
A. Krebs, (202) 326—3747, Division of
Planning & Information, Bureau of
Consumer Protection, Federal Trade
Commission, 600 Pennsylvania Avenue,
NW., Washington, DC 20580.

SUPPLEMENTARY INFORMATION: The
amended rule increases the annual fee
for access to the Registry for each area
code of data to $62 per area code, or $31
per area code of data during the second
six months of an entity’s annual
subscription period. The maximum
amount that would be charged to any
single entity for accessing 280 area
codes of data or more is increased to
$17,050. In addition, the amended rule
retains the provisions regarding free
access by “‘exempt” organizations, as
well as free access to the first five area
codes of data by all entities.

Statement of Basis And Purpose

I. Background

On December 18, 2002, the
Commission issued final amendments to
the Telemarketing Sales Rule, which,
inter alia, established the National Do
Not Call Registry, permitting consumers
to register, via either a toll-free
telephone number or the Internet, their
preference not to receive certain
telemarketing calls (“Amended TSR”).2
Under the Amended TSR, most
telemarketers are required to refrain
from calling consumers who have
placed their numbers on the Registry.2
Telemarketers must periodically access
the Registry to remove from their
telemarketing lists the telephone
numbers of those consumers who have
registered.?

Shortly after issuance of the Amended
TSR, Congress passed The Do-Not-Call
Implementation Act (“‘the
Implementation Act”).# The
Implementation Act gave the
Commission the specific authority to
“promulgate regulations establishing
fees sufficient to implement and enforce
the provisions relating to the ‘do-not-
call’ registry of the [TSR]. * * * No
amounts shall be collected as fees
pursuant to this section for such fiscal
years except to the extent provided in
advance in appropriations Acts. Such
amounts shall be available * * * to
offset the costs of activities and services
related to the implementation and
enforcement of the [TSR], and other
activities resulting from such
implementation and enforcement.”s

On July 29, 2003, pursuant to the
Implementation Act, Telemarketing
Fraud and Abuse Prevention Act (‘“the
Telemarketing Act”),® and the

168 FR 4580 (Jan. 29, 2003).

216 CFR 310.4(b)(1)(iii)(B).

316 CFR 310.4(b)(3)(iv). The Amended TSR
requires telemarketers to access the Registry at least
once every 31 days, effective January 1, 2005. See
69 FR 16368 (Mar. 29, 2004).

4Pub. L. 108-10, 117 Stat. 557 (2003).

51d.

615 U.S.C. 6101-08.

Consolidated Appropriations
Resolution, 2003,7 the Commission
issued a Final Rule further amending
the TSR to impose fees on entities
accessing the National Do Not Call
Registry (““‘the Original Fee Rule”’).8
Those fees were based on the FTC’s best
estimate of the number of entities that
would be required to pay for access to
the Registry, and the need to raise $18.1
million in Fiscal Year 2003 to cover the
costs associated with the
implementation and enforcement of the
“do-not-call” provisions of the
Amended TSR. The Commission
determined that the fee structure would
be based on the number of different area
codes of data that an entity wished to
access annually. The Original Fee Rule
established an annual fee of $25 for each
area code of data requested from the
Registry, with the first five area codes of
data provided at no cost.® The
maximum annual fee was capped at
$7,375 for entities accessing 300 area
codes of data or more.1°

On July 30, 2004, pursuant to the
Implementation Act, the Telemarketing
Act, and the Consolidated
Appropriations Act, 2004,11 the
Commission issued a revised Final Rule
further amending the TSR and
increasing fees on entities accessing the
National Do Not Call Registry (‘“the 2004
Fee Rule”).12 Those fees were based on
the FTC’s experience through June 1,
2004, its best estimate of the number of
entities that would be required to pay
for access to the Registry, and the need
to raise $18 million in Fiscal Year 2004
to cover the costs associated with the
implementation and enforcement of the
“do-not-call” provisions of the
Amended TSR. The Commission
determined that the fee structure would
continue to be based on the number of
different area codes of data that an
entity wished to access annually. The

7Pub. L. 108-7, 117 Stat. 11 (2003).

868 FR 45134 (July 31, 2003).

90Once an entity requested access to area codes of
data in the Registry, it could access those area codes
as often as it deemed appropriate for one year
(defined as its “‘annual period”). If, during the
course of its annual period, an entity needed to
access data from more area codes than those
initially selected, it would be required to pay for
access to those additional area codes. For purposes
of these additional payments, the annual period
was divided into two semi-annual periods of six-
months each. Obtaining additional data from the
Registry during the first semi-annual, six month
period required a payment of $25 for each new area
code. During the second semi-annual, six-month
period, the charge for obtaining data from each new
area code requested during that six-month period
was $15. These payments would provide the entity
access to those additional area codes of data for the
remainder of its annual period.

1068 FR at 45141.

11Pub. L. 108-199, 118 Stat. 3 (2004).

1269 FR 45580 (July 30, 2004).
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2004 Fee Rule established an annual fee
of $40 for each area code of data
requested from the Registry, with the
first five area codes of data provided at
no cost.1® The maximum annual fee was
capped at $11,000 for entities accessing
280 area codes of data or more.14

On July 27, 2005, pursuant to the
Implementation Act, the Telemarketing
Act, and the Consolidated
Appropriations Act, 2005,5 the
Commission issued a revised Final Rule
further amending the TSR and
increasing fees on entities accessing the
National Do Not Call Registry (“the 2005
Fee Rule”).16 These fees were based on
the FTC’s experience through June 1,
2005, its best estimate of the number of
entities that would be required to pay
for access to the Registry, and the need
to raise $21.9 million in Fiscal Year
2005 to cover the costs associated with
the implementation and enforcement of
the ““do-not-call” provisions of the
Amended TSR. The Commission again
determined that the fee structure would
be based on the number of different area
codes of data that an entity wished to
access annually. The 2005 Fee Rule
established an annual fee of $56 for each
area code of data requested from the
Registry, with the first five area codes of
data provided at no cost.1” The
maximum annual fee was capped at
$15,400 for entities accessing 280 area
codes of data or more.18

In the Science, State, Justice,
Commerce, and Related Agencies
Appropriations Act, 2006 (“the 2006
Appropriations Act”),1 Congress
directed the FTC to collect offsetting
fees in the amount of $23 million in
Fiscal Year 2006 to implement and
enforce the Amended TSR.2° Pursuant
to the 2006 Appropriations Act and the
Implementation Act, as well as the
Telemarketing Act, the FTC issued a
Notice of Proposed Rulemaking to
amend the fees charged to entities
accessing the Registry (‘‘the 2006 Fee
Rule NPR”).21

In the 2006 Fee Rule NPR, the
Commission proposed revising the fees

13 ]d. at 45584. The 2004 Fee Rule had the same
fee structure as the Original Fee Rule. However, fees
were increased from $25 to $40 per area code for
the annual period and from $15 to $20 per area
code for the second six-month period.

141d.

15Pub. L. 108—447, 118 Stat. 2809 (2004).

1670 FR 43273 (July 27, 2005).

17]d. at 43275. The 2005 Fee Rule had the same
fee structure as the 2004 Fee Rule, except that the
fees were increased from $40 to $56 per area code
for the annual period and from $20 to $28 per area
code for the second six-month period.

18]d.

19Pub. L. 109-108, 119 Stat. 2290 (2005).

20 Id. at 2330.

2171 FR 25512 (May 1, 2006).

for access to the Registry in order to
raise $23 million to offset costs the FTC
expects to incur in this Fiscal Year for
purposes related to implementing and
enforcing the “do-not-call”” provisions
of the Amended TSR. Based on the
number of entities that had accessed the
Registry through the end of February
2006, the Commission proposed
revising the fees to $62 annually and
$31 during the second six months of an
entity’s annual subscription period for
each area code of data requested from
the Registry, with the first five area
codes of data provided at no cost. As a
consequence of the increase in the per-
area-code charge, the maximum annual
fee would increase to $17,050 for
entities accessing 280 area codes of data
or more.22

In the 2006 Fee Rule NPR, the
Commission sought comment on the
following issues relating to the proposed
amendment:

(1) Whether entities accessing the
Registry should continue to obtain the
first five area codes of data for free;23

(2) Whether “exempt” organizations
should continue to be provided with
free access to the Registry;24

(3) The number and type of small
businesses that may be subject to the
revised fees;2% and

(4) Whether there are any significant
alternatives that would further
minimize the impact of the rule on
small entities, consistent with the
objectives of the Telemarketing Act, the
2006 Appropriations Act, the
Implementation Act, and the Regulatory
Flexibility Act.26

In response to the 2006 Fee Rule NPR,
the Commission received twelve
comments.2” The amended rule,

22]d. at 25514.

23 [d. at 25514-5.

24]d. at 25515. The 2006 Fee Rule NPR, the 2005
Fee Rule, the 2004 Fee Rule, and the Original Fee
Rule stated that “there shall be no charge to any
person engaging in or causing others to engage in
outbound telephone calls to consumers and who is
accessing the National Do Not Call Registry without
being required to under this Rule, 47 CFR 64.1200,
or any other federal law.”” 16 CFR 310.8(c). Such
“exempt” organizations include entities that engage
in outbound telephone calls to consumers to induce
charitable contributions, for political fund raising,
or to conduct surveys. They also include entities
engaged solely in calls to persons with whom they
have an established business relationship or from
whom they have obtained express written
agreement to call, pursuant to 16 CFR
310.4(b)(1)(iii)(B)(i) or (ii), and who do not access
the National Registry for any other purpose. See 71
FR at 25514; 70 FR at 43275; 69 FR at 45585-6; and
68 FR at 45144.

2571 FR at 25515.

26 Id.

27 A list of the commenters in this proceeding,
and the acronyms used to identify each, is attached
hereto as an appendix. Comments submitted in
response to the 2006 Fee Rule NPR will be cited in
this Notice as “[Acronym of Commenter] at [page
number].”

comments, and the basis for the
Commission’s decision on the various
recommendations are analyzed in detail
below.

II. The Amended Rule

Based on the 2006 Appropriations
Act, the Implementation Act, and the
Telemarketing Act, as well as its review
of the record in this proceeding, and on
its law enforcement experience in this
area, the Commission has decided to
modify the fees required under the TSR
Fee Rule. Under the amended rule
provisions adopted herein, the annual
fee for accessing the Registry will
increase from $56 per area code to $62
per area code, and from a maximum of
$15,400 to $17,050 for access to 280 area
codes of data or more. The fee for
accessing area codes during the second
six months of an entity’s annual
subscription period also will increase,
from $28 to $31. Further, the
Commission has decided to continue to
provide all organizations with free
access to the first five area codes of data,
and has decided to continue to provide
“exempt’’ organizations with free access
to the Registry, as well.

II1. Discussion of Comments

The Commission received twelve
comments in response to the 2006 Fee
Rule NPR. Of the twelve comments
received, one comment was from a
consumer who wanted to be added to
the Registry.28 Two comments were
from consumers who supported the
increase in fees.29 The remaining nine
comments were submitted by a mix of
business and industry commenters, all
of whom were opposed to the increase
in fees, but who were divided on
whether the Commission should
eliminate the number of free area codes
provided. In addressing the specific
issues posed by the Commission, the
commenters submitted only limited data
or information that differed from that
submitted in connection with earlier fee
rulemakings. Instead, the comments
primarily relied on information
provided by the FTC as part of its 2006
Fee Rule NPR, and/or in previous
rulemaking proceedings. Similarly, the
primary arguments submitted in
response to the 2006 Fee Rule NPR’s
proposal to raise fees have also been
considered previously by the
Commission.

While most of the comments
submitted represented views previously
considered, some of the comments
raised new points. For example, one
commenter stated that the prohibition

28 See J] at 1.
29See BAS at 1, and S at 1.
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against entities cooperating and sharing
the expense of subscribing to the
Registry creates a burden for small
businesses.30 Still other commenters
raised issues beyond the scope of this
Notice, such as the impact of the “do-
not-call” provisions of the Amended
TSR on local economies, and criticism
of the technical operation of the
Registry.31

The major themes that emerged from
the record are summarized below.

A. Five Free Area Codes of Data

In the 2006 Fee Rule NPR, the
Commission proposed, at least for the
next annual period, to continue
allowing all entities accessing the
Registry to obtain the first five area
codes of data for free.32 The
Commission proposed to continue
allowing such free access in the Original
Fee Rule, the 2004 Fee Rule, and the
2005 Fee Rule, “to limit the burden
placed on small businesses that only
require access to a small portion of the
national registry.” 33 The Commission
noted, as it has in the past, that such a
fee structure was consistent with the
mandate of the Regulatory Flexibility
Act,3* which requires that to the extent,
if any, a rule is expected to have a
significant economic impact on a
substantial number of small entities,
agencies should consider regulatory
alternatives to minimize such impact.
As stated in the prior fee rules, “‘the
Commission continues to believe that
providing access to five area codes of
data for free is an appropriate
compromise between the goals of
equitably and adequately funding the

30See AN at 1. The Commission addressed the
issue of entities sharing the cost of accessing the
Registry in the Original Fee Rule. 68 FR at 45136—
7. The Commission agreed with the FCC that
allowing entities to share the information obtained
from the Registry would threaten the financial
support for maintaining the database. Id. at 45136.
Moreover, as noted below, the Commission believes
that providing all entities with access to five free
area codes of data limits the burden placed on small
businesses.

31See SW at 1, DMA at 6. According to one
commenter, telemarketers reported to the city of
Branson, Missouri that because of the no-call lists
fewer room nights and show tickets were purchased
in 2005 than in 2002. SW at 1. On the technical
front, another commenter stated that the
Commission should remove telephone numbers
from the Registry as soon as they are dropped or
abandoned. DMA at 6. The commenter argued that
when a telephone number is dropped or
abandoned, it should be removed from the Registry
promptly so that the new subscriber may receive
telemarketing calls. Id. According to the
commenter, this is the time when new subscribers
are most interested in receiving calls regarding, for
example, home alarm systems, home insurance,
lawn care, and newspaper delivery. Id.

3271 FR at 25514.

33 See 68 FR at 45140; 69 FR at 45582; and 70 FR
at 43275.

345 U.S.C. 601.

national registry, on one hand, and
providing appropriate relief for small
businesses, on the other.”” 35 In addition,
requiring over 57,800 entities to pay a
small fee for access to five or fewer area
codes of data from the Registry would
place a significant burden on the
Registry, requiring the expenditure of
even more resources to handle properly
that additional traffic.36

The Commission received four
comments that addressed the issue of
five free area codes of data. Three of the
commenters agreed that defining a small
business as one that accesses five area
codes or less of data excludes certain
small businesses that either operate in a
large metropolitan area or whose
business is not limited to a small
geographic market area.37 As one
commenter put it:

[SImall businesses * * * often have the
need to call a limited number of consumers
who reside in a variety of states and/or area
codes beyond their primary five area code
calling region * * * It is common for these
small businesses to find themselves forced to
pay for access to a number of additional area
codes in order to research a single phone
number in each area code. At the same time,
a large company who relies heavily on
telemarketing, and makes thousands of calls
to consumers but limits these calls to within
the five-code area, does not have to pay a
fee.38

Another commenter pointed out that a
large, publicly traded home product
retailer in Colorado may access “the
entire state of Colorado in preparation
for a telemarketing campaign at no
charge, while a truly small business
operating in New York City may incur
charges to access the fourteen area codes
that comprise the State of New York,
and this does not include the vicinal
area codes of neighboring New Jersey
and Connecticut.” 39

The commenters, however, differed
on how to solve the problem. Two of the
commenters supported continuing to
allow all entities access to five area
codes of data at no cost.4¢ DMA noted
that the fact that small businesses are
able to access up to five area codes of
data at no cost encourages their
compliance.*? NADA stated that
removing the five area code exemption
would disproportionally impact small
businesses.#2 The third commenter
supported providing small businesses

35 See 68 FR at 45141; 69 FR at 45584; and 70 FR
at 43275-6.

36 From May 2005 to June 2006, over 57,800
entities accessed five or fewer area codes of data.

37NAR at 1-2, ATA at 6-7, and DMA at 5.

38 NAR at 1-2.

39ATA at 7.

40 See DMA at 5, NADA at 1.

41DMA at 5.

42NADA at 1.

with free access to the entire Registry.43
The commenter cited information from
the Small Business Administration’s
Office of Advocacy, which claimed that
“very small firms with fewer than 20
employees spend 60 percent more per
employee than larger firms to comply
with federal regulations.” 44

The fourth commenter proposed that
the Commission impose a modest $200
flat fee on all entities that subscribe to
five or fewer area codes of data in lieu
of increasing the fees on all entities that
access the Registry.#5 The commenter
argued that allowing entities to obtain
the first five area codes of data from the
Registry for free is inequitable, as it
unfairly benefits those who place the
greatest burden on the Registry.46 The
commenter noted that while the number
of entities that have accessed the
Registry over the past two years has
increased, the number of entities
required to pay for access has
decreased.4” According to the
commenter, “[t]his structure permits
entities subscribing to five area codes to
save $80 versus the $280 fee they would
incur if they paid $56 per area code,
thereby minimizing the effect of the
regulation per the Regulatory Flexibility
Act’s mandate.” 48 Assuming that the
same number of entities would access
five or fewer area codes of data at no
cost in Fiscal Year 2006, the commenter
contends that by charging these entities
a $200 flat fee, this alternative fee
proposal will generate $11,660,000 in
revenue from these entities alone.*9

After considering all of the comments
submitted in this proceeding, the
Commission has determined to retain
the provision allowing entities to access
up to five area codes of data at no cost.
Although the Commission continues to
recognize that only a small percentage
of the total number of entities accessing
the Registry pay for that access, these
figures also illustrate the large number
of businesses—many of them likely

43 NAR at 2. NAR also opposes any reduction of
the number of area codes provided at no cost.

44 NAR at 2. See also SW at 1 (arguing that the
fee increase penalizes small businesses). As stated
in the 2006 Fee Rule NPR, this alternative would
require entities seeking an exemption from the fees
to submit information, such as their annual
revenues, to demonstrate that they meet the
statutory threshold to be classified a small business
and exempt from the fees. 71 FR at 25516.

45 ATA at 5. The commenter also recommended
that all entities pay $200 for the first five area codes
of data that they access.

461d. at 3.

471d.

48]d. at 5 (emphasis in original).

49]d. at 6. The commenter further points out that
by charging entities that access more than five area
codes $200 for the first five area codes of data they
access, the Commission can raise an additional
$1,300,000.
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small businesses—that likely would be
adversely affected by a change in the
number of area codes of data provided
at no cost. In fact, over 57,800 entities
have accessed five or fewer area codes
of data from the Registry. It is true that
a large seller that operates solely within
five area codes may access the Registry
at no cost in preparation for a large
telemarketing campaign.5° However, the
Commission continues to believe, as
observed in prior fee rules, that most
entities accessing five or fewer area
codes of data—realtors, car dealers,
community-based newspapers, and
other small businesses—are precisely
the types of businesses that the
Regulatory Flexibility Act requires the
FTC to consider when adopting
regulations.51 Moreover, the
Commission again finds significant the
information submitted by commenters
discussing the disproportionate impact
compliance with the “do-not-call”
regulations may have on small
businesses. In order to lessen that
impact, the Commission believes that
retaining the five free area code
provision at least for the next annual
period is appropriate.

The Commission does not believe that
the alternatives suggested would be as
effective in minimizing the impact of
the ““do-not-call” regulations on small
businesses, and that these proposed
alternatives may create undue burdens
that the current system does not impose.
For example, the suggestion to eliminate
the number of area codes of data
provided at no cost would result in tens
of thousands of entities—that are likely
small businesses—having to pay to
access the Registry. While, to some,
such a fee might seem modest, it
nonetheless would represent an increase
in costs to more than 57,800 entities,
most of whom already may be
disproportionately impacted by other
costs of complying with the “do-not-
call” regulations. In contrast, the
suggestion to charge a flat fee of $200 on
all entities that subscribe to five or
fewer area codes of data actually would
result in tens of thousands of entities
that access less than four area codes of
data paying proportionally more per
area code for access than other
entities.52 Alternatively, the suggestion
to base the fees on the actual size of the

50See ATA at 7.

51 The comments submitted in response to the
2006 Fee Rule NPR do not offer any information or
data to contradict this assertion. In fact, two of the
commenters that represent these very entities
support the provision allowing entities to access up
to five area codes of data at no cost. See NAR at
1, and NADA at 1.

52 The commenters offered no other alternative
fee structures.

entity requesting access would, as noted
in prior rulemakings, require all entities
to submit sensitive data concerning
annual income, number of employees,
or other similar factors. It also would
require the FTC to develop an entirely
new system to gather that information,
maintain it in a proper manner, and
investigate those claims to ensure
proper compliance. As the Commission
has previously stated, such a system
“would present greater administrative,
technical, and legal costs and
complexities than the Commission’s
current exemptive proposal, which does
not require any proof or verification of
that status.” 53 As a result, the
Commission continues to believe that
the most appropriate and effective
method to minimize the impact of the
Rule on small businesses is to provide
access to a certain number of area codes
of data at no cost.

The comments also do not provide
any new information to support a
change in the number of area codes
provided at no cost. Thus, the
Commission does not believe that any
change in the current level of five free
area codes is necessary or appropriate.
The Commission continues to recognize
that reducing the number of free area
codes would result in slightly lower fees
charged to the entities that must pay for
access. At the same time, however, as
noted previously, such a change also
would likely result in increased costs to
thousands of small businesses. On the
other hand, the Commission is not
persuaded that it should increase the
number of area codes provided at no
cost, although it continues to recognize
that some small businesses located in
large metropolitan areas or those whose
businesses are not limited to small
geographic areas may need to make calls
to more than five area codes. Obviously,
increasing the number of area codes
provided at no cost would decrease the
pool of paying entities, and further
increase the fees these entities must pay.
As a result, the Commission continues
to believe that allowing all entities to
gain access to the first five area codes of
data from the Registry at no cost is
appropriate.

B. Exempt Entity Access

In the 2006 Fee Rule NPR, the
Commission also proposed to continue
allowing “exempt” organizations to
obtain free access to the Registry.5¢ The
Commission stated its belief that any
exempt entity, voluntarily accessing the
Registry to avoid calling consumers who

53 See 70 FR 43277, 69 FR at 45583. See also 68
FR at 16243 n.53.
5471 FR at 25515.

do not wish to receive telemarketing
calls, should not be charged for such
access.55 Charging such entities access
fees, when they are under no legal
obligation to comply with the “do-not-
call” requirements of the Amended
TSR, may make them less likely to
obtain access to the Registry in the
future, resulting in an increase in
unwanted calls to consumers.56

No comments directly addressed this
issue.57 Accordingly, the Commission
continues to believe that if it charged
exempt entities for access to the
Registry, many, if not most, of those
entities would no longer seek access. As
a result, as noted in prior fee rules,
registered consumers would receive an
increase in the number of unwanted
telephone calls. Exempt entities are, by
definition, under no legal obligation to
access the Registry. Many are outside
the jurisdiction of the FTC. They are
voluntarily accessing the Registry in
order to avoid calling consumers whose
telephone numbers are registered. They
should be encouraged to continue doing
so, rather than be charged a fee for their
efforts. The Commission will, therefore,
continue to allow such exempt entities
to access the Registry at no cost, after
they have completed the required
certification.

C. Imposition of the Fees and Use of the
Funds

While the business and industry
member commenters disagreed on
whether access to five area codes of data
should continue to be provided at no
cost, they were unanimous in their
opposition to the increase in fees for
access to the National Do Not Call
Registry.>8

Generally, these commenters argued
that it would be unfair to continue
raising fees given the fee increases over
the last few years.?9 One commenter
noted that:

The Commission initially indicated its
belief that it would cost a few thousand
dollars per telemarketer to obtain access to
the national registry. By the time the
Commission made the registry available, the
cost for access had already increased to

55]d.

56 Id.

57 As part of its alternative fee proposal
referenced above, ATA stated that it “acknowledges
the Commission’s reluctance to impose access
charges on exempt entities. Without commenting on
the substance of this policy, ATA’s proposal
similarly avoids charging these entities for access to
the [Registry]. However, future circumstances may
dictate that these entities be charged at some point
in time.” ATA at5n. 17.

58 As noted above, two consumers supported the
increase in fees. See BAS at 1, and S at 1.

59See TT at 1, NN at 1, AN at 1, ATA at 4-5,
DMA at 2, and NAR at 1.
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$7,250. Less than a year later, the
Commission increased fees 68% to $11,000.
The following year, the Commission
increased fees by 40% to $15,400. Now yet
again, the Commission proposes an 11%
increase to $17,050.60

The commenter noted that “[o]ther than
reflecting the increase in the annual
congressional authorization from $21.9
million to $23 million, the Commission
provides no justification for any
increase in these fees.” 61

In the 2006 Fee Rule NPR, the
Commission analyzed information
available at that time, and issued a
proposal that reflected both the amount
that needed to be raised,®2 along with
the number of area codes that were
projected to be purchased. As a result,
the fees that were proposed in the 2006
Fee Rule NPR represented an increase
over the fees adopted in the 2005 Fee
Rule. The increase in the amount of
funding required to cover the cost to
implement and enforce the Registry,
while a component of the fee increase,
is not the only component. As in prior
fee rule proceedings, another factor that
influenced the increase proposed in the
2006 Fee Rule NPR was the number of
area codes of data that were purchased
the prior year by entities accessing the
Registry. The fees that the Commission
proposed in the 2006 Fee Rule NPR
reflect both the amount of funds
necessary to implement and enforce the
Registry, as well as the number of area
codes that the Commission assumes will
be purchased by entities accessing the
Registry, based on the Commission’s
current experience.

In addition, two commenters further
argued that there is no justification for
the fee increase given the costs and
economies of scale associated with
operating the Registry.63 Another
commenter was concerned ‘“‘that fees are
being used for telemarketing
enforcement based on fraud or other
violations of the TSR, where there may
also be incidental violation of the
registry.” 64 The commenter further
contended that “[s]uch enforcement
actions should not be funded by registry
fees when they otherwise would have
been funded from other enforcement
budgets prior to the existence of the

60 See DMA at 2. See also AN at 1. Another
commenter argued that the fees are already high
enough given that areas are growing and adding
new area codes. TT at 1.

61DMA at 2.

62 The Commission views the current
Congressional authorization as an instruction
regarding the fees to be collected.

63 See DMA at 2-3, and AN at 1. One commenter
points out that the Commission’s 2003 contract
with AT&T to establish and administer the database
was $3.5 million. DMA at 3.

64DMA at 3.

registry.” 65 The commenter also noted
the Commission’s statements regarding
industry’s high rate of compliance, and
argued that it is unfair to continue
increasing fees and imposing
enforcement costs on the very
organizations that are most compliant
with the rules.66

Consistent with the Implementation
Act, and as stated in previous fee rules,
the Commission has limited the amount
of fees to be collected to those needed
to implement and enforce the “‘do-not-
call” provisions of the Amended TSR.
The amount of fees collected pursuant
to this revised rule is intended to offset
costs in the following three areas: first,
funds are required to operate the
Registry. This includes items such as
handling consumer registration and
complaints, telemarketer access to the
Registry, state access to the Registry,
and the management and operation of
law enforcement access to appropriate
information.” Second, funds are
required for law enforcement efforts,
including identifying targets,
coordinating domestic and international
initiatives, challenging alleged violators,
and consumer and business education
efforts, which are critical to securing
compliance with the Amended TSR.
These law enforcement efforts are a
significant component of the total costs,
given the large number of ongoing
investigations currently being
conducted by the agency, and the
substantial effort necessary to complete
such investigations. Third, funds are
required to cover ongoing agency
infrastructure and administration costs
associated with the operation and
enforcement of the registry, including
information technology structural
supports and distributed mission
overhead support costs for staff and
non-personnel expenses such as office
space, utilities, and supplies.

In addition, one commenter expressed
opposition to any increase in fees that
might be attributable to the inclusion of
wireless telephone numbers on the
Registry, stating that:

65 Id.

66 Id. at 4. DMA further stated their belief that “it
is inappropriate for entities that comply with the
law to bear the enforcement costs of the FTC. If the
do-not-call registry is as successful as the FTC
indicates, the FTC itself or Congress should provide
any additional necessary funding increases over the
current fee structure.” DMA at 4.

67 From June 2005 to May 2006, over 43 million
phone numbers were added to the Registry, with a
total since inception of approximately 124 million
registrations. Since inception, the registry has also
handled many requests from organizations wishing
to access the registry (e.g. telemarketers, states, and
law enforcers), including hundreds of thousands of
subscription requests, and millions of area code
access requests (including downloads and
interactive search requests).

Telemarketing calls to wireless numbers
without consent are prohibited under the
FCC’s rules implementing the Telephone
Consumer Protection Act of 1991 (“TCPA”),
47 U.S.C. 227 et seq. Thus, as a legal matter,
consumers receive no fewer telemarketing
calls by placing their wireless numbers on
the registry. Because such calls already are
prohibited in the first instance, there is no
basis for allowing such numbers to be placed
on the registry.68

However, as noted in the 2005 Fee
Rule, this commenter overstated the
nature of the prohibition enacted by the
Federal Communication Commission
(“FCC”). The FCC’s prohibitions on
telemarketing calls placed to wireless
telephone numbers proscribe the use of
an “‘automatic telephone dialing system
or an artificial or prerecorded message”
to place such calls.69 While the
Commission recognizes that many
telemarketers use automated dialers to
contact consumers, not all telemarketers
use such technology. In addition, the
Amended TSR’s prohibitions
concerning fraudulent or abusive
telemarketing acts or practices apply to
both land line and wireless telephones,
and the Registry has never differentiated
between the two. At this point, the
Commission sees no reason to make
such a distinction.

Accordingly, the Commission
concludes that an increase in fees is
necessary.

IV. Calculation of the Revised Fees

As previously stated, the Commission
proposed in the 2006 Fee Rule NPR to
increase the fees charged to access the
National Do Not Call Registry to $62
annually for each area code of data
requested, with the maximum annual
fee capped at $17,050 for entities
accessing 280 area codes of data or
more. The Commission based this
proposal on the total number of entities
that accessed the Registry from March 1,
2005 through February 28, 2006.7° The
Commission noted, however, that it
would adjust the final revised fee to
reflect the actual number of entities that
had accessed the Registry at the time of
issuance of the Final Amended Fee
Rule.”t

68 See DMA at 4-5.

69 See FCC Telemarketing and Telephone
Solicitation Rules, 47 CFR 64.1200 (2006).

70 At that time, slightly less than 66,200 entities
had accessed all or part of the information in the
Registry. Approximately 1,300 of these entities were
“exempt” and therefore had accessed the Registry
at no charge. An additional 58,300 entities had
accessed five or fewer area codes of data, also at no
charge. As a result, approximately 6,500 entities
had paid for access to the Registry, with slightly
less than 1,000 entities having paid for access to the
entire Registry. 71 FR 25514.

711d.
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As of June 1, 2006, there have been no
significant or material changes in the
number of entities that have accessed
the Registry since the Commission
issued the 2006 Fee Rule NPR.
Therefore, based on the figures
contained in the 2006 Fee Rule NPR,
and the need to raise $23 million in fees
to offset costs it expects to incur in this
Fiscal Year for implementing and
enforcing the “do-not-call” provisions
of the Amended TSR, the Commission
is revising the fees to be charged for
access to the Registry as follows: the fee
charged for each area code of data will
be $62 per year, with the first five area
codes provided to each entity at no cost.
The fee charged to entities requesting
access to additional area codes of data
during the second six months of their
annual period will be $31. “Exempt”
organizations, as defined by the “do-
not-call” regulations, will continue to be
allowed access to the Registry at no cost.
The maximum amount that will be
charged any single entity will be
$17,050, which will be charged to any
entity accessing 280 area codes of data
or more.

The Commission establishes
September 1, 2006, as the effective date
for this rule change. Thus, the revised
fees will be charged to all entities that
renew their subscription account
number after that date.

V. Paperwork Reduction Act

Pursuant to the Paperwork Reduction
Act,”2 the Office of Management and
Budget (“OMB”) approved the
information collection requirements in
the Amended TSR and assigned OMB
Control Number 3084-0097. The rule
amendment, as discussed above,
provides for an increase in the fees that
are charged for accessing the National
Do Not Call Registry. Therefore, the
proposed rule amendment does not
create any new recordkeeping,
reporting, or third-party disclosure
requirements that would be subject to
review and approval by OMB pursuant
to the Paperwork Reduction Act.

VI. Regulatory Flexibility Act

The Regulatory Flexibility Act 73
requires the FTC to provide an Initial
Regulatory Flexibility Analysis
(“IRFA”’) with its proposed rule, and a
Final Regulatory Flexibility Analysis
(“FRFA”) with its final rule, unless the
FTC certifies that the rule will not have
a significant economic impact on a
substantial number of small entities. As
explained in the 2006 Fee Rule NPR and
this Statement, the Commission hereby

7244 U.S.C. 3501-3520.
735 U.S.C. 604(a).

certifies that it does not expect that its
Final Amended Free Rule will have the
threshold impact on small entities. As
discussed above, this amended rule
specifically charges no fee for access to
one to five area codes of data included
in the Registry. As a result, the
Commission anticipates that many small
businesses will be able to access the
Registry without having to pay any
annual fee. Thus, it is unlikely that
there will be a significant burden on
small businesses resulting from the
revised fees. Nonetheless, the
Commission published an IRFA with
the 2006 Fee Rule NPR, and is also
publishing a FRFA with this Final
Amended Fee Rule below, in the
interest of further explaining its
determination, even though the
Commission believes that it is not
required to publish such analysis.

A. Reasons for Consideration of Agency
Action

The Final Amended Fee Rule has
been considered and adopted pursuant
to the requirements of the
Implementation Act and the 2006
Appropriations Act, which authorize
the Commission to collect fees sufficient
to implement and enforce the “do-not-
call” provisions of the Amended TSR.

B. Statement of Objectives and Legal
Basis

As explained above, the objective of
the Final Amended Fee Rule is to
collect sufficient fees from entities that
must access the National Do Not Call
Registry. The legal authority for this
Rule is the 2006 Appropriations Act, the
Implementation Act, and the
Telemarketing Act.

C. Description of Small Entities to
Which the Rule Will Apply

The Small Business Administration
has determined that ““telemarketing
bureaus” with $6.5 million or less in
annual receipts qualify as small
businesses.”4 Similar standards, i.e.,
$6.5 million or less in annual receipts,
apply for many retail businesses which
may be “sellers” and subject to the
proposed revised fee provisions set forth
in this Final Amended Fee Rule. In
addition, there may be other types of
businesses, other than retail
establishments, that would be “sellers”
subject to this rule.

During the period June 1, 2005 to May
31, 2006, over 57,800 entities have
accessed five or fewer area codes of data
from the Registry at no charge. While
not all of these entities may qualify as
small businesses, and some small

74 See 13 CFR 121.201.

businesses may be required to purchase
access to more than five area codes of
data, the Commission believes that this
is the best estimate of the number of
small entities that would be subject to
this Final Amended Fee Rule. In any
event, as explained elsewhere in this
Statement, the Commaission believes
that, to the extent the Final Amended
Fee Rule has an economic impact on
small businesses, the Commission has
adopted an approach that minimizes
that impact to ensure that it is not
substantial, while fulfilling the legal
mandate of the Implementation Act and
the 2006 Appropriations Act to ensure
that the telemarketing industry supports
the cost of the National Do Not Call
Registry.

D. Projected Reporting, Recordkeeping
and Other Compliance Requirements

The information collection activities
at issue in this Final Amended Fee Rule
consist principally of the requirement
that firms, regardless of size, that access
the Registry submit minimal identifying
and payment information, which is
necessary for the agency to collect the
required fees. The cost impact of that
requirement and the labor or
professional expertise required for
compliance with that requirement were
discussed in section V of the 2004 Fee
Rule Notice of Proposed Rule Making.
69 FR 23701, 23704 (April 30, 2004).

As for compliance requirements,
small and large entities subject to the
revised fee rule will pay the same rates
to obtain access to the National Do Not
Call Registry in order to reconcile their
calling lists with the phone numbers
maintained in the Registry. As noted
earlier, however, compliance costs for
small entities are not anticipated to have
a significant impact on small entities, to
the extent the Commission believes that
compliance costs for those entities will
be largely minimized by their ability to
obtain data for up to five area codes at
no charge.

E. Duplication With Other Federal Rules
None.
F. Discussion of Significant Alternatives

The Commission discussed the
proposed alternatives in Section III,
above.

List of Subjects in 16 CFR Part 310
Telemarketing, Trade practices.
VII. Final Rule

m Accordingly, for the reasons set forth
above, the Federal Trade Commaission

amends part 310 of title 16 of the Code
of Federal Regulations as follows:
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PART 310—TELEMARKETING SALES
RULE

m 1. The authority citation for part 310
continues to read as follows:

Authority: 15 U.S.C. 6101-6108.

m 2. Revise §§310.8(c) and (d) to read as
follows:

§310.8 Fee for access to the National Do
Not Call Registry.

* * * * *

(c) The annual fee, which must be
paid by any person prior to obtaining
access to the National Do Not Call
Registry, is $62 per area code of data
accessed, up to a maximum of $17,050;
provided, however, that there shall be
no charge for the first five area codes of
data accessed by any person, and
provided further, that there shall be no
charge to any person engaging in or
causing others to engage in outbound
telephone calls to consumers and who
is accessing the National Do Not Call
Registry without being required under
this Rule, 47 CFR 64.1200, or any other
Federal law. Any person accessing the
National Do Not Call Registry may not
participate in any arrangement to share
the cost of accessing the registry,
including any arrangement with any
telemarketer or service provider to
divide the costs to access the registry
among various clients of that
telemarketer or service provider.

(d) After a person, either directly or
through another person, pays the fees
set forth in § 310.8(c), the person will be
provided a unique account number
which will allow that person to access
the registry data for the selected area
codes at any time for twelve months
following the first day of the month in
which the person paid the fee (“the
annual period”). To obtain access to
additional area codes of data during the
first six months of the annual period,
the person must first pay $62 for each
additional area code of data not initially
selected. To obtain access to additional
area codes of data during the second six
months of the annual period, the person
must first pay $31 for each additional
area code of data not initially selected.
The payment of the additional fee will
permit the person to access the
additional area codes of data for the
remainder of the annual period.

* * * * *

By direction of the Commission.
Donald S. Clark,
Secretary.

Note: This appendix will not appear in the
Code of Federal Regulations.

Appendix—List of Acronyms for
Commenters to the TSR 2006 Fee Rule
Proposal

Commenter Acronym
1.AIMS s AIMS
2. American Teleservices Asso- | ATA

ciation.
3. Aplus.Net ... AN
4. Barb Sachau .......cccccceeeevunneenn. BAS
5. Direct Marketing Association, DMA
Inc.
6. Judy Johnson ...........ccceeeeene JJ
7. National Association of Real- NAR
tors.
8. National Automobile Dealers NADA
Association.
9. Nelnet ..., NN
10. Solberg ......ccccevveruenne S
11. Summerwinds LLC SW
12. Turnstyles Ticketing TT

[FR Doc. E6-12252 Filed 7—28—06; 8:45 am]
BILLING CODE 6750-01-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Part 422
RIN 0960-AG25

Social Security Number (SSN) Cards;
Limiting Replacement Cards

AGENCY: Social Security Administration
(SSA).
ACTION: Final rules.

SUMMARY: The interim final rules
published at 70 FR 74649, on December
16, 2005, are adopted as final with only
minor changes. These regulations reflect
and implement amendments to the
Social Security Act (the Act) made by
part of the Intelligence Reform and
Terrorism Prevention Act of 2004
(IRTPA), Public Law (Pub. L.) 108-458.
Section 7213(a)(1)(A) of Pub. L. 108—458
requires that we limit individuals to
three replacement SSN cards per year
and ten replacement SSN cards during
a lifetime. The provision permits us to
allow for reasonable exceptions from
these limits on a case-by-case basis in
compelling circumstances. This
provision also helps us to further
strengthen the security and integrity of
the SSN issuance process.

DATES: These regulations are effective
December 16, 2005.

FOR FURTHER INFORMATION CONTACT:
Karen Cool, Social Insurance Specialist,
Office of Income and Security Programs,
157 RRCC, Social Security
Administration, 6401 Security
Boulevard, Baltimore, MD 21235-6401,
((410) 966-7094, or TTY (410) 966—
5609. For information on eligibility or
filing for benefits, call our national toll-

free numbers, 1-800-772—1213 or TTY
1-800-325—0778, or visit our Internet
Web site, Social Security Online, at
http://www.socialsecurity.gov.
SUPPLEMENTARY INFORMATION:

Electronic Version

The electronic file of this document is
available on the date of publication in
the Federal Register at http://
www.gpoaccess.gov/fr/index.html.

Background

Our previous regulations at 20 CFR
422.103(e), Replacement of social
security number card, stated that:

e In the case of lost or damaged SSN
card, a duplicate card bearing the same
name and number may be issued, and

¢ In the case of a need to change the
name on the card, a corrected card
bearing the same number and the new
name may be issued.

Furthermore, our previous regulations
at 20 CFR 422.110(a) stated that an
individual who wished to change his or
her name or other personal identifying
information previously submitted in
connection with an application for an
SSN card must prove his or her identity
and may be required to provide other
evidence. If a completed request and all
applicable evidence are received for a
change in name, a new SSN card with
the new name and bearing the same
number previously assigned will be
issued to the person making the request.

Our previous regulations did not put
any numerical limits on the number of
replacement SSN cards an individual
may obtain. Prior to the new statutory
replacement SSN card limit, the only
limitation on the issuance of
replacement cards that could affect the
number of replacements an individual
could obtain had been a protocol in our
electronic records that prevented the
issuance of a replacement SSN card
within seven days of a previous
issuance.

Section 7213(a)(1)(A) of Pub. L. 108—
458 (the Intelligence Reform and
Terrorism Prevention Act of 2004),
enacted on December 17, 2004, requires
that we restrict the issuance of multiple
replacement SSN cards to any
individual to three replacement SSN
cards per year and ten replacement
cards for the life of the individual. The
statute mandates implementation of the
limits not later than one year after
December 17, 2004. In applying these
limits, we will not consider replacement
social security number cards issued
prior to December 16, 2005. The
provision also states that we may allow
for reasonable exceptions from the
limits on a case-by-case basis in
compelling circumstances. In order to



Federal Register/Vol. 71, No. 146 /Monday, July 31, 2006 /Rules and Regulations

43055

comply with this provision of Pub. L.
108-458, we revised §§422.103 and
422.110 of our regulations.

Explanation of Changes

Section 422.103 Social Security
Numbers.

In these final rules, we are making a
nonsubtantive change to §422.103(c)(1)
by replacing the word “duplicate”” with
the word “replacement” in that section.
Although the interim final rules
published on December 16, 2005 did not
provide for this change to
§422.103(c)(1), the effect of this change
is solely to make the terminology
uniform throughout the section.

We revised §422.103(e) of our
regulations by restricting the number of
replacement cards an individual may
obtain both during a year and over a
lifetime. These limits are set at three
replacement SSN cards in a year and ten
per lifetime. However, as permitted by
section 7213(a)(1)(A) of Pub. L. 108—
458, we may allow for reasonable
exceptions to these limits on a case-by-
case basis in compelling circumstances.
We are allowing exceptions for name
changes and for changes in alien status
that result in a necessary change to a
restrictive legend on the SSN card,
because we believe these situations
satisfy the compelling circumstances
test. We want to ensure the accuracy of
our records and continue to encourage
number holders to report name changes
and changes in alien status.
Consequently, every change in name or
alien status, where the restrictive legend
must change, presents compelling
circumstances for not applying the
replacement card limits. Further,
because we investigate the validity of
documents submitted when individuals
change their name or alien status (see 20
CFR 422.107 (c) and (e)), we believe
these are reasonable exceptions to the
limitations in light of our compelling
need for accurate records. Therefore, we
will not count toward the annual and
lifetime limits SSN replacement cards
issued due to a change in name or
restrictive legend change. We will grant
an exception to the limits on a case-by-
case basis if the individual provides
evidence of hardship, such as a referral
letter from a governmental social
services agency indicating that the SSN
card must be shown in order to obtain
benefits or services. Finally, in an effort
to streamline our definition of a
replacement SSN card, we eliminated
language regarding the sub-categories of
duplicate and corrected SSN cards from
the language heretofore incorporated in
this regulation.

In these final rules, we are adding the
term ‘““legal” to the parenthethical
statement that describes name changes
(i.e., verified legal changes to first name
and/or surname) to clarify what we
consider an acceptable name change.
Although this term was not included in
the interim final rule, this is not a
substantive change, but merely provides
a more precise description of the kind
of name change we intended as a basis
for a replacement card. We believe this
further clarification is necessary because
we only accept name changes that can
be verified by documentation obtained
through a legal process.

Section 422.110 Individual’s Request
for Change in Record.

We revised §422.110 to add cross-
references to new paragraph (e)(2) in
§422.103, which describes the new
limits on replacement SSN cards and
the exceptions to those limits. We made
a minor revision to paragraph (b) to
reflect that the Immigration and
Naturalization Service has been
abolished and its functions and units
incorporated into the Department of
Homeland Security. We also made other
clarifying language changes.

In these final rules, we are adding a
parenthetical statement in paragraphs
(a) and (b) to clarify what is considered
a name change. As previously
explained, these are not substantive
changes, but merely provide a further
description of what is considered an
acceptable change in name. While the
preamble to the interim final rules made
it clear that name changes meant
specific verified changes to a first name
and/or surname, this language was
inadvertently omitted from the interim
final regulatory language.

We anticipate that the three-card per
year limit will impact fewer than 10,000
individuals in any given year. For
example, of the nearly 12.4 million
replacement SSN cards we issued in
2004, the number of individuals who
requested more than three replacement
cards was 3,818. However, we do not
have any data available for those
individuals who requested replacement
cards exceeding the ten-card per
lifetime limit. We applied these changes
prospectively beginning on December
16, 2005, and we will not consider
replacement SSN cards that were issued
prior to that date when applying either
limit.

Comments on Interim Final Rules

On December 16, 2005, we published
the interim final rules in the Federal
Register at 70 FR 74649 and provided
the public a 60-day comment period
that ended on February 14, 2006. We

received comments from four
individuals and one organization in
response to the interim final rules. We
carefully considered all the comments.
We adopted the interim final rules as
final with only minor clarifying
changes. We believe the following
summaries accurately present the views
of the commenters, and we provide our
reasons for not adopting the comments
in our responses below.

Comment: Three individuals
commented on the limits for
replacement SSN cards. One agreed that
limits are appropriate; another indicated
that the new limits are too generous;
and the last indicated that, after three
cards, there should be a $100 (“or
whatever it costs’’) charge to get a
replacement card.

Response: We did not adopt these
comments because the limits on
replacement SSN cards in our rules
were established by legislation that
amended the Act. We believe these
limits establish a fair balance between
protecting the security and integrity of
the SSN issuance process while not
adversely affecting members of the
public who may need to present an SSN
card to obtain necessary benefits or
services. Regarding fees for replacement
cards, we had considered charging a fee
in the past but determined that it was
not practicable to do so.

Comment: One individual commented
that SSN cards should be typed in and
issued from the local Social Security
office, saying that this would increase
the security and integrity of the SSN
card.

Response: This comment is outside
the scope of the rule change which does
not alter the centralized process we
currently use for issuing SSN cards.
Before we automated and centralized
the SSN card issuance process, SSN
cards were processed in the local Social
Security offices. We believe a
centralized process affords the greatest
security and guarantees the integrity of
SSN cards.

Comment: A nonpartisan organization
commented that it is in support of the
limits on replacement SSN cards and
our proposed exceptions to the limits as
indicated in the interim final rule. The
organization’s representative further
stated that the example of a person
providing a referral letter from a
governmental social services agency is
exactly the sort of significant hardship
that SSA could anticipate a person or
family to face.

Response: This comment supports our
rule change and our definition of
reasonable exceptions on a case-by-case
basis in compelling circumstances. We
want to ensure that individuals who
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need services are not precluded from
receiving them based on an inability to
obtain a replacement SSN card.

For the reasons discussed above, we
have not changed the interim final rules
based on the public comments.
Therefore, except for the clarifying
language changes made to §422.103 and
§422.110, the interim final rules are
adopted as final without change.

Dated: May 16, 2006.
Jo Anne B. Barnhart,
Commissioner of Social Security.

m Accordingly, the interim final rules
amending 20 CFR part 422 published at
70 FR 74649 on December 16, 2005, are
adopted as final with only minor
clarifying language changes.

PART 422—ORGANIZATION AND
PROCEDURES

Subpart B—[Amended]

m 1. The authority citation for subpart B
of part 422 is revised to read as follows:

Authority: Secs. 205, 232, 702(a)(5), 1131,
1143 of the Social Security Act (42 U.S.C.
405, 432, 902(a)(5), 1320b—1, and 1320b—13),
and sec. 7213(a)(1)(A) of Pub. L. 108—458.

m 2. Section 422.103 is amended by
revising paragraph (e) to read as follows
and by amending paragraph (c)(1) by
removing the word “duplicate” and
adding in its place the word
“replacement” in the last sentence of
the paragraph.

§422.103 Social security numbers.
* * * * *

(e) Replacement of social security
number card. (1) When we may issue
you a replacement card. We may issue
you a replacement social security
number card, subject to the limitations
in paragraph (e)(2) of this section. In all
cases, you must complete a Form SS-5
to receive a replacement social security
number card. You may obtain a Form
SS-5 from any Social Security office or
from one of the sources noted in
paragraph (b) of this section. For
evidence requirements, see § 422.107.

(2) Limits on the number of
replacement cards. There are limits on
the number of replacement social
security number cards we will issue to
you. You may receive no more than
three replacement social security
number cards in a year and ten
replacement social security number
cards per lifetime. We may allow for
reasonable exceptions to these limits on
a case-by-case basis in compelling
circumstances. We also will consider
name changes (i.e., verified legal
changes to the first name and/or
surname) and changes in alien status

which result in a necessary change to a
restrictive legend on the SSN card (see
paragraph (e)(3) of this section) to be
compelling circumstances, and will not
include either of these changes when
determining the yearly or lifetime
limits. We may grant an exception if you
provide evidence establishing that you
would experience significant hardship if
the card were not issued. An example of
significant hardship includes, but is not
limited to, providing SSA with a referral
letter from a governmental social
services agency indicating that the
social security number card must be
shown in order to obtain benefits or
services.

(3) Restrictive legend change defined.
Based on a person’s immigration status,
a restrictive legend may appear on the
face of an SSN card to indicate that
work is either not authorized or that
work may be performed only with
Department of Homeland Security
(DHS) authorization. This restrictive
legend appears on the card above the
individual’s name and SSN. Individuals
without work authorization in the U.S.
receive SSN cards showing the
restrictive legend, ‘“Not Valid for
Employment;” and SSN cards for those
individuals who have temporary work
authorization in the U.S. show the
restrictive legend, ‘“Valid For Work
Only With DHS Authorization.” U.S.
citizens and individuals who are
permanent residents receive SSN cards
without a restrictive legend. For the
purpose of determining a change in
restrictive legend, the individual must
have a change in immigration status or
citizenship which results in a change to
or the removal of a restrictive legend
when compared to the prior SSN card
data. An SSN card request based upon
a change in immigration status or
citizenship which does not affect the
restrictive legend will count toward the
yearly and lifetime limits, as in the case
of Permanent Resident Aliens who
attain U.S. citizenship.

m 3. Section 422.110 is revised to read
as follows:

§422.110
in record.
(a) Form SS-5. If you wish to change
the name or other personal identifying
information you previously submitted
in connection with an application for a
social security number card, you must
complete and sign a Form SS-5 except

as provided in paragraph (b) of this
section. You must prove your identity,
and you may be required to provide
other evidence. (See § 422.107 for
evidence requirements.) You may obtain
a Form SS—5 from any local Social
Security office or from one of the

Individual’s request for change

sources noted in §422.103(b). You may
submit a completed request for change
in records to any Social Security office,
or, if you are outside the U.S., to the
Department of Veterans Affairs Regional
Office, Manila, Philippines, or to any
U.S. Foreign Service post or U.S.
military post. If your request is for a
change of name on the card (i.e.,
verified legal changes to the first name
and/or surname), we may issue you a
replacement card bearing the same
number and the new name. We will
grant an exception from the limitations
specified in § 422.103(e)(2) for
replacement social security number
cards representing a change in name or,
if you are an alien, a change to a
restrictive legend shown on the card.
(See §422.103(e)(3) for the definition of
a change to a restrictive legend.)

(b) Assisting in enumeration. We may
enter into an agreement with officials of
the Department of State and the
Department of Homeland Security to
assist us by collecting, as part of the
immigration process, information to
change the name or other personal
identifying information you previously
submitted in connection with an
application or request for a social
security number card. If your request is
to change a name on the card (i.e.,
verified legal changes to the first name
and/or surname) or to correct the
restrictive legend on the card to reflect
a change in alien status, we may issue
you a replacement card bearing the
same number and the new name or
legend. We will grant an exception from
the limitations specified in
§422.103(e)(2) for replacement social
security number cards representing a
change of name or, if you are an alien,

a change to a restrictive legend shown
on the card. (See §422.103(e)(3) for the
definition of a change to a restrictive
legend.)

[FR Doc. E6-12254 Filed 7-28-06; 8:45 am]
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SUMMARY: This document contains final
regulations that provide guidance
regarding employer comparable
contributions to Health Savings
Accounts (HSAs) under section 4980G.
In general, these final regulations affect
employers that contribute to employees’
HSAs.

DATES: Effective Date: These regulations
are effective on July 31, 2006.
Applicability Date: These regulations
apply to employer contributions to
HSAs made on or after January 1, 2007.
FOR FURTHER INFORMATION CONTACT:
Mireille T. Khoury (202) 622—6080 (not
a toll-free number).
SUPPLEMENTARY INFORMATION:

Background

This document contains final Pension
Excise Tax Regulations (26 CFR part 54)
under section 4980G of the Internal
Revenue Code (Code). Under section
4980G of the Code, an excise tax is
imposed on an employer that fails to
make comparable contributions to the
HSAs of its employees.

Section 1201 of the Medicare
Prescription Drug, Improvement, and
Modernization Act of 2003 (Act), Public
Law 108-173, (117 Stat. 2066, 2003)
added section 223 to the Code to permit
eligible individuals to establish HSAs
for taxable years beginning after
December 31, 2003. Section 4980G was
also added to the Code by the Act.
Section 4980G(a) imposes an excise tax
on the failure of an employer to make
comparable contributions to the HSAs
of its employees for a calendar year.
Section 4980G(b) provides that rules
and requirements similar to section
4980E (the comparability rules for
Archer Medical Savings Accounts
(Archer MSAs)) apply for purposes of
section 4980G. Section 4980E(b)
imposes an excise tax equal to 35% of
the aggregate amount contributed by the
employer to the Archer MSAs of
employees during the calendar year if
an employer fails to make comparable
contributions to the Archer MSAs of its
employees in a calendar year. Therefore,
if an employer fails to make comparable
contributions to the HSAs of its
employees during a calendar year, an
excise tax equal to 35% of the aggregate
amount contributed by the employer to
the HSAs of its employees during that
calendar year is imposed on the
employer. See Sections 4980G(a) and (b)
and 4980E(b). See also Notice 2004—-2
(2004-2 IRB 269), Q & A—32. See
§601.601(d)(2).

On August 26, 2005, proposed
regulations (REG-138647-04) were
published in the Federal Register (70
FR 50233). The proposed regulations

clarified and expanded upon the
guidance regarding the comparability
rules published in Notice 2004-2 and in
Notice 2004-50 (2004-33 IRB 196), Q &
A—46 through Q & A-54. See
§601.601(d)(2) of this chapter. Written
public comments on the proposed
regulations were received and a public
hearing was requested. The hearing was
held on February 23, 2006. After
consideration of all the comments, these
final regulations adopt the provisions of
the proposed regulations with certain
modifications, the most significant of
which are highlighted in this preamble.

Explanation of Provisions and
Summary of Comments

Several commentators requested that
the effective date should be at least one
year from the date the regulations are
finalized to give employers sufficient
time to implement changes required to
comply with the final regulations. The
final regulations will apply to employer
contributions to HSAs made on or after
January 1, 2007.

An employer is not required to
contribute to the HSAs of its employees.
In general, however, if an employer
makes contributions to any employee’s
HSA, the employer must make
comparable contributions to the HSAs
of all comparable participating
employees. Comparable participating
employees are eligible individuals (as
defined in section 223(c)(1)) who are in
the same category of employees and
who have the same category of high
deductible health plan (HDHP)
coverage. Under the proposed
regulations, the categories of coverage
were self-only HDHP coverage and
family HDHP coverage. Several
commentators recommended that the
final regulations should recognize
additional categories of coverage other
than self-only and family HDHP. The
final regulations adopt this
recommendation and allow family
HDHP coverage to be subdivided into
the following additional categories of
HDHP coverage: self plus one, self plus
two and self plus three or more. In
addition, the final regulations provide
that an employer’s contribution with
respect to the self plus two category may
not be less than the employer’s
contribution with respect to the self
plus one category and the employer’s
contribution with respect to the self
plus three or more category may not be
less than the employer’s contribution
with respect to the self plus two
category.

In addition, several commentators
requested separate treatment for groups
of collectively bargained employees,
such that employers’ HSA contributions

to collectively bargained employees
would not be subject to the
comparability rules. In response to these
comments, the final regulations provide
that employees who are included in a
unit of employees covered by a bona
fide collective bargaining agreement
between employee representatives and
one or more employers are not
comparable participating employees, if
health benefits were the subject of good
faith bargaining between such employee
representatives and such employer or
employers. Collectively bargained
employees are, therefore, disregarded
for purposes of section 4980G.

Numerous commentators requested
guidance on the exception to the
comparability rules for employer
contributions made through a section
125 cafeteria plan. In response to these
comments, the final regulations provide
additional guidance on how employer
HSA contributions are made through a
cafeteria plan. Specifically, the final
regulations provide that employer
contributions to employees’ HSAs are
made through the cafeteria plan if under
the written cafeteria plan, the
employees have the right to elect to
receive cash or other taxable benefits in
lieu of all or a portion of an HSA
contribution (i.e., all or a portion of the
HSA contributions are available as pre-
tax salary reduction amounts),
regardless of whether an employee
actually elects to contribute any amount
to the HSA by salary reduction. The
final regulations also provide several
examples that illustrate the application
of the cafeteria plan exception to the
comparability rules.

One commentator requested guidance
on what actions an employer must take
to locate any missing comparable
participating former employees for
purposes of contributions to eligible
former employees. The final regulations
provide guidance on this issue and
explain that an employer making
comparable contributions to former
employees must take reasonable actions
to locate any missing comparable
participating former employees. In
general, such reasonable actions include
the use of certified mail, the Internal
Revenue Service Letter Forwarding
Program, see Rev. Proc. 94-22 (1994-1
CB 608), or the Social Security
Administration’s Letter Forwarding
Service. See §601.601(d)(2).

Several commentators requested that
testing for comparability purposes be
permitted on a plan year, rather than
calendar year, basis. Section 4980G
mandates the use of a calendar year for
testing purposes. Accordingly, the final
regulations do not adopt the suggestion
for plan year testing. Also, the final
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regulations have removed and reserved
the provision dealing with instances
where an employee has not established
an HSA by the end of the calendar year.

Finally, one commentator requested
clarification on what would constitute
reasonable interest for purposes of
section 4980G. In response to this
comment, the final regulations provide
that the determination of whether a rate
of interest used by an employer is
reasonable will be based on all of the
facts and circumstances. However, if an
employer calculates interest using the
Federal short-term rate as determined by
the Secretary in accordance with Code
section 1274(d), the employer is deemed
to use a reasonable interest rate.

Special Analyses

It has been determined that these
regulations are not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. These regulations
do not impose a collection of
information on small entities, thus the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, the
proposed regulations preceding these
regulations were submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal authors of these
regulations are Barbara E. Pie and
Mireille T. Khoury, Office of Division
Counsel/Associate Chief Counsel (Tax
Exempt and Government Entities).

List of Subjects in 26 CFR Part 54

Excise taxes, Pensions, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

m Accordingly, 26 CFR part 54 is
amended as follows:

PART 54—PENSION EXCISE TAXES

m Paragraph 1. The authority citation
for part 54 is amended by adding entries
in numerical order to read, in part, as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 54.4980G—1 also issued under 26
U.S.C. 4980G. Section 54.4980G-2 also
issued under 26 U.S.C. 4980G. Section
54.4980G-3 also issued under 26 U.S.C.
4980G. Section 54.4980G—4 also issued under
26 U.S.C. 4980G. Section 54.4980G—5 also
issued under 26 U.S.C. 4980G. * * *

m Par. 2. Sections 54.4980G—0,
54.4980G—-1, 54.4980G-2, 54.4980G-3,
54.4980G—4, and 54.4980G-5 are added
to read as follows:

§54.4980G-0 Table of contents.

This section contains the questions
for §§54.4980G-1, 54.4980G-2,
54.4980G-3, 54.4980G—4, and
54.4980G-5.

§54.4980G-1 Failure of employer to make
comparable health savings account
contributions.

Q-1: What are the comparability rules that
apply to employer contributions to Health
Savings Accounts (HSAs)?

Q-2: What are the categories of HDHP
coverage for purposes of applying the
comparability rules?

Q-3: What is the testing period for making
comparable contributions to employees’
HSAs?

Q-4: How is the excise tax computed if
employer contributions do not satisfy the
comparability rules for a calendar year?

§54.4980G-2 Employer contribution
defined.

Q-1: Do the comparability rules apply to
amounts rolled over from an employee’s HSA
or Archer Medical Savings Account (Archer
MSA)?

Q-2: If an employee requests that his or her
employer deduct after-tax amounts from the
employee’s compensation and forward these
amounts as employee contributions to the
employee’s HSA, do the comparability rules
apply to these amounts?

§54.4980G-3 Employee for comparability
testing.

Q-1: Do the comparability rules apply to
contributions that an employer makes to the
HSAs of independent contractors or self-
employed individuals?

Q-2: May a sole proprietor who is an
eligible individual contribute to his or her
own HSA without contributing to the HSAs
of his or her employees who are eligible
individuals?

Q-3: Do the comparability rules apply to
contributions by a partnership to a partner’s
HSA?

Q—4: How are members of controlled
groups treated when applying the
comparability rules?

Q-5: What are the categories of employees
for comparability testing?

Q-6: Are employees who are included in
a unit of employees covered by a collective
bargaining agreement comparable
participating employees?

Q-7:1Is an employer permitted to make
comparable contributions only to the HSAs
of comparable participating employees who
have coverage under the employer’s HDHP?

Q-8: If an employee and his or her spouse
are eligible individuals who work for the
same employer and one employee-spouse has
family coverage for both employees under the
employer’s HDHP, must the employer make
comparable contributions to the HSAs of
both employees?

Q-9: Does an employer that makes HSA
contributions only for one class of non-
collectively bargained employees who are

eligible individuals, but not for another class
of non-collectively bargained employees who
are eligible individuals (for example,
management v. non-management) satisfy the
requirement that the employer make
comparable contributions?

Q-10: If an employer contributes to the
HSAs of former employees who are eligible
individuals, do the comparability rules apply
to these contributions?

Q-11: Is an employer permitted to make
comparable contributions only to the HSAs
of comparable participating former
employees who have coverage under the
employer’s HDHP?

Q-12: If an employer contributes only to
the HSAs of former employees who are
eligible individuals with coverage under the
employer’s HDHP, must the employer make
comparable contributions to the HSAs of
former employees who are eligible
individuals with coverage under the
employer’s HDHP because of an election
under a COBRA continuation provision (as
defined in section 9832(d)(1))?

Q-13: How do the comparability rules
apply if some employees have HSAs and
other employees have Archer MSAs?
§54.4980G—4 Calculating comparable
contributions.

Q-1: What are comparable contributions?

Q-2: How does an employer comply with
the comparability rules when some non-
collectively bargained employees who are
eligible individuals do not work for the
employer during the entire calendar year?

Q-3: How do the comparability rules apply
to employer contributions to employees’
HSAs if some non-collectively bargained
employees work full-time during the entire
calendar year, and other non-collectively
bargained employees work full-time for less
than the entire calendar year?

Q—4: May an employer make contributions
for the entire year to the HSAs of its
employees who are eligible individuals at the
beginning of the calendar year (i.e., on a pre-
funded basis) instead of contributing on a
pay-as-you-go or on a look-back basis?

Q-5: Must an employer use the same
contribution method as described in Q & A—
3 and Q & A—4 of this section for all
employees who were comparable
participating employees for any month
during the calendar year?

Q-6: How does an employer comply with
the comparability rules if an employee has
not established an HSA at the time the
employer contributes to its employees’
HSAs?

Q-7: If an employer bases its contributions
on a percentage of the HDHP deductible, how
is the correct percentage or dollar amount
computed?

Q-8: Does an employer that contributes to
the HSA of each comparable participating
employee in an amount equal to the
employee’s HSA contribution or a percentage
of the employee’s HSA contribution
(matching contributions) satisfy the rule that
all comparable participating employees
receive comparable contributions?

Q-9: If an employer conditions
contributions by the employer to an
employee’s HSA on an employee’s
participation in health assessments, disease
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management programs or wellness programs
and makes the same contributions available
to all employees who participate in the
programs, do the contributions satisfy the
comparability rules?

Q-10: If an employer makes additional
contributions to the HSAs of all comparable
participating employees who have attained a
specified age or who have worked for the
employer for a specified number of years, do
the contributions satisfy the comparability
rules?

Q-11: If an employer makes additional
contributions to the HSAs of all comparable
participating employees are eligible to make
the additional contributions (HSA catch-up
contributions) under section 223(b)(3), do the
contributions satisfy the comparability rules?

Q-12: If an employer’s contributions to an
employee’s HSA result in non-comparable
contributions, may the employer recoup the
excess amount from the employee’s HSA?

Q-13: What constitutes a reasonable
interest rate for purposes of making
comparable contributions?

§54.4980G-5 HSA comparability rules and
cafeteria plans and waiver of excise tax.

Q-1: If an employer makes contributions
through a section 125 cafeteria plan to the
HSA of each employee who is an eligible
individual, are the contributions subject to
the comparability rules?

Q-2: If an employer makes contributions
through a cafeteria plan to the HSA of each
employee who is an eligible individual in an
amount equal to the amount of the
employee’s HSA contribution or a percentage
of the amount of the employee’s HSA
contribution (i.e., matching contributions),
are the contributions subject to the section
4980G comparability rules?

Q-3: If under the employer’s cafeteria plan,
employees who are eligible individuals and
who participate in health assessments,
disease management programs or wellness
programs receive an employer contribution to
an HSA, unless the employees elect cash, are
the contributions subject to the comparability
rules?

Q-4: May all or part of the excise tax
imposed under section 4980G be waived?

§54.4980G-1 Failure of employer to make
comparable health savings account
contributions.

QQ—1: What are the comparability rules
that apply to employer contributions to
Health Savings Accounts (HSAs)?

A-1:If an employer makes
contributions to any employee’s HSA,
the employer must make comparable
contributions to the HSAs of all
comparable participating employees.
See Q & A-1 in §54.4980G—4 for the
definition of comparable contributions.
Comparable participating employees are
eligible individuals (as defined in
section 223(c)(1)) who are in the same
category of employees and who have the
same category of high deductible health
plan (HDHP) coverage. See sections
4980G(b) and 4980E(d)(3). See section
223(c)(2) and (g) for the definition of an
HDHP. See also Q & A-5 in § 54.4980G—

3 for the categories of employees and Q
& A-2 of this section for the categories
of HDHP coverage. But see Q & A—6 in
§54.4980G-3 for treatment of
collectively bargained employees.

Q-2: What are the categories of HDHP
coverage for purposes of applying the
comparability rules?

A-2: (a) In general. Generally, the
categories of coverage are self-only
HDHP coverage and family HDHP
coverage. Family HDHP coverage means
any coverage other than self-only HDHP
coverage. The comparability rules apply
separately to self-only HDHP coverage
and family HDHP coverage. In addition,
if an HDHP has family coverage options
meeting the descriptions listed in
paragraph (b) of this Q & A-2, each such
coverage option may be treated as a
separate category of coverage and the
comparability rules may be applied
separately to each category. However, if
the HDHP has more than one category
that provides coverage for the same
number of individuals, all such
categories are treated as a single
category for purposes of the
comparability rules. Thus, the categories
of “employee plus spouse” and
“employee plus dependent,” each
providing coverage for two individuals,
are treated as the single category ““self
plus one” for comparability purposes.
See, however, the final sentence of
paragraph (a) of Q & A—1 0f§54.4980G—
4 for a special rule that applies if
different amounts are contributed for
different categories of family coverage.

(b) HDHP Family coverage categories.
The coverage categories are—

(1) Self plus one;

(2) Self plus two; and

(3) Self plus three or more.

(c) Examples. The rules of this Q & A—
2 are illustrated by the following
examples:

Example 1. Employer A maintains an
HDHP and contributes to the HSAs of eligible
employees who elect coverage under the
HDHP. The HDHP has self-only coverage and
family coverage. Thus, the categories of
coverage are self-only and family coverage.
Employer A contributes $750 to the HSA of
each eligible employee with self-only HDHP
coverage and $1,000 to the HSA of each
eligible employee with family HDHP
coverage. Employer A’s contributions satisfy
the comparability rules.

Example 2. (i) Employer B maintains an
HDHP and contributes to the HSAs of eligible
employees who elect coverage under the
HDHP. The HDHP has the following coverage
options:

(A) Self-only;

(B) Self plus spouse;

(C) Self plus dependent;

(D) Self plus spouse plus one dependent;
(E) Self plus two dependents; and

(F) Self plus spouse and two or more
dependents.

(ii) The self plus spouse category and the
self plus dependent category constitute the
same category of HDHP coverage (self plus
one) and Employer B must make the same
comparable contributions to the HSAs of all
eligible individuals who are in either the self
plus spouse category of HDHP coverage or
the self plus dependent category of HDHP
coverage. Likewise, the self plus spouse plus
one dependent category and the self plus two
dependents category constitute the same
category of HDHP coverage (self plus two)
and Employer B must make the same
comparable contributions to the HSAs of all
eligible individuals who are in either the self
plus spouse plus one dependent category of
HDHP coverage or the self plus two
dependents category of HDHP coverage.

Example 3. (i) Employer C maintains an
HDHP and contributes to the HSAs of eligible
employees who elect coverage under the
HDHP. The HDHP has the following coverage
options:

(A) Self-only;

(B) Self plus one;

(C) Self plus two; and

(D) Self plus three or more.

(ii) Employer C contributes $500 to the
HSA of each eligible employee with self-only
HDHP coverage, $750 to the HSA of each
eligible employee with self plus one HDHP
coverage, $900 to the HSA of each eligible
employee with self plus two HDHP coverage
and $1,000 to the HSA of each eligible
employee with self plus three or more HDHP
coverage. Employer C’s contributions satisfy
the comparability rules.

QQ-3: What is the testing period for
making comparable contributions to
employees’ HSAs?

A-3: To satisfy the comparability
rules, an employer must make
comparable contributions for the
calendar year to the HSAs of employees
who are comparable participating
employees. See section 4980G(a). See Q
& A-3 and Q & A—4 in §54.4980G—4 for
a discussion of HSA contribution
methods.

Q—4: How is the excise tax computed
if employer contributions do not satisfy
the comparability rules for a calendar
year?

A—4: (a) Computation of tax. If
employer contributions do not satisfy
the comparability rules for a calendar
year, the employer is subject to an
excise tax equal to 35% of the aggregate
amount contributed by the employer to
HSAs for that period.

(b) Example. The following example
illustrates the rules in paragraph (a) of
this Q & A—4:

Example. During the 2007 calendar year,
Employer D has 8 employees who are eligible
individuals with self-only coverage under an
HDHP provided by Employer D. The
deductible for the HDHP is $2,000. For the
2007 calendar year, Employer D contributes
$2,000 each to the HSAs of two employees
and $1,000 each to the HSAs of the other six
employees, for total HSA contributions of
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$10,000. Employer D’s contributions do not
satisfy the comparability rules. Therefore,
Employer D is subject to an excise tax of
$3,500 (35% of $10,000) for its failure to
make comparable contributions to its
employees’ HSAs.

§54.4980G-2 Employer contribution
defined.

Q-1: Do the comparability rules apply
to amounts rolled over from an
employee’s HSA or Archer Medical
Savings Account (Archer MSA)?

A-1: No. The comparability rules do
not apply to amounts rolled over from
an employee’s HSA or Archer MSA.

Q-2: If an employee requests that his
or her employer deduct after-tax
amounts from the employee’s
compensation and forward these
amounts as employee contributions to
the employee’s HSA, do the
comparability rules apply to these
amounts?

A-2: No. Section 106(d) provides that
amounts contributed by an employer to
an eligible employee’s HSA shall be
treated as employer-provided coverage
for medical expenses and are excludible
from the employee’s gross income up to
the limit in section 223(b). After-tax
employee contributions to an HSA are
not subject to the comparability rules
because they are not employer
contributions under section 106(d).

§54.4980G-3 Employee for comparability
testing.

Q-1: Do the comparability rules apply
to contributions that an employer makes
to the HSAs of independent contractors
or self-employed individuals?

A-1: No. The comparability rules
apply only to contributions that an
employer makes to the HSAs of
employees.

Q-2: May a sole proprietor who is an
eligible individual contribute to his or
her own HSA without contributing to
the HSAs of his or her employees who
are eligible individuals?

A-2: (a) Sole proprietor not an
employee. Yes. The comparability rules
apply only to contributions made by an
employer to the HSAs of employees.
Because a sole proprietor is not an
employee, the comparability rules do
not apply to contributions the sole
proprietor makes to his or her own HSA.
However, if a sole proprietor contributes
to any employee’s HSA, the sole
proprietor must make comparable
contributions to the HSAs of all
comparable participating employees. In
determining whether the comparability
rules are satisfied, contributions that a
sole proprietor makes to his or her own
HSA are not taken into account.

(b) Example. The following example
illustrates the rules in paragraph (a) of
this Q & A-2:

Example. In a calendar year, B, a sole
proprietor is an eligible individual and
contributes $1,000 to B’s own HSA. B also
contributes $500 for the same calendar year
to the HSA of each employee who is an
eligible individual. The comparability rules
are not violated by B’s $1,000 contribution to
B’s own HSA.

Q-3: Do the comparability rules apply
to contributions by a partnership to a
partner’s HSA?

A-3: (a) Partner not an employee. No.
Contributions by a partnership to a bona
fide partner’s HSA are not subject to the
comparability rules because the
contributions are not contributions by
an employer to the HSA of an employee.
The contributions are treated as either
guaranteed payments under section
707(c) or distributions under section
731. However, if a partnership
contributes to the HSAs of any
employee who is not a partner, the
partnership must make comparable
contributions to the HSAs of all
comparable participating employees.

(b) Example. The following example
illustrates the rules in paragraph (a) of
this Q & A-3:

Example. (i) Partnership X is a limited
partnership with three equal individual
partners, A (a general partner), B (a limited
partner), and C (a limited partner). C is to be
paid $300 annually for services rendered to
Partnership X in her capacity as a partner
without regard to partnership income (a
section 707(c) guaranteed payment). D and E
are the only employees of Partnership X and
are not partners in Partnership X. A, B, C, D,
and E are eligible individuals and each has
an HSA. During Partnership X’s Year 1
taxable year, which is also a calendar year,
Partnership X makes the following
contributions—

(A) A $300 contribution to each of A’s and
B’s HSAs which are treated as section 731
distributions to A and B;

(B) A $300 contribution to C’s HSA in lieu
of paying C the guaranteed payment directly;
and

(C) A $200 contribution to each of D’s and
E’s HSAs, who are comparable participating
employees.

(ii) Partnership X’s contributions to A’s
and B’s HSAs are section 731 distributions,
which are treated as cash distributions.
Partnership X’s contribution to C’s HSA is
treated as a guaranteed payment under
section 707(c). The contribution is not
excludible from C’s gross income under
section 106(d) because the contribution is
treated as a distributive share of partnership
income for purposes of all Code sections
other than sections 61(a) and 162(a), and a
guaranteed payment to a partner is not
treated as compensation to an employee.
Thus, Partnership X’s contributions to the
HSAs of A, B, and C are not subject to the
comparability rules. Partnership X’s

contributions to D’s and E’s HSAs are subject
to the comparability rules because D and E
are employees of Partnership X and are not
partners in Partnership X. Partnership X’s
contributions satisfy the comparability rules.

Q—4: How are members of controlled
groups treated when applying the
comparability rules?

A—4: All persons or entities treated as
a single employer under section 414 (b),
(c), (m), or (o) are treated as one
employer. See sections 4980G(b) and
4980E(e).

QQ—5: What are the categories of
employees for comparability testing?

A-5: (a) Categories. The categories of
employees for comparability testing are
as follows (but see Q & A—6 of this
section for the treatment of collectively
bargained employees)—

(1) Current full-time employees;

(2) Current part-time employees; and

(3) Former employees (except for
former employees with coverage under
the employer’s HDHP because of an
election under a COBRA continuation
provision (as defined in section
9832(d)(1)).

(b) Part-time and full-time employees.
For purposes of section 4980G, part-
time employees are customarily
employed for fewer than 30 hours per
week and full-time employees are
customarily employed for 30 or more
hours per week. See sections 4980G(b)
and 4980E(d)(4)(A) and (B).

(c) In general. Except as provided in
Q & A—6 of this section, the categories
of employees in paragraph (a) of this Q
& A-5 are the exclusive categories of
employees for comparability testing. An
employer must make comparable
contributions to the HSAs of all
comparable participating employees
(eligible individuals who are in the
same category of employees with the
same category of HDHP coverage)
during the calendar year without regard
to any classification other than these
categories. For example, full-time
eligible employees with self-only HDHP
coverage and part-time eligible
employees with self-only HDHP
coverage are separate categories of
employees and different amounts can be
contributed to the HSAs for each of
these categories.

Q-6: Are employees who are included
in a unit of employees covered by a
collective bargaining agreement
comparable participating employees?

A-6: (a) In general. No. Collectively
bargained employees who are covered
by a bona fide collective bargaining
agreement between employee
representatives and one or more
employers are not comparable
participating employees, if health
benefits were the subject of good faith
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bargaining between such employee
representatives and such employer or
employers. Former employees covered
by a collective bargaining agreement
also are not comparable participating
employees.

(b) Examples. The following examples
illustrate the rules in paragraph (a) of
this Q & A—6. The examples read as
follows:

Example 1. Employer A offers its
employees an HDHP with a $1,500
deductible for self-only coverage. Employer
A has collectively bargained and non-
collectively bargained employees. The
collectively bargained employees are covered
by a collective bargaining agreement under
which health benefits were bargained in good
faith. In the 2007 calendar year, Employer A
contributes $500 to the HSAs of all eligible
non-collectively bargained employees with
self-only coverage under Employer A’s
HDHP. Employer A does not contribute to the
HSAs of the collectively bargained
employees. Employer A’s contributions to the
HSAs of non-collectively bargained
employees satisfy the comparability rules.
The comparability rules do not apply to
collectively bargained employees.

Example 2. Employer B offers its
employees an HDHP with a $1,500
deductible for self-only coverage. Employer B
has collectively bargained and non-
collectively bargained employees. The
collectively bargained employees are covered
by a collective bargaining agreement under
which health benefits were bargained in good
faith. In the 2007 calendar year and in
accordance with the terms of the collective
bargaining agreement, Employer B
contributes to the HSAs of all eligible
collectively bargained employees. Employer
B does not contribute to the HSAs of the non-
collectively bargained employees. Employer
B’s contributions to the HSAs of collectively
bargained employees are not subject to the
comparability rules because the
comparability rules do not apply to
collectively bargained employees.
Accordingly, Employer B’s failure to
contribute to the HSAs of the non-
collectively bargained employees does not
violate the comparability rules.

Example 3. Employer C has two units of
collectively bargained employees—unit Q
and unit R—each covered by a collective
bargaining agreement under which health
benefits were bargained in good faith. In the
2007 calendar year and in accordance with
the terms of the collective bargaining
agreement, Employer C contributes to the
HSAs of all eligible collectively bargained
employees in unit Q. In accordance with the
terms of the collective bargaining agreement,
Employer C makes no HSA contributions for
collectively bargained employees in unit R.
Employer C’s contributions to the HSAs of
collectively bargained employees are not
subject to the comparability rules because the
comparability rules do not apply to
collectively bargained employees.

Example 4. Employer D has a unit of
collectively bargained employees that are
covered by a collective bargaining agreement
under which health benefits were bargained

in good faith. In accordance with the terms
of the collective bargaining agreement,
Employer D contributes an amount equal to
a specified number of cents per hour for each
hour worked to the HSAs of all eligible
collectively bargained employees. Employer
D’s contributions to the HSAs of collectively
bargained employees are not subject to the
comparability rules because the
comparability rules do not apply to
collectively bargained employees.

Q-7: Is an employer permitted to
make comparable contributions only to
the HSAs of comparable participating
employees who have coverage under the
employer’s HDHP?

A-7: (a) Employer-provided HDHP
coverage. If during a calendar year, an
employer contributes to the HSA of any
employee who is an eligible individual
covered under an HDHP provided by
the employer, the employer is required
to make comparable contributions to the
HSAs of all comparable participating
employees with coverage under any
HDHP provided by the employer. An
employer that contributes only to the
HSAs of employees who are eligible
individuals with coverage under the
employer’s HDHP is not required to
make comparable contributions to HSAs
of employees who are eligible
individuals but are not covered under
the employer’s HDHP.

(b) Non-employer provided HDHP
coverage. An employer that contributes
to the HSA of any employee who is an
eligible individual with coverage under
any HDHP that is not an HDHP
provided by the employer, must make
comparable contributions to the HSAs
of all comparable participating
employees whether or not covered
under the employer’s HDHP. An
employer that makes a reasonable good
faith effort to identify all comparable
participating employees with non-
employer provided HDHP coverage and
makes comparable contributions to the
HSAs of such employees satisfies the
requirements in paragraph (b) of this Q
& A-7.

(c) Examples. The following examples
illustrate the rules in this Q & A-7.
None of the employees in the following
examples are covered by a collective
bargaining agreement. The examples
read as follows:

Example 1. In a calendar year, Employer E
offers an HDHP to its full-time employees.
Most full-time employees are covered under
Employer E’s HDHP and Employer E makes
comparable contributions only to these
employees’ HSAs. Employee W, a full-time
employee of Employer E and an eligible
individual, is covered under an HDHP
provided by the employer of W’s spouse and
not under Employer E’s HDHP. Employer E
is not required to make comparable
contributions to W’s HSA.

Example 2. In a calendar year, Employer F
does not offer an HDHP. Several full-time
employees of Employer F, who are eligible
individuals, have HSAs. Employer F
contributes to these employees’ HSAs.
Employer F must make comparable
contributions to the HSAs of all full-time
employees who are eligible individuals.

Example 3. In a calendar year, Employer G
offers an HDHP to its full-time employees.
Most full-time employees are covered under
Employer G’'s HDHP and Employer G makes
comparable contributions to these
employees’ HSAs and also to the HSAs of
full-time employees who are eligible
individuals and who are not covered under
Employer G’s HDHP. Employee S, a full-time
employee of Employer G and a comparable
participating employee, is covered under an
HDHP provided by the employer of S’s
spouse and not under Employer G’s HDHP.
Employer G must make comparable
contributions to S’s HSA.

Q-8: If an employee and his or her
spouse are eligible individuals who
work for the same employer and one
employee-spouse has family coverage
for both employees under the
employer’s HDHP, must the employer
make comparable contributions to the
HSAs of both employees?

A-8: (a) In general. If the employer
makes contributions only to the HSAs of
employees who are eligible individuals
covered under its HDHP where only one
employee-spouse has family coverage
for both employees under the
employer’s HDHP, the employer is not
required to contribute to the HSAs of
both employee-spouses. The employer
is required to contribute to the HSA of
the employee-spouse with coverage
under the employer’s HDHP, but is not
required to contribute to the HSA of the
employee-spouse covered under the
employer’s HDHP by virtue of his or her
spouse’s coverage. However, if the
employer contributes to the HSA of any
employee who is an eligible individual
with coverage under an HDHP that is
not an HDHP provided by the employer,
the employer must make comparable
contributions to the HSAs of both
employee-spouses if they are both
eligible individuals. If an employer is
required to contribute to the HSAs of
both employee-spouses, the employer is
not required to contribute amounts in
excess of the annual contribution limits
in section 223(b).

(b) Examples. The following examples
illustrate the rules in paragraph (a) of
this Q & A—8. None of the employees in
the following examples are covered by
a collective bargaining agreement. The
examples read as follows:

Example 1. In a calendar year, Employer H
offers an HDHP to its full-time employees.
Most full-time employees are covered under
Employer H’s HDHP and Employer H makes
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comparable contributions only to these
employees’ HSAs. T and U are a married
couple. Employee T, who is a full-time
employee of Employer H and an eligible
individual, has family coverage under
Employer H’s HDHP for T and T’s spouse.
Employee U, who is also a full-time
employee of Employer H and an eligible
individual, does not have coverage under
Employer H’s HDHP except as the spouse of
Employee T. Employer H is required to make
comparable contributions to T’s HSA, but is
not required to make comparable
contributions to U’s HSA.

Example 2. In a calendar year, Employer J
offers an HDHP to its full-time employees.
Most full-time employees are covered under
Employer J’s HDHP and Employer ] makes
comparable contributions to these
employees’ HSAs and to the HSAs of full-
time employees who are eligible individuals
but are not covered under Employer J’s
HDHP. R and S are a married couple.
Employee S, who is a full-time employee of
Employer J and an eligible individual, has
family coverage under Employer J’s HDHP for
S and S’s spouse. Employee R, who is also
a full-time employee of Employer J and an
eligible individual, does not have coverage
under Employer J’s HDHP except as the
spouse of Employee S. Employer ] must make
comparable contributions to S’s HSA and to
R’s HSA.

Q-9: Does an employer that makes
HSA contributions only for one class of
non-collectively bargained employees
who are eligible individuals, but not for
another class of non-collectively
bargained employees who are eligible
individuals (for example, management
v. non-management) satisfy the
requirement that the employer make
comparable contributions?

A-9: (a) Different classes of
employees.

No. If the two classes of employees
are comparable participating employees,
the comparability rules are not satisfied.
The only categories of employees for
comparability purposes are current full-
time employees, current part-time
employees, and former employees.
Collectively bargained employees are
not comparable participating
employees. But see Q & A1 in
54.4980G-5 on contributions made
through a cafeteria plan.

(b) Examples. The following examples
illustrate the rules in paragraph (a) of
this Q & A—9. None of the employees in
the following examples are covered by
a collective bargaining agreement. The
examples read as follows:

Example 1. In a calendar year, Employer K
maintains an HDHP covering all management
and non-management employees. Employer
K contributes to the HSAs of non-
management employees who are eligible
individuals covered under its HDHP.
Employer K does not contribute to the HSAs
of its management employees who are

eligible individuals covered under its HDHP.
The comparability rules are not satisfied.

Example 2. All of Employer L’s employees
are located in city X and city Y. In a calendar
year, Employer L maintains an HDHP for all
employees working in city X only. Employer
L does not maintain an HDHP for its
employees working in city Y. Employer L
contributes $500 to the HSAs of city X
employees who are eligible individuals with
coverage under its HDHP. Employer L does
not contribute to the HSAs of any of its city
Y employees. The comparability rules are
satisfied because none of the employees in
city Y are covered under an HDHP of
Employer L. (However, if any employees in
city Y were covered by an HDHP of Employer
L, Employer L could not fail to contribute to
their HSAs merely because they work in a
different city.)

Example 3. Employer M has two
divisions—division N and division O. In a
calendar year, Employer M maintains an
HDHP for employees working in division N
and division O. Employer M contributes to
the HSAs of division N employees who are
eligible individuals with coverage under its
HDHP. Employer M does not contribute to
the HSAs of division O employees who are
eligible individuals covered under its HDHP.
The comparability rules are not satisfied.

Q-10: If an employer contributes to
the HSAs of former employees who are
eligible individuals, do the
comparability rules apply to these
contributions?

A-10: (a) Former employees. Yes. The
comparability rules apply to
contributions an employer makes to
former employees’ HSAs. Therefore, if
an employer contributes to any former
employee’s HSA, it must make
comparable contributions to the HSAs
of all comparable participating former
employees (former employees who are
eligible individuals with the same
category of HDHP coverage). However,
an employer is not required to make
comparable contributions to the HSAs
of former employees with coverage
under the employer’s HDHP because of
an election under a COBRA
continuation provision (as defined in
section 9832(d)(1)). See Q & A—5 and Q
& A-12 of this section. The
comparability rules apply separately to
former employees because they are a
separate category of covered employee.
See Q & A-5 of this section. Also,
former employees who were covered by
a collective bargaining agreement
immediately before termination of
employment are not comparable
participating employees. See Q & A—6 of
this section.

(b) Locating former employees. An
employer making comparable
contributions to former employees must
take reasonable actions to locate any
missing comparable participating former
employees. In general, such actions
include the use of certified mail, the

Internal Revenue Service Letter
Forwarding Program or the Social
Security Administration’s Letter
Forwarding Service.

(c) Examples. The following examples
illustrate the rules in paragraph (a) of
this Q & A—10. None of the employees
in the following examples are covered
by a collective bargaining agreement.
The examples read as follows:

Example 1. In a calendar year, Employer N
contributes $1,000 for the calendar year to
the HSA of each current employee who is an
eligible individual with coverage under any
HDHP. Employer N does not contribute to the
HSA of any former employee who is an
eligible individual. Employer N’s
contributions satisfy the comparability rules.

Example 2. In a calendar year, Employer O
contributes to the HSAs of current employees
and former employees who are eligible
individuals covered under any HDHP.
Employer O contributes $750 to the HSA of
each current employee with self-only HDHP
coverage and $1,000 to the HSA of each
current employee with family HDHP
coverage. Employer O also contributes $300
to the HSA of each former employee with
self-only HDHP coverage and $400 to the
HSA of each former employee with family
HDHP coverage. Employer O’s contributions
satisfy the comparability rules.

Q-11: Is an employer permitted to
make comparable contributions only to
the HSAs of comparable participating
former employees who have coverage
under the employer’s HDHP?

A-11: If during a calendar year, an
employer contributes to the HSA of any
former employee who is an eligible
individual covered under an HDHP
provided by the employer, the employer
is required to make comparable
contributions to the HSAs of all former
employees who are comparable
participating former employees with
coverage under any HDHP provided by
the employer. An employer that
contributes only to the HSAs of former
employees who are eligible individuals
with coverage under the employer’s
HDHP is not required to make
comparable contributions to the HSAs
of former employees who are eligible
individuals and who are not covered
under the employer’s HDHP. However,
an employer that contributes to the HSA
of any former employee who is an
eligible individual with coverage under
an HDHP that is not an HDHP of the
employer, must make comparable
contributions to the HSAs of all former
employees who are eligible individuals
whether or not covered under an HDHP
of the employer.

QQ—12: If an employer contributes only
to the HSAs of former employees who
are eligible individuals with coverage
under the employer’s HDHP, must the
employer make comparable
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contributions to the HSAs of former
employees who are eligible individuals
with coverage under the employer’s
HDHP because of an election under a
COBRA continuation provision (as
defined in section 9832(d)(1))?

A-12: No. An employer that
contributes only to the HSAs of former
employees who are eligible individuals
with coverage under the employer’s
HDHP is not required to make
comparable contributions to the HSAs
of former employees who are eligible
individuals with coverage under the
employer’s HDHP because of an election
under a COBRA continuation provision
(as defined in section 9832(d)(1)).

(Q—13: How do the comparability rules
apply if some employees have HSAs
and other employees have Archer
MSAs?

A-13: (a) HSAs and Archer MSAs.
The comparability rules apply
separately to employees who have HSAs
and employees who have Archer MSAs.
However, if an employee has both an
HSA and an Archer MSA, the employer
may contribute to either the HSA or the
Archer MSA, but not to both.

(b) Example. The following example
illustrates the rules in paragraph (a) of
this Q & A-13:

Example. In a calendar year, Employer P
contributes $600 to the Archer MSA of each
employee who is an eligible individual and
who has an Archer MSA. Employer P
contributes $500 for the calendar year to the
HSA of each employee who is an eligible
individual and who has an HSA. If an
employee has both an Archer MSA and an
HSA, Employer P contributes to the
employee’s Archer MSA and not to the
employee’s HSA. Employee X has an Archer
MSA and an HSA. Employer P contributes
$600 for the calendar year to X’s Archer MSA
but does not contribute to X’s HSA. Employer
P’s contributions satisfy the comparability
rules.

§54.4980G-4 Calculating comparable
contributions.

QQ—1: What are comparable
contributions?

A-1: (a) Definition. Contributions are
comparable if, for each month in a
calendar year, the contributions are
either the same amount or the same
percentage of the deductible under the
HDHP for employees who are eligible
individuals with the same category of
coverage on the first day of that month.
Employees with self-only HDHP
coverage are tested separately from
employees with family HDHP coverage.
Similarly, employees with different
categories of family HDHP coverage may
be tested separately. See Q & A-2 in
§54.4980G-1. An employer is not
required to contribute the same amount
or the same percentage of the deductible

for employees who are eligible
individuals with one category of HDHP
coverage that it contributes for
employees who are eligible individuals
with a different category of HDHP
coverage. For example, an employer that
satisfies the comparability rules by
contributing the same amount to the
HSAs of all employees who are eligible
individuals with family HDHP coverage
is not required to contribute any amount
to the HSAs of employees who are
eligible individuals with self-only
HDHP coverage, or to contribute the
same percentage of the self-only HDHP
deductible as the amount contributed
with respect to family HDHP coverage.
However, the contribution with respect
to the self plus two category may not be
less than the contribution with respect
to the self plus one category and the
contribution with respect to the self
plus three or more category may not be
less than the contribution with respect
to the self plus two category.

(b) Examples. The following examples
illustrate the rules in paragraph (a) of
this Q & A—1. None of the employees in
the following examples are covered by
a collective bargaining agreement. The
examples read as follows:

Example 1. In the 2007 calendar year,
Employer A offers its full-time employees
three health plans, including an HDHP with
self-only coverage and a $2,000 deductible.
Employer A contributes $1,000 for the
calendar year to the HSA of each employee
who is an eligible individual electing the
self-only HDHP coverage. Employer A makes
no HSA contributions for employees with
family HDHP coverage or for employees who
do not elect the employer’s self-only HDHP.
Employer A’s HSA contributions satisfy the
comparability rules.

Example 2. In the 2007 calendar year,
Employer B offers its employees an HDHP
with a $3,000 deductible for self-only
coverage and a $4,000 deductible for family
coverage. Employer B contributes $1,000 for
the calendar year to the HSA of each
employee who is an eligible individual
electing the self-only HDHP coverage.
Employer B contributes $2,000 for the
calendar year to the HSA of each employee
who is an eligible individual electing the
family HDHP coverage. Employer B’s HSA
contributions satisfy the comparability rules.

Example 3. In the 2007 calendar year,
Employer C offers its employees an HDHP
with a $1,500 deductible for self-only
coverage and a $3,000 deductible for family
coverage. Employer C contributes $1,000 for
the calendar year to the HSA of each
employee who is an eligible individual
electing the self-only HDHP coverage.
Employer C contributes $1,000 for the
calendar year to the HSA of each employee
who is an eligible individual electing the
family HDHP coverage. Employer C’s HSA
contributions satisfy the comparability rules.

Example 4. In the 2007 calendar year,
Employer D offers its employees an HDHP

with a $1,500 deductible for self-only
coverage and a $3,000 deductible for family
coverage. Employer D contributes $1,500 for
the calendar year to the HSA of each
employee who is an eligible individual
electing the self-only HDHP coverage.
Employer D contributes $1,000 for the
calendar year to the HSA of each employee
who is an eligible individual electing the
family HDHP coverage. Employer D’s HSA
contributions satisfy the comparability rules.

Example 5. (i) In the 2007 calendar year,
Employer E maintains two HDHPs. Plan A
has a $2,000 deductible for self-only coverage
and a $4,000 deductible for family coverage.
Plan B has a $2,500 deductible for self-only
coverage and a $4,500 deductible for family
coverage. For the calendar year, Employer E
makes contributions to the HSA of each full-
time employee who is an eligible individual
covered under Plan A of $600 for self-only
coverage and $1,000 for family coverage.
Employer E satisfies the comparability rules,
if it makes either of the following
contributions for the 2007 calendar year to
the HSA of each full-time employee who is
an eligible individual covered under Plan
B—

(A) $600 for each full-time employee with
self-only coverage and $1,000 for each full-
time employee with family coverage; or

(B) $750 for each employee with self-only
coverage and $1,125 for each employee with
family coverage (the same percentage of the
deductible Employer E contributes for full-
time employees covered under Plan A, 30%
of the deductible for self-only coverage and
25% of the deductible for family coverage).

(ii) Employer E also makes contributions to
the HSA of each part-time employee who is
an eligible individual covered under Plan A
of $300 for self-only coverage and $500 for
family coverage. Employer E satisfies the
comparability rules, if it makes either of the
following contributions for the 2007 calendar
year to the HSA of each part-time employee
who is an eligible individual covered under
Plan B—

(A) $300 for each part-time employee with
self-only coverage and $500 for each part-
time employee with family coverage; or

(B) $375 for each part-time employee with
self-only coverage and $563 for each part-
time employee with family coverage (the
same percentage of the deductible Employer
E contributes for part-time employees
covered under Plan A, 15% of the deductible
for self-only coverage and 12.5% of the
deductible for family coverage).

Example 6. (i) In the 2007 calendar year,
Employer F maintains an HDHP. The HDHP
has the following coverage options—

(A) A $2,500 deductible for self-only
coverage;

(B) A $3,500 deductible for self plus one
dependent (self plus one);

(C) A $3,500 deductible for self plus
spouse (self plus one);

(D) A $3,500 deductible for self plus
spouse and one dependent (self plus two);
and

(E) A $3,500 deductible for self plus spouse
and two or more dependents (self plus three
or more).

(ii) Employer F makes the following
contributions for the calendar year to the
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HSA of each full-time employee who is an
eligible individual covered under the
HDHP—

(A) $750 for self-only coverage;

(B) $1,000 for self plus one dependent;

(C) $1,000 for self plus spouse;

(D) $1,500 for self plus spouse and one
dependent; and

(E) $2,000 for self plus spouse and two or
more dependents.

(iii) Employer F’s HSA contributions
satisfy the comparability rules.

Example 7. (i) In a calendar year, Employer
G offers its employees an HDHP and a health
flexible spending arrangement (health FSA).
The health FSA reimburses employees for
medical expenses as defined in section
213(d). Some of Employer G’s employees
have coverage under the HDHP and the
health FSA, some have coverage under the
HDHP and their spouse’s FSA, and some
have coverage under the HDHP and are
enrolled in Medicare. For the calendar year,
Employer G contributes $500 to the HSA of
each employee who is an eligible individual.
No contributions are made to the HSAs of
employees who have coverage under
Employer G’s health FSA or under a spouse’s
health FSA or who are enrolled in Medicare.

(ii) The employees who have coverage
under a health FSA (whether Employer H’s
or their spouse’s FSA) or who are covered
under Medicare are not eligible individuals.
Specifically, the employees who have
coverage under the health FSA or under a
spouse’s health FSA are not comparable
participating employees because they are not
eligible individuals under section 223(c)(1).
Similarly, the employees who are enrolled in
Medicare are not comparable participating
employees because they are not eligible
individuals under section 223(b)(7) and
(c)(1). Therefore, employees who have
coverage under the health FSA or under a
spouse’s health FSA and employees who are
enrolled in Medicare are excluded from
comparability testing. See sections 4980G(b)
and 4980E. Employer G’s contributions
satisfy the comparability rules.

Q—-2: How does an employer comply
with the comparability rules when some
non-collectively bargained employees
who are eligible individuals do not
work for the employer during the entire
calendar year?

A-2: (a) In general. In determining
whether the comparability rules are
satisfied, an employer must take into
account all full-time and part-time
employees who were employees and
eligible individuals for any month
during the calendar year. (Full-time and
part-time employees are tested
separately. See Q & A5 in §54.4980G—
3.) There are two methods to comply
with the comparability rules when some
employees who are eligible individuals
do not work for the employer during the
entire calendar year; contributions may
be made on a pay-as-you-go basis or on
a look-back basis. See Q & A—-9 through
Q & A-11 in §54.4980G-3 for the rules
regarding comparable contributions to
the HSAs of former employees.

(b) Contributions on a pay-as-you-go
basis. An employer may comply with
the comparability rules by contributing
amounts at one or more dates during the
calendar year to the HSAs of employees
who are eligible individuals as of the
first day of the month, if contributions
are the same amount or the same
percentage of the HDHP deductible for
employees who are eligible individuals
as of the first day of the month with the
same category of coverage and are made
at the same time. Contributions made at
the employer’s usual payroll interval for
different groups of employees are
considered to be made at the same time.
For example, if salaried employees are
paid monthly and hourly employees are
paid bi-weekly, an employer may
contribute to the HSAs of hourly
employees on a bi-weekly basis and to
the HSAs of salaried employees on a
monthly basis. An employer may
change the amount that it contributes to
the HSAs of employees at any point.
However, the changed contribution
amounts must satisfy the comparability
rules.

(c) Examples. The following examples
illustrate the rules in paragraph (b) of
this Q & A—2: The examples read as
follows:

Example 1. (i) Beginning on January 1st,
Employer H contributes $50 per month on
the first day of each month to the HSA of
each employee who is an eligible individual
on that date. Employer H does not contribute
to the HSAs of former employees. In mid-
March of the same year, Employee X, an
eligible individual, terminates employment
after Employer H has contributed $150 to X’s
HSA. After X terminates employment,
Employer H does not contribute additional
amounts to X’s HSA. In mid-April of the
same year, Employer H hires Employee Y, an
eligible individual, and contributes $50 to
Y’s HSA in May and $50 in June. Effective
in July of the same year, Employer H stops
contributing to the HSAs of all employees
and makes no contributions to the HSA of
any employee for the months of July through
December. In August, Employer H hires
Employee Z, an eligible individual. Employer
H does not contribute to Z’s HSA. After Z is
hired, Employer H does not hire additional
employees. As of the end of the calendar
year, Employer H has made the following
HSA contributions to its employees’ HSAs—

(A) Employer H contributed $150 to X’s
HSA;

(B) Employer H contributed $100 to Y’s
HSA;

(C) Employer H did not contribute to Z’s
HSA; and

(D) Employer H contributed $300 to the
HSA of each employee who was an eligible
individual and employed by Employer ] from
January through June.

(ii) Employer H’s contributions satisfy the
comparability rules.

Example 2. In a calendar year, Employer ]
offers its employees an HDHP and

contributes on a monthly pay-as-you-go basis
to the HSAs of employees who are eligible
individuals with coverage under Employer J's
HDHP. In the calendar year, Employer ]
contributes $50 per month to the HSA of
each of employee with self-only HDHP
coverage and $100 per month to the HSA of
each employee with family HDHP coverage.
From January 1st through March 31th of the
calendar year, Employee X is an eligible
individual with self-only HDHP coverage.
From April 1st through December 31th of the
calendar year, X is an eligible individual
with family HDHP coverage. For the months
of January, February and March of the
calendar year, Employer J contributes $50 per
month to X’s HSA. For the remaining months
of the calendar year, Employer J contributes
$100 per month to X’s HSA. Employer J's
contributions to X’s HSA satisfy the
comparability rules.

(d) Contributions on a look-back
basis. An employer may also satisfy the
comparability rules by determining
comparable contributions for the
calendar year at the end of the calendar
year, taking into account all employees
who were eligible individuals for any
month during the calendar year and
contributing the same percentage of the
HDHP deductible or the same dollar
amount to the HSAs of all employees
with the same category of coverage for
that month.

(e) Examples. The following examples
illustrate the rules in paragraph (d) of
this Q & A-2. The examples read as
follows:

Example 1. In a calendar year, Employer K
offers its employees an HDHP and
contributes on a look-back basis to the HSAs
of employees who are eligible individuals
with coverage under Employer K’s HDHP.
Employer K contributes $600 ($50 per
month) for the calendar year to the HSA of
each of employee with self-only HDHP
coverage and $1,200 ($100 per month) for the
calendar year to the HSA of each employee
with family HDHP coverage. From January
1st through June 30th of the calendar year,
Employee Y is an eligible individual with
family HDHP coverage. From July 1st through
December 31, Y is an eligible individual with
self-only HDHP coverage. Employer K
contributes $900 on a look-back basis for the
calendar year to Y’s HSA ($100 per month for
the months of January through June and $50
per month for the months of July through
December). Employer K’s contributions to Y’s
HSA satisfy the comparability rules.

Example 2. On December 31st, Employer L
contributes $50 per month on a look-back
basis to each employee’s HSA for each month
in the calendar year that the employee was
an eligible individual. In mid-March of the
same year, Employee T, an eligible
individual, terminated employment. In mid-
April of the same year, Employer L hired
Employee U, who becomes an eligible
individual as of May 1st and works for
Employer L through December 31st. On
December 31st, Employer L contributes $150
to Employee T’s HSA and $400 to Employee
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U’s HSA. Employer L’s contributions satisfy
the comparability rules.

(f) Periods and dates for making
contributions. With both the pay-as-you-
go method and the look-back method,
an employer may establish, on a
reasonable and consistent basis, periods
for which contributions will be made
(for example, a quarterly period
covering three consecutive months in a
calendar year) and the dates on which
such contributions will be made for that
designated period (for example, the first
day of the quarter or the last day of the
quarter in the case of an employer who
has established a quarterly period for
making contributions). An employer
that makes contributions on a pay-as-
you-go basis for a period covering more
than one month will not fail to satisfy
the comparability rules because an
employee who terminates employment
prior to the end of the period for which
contributions were made has received
more contributions on a monthly basis
than employees who have worked the
entire period. In addition, an employer
that makes contributions on a pay-as-
you-go basis for a period covering more
than one month must make HSA
contributions for any comparable
participating employees hired after the
date of initial funding for that period.

(g) Example. The following example
illustrates the rules in paragraph (f) of
this Q & A-2:

Example. Employer M has established, on
a reasonable and consistent basis, a quarterly
period for making contributions to the HSAs
of eligible employees on a pay-as-you-go
basis. Beginning on January 1st, Employer M
contributes $150 for the first three months of
the calendar year to the HSA of each
employee who is an eligible individual on
that date. On January 15th, Employee V, an
eligible individual, terminated employment
after Employer M has contributed $150 to V’s
HSA. On January 15th, Employer M hired
Employee W, who becomes an eligible
individual as of February 1st. On April 1st,
Employer M has contributed $100 to W’s
HSA for the two months (February and
March) in the quarter period that Employee
W was an eligible employee. Employer M’s
contributions satisfy the comparability rules.

Q-3: How do the comparability rules
apply to employer contributions to
employees’ HSAs if some non-
collectively bargained employees work
full-time during the entire calendar
year, and other non-collectively
bargained employees work full-time for
less than the entire calendar year?

A-3: Employer contributions to the
HSAs of employees who work full-time
for less than twelve months satisfy the
comparability rules if the contribution
amount is comparable when determined
on a month-to-month basis. For
example, if the employer contributes

$240 to the HSA of each full-time
employee who works the entire calendar
year, the employer must contribute $60
to the HSA of each full-time employee
who works on the first day of each three
months of the calendar year. The rules
set forth in this Q & A-2 apply to
employer contributions made on a pay-
as-you-go basis or on a look-back basis
as described in Q & A-3 of this section.
See sections 4980G(b) and
4980E(d)(2)(B).

Q—4: May an employer make
contributions for the entire year to the
HSAs of its employees who are eligible
individuals at the beginning of the
calendar year (on a pre-funded basis)
instead of contributing on a pay-as-you-
go or on a look-back basis?

A—4: (a) Contributions on a pre-
funded basis. Yes. An employer may
make contributions for the entire year to
the HSAs of its employees who are
eligible individuals at the beginning of
the calendar year. An employer that pre-
funds the HSAs of its employees will
not fail to satisfy the comparability rules
because an employee who terminates
employment prior to the end of the
calendar year has received more
contributions on a monthly basis than
employees who work the entire calendar
year. See Q & A—12 of this section.
Under section 223(d)(1)(E), an account
beneficiary’s interest in an HSA is
nonforfeitable. An employer must make
comparable contributions for all
employees who are comparable
participating employees for any month
during the calendar year, including
employees who are eligible individuals
hired after the date of initial funding.
An employer that makes HSA
contributions on a pre-funded basis may
also contribute on a pre-funded basis to
the HSAs of employees who are eligible
individuals hired after the date of initial
funding. Alternatively, an employer that
has pre-funded the HSAs of comparable
participating employees may contribute
to the HSAs of employees who are
eligible individuals hired after the date
of initial funding on a pay-as-you-go
basis or on a look-back basis. An
employer that makes HSA contributions
on a pre-funded basis must use the same
contribution method for all employees
who are eligible individuals hired after
the date of initial funding.

(b) Example. The following example
illustrates the rules in paragraph (a) of
this Q & A—4:

Example. (i) On January 1, Employer N
contributes $1,200 for the calendar year on a
pre-funded basis to the HSA of each
employee who is an eligible individual. In
mid-May, Employer N hires Employee B,
who becomes an eligible individual as of
June 1st. Therefore, Employer N is required

to make comparable contributions to B’s HSA
beginning in June. Employer N satisfies the
comparability rules with respect to
contributions to B’s HSA if it makes HSA
contributions in any one of the following
ways—

(A) Pre-funding B’s HSA by contributing
$700 to B’s HSA;

(B) Contributing $100 per month on a pay-
as-you-go basis to B’s HSA; or

(C) Contributing to B’s HSA at the end of
the calendar year taking into account each
month that B was an eligible individual and
employed by Employer M.

(ii) If Employer M hires additional
employees who are eligible individuals after
initial funding, it must use the same
contribution method for these employees that
it used to contribute to B’s HSA.

QQ-5: Must an employer use the same
contribution method as described in Q
& A-2 and Q & A—4 of this section for
all employees who were comparable
participating employees for any month
during the calendar year?

A-5: Yes. If an employer makes
comparable HSA contributions on a
pay-as-you-go basis, it must do so for
each employee who is a comparable
participating employee as of the first
day of the month. If an employer makes
comparable contributions on a look-
back basis, it must do so for each
employee who was a comparable
participating employee for any month
during the calendar year. If an employer
makes HSA contributions on a pre-
funded basis, it must do so for all
employees who are comparable
participating employees at the
beginning of the calendar year and must
make comparable HSA contributions for
all employees who are comparable
participating employees for any month
during the calendar year, including
employees who are eligible individuals
hired after the date of initial funding.
See Q & A—4 of this section for rules
regarding contributions for employees
hired after initial funding.

Q—-6: How does an employer comply
with the comparability rules if an
employee has not established an HSA at
the time the employer contributes to its
employees’ HSAs?

A—6: (a) Employee has not established
an HSA at the time the employer funds
its employees’ HSAs. If an employee has
not established an HSA at the time the
employer funds its employees’ HSAs,
the employer complies with the
comparability rules by contributing
comparable amounts plus reasonable
interest to the employee’s HSA when
the employee establishes the HSA,
taking into account each month that the
employee was a comparable
participating employee. See Q & A-13 of
this section for rules regarding
reasonable interest.
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(b) Employee has not established an
HSA by the end of the calendar year.
[Reserved].

(c) Example. The following example
illustrates the rules in paragraph (a) of
this Q & A-6:

Example. Beginning on January 1st,
Employer O contributes $500 per calendar
year on a pay-as-you-go basis to the HSA of
each employee who is an eligible individual.
Employee C is an eligible individual during
the entire calendar year but does not
establish an HSA until March.
Notwithstanding C’s delay in establishing an
HSA, Employer O must make up the missed
HSA contributions plus reasonable interest
for January and February by April 15th of the
following calendar year.

QQ-7: If an employer bases its
contributions on a percentage of the
HDHP deductible, how is the correct
percentage or dollar amount computed?

A-7: (a) Computing HSA
contributions. The correct percentage is
determined by rounding to the nearest
1/100th of a percentage point and the
dollar amount is determined by
rounding to the nearest whole dollar.

(b) Example. The following example
illustrates the rules in paragraph (a) of
this Q & A-7:

Example. In this Example, assume that
each HDHP provided by Employer P satisfies
the definition of an HDHP for the 2007
calendar year. In the 2007 calendar year,
Employer P maintains two HDHPs. Plan A
has a deductible of $3,000 for self-only
coverage. Employer P contributes $1,000 for
the calendar year to the HSA of each
employee covered under Plan A. Plan B has
a deductible of $3,500 for self-only coverage.
Employer P satisfies the comparability rules
if it makes either of the following
contributions for the 2007 calendar year to
the HSA of each employee who is an eligible
individual with self-only coverage under
Plan B—

(i) $1,000; or

(ii) $1,167 (33.33% of the deductible
rounded to the nearest whole dollar amount).

Q-8: Does an employer that
contributes to the HSA of each
comparable participating employee in
an amount equal to the employee’s HSA
contribution or a percentage of the
employee’s HSA contribution (matching
contributions) satisfy the rule that all
comparable participating employees
receive comparable contributions?

A-8: No. If all comparable
participating employees do not
contribute the same amount to their
HSAs and, consequently, do not receive
comparable contributions to their HSAs,
the comparability rules are not satisfied,
notwithstanding that the employer
offers to make available the same
contribution amount to each comparable
participating employee. But see
Q & A—1in §54.4980G—5 on

contributions to HSAs made through a
cafeteria plan.

Q-9: If an employer conditions
contributions by the employer to an
employee’s HSA on an employee’s
participation in health assessments,
disease management programs or
wellness programs and makes the same
contributions available to all employees
who participate in the programs, do the
contributions satisfy the comparability
rules?

A-9: No. If all comparable
participating employees do not elect to
participate in all the programs and
consequently, all comparable
participating employees do not receive
comparable contributions to their HSAs,
the employer contributions fail to satisfy
the comparability rules. But see
Q & A-1in §54.4980G—5 on
contributions made to HSAs through a
cafeteria plan.

Q—10: If an employer makes
additional contributions to the HSAs of
all comparable participating employees
who have attained a specified age or
who have worked for the employer for
a specified number of years, do the
contributions satisfy the comparability
rules?

A-10: No. If all comparable
participating employees do not meet the
age or length of service requirement, all
comparable participating employees do
not receive comparable contributions to
their HSAs and the employer
contributions fail to satisfy the
comparability rules.

Q-11: If an employer makes
additional contributions to the HSAs of
all comparable participating employees
who are eligible to make the additional
contributions (HSA catch-up
contributions) under section 223(b)(3),
do the contributions satisfy the
comparability rules?

A-11: No. If all comparable
participating employees are not eligible
to make the additional HSA
contributions under section 223(b)(3),
all comparable participating employees
do not receive comparable contributions
to their HSAs, and the employer
contributions fail to satisfy the
comparability rules.

Q—-12: If an employer’s contributions
to an employee’s HSA result in non-
comparable contributions, may the
employer recoup the excess amount
from the employee’s HSA?

A—-12: No. An employer may not
recoup from an employee’s HSA any
portion of the employer’s contribution
to the employee’s HSA. Under section
223(d)(1)(E), an account beneficiary’s
interest in an HSA is nonforfeitable.
However, an employer may make
additional HSA contributions to satisfy

the comparability rules. An employer
may contribute up until April 15th
following the calendar year in which the
non-comparable contributions were
made. An employer that makes
additional HSA contributions to correct
non-comparable contributions must also
contribute reasonable interest. However,
an employer is not required to
contribute amounts in excess of the
annual contribution limits in section
223(b). See Q & A—13 of this section for
rules regarding reasonable interest.

Q—13: What constitutes a reasonable
interest rate for purposes of making
comparable contributions?

A-13: The determination of whether a
rate of interest used by an employer is
reasonable will be based on all of the
facts and circumstances. If an employer
calculates interest using the Federal
short-term rate as determined by the
Secretary in accordance with section
1274(d), the employer is deemed to use
a reasonable interest rate.

§54.4980G-5 HSA comparability rules and
cafeteria plans and waiver of excise tax.

QQ-1: If an employer makes
contributions through a section 125
cafeteria plan to the HSA of each
employee who is an eligible individual,
are the contributions subject to the
comparability rules?

A-1: (a) In general. No. The
comparability rules do not apply to HSA
contributions that an employer makes
through a section 125 cafeteria plan.
However, contributions to an HSA made
through a cafeteria plan are subject to
the section 125 nondiscrimination rules
(eligibility rules, contributions and
benefits tests and key employee
concentration tests). See section 125(b),
(c) and (g) and the regulations
thereunder.

(b) Contributions made through a
section 125 cafeteria plan. Employer
contributions to employees’ HSAs are
made through a section 125 cafeteria
plan and are subject to the section 125
cafeteria plan nondiscrimination rules
and not the comparability rules if under
the written cafeteria plan, the
employees have the right to elect to
receive cash or other taxable benefits in
lieu of all or a portion of an HSA
contribution (meaning that all or a
portion of the HSA contributions are
available as pre-tax salary reduction
amounts), regardless of whether an
employee actually elects to contribute
any amount to the HSA by salary
reduction.

QQ-2: If an employer makes
contributions through a cafeteria plan to
the HSA of each employee who is an
eligible individual in an amount equal
to the amount of the employee’s HSA
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contribution or a percentage of the
amount of the employee’s HSA
contribution (matching contributions),
are the contributions subject to the
section 4980G comparability rules?

A-2: No. The comparability rules do
not apply to HSA contributions that an
employer makes through a section 125
cafeteria plan. Thus, where matching
contributions are made by an employer
through a cafeteria plan, the
contributions are not subject to the
comparability rules of section 4980G.
However, contributions, including
matching contributions, to an HSA
made under a cafeteria plan are subject
to the section 125 nondiscrimination
rules (eligibility rules, contributions and
benefits tests and key employee
concentration tests). See Q & A—1 of this
section.

QQ-3: If under the employer’s cafeteria
plan, employees who are eligible
individuals and who participate in
health assessments, disease
management programs or wellness
programs receive an employer
contribution to an HSA and the
employees have the right to elect to
make pre-tax salary reduction
contributions to their HSAs, are the
contributions subject to the
comparability rules?

A-3: (a) In general. No. The
comparability rules do not apply to
employer contributions to an HSA made
through a cafeteria plan. See Q & A-1
of this section.

(b) Examples. The following examples
illustrate the rules in this § 54.4980G—5.
The examples read as follows:

Example 1. Employer A’s written cafeteria
plan permits employees to elect to make pre-
tax salary reduction contributions to their
HSAs. Employees making this election have
the right to receive cash or other taxable
benefits in lieu of their HSA pre-tax
contribution. The section 125 cafeteria plan
nondiscrimination rules and not the
comparability rules apply because the HSA
contributions are made through the cafeteria
plan.

Example 2. Employer B’s written cafeteria
plan permits employees to elect to make pre-
tax salary reduction contributions to their
HSAs. Employees making this election have
the right to receive cash or other taxable
benefits in lieu of their HSA pre-tax
contribution. Employer B automatically
contributes a non-elective matching
contribution or seed money to the HSA of
each employee who makes a pre-tax HSA
contribution. The section 125 cafeteria plan
nondiscrimination rules and not the
comparability rules apply to Employer B’s
HSA contributions because the HSA
contributions are made through the cafeteria
plan.

Example 3. Employer C’s written cafeteria
plan permits employees to elect to make pre-
tax salary reduction contributions to their

HSAs. Employees making this election have
the right to receive cash or other taxable
benefits in lieu of their HSA pre-tax
contribution. Employer C makes a non-
elective contribution to the HSAs of all
employees who complete a health risk
assessment and participate in Employer C’s
wellness program. Employees do not have
the right to receive cash or other taxable
benefits in lieu of Employer C’s non-elective
contribution. The section 125 cafeteria plan
nondiscrimination rules and not the
comparability rules apply to Employer C’s
HSA contributions because the HSA
contributions are made through the cafeteria
plan.

Example 4. Employer D’s written cafeteria
plan permits employees to elect to make pre-
tax salary reduction contributions to their
HSAs. Employees making this election have
the right to receive cash or other taxable
benefits in lieu of their HSA pre-tax
contribution. Employees participating in the
plan who are eligible individuals receive
automatic employer contributions to their
HSAs. Employees make no election with
respect to Employer D’s contribution and do
not have the right to receive cash or other
taxable benefits in lieu of Employer D’s
contribution but are permitted to make their
own pre-tax salary reduction contributions to
fund their HSAs. The section 125 cafeteria
plan nondiscrimination rules and not the
comparability rules apply to Employer D’s
HSA contributions because the HSA
contributions are made through the cafeteria
plan.

Q—4: May all or part of the excise tax
imposed under section 4980G be
waived?

A—4: In the case of a failure which is
due to reasonable cause and not to
willful neglect, all or a portion of the
excise tax imposed under section 4980G
may be waived to the extent that the
payment of the tax would be excessive
relative to the failure involved. See
sections 4980G(b) and 4980E(c).

Approved: July 14, 2006.
Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

Eric Solomon,

Acting Deputy Assistant Secretary (Tax
Policy).

[FR Doc. E6-11991 Filed 7—28—06; 8:45 am]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 261
[FRL-8204-4]

Hazardous Waste Management
System; Identification and Listing of
Hazardous Waste; Final Exclusion

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to codify a longstanding
generator-specific delisting
determination for brine purification
muds (K071) generated by Olin
Corporation (Olin) at its facility in
Charleston, Tennessee. This rule will
amend the Code of Federal Regulations
to reflect the delisting, which was
granted by EPA in December 1981 and
by the Tennessee Department of
Environment and Conservation in June
1983 after full notice and comment. The
rule will not impose any new
requirements on Olin or any other
member of the regulated community.
DATES: This rule is effective on
September 29, 2006 without further
notice unless we receive adverse
comment by August 30, 2006. If we
receive adverse comments, we will
publish a timely withdrawal in the
Federal Register informing the public
that this rule will not take effect.
ADDRESSES: Submit comments,
identified by docket number EPA-R04—
RCRA-2006-0478, by one of the
following methods:

e Federal eRulemaking Portal:
www.regulations.gov. Follow the on-line
instructions.

e E-mail: lippert.kristin@epa.gov.

e Mail or deliver: Kristin Lippert,
North Enforcement and Compliance
Section, Mail Code 4WD-RCRA, RCRA
Enforcement and Compliance Branch,
U.S. Environmental Protection Agency,
Region 4, Sam Nunn Atlanta Federal
Center, 61 Forsyth Street, SW., Atlanta,
Georgia 30303.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
www.regulations.gov or e-mail.
www.regulations.gov is an “anonymous
access” system, and EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send e-mail
directly to EPA, your e-mail address
will be automatically captured and
included as part of the public comment.
If EPA cannot read your comment due
to technical difficulties and cannot
contact you for clarification, EPA may
not be able to consider your comment.

Docket: The index to the docket for
this action is available electronically at
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www.regulations.gov and in hard copy
at the EPA Library, U.S. Environmental
Protection Agency, Region 4, Sam Nunn
Atlanta Federal Center, 61 Forsyth
Street SW., Atlanta, Georgia 30303.
While all documents in the docket are
listed in the index, some information
may be publicly available only at the
hard copy location (e.g., copyrighted
material), and some may not be publicly
available in either location (e.g., CBI).
FOR FURTHER INFORMATION CONTACT: For
general and technical information about
this Direct Final Rule, contact Kristin
Lippert, North Enforcement and
Compliance Section, Mail Code 4WD-
RCRA, RCRA Enforcement and
Compliance Branch, U.S. Environmental
Protection Agency, Region 4, Sam Nunn
Atlanta Federal Center, 61 Forsyth
Street SW., Atlanta, Georgia 30303 or
call (404) 562—-8605.

SUPPLEMENTARY INFORMATION: The
information in this section is organized
as follows:

I. Legal Background

II. Olin’s Petition to Delist its Waste

III. Evaluation of Olin’s Petition

IV. History of this Rulemaking

V. Final Action and Effective Date

VI. Regulatory Impact

VII. Regulatory Flexibility Act

VIII. Executive Order 12875

IX. Executive Order 12898

X. Executive Order 13211

XI. Paperwork Reduction Act

XII. Unfunded Mandates Reform Act

XIII. Executive Order 13045

XIV. Executive Order 13175

XV. National Technology Transfer and
Advancement Act

XVI. Executive Order 13132 Federalism

XVII. Submission to Congress and General
Accounting Office

I. Legal Background

On January 16, 1981, as part of its
final and interim final regulations
implementing section 3001 of the
Resource Conservation and Recovery
Act (RCRA), EPA published an amended
list of hazardous wastes from non-
specific and specific sources. This list
has been amended several times and is
published in Title 40 Code of Federal
Regulations (40 CFR) 261.31 and 261.32.
These wastes are listed as hazardous
because: (1) They exhibit one or more of
the characteristics of hazardous waste
identified in subpart C of part 261 (i.e.,
ignitability, corrosivity, reactivity, and
toxicity); or (2) they meet the criteria for
listing contained in 40 CFR 261.11(a)(2)
or (a)(3).

Individual waste streams may vary,
however, depending on raw materials,
industrial processes, and other factors.
Thus, while a waste that is described in
these regulations generally is hazardous,
a specific waste from an individual

facility meeting the listing description
may not be. For this reason, 40 CFR
260.20 and 260.22 provide an exclusion
procedure, called delisting, which
allows persons to demonstrate that a
specific waste generated at a particular
facility should not be regulated as a
hazardous waste.

I1. Olin’s Petition to Delist its Waste

On July 13, 1981, Olin petitioned EPA
to amend 40 CFR part 261 to exclude
sodium chloride purification muds
generated at Olin’s facility in
Charleston, Tennessee. The muds meet
the listing description for EPA
Hazardous Waste No. K071—brine
purification muds from the mercury cell
process in chlorine production, where
separately prepurified brine is not used.

Olin’s petition included a description
of its production and treatment
processes. Olin’s Charleston facility
manufactures chlorine using a mercury
cell chlor-alkali process. The chlor-
alkali production process at Charleston
involves the preparation of a strong
brine from rock salt, which then
circulates through mercury where part
of the dissolved sodium chloride is
separated by electrolysis into chlorine
and sodium. The chlorine is collected
and processed into liquid chlorine and
the sodium amalgamates with the
mercury of the cell and is separated and
decomposed to form sodium hydroxide.
The weak brine leaves the cells, is
dechlorinated, resaturated, and purified.
The purification (settling and filtration)
of the resaturated brine produces brine
muds which contain low levels of
mercury carried over from the cells. The
muds are dewatered using gravity.
Liquid brine and dissolved mercury
drain out and are returned to the brine
system.

Olin’s petition also included a
description of total constituent and EP
toxicity analyses of the muds for
mercury, the constituent of concern for
K071, and provided a plan for
continuous testing of the muds prior to
disposal.

I11. Evaluation of Olin’s Petition

Based on the information submitted
by Olin, EPA granted a conditional
temporary exclusion for Olin’s sodium
chloride purification muds on December
16, 1981 (46 FR 61272, December 16,
1981). The exclusion is conditioned on
Olin’s testing of samples from each
batch of mud for mercury prior to
disposal. Batches with a mercury
concentration of 0.05 parts per million
(ppm) or less are considered
nonhazardous and are disposed of in
Olin’s on-site solid waste landfill.
Batches that exceed 0.05 ppm of

mercury are considered hazardous and
are disposed of accordingly. EPA
requested public comments on the
delisting of Olin’s brine purification
muds. No adverse comments were
received by the Agency.

At EPA’s direction on September 28,
1981, Olin also submitted a delisting
petition to the Tennessee Division of
Solid Waste Management because, at
that time, Tennessee had Phase 1
Interim Authorization. On February 17,
1982, Tennessee published notice of its
tentative decision to grant Olin’s
delisting petition and requested public
comments. No public comments were
received by Tennessee. On June 28,
1983, Tennessee granted final approval
of Olin’s petition. Under the terms of
the final approval, Olin must analyze
samples from every batch of mud before
disposal and submit the results to
Tennessee on a quarterly basis. If a
batch exceeds a mercury concentration
of 0.05 ppm, Olin must handle the batch
as a hazardous waste.

In 1984, Congress passed the
Hazardous and Solid Waste
Amendments (“HSWA”) to RCRA.
HSWA included additional criteria for
evaluating proposed exclusions of
certain listed waste. In anticipation of
HSWA, EPA and Tennessee asked Olin
to supply additional information that
would allow evaluation of Olin’s
delisting under HSWA'’s proposed
criteria. Olin complied, supplying
detailed information supporting the
delisting determination previously
made by the agencies. Subsequently,
both agencies confirmed that final
exclusions, such as Olin’s delisting,
which were granted before November 8,
1984 were not affected by HSWA.

1V. History of This Rulemaking

In 2004, Olin contacted EPA seeking
confirmation that use of potassium
chloride as a raw material in the
mercury cell process would not affect
application of Olin’s delisting to brine
purification muds generated in that
process, provided the muds meet the
criteria of the delisting. Olin determined
that use of potassium chloride as a raw
material in the production process will
not alter the composition or
characteristics of the resulting brine
purification muds with respect to
mercury, the constituent of concern, nor
will use of potassium chloride introduce
any other hazardous constituents into
the muds. EPA agreed with Olin’s
determination and concluded that Olin
did not need a modification to its
current delisting in order to use the
delisting to manage muds generated in
the potassium chloride process.
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In the course of EPA’s review of
Olin’s determination regarding use of
potassium chloride, the Agency noted
that Olin’s delisting is not listed in the
Code of Federal Regulations. EPA is
issuing this direct final rule to correct
this oversight.

V. Final Action and Effective Date

By this rule, EPA is taking direct final
action to incorporate Olin’s
longstanding delisting into the Code of
Federal Regulations. EPA is publishing
this as a direct final rule because the
Agency views this as a non-
controversial amendment to the Code of
Federal Regulations and anticipates no
adverse comments. Interested parties
had two prior opportunities to comment
on Olin’s delisting petition, first at the
federal level and later at the state level,
and no adverse comments were
submitted. EPA sees no reason to
provide a third comment period.

This rule will be effective upon
publication in the Federal Register.
Section 3010(b) of RCRA allows rules to
become effective immediately when the
regulated community does not need
time to come into compliance. That is
the case here because this rule will
codify Olin’s longstanding delisting for
brine purification muds by amending
the Code of Federal Regulations to
reflect the delisting. The rule does not
impose any new requirements on Olin
or any other member of the regulated
community. This reason also provides a
basis for making this rule effective
immediately, upon publication, under
the Administrative Procedure Act
pursuant to 5 U.S.C. 553(d).

VI. Regulatory Impact

Because EPA is issuing today’s rule
under the Federal RCRA delisting
program, only states subject to federal
RCRA delisting provisions are affected.
This exclusion may not be effective in
states that have received EPA’s
authorization to make their own
delisting decisions.

Under section 3009 of RCRA, EPA
allows states to impose their own non-
RCRA regulatory requirements that are
more stringent than EPA’s requirements.
These more stringent requirements may
include a provision that prohibits a
federally issued exclusion from taking
effect in the state. EPA urges petitioners
to contact the state regulatory authority
to establish the status of their wastes
under state law.

EPA has also authorized some states
to administer a delisting program in
place of the federal program, that is, to
make state delisting decisions.
Therefore, this exclusion does not apply
in those authorized states. If Olin

manages brine purification muds in any
state with delisting authorization, Olin
must obtain delisting authorization from
the state before Olin can manage the
brine purification muds as
nonhazardous in that state.

Under Executive Order 12866 (58 FR
51735, October 4, 1993), EPA must
conduct an ‘“‘assessment of the potential
costs and benefits” for all “significant”
regulatory actions. Today’s rule is not
significant because its effect is to reduce
the overall costs and economic impact
of EPA’s hazardous waste management
regulations. This reduction is achieved
by excluding waste generated at a
specific facility from EPA’s lists of
hazardous wastes, thus enabling a
facility to manage its waste as
nonhazardous. Because there is no
additional impact from today’s rule, the
rule is not a significant regulation, and
no cost/benefit assessment is required.
The Office of Management and Budget
(OMB) has also exempted this rule from
the requirement for OMB review under
Section (6) of Executive Order 12866.

VII. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 601-612, whenever an agency
is required to publish a general notice
of rulemaking for any proposed or final
rule, it must prepare and make available
for public comment a regulatory
flexibility analysis which describes the
impact of the rule on small entities (that
is, small businesses, small
organizations, and small governmental
jurisdictions). No regulatory flexibility
analysis is required, however, if the
Administrator or delegated
representative certifies that the rule will
not have a significant economic impact
on a substantial number of small
entities.

Today’s rule will not have any impact
on small entities since its effect is to
reduce the overall costs of EPA’s
hazardous waste regulations on one
facility. Accordingly, EPA hereby
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities.
This rule, therefore, does not require a
regulatory flexibility analysis.

VIII. Executive Order 12875

Under Executive Order 12875, EPA
may not issue a regulation that is not
required by statute and that creates a
mandate upon a state, local, or tribal
government, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments. If
the mandate is unfunded, EPA must
provide to the Office of Management
and Budget a description of the extent

of EPA’s prior consultation with
representatives of affected state, local,
and tribal governments, the nature of
their concerns, copies of written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of state, local, and tribal
governments “‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”
Today’s rule does not create a mandate
on state, local or tribal governments.
The rule does not impose any
enforceable duties on these entities.
Accordingly, the requirements of
section 1(a) of Executive Order 12875 do
not apply to this rule.

IX. Executive Order 12898

Executive Order 12898, ‘“‘Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Population” (February 11,
1994), is designed to address the
environmental and human health
conditions of minority and low-income
populations. EPA is committed to
addressing environmental justice
concerns and has assumed a leadership
role in environmental justice initiatives
to enhance environmental quality for all
citizens of the United States. The
Agency’s goals are to ensure that no
segment of the population, regardless of
race, color, national origin, income, or
net worth bears disproportionately high
and adverse human health and
environmental impacts as a result of
EPA’s policies, programs, and activities.
In response to Executive Order 12898,
and to concerns voiced by many groups
outside the Agency, EPA’s Office of
Solid Waste and Emergency Response
(OSWER) formed an Environmental
Justice Task Force to analyze the array
of environmental justice issues specific
to waste programs and to develop an
overall strategy to identify and address
these issues (OSWER Directive No.
9200.3-17). Today’s final rule applies to
a single waste at a single facility. We
have no data indicating that today’s
final rule would result in
disproportionately negative impacts on
minority or low income communities.

X. Executive Order 13211

Executive Order 13211, “Actions
Concerning Regulations That Affect
Energy Supply, Distribution, or Use”
(May 18, 2001), addresses the need for
regulatory actions to more fully consider
the potential energy impacts of the
proposed rule and resulting actions.
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Under the Order, agencies are required
to prepare a Statement of Energy Effects
when a regulatory action may have
significant adverse effects on energy
supply, distribution, or use, including
impacts on price and foreign supplies.
Additionally, the requirements obligate
agencies to consider reasonable
alternatives to regulatory actions with
adverse effects and the impacts the
alternatives might have upon energy
supply, distribution, or use. Today’s
final rule applies to a single waste at a
single facility and is not likely to have
any significant adverse impact on
factors affecting energy supply. EPA
believes that 66 FR 28355 Executive
Order 13211 is not relevant to this
action.

XI. Paperwork Reduction Act

This final rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).
Because there are no paperwork
requirements as part of this final rule,
EPA is not required to prepare an
Information Collection Request (ICR) in
support of today’s action.

XII. Unfunded Mandates Reform Act

Under section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA),
Public Law 104—4, which was signed
into law on March 22, 1995, EPA
generally must prepare a written
statement for rules with Federal
mandates that may result in estimated
costs to State, local, and tribal
governments in the aggregate, or to the
private sector, of $100 million or more
in any one year.

When such a statement is required for
EPA rules, under section 205 of the
UMRA EPA must identify and consider
alternatives, including the least costly,
most cost-effective, or least burdensome
alternative that achieves the objectives
of the rule. EPA must select that
alternative, unless the Administrator
explains in the final rule why it was not
selected or it is inconsistent with law.

Before EPA establishes regulatory
requirements that may significantly or
uniquely affect small governments,
including tribal governments, EPA must
develop under section 203 of the UMRA
a small government agency plan. The
plan must provide for notifying
potentially affected small governments,
giving them meaningful and timely
input in the development of EPA’s
regulatory proposals with significant
Federal intergovernmental mandates,
and informing, educating, and advising
them on compliance with the regulatory
requirements.

The UMRA generally defines a
Federal mandate for regulatory purposes
as one that imposes an enforceable duty
upon state, local, or tribal governments
or the private sector.

EPA finds that today’s rule is
deregulatory in nature and does not
impose any enforceable duty on any
State, local, or tribal governments or the
private sector. Therefore, no statement
is required under section 205 of the
UMRA. In addition, this rule does not
establish any regulatory requirements
for small governments and so does not
require a small government agency plan
under UMRA section 203.

XIII. Executive Order 13045

Executive Order 13045 (62 FR 19885,
April 23, 1997), entitled “Protection of
Children from Environmental Health
Risks and Safety Risks,” applies to any
rule that EPA determines: (1) Is
economically significant as defined
under Executive Order 12866; and (2)
the environmental health or safety risk
addressed by the rule has a
disproportionate effect on children. If
the regulatory action meets both criteria,
EPA must evaluate the environmental
health or safety effects of the planned
rule on children, and explain why the
planned regulation is preferable to other
potentially effective and reasonably
feasible alternatives considered by EPA.
Today’s rule is not subject to Executive
Order 13045 because the rule is not
economically significant as defined
under Executive Order 12866.

XIV. Executive Order 13175

Under Executive Order 13175 (65 FR
67249, November 6, 2000), EPA may not
issue a regulation that has tribal
implications, that imposes substantial
direct compliance costs on Indian tribal
governments, and that is not required by
statute, unless funds necessary to pay
the direct costs incurred by the Indian
tribal government or the tribe in
complying with the regulation are
provided by the Federal government or
EPA takes certain steps prior to the
formal promulgation of the regulation.
Those steps include: (1) Consulting with
tribal officials early in the process of
developing the proposed regulation; (2)
providing to the Director of OMB, in a
separately identified section of the
regulation’s preamble, a description of
the extent of EPA’s prior consultation
with tribal officials, a summary of the
nature of their concerns and EPA’s
position supporting the need to issue
the regulation, and a statement of the
extent to which the concerns of tribal
officials have been met; and (3) making
available to the Director of OMB any

written communications submitted to
EPA by tribal officials.

Today’s rule does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified in Executive Order 13175.
Accordingly, the requirements of
Executive Order 13175 do not apply to
this rule.

XV. National Technology Transfer and
Advancement Act

Under section 12(d) of the National
Technology Transfer and Advancement
Act of 1995, 15 U.S.C. 272 note, EPA is
directed to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, business
practices) developed or adopted by
voluntary consensus standard bodies.
Where available and potentially
applicable voluntary consensus
standards are not used by EPA, the Act
requires that EPA provide Congress,
through OMB, with an explanation of
the reasons for not using such
standards.

Today’s rule does not establish any
new technical standards and, therefore,
EPA is not required to consider the use
of voluntary consensus standards in
developing this rule.

XVI. Executive Order 13132 Federalism

Executive Order 13132 (64 FR 43255,
August 10, 1999), entitled “Federalism,”
requires EPA to develop an accountable
process to ensure ‘‘meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” are defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

Under section 6 of Executive Order
13132, EPA may not issue a regulation
that has federalism implications, that
imposes substantial direct compliance
costs, and that is not required by statute,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by State and
local governments, or EPA consults with
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State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless EPA consults with State and
local officials early in the process of
developing the proposed regulation.

Today’s rule does not have federalism
implications. It does not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because the rule
only affects one facility.

XVII. Submission to Congress and
Government Accountability Office

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement

Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of
Congress and to the Comptroller General
of the United States.

Under section 804 of the
Congressional Review Act, rules of
particular applicability are exempted
from the requirements of section 801.
See 5 U.S.C. 804(3). EPA is not required
to submit a rule report regarding today’s
action under section 801 because this is
a rule of particular applicability. This
rule is effective on September 29, 2006.

List of Subjects in 40 CFR Part 261

Environmental protection, Hazardous
waste, Recycling, and Reporting and
recordkeeping requirements.

Authority: Section 3001(f) RCRA, 42 U.S.C.
6921().

Dated: July 18, 2006.
Beverly H. Banister,
Acting Director, Waste Management Division,
Region 4.
m For the reasons set out in the

preamble, 40 CFR part 261 is amended
as follows:

PART 261—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

m 1. The authority citation for part 261
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6921,
6922, and 6938.

m 2. In Table 2 of Appendix IX of Part
261, the following waste is added in

alphabetical order by facility to read as
follows:

Appendix IX to Part 261—Wastes
Excluded Under §§260.20 and 260.22

* * * * *

TABLE 2.—WASTES EXCLUDED FROM SPECIFIC SOURCES

Facility Address

Waste description

* *

Olin Corporation ~ Charleston, TN ..

* * *

* *

Sodium chloride purification muds and potassium chloride purification muds (both classified as EPA Haz-

ardous Waste No. K071) that have been batch tested using EPA’s Toxicity Characteristic Leaching
Procedure and have been found to contain less than 0.05 ppm mercury. Purification muds that have
been found to contain less than 0.05 ppm mercury will be disposed in Olin’s on-site non-hazardous
waste landfill or another Subtitle D landfill. Purification muds that exceed this level will be considered a
hazardous waste.

* * *

[FR Doc. 06—6587 Filed 7—28-06; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[EPA-HQ-SFUND-1987-0002; FRL—8204-2]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of partial deletion of the
Rocky Mountain Arsenal National
Priorities List Site from the National
Priorities List.

SUMMARY: The Environmental Protection
Agency (EPA) Region 8 announces the
deletion of the Internal Parcel of the
Rocky Mountain Arsenal National
Priorities List (RMA/NPL) Site from the
National Priorities List (NPL). All areas
originally proposed for deletion (71 FR
24627), except for a three-acre area

which encompasses the Rail Yard
Treatment System, are being deleted
(see map). The Rail Yard Treatment
System is excluded from the Internal
Parcel due to a delay in developing the
Interim Construction Completion
Report. With the Rail Yard area
excluded, the Internal Parcel consists of
7,396 acres (11.5 square miles) of the
On-Post Operable Unit of RMA. The
NPL constitutes Appendix B of 40 CFR
part 300, which is the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP), which EPA
promulgated pursuant to section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA), as amended. EPA and
the State of Colorado, through the
Colorado Department of Public Health
and Environment (CDPHE), have
determined that the Internal Parcel of
the RMA/NPL Site poses no significant
threat to public health or the
environment and, therefore, no further
remedial measures pursuant to CERCLA
are appropriate.

This partial deletion pertains to the
surface media (soil, surface water,

sediment), structures, and groundwater
of the Internal Parcel of the On-Post OU
of the RMA/NPL Site. The Internal
Parcel includes groundwater that is east
of E Street with the exception of a small
area in the northwest corner of Section
6. The Rail Yard Treatment System and
the rest of the On-Post OU, including
groundwater below RMA that is west of
E Street and the small area in the
northwest corner of Section 6, as well as
the Off-Post OU will remain on the NPL.
This partial deletion of the Internal
Parcel will not change Appendix B of 40
CFR part 300, which was previously
amended in January 2003 (68 FR 2699)
to reflect that a partial deletion of 1.5
square miles from the RMA/NPL Site
had occurred.

DATES: This partial deletion of the
Internal Parcel is effective on July 31,
2006.

FOR FURTHER INFORMATION CONTACT: Ms.
Jennifer Chergo, Community
Involvement Coordinator (80C), U.S.
Environmental Protection Agency,
Region 8, 999 18th Street, Suite 300,
Denver, Colorado 80202—2466;
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telephone number: 1-800-227-8917 or
(303) 312-6601; fax number: 303—-312—
6961; e-mail address:
chergo.jennifer@epa.gov.

SUPPLEMENTARY INFORMATION: The Rocky
Mountain Arsenal National Priorities
List (RMA/NPL) Site is located in
southern Adams County, Colorado and
is comprised of two operable units (OU),
the On-Post and Off-Post. The On-Post
OU of the RMA/NPL Site encompasses
17.2 square miles (11,007 acres)
approximately eight miles northeast of
downtown Denver, Colorado. The Off-
Post OU addresses contamination north
and northwest of the RMA proper
boundaries. The Internal Parcel consists
of approximately 11.5 square miles
(7,396 acres) of the On-Post OU of RMA
in Commerce City, Colorado.

This partial deletion pertains to the
surface media (soil, surface water,
sediment), structures, and groundwater
of the Internal Parcel of the On-Post OU
of the RMA/NPL Site. The Internal
Parcel includes groundwater that is east
of E Street with the exception of a small
area in the northwest corner of Section
6. The rest of the On-Post OU, including
groundwater below RMA that is west of
E Street and the small area in the
northwest corner of Section 6, and the
Off-Post OU will remain on the NPL.

On April 26, 2006, EPA published a
Notice of Intent for Partial Deletion
(NOIDp) in the Federal Register (71 FR
24627) and local newspapers which
proposed to delete the Internal Parcel
from the RMA/NPL Site. EPA received
comment letters from ninety-four
organizations/entities and individuals.
Authors of six letters were opposed to
the proposed partial deletion of the
Internal Parcel. One of these letters
requested postponement of the deletion
stating that the 60-day review time was
insufficient to review and resolve
questions regarding characterization of
the eastern portion of the Internal Parcel
and their perception of unnecessary risk
posed by deletion of the western portion
of the Internal Parcel. Several
commenters also questioned the “piece-
meal” approach to the Internal Parcel
deletion.

In our Responsiveness Summary, EPA
described the CERCLA investigation
process and how various areas of the
Internal Parcel, including the eastern
portion which includes the groundwater
aquifer below a demolition range, were

characterized. This process included file
searches, “desktop” information (e.g.,
aerial photographs) searches, site
reconnaissance, and collection of both
soil and groundwater samples during
the Remedial Investigation (RI). Soil
samples were collected from burn pits
and ordnance disposal areas, specific
areas of concern to the commenters,
during the RI. Explosive residue and
Toxicity Characteristic Leaching
Procedure (TCLP)-metals were
addressed during pre-design studies for
the Burial Trenches and Munitions
(Testing) Soil Remediation Project.
These studies showed that explosive
residue and TCLP-metal concentrations
were below risk-based regulatory levels.
Considering these studies, the geology
of the area, as well as the history of the
disposal areas, there is no evidence of
explosive or TCLP-metal soil
contamination that could act as a source
of groundwater contamination. The
discovery of limited additional
contamination at one area subsequent to
the original excavation being completed
demonstrates the multiple, sometimes
overlapping, elements of the selected
remedy that protect human health and
the environment. These elements
include excavation of known
contaminated soil, further evaluation of
ecological risks, and collection of
confirmatory samples.

EPA ensures that human health is
protected from on-going remedial
activities on the remaining NPL areas
through effective control of project
emissions, restricting visitor access, and
implementation of the Site-Wide Air
Quality Monitoring Program Plan,
including monitoring of air emissions.
There are two major project areas that
involve disturbance of contaminated
soil remaining in the NPL area. Visitors
to the Refuge are restricted to areas
located approximately one mile from
the Lime Basin slurry wall project and
approximately two miles from the Basin
F projects. Air emissions are measured
at the current fenceline and near the
Visitor Center to verify that potential
risks to visitors and the nearby
communities are minimized. These
requirements to protect human health
will remain in place irrespective of the
deletion of the Internal Parcel.

EPA’s responsiveness summary
further explained how only areas which
met the criteria of “Responsible parties

or other persons have implemented all
appropriate response actions required”
(40 CFR 300.425(e)(1)(i)) were
considered for deletion. EPA’s Partial
Deletions Rule, published November 1,
1995, was intended to allow portions of
a site or an OU that have been cleaned
up to be available for productive use,
especially where total site cleanup may
take many years. This description
accurately reflects the ongoing cleanup
at the RMA/NPL Site, which is over 50
percent complete, i.e., ten years of the
fifteen-year schedule have passed and
16 of the 31 remedy projects have been
completed. Partial deletion of the
Internal Parcel communicates to the
public the successful implementation of
the remedy and progress toward final
cleanup. In addition, it helps the Army
achieve its goal of transferring property
and furthers the purposes of the RMA
National Wildlife Refuge Act (1992).
The Internal Parcel deletion, though
described as “piece-meal” by the
commenters, is consistent with other
partial deletions that leave islands of an
NPL site surrounded or abutted by
deleted lands, e.g., Cecil Field, (68 FR
27746).

The remaining eighty-eight letters
supported proceeding with the Internal
Parcel deletion based upon their
confidence in the thoroughness of the
cleanup activities conducted by the
Department of the Army (Army) and
Shell Oil Company (Shell). EPA agrees
that completion of the remedy
requirements as well as recent, site-wide
studies adequately demonstrate that the
Internal Parcel does not present a threat
to the environment or human health and
deletion of the Internal Parcel from the
RMA/NPL Site is appropriate.

EPA identifies sites that appear to
present a significant risk to public
health, welfare, or the environment and
maintains the NPL as the list of those
sites. Any site deleted from the NPL
remains eligible for Fund-financed
actions in the unlikely event that
conditions at the site warrant such
action. Section 300.425(e)(3) of the NCP
states that Fund-financed actions may
be taken at sites deleted from the NPL.
Deletion of a site from the NPL does not
affect responsible party liability or
impede Agency efforts to recover costs
associated with response efforts.

BILLING CODE 6560-50-P
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List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
substances, Hazardous waste,
Intergovernmental relations, Penalties,
Reporting and recordkeeping

requirements, Superfund, Water
pollution control, Water supply.

Dated: July 24, 2006.
Robert E. Roberts,

Regional Administrator, Region 8.
[FR Doc. 06-6572 Filed 7—28-06; 8:45 am]

BILLING CODE 6560-50-C
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 060216045-6045-01; .D.
0725068]

Fisheries of the Exclusive Economic
Zone Off Alaska; Greenland Turbot in
the Bering Sea Subarea of the Bering
Sea and Aleutian Islands Management
Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for Greenland turbot in the
Bering Sea subarea of the Bering Sea
and Aleutian Islands management area
(BSAI). This action is necessary to
prevent exceeding the 2006 Greenland
turbot total allowable catch (TAC) in the
Bering Sea subarea of the BSAIL

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), July 27, 2006, through 2400
hrs, A.Lt., December 31, 2006.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI according to the Fishery
Management Plan for Groundfish of the
Bering Sea and Aleutian Islands

Management Area (FMP) prepared by
the North Pacific Fishery Management
Council under authority of the
Magnuson-Stevens Fishery
Conservation and Management Act.
Regulations governing fishing by U.S.
vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2006 Greenland turbot TAC in
the Bering Sea subarea of the BSAI is
1,607 metric tons (mt) as established by
the 2006 and 2007 final harvest
specifications for groundfish in the
BSAI (71 FR 10894, March 3, 2006).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS, has determined that the 2006
Greenland turbot TAC in the Bering Sea
subarea of the BSAI will soon be
reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 907 mt, and is
setting aside the remaining 700 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for Greenland turbot in
the Bering Sea subarea of the BSAIL

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained

from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of Greenland turbot in
the Bering Sea subarea of the BSAL
NMFS was unable to publish a notice
providing time for public comment
because the most recent, relevant data
only became available as of July 24,
2006.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: July 25, 2006.
Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 06—6583 Filed 7-26—06; 2:32 pm]
BILLING CODE 3510-22-S
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Proposed Rules

Federal Register
Vol. 71, No. 146

Monday, July 31, 2006

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006—25105; Directorate
Identifier 2006-CE-33-AD]

RIN 2120-AA64

Airworthiness Directives; Raytheon
Aircraft Company Beech Models 45
(YT-34), A45 (T-34A, B-45), and D45
(T-34B) Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to supersede
Airworthiness Directive (AD) 62—24-01,
which applies to all Raytheon Aircraft
Company (Raytheon) Beech Models 45
(YT-34), A45 (T-34A, B45), and D45
(T—34B) airplanes. AD 62-24-01
currently requires you to repetitively
inspect, using the dye penetrant
method, the front and rear horizontal
stabilizer spars for cracks and replace
any cracked stabilizer. Since we issued
AD 62-24-01, we determined that using
dye penetrant inspection method may
not detect cracks before failure of the
horizontal stabilizer spars. Therefore,
we are proposing to require the surface
eddy current inspection method to
detect cracks in the horizontal stabilizer
spars. Consequently, this proposed AD
would retain the actions required in AD
62—24-01 and change the required
inspection method from dye penetrant
to surface eddy current. We are
proposing this AD to prevent failure of
the front and rear horizontal stabilizer
spars caused by fatigue cracks. This
failure could result in stabilizer
separation and loss of control of the
airplane.

DATES: We must receive comments on
this proposed AD by September 29,
2006.

ADDRESSES: Use one of the following
addresses to comment on this proposed
AD:

¢ DOT Docket Web site: Go to http://
dms.dot.gov and follow the instructions
for sending your comments
electronically.

¢ Governmentwide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL-401, Washington, DC 20590—
0001.

e Fax: (202) 493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: T.N.
Baktha, Aerospace Engineer, FAA,
Wichita Aircraft Certification Office,
1801 Airport Road, Mid-Continent
Airport, Wichita, Kansas 67209;
telephone: (316) 946—4155; facsimile:
(316) 946-4107.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under the
ADDRESSES section. Include the docket
number, “FAA-2006-25105; Directorate
Identifier 2006—CE-33—AD" at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact we receive
concerning this proposed AD.

Discussion

Fatigue cracks found in the horizontal
stabilizer spars caused us to issue AD
62—24-01, Amendment 39-508. AD 62—
24-01 currently requires the following

on all Raytheon Beech Models 45 (YT-
34), A45 (T—34A, B45), and D45 (T-34B)
airplanes:

e Repetitive inspections, using the
dye penetrant method at 500-hour time-
in-service (TIS) intervals, of the front
and rear horizontal stabilizer spars
between the butt rib and the inboard
end for cracks; and

e Replacement of the horizontal
stabilizer if cracks are found in either
spar or the reinforcing doubler.

Investigation of a T-34 series airplane
accident where the wing separated in
flight revealed fatigue cracks in the
stabilizer spar root sections. These spar
root sections were inspected for fatigue
cracks using the dye penetrant method
(as required by AD 62-24-01) just 281
hours TIS before the fatal accident.

Since 281 hours TIS is much shorter
than the 500-hour TIS inspection
interval required by this AD, we have
determined that using dye penetrant
inspection method may not detect
cracks before failure of the horizontal
stabilizer spars. Therefore, we are
proposing to require the surface eddy
current inspection method to detect
cracks in the horizontal stabilizer spars.

This condition, if not corrected, could
result in failure of the horizontal
stabilizer spars caused by fatigue cracks,
which could result in stabilizer
separation and loss of control of the
airplane.

FAA’s Determination and Requirements
of This Proposed AD

We are proposing this AD because we
evaluated all information and
determined the unsafe condition
described previously is likely to exist or
develop on other products of the same
type design. This proposed AD would
supersede AD 62—24—01 with a new AD
that would retain the actions required in
AD 62-24-01 and only change the
inspection procedure from the dye
penetrant method to the surface eddy
current method.

Costs of Compliance

We estimate that this proposed AD
would affect 475 airplanes in the U.S.
registry.

We estimate the following costs to do
the proposed inspection:
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Labor cost Parts cost airplane operators
8 work-hours x $80 per hour = $640 .........cccocevveeiviecieeceeceee Not applicable ...........ccceeueeeneen. $640 $640 x 475 = $304,000.

We estimate the following costs to do
any necessary replacements that would

be required based on the results of the
proposed inspection. We have no way of

determining the number of airplanes
that may need this replacement:

Labor cost

Parts cost Total cost per airplane

4 work-hours x $80 per hour = $320

$3,500 $320 + $3,500 = $3,820.

Cost Difference Between This Proposed
AD and AD 62-24-01

The only difference between this
proposed AD and AD 62—-24-01 is the
proposed change of inspection method.
There may be some minimal additional
cost involved in doing the proposed
eddy current inspection because of
possible equipment rentals necessary.
No additional actions are being
proposed. We have determined that this
proposed AD action does not increase
the cost impact over that already
required by AD 62-24-01.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not

have a substantial direct effect on the
States, on the relationship between the

national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

Examining the AD Docket

You may examine the AD docket that
contains the proposed AD, the
regulatory evaluation, any comments
received, and other information on the
Internet at http://dms.dot.gov; or in
person at the Docket Management
Facility between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
(800) 647-5227) is located at the street
address stated in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
62—24-01, Amendment 39-508, and
adding the following new AD:

Raytheon Aircraft Company: Docket No.
FAA-2006-25105; Directorate Identifier
2006—CE-33-AD.

Comments Due Date

(a) We must receive comments on this
airworthiness directive (AD) action by
September 29, 2006.

Affected ADs

(b) This AD supersedes AD 62—-24—01,
Amendment 39-508.
Applicability

(c) This AD affects the following airplane

models and serial numbers that are
certificated in any category:

Serial
Model numbers
Beech 45 (YT=34) ....oovvvvrrree Al
Beech Ad5 (T34A, B-45) .. Al
Beech D45 (T—=34B) .................. Al

Unsafe Condition

(d) This AD results from our determination
that the surface eddy current inspection
method should be used in place of the dye
penetrant inspection method currently
required in AD 62—-24—-01. We are issuing this
AD to prevent failure of the front and rear
horizontal stabilizer spars caused by fatigue
cracks. This failure could result in stabilizer
separation and loss of control of the airplane.

Compliance

(e) To address this problem, you must do
the following:
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Actions

Compliance

Procedures

(1) Using the surface eddy current inspection
procedures outlined in the appendix of this
AD, inspect the front and rear horizontal sta-
bilizer spars between the butt rib and the in-
board end for cracks.

At the next repetitive inspection interval re-
quired by AD 62-24-01 or within the next 6
months after the effective date of this AD,
whichever occurs first. Repetitively inspect
thereafter at intervals not to exceed 500
hours time-in-service

The surface eddy current inspection proce-
dures are contained in the appendix to this
AD.

(2) If any crack is found in either spar or the
reinforcing doubler during any inspection re-
quired in paragraph (e)(1) of this AD, replace
the stabilizer.

Before further flight after the inspection in
which the crack is found. After the replace-
ment, continue with the repetitive inspection
requirement in paragraph (e)(1) of this AD

Not applicable.

Alternative Methods of Compliance
(AMOCs)

(f) The Manager, Wichita Aircraft
Certification Office (ACO), FAA, ATTN: T.N.
Baktha, Aerospace Engineer, Wichita ACO,
1801 Airport Road, Mid-Continent Airport,
Wichita, Kansas 67209; telephone: (316) 946—
4155; facsimile: (316) 946—4107, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19.

(g) AMOCs approved for AD 62-24—-01 are
approved for this AD.

Related Information

(h) To view the AD docket, go to the
Docket Management Facility, U.S.
Department of Transportation, 400 Seventh
Street, SW., Nassif Building, Room PL—401,
Washington, DC, or on the Internet at http://
dms.dot.gov. The docket number is Docket
No. FAA-2006-25105; Directorate Identifier
2006—CE-33—-AD.

Appendix to Docket No. FAA-2006-
25105

Surface Eddy Current Inspection Procedure

Note: This surface eddy current inspection
procedure is based on T—-34 Spar Corporation
TSC 3506, Rev C, dated May 10, 2005. The
T-34 Spar Corporation is allowing the use of
this procedure to be included in this
Airworthiness Directive. Alternative methods
of compliance procedures will be allowed, if
approved by the Wichita Aircraft
Certification Office and requested using the
procedures found in 14 CFR 39.19.

Purpose

This procedure is to be used to detect
cracks in the inner and outer spars of the

front and rear spar assemblies of Raytheon
Aircraft Company Beech Models 45 (YT-34),
A45 (T-34A, B—45), and D45 (T—34B)
airplane stabilizers outside of the steel
bushings in the attach holes.

Area To Be Inspected

To access the area of inspection, remove
the stabilizer from the airplane. The areas to
be inspected include the forward and aft
surfaces of the inner and outer front and rear
spars of the horizontal stabilizers in the areas
surrounding each of the attach holes.

Preparing the Area for Inspection

Thoroughly clean area to be inspected with
solvent (acetone or equivalent) as required
until no signs of dirt, grime, or oil remain on
the front and rear spars from the closeout
former inboard on the forward and aft
surfaces of the spars.

Surfaces to be inspected should be smooth
and corrosion-free. Any loss of thickness due
to corrosion below material thickness
tolerance is cause for rejection of the
structure. An ultrasonic tester may be used
to determine if material thickness has been
compromised.

Equipment Requirements

Nortec Stavely 2000D Eddy Current T<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>